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INTRODUCTION 

The Unions’ Response Brief confirms what the 

Wisconsin Employment Relations Commission (WERC) 

argued in its Opening Brief: the Unions’ objection to the rules 

at issue here boils down to a procedural quibble, without any 

support from “‘unambiguous statut[ory] [language]’ or clear 

‘legislative intent.’”  Opening Br. 3 (quoting State ex rel. 

Castaneda v. Welch, 2007 WI 103, ¶ 43, 303 Wis. 2d 570, 735 

N.W.2d 131).  Under the rules in dispute, WERC need not 

hold an Act 10 election by December 1 when no union 

expresses “an interest in representing” the employees.  Wis. 

Stat. §§ 111.83(3)(b), 111.70(4)(d)(3)(b); see generally Opening 

Br. 8–13.  The only action that the incumbent needs to take to 

“express” this “interest” is filing a two-page petition by 

September 15.  Opening Br. 10, 12.  This process is 

reasonable, given that WERC needs to know whether any 

union wants to represent the employees and pay the 

statutorily required fee.  Opening Br. 24–29.  In their 

Response Brief, the Unions concede the key point: WERC 

need not always hold an Act 10 election.  Specifically, the 

Unions admit that WERC need not hold such an election 

when no union wants to be on the ballot.  Resp. Br. 43–44. 

Accordingly, all the parties here agree that WERC must 

conduct an Act 10 election only if at least one union wants to 

appear on the ballot.  The Unions’ only objection is that they 

prefer a disclaimer-of-interest process, rather than a petition-
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of-interest process, to figure this out.  But given that WERC’s 

petition approach is consistent with the statutory text, the 

Unions’ subjective preferences are irrelevant. 

In short, WERC’s rules are lawful and the court of 

appeals’ decision should be reversed. 

ARGUMENT 

In their Response Brief, the Unions make four 

categories of arguments against the legality of WERC’s rules.  

None of those arguments support their position, especially 

given the Unions’ necessary concession that—contrary to the 

apparent view of the court of appeals—WERC is not required 

to hold an Act 10 election when no union wants to be on the 

ballot. 

I. The “Shall” Phrase Does Not Support The Unions’ 

Position Because They Concede That Act 10 

Elections Are Not Mandatory 

The Unions point to the statutory phrase “no later than 

December 1, the commission shall conduct an election,” Wis. 

Stat. §§ 111.83(3)(b), 111.70(4)(d)(3)(b), and argue that this 

phrase renders WERC’s rules invalid, Resp. Br. 26–27.  While 

the Unions purport to argue that “the term ‘shall’ shows that 

the act of holding an election by the Commission is 

mandatory,” Resp. Br. 3, they do not actually stand behind 

this indefensible view.  As WERC has explained, the court of 

appeals’ reading of the “shall” phrase as mandating an 

election by December 1, in all cases, would force WERC to 

hold elections even where no union is interested in 
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representing the employees and no union will pay the 

statutorily required fee.  Opening Br. 30–34.  That sort of 

write-in-only election would be clearly unauthorized under 

Wisconsin law, Opening Br. 29, a point that the Unions do not 

dispute. 

As noted above, the Unions’ Response Brief concedes 

that the Commission need not hold a December 1 election 

when no union is interested in taking part and paying the 

statutorily required fee.  Instead, the Unions’ appeal boils 

down to a dispute as to whether the incumbent’s interest (or 

lack of interest) is to be determined by filing (or not filing) a 

petition of interest by a certain date, as WERC’s rules provide, 

or by the incumbent filing (or not filing) a disclaimer of 

interest before the election, as the Unions would prefer.  Resp. 

Br. 43–44.  Put another way, given that the word “shall” may 

be interpreted as “mandatory or directory,” based upon “the 

objectives sought to be accomplished by the statute, its 

history, [and] the consequences which would follow from the 

alternative interpretations,” Cross v. Soderbeck, 94 Wis. 2d 

331, 340–41, 288 N.W.2d 779 (1980) (citation omitted), the 

parties’ agreement that WERC is not mandated to hold an Act 

10 election when no union is actually interested in taking part 

means that the “shall” phrase must be read as directory. 

For much the same reasons, the rest of the authorities 

that the Unions point to, Resp. Br. 27–29, do not support any 

contrary position.  Nothing in the legislative history that the 

Unions cite suggests that the Legislature intended WERC to 
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hold an Act 10 election where no union wanted to take part or 

pay the statutorily required fee.  Similarly, this Court in 

Castaneda did not hold (or even imply) that a statute using 

the word “shall” always imposes a mandatory duty on the 

agency—especially in a case like the present one, where all 

parties agree that the agency’s action cannot possibly be 

mandatory.  303 Wis. 2d 570.  To the contrary, this Court’s 

caselaw provides that “shall” may be interpreted as 

“mandatory or directory,” depending on the context.  Cross, 94 

Wis. 2d at 340–42.  Finally, given the Unions’ concession that 

an Act 10 election is not mandatory when no union wants to 

be on the ballot, the Unions’ repeated invocations of the 

employees’ right to vote in Act 10 elections, Resp. Br. 3, 31, 

are just makeweight rhetoric.1  

II. That The Legislature Has Provided That WERC 

May Use Petitions In Other Contexts Actually 

Supports WERC’s Use Of A Petition Process Here 

The Unions also argue that WERC’s rules are unlawful 

because those rules involve a petition process.  Resp. Br. 33.  

                                         
1 The Unions also briefly complain about the rules’ additional 

provision that failure to file a timely petition leads to decertification in 

the same way, and to the same extent, as if the incumbent lost an Act 10 

election.  Resp. Br. 30–31.  As WERC explained in its Opening Brief, this 

decertification provision is consistent with the principle that an agency 

must “treat similar cases in a similar manner unless it can provide a 

legitimate reason for failing to do so.”  Indep. Petroleum Ass’n of Am. v. 

Babbitt, 92 F.3d 1248, 1258 (D.C. Cir. 1996).  By failing to file a petition 

of interest, an incumbent union indicates to WERC that it is no longer 

interested in representing the employees, which is equivalent to losing 

an Act 10 election.  Opening Br. 37–39. 
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The Unions claim that because the Legislature has 

specifically provided that certain parties may file petitions 

with WERC in certain non–Act 10 circumstances—such as 

new unions seeking recognition, Wis. Stat. § 111.825(4); 

employers questioning a union’s majority status, Wis. Stat. 

§ 111.84(1)(d), and rival unions seeking to represent the unit, 

Wis. Stat. § 111.83(6)—this prohibits WERC from using 

petitions to determine whether an incumbent union is 

interested in standing for an Act 10 election.  Resp. Br. 4, 33–

34.  Under the Unions’ view, even if asking the incumbent 

union to file a petition of interest complies with all statutory 

text and best achieves the Legislature’s goals, WERC is still 

prohibited from relying upon this specific tool because the 

Legislature provided for the use of various kinds of petitions 

in some non–Act 10 union-election situations. 

The Unions misunderstand the nature of the 

Legislature’s delegation of authority to WERC.  Under that 

broad grant of power, WERC may adopt “reasonable rules 

relative to the exercise of its powers and authority” and 

“proper rules to . . . regulate the conduct of all elections.”  Wis. 

Stat. §§ 111.71(1), 111.94(1).  These are “broad generic 

statute[s] that [are] meant to be flexible.”  Conway v. Bd. of 

Police and Fire Comm’rs, 2003 WI 53, ¶ 39, 262 Wis. 2d 1, 662 

N.W.2d 335.  That means that an election-administration rule 

that WERC adopts is lawful unless it is “so lacking in reason 

that it is essentially arbitrary,” Kachian v. Optometry 

Examining Bd., 44 Wis. 2d 1, 8, 170 N.W.2d 743 (1969), or 
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violates “unambiguous statut[ory]” language or clear 

“legislative intent,”  Castaneda, 303 Wis. 2d 570, ¶ 43 

(citation omitted).  The fact that the Legislature permitted the 

use of a petition to WERC by some parties, in some non–Act 

10 situations, does not come close to “unambiguously” 

prohibiting WERC from adopting a petition-of-interest 

process in Act 10 elections, when solving a different problem.  

To the exact contrary, the fact that the Legislature provided 

that a petition submitted to WERC is a lawful tool, well-fit for 

various situations and various parties, reinforces WERC’s 

reasonable conclusion that a petition process would work well 

in this context.  Opening Br. 27. 

This Court’s decision in Conway, cited repeatedly by 

WERC in its Opening Brief, Opening Br. 17, 22, 23, 28, but 

not discussed by the Unions, well illustrates this point.  In 

Conway, the Board of the Police and Fire Commissioners of 

the City of Madison adopted a rule that permitted the Board 

to use a hearing examiner for disciplinary hearings.  262 Wis. 

2d 1, ¶¶ 8, 36.  The challengers argued that this rule was 

unlawful because the Legislature had specifically authorized 

the use of hearing examiners for cities with less than 4,000 

people, which did not apply to Madison.  In making this point, 

the challengers had relied upon the principle that “[i]f a 

statute contains a given provision, the omission of such 

provision from a similar statute concerning a related subject 

is significant in showing that a different intention existed.”  

Id. ¶ 51 (brackets in original, citation omitted).  This Court 
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rejected this argument, explaining that the statute relating to 

smaller cities “actually shows that the legislature believed 

that using hearing examiners for disciplinary proceedings 

was a satisfactory way of complying” with the law, and thus 

supported the Board’s decision to employ such examiners.  Id. 

¶ 57.  This same logic applies here: the Legislature’s approval 

of petitions to WERC for certain non–Act 10 circumstances 

“actually shows” that this is a tool that the Legislature 

thought WERC could use, as appropriate, to achieve its 

delegated responsibilities.  Id. 

III. The Unions’ Argument That An Incumbent Union 

Always Has An “Interest In Representing” The 

Employees In An Act 10 Election Conflicts With 

The Statute And Would Lead To Absurd Results 

The Unions argue that WERC is prohibited from asking 

incumbent unions if they wish to stand for an Act 10 election 

and pay the statutorily required fee because such incumbents 

always have an “interest” in representing the current 

bargaining unit.  Resp. Br. 35–39.  The Unions base this 

argument on certain labor-law authorities, which provide that 

incumbent unions are automatically “parties in interest” in 

certain contexts, or need to (or do not need to) make a 

“showing of interest” in other contexts.  Resp. Br. 35–39. 

The Unions’ reliance on phrases such as “parties in 

interest” and “showing of interest” does not support their 

position here since the statute does not use those phrases.  

The relevant statutory sentence provides that WERC “shall 
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conduct an election to certify the representative of a collective 

bargaining unit,” with the ballot consisting of all labor 

organizations “having an interest in representing the [ ] 

employees.”  Wis. Stat. §§ 111.83(3)(b), 111.70(4)(d)(3)(b) 

(emphasis added).  As WERC explained in its Opening Brief, 

the phrase “having an interest” must be read within its 

statutory context.  Opening Br. 32–33 (citing Belding v. 

Demoulin, 2014 WI 8, ¶ 3, 352 Wis. 2d 359, 843 N.W.2d 373).  

Here, the context is that WERC must decide which unions to 

include on the Act 10 ballot, if there are any unions to be 

included at all.  Within that context, the phrase “having an 

interest in representing the [ ] employees” has only one 

coherent meaning: does the union actually “hav[e] an 

interest” in appearing on the ballot and representing the 

employees in the future should it win the election?  Opening 

Br. 32–34.  The Unions’ contrary position is wrong because it 

rips the phrase “having an interest” out of context and leads 

to the absurd conclusion that an incumbent must appear on 

an Act 10 ballot even though it does not have any “interest” in 

being on that ballot or representing the employees should it 

win the election. 

 The Unions’ understanding of the phrase “having an 

interest in representing the [ ] employees” is further refuted 

by related statutory provisions.  In the non–Act 10 context, 

the Wisconsin Statutes provide that “all labor organizations 

having an interest in representing the employees . . . as 

indicated in petitions filed with the commission” must appear 
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on the ballot, but that “[t]he name of any existing 

representative shall be included on the ballot without the 

necessity of filing a petition.”  Wis. Stat. § 111.83(3)(a) 

(emphasis added).  As WERC noted in its Opening Brief, there 

is no similar proviso in Act 10.  Opening Br. 32–34.  “When a 

statute with respect to one subject contains a given provision, 

the omission of such provision from a similar statute 

concerning a related subject is significant in showing that a 

different intention existed.”  Orion Flight Servs., Inc. v. Basler 

Flight Serv., LLC, 2006 WI 51, ¶ 42, 290 Wis. 2d 421, 714 

N.W.2d 130 (citations omitted).  Application of this principle 

to the “interest” question in dispute here is straightforward: 

In the pre–Act 10 context, the Legislature provided that the 

incumbent must appear on the ballot precisely because that 

union is presumed to have a continued interest in 

representing the employees.  In contrast, under Act 10, the 

Legislature made no provision for automatically placing the 

incumbent on the ballot because Act 10 eliminates any 

presumption of continued interest in representing the 

employees.  See Opening Br. 32–34.  Significantly, the 

language calling for automatic inclusion of the current 

representative on the ballot in non–Act 10 elections appears 

immediately before the language implementing Act 10 

elections.  That the Legislature chose to omit this language 

from the immediately subsequent and exceedingly similar 

statutory text in the section governing Act 10 elections further 

establishes the intent of the Legislature to eliminate the 
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current representative’s presumption of continued interest.  

The Unions offer absolutely no response to this statutory 

argument. 

IV. This Case Does Not Implicate The Constitutional 

Issues Of Agency Deference That This Court Has 

Recently Raised 

The Unions point to this Court’s order granting the 

Petition for Review in Tetra Tech EC v. Wisconsin Department 

of Revenue, Case No. 2015AP2019, Resp. Br. 25, which asked 

the parties to brief the following question: “Does the practice 

of deferring to agency interpretations of statutes comport 

with Article VII, Section 2 of the Wisconsin Constitution, 

which vests the judicial power in the unified court system?”  

Order, Apr. 24, 2017.  This order appears to relate to the issue 

that Justice Rebecca Bradley recently discussed in her 

concurring opinion in Operton v. Labor and Industry Review 

Commission, 2017 WI 46, where an agency asked for 

deference on the meaning of an ambiguous statutory phrase 

under this Court’s “three distinct levels of deference to agency 

interpretations: great weight, due weight and de novo 

review.”  Id. ¶ 73 (citation omitted). 

The present case does not raise these difficult issues, 

which relate to the constitutionality of this Court’s three-

distinct-levels-of-deference doctrine.  Instead, this case deals 

with a different administrative-law issue, applicable when an 

agency makes rules to carry out certain responsibilities that 

the Legislature has tasked it with administering; for example, 
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the rule governing disciplinary hearings in Conway, or the 

rules governing Act 10 elections in this case.  When reviewing 

this category of rules, this Court engages in two inquires, both 

under a de novo standard.  See Castaneda, 303 Wis. 2d 570, 

¶ 24; accord Opening Br. 17.  First, this Court asks whether 

the agency had authority to promulgate rules relating to the 

subject matter.  Castaneda, 303 Wis. 2d 570, ¶ 24.  Second, 

this Court asks whether the rules “conflict[ ] with an 

unambiguous statute by contradicting either the language of 

a statute or legislative intent.”  Id. ¶ 43 (citation omitted).  

Since both inquiries are de novo, this case does not involve the 

constitutional issues that Tetra Tech or Justice Bradley’s 

Operton concurrence appear to raise. 

CONCLUSION 

The decision of the court of appeals should be reversed. 
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