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ISSUES PRESENTED 

1.  Whether the Wisconsin Employment Relations 

Commission (WERC) acted within its broad rulemaking 

authority when it promulgated rules providing that it will 

conduct a union election for public-sector employees if at least 

one labor organization timely expresses its interest in 

representing the employees.  

The circuit court and court of appeals answered, “No.” 

2.  Whether WERC acted within its broad rulemaking 

authority when it promulgated rules decertifying a current 

representative that fails timely to express its interest in 

representing the employees. 

The circuit court and court of appeals did not reach this 

issue. 
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INTRODUCTION 

In Act 10, the Legislature created a new election 

procedure for public-employee unions.  Under this law, public 

workers who are currently represented by a union are no 

longer presumed to want to retain representation.  Instead, 

by December 1 of each year, the Wisconsin Employment 

Relations Commission (WERC) “shall conduct an election to 

certify the representative of a collective bargaining unit,” with 

the ballot consisting of all labor organizations “having an 

interest in representing” the employees.  See Wis. Stat. 

§ 111.83(3)(b).  Unlike provisions for other union elections 

under Wisconsin law, the Legislature specifically declined to 

include any presumption that the incumbent union would 

appear on this Act 10 election ballot.  Also unlike other union 

elections, any unions standing for an Act 10 election must pay 

a statutorily mandated fee. 

WERC has promulgated regulations for implementing 

this new election procedure.  The challenge that WERC faced 

was that it needed time to prepare for conducting an election 

by the statutorily mandated date of December 1 and that, in 

order to conduct an election at all, it needed to know if there 

were any unions “having an interest in representing” the 

employees.  The solution that WERC devised is sensible and 

entirely lawful: by September 15, any union “having an 

interest in representing” the employees must file a simple 

two-page petition of interest, along with the statutorily 
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mandated fee.  If no petition is filed, then no election is held 

and the incumbent union is decertified. 

In its decision below, the court of appeals held that 

WERC’s rules for Act 10 elections were unlawful because, in 

the court of appeals’ view, the statutory phrase “shall conduct 

an election” can mean only that “holding of the annual 

elections [is] mandatory.”  App. 15–16.  The court of appeals 

held that the incumbent union is always legally presumed to 

have an “interest in representing” the employees.  The upshot 

of this decision appears to be that the incumbent union would 

always need to appear on the ballot and always need to pay 

the statutorily mandated fee. 

The court of appeals’ decision is contrary to the statute 

and WERC’s well-considered judgment and would produce 

absurd results.  Given that Act 10 removes any presumption 

that the incumbent union will appear on the ballot, the court 

of appeals’ understanding of the statutory phrase “having an 

interest in representing” as always applying to an incumbent 

union is simply wrong.  At a minimum, WERC’s contrary 

conclusion does not violate any “unambiguous statut[ory] 

[language]” or clear “legislative intent,” State ex rel. 

Castaneda v. Welch, 2007 WI 103, ¶ 43, 303 Wis. 2d 570, 735 

N.W.2d 131, which is all that is necessary to uphold the rules 

at issue here.  Moreover, the court of appeals’ mandatory-

election interpretation would lead to absurd results, as 

incumbent unions with no interest in continuing to represent 
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the employees would be forced onto the ballot and be required 

to pay the statutory fees. 

In their briefing below, Plaintiff Unions sought to avoid 

these absurd results, but their approach only shows why 

WERC’s rules are lawful.  In the Unions’ view, a yearly 

election is not mandatory at all; rather, the Unions argued 

that WERC’s two-page petition requirement asks too much of 

the incumbent union and that an Act 10 election need not be 

held only if the incumbent specifically disclaims interest in 

representing the employees and no other union files a petition 

of interest.  But this argument undercuts entirely the court of 

appeals’ reliance on the “shall” clause, as the Unions concede 

that a yearly election is not actually mandatory.  Rather, the 

Unions would replace WERC’s carefully crafted rules—

providing for a reasonable period where an incumbent union 

(and any other interested union) must file a two-page petition 

of interest—with an unreasonable system where the 

incumbent union would have no timeline for informing WERC 

whether it wishes to participate in the December 1 election.  

Under this regime, WERC would be forced to press on with 

the time-consuming effort of preparing for an Act 10 election, 

without knowing whether, at the end of the day, there would 

be any election at all. 

Given that the procedure that WERC designed is 

entirely consistent with the statutory text and far more 

sensible than the regimes preferred by the court of appeals 
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and Plaintiff Unions, this Court should reverse the court of 

appeals and uphold WERC’s rules. 

ORAL ARGUMENT AND PUBLICATION 

By granting WERC’s petition for review, this Court has 

indicated that the case is appropriate for oral argument and 

publication. 

STATEMENT OF THE CASE 

A. Legal Background 

1. Since 1971, the Legislature has charged WERC with 

administering union elections for public-sector employees.  

See Wisconsin Laws of 1971, ch. 270.  Specifically, the 

Wisconsin statutes provide that “[w]henever a question arises 

concerning the representation of [public] employees in a 

collective bargaining unit”—whether the question involves 

employees choosing a union in the first instance, changing 

their union, or decertifying the current union—WERC “shall 

determine the representative thereof by taking a secret ballot 

of the employees and certifying in writing the results thereof.”  

Wis. Stat. § 111.83(3)(a) (state employees); see Wis. Stat. 

§ 111.70(4)(d)(3)(a) (municipal employees).1  The Legislature 

                                         
1 At issue in this case are the State Employment Labor Relations Act 

(SELRA), Wis. Stat. §§ 111.80–.94, covering state employees, and the 

Municipal Employment Relations Act (MERA), Wis. Stat. §§ 111.70–.77, 

covering municipal employees.  The language in SELRA, at Wis. Stat. 

§ 111.83(3) varies somewhat from the language in MERA, at Wis. Stat. 

§ 111.70(4)(d)(3); however, any stylistic differences do not create any 

substantive differences between the statutes.  This brief quotes the 

language from SELRA while also citing to the similar language in MERA. 
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granted to WERC broad authority to “adopt reasonable and 

proper rules relative to the exercise of its powers and 

authority and proper rules . . . to regulate the conduct of all 

elections.”  Wis. Stat. §§ 111.94(1), 111.71(1).  WERC is made 

up of three commissioners, who are appointed by the 

Governor and confirmed by the Senate for terms of six years.  

See Agency Description, Wisconsin Employment Relations 

Commission, http://werc.wi.gov/agency-description.2 

Pursuant to its broad rulemaking authority, WERC in 

1972 adopted regulations governing when “a question [has] 

arise[n] concerning the representation of employees in a 

collective bargaining unit” and how those elections are to be 

conducted.  Wis. Stat. §§ 111.83(3)(a); 111.70(4)(d)(3)(a).  

WERC’s rules require that question-of-representation 

elections can be initiated by the filing of a petition and, in 

certain cases, the providing of the signatures of at least 30% 

of the employees in the bargaining unit supporting the 

petition.  Wis. Admin. Code §§ ERC 11.02, 21.02.  Petitions 

can be filed—in appropriate cases—by employees, labor 

organizations, or employers.  Id.; see Wis. Stat. 

§ 111.70(4)(d)(5).  After a petition is filed, WERC permits the 

employer and employees (or the employees’ representative) to 

stipulate that a question of representation has arisen.  Wis. 

Admin. Code §§ ERC 11.04, 21.04.  If there is no stipulation, 

                                         
2 At the time of the decisions giving rise to this lawsuit, WERC 

consisted of only Commissioners Rodney G. Pasch and James R. Scott.  

See R.31:9. 
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WERC will determine “whether the unit described in the 

petition is an appropriate unit and, if so, . . . whether there 

exists a question of representation . . . among the eligible 

personnel in that unit.”  Wis. Admin. Code §§ ERC 11.05(4), 

21.05.  WERC may try to “reach an informal settlement” of 

these issues through conciliation, and if conciliation fails, will 

hold a hearing.  Wis. Admin. Code §§ ERC 11.05(3), 21.05.  

WERC will then dispose of the petition by directing an 

election, dismissing the petition, or making some “other 

order[ ].”  Wis. Admin. Code §§ ERC 11.08, 21.08.   

If WERC determines—pursuant to the above-described 

procedures—that a question concerning representation has 

arisen, then it will hold an election.  Wis. Admin. Code §§ ERC 

11.09, 21.09.  Under the statute pertaining to state-employee 

union elections, “[t]here shall be included on any ballot for the 

election of representatives the names of all labor 

organizations having an interest in representing the 

employees participating in the election as indicated in 

petitions filed with the commission.  The name of any existing 

representative shall be included on the ballot without the 

necessity of filing a petition.”  Wis. Stat. § 111.83(3)(a).  Both 

municipal- and state-employee elections initiated by petition 

are conducted without the requirement of filing a fee.  See 

Wis. Stat. §§ 111.83(3)(a), 111.70(4)(d)(3)(a).  If a labor 

organization receives “at least 51 percent” of the vote in that 

election, that organization becomes “the exclusive 
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representative of all the employees in [the] unit.”  Wis. Stat. 

§§ 111.83(1), 111.70(4)(d)(1). 

Prior to 2011, the victorious union would remain the 

exclusive representative of the unit until another “question 

ar[ose] concerning representation” and another election was 

held in which a majority of the voting employees cast their 

ballots either against the existing representative or in favor 

of a different representative.  See Madison Teachers, Inc. v. 

Walker, 2014 WI 99, ¶ 62, 358 Wis. 2d 1, 851 N.W.2d 337.  

Thus, a representative elected by at least 51% of the 

bargaining unit enjoyed a presumption of continuing 

exclusive representation unless and until another petition 

was filed challenging its status, and another election was 

held. 

2. In 2011, the Legislature enacted Act 10, 2011 Wis. 

Act 10, which significantly limited the scope and authority of 

public-sector unions, see id. ¶ 1, including limiting the topics 

upon which public-sector unions could bargain. 

Most relevant here, Act 10 eliminated the presumption 

of continuing representation by an incumbent public-sector 

union.  See id. ¶ 63.  Under this new law, “[a]nnually” and “no 

later than December 1” (or May 1, depending on the type of 

employees involved) WERC “shall conduct an election to 

certify the representative of a collective bargaining unit” that 

contains a particular type of public employee.  Wis. Stat. 
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§§ 111.83(3)(b), 111.70(4)(d)(3)(b).3  The ballot for the election 

“shall [ ] include[ ] . . . the names of all labor organizations 

having an interest in representing” the employees, with no 

special provisions for the union that is currently representing 

the employees.  Wis. Stat. §§ 111.83(3)(b), 111.70(4)(d)(3)(c).  

In addition, “[i]f no representative receives at least 51 percent 

of the votes of all of the general employees in the collective 

bargaining unit, at the expiration of the collective-bargaining 

agreement, the commission shall decertify the current 

representative and the general employees shall be 

nonrepresented.”  Wis. Stat. §§ 111.83(3)(b), 

111.70(4)(d)(3)(b).  “[I]f a representative is decertified under 

this paragraph, the affected [ ] employees may not be included 

in a substantially similar collective bargaining unit for 12 

months from the date of decertification.”  Id.  Finally, WERC 

“shall assess and collect a certification fee for each election 

conducted” pursuant to the new provisions.  Id. 

3. WERC has promulgated final rules, effective July 1, 

2014, laying out procedures governing Act 10 elections.  702B 

                                         
3 Section 111.83(3)(b) pertains to “general” state employees, defined 

as “employee[s] who [are] not [ ] public safety employee[s].”  Wis. Stat. 

§ 111.81(9g).  Section 111.70(4)(d)(3)(b) pertains to “school district 

employees” (for December 1 elections) and “general municipal employees 

who are not school district employees” (for May 1 elections).  General 

municipal employees are defined as “municipal employee[s] who [are] not 

[ ] public safety employee[s] or [ ] transit employee[s].”  Wis. Stat. 

§ 111.70(1)(fm). 
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Wis. Admin. Reg. CR 13-092 (June 30, 2014).4  As relevant 

here, these procedures require any labor organization that is 

interested in representing the employees after the election—

including the current representative—to file a petition with 

WERC indicating its interest and to pay the required 

certification fee5 “on or before September 15.”  Wis. Admin. 

Code §§ ERC 70.03, 80.03.6  The petition is a two-page 

document, available on WERC’s website at 

http://werc.wi.gov/labor-relations-forms.  See R.5:3–5, R.10:3–

5, R.17:4–5.  The petition asks for readily available 

information, such as the employer’s name and address; a 

description of the bargaining unit, including size; the status 

of any collective-bargaining agreement; and the name and 

address of the current representative and of the petitioner.  

See R.5:3–5, R.10:3–5, R.17:4–5.  WERC accepts petitions by 

hand-delivery, fax, or mail, and requires that the petition and 

the certification fee be received “at its Madison office during 

                                         
4 This final rule created Wis. Admin. Code chs. 70, 71, and 80.  

Chapter 70 pertains to municipal school-district employees, chapter 71 

to general, non-school-district municipal employees, and chapter 80 to 

general state employees.  See Wis. Admin. Code §§ ERC 70.02, 71.02, 

80.02.  As only chapters 70 and 80 are implicated in this case, this brief 

cites to only those chapters. 

5 WERC has created a fee structure for Act 10 elections depending on 

the size of the bargaining unit involved.  See Wis. Admin. Code §§ ERC 

70.03(4), 80.03(4). 

6 The current representative need only file a petition of interest (with 

the mandatory fee), whereas any other organization interested in 

representing the employees must also provide a 30% showing of interest 

by the employees.  Wis. Admin. Code §§ ERC 70.03(5), 80.03(5). 
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normal business hours” (7:45 a.m. to 4:30 p.m., Monday 

through Friday).  Wis. Admin. Code §§ ERC 70.03(2), 80.03(2); 

id. § ERC 10.06(1). 

The rules also provide for other procedural steps.  Any 

organization that files a petition with WERC indicating its 

interest in representing the employees must simultaneously 

serve the employer with a copy of the petition.  Id. §§ ERC 

70.03(3), 80.03(3).  Within 10 days of receiving the petition, 

the employer must furnish WERC and the petitioner(s) with 

a list of employees “employed in the collective bargaining unit 

involved.”  Id. §§ ERC 70.05(1), 80.05(1).  Within ten days of 

the receipt of this list, each petitioner must provide WERC 

with a list of names it believes “should be added to or deleted 

from the [ ] employer’s personnel list.”  Id. §§ ERC 70.05(2), 

80.05(2).  After receiving the personnel data from both 

parties, WERC will “either direct an election, dismiss the 

petition, or make other orders regarding the disposition of the 

petition.”  Id. §§ 70.06, 80.06. 

The reason that WERC adopted the September 15 

deadline is that it must take numerous steps before 

conducting an election by the statutorily defined date of 

December 1, if such an election is to be held.  WERC selected 

the September 15 deadline to allow enough time for the 

employer to provide WERC with a personnel list and for the 

labor organization to approve or contest that list, for WERC 

to determine which employees are eligible to vote and how 

best to conduct the election (on-site, by mail, etc.), and to 
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permit time for WERC’s designated “impartial agent” to 

conduct the election.  R.34:3–4.  WERC has designated the 

American Arbitration Association (AAA) as its impartial 

agent for conducting union elections.  R.34:4–5.  In 2014, for 

example, AAA required personnel lists by October 24 in order 

to conduct elections by December 1.  R.34:3–5. 

WERC’s rules explain the consequences of no 

representative being chosen during this process.  If no petition 

expressing interest in representing the employees is timely 

filed by any labor organization—including the current 

representative—then no election is held and the existing 

representative is decertified “as of September 15” (if no 

collective-bargaining agreement is in place) or at the 

expiration of the collective-bargaining agreement.  Id. §§ ERC 

70.03(7)(b), 80.03(7)(b).7  Similarly, if a timely petition is filed 

and an election is held, but then “no representative is 

ultimately supported by a minimum of 51 percent of the 

employees eligible to vote,” the existing representative is 

decertified either at the time WERC certifies the election 

results, if no collective-bargaining agreement is in place, or at 

the expiration of the collective-bargaining agreement.  Id. 

§§ ERC 70.11, 80.11.  In either case, “[t]he employees in the 

bargaining unit shall not be included in a substantially 

                                         
7 If a representative is decertified for failure to timely file a petition, 

WERC will issue a “notice of the consequences” “[a]t the request of the [ ] 

employer or of any other interested party.”  Id. §§ ERC 70.03(7)(c), 

80.03(7)(c).  Prior to issuing the notice, WERC must give the union a 

chance to respond to the request.  Id. 
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similar collective bargaining unit for a minimum of one year” 

following the decertification.  Id. §§ ERC 70.03(7), 70.11(2), 

80.03(7), 80.11(2); see also Wis. Stat. §§ 111.83(3)(b), 

111.70(4)(d)(3)(b).  Put another way, “[i]f no timely petition is 

filed, the result is the same as if only the existing 

representative filed a timely petition and the election resulted 

in decertification of the existing representative.”  Wis. Admin. 

Code §§ ERC 70.01, 80.01.   

In 2014, WERC conducted 305 Act 10 elections 

involving over 54,000 public employees.  R.34:4.  Notably, 

“[m]any current bargaining representatives have chosen not 

to file a petition,” meaning they have no interest in serving as 

representative of the employees under the Act 10 regime.  

R.34:5. 

B. Factual Background 

1. This appeal arises from five consolidated civil cases 

brought by two public-sector unions, the Wisconsin 

Association of State Prosecutors (WASP) and the Service 

Employees International Union, Local 150 (SEIU) 

(collectively, “the Unions”).  See R.28.  WASP represents “all 

assistant district attorneys in Wisconsin,” while SEIU 

represents “building helpers and food service workers 

employed by Milwaukee Public Schools and custodians 

employed by the Saint Francis School District.”  App. 10.  

WASP represents state employees and is thus covered by Wis. 

Stat. § 111.83 and Wis. Admin. Code ch. ERC 80.  See App. 
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10.  SEIU represents collective-bargaining units consisting of 

municipal employees and is thus covered by Wis. Stat. 

§ 111.70 and Wis. Admin. Code ch. ERC 70.  See App. 10.  

None of the units represented by WASP or SEIU had a 

collective-bargaining agreement in place on September 15, 

2014.  R.5:3, R.10:3, R.17:4. 

WASP and SEIU failed to file timely petitions for the 

Act 10 elections for their respective collective-bargaining 

units, under Wis. Admin. Code §§ ERC 70.03 and 80.03.  

WASP faxed its petition to WERC at 5:45 p.m. on September 

15, 2014, and sent its fee payment the following day.  R.17:2–

6.  SEIU faxed its petitions to WERC for its bargaining units 

at 5:25 p.m. and 6:19 p.m. on September 15, and sent the fee 

payments the following day.  R.5:2–6; R.10:2–6.  Given that 

these petitions were untimely, WERC dismissed them on 

November 14, 2014.  R.5:22–23; R.10:15–16; R.17:15–16.  

WERC denied the Unions’ requests for reconsideration on 

December 19, 2014.  R.5:30–31; R.10:22–23; R.17:22–23.  

Accordingly, no elections would be held because no timely 

petitions had been filed, and the Unions were to be decertified 

either as of September 15, 2014, or at the expiration of any 

existing collective-bargaining agreement.  See Wis. Admin. 

Code §§ ERC 70.03(7), 80.03(7). 

2. The Unions brought multiple legal challenges in an 

effort to force WERC to hold the elections, notwithstanding 

the Unions’ plain noncompliance with WERC’s rules.  On 

November 11 and November 13—days before WERC issued its 
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initial rulings on their petitions—the Unions filed suit in 

Milwaukee County Circuit Court seeking declaratory 

judgments and writs of prohibition under Wis. Stat. § 227.40.  

The Unions asked the court to declare that WERC had 

exceeded its statutory authority in promulgating rules 

governing Act 10 elections “to the extent that [they] require[ ] 

the filing of a petition . . . as a condition to holding an election 

and [ ] result[ ] in immediate decertification as of September 

15th in the event that no such petition is filed.”  R.19:4; 

R.23:4.  WERC denied the Unions’ requests for 

reconsideration of its rulings on December 19, 2014, R.5:30–

31; R.10:22–23; R.17:22–23, and the Unions sought judicial 

review of WERC’s decisions in Milwaukee County Circuit 

Court pursuant to Wis. Stat. §§ 227.52 and 227.53 on January 

15, 2015, R.1; R.6; R.11.  The circuit court, upon stipulation of 

the parties, consolidated these five cases.  See R.28.  After 

receiving briefs from the parties, R.31; R.33; R.36, the court 

issued its decision on July 31, 2015, App. 20–37. 

The circuit court held that WERC had “exceeded its 

statutory authority in promulgating the . . . requirement that 

an existing exclusive representative must file a Petition in 

order to qualify for a recertification election,” reversed 

WERC’s decisions on the petitions, issued a writ of prohibition 
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restraining WERC from enforcing the provisions, and ordered 

WERC to hold certification elections.  App. 36.8 

3. The Wisconsin Court of Appeals affirmed, relying 

upon the statutory language, “shall conduct an election to 

certify the representative of a collective bargaining unit.”  

App. 15–16.  From this language, the court of appeals 

concluded that “holding of the annual elections [is] mandatory 

and cannot be contingent upon the filing of a recertification 

election petition.”  App. 15–16.  The court of appeals added 

that, in its view, the current representative always “has an 

interest in representing” the employees because “an 

incumbent labor organization remains the representative of 

the bargaining unit until it is decertified by the Commission 

after the votes are tallied.”  App. 16–17.  In all, the court held 

that WERC’s rules were invalid because they “imposed a 

condition precedent to its statutorily required duty,” and that 

this was in “direct conflict” with the statutes.  App. 17. 

4. WERC petitioned this Court for review, which this 

Court granted on February 13, 2017. 

                                         
8 After the circuit court issued its decision, WERC held certification 

elections for the Unions in the fall of 2015.  App. 13 n.4.  Only WASP 

received at least 51% of the votes from the eligible employees in their 

collective bargaining unit.  See Votes Cast as of noon 11/24/2015 in 

Annual Certification Election Being Conducted November 4 through 24, 

2015 (Updated June 2, 2016), http://werc.wi.gov/doaroot/ 

endpoint_ballots_cast_nov_2015.pdf. 
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STANDARD OF REVIEW 

“[T]he standard of review applicable in determining 

whether an administrative rule ‘exceeds statutory authority’ 

is de novo, although [the Court] benefit[s] from the analyses 

of the circuit court and the court of appeals.”  Conway v. Bd. 

of Police and Fire Comm’rs, 2003 WI 53, ¶ 9, 262 Wis. 2d 1, 

662 N.W.2d 335.  “[T]he party challenging the validity of 

[rules] [ ] has the burden of proving the invalidity of the 

rules.”  Wis. Realtors Ass’n v. Public Serv. Comm’n of Wis., 

2015 WI 63, ¶ 67, 363 Wis. 2d 430, 867 N.W.2d 364. 

SUMMARY OF ARGUMENT 

I. In order to determine the validity of an agency’s rule 

claimed to be in excess of its authority, this Court must first 

decide whether the agency had authorization to promulgate 

the rule and then decide whether the rule exceeded the 

agency’s authority.  Conway, 262 Wis.2d 1, ¶ 29.  Specifically, 

a rule promulgated pursuant to delegated authority is lawful 

unless it conflicts with either “unambiguous statut[ory] 

[language]” or clear “legislative intent.”  Castaneda, 303 Wis. 

2d 570, ¶ 43.  WERC’s rules at issue here easily survive this 

analysis. 

A. WERC plainly had authority to promulgate rules 

governing Act 10 elections, pursuant to the broad delegation 

of authority granted by the Legislature.  The Legislature 

charged WERC with creating “reasonable” and “proper” rules 

relating to its “powers and authority,” including the 
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administration of union elections.  Wis. Stat. §§ 111.71(1), 

111.94(1).  This authority is more than sufficient to permit 

promulgating rules governing Act 10 elections. 

B. The reasonable rules that WERC adopted are 

consistent with statutory text and legislative intent.  Under 

Act 10, WERC has responsibility for determining which 

unions will appear on the ballot.  Given that the Legislature 

declined to adopt the presumption that the incumbent union 

would be on the ballot, WERC had to devise some mechanism 

for deciding which unions were “interest[ed] in representing 

the [ ] employees.”  Wis. Stat. §§ 111.83(3)(b), 

111.70(4)(d)(3)(c).  The mechanism that WERC selected—

requiring every union interested in standing for election to file 

a simple two-page petition of interest by September 15—was 

measured and reasonable.  After all, WERC needs to take 

numerous steps to administer an Act 10 election, and WERC 

properly concluded that requiring notice by September 15 was 

important for timely completion of all these processes.  

Finally, WERC correctly concluded that, if no union filed a 

petition of interest by September 15, no election could be held.  

It is undisputed that Wisconsin law does not authorize union 

elections with no unions on the ballot.  WERC thus acted 

reasonably and lawfully in providing that, if no union timely 

expresses its interest in appearing on the ballot, no Act 10 

election would take place. 

C. The court of appeals’ contrary conclusion is based 

upon a misreading of the statutory text and would lead to 
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absurd results.  The court of appeals focused upon the 

statutory phrase “‘shall conduct an [Act 10] election,’” 

believing this “shall” clause meant that “holding of the annual 

elections [is] mandatory.”  App. 15–16 (quoting Wis. Stat. 

§ 111.83(3)(b)) (second emphasis added).  The court of appeals 

also concluded that the incumbent union always has an 

“interest in representing” the employees.  But that 

interpretation is contrary to statutory text and structure, 

since, among other reasons, the Legislature specifically 

declined to adopt a regime—in place for other union 

elections—where the incumbent union is presumed to appear 

on the ballot.  The court of appeals’ interpretation would also 

lead to absurd results, as the incumbent union would 

apparently need to appear on the ballot and pay the 

statutorily mandated fees even when the union had no 

interest in continuing to represent employees in the post–Act 

10 world.  In any event, WERC’s conclusion to the contrary 

does not conflict with either “unambiguous statut[ory] 

[language]” or clear “legislative intent.”  Castaneda, 303 Wis. 

2d 570, ¶ 43. 

D. The arguments raised by the Unions below only 

demonstrate the indefensibility of the court of appeals’ 

approach and further underscore the legality of WERC’s 

rules.  Below, the Unions understood that a truly mandatory 

reading of the “shall” clause was not permissible because such 

a reading would force incumbent unions to remain on the 

ballot and pay fees, even when they had no interest in 
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representing the employees.  The Unions thus argued that no 

election needed to take place when the incumbent disclaimed 

its interest.  But this argument completely refutes the only 

even arguable textual basis for displacing WERC’s rules, as it 

concedes that the “shall” clause is not mandatory.  In addition, 

the Unions’ incumbent-must-disclaim approach to deciding 

when an Act 10 election will take place is far less reasonable 

than the rules adopted by WERC, as that approach does not 

give WERC sufficient notice as to whether it will, in the end, 

need to administer an Act 10 election. 

II. WERC’s rules treating an incumbent union’s failure 

to file a petition of interest as equivalent to the incumbent 

losing an Act 10 election are similarly lawful.  Under Act 10 

and portions of the regulations that the Unions do not 

challenge here, an incumbent union that loses an Act 10 

election is decertified either immediately or, if it has an 

already governing collective-bargaining agreement in place, 

at the expiration of that agreement.  WERC’s rules simply 

treat the incumbent’s failure to file a timely petition of 

interest in the same way, consistent with the bedrock 

administrative-law principle that an agency must “treat 

similar cases in a similar manner unless it can provide a 

legitimate reason for failing to do so.”  Indep. Petroleum Ass’n 

of Am. v. Babbitt, 92 F.3d 1248, 1258 (D.C. Cir. 1996). 
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ARGUMENT 

I. WERC Acted Well Within Its Broad Rulemaking 

Authority By Providing That It Will Conduct An 

Election If At Least One Labor Organization 

Timely Expresses Its “Interest In Representing” 

The Employees 

When a party challenges an agency’s rule as being in 

excess of statutory authority, under Wis. Stat. § 227.40(4)(a), 

this Court must ask whether the agency generally had 

authority to promulgate the rule and, if so, whether the 

agency exceeded its authority by adopting a rule that conflicts 

with either “unambiguous statut[ory] [language]” or clear 

“legislative intent,” Castaneda, 303 Wis. 2d 570, ¶ 43.  Here, 

WERC adopted reasonable rules for deciding whether it must 

conduct an election under Act 10’s new regime.  These rules 

are lawful because: (A) WERC promulgated them pursuant to 

its broad statutory authority to create “reasonable” and 

“proper” rules relating to its “powers and authority,” 

including the administration of union elections, Wis. Stat. 

§§ 111.71(1), 111.94(1); (B) WERC’s rules are consistent with 

all statutory text and legislative intent; (C) the court of 

appeals’ contrary statutory construction is incorrect and, at a 

minimum, is not required by unambiguous statutory text or 

clear legislative intent; and (D) the Unions’ own arguments 

below only demonstrate that the court of appeals’ reading is 

not legally sustainable. 



 

- 22 - 

A. WERC Had Authority To Promulgate Rules 

Governing Act 10 Elections 

An agency has “only those powers which are expressly 

conferred or which are necessarily implied by the statutes 

under which it operates.”  Wis. Citizens Concerned for Cranes 

and Doves v. Wis. Dep’t of Nat. Resources, 2004 WI 40, ¶ 14, 

270 Wis. 2d 318, 677 N.W.2d 612 (citation omitted).  “In 

deciding whether an administrative agency’s rule was 

promulgated by express authorization from the legislature, 

[this Court will] identify the elements of the enabling statute 

and match the rule against those elements.”  Conway, 262 

Wis. 2d 1, ¶ 31 (citations omitted).  “[T]he enabling statute 

need not spell out every detail of a rule in order to expressly 

authorize it,” for, “if it did, no rule would be necessary.”  Id. 

Here, WERC had broad express authority to create 

procedures relating to union elections, authority that applies 

to the new election procedure that the Legislature adopted in 

Act 10.  Wisconsin statutes expressly provide that WERC may 

adopt “reasonable rules relative to the exercise of its powers 

and authority” and “proper rules to . . . regulate the conduct 

of elections.”  Wis. Stat. §§ 111.71(1) & 111.94(1).  These are 

“broad generic statute[s] that [are] meant to be flexible, in 

order to meet the needs of different” employees, employers, 

and labor organizations.  Conway, 262 Wis. 2d 1, ¶ 39.  

WERC’s “powers and authority” include conducting Act 10 

elections: the statutes clearly provide that WERC is the 

agency with the authority to conduct all union elections.  See 
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Wis. Stat. §§ 111.81(3), 111.70(1)(c).  Therefore, the elements 

of the enabling statutes here are that WERC may adopt 

“reasonable” rules relating to its authority to conduct Act 10 

elections.  WERC’s rules in Chapters ERC 70 and 80 are 

reasonable, see infra pp. 26–28, relate to its duties to 

administer Act 10 elections, and therefore “fall[ ] squarely 

within [WERC’s] administration of its duties under [the 

statutes] and the legislature’s express authorization that 

[WERC] may make rules for that purpose,” Conway, 262 Wis. 

2d 1, ¶ 46 (citations omitted). 

Even if this Court were to find that WERC did not have 

express authority under its broad statutory powers to adopt 

the challenged provisions in Chapters ERC 70 and 80, WERC 

had implied authority to do so.  The statutes require that an 

Act 10 election be held “to certify the representative of a 

collective bargaining unit,” and that, in that election, “[t]here 

shall be included on any ballot for the election of 

representatives the names of all labor organizations having 

an interest in representing the [ ] employees.”  Wis. Stat. 

§§ 111.83(3)(b), 111.70(4)(d)(3)(b)–(c).  Implicit in this 

command is that WERC must determine whether there is a 

representative in need of certification and which labor 

organizations, if any, “hav[e] an interest in representing” the 

bargaining unit.  Like the statutory sections covering other 

union elections, Wis. Stat. §§ 111.83(3)(a), 111.70(4)(d)(3)(a), 

the statutory language covering Act 10 elections is broad and 

vague, leaving WERC with implied authority to fill in the 
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gaps.  These sections are “not comprehensive and do[ ] not 

provide [ ] direction” for determining whether there is a 

representative in need of certification or which labor 

organizations should be included on the ballots.  Castaneda, 

303 Wis. 2d 570, ¶ 41.  Therefore, the statutes “implicitly 

convey[ ]” authority to WERC because they “leave[ ] open [ ] 

the methods by which [WERC] should operate.”  Id. ¶ 42. 

B. The Rules WERC Promulgated Were Lawful 

And Reasonable  

Given that WERC has authority to promulgate rules 

governing union elections under Act 10, the only remaining 

question is whether the rules that it enacted “conflict[ ] with 

an unambiguous statute or a clear expression of legislative 

intent.”  Cranes and Doves, 270 Wis. 2d 318, ¶ 14.  Here, 

WERC’s rules requiring unions to express their interest in 

representing the employees by timely filing a simple two-page 

petition with WERC and explaining that at least one such 

petition must be filed in order for an election to be held, are 

consistent with all of the statutory text and legislative intent.  

Only three points are necessary to understand the legality of 

WERC’s rules here: (1) the statutory text and context requires 

WERC to determine which unions will appear on the ballot; 

(2) the procedure WERC chose to answer this question—

requiring a simple petition from any interested union, 

including an incumbent union—is entirely reasonable; and (3) 

the statutory text and context permit WERC to hold an 

election under Act 10 only if a union has expressed its 
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“interest in representing” the employees.  At minimum, 

WERC’s conclusions are not foreclosed by any “unambiguous 

statut[ory] [language]” or clear “legislative intent.”  

Castaneda, 303 Wis. 2d 570, ¶ 43. 

1. The statutory text requires WERC to determine 

which unions should be placed on the ballot in an Act 10 

election.  Prior to Act 10, an incumbent union enjoyed a 

presumption of continued representation, which could be 

overcome if a question of representation arose and then an 

election ousted that union.  See supra p. 8; accord Madison 

Teachers, 358 Wis. 2d 1, ¶ 62.  In those “question . . . [of] 

representation” elections, “all labor organizations having an 

interest in representing the employees . . . as indicated in 

petitions filed with the commission” appeared on the ballot, 

but “[t]he name of any existing representative shall be included 

on the ballot without the necessity of filing a petition.”  Wis. 

Stat. § 111.83(3)(a) (emphasis added).   

Act 10 adopted a different regime for the elections at 

issue in this appeal.  Specifically, in an Act 10 election, there 

is no longer any presumption that any labor organization—be 

it the incumbent union or a third-party union—is interested 

in representing the employees after the election, or a 

presumption that the incumbent organization will appear on 

the ballot.  To the contrary, the only union that can appear on 

a ballot in an Act 10 election is one “having an interest in 

representing the [ ] employees.”  Wis. Stat. §§ 111.83(3)(b), 

111.70(4)(d)(3)(c).  Unlike in other union elections, there is no 
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special proviso for placing the incumbent union on the ballot 

in an Act 10 election without an expression of interest from 

that union. 

In light of the fact that Act 10 does not include any 

provision for presumptively placing the incumbent union on 

the ballot, and instead simply requires WERC—as the 

administrator of union elections, Wis. Stat. §§ 111.83(3), 

111.70(4)(d)(3)—to place on the ballot those unions “having 

an interest in representing the [ ] employees,” WERC is 

statutorily required to ascertain which unions, if any, are 

interested in standing for the Act 10 election. 

2. The approach that WERC adopted to carry out its 

statutory duty to decide the composition of the ballot—that 

every union wishing to appear on the ballot must timely 

express its “interest” to WERC by way of a simple two-page 

petition—is entirely reasonable.  An agency-created 

procedure is lawful unless it is “so lacking in reason that it is 

essentially arbitrary,” Kachian v. Optometry Examining Bd., 

44 Wis. 2d 1, 8, 170 N.W.2d 743 (1969), and so long as it does 

not “contradict[ ] either the language of a statute or legislative 

intent,” Seider v. O’Connell, 2000 WI 76, ¶ 72, 236 Wis. 2d 

211, 612 N.W.2d 659.  Under the rules at issue here, an 

incumbent union need only submit a timely petition to WERC 

indicating its interest in representing the employees.  Wis. 
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Admin. Code §§ ERC 70.03, 80.03.9  Requiring such a simple 

step from every union, including the incumbent, is reasonable 

both because Act 10 specifically eliminates the presumption 

of continued representation that existed before 2011, see 

supra p. 8, and because experience shows that incumbent 

unions commonly do not wish to continue to represent 

employees in the post–Act 10 world, see R.34:5. 

The petition approach that WERC chose to answer the 

“having an interest in representing the [ ] employees” 

question is carefully tailored to its statutorily mandated 

obligations.  In order to carry out its duty to administer an 

Act 10 election, WERC must know which unions to place on 

the ballot and which union will pay the statutorily required 

“fee for each [Act 10] election.”  Wis. Stat. §§ 111.83(3)(b), 

111.70(4)(d)(3)(b).  A petition is a reasonable way for WERC 

to require that a union indicate interest in participating in an 

election, such that WERC can carry out these functions.  After 

all, related statutory language contemplates the use of 

petitions to indicate an interest in representation in non–Act 

10 elections, see Wis. Stat. §§ 111.83(3)(a), 111.70(4)(d)(5), 

which “shows that the legislature believed that using” a 

petition process “was a satisfactory way” of discerning 

interest in representation,  Conway, 262 Wis. 2d 1, ¶¶ 56–57. 

                                         
9 For any other union wishing to represent the public employees, that 

union must submit a petition expressing its interest and provide WERC 

with a 30% showing of interest from the employees in the bargaining 

unit.  See Wis. Admin. Code §§ ERC 70.03(5), 80.03(5). 
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WERC also reasonably provided a September 15 

deadline for the filing of such petitions.  A deadline is a 

“reasonable” rule relating to WERC’s authority to conduct 

union elections.  See Wis. Stat. §§ 111.71(1), 111.94(1).  This 

filing deadline allows WERC to conduct orderly Act 10 

elections, which must occur by December 1.  Before holding 

any election, WERC has to decide which employees are 

eligible to vote—a determination as to which the petitioner 

and employer may not agree, thus requiring WERC to expend 

time and resources to make.  See Wis. Admin. Code §§ ERC 

11.04, .05, 21.04, .05.  Sometimes employers will not provide 

WERC with a personnel list at all.  R.34:4.  WERC must also 

set a date for the election and ensure that the employees are 

aware of the election.  See Wis. Admin. Code §§ ERC 11.09, 

21.09.  And WERC must determine which employees are 

eligible to vote and how best to conduct the election (on-site, 

by mail, etc.).  See id.; R.34:4.  Finally, WERC’s agent must 

conduct the election.  R.34:4.  All of this must be completed by 

December 1.  Wis. Stat. §§ 111.83(3)(b), 111.70(4)(d)(3)(b).  

The September 15 deadline permits WERC to carry out these 

responsibilities in time to comply with that statutory 

deadline. 

3. The statutory text strongly supports WERC’s further 

conclusion that, if no union timely expresses “an interest in 

representing the [ ] employees,” Wis. Stat. §§ 111.83(3)(b), 

111.70(4)(d)(3)(c), no election can be held, Wis. Admin. Code 

§§ ERC 70.03(7), 80.03(7).  If there are no unions for WERC 
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to place on the ballot, there is no basis in Wisconsin law for 

holding an election.  Neither the Wisconsin statutes nor 

WERC regulations have any provisions for write-in-only 

union elections, and the Unions have not argued that such 

elections would be legal.  In addition, Act 10 provides that 

“[t]he commission shall assess and collect a certification fee 

for each election conducted under this paragraph.”  See Wis. 

Stat. §§ 111.83(3)(b), 111.70(4)(d)(3)(b).  If no union timely 

expresses interest in appearing on the ballot, there would be 

no one to pay these statutorily mandated fees, which is 

contrary to the statutory text.  Accordingly, WERC was 

entirely correct to conclude that, where no union expresses 

“interest in representing the [ ] employees,” Wis. Stat. 

§§ 111.83(3)(b), 111.70(4)(d)(3)(c), no election can be 

conducted. 

Finally, in light of this comprehensive understanding of 

Act 10, the clause providing that “[WERC] shall conduct an 

[Act 10] election to certify the representative of a collective 

bargaining unit,” Wis. Stat. §§ 111.83(3)(b) (emphasis added), 

111.70(4)(d)(3)(b), means that WERC is directed to hold an 

election when there is a union that has timely expressed 

interest in appearing on the ballot and pays the statutorily 

mandated fee.  See Cross v. Soderbeck, 94 Wis. 2d 331, 342, 

288 N.W.2d 779 (1980); infra pp. 30–31. 
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C. The Court Of Appeals’ Contrary Statutory 

Interpretation Is Legally Wrong. 

The court of appeals reached a different conclusion by 

reading the phrase “‘shall conduct an [Act 10] election’” to 

mean that “holding of the annual elections [is] mandatory.”  

App. 15 (quoting Wis. Stat. § 111.83(3)(b)) (second emphasis 

added).  Under this view, WERC’s rules are unlawful because 

they direct WERC not to hold an election when no union has 

timely expressed interest in representing the employees.  The 

court of appeals’ interpretation is contrary to the statutory 

text and context and, at the very minimum, falls far short of 

demonstrating that WERC’s rules violate “unambiguous 

statut[ory] [language]” or clear “legislative intent,” 

Castaneda, 303 Wis. 2d 570, ¶ 43. 

1. The court of appeals’ interpretation of the “shall” 

phrase violates the principle that statutory terms must not be 

read in “isolation but as part of a whole.”  See State ex rel. 

Kalal v. Circuit Ct. for Dane Cnty., 2004 WI 58, ¶ 46, 271 Wis. 

2d 633, 681 N.W.2d 110.  In particular, whether “shall” is 

interpreted as “mandatory or directory” turns on 

consideration of “a number of factors,” including “the 

objectives sought to be accomplished by the statute, its 

history, [and] the consequences which would follow from the 

alternative interpretations.”  Cross, 94 Wis. 2d at 342 

(citations omitted). 

In this case, statutory language, legislative objectives, 

and practical consequences all definitively refute the court of 
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appeals’ understanding of the “shall” phrase as mandatory, 

rather than directory.  Id.  In the very next sentence after the 

“shall” phrase, Act 10 provides that WERC must include on 

the ballot organizations “having an interest in representing 

the [ ] employees.”  Wis. Stat. §§ 111.83(3)(b), 

111.70(4)(d)(3)(b)–(c).  A couple of sentences later, Act 10 

mandates that WERC “shall assess and collect a certification 

fee for each election.”  Wis. Stat. §§ 111.83(3)(b), 

111.70(4)(d)(3)(b).  As explained above, WERC must have 

some mechanism for determining which unions will be on the 

ballot and will pay the fee.  See supra p. 29.  And if no union 

is “interest[ed]” in representing the workers and paying the 

statutorily mandated fee, there is no authority in Wisconsin 

law for holding an Act 10 election.  See supra p. 29.   

This is fatal to the court of appeals’ interpretation 

because it demonstrates that the “shall” phrase does not 

require WERC to hold an Act 10 election every year—no 

matter what—but only when there is a union that is 

“interest[ed]” in representing the employees and willing to 

pay the statutory fee.  The rules challenged here are a modest, 

reasonable method for WERC to ascertain if such an 

“interest[ed]” union exists, and thus are not foreclosed by the 

“shall” phrase.  See supra p. 29.  Put another way, a 

mandatory interpretation of the “shall” phrase would lead to 

consequences that the Legislature plainly did not intend: an 

Act 10 election held with blank, write-in ballots and no union 

paying the statutorily mandated fee. 
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2. The court of appeals’ only answer to this defect in its 

interpretation of the “shall” phrase is to read the statutory 

phrase “having an interest in representing the [ ] employees” 

as automatically applying to all incumbent unions because 

“an incumbent labor organization remains the representative 

of the bargaining unit until it is decertified by the 

Commission after the votes are tallied.”  App. 16–17.  While 

it is not entirely clear from its opinion, the court of appeals’ 

view appears to be that, while an election must be held every 

single year, this will not lead to unlawful elections with no 

union on the ballot and no union paying the statutorily 

mandated fee because the incumbent union must always 

appear on the ballot and pay the fee.  This effort to salvage 

the mandatory interpretation of the “shall” phrase 

misunderstands the context of the “interest in representing 

the [ ] employees” provision, violates basic canons of statutory 

construction and leads to absurd results. 

As a threshold matter, the court of appeals’ 

understanding of the phrase “having an interest in 

representing the [ ] employees” as being based upon the 

union’s current legal interest impermissibly rips the phrase 

out of its statutory context.  See Belding v. Demoulin, 2014 WI 

8, ¶ 3, 352 Wis. 2d 359, 843 N.W.2d 373 (“The error in 

[petitioner’s] argument is that it focuses on subsection (5)(j) 

in isolation, ignoring the rest of [the statute].”).  The phrase 

“having an interest in representing the [ ] employees” controls 

which unions appear on the ballot in an election for 
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representing the unit after the election takes place.  Wis. Stat. 

§§ 111.83(3)(b), 111.70(4)(d)(3)(b)–(c).  It thus makes no sense 

to read this phrase by looking to a union’s legal interest in 

representing the unit in the current year, especially when it 

is a common occurrence for unions to determine that they no 

longer wish to represent the employees in the post–Act 10 

world.  See R.34:5.  Rather, a proper understanding of 

statutory context would follow WERC’s lead and look to a 

union’s expression of interest in representing the employees 

going forward, which is what the election provision is all 

about. 

Moreover, interpreting the phrase “having an interest 

in representing the [ ] employees” as requiring WERC to place 

the incumbent union automatically on the ballot would violate 

the basic statutory canon that “[w]hen a statute with respect 

to one subject contains a given provision, the omission of such 

provision from a similar statute concerning a related subject 

is significant in showing that a different intention existed.”  

Orion Flight Servs., Inc. v. Basler Flight Serv., LLC, 2006 WI 

51, ¶ 42, 290 Wis. 2d 421, 714 N.W.2d 130 (citations omitted).  

In the subsection directly preceding the one at issue in this 

case, the Legislature provided that when a “question of 

representation” election arises (in the non–Act 10 election 

context), “all labor organizations having an interest in 

representing the employees . . . as indicated in petitions filed 

with the commission” appear on the ballot, but that “[t]he 

name of any existing representative shall be included on the 
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ballot without the necessity of filing a petition.”  Wis. Stat. 

§ 111.83(3)(a) (emphasis added).  The Legislature did not 

include this proviso (requiring the placement of the 

incumbent union on the ballot without a petition showing 

interest) for Act 10 elections and instead simply provided that 

the ballot will contain unions “having an interest in 

representing the [ ] employees.”  Wis. Stat. §§ 111.83(3)(b), 

111.70(4)(d)(3)(c).  The court of appeals’ interpretation 

would—in effect—rewrite this new provision to insert the 

proviso for the “existing representative” into Act 10, which is 

forbidden. 

Finally, the court of appeals’ interpretation would lead 

to “absurd results.”  Cranes and Doves, 270 Wis. 2d 318, ¶ 35.  

If the court of appeals is correct that the “holding of the 

annual elections [is] mandatory,” App. 16, and that all Act 10 

ballots must include the incumbent union, App. 16, then it 

appears to follow that  the incumbent union must be forced to 

appear on a ballot and pay the statutorily-mandated 

“certification fee,” Wis. Stat. §§ 111.83(3)(b), 

111.70(4)(d)(3)(b), even if the union has no actual interest in 

continuing in its capacity going forward.  As noted above, this 

would be a common occurrence, given that many incumbent 

unions have not sought to continue to represent employees 

after Act 10.  See R.34:5.  It would be absurd—and contrary 

to long-standing WERC practice—to force unions to appear on 

ballots and pay fees for elections that they have no interest in 

taking part in.  See R.32:72–73 (“Clearly a labor organization 
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which indicates no desire to represent a group of employe[e]s 

. . . would be improper to include . . . on the ballot.”); NLRB v. 

C.J.R. Transfer, Inc., 936 F.2d 279, 282 (6th Cir. 1991). 

In all, by far the most sensible reading of the statutory 

scheme is the one that WERC adopted: the election need only 

be held—and the filing fee need only be paid—if the union 

timely expresses its interest in continuing to represent the 

employees.  All the “shall” phrase means is that WERC is 

“directed” to hold an election when there is a union that has 

expressed its interest in representing the employees and 

paying the statutorily mandated filing fee.  See supra p. 29.  

At a minimum, WERC’s interpretation is not contrary to 

“unambiguous statut[ory] [language]” or clear “legislative 

intent,” Castaneda, 303 Wis. 2d 570, ¶ 43, meaning that the 

rules at issue are entirely lawful. 

D. The Unions’ Arguments Below Only 

Demonstrate That WERC’s Rules Are 

Lawful  

In their briefing below, the Unions took a different 

approach from that ultimately adopted by the court of 

appeals, arguing that an election need not be held at all—and, 

presumably, the statutory fee need not be paid—if the 

incumbent union files a “disclaimer of interest.”  See R.36:5–

6 (“A disclaimer of interest . . . procedure would save the 

Commission from holding the election where the union no 

longer wishes to be certified.”).  The Unions’ argument below 

is inconsistent with the court of appeals’ core conclusion that 
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“holding of the annual elections [is] mandatory,” App. 15, 

because the Unions believe that no “annual” election needs to 

be held where the incumbent union files a disclaimer of 

interest and no other union files a petition of interest.  There 

are two fundamental problems with this position, which 

demonstrate the legality of WERC’s rules. 

First, the Unions’ argument implicitly refutes the entire 

textual basis for the court of appeals’ decision.  Under the 

Union’s view, WERC would not be required to hold an Act 10 

election if the incumbent union disclaimed, and no other 

union petitioned.  See R.36:5–6.  Given that the court of 

appeals’ “shall” interpretation was its only textual basis for 

the conclusion that WERC’s rules are contrary to 

“unambiguous statut[ory] [language]” or clear “legislative 

intent,” Castaneda, 303 Wis. 2d 570, ¶ 43, the Unions’ 

position below—if they were to reiterate it before this Court—

would be sufficient, standing alone, to uphold WERC’s rules 

as lawful. 

Second, and relatedly, the Unions’ interpretation of the 

statutory scheme merely takes a different approach to 

determining whether the incumbent union does, in fact, 

“hav[e] an interest in representing the [ ] employees” after the 

election, Wis. Stat. §§ 111.83(3)(b), 111.70(4)(d)(3)(c), without 

any support in “unambiguous statut[ory] [language]” or clear 

“legislative intent,” Castaneda, 303 Wis. 2d 570, ¶ 43.  Under 

the Unions’ preferred procedure, every incumbent union 

should be presumed to be interested in representing the 
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employees unless it disclaims its interest.  Under WERC’s 

rules, the incumbent must make this decision—whether it 

wants to seek election to represent the employees in the 

coming year—by September 15, by filing a two-page petition 

of interest and paying the certification fee.  Wis. Admin. Code 

§§ ERC 70.03, 80.03.  The only practical difference between 

these two approaches—other than the Unions’ subjective 

desire not to file the two-page petition—is that the Unions’ 

approach would not include WERC’s September 15 deadline.  

But given that WERC reasonably concluded that it needed to 

know by September 15 if it will hold an election by December 

1, and given all of the steps that WERC needs to take to 

administer an election, see supra pp. 11–12, WERC’s 

approach is entirely lawful. 

II. WERC’s Rules Providing For Immediate 

Decertification Of Unions Who Fail To Give 

Timely Notice Of Their “Interest In 

Representing” The Employees Comport With 

Statutory Language And Legislative Intent 

As explained supra pp. 22–24, WERC lawfully created 

a procedure governing Act 10 elections, including the 

requirement that incumbent unions timely file simple 

petitions of interest.  It follows that WERC’s rules lawfully 

provide that when an incumbent union fails to submit this 

petition, that incumbent is treated as if it had failed to obtain 

the required 51% of the vote had an election been held. 

Under Act 10 and the portion of WERC’s rules that are 

not challenged by any party in this case, an incumbent union 



 

- 38 - 

that loses an election also loses its status as a bargaining 

representative for the employees.  Under Act 10, “[i]f no 

representative receives at least 51 percent of the votes of all 

of the [ ] employees in the collective bargaining unit, at the 

expiration of the collective-bargaining agreement, the 

commission shall decertify the current representative and the 

general employees shall be nonrepresented.”  Wis. Stat. 

§§ 111.83(3)(b), 111.70(4)(d)(3)(b) (emphasis added).  Under 

WERC’s rules—which no party has challenged here—if the 

incumbent union that lost the Act 10 election does not have a 

collective-bargaining agreement, then the union loses its 

exclusive-bargaining-representative status as soon as WERC 

certifies the election results.  See Wis. Admin. Code §§ ERC 

70.11, 80.11. 

WERC’s rules lawfully and reasonably provide similar 

treatment for an incumbent union that has no “interest in 

representing the [ ] employees” because it failed to file the 

petition of interest.  If the incumbent union does not file a 

petition by September 15, the existing representative is 

decertified “as of September 15” (if no collective-bargaining 

agreement is in place) or at the expiration of the collective-

bargaining agreement.  Wis. Admin. Code §§ ERC 70.03(7), 

80.03(7).  “If no timely petition is filed, the result is the same 

as if only the existing representative filed a timely petition 

and the election resulted in decertification of the existing 

representative.”  Wis. Admin. Code §§ ERC 70.01, 80.01.  This 

is entirely lawful; after all, treating similar situations 
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similarly is a bedrock requirement of agency rulemaking.  See, 

e.g., Babbitt, 92 F.3d at 1258 (an agency must “treat similar 

cases in a similar manner unless it can provide a legitimate 

reason for failing to do so”). 

WERC’s decertification rules enhance employees’ 

freedom of choice, which is one of the core goals of Act 10.  

Unions’ Court of Appeals Brief and Appendix, P-R App. 002.  

If a union is decertified under Act 10’s election provisions, Act 

10 prohibits the employees in the unit from being included “in 

a substantially similar bargaining unit for 12 months from 

the date of decertification.”  Wis. Stat. §§ 111.83(3)(b), 

111.70(4)(d)(3)(b).  Because this period of prohibition runs 

“from the date of decertification,” id., if the incumbent union 

is to be decertified, the sooner the decertification occurs, the 

sooner the employees will have the option of choosing to elect 

a bargaining representative again.  WERC’s rules—providing 

for immediate decertification of an incumbent union that fails 

to file a timely petition of interest—proactively protect 

workers’ freedom of choice by avoiding the unnecessary 

extension of the time in which the workers are prohibited 

from choosing to be represented. 
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CONCLUSION 

The decision of the court of appeals should be reversed. 
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