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QUESTION PRESENTED 

Can a criminal defendant forfeit the right to court-appointed counsel by 

engaging in serious misconduct that frustrates the administration of justice? 
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INTRODUCTION 

The Wisconsin trial court held that Petitioner forfeited his right to court-

appointed counsel after he forced three public defenders to withdraw by engaging in 

serious misconduct, including abusing one attorney to such an extent that the 

attorney feared for his own safety.  The trial court concluded that Petitioner’s “game” 

of repeatedly abusing court-appointed attorney after court-appointed attorney, 

leading each one to withdraw and thereby delaying Petitioner’s simple misdemeanor 

trial, constituted forfeiture and thus justified proceeding with the trial without 

appointing yet another attorney for Petitioner to abuse.  Petitioner asks this Court to 

review the Wisconsin Supreme Court’s affirmance of the trial court’s decision, 

claiming that Wisconsin’s forfeiture doctrine conflicts with other jurisdictions’ 

approaches to this issue.  But Petitioner has not identified any meaningful division 

of authority.  Courts around the country agree with the Wisconsin Supreme Court 

that a defendant forfeits the right to counsel by engaging in serious misconduct, and 

Petitioner’s repeated, abusive actions constitute forfeiture under any reasonable 

application of that well-accepted inquiry.  The Petition should thus be denied.    

STATEMENT 

1. In October 2013, Wisconsin’s Door County Sanitarian’s Office obtained an 

“inspection warrant” to perform a scheduled inspection of Petitioner Jack Suriano’s 

“[septic] system for compliance with state regulations.”  R.76:115, 119, 122; R.76:18.  

Two sheriff’s deputies served the warrant and inspectors entered Petitioner’s land to 

examine his septic system.  R.76:124, 127–28, 131, 207.  While the inspection was 
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underway, Petitioner “very briskly walk[ed] . . . towards” the deputies and inspectors, 

wearing a “full length trench coat” and with “his hands in his pockets.”  R.76:132, 

206.  One of the deputies repeatedly ordered Petitioner to take his hands out of his 

pockets, but Petitioner refused and kept approaching.  R.76:134–36.  Once Petitioner 

got “right next” to the deputy, “he [brought] his left hand out of his pocket with a 

camera” and “point[ed]” it “right in [the deputy’s] face.”  R.76:212.  The deputy then 

“grabbed a hold of [Petitioner’s] [other] arm”—still “buried in the pocket”—and said, 

“I need to see your hand.”  R.76:214–16.  Petitioner resisted to such a degree that the 

deputy thought he had “a gun or a knife in his pocket” that he was trying to conceal 

or wield.  R.76:218.  The deputy then took Petitioner “to the ground,” “pat[ted] him 

down,” and “arrest[ed] him.”  R.76:220, 222–23. 

2. The State charged Petitioner with misdemeanor obstructing an officer.  R.2:1 

(citing Wis. Stat. §§ 939.51(3)(a), 946.41(1)).  Due to Petitioner’s indigence, he 

qualified for appointed counsel from the State Public Defender’s Office.  App.A-4.  

That office first appointed Attorney Grant Erickson to represent Petitioner.  

App.A-4.1  Erickson filed several motions on Petitioner’s behalf, R.6; R.9; R.14, but 

“[l]ess than one month” after his appointment moved to withdraw, citing the 

“differing opinions and objectives” between Petitioner and himself “for the handling 

and resolution” of the case, App.A-4. 

                                            
1 Prior to Erickson’s appointment, another attorney from the State Public Defender’s 

Office represented Petitioner in some preliminary matters without an “official appointment” 
from the State Public Defender.  App.A-13 (text of note 6).  This attorney’s presence does not 
influence the analysis of this case.  See App.A-13 (text of note 6). 
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At a hearing on that motion, Petitioner asked to “put [Erickson] on the stand” 

to “have some testimony” on the motion, which the court allowed.  R.70:3.  Erickson 

then testified that his own objective with the case was “to explore every avenue for 

resolving [ ] or contesting the matter . . . and [ ] at the same time to try and reach a 

resolution . . . agreeable to all parties to resolve the matter short of trial.”  R.70:5.  In 

contrast, Petitioner’s objective—beyond simply “looking to prove [his] innocence”—

was “to explore every legal or even nonlegal aspect of this case for reasons of making 

it” “difficult or frustrating for the court system to proceed.”  R.70:5–6.  For example, 

Erickson believed that Petitioner wanted to “explore the contractual relationship . . . 

of all the parties to each other” (including “with the presiding judge in this matter 

and related to previous actions”) and to “depose all the parties for that purpose.”  

R.70:5.  In a word, Petitioner’s “objective” was “[t]o be an ass.”  R.70:6.  The court then 

asked Petitioner if he “oppose[d] Mr. Erickson’s motion,” to which Petitioner replied, 

“[a]nybody would probably be better.”  R.70:7.  The court “t[ook] that as [ ] not 

opposing [the] motion” and then granted it.  R.70:7. 

At the hearing’s conclusion, the court introduced Petitioner to Attorney Linda 

Shaefer, another lawyer from the State Public Defender’s Office.  App.A-5; R.70:8.  

The court warned Petitioner that the upcoming trial date, March 4, 2014, would 

“remain on the calendar.”  R.70:9.  Petitioner then attempted to litigate a pending 

motion to suppress, but the court refused to consider the motion until it “hear[d] from 

[Attorney] Shaefer.”  R.70:10–11. 
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Soon after her appointment, Shaefer also moved to withdraw, R.71:2, “averring 

that ‘a significant conflict ha[d] developed’ so she could ‘no longer effectively represent 

[Petitioner],’” App.A-5 (brackets in original).  The court asked Petitioner if he “ha[d] 

any comment on [Shaefer’s] request.”  R.71:2.  He replied, “[n]o,” so the court granted 

the motion.  R.71:2–3.  “[C]learly bothered” by this second withdrawal, the court 

“warn[ed]” Petitioner, App.A-5, that he should “call the public defender’s office” 

because he “will now be on [his] third attorney appointed with [that office],” and the 

court thought that the office had “a three strike rule,” R.71:6.  That is, “when 

individuals go through three attorneys, [the office] d[oesn’t] appoint an attorney any 

longer so maybe [Petitioner] need[s] to call [the office] and talk [ ] about that.”  R.71:6; 

App.A-5.  There is no indication in the record that Petitioner followed this instruction. 

The court then attempted to discuss the upcoming trial date with Petitioner, 

who responded by again raising the issue of his pending motion to dismiss.  R.71:7–

10.  After a fruitless back-and-forth, the court stated, “I told you I’m not—now I’ve 

told you three times.  I’m not scheduling a hearing on your motion to dismiss until 

you get a new attorney involved and that attorney indicates that he or she is going to 

prosecute that motion on your behalf.”  R.71:10.  The court then took the trial date 

off the calendar.  R.71:10. 

The third (and final) attorney that the State Public Defender’s Office appointed 

to represent Petitioner was Attorney Raj Kumar Singh.  App.A-5.  Singh and 

Petitioner engaged in “quite a bit of talk” about his case over the course of a “few 

weeks,” R.72:4–5, and then met in person for the first time at a status conference 
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before the court, R.72:4–5, 8.  At this hearing, Singh explained to the court that he 

had “very strong reason to doubt that [Petitioner] . . . has even just a rudimentary 

level of satisfaction with [his] performance so far as his lawyer,” based on their 

previous correspondence.  R.72:4–5.  Singh “wonder[ed]” whether Petitioner “even 

want[s] what you would call an attorney in [this] case” or “whether or not he really 

wants to represent himself.”  R.72:5.  He also lamented that Petitioner “instructed 

[him] that [he is] not to withdraw motions or make motions unless [he] get[s] 

[Petitioner’s] preapproval”—in effect, Petitioner “want[ed] [Singh] to be his clerk 

typist.” R.72:19; accord R.72:13–16 (detailing other requests that infringed on an 

attorney’s tactical decision-making authority).  Singh asked the court “to query 

[Petitioner] directly about whether or not he wants [Singh] to continue as his lawyer.”  

R.72:5; accord App.A-5–6 (further detailing the “discord”). 

Before obliging this request, the court warned Petitioner again that it 

“believe[s]” Petitioner is “getting close to [the State Public Defender’s Office’s] three 

and out rule,” and that, since Singh is “his third public defender,” the office “won’t 

appoint anybody for [Petitioner] anymore.”  R.72:6–7.  Singh, in turn, stated that he 

had “grave doubts . . . the [office] will make any attempt to find a fourth attorney” for 

Petitioner.  R.72:7.  The court then directly asked Petitioner, “[D]o you want Mr. 

Singh to represent you?”  R.72:8.  Petitioner filibustered, finally prompting the court 

to state, “I’m done going around in circles here . . . .  We’re moving forward with this 

case.  It’s now going on seven months old.  It needs to be scheduled and resolved one 

way or another.”  R.72:18.  The court then set the trial for June 4, 2014—a three 
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month delay from the original trial date, R.88:8; see R.70:9—with Singh still as 

Petitioner’s attorney, R.72:20–21. 

Before that trial date arrived, Singh filed a motion to withdraw based upon 

Petitioner’s abusive conduct.  R.73:2.  Petitioner had sent a message to the State 

Public Defender’s Office explaining that Singh’s “representation amounted to 

smearing me to the judge.  Further, he lied to me about how he was going to proceed 

. . . .  His now stated plan is to feed me up at trial without putting up a defense . . . .  

I have not received legitimate representation.  I need a real attorney.”  R.73:3–4.  To 

Singh directly, Petitioner had sent the following message: “I have received your most 

recent idiotic letter . . . and I have to call you out on this.”  R.73:4.  “You are a shill 

for the prosecution [ ], and a liar [ ], plain and simple.  No wonder the only work you 

can get is PD.  How many defendants have you escorted to conviction rather than 

defending them?”  R.73:5.  Singh further testified that “[Petitioner] will not cooperate 

with [him] at all.  He wants to micromanage what [he] do[es].  He wants to basically 

have [him] be . . . the fingers on his hand.”  R.73:5–6.  “The relationship has been 

adversarial since prior to [their] first and only face-to-face conference . . . .”  R.72:6.  

In summary, “[Petitioner] has completely, absolutely, and totally rejected [Singh’s] 

representation.  To go forward without [Singh] bringing this to the Court’s attention 

would be tantamount to [his] committing a fraud upon the Court.”  R.73:7. 

Singh further testified that Petitioner made him fear for his own safety.  As 

Singh explained, “the hostility and anger that [Petitioner] has shown to me is such 

that I will not meet with him at any location that does not have screening with a 
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metal detect[o]r.”  R.73:12.  Singh then remarked that Petitioner “d[idn’t] dispute” 

what Singh claimed that Petitioner had “said to [him].”  R.73:15.  To this Petitioner 

replied, “I’ll say it again, it’s all true.”  R.73:15. 

The court granted the motion to withdraw, explaining that “[i]t’s clear [ ] based 

on statements by Mr. Singh and [Petitioner] today that their relationship is 

irretrievably broken.  They cannot work with each other . . . .”  R.73:22. 

After Singh’s withdrawal, the State asked the court to “find the defendant has 

forfeited his right to public representation.”  R.73:22.  The court heard from Petitioner 

on the matter and inquired into his level of education, R.73:23–27, and then held that 

Petitioner “forfeited” his “right to have legal representation,” R.73:27.  Specifically, 

the court held that Petitioner no longer had the right to an attorney provided by the 

State; however, he could still “go out and hire an attorney” or “contact the state public 

defender’s office and see if [it] will appoint another attorney for [him]” in its 

discretion.  R.73:27.  But no matter Petitioner’s representation status, the trial would 

be held on June 4, 2014.  R.73:28.  In support of its forfeiture holding, the court 

explained: “I’m fin[d]ing your actions have made it clear that you will not cooperate 

with any attorney.”  R.73:27.  The court recounted Petitioner’s experiences with his 

three attorneys—Erickson, Schaefer, and Singh—and concluded that the facts 

“clearly” showed that “there is a problem with [Petitioner’s] relationship with any 

attorney.”  R.73:28.  It finally noted that Petitioner’s actions had been a “game . . . 

[and] I’m done playing it.”  R.73:29. 
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3. The trial took place on June 4, 2014, with Petitioner appearing pro se.  After 

the trial—which lasted only one day, and contained only three witnesses—the jury 

convicted Petitioner on the sole count.  R.76:2, 343; R.84:1.  The court sentenced him 

to a $100 fine and 10 days in jail, but if the fine was paid promptly, the jail sentence 

would be permanently stayed.  R.84:1; App.A-8.  In addition, Petitioner’s “sentence 

has been stayed pending appeal.”  App.A-8. 

4. Petitioner appealed his conviction (represented by appointed appellate 

counsel), arguing that the trial court erred in holding that he forfeited his right to 

court-appointed trial counsel.  App.A-8.  The Wisconsin Court of Appeals affirmed the 

conviction, reasoning that a defendant may forfeit the right to court-appointed 

counsel when the defendant engages in voluntary misconduct that “frustrate[s] the 

orderly and efficient progression of the case.”  App.B-3. 

The Wisconsin Supreme Court affirmed the forfeiture-of-counsel holding.  The 

court explained that “[a] defendant who acts in a voluntary and deliberate way that 

frustrates the orderly and efficient progression of the case forfeits his right to 

counsel.”  App.A-8 (citation omitted).  “[T]he Sixth Amendment does not bestow . . . 

absolute rights and a defendant can forfeit Sixth Amendment rights through his or 

her own disruptive and defiant behavior.”  App.A-8 (quotation omitted, citing Illinois 

v. Allen, 397 U.S. 337, 342–43 (1970)).  Forfeiture is only appropriate in response to 

the defendant’s extreme behavior, such as “physical or verbal abuse directed at 

counsel.”  App.A-9 (listing as other examples “defendant’s manipulative and 

disruptive behavior”; “withdrawal of multiple attorneys based on a defendant’s 
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consistent refusal to cooperate with any of them and constant complaints about 

[their] performance”; and “a defendant who[ ] [is] defiant and whose choices 

repeatedly result in delay, interfering with the process of justice”).  Further, a court 

is not required to give a warning to the defendant before forfeiture may occur, 

although such a warning is “recommend[ed] [ ] whenever the circumstances allow.”  

App.A-9–11.  The court then held that Petitioner forfeited his right to court-appointed 

counsel by “repeatedly refus[ing] to cooperate with his attorneys, engag[ing] in 

recurrent dilatory tactics to manipulate and cause delay, [ ] verbally abus[ing] 

counsel, [and] causing one of his lawyers to view [him] as a physical threat.”  

App.A-12.  While a defendant’s “specific intent” to delay is not required in the 

analysis, the court noted that the facts here “implicitly” supported a finding that 

Petitioner had such an intent.  App.A-14 (text of note 8). 

Two justices dissented and would have adopted a prophylactic rule that, before 

forfeiture applies, courts must (among other requirements) warn a defendant “that if 

[he] persists in [specified conduct], the court will find that the right to counsel has 

been forfeited.”  App.A-12 (second brackets in original).   

REASONS FOR DENYING THE PETITION 

I. Courts Around The Country Agree With The Wisconsin Supreme 
Court That A Defendant May Forfeit The Right To Court-Appointed 
Counsel By Engaging In Serious Misconduct 

A. Constitutional rights are sometimes subject to forfeiture: loss of the right 

due to the defendant’s misconduct, without regard to whether the defendant received 

a warning prior or knowingly and voluntarily relinquished the right.  See, e.g., Taylor 
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v. United States, 414 U.S. 17 (1973) (per curiam); Gilchrist v. O’Keefe, 260 F.3d 87, 

95–97 (2d Cir. 2001) (Sotomayor, J.) (“Taylor” “stand[s] for the proposition that . . . a 

defendant may be found to have forfeited certain trial-related constitutional 

rights[.]”); accord Giles v. California, 554 U.S. 353, 359, 374 (2008).  Waiver is 

different from forfeiture.  Whereas forfeiture is a loss irrespective of the defendant’s 

knowledge or a court warning, “waiver is the ‘intentional relinquishment or 

abandonment of a known right.’”  United States v. Olano, 507 U.S. 725, 733 (1993) 

(quoting Johnson v. Zerbst, 304 U.S. 458, 464 (1938)).   

This Court’s decision in Taylor demonstrates how criminal defendants can 

forfeit certain constitutional rights through misconduct.  In Taylor, a defendant “had 

absented himself voluntarily from [trial] proceedings” after the trial began.  414 U.S. 

at 18.  The trial continued in his absence, resulting in a conviction.  Id.  This Court 

affirmed the conviction, holding that a defendant may forfeit the constitutional right 

to be present at trial even where the trial court never “expressly warned” the 

defendant that “he had a right to be present [or] that the trial would continue in his 

absence.”  Id. at 19–20.  The Constitution permits such forfeiture even without a 

warning, this Court explained, because “there can be no doubt whatever that the 

governmental prerogative to proceed with a trial may not be defeated by conduct of 

the accused that prevents the trial from going forward.”  Id. at 20 (citation omitted).  

This Court reached a similar result in Allen, 397 U.S. 337—although in that case, the 

trial court had warned the defendant—holding that because “dignity, order, and 

decorum . . . of all [ ] proceedings” “is essential to the proper administration of 
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criminal justice,” a defendant can forfeit the right to be present at trial by serious 

misconduct.  Id. at 343. 

B. While this Court has never discussed whether and when a defendant forfeits 

the Sixth Amendment right to court-appointed counsel, see Gideon v. Wainwright, 

372 U.S. 335, 339–40 (1963), through misconduct, federal courts of appeals and state 

supreme courts have regularly held that a defendant’s serious misconduct can 

constitute such a forfeiture, see, e.g., Gilchrist, 260 F.3d at 95–97; United States v. 

Thompson, 335 F.3d 782, 785 (8th Cir. 2003); United States v. Goldberg, 67 F.3d 1092, 

1100 (3d Cir. 1995); United States v. McLeod, 53 F.3d 322, 326 (11th Cir. 1995); 

Arizona v. Hampton, 92 P.3d 871, 873–74 (Ariz. 2004); Bultron v. Delaware, 897 A.2d 

758, 765–66 (Del. 2006); Massachusetts v. Means, 907 N.E.2d 646, 658 (Mass. 2009); 

Maine v. Nisbet, 134 A.3d 840, 854–56 (Me. 2016); Minnesota v. Jones, 772 N.W.2d 

496, 505 (Minn. 2009); Pennsylvania v. Lucarelli, 971 A.2d 1173, 1179–80 (Pa. 2009); 

Tennessee v. Carruthers, 35 S.W.3d 516, 548–49 (Tenn. 2000); Utah v. Pedockie, 137 

P.3d 716, 722 (Utah 2006).  Indeed, of the jurisdictions that have considered the issue, 

only the Fourth Circuit has “never endorsed” forfeiture of court-appointed counsel by 

misconduct.  See United States v. Ductan, 800 F.3d 642, 649–51 (4th Cir. 2015).  But 

even in that one outlier case, the Fourth Circuit did not squarely reject the forfeiture 

doctrine in this area of law, and instead discussed why the defendant did not engage 
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in serious misconduct, such that forfeiture would not have been appropriate under 

other courts’ standards.  Id. at 651–52.2   

A finding of forfeiture of the right to court-appointed counsel generally involves 

serious misconduct that frustrates the orderly administration of justice, such as 

repeatedly abusing counsel to delay the trial or otherwise manipulating the right to 

counsel to undermine judicial processes.  For example, in McLeod, the Eleventh 

Circuit held that a defendant had forfeited the right to counsel because he “was 

verbally abusive and threatened to harm [his counsel]”; “threatened, on at least four 

occasions, to sue [his counsel]”; and “attempted to persuade [his counsel] to engage in 

unethical conduct in connection with the case.”  53 F.3d at 325.  In Nisbet, the Maine 

Supreme Court considered “the factors [ ] central to the forfeiture analysis” as the 

defendant’s “ongoing unwillingness to cooperate with counsel,” the court’s 

“considerable efforts to fulfill his right to counsel through [ ] successive 

appointment[s],” the defendant’s “focus on groundless issues,” his “causing 

substantial and unacceptable delays of trial,” and his “evident motivation to continue 

                                            
2 Some courts have held that the right to court-appointed counsel may be lost not only 

through forfeiture, as discussed above, or traditional knowing and voluntary waiver, under 
the demanding standards of Faretta v. California, 422 U.S. 806 (1975), but also through 
“waiver by conduct,” which is a hybrid of waiver and forfeiture.  See Goldberg, 67 F.3d at 
1100; Nisbet, 134 A.3d at 851–53.  Under this hybrid doctrine, a defendant may lose the right 
to court-appointed counsel when he has engaged in “less severe” misconduct, is “warned” by 
the court that “the consequence[ ] of his conduct” is proceeding pro se and is told “the risks of 
proceeding pro se,” but nevertheless persists in “voluntarily engaging in misconduct.”  
Goldberg, 67 F.3d at 1100–01.  Wisconsin recognizes loss of counsel only through waiver or 
forfeiture, not the waiver-by-conduct hybrid.  App.A-10.  The present case thus does not 
present the question of this hybrid doctrine’s constitutional legitimacy or propriety. 



 

- 13 - 

to engage in conduct that would delay the trial indefinitely.”  134 A.3d at 856.  And 

in Bultron, the Delaware Supreme Court applied the doctrine to a defendant who had 

the “purpose of forcing counsel to withdraw so that the trial [could not] proceed,” 

engaged in “continuing profanity and insulting conduct directed toward his counsel,” 

and engaged in behavior “only just” “short of violence or threats.”  897 A.2d at 765–

66; see also Carruthers, 35 S.W.3d at 550 (“repeatedly and unreasonably demanded 

[ ] appointed counsel withdraw,” made “outrageous allegations and threats,” and 

“sabotaged his relationship with each successive attorney with the obvious goal of 

delaying and disrupting the orderly trial”); United States v. Leggett, 162 F.3d 237, 

250 (3d Cir. 1998) (“unprovoked physical battery” of counsel). 

Consistent with the above-described caselaw and its own precedent, see 

Wisconsin v. Cummings, 546 N.W.2d 406 (Wis. 1996), the Wisconsin Supreme Court 

explained in this case that a trial court can find “forfeiture” of the right to counsel if 

it “becomes convinced that the orderly and efficient progression of the case is being 

frustrated” by the “defendant’s voluntary and deliberate actions.”  App.A-9 (citations 

omitted).  Only serious misbehavior meets this high threshold such as “a defendant’s 

manipulative and disruptive behavior,” “withdrawal of multiple attorneys based on a 

defendant’s consistent refusal to cooperate with any of them and constant complaints 

about the attorneys’ performance,” “a defendant whose attitude is defiant and whose 

choices repeatedly result in delay, interfering with the process of justice,” and 

“physical or verbal abuse directed at counsel or the court.”  App.A-9.   
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C. Petitioner does not ask this Court to grant review to resolve any purported 

division of authority between the vast majority of courts, including the Wisconsin 

Supreme Court, which recognize the forfeiture-of-counsel doctrine, and the Fourth 

Circuit, which has “never endorsed” this doctrine but has not explicitly rejected it.  

See supra p. 11.  To the contrary, Petitioner admits that this Court’s precedent 

“suggests that a forfeiture-of-counsel doctrine may be constitutional” and that, “given 

the proliferation of forfeiture-of-counsel doctrines across the country, [a] reasonable 

view is that this Court’s silence does not equal disapproval.”  Pet. 22, 24.  Petitioner’s 

objection is that Wisconsin’s approach to forfeiture of court-appointed counsel is, in 

his view, unduly lax.  Petitioner’s quibbles with Wisconsin’s approach do not present 

any meaningful division of lower-court authority warranting this Court’s review. 

First, Petitioner argues that the Wisconsin Supreme Court has improperly 

extended its forfeiture doctrine beyond “assaulting counsel or making credible threats 

of harm against counsel,” or “repeated failures” “to hire counsel” despite defendant’s 

“financial ability” to do so.  Pet. 17–21.  Petitioner also claims that the Wisconsin 

Supreme Court would permit a finding of forfeiture for merely “rude” actions.  

Pet. 21–22.  But the Wisconsin Supreme Court properly has explained that forfeiture 

is appropriate only when a defendant’s “voluntary and deliberate” misconduct rises 

to such a level that “the orderly and efficient progression of the case” is “frustrated.”  

App.A-9.  This is the same exact standard that courts around the country have 

applied, on a case-by-case basis.  Those courts, like the Wisconsin Supreme Court, 

have not artificially limited serious misconduct amounting to forfeiture to violence or 
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failures to hire counsel.  See e.g., Nisbet, 134 A.3d at 853 (“[f]orfeiture occurs when 

the defendant engages in ‘serious misconduct’ that abuses the right to counsel”); 

Carruthers, 35 S.W.3d at 549 (“[a] criminal defendant may . . . forfeit the right to 

counsel by utilizing that right to manipulate, delay, or disrupt trial proceedings”); 

Bultron, 897 A.2d at 765–66 (defendant “forc[ed] counsel to withdraw so that the trial 

[could not] proceed” and engaged in “continuing profanity and insulting conduct 

toward his counsel”).  And while many cases finding forfeiture did involve physical 

violence against counsel—either threatened or actual—that could also be said of the 

present case, where Petitioner’s third court-appointed attorney “felt so threatened by 

[Petitioner] that he would not meet with him unless he could be sure [Petitioner] did 

not have a weapon.”  App.A-11.3  

Second, Petitioner faults the Wisconsin Supreme Court for “expressly 

reject[ing] a warning[ ] requirement” before forfeiture applies.  Pet. 25.  But 

Petitioner does not cite any jurisdiction that has conditioned the application of the 

forfeiture doctrine on the trial court warning the defendant before finding forfeiture.  

See Gilchrist, 260 F.3d at 97 (loss of right may occur “even absent a warning”); 

                                            
3 In arguing that Wisconsin’s forfeiture standard is impermissibly lax, Petitioner cites 

three irrelevant cases.  See Pet. 19 (citing United States v. Garey, 540 F.3d 1253, 1265–66 
(11th Cir. 2008); United States v. Sutcliffe, 505 F.3d 944, 955–56 (9th Cir. 2007); and United 
States v. Green, 388 F.3d 918 (6th Cir. 2004)).  In none of these cases did the courts discuss, 
let alone rely upon, the forfeiture doctrine.  Petitioner also cites a fourth case, Fischetti v. 
Johnson, 384 F.3d 140, 146 (3d Cir. 2004), Pet. 19, and claims that it held that “forfeiture due 
to dilatory conduct [is] not justified where [the] trial court failed to warn the defendant,” Pet. 
19 (first emphasis added).  But Petitioner is describing the separate waiver-by-conduct 
doctrine, a hybrid doctrine not at issue here.  See 384 F.3d at 146; infra p. 12 n.2. 
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Goldberg, 67 F.3d at 1100 (forfeiture can occur “regardless of the defendant’s 

knowledge”); Means, 907 N.E.2d at 659; App.A-9–11.  And while Petitioner cites this 

Court’s decision in Allen, Pet. 25, there this Court “did not indicate whether [a trial 

court] warning was a requirement in every situation” where forfeiture applies.  

Gilchrist, 260 F.3d at 96.  And in Taylor, this Court held that a defendant who refused 

to attend a portion of his trial forfeited his right to be present even though the trial 

court never “expressly warned” him that “he had [that] right . . . but also that the 

trial would continue in his absence,” 414 U.S. at 19.  Notably, while warnings are not 

a constitutional requirement, the Wisconsin Supreme Court did state that trial courts 

faced with disruptive defendants should issue “warnings” before resorting to 

forfeiture “whenever the circumstances allow.”  App.A-11; App.A-14 (text of note 9).  

And in Petitioner’s case, the trial court did warn him repeatedly before applying the 

forfeiture doctrine.  Supra pp. 4–5; see infra pp. 17–19. 

Third, Petitioner claims that Wisconsin should have required trial courts to 

always hold a special hearing “prior to a forfeiture finding.”  Pet. 22.  But the vast 

majority of jurisdictions do not mandate forfeiture-specific hearings.  See, e.g., 

McLeod, 53 F.3d at 323–24, 326; Bultron, 897 A.2d at 761–62, 766; Leggett, 162 F.3d 

at 250; Jones, 772 N.W.2d at 500–02, 506; Goldberg, 67 F.3d at 1095–96, 1102.  

Rather, when the defendant already had the opportunity to testify to his alleged 

misconduct, as occurred in the present case, supra pp. 3, 5, 7, no special forfeiture 

hearing is needed.  After all, an unyielding requirement to hold another hearing 

under such circumstances could only frustrate the progression of defendant’s case 
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even more, permitting the defendant another opportunity for serious misconduct and 

delay.  That is why the Massachusetts Supreme Judicial Court appears to be the only 

state supreme court or federal court of appeals to require rigidly “a hearing . . . as to 

the totality of the circumstances that may bear on the question [of] whether the 

sanction of forfeiture is both warranted and appropriate.”  Means, 907 N.E.2d at 662.   

Finally, Petitioner faults the Wisconsin Supreme Court for rejecting a 

“requirement” that a defendant subjectively intend to delay or disrupt court 

proceedings, Pet. 26, even as the Wisconsin Supreme Court in this case found that 

there was evidence that Petitioner did have a subjective intent to delay his trial in 

this case, supra p. 7.  Plaintiff does not cite any jurisdiction that has adopted this 

subjective-intent rule for forfeiture of court-appointed counsel cases.   See, e.g., 

Goldberg, 67 F.3d at 1100 (forfeiture is “the loss of a right regardless of the 

defendant’s . . . inten[t] to relinquish the right”).  The Wisconsin Supreme Court 

properly phrased the inquiry as whether the defendant is engaging in “voluntary and 

deliberate action[ ],” App.A-9—for example, voluntarily engaging in “physical 

battery” of counsel, Leggett, 162 F.3d at 250—not whether the defendant subjectively 

intends to achieve an improper purpose. 

II. This Case Is A Poor Vehicle For Defining The Contours Of The 
Forfeiture-Of-Court-Appointed-Counsel Doctrine Because Petitioner 
Forfeited His Rights Under Any Reasonable Standard 

Given that Petitioner’s extreme misconduct would satisfy any reasonable 

articulation or application of the forfeiture-of-counsel standard, this case is a poor 
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vehicle for exploring the contours of that doctrine.  See Stephen M. Shapiro, et al., 

Supreme Court Practice § 4.4(f) (10th ed. 2013). 

Petitioner forced the withdrawal of three attorneys appointed by the State 

Public Defender’s Office through serious misconduct, including making one attorney 

fear for his own safety, all as part of a purposeful scheme to delay his trial.  Supra 

pp. 3–7; compare Means, 907 N.E.2d at 659 (“more than one appointed counsel”).  

With his first attorney, Petitioner insisted on “explor[ing] every legal or even nonlegal 

aspect of this case for reasons of making it” “difficult or frustrating for the court 

system to proceed.”  R.70:5–6; supra p. 3.  With his second attorney, Petitioner 

“developed” a “significant conflict” that prevented the attorney from “effectively 

represent[ing]” him.  App.A-5; supra p. 4.  And with his third attorney, Petitioner 

barraged him with numerous verbal assaults, R.73:3–4 (“His now stated plan is to 

feed me up at trial . . . .”); R. 73:5 (“You are a shill for the prosecution . . . .”), and 

placed him in fear for his safety, R.73:12 (“[T]he hostility and anger that this man 

has shown to me is such that I will not meet with him at any location that does not 

have screening with a metal detect[o]r.”); supra pp. 6–7; compare McLeod, 53 F.3d at 

325 (“verbally abusive,” “threatened to harm” counsel).  Petitioner’s misconduct 

delayed his simple misdemeanor trial by three months, a delay which he intended to 

accomplish through his “game” of abusing each attorney until that attorney 

withdrew.  R.73:29; supra pp. 5–6, 9; compare Jones, 772 N.W.2d at 506 (“extremely 

dilatory [conduct]”).   
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The trial court repeatedly warned Petitioner before holding that he forfeited 

his right to court-appointed counsel and permitted Petitioner to testify to explain his 

serious misconduct.  After his first attorney withdrew, the court informed Petitioner 

that the upcoming trial date would “remain on the calendar.”  R.70:9.  After his second 

attorney withdrew, the court warned Petitioner about the court’s understanding of 

the State Public Defender’s Office’s “three strike rule”: “when individuals go through 

three attorneys,” the trial court believed that the office would not “appoint an 

attorney any longer.”  R.71:6.  And, well before his third attorney had moved to 

withdraw, the court again warned Petitioner that it “believe[s]” that he is “getting 

close to [the State Public Defender’s Office’s] three and out rule,” R.72:6–7—which 

the third attorney effectively corroborated, supra p. 5.  Petitioner testified, or had the 

opportunity to testify, at all of his attorneys’ withdrawal hearings.  Supra pp. 3–4, 7.  

At these hearings, Petitioner did not dispute that he engaged in the serious 

misconduct that each attorney alleged.  Supra pp. 3–4, 7.  

In sum, Petitioner’s misconduct would satisfy the forfeiture standard under 

any jurisdiction’s articulation.  See, e.g., McLeod, 53 F.3d at 325 (“a defendant who is 

abusive toward his attorney may forfeit his right to counsel”); Nisbet, 134 A.3d at 853 

(forfeiture may occur “when the defendant manipulates the right [to counsel] in a way 

that substantially interferes with the orderly and proper development of a case 

toward or at trial”).  Further, Petitioner received many of the protections he claims 

are constitutionally required, including warnings and the opportunity to testify 

before the court.  Compare Pet. 19–20, with supra pp. 3–7.   
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CONCLUSION 

The Petition should be denied. 
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