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INTRODUCTION AND SUMMARY OF ARGUMENT 

Wisconsin has a generous, voter-friendly election regime. This includes “easy” 

registration, Frank v. Walker, 768 F.3d 744, 748 (7th Cir. 2014) (Frank I), often over 

a month of no-questions-asked mail-in absentee voting, two weeks of equally 

permissive in-person absentee voting, a 28-day residency rule, and a system that 

provides free photo IDs to all applicants after just one trip to any DMV location. These 

features are more voter-protective than those adopted by many other States. 

Nevertheless, Plaintiffs ask this Court to micromanage Wisconsin’s elections by 

striking down fifteen duly enacted laws. Plaintiffs’ arguments are contrary to 

controlling caselaw and must be rejected. 

Plaintiffs first argue that several of Wisconsin’s election laws violate the 

Anderson-Burdick framework. But they fail even to address—much less try to meet—

the standard for obtaining facial relief under Anderson-Burdick, which was a focus of 

Defendants’ opening brief. This is reason enough to reject all of their facial challenges. 

In any event, Plaintiffs’ claims fail to establish that Wisconsin’s election rules impose 

burdens on the right to vote or that the laws lack sufficient justifications.  

Plaintiffs next claim that the photo ID law and certain timing and location 

rules relating to Wisconsin’s voter-friendly in-person absentee voting regime violate 

Section 2 of the Voting Rights Act. In making this argument, they bypass this Court’s 

reasoning in Frank I and instead rely upon inapposite out-of-circuit cases. Plaintiffs 

also urge this Court to overrule Frank I’s binding VRA analysis, but they cannot come 

close to satisfying the standard for departing from statutory stare decisis.  
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Finally, Plaintiffs claim that fifteen Wisconsin laws intentionally discriminate 

on the basis of race, age, and/or partisan affiliation. Plaintiffs ask for wholesale 

invalidation of each of these laws without attempting to meet the relevant legal 

standard. Instead, Plaintiffs play a game of mix-and-match. They argue that because 

some of the fifteen laws allegedly impose burdens on minority and young voters, 

because a few legislators made supposedly incriminating comments with regard to 

some of the laws (which comments did not mention race or age), and because the 

Legislature did not allow sufficient “public input” and “debate,” all of the laws must 

be invalidated. This unprecedented approach, like the rest of Plaintiffs’ case, plainly 

fails. 

STATEMENT OF THE CASE 

Defendants relay below the facts and litigation history necessary to 

understand the issues raised by Plaintiffs’ cross-appeal.  

I. Law Prohibiting Ballots With Straight-Ticket Option 

Wisconsin is one of forty States that generally do not permit straight-ticket 

voting, 2011 Wis. Act 23, § 6,1 a practice whereby “voters [can] choose a party’s entire 

                                            
1 Several laws at issue in this case were enacted as part of Act 23, including the photo 

ID requirement, the rule permitting two weeks for in-person absentee voting, the elimination 
of the “corroboration” method of establishing residence, the dorm-list rule, the modification 
of the durational residency rule, the elimination of straight-ticket voting, the unexpired-
student-ID rule, and the discontinuation of the practice of appointing statewide special 
registration deputies. See A.051. 
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slate of candidates with just a single ballot marking.” NCSL, Straight Ticket Voting 

States (Jan. 8, 2016).2 

II. Law Requiring Citizens To Prove Residence To Register To Vote 

Forty-nine States, including Wisconsin, require citizens to register before 

voting. See NCSL, Voter Registration (Sept. 27, 2016).3 Like only thirteen of the 

States (plus the District of Columbia) that require registration, Wisconsin offers the 

voter-friendly option of allowing citizens to register and cast a ballot on the same day. 

See Wis. Stat. § 6.55(2)(a)1; see NCSL, Same Day Voter Registration (Sept. 28, 2016).4 

Wisconsin requires would-be registrants to present documentary proof of residence, 

Wis. Stat. § 6.34(2); see 2013 Wis. Act 182, § 2h, and the list of documents that a 

citizen can use to establish residence is long and wide-ranging. See Wis. Stat. 

§ 6.34(3)(a). 

III. Laws Allowing For Voter Registering Through Special Registration 
Deputies 

A citizen may register to vote in Wisconsin not only by mailing in the necessary 

forms or presenting them in person but also by submitting them to a “special 

registration deputy” (SRD), appointed by a municipality “for the purpose of 

registering electors of the municipality prior to the close of registration.” Wis. Stat. 

§ 6.26(2)(a). “A [deputy] may be appointed by more than one” municipality “to serve 

more than one municipality.” Id. Two features of Wisconsin’s voter-friendly SRD 

                                            
2 Available at http://goo.gl/ZglpJ0. 
 
3 Available at https://goo.gl/zIUKgb. 
 
4 Available at https://goo.gl/X79zJU. 
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policy are relevant here. First, Wisconsin does not permit the Elections Commission 

to appoint SRDs empowered to register voters anywhere in the State. 2011 Wis. Act 

23, § 24. Second, state law does not allow SRDs to be appointed to serve in high 

schools. 2011 Wis. Act 240, § 1.  

IV. Laws Relating To The Return Of Absentee Ballots 

Wisconsin boasts a generous, no-questions-asked absentee-voting regime not 

available in 20 States. See Defs. Opening Br. 8. One of that system’s many liberal 

features is that it permits each Wisconsin voter up to three opportunities to cast one 

vote before election day. If, for example, a voter mails in a first or second absentee 

ballot, but later concludes that the voter marked the ballot in error or instead simply 

decides to change a vote, the voter may request and submit a new absentee ballot. 

Wis. Stat. § 6.80(2)(c). Otherwise, election officials may not return to a voter an 

absentee ballot unless it appears to be “spoiled or damaged,” Wis. Stat. § 6.86(5), or 

contains “an improperly completed certificate or . . . no certificate,” Wis. Stat. 

§ 6.87(9). Plaintiffs have sought a third exception that would require clerks to return 

ballots “to correct mistakes such as over-voting or improper marks.” A.129.  

V. Law Preempting Local Ordinances Requiring Landlords To 
Distribute Voter Forms  

Under Wisconsin law, “[n]o city, village, town, or county may enact an 

ordinance that requires a landlord to communicate to tenants any information that 

is not required to be communicated to tenants under federal or state law.” 2013 Wis. 

Act 76, § 2; Wis. Stat. § 66.0104(1)(d)1.a.  
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VI. Law Conferring Discretion On Local Officials To Set Zones For 
Election Observers 

Wisconsin is one of “[n]ine states [that] allow the public broad access to the 

election process, including observing polling place operations on Election Day.” 

NCSL, Policies for Election Observers (Oct. 12, 2016).5 Specifically, state law permits 

members of the public to be present at a polling place or municipal clerk’s office where 

ballots are being cast and counted “for the purpose of observ[ing the] election and the 

absentee ballot voting process.” Wis. Stat. § 7.41(1). Local election officials “may 

reasonably limit the number” of observers representing the same organization at the 

same location. Id. The officials generally designate the place and the size of the area 

in which observers may stand, subject to these guidelines: “The observation areas 

shall be not less than 3 feet from nor more than 8 feet from the table at which electors 

announce” themselves or register. Id. § 7.41(2). The local official is authorized to 

remove any observer who disrupts the polling place or violates state election law. Id. 

§ 7.41(3). 

VII. Litigation History Of Claims That The District Court Rejected And 
That Plaintiffs Purport To Renew In Their Cross-Appeal 

Photo ID law. Plaintiffs have claimed that the photo ID law unduly burdens 

the right to vote under Anderson-Burdick, violates the VRA, and intentionally 

discriminates based on race and age. The district court rejected all three claims below. 

First, addressing the Anderson-Burdick claim, the district court explained that any 

problems with the IDPP “do[ ] not mean that the voter ID law is unconstitutional in 

                                            
5 Available at https://goo.gl/7Mp1oZ. 
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all of its applications,” and that Plaintiffs’ claim was “effectively foreclose[d]” by 

“Crawford and Frank.” A.071. Second, as to the VRA, the district court again rejected 

Plaintiffs’ challenge as foreclosed by Frank I. A.002. Finally, the court rejected 

Plaintiffs’ theory that this law was motivated by animus against certain racial groups 

and young people. A.079–80, 089–90.  

Law prohibiting ballots with straight-ticket option. Plaintiffs have asserted 

that the Legislature’s removal of the straight-ticket option was motivated by racial 

and anti-youth animus (they have abandoned their VRA and Anderson-Burdick 

claims in this cross-appeal). The district court rejected these claims. A.089–90, 126.  

Law requiring citizens to prove residence to register to vote. Plaintiffs claimed 

below that this requirement violates Anderson-Burdick and was motivated by racial 

and age-based animus (they have abandoned their VRA claim). The district court 

rejected those theories, finding that the rule imposes “only slight burdens on voters” 

and pointing out that voters can meet the requirement “with a little planning.” A.106; 

see A.083, 089–90, 109.  

Laws allowing for voter registering through special registration deputies. 

Plaintiffs claimed below that the State’s eliminating statewide SRDs was motivated 

by racial and age-based animus, while eliminating high-school SRDs was motivated 

by age-based animus (they have abandoned their Anderson-Burdick and VRA claims 

in this cross-appeal). The district court rejected these claims, finding that the rules 

serve the valid interest of eliminating registration mistakes. A.083, 089–90.  
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Laws relating to the return of absentee ballots. Election officials may not 

return to a voter an absentee ballot (whose return the voter has not requested) unless 

it appears to be spoiled, damaged, or improperly certified. See supra p. 4. Plaintiffs 

have sought a third exception that would require clerks to return ballots “to correct 

mistakes such as over-voting or improper marks.” A.129. Below, the district court 

rejected all of Plaintiffs’ theories supporting this request. In their cross-appeal, 

Plaintiffs raise only a “partisan fencing” theory against this law, which entire theory 

the district court rejected as having no constitutional basis. See infra p. 7. 

Law preempting local ordinances requiring landlords to distribute voter forms. 

Plaintiffs claimed below that this provision was motivated by invidious 

discrimination against young voters (they have abandoned their Anderson-Burdick 

claim in this cross-appeal on this issue). The district court disagreed. A.089–90. 

Law conferring discretion on local officials to set zones for election observers. 

Plaintiffs claimed below that the observer-zone rule discriminates on the basis of race 

and age (they have abandoned their Anderson-Burdick and VRA claims in this cross-

appeal on this issue). The district court explained that the law adequately “balanced 

the right that observers have to be present at the polls with the rights that voters 

have to keep their personal information private and with the flexibility that poll 

workers need to conduct efficient and fair elections.” A.123–24. The court also rejected 

Plaintiffs’ intentional-discrimination claims. A.089–90. 

“Partisan fencing” claims as to all laws. Plaintiffs also raised what they call 

“partisan fencing” claims—alleging intentional discrimination against political 
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parties—against every law at issue in this case. See A.091. The district court rejected 

these claims as wholly without constitutional foundation. A.095.  

ARGUMENT 

I. The State’s Election Laws Are Valid Under The First And Fourteenth 
Amendments6  

A. Plaintiffs’ Default On The Issue Of Facial Validity Is Sufficient 
To Reject All Of Their Non-IDPP Anderson-Burdick Claims 

In their opening brief, Defs. Opening Br. 22–23, Defendants explained that 

binding caselaw provides that “the burden some voters” experience “[can]not prevent 

the state from applying the law generally.” Frank v. Walker, 819 F.3d 384, 386 (7th 

Cir. 2016) (Frank II). Accordingly, when a plaintiff brings a facial challenge to a 

voting law under the Anderson-Burdick framework, the court must “consider only the 

statute’s broad application to all [of a State’s] voters,” and a “facial challenge must 

fail where the statute has a plainly legitimate sweep.” Crawford v. Marion Cnty. 

Election Bd., 553 U.S. 181, 202–03 (2008) (opinion of Stevens, J.) (emphasis added) 

(citation omitted); accord Frank I, 768 F.3d at 746; Ohio Democratic Party v. Husted, 

834 F.3d 620, 627 (6th Cir. 2016).  

In their brief, Plaintiffs fail even to address this facial standard. The closest 

Plaintiffs come to mentioning this dispositive principle is inappositely asserting—

                                            
6 Plaintiffs raised a number of other Anderson-Burdick challenges before the district 

court, but they have abandoned them on appeal and thus those claims are not addressed 
here. In addition, in the section of their brief addressing the VRA, Plaintiffs include a cursory 
footnote urging this Court to facially enjoin the photo ID law under Anderson-Burdick, which 
would require overruling Frank I. Pls. Opening Br. 59 n.14. Plaintiffs do not develop this 
request further, content to rest it entirely on “[t]he facts set forth in their [VRA] section” of 
their brief. Id. The State addresses Plaintiffs’ objections to Frank I infra pp. 32–34.  
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when defending just one of the district court’s rulings—that the “Anderson-Burdick 

inquiry looks to the burden of those who are impacted by the law.” Pls. Opening Br. 

46; see also id. at 22. To be sure, under the first step of the Anderson-Burdick analysis, 

a court must “weigh the character and magnitude” of any “burden” the provision 

imposes. Timmons v. Twin Cities Area New Party, 520 U.S. 351, 358 (1997) (citation 

omitted). But whether a burden—once measured and compared with the State’s 

interests—calls for facial invalidation is a separate question. See Frank II, 819 F.3d 

at 387. Under that facial inquiry, a court must take a wider view, “consider[ing] only 

the statute’s broad application to all [of a state’s] voters.” Crawford, 553 U.S. at 202–

03 (opinion of Stevens, J.) (emphasis added).7 

As Defendants explained repeatedly, Defs. Opening Br. 28–29, 32, 34, 35, 

neither Plaintiffs nor the district court even attempted to argue that the facial-

invalidity standard has been satisfied here. And the same is true of the only law that 

the district court upheld under Anderson-Burdick that Plaintiffs have chosen to cross-

appeal: Plaintiffs contend that the documentary proof-of-residence rule merits facial 

invalidation simply because it allegedly burdens certain “students living with their 

parents, elderly voters living with a relative, and individuals with low incomes who 

are living with others.” Pls. Opening Br. 49. Plaintiffs’ default on this point itself 

requires rejecting all of their non-IDPP Anderson-Burdick claims. 

                                            
7 Anderson v. Celebrezze, 460 U.S. 780 (1983), cited by Plaintiffs in passing, Pls. 

Opening Br. 46, is not to the contrary. The ballot-access limitation in that case denied every 
voter’s right to vote for the candidate. Id. at 786. 
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B. Even If This Court Were To Put The Facial Invalidation Issue 
Aside, All Of Plaintiffs’ Anderson-Burdick Arguments Fail 

1. The IDPP 

a. Under Wisconsin law, as amended in May 2016, every IDPP applicant gets 

a free ID after one trip to DMV. 725A3 Wis. Admin. Reg. EmR1618, § 10(a) (May 16, 

2016) (Wis. EmR1618). A voter will only lose this ID in one of four entirely reasonable 

instances: (1) fraud, (2) ineligibility, (3) failure to respond to DMV even once for more 

than half a year, or (4) voluntary withdrawal from the IDPP. Wis. EmR1618, § 8. The 

district court was able to identify only two alleged infirmities under current law. 

First, the court found that the photo ID receipts issued during the IDPP verification 

process were “not permanent,” even though they will be automatically renewed. 

A.070. Second, the court found that petitioners “will have to convince the DMV to 

exercise its discretion to issue” permanent IDs. A.070. The district court thus 

mandated that the State issue only permanent photo IDs that can be withdrawn only 

after a finding of ineligibility. A.159–61.8 As Defendants explained in their opening 

brief, the district court’s remedy does nothing to protect voters’ rights more than 

Wisconsin’s current law, while undermining the State’s reasonable interest in 

verifying the eligibility of the IDPP applicant. Defs. Opening Br. 25.  

                                            
8 The district court stayed these IDPP remedies during the pendency of the appeal 

(with the exception of requiring DMV to inform the public). SA0293–94. On October 13, 2016, 
SA0300, the district court also required—as an interim matter while this Court decides this 
appeal—that Defendants must make photo ID receipts not expire for 180 days, instead of 60 
days as provided under state law. Wis. Stat. § 343.50(1)(c). Defendants complied with this. 
R.294. If Defendants prevail in this appeal on the permanent ID issue, they will, presumably, 
have the right to return to using 60-day receipts, consistent with state law. See Wis. Stat. 
§ 343.50(1)(c). 
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b. Plaintiffs start their IDPP argument with five pages of rhetorical flourish 

and false or deeply misleading factual allegations. Pls. Opening Br. 23–28. 

Plaintiffs first attack Defendants for enacting salutary adjustments to the free 

ID program—including the May 2016 rule—through so-called “emergency rules.” Pls. 

Opening Br. 23. But the “emergency rule” process is simply the procedure under 

Wisconsin law for immediately enacting adjustments into law for good cause, before 

taking the steps necessary under the ordinary rulemaking procedures. See Wis. Stat. 

§ 227.24(1)(a); compare 5 U.S.C. § 553(b)(B) (similar exception to the notice-and-

comment requirement under federal law). Here, the good cause for the “emergency 

rule” was the impending 2016 election. Wis. EmR1618, “Finding of Emergency.” 

Notably, with regard to the “emergency” rule Defendants put in place in 2014, based 

upon a similar voter-protective justification, 705B Wis. Admin. Reg. EmR1421 (Sept. 

17, 2014),9 Defendants thereafter completed the remaining administrative steps 

required by Wisconsin law. See Wis. Admin. Code § Trans 102 et seq. (revised by 

permanent rule, 713B Wis. Admin Reg. CR 14-061 (June 1, 2015)).10 

Plaintiffs next include serial quotes from the district court’s harsh 

characterizations of the pre-2016 IDPP. Pls. Opening Br. 24–25. The district court’s 

focus on the limited number of issues that arose under the IDPP overlooks the fact 

that the problems identified relate to .0124% of the 420,000 who have gotten free IDs 

                                            
9 Available at https://docs.legis.wisconsin.gov/code/misc/old/emr/emr1421_rule_text/ 

emr1421_rule_text. 
 
10 Available at https://docs.legis.wisconsin.gov/code/register/2015/713B/register/cr/cr_ 

14_061_rule_text/cr_14_061_rule_text. 
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from DMV for voting purposes. A.484, 490. In any event, by the time the district court 

made its overly harsh critique of pre-2016 conditions in July 2016, Defendants had 

already comprehensively addressed the issues through the May 2016 rule.  

Finally, Plaintiffs quote the district court’s assertion that the IDPP needs to be 

“fundamentally reformed” in some unspecified way. Pls. Opening Br. 27. What this 

means—beyond the two counterproductive changes the court ordered, Defs. Opening 

Br. 25–26—is a complete mystery. As Defendants showed in their opening brief, 

Wisconsin’s free ID process is now comprehensive, such that there is no justification 

for judicial involvement. Notably, Plaintiffs fail to cite even a single example of any 

voter who applied under the IDPP after May 2016—a full half year, including in the 

lead up to a national election—and did not get a free photo ID promptly. That is the 

strongest evidence possible of a system that ensures that every voter can cast a ballot 

after “reasonable effort.” Frank II, 819 F.3d at 386–87. 

c. Plaintiffs then turn to eight alleged legal defects in Wisconsin’s law. Pls. 

Opening Br. 28–38. All of these claimed shortfalls are meritless. 

First, Plaintiffs complain that DMV uses CLEAR background reports during 

the IDPP verification process. Pls. Opening Br. at 28–29; see RA.132–33 (explaining 

what a CLEAR report is). DMV reasonably uses CLEAR reports “to find relational 

information that might lead [DMV] to a birth record,” “address history,” and “what 

name and what birth dates” as part of the verification process, [RA.132–33], which 

imposes no burden on anyone’s right to vote. Of course, DMV could stop using CLEAR 

reports, but that would simply needlessly lengthen the verification process. Notably, 
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Plaintiffs have since asked the district court to require DMV to use CLEAR reports 

to update petitioners’ addresses, RA.38, and the district court has ordered Defendants 

to do just that. RA.46.  

Second, Plaintiffs allege that the IDPP imposes a burden on petitioners to 

“prove” that there is a match “among their names and birthdates on their petitions, 

Social Security Administration [ ] records, and vital records or secondary proofs” to 

prove identity. Pls. Opening Br. 29. But any “matching” burden is imposed entirely 

upon DMV, which conducts the verification process. Wis. EmR1618, § 8. While the 

trial testimony reveals a number of accommodations that DMV makes for 

mismatches in petitioner-provided information, see SA0994, 1092–94, DMV’s 

processes for verifying the information in an ID petition do not amount to any burden 

on the right to vote, or even a burden on a petitioner to “prove” anything. To repeat, 

while the IDPP verification process is ongoing, the voter will have an ID suitable for 

voting. 

Third, Plaintiffs point to a chart as proof of allegedly “error-prone and 

unresponsive bureaucracies” involved in some IDPP verifications. Pls. Opening Br. 

29–30. Plaintiffs leave out the only legally relevant point: during the pendency of any 

allegedly “cumbersome bureaucratic process,” Pls. Opening Br. 30, every IDPP 

applicant receives automatically renewing ID suitable for voting for however long the 

investigation takes. Wis. EmR1618, § 10(a). There is nothing for the IDPP applicant 

to “navigate,” Pls. Opening Br. 30, as DMV conducts the entire investigation. The 
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only step an IDPP applicant must take is to respond to DMV inquiries once every half 

a year, which helps the investigation move forward. Wis. EmR1618, § 8.11 

Fourth, Plaintiffs argue that those who need to rely upon the IDPP are 

burdened because they receive an automatically renewing photo ID receipt, instead 

of a permanent ID card. Pls. Opening Br. 32–33. Plaintiffs have no explanation as to 

why the automatically renewing ID receipt—which bridges completely the gap for as 

long as DMV takes to conduct its verification process—is insufficient in any way.  

Fifth, Plaintiffs conflate the IDPP with DMV’s name-mismatch procedures. 

Pls. Opening Br. 33–34. Any free ID applicant with a name different from the name 

reflected on supporting documentation may sign a name-change affidavit under Wis. 

EmR1618, §§ 1–3, and obtain a free ID with the correct name. Wisconsin law provides 

that the affidavit is available to “establish a name other than the name that appears 

on a supporting document,” Wis. EmR1618, § 1, meaning that it would be entirely 

accurate for Plaintiff Johnny Martin Randle to sign it. See Pls. Opening Br. 33. And 

while Plaintiffs argue that Randle does not want to sign an affidavit by pointing to a 

subjective worry about disability checks, there is absolutely no record evidence that 

any eligible voter would suffer any negative consequences from signing the 

affidavit.12   

                                            
11 Contrary to Plaintiffs’ claims, Pls. Opening Br. 31, an allegedly “astounding 26-27% 

error rate” involved errors largely committed by petitioners, not DMV, SA0698–700, and they 
were mostly resolved within an hour or less. RA.7–8. 

 
12 Plaintiffs oddly hurl a full page of invectives against DMV’s so-called “one-letter” 

rule. Pls. Opening Br. 34. This is a modest administrative accommodation for one-letter name 
mismatches, which burdens no one. SA1145. 
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Sixth, Plaintiffs argue that under the IDPP, voters must “prove [that] it is 

‘more likely than not’” that they were born on a particular day. Pls. Opening Br. 35. 

The law plainly provides that DMV “shall grant” an IDPP petition when “it is more 

likely than not that the name, date of birth or U.S. citizenship provided by the 

applicant is correct.” Wis. EmR 1618, § 8. DMV is required to investigate the 

information provided to determine voter eligibility. Plaintiffs cite no record evidence 

of any voter being denied a free ID based upon a particular birth date issue. 

Seventh, Plaintiffs complain about the amount of money that the State spent 

on an information campaign regarding the photo ID law. Pls. Opening Br. 35–36. But 

Plaintiffs have not cited any case to support their unstated premise that a State 

violates the First and Fourteenth Amendments by not putting more advertising 

dollars behind a particular accommodation, such as the IDPP.  

Relatedly, Plaintiffs claim that “numerous” problems in the training of DMV 

employees came to light in October 2016, such that DMV was put under “close federal 

judicial supervision.” Pls. Opening Br. 36. As a threshold matter, allegations of DMV 

training deficiencies, which arose after the parties filed their appeals, are not 

properly before this Court. See Berwick Grain Co., Inc. v. Ill. Dep’t of Agric., 116 F.3d 

231, 234 (7th Cir. 1997). In any event, after DMV learned about news stories 

explaining that some employees gave incomplete or inaccurate information about the 

IDPP, DMV addressed any issues quickly and voluntarily, and then conducted thirty-

one successful quality checks at DMV centers. RA.29. This all occurred before any 

judicial intervention. While DMV was thereafter happy to comply with the district 
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court’s mandate of additional training and promotion measures—since those 

measures were generally consistent with what DMV was doing on its own—those 

added steps were entirely unnecessary as a legal matter, given DMV’s proactive 

approach. 

Finally, Plaintiffs lodge several concluding complaints against the IDPP, 

including that “it is difficult to see what legitimate state purpose is being served by 

the IDPP” since DMV found only “a single IDPP petitioner who was not eligible to 

vote.” Pls. Opening Br. 37. The IDPP’s purpose is to allow voters to comply with 

Wisconsin’s facially valid photo ID law with “reasonable effort.” Frank II, 819 F.3d at 

386–87. That DMV has not found significant fraud using the IDPP could be just as 

well explained by the fact that someone contemplating committing fraud would not 

want to subject themselves to a comprehensive verification process, which could catch 

them. (Defendants did find one example of an IDPP applicant who was not a U.S. 

citizen. A.068.). Plaintiffs also attack Defendants’ “preoccupation with mostly 

phantom election fraud.” Pls. Opening Br. 37 (quoting district court). Yet in Frank I, 

this Court found that Wisconsin’s photo ID law, among other things, “deters fraud (so 

that a low frequency stays low).” Frank I, 768 F.3d at 750. Finally, Plaintiffs urge 

this Court to prohibit voter ID in Wisconsin “until the State gets its act together” in 

some unspecified manner. Pls. Opening Br. 38. That is, of course, contrary to 

Crawford and Frank I. 
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2. 28-Day Durational Residency Law  

Wisconsin’s durational residency law easily passes constitutional muster, 

including because the Supreme Court has specifically approved longer residency 

requirements in Dunn v. Blumstein, 405 U.S. 330, 348–49 (1972), and Marston v. 

Lewis, 410 U.S. 679, 680–81 (1973). See generally Defs. Opening Br. 28. Plaintiffs 

candidly concede that “the Supreme Court has upheld residency requirements that 

exceed 28 days,” Pls. Opening Br. 45, but claim that this case is different because 

unspecified “record evidence” was before the Supreme Court in those prior cases. Pls. 

Opening Br. 44–45. This boilerplate assertion does not provide any basis for ignoring 

two directly on-point Supreme Court precedents. See Frank I, 768 F.3d at 747–50 

(rejecting a similar attempt to evade Crawford). Relatedly, Plaintiffs’ assertion that 

at least “[h]undreds of voters” have been either “deterred” or “disenfranchised,” Pls. 

Opening Br. 44, is mere speculation. As even the district court was forced to admit, 

Plaintiffs presented no “direct evidence” of any burden, including as to “how many 

voters” could not comply with the rule, and even no expert testimony “pin[ning] down 

how widespread the problem is.” A.117–18.  

Finally, Plaintiffs retreat to the district court’s point that Defendants did not 

present evidence justifying “increasing a durational residency requirement” from 10 

to 28 days. Pls. Opening Br. 44 (quoting district court opinion). But Plaintiffs have no 

answer to Defendants’ argument that Anderson-Burdick—unlike section 5 of the 

VRA—does not require a State to justify adjustments to its banal election rules. Defs. 

Opening Br. 21–22. Those rules are evaluated on their own terms. See Ohio 
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Democratic Party, 834 F.3d at 634–35; see also Reno v. Bossier Par. Sch. Bd., 528 U.S. 

320, 334 (2000). In any event, direct evidence of ongoing problems is not necessary, 

especially given the minimal burdens involved. The Wisconsin Legislature has the 

sovereign right to revise election-administration rules “to respond to potential 

deficiencies in the electoral process with foresight rather than reactively, provided 

that the response is reasonable and does not significantly impinge on constitutionally 

protected rights.” Munro v. Socialist Workers Party, 479 U.S. 189, 195–96 (1986). 

3. Three Laws Providing For Locations And Times Of In- 
Person Absentee Voting 

Wisconsin limits municipalities to one site for in-person absentee voting, 

provides for two weeks of in-person absentee voting, and offers a uniform period of 

hours and days during which those ballots may be cast. See Defs. Opening Br. 8–9. 

These banal election-administration rules clearly survive under Anderson-Burdick 

because they impose no burden whatsoever on the “right to vote,” since the 

Constitution does not mandate absentee voting in the first place. See McDonald v. 

Bd. of Election Comm’rs, 394 U.S. 802, 806–11 (1969); Griffin v. Roupas, 385 F.3d 

1128, 1130–32 (7th Cir. 2004). In any event, Wisconsin’s generous absentee voting 

regime is easily justified by the State’s interest in ensuring general statewide 

consistency, reducing burdens on clerks before election day, and avoiding voter 

confusion. See Defs. Opening Br. 30–33.13   

                                            
13 Amici curiae League of Women Voters of Wisconsin (LWVW), City of Madison, and 

Milwaukee Mayor Tom Barrett have filed a brief containing allegations regarding early 
voting and other pre–election day practices in Milwaukee and Madison in the run-up to the 
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Plaintiffs’ effort to distinguish McDonald fails. Pls. Opening Br. 38–39. In that 

case, certain inmates objected that they did not qualify under state law for absentee 

ballots, which Illinois did not make available to pre-trial detainees. McDonald, 394 

U.S. at 803–04. The Court assumed that the State had not “in fact precluded 

appellants from voting” on election day itself. Id. at 808 & n.6. Accordingly, it was 

“not the right to vote that [was] at stake” in McDonald, but merely “a claimed right 

to receive absentee ballots.” Id. at 807. In light of this context, Plaintiffs’ attempt to 

distinguish McDonald on the grounds that the inmates had not been “precluded from 

voting” is puzzling. Pls. Opening Br. 38 (citation omitted). After all, it is certain that 

Wisconsinites unable to cast an in-person absentee ballot under the State’s generous 

law are not precluded from voting on election day or by mail for any reason in the 

many preceding weeks. See Wis. Stat. §§ 6.85(1), 7.15(cm). Here, far more than in 

McDonald, Plaintiffs’ argument is made possible only by the State’s “laudable” 

“willingness to go further than many States in extending the absentee voting 

privileges” in the first place. 394 U.S. at 810–11.  

Plaintiffs similarly have no answer for this Court’s decision in Griffin. Pls. 

Opening Br. 38–39. Plaintiffs contend that the present case, supposedly unlike 

Griffin, “is not about [an] outright refusal to allow in-person absentee voting” but 

rather the State’s denial of “a right that [voters] already have.” Pls. Opening Br. 39 

                                            
November 2016 election, as well as allegations relating to the IDPP. LWVW Br. 3–18. These 
allegations have not been subject to adversarial testing and, in any event, arise from events 
that occurred after the parties filed their appeals. Therefore, they are not properly before this 
Court. See Berwick, 116 F.3d at 234. 
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(quoting district court opinion). In fact, Griffin also involved no “outright refusal to 

allow in-person absentee voting.” Like Wisconsin, Illinois at the time also “allow[ed] 

voting by absentee ballot.” 385 F.3d at 1129. In that case, certain “working mothers” 

simply did not qualify for an absentee ballot under Illinois law, and they asserted 

that it was a “hardship” to vote in person on election day. The constitutional problem, 

according to the Griffin plaintiffs, was that the State’s absentee-voting regime did not 

accommodate their particularized “hardship[s].” Id. at 1129–30. But this Court 

rejected their claim that “the U.S. Constitution requires Illinois to allow them to vote 

by absentee ballot.” Id. at 1129. Plaintiffs here make an identical argument: While 

Wisconsin, like Illinois, has not “outright refus[ed] to allow in-person absentee 

voting,” Pls. Opening Br. 39 (quoting district court opinion), it has not made absentee 

voting available on terms that Plaintiffs prefer. Griffin perceived the sweeping 

implications of such an argument: because a “general hardship exemption from the 

requirement of in-person voting” would be inadministrable and effectively would 

mean “absentee voting at will,” it was clear that “at bottom the plaintiffs [were] 

arguing that [Anderson-Burdick] requires all states to allow unlimited absentee 

voting.” 385 F.3d at 1130. This Court should again decline to “judicially legislat[e] so 

radical a reform in the name of the Constitution.” Id.  

Plaintiffs also argue that all of these three provisions allegedly impose 

“burdens” on certain voters who would prefer not to vote by mail or on election day. 

Pls. Opening Br. 39–40. But Plaintiffs fail to address the central question: whether 

any inconveniences amount to burdens that voters cannot shoulder with reasonable 
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effort. Frank II, 819 F.3d at 386. It is entirely legitimate for the State to ask voters 

to vote either on election day or within the generous in-person absentee procedure 

that the State provides (including two weeks of in-person absentee voting). 

Plaintiffs also assert that these rules do not further uniformity or reduce 

burdens on local officials, since the laws that those provisions replaced “did not 

require . . . absentee voting during the now-eliminated days and times[.]” Pls. 

Opening Br. 40 (quoting district court opinion). But the fact that local officials could 

avoid those duties themselves does not mean that they will when, in the State’s 

judgment, they should do so. Additionally, the State may promote uniformity without 

requiring perfect uniformity, especially when balancing competing interests. See 

Defs. Opening Br. 49.  

And regarding the State’s interests in promoting uniformity and avoiding voter 

confusion by providing that in-person absentee voting take place at one location per 

municipality, Plaintiffs fault Defendants for not presenting sufficient “evidence.” Pls. 

Opening Br. 42–43 (citation omitted). But Anderson-Burdick “does not require” the 

State to make “any evidentiary showing.” Common Cause/Georgia v. Billups, 554 

F.3d 1340, 1353 (11th Cir. 2009). And it certainly does not prevent Wisconsin from 

addressing “potential deficiencies in [its] electoral process” proactively, without first 

building a record. Munro, 479 U.S. at 195–96. In any event, the reason for the one-

location rule is straightforward enough: Voters across the state understand that, 

regardless of where they live, they may cast absentee ballots at only one location in 

their precinct. And local officials may avoid any pressure to spend time and resources 
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setting up any number of additional locations to accommodate the specialized 

hardships of every conceivable resident.  

4. Law Requiring Absentee Ballots Be Sent By Regular Mail 

Wisconsin requires that clerks send out most absentee ballots only by regular 

mail, rather than by fax or email. Wis. Stat. § 6.87(3)(d). This provision is entirely 

lawful because it imposes no burden on the right to vote, given that the Constitution 

does not confer an entitlement to absentee voting tailored to particular hardships. 

See McDonald, 394 U.S. at 807–08; Griffin, 385 F.3d at 1129–30. In any event, the 

rule furthers the State’s interests in reducing burdens on clerks’ offices, minimizing 

error, and respecting voter privacy. See Defs. Opening Br. 33–34.  

Plaintiffs argue that the State’s interests are not convincing, Pls. Opening Br. 

46, but they are wrong. First, they claim that if the State were serious about the 

interests noted above, then it would discontinue the requirement that “military voters 

and . . . voters who are permanently overseas” be afforded the fax/email option. Id. 

(quoting district court opinion). But, of course, the Legislature need not wholly 

prohibit or wholly permit the practice; it may reasonably strike a balance between 

benefits and burdens, or it may simply approach reform “one step at a time,” Greater 

Chicago Combine & Ctr., Inc. v. City of Chicago, 431 F.3d 1065, 1072 (7th Cir. 2005). 

Next, Plaintiffs claim that the previous practice of sending ballots by fax or e-mail 

was “permissive,” so any burdens were “voluntarily undertaken.” Pls. Opening Br. 46 

(quoting district court opinion). But, of course, the State might have reason to remove 

even the risk of overburdening election officials, as explained supra p. 21. Third, 
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Plaintiffs respond that the inevitable exposure of these votes to election officials is 

the “voter’s problem.” Pls. Opening Br. 46–47 (quoting district court opinion). But it 

was reasonable for the Legislature to conclude that many voters will not understand 

that electronically transmitted ballots must be manually processed.  

5. Law For Confirming Residency Through A College Dorm List 

State law provides that if a university submits a dorm list for voter-registration 

purposes, such a list must confirm that the students are U.S. citizens. Wis. Stat. 

§ 6.34(3)(a)7.b. Wisconsin affords college students several convenient ways of proving 

residency, A.446, so even the district court admitted that any burden under this rule 

was “only slight.” A.111. And the State has a compelling interest in confirming the 

citizenship of student voters, even if it has not (yet) imposed similar citizenship-

confirmation requirements on other voters.14 See Defs. Opening Br. 34–35. Plaintiffs’ 

response almost exclusively quotes the district court’s analysis, which the State has 

already answered. See Defs. Opening Br. 35. Plaintiffs fail to address the abundant 

alternatives of proving residence still available to students (and Wisconsinites 

generally). RA.69–70; see Frank I, 768 F.3d at 748.  

6. Law Allowing Only Unexpired Student IDs 

Wisconsin permits students to use current, not expired, student IDs to vote. 

Wis. Stat. § 5.02(6m)(f). Plaintiffs do not suggest that this provision burdens the right 

to vote at all, meaning that the rule is analyzed under a mere rational-basis test. See 

                                            
14 Plaintiffs’ assertion of waiver is meritless, Pls. Opening Br. 48, because an appellant 

“may attack [any] legal theory upon which the district court based its decision.” Firestone 
Fin. Corp. v. Meyer, 796 F.3d 822, 825–26 & n.6 (7th Cir. 2015) (citation omitted).  
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A.153–54. This law is plainly rational: an unexpired ID confirms that the student is 

actively enrolled, which helps confirm residency, since many students come from out 

of state. Although the statute requires separate proof of current enrollment, those 

documents can be faked. And since the goal is to deter fraud, requiring “redundant” 

proofs makes sense. See Defs. Opening Br. 35–37. Plaintiffs respond that the 

“(purported) purpose” of this law is confirming voter identity, not voter residency, Pls. 

Opening Br. 48–49, but the unexpired-student-ID rule serves both ends. And on the 

issue of whether the provision does indeed help confirm residency, Plaintiffs do not 

dispute that a belt-and-suspenders approach to fraud detection is rational, which is 

the critical point.  

7. Law Requiring Citizens To Prove Residence To Register To Vote 

Of the laws that the district court upheld under Anderson-Burdick, Plaintiffs 

renew their challenge to only one in their cross-appeal: the requirement that citizens 

registering to vote present one of a number of readily available documentary proofs 

of residence. Pls. Opening Br. 49; Wis. Stat. § 6.34(2); see 2011 Wis. Act 23, § 17. 

Under this rule, a would-be registrant cannot establish residence by arranging for 

another voter to vouch for, or “corroborate,” the claim that they live at a certain 

address. 

This law is constitutional under Anderson-Burdick. As the district court 

properly recognized, this law imposes (at most) “only slight” burdens on the right to 

vote. A.106. Plaintiffs produced “no evidence . . . about how many voters cannot 

obtain documentary proof of residence with reasonable effort.” A.106. After all, 
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“[v]oters in Wisconsin can satisfy the proof of residence requirement with a little 

planning,” including by “contact[ing] their municipal clerk beforehand” and 

requesting that the clerk mail a form letter that would itself constitute proof of 

residence. A.106–07. Or, as this Court put it, registering to vote in Wisconsin “is 

easy.” Frank I, 768 F.3d at 748 & n.2. This law forwards important state interests, 

such as “ensuring that voters actually reside . . . where they register to vote” and 

“prevent[ing] fraud.” A.108. Plaintiffs’ hoped-for vouching alternative plainly allows 

for easier evasion, as getting one person to falsely “vouch” for residency is simpler 

than forging a document. 

Plaintiffs do not dispute most of the district court’s conclusions, but merely 

assert that Defendants “fail[ed] to demonstrate” any fraud absent the residency proof 

requirement. Pls. Opening Br. 49. But “[h]ere, as in Crawford, [the State] need not 

show specific local evidence of fraud in order to justify preventive measures.” Voting 

for Am., Inc. v. Steen, 732 F.3d 382, 394–95 (5th Cir. 2013). The Legislature may 

“respond to potential deficiencies in the electoral process with foresight rather than 

reactively,” Munro, 479 U.S. at 195–96, especially given the minimum burdens 

involved. See Timmons, 520 U.S. at 364; Burson v. Freeman, 504 U.S. 191, 208 (1992).  

II. Defendants Have Fully Complied With The Voting Rights Act 

Frank I explained what a plaintiff must show in order to prevail on a VRA 

Section 2 vote-denial claim. See Defs. Opening Br. 37–40. First, a plaintiff must show 

that the challenged law provides “less opportunity” for minority voters, 52 U.S.C. 

§ 10301(b), and that this reduced opportunity imposes a substantial burden 
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amounting to a “denial” or “abridgment” of minorities’ right to vote, id. See Frank I, 

768 F.3d at 753; accord Ohio Democratic Party, 834 F.3d at 637–38. Even if groups 

“are less likely to use” an equally open opportunity, that “does not violate [Section] 

2.” Frank I, 768 F.3d at 753. “[U]nless [a State] makes it needlessly hard to get photo 

ID, it has not denied anything to any voter.” Id. Second, a plaintiff must show that 

any conditions allegedly causing reduced “opportunity” under Section 2 are 

“attributable to discrimination by [the State].” Id. at 753.  

Plaintiffs largely ignore these principles, citing exclusively out-of-circuit cases 

for the governing “[l]egal [s]tandard” on Section 2 claims, with a single “cf.” citation 

of Frank I. Pls. Opening Br. 50–51. The reason for Plaintiffs’ approach is that they 

cannot possibly prevail on their VRA claims under Frank I.15  

A. The Three Laws Providing For Locations And Times Of In-
Person Absentee Voting Are Valid Under Frank I’s Framework 

The three challenged provisions creating uniform timing and location rules for 

in-person absentee voting comply with Section 2. See Defs. Opening Br. 40–44. First, 

the laws give minority voters the same “opportunit[ies]” available to voters in general. 

52 U.S.C. § 10301(b). Even if minorities might be “less likely to use” those other 

equally open avenues of political participation, that “does not violate § 2” because 

every voter has the same opportunity to use Wisconsin’s generous in-person absentee 

                                            
15 Defendants also explained in their opening brief, Defs. Opening Br. 38–39, that in 

order to prevail under Section 2, plaintiffs must identify an objective, non-retrogressive 
benchmark. See Holder v. Hall, 512 U.S. 874, 884 (1994) (opinion of Kennedy, J.). Plaintiffs 
contend that Section 2 does not require “comparison of the challenged practice with an 
‘objective benchmark,’” Pls. Opening Br. 51, but have no good answer for Holder. 
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voting regime. Frank I, 768 F.3d at 753–54. In any event, as even the district court 

observed, there is no “compelling statistical evidence that African Americans in 

Wisconsin,” for example, “ha[ve] made disproportionate use of in-person absentee 

voting.” A.098. In fact, “both sides’ evidence confirms that in-person absentee voting 

is still widely used” notwithstanding these provisions, and even that “its use has 

increased over the last several years.” A.100. What is more, any alleged 

discriminatory result would not be “attributable to discrimination by Wisconsin.” 

Frank I, 768 F.3d at 753; see Defs. Opening Br. 37–44. 

Plaintiffs offer two categories of responses, both of which are meritless.  

They first assert that these provisions “disparately burden minority voters,” 

because they allegedly make it more difficult to cast in-person absentee ballots in 

places like Milwaukee and other large cities, where most of Wisconsin’s population of 

certain racial minorities resides. Pls. Opening Br. 53. But even if this allegation were 

factually correct, but see supra pp. 20–21; Defs. Opening Br. 48, 48–49, it would not 

be sufficient to satisfy Frank I’s holding that “when the validity of the state’s voting 

laws depends on disparate impact . . . it is essential to look at everything,” especially 

the State’s “entire voting . . . system,” to discern whether the challenged law abridges 

or denies the right to vote. 768 F.3d at 753–54 (emphasis added). Given Wisconsin’s 

generous voting regime—including two weeks of no-questions-asked in-person 

absentee voting (whereas many States have none), several more weeks of mail-in 

absentee voting, and, of course, election day in-person voting, supra p. 19—there is 
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no possible argument that Wisconsin makes it “needlessly hard” for any minority to 

cast a ballot. Id. at 753. 

In any event, Plaintiffs’ alleged showing that the challenged in-person 

absentee rules have had a disparate impact fails. Plaintiffs mostly repeat the district 

court’s general statements that weekend and evening absentee voting are 

“important” to poor voters, that racial minorities have made “good use of various 

forms of early voting,” and that the “long[er] wait times” that Plaintiffs think result 

from the one-location rule burden residents of major cities. Pls. Opening Br. 52–53. 

But the evidence that the district court actually relied upon for those assertions—

such as unhelpful surveys and data regarding weekend absentee voting in Florida—

do not support any finding of disparate impact, as Defendants explained in their 

opening brief (which explanation the Plaintiffs do not counter). See Defs. Opening Br. 

48 & n.10. The focus of that evidence is the overall percentages of racial groups’ 

general use of absentee voting, not estimates of the total numbers of voters in those 

groups who use absentee voting at the no-longer-available times and locations or any 

other indication of the impact of any of the specific changes. Id. Defendants, 

meanwhile, have shown that absentee voting rates increased among white, African 

American, and Hispanic voters between 2010 and 2014—both before and after 

passage of the challenged provisions—with the increase among African American and 

Hispanic voters as high or higher than the increase observed for white voters. 

RA.135–39; RA.126–27. The data also shows that African-American registered voters 

were more than twice as likely to vote absentee in 2014 than in 2010, and Hispanic 
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registered voters were 89 percent more likely to vote absentee in 2014 than in 2010. 

RA.127, Table 4. Regarding the one-location rule specifically, Defendants showed that 

“[m]unicipalities with greater in-person absentee access, as defined by fewer 

registrants per site, actually have lower rates of in-person absentee turnout.” RA.63 

(emphasis added)).  

Plaintiffs next argue that the disparate effects that they claim to have shown 

are “linked to the ongoing effects of discrimination.” Pls. Opening Br. 53. Plaintiffs 

again simply repeat the district court’s reasoning, which Defendants have already 

addressed. See Defs. Opening Br. 43–44. Regarding the two “statewide policies (or 

lack thereof)” that allegedly “disparately affected minorities to some degree” 

sometime in the last 100 years, A.148, Defendants explained that neither policy 

amounted to “discrimination by the defendants.” Frank I, 768 F.3d at 755. Plaintiffs 

do not directly respond to this argument.16    

Relatedly, Plaintiffs contend that there is a “link” between the challenged 

provisions and disparities in housing, education, and employment in Milwaukee. But 

Defendants have already shown the error in this part of the district court’s opinion, 

which closely tracks the reasoning of the district court that Frank I reversed. See 

Defs. Opening Br. 43–44. Rather than attempt to distinguish the lower court’s VRA 

                                            
16 Plaintiffs briefly take issue with the district court’s conclusion that “Wisconsin has 

a relatively scant history of state-sanctioned discrimination,” A.148. Pls. Opening Br. 55 n.13. 
They assert that a report prepared by one of their experts proves otherwise, but the report 
merely addresses the same “policies (or lack thereof)” discussed by the district court, A.148–
49, considered here, and in the Defendants’ opening brief. Defs. Opening Br. 42–44 & n.9. 
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analysis here from the lower court’s VRA analysis in Frank I, Plaintiffs simply assert 

that discrimination by Milwaukee “is not legally distinguishable from discrimination 

by the State” under the VRA. Pls. Opening Br. 55.17 Frank I forecloses that argument. 

As Defendants have explained, the district court in Frank I also thought that the law 

at issue illicitly “interact[ed]” with “socioeconomic disparities . . . traced in part to 

Milwaukee’s history of . . . discrimination.” Frank v. Walker, 17 F. Supp. 3d 837, 877–

78 (E.D. Wis. 2014) (emphasis added); A.150. This Court reversed, including because 

“the judge did not conclude that the state of Wisconsin ha[d] discriminated.” Frank I, 

768 F.3d at 753 (emphasis added); see Defs. Opening Br. 43–44. Plaintiffs offer no 

meaningful response.  

B. The Photo ID Statute Remains Lawful Under Frank I 

Frank I held that Wisconsin’s photo ID law, enacted as part of Act 23, “does 

not violate . . . [Section] 2” of the VRA. 768 F.3d at 755. Any claim that it does “would 

fail at the first step” because the voter ID law “does not draw any line by race” but 

instead “extends to every citizen an equal opportunity to get a photo ID.” Id. at 755. 

The photo ID statute does not “make[ ] it needlessly hard to get photo ID,” and thus 

does not abridge or “den[y] anything to any voter.” Id. at 753. That certain racial 

minorities might be “less likely to use” the equally open opportunity to obtain a free 

ID is immaterial. Id. Finally, “the state of Wisconsin” has not “discriminated” in 

                                            
17 The cases that Plaintiffs cite here are inapposite, including because they do not deal 

with the VRA. See Pls. Opening Br. 55. In Reynolds v. Sims, 377 U.S. 533 (1964), the Court 
observed only that “[p]olitical subdivisions” are not “sovereign entities,” and only to refute an 
argument that a state apportionment scheme was “analogous” to that in Congress. Id. at 575. 
Likewise, Madison Teachers, Inc. v. Walker, 851 N.W.2d 337 (Wis. 2014), a state-law case, 
simply states the basic point that cities are “creatures of the state legislature.” Id. at 367. 
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respects that allegedly would cause the photo ID law to impose substantial, racially 

disparate burdens. Id. 

Plaintiffs respond that Frank I is not controlling because “the record here” is 

different. Pls. Opening Br. 56. This is strikingly similar to the district court’s position 

in Frank I that the record in that case differed from the record in Crawford. But as 

this Court explained, any claimed record differences were not relevant. Frank I, 768 

F.3d at 746–51. So too here. To begin, in this case as in Frank I, the record does not 

prove “that substantial numbers of persons eligible to vote” have been 

“disenfranchised” by the photo ID law. Id. at 746, 748. To the contrary, just as “at the 

time of trial [in Frank I] it was no harder to get” an ID “in Wisconsin than in Indiana” 

and, at the time of Frank I’s appeal, “it [was] easier in Wisconsin than in Indiana,” 

id. at 747, it is easier to get an ID in Wisconsin now than it was even at the time of 

Frank I. Under the State’s voter ID system as it “works today,” Frank II, 819 F.3d at 

388, voters need only make one trip to the DMV to get their free photo ID, which was 

not always the case at the time of Frank I. See supra pp. 10–16. Plaintiffs also 

consider it important that the record in Frank I did not contain evidence about “voter 

turnout” under photo ID laws. They assert that that evidence here shows that the 

law depresses turnout (as “any procedural step” would, at the margins, Frank I, 768 

F.3d at 749). Pls. Opening Br. 57–58. But record evidence shows that, for example, in 

the first “major statewide election where the Voter ID law was again in effect” in 

Wisconsin, there was no discernible “overall . . . negative” effect on turnout. RA.134. 

In any event, Frank I held that evidence of “[un]equal turnout rates,” without more, 
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does not show a violation of Section 2’s “equal-treatment requirement.” 768 F.3d at 

754.  

C. There Is No Reason To Reconsider Frank I 

Given that Plaintiffs understand that they cannot possibly prevail under 

controlling law, they ask this Court to overturn Frank I. Pls. Opening Br. 59–63. 

Plaintiffs offer four critiques of Frank I, all of which are wrong on the law and which, 

at a minimum, fall far short of the high standard for overturning a statutory ruling 

under stare decisis principles. See Kimble v. Marvel Entm’t, LLC, 135 S. Ct. 2401, 

2409 (2015) (“an argument that [a previous decision] got something wrong” never 

suffices); Chi. Truck Drivers, Helpers & Warehouse Union (Indep.) Pension Fund v. 

Steinberg, 32 F.3d 269, 272–73 (7th Cir. 1994). 

First, Plaintiffs fault Frank I for concluding that “[i]t is better to understand 

[Section] 2(b) as an equal-treatment requirement (which is how it reads) than as an 

equal-outcome command.” 768 F.3d at 754. Plaintiffs think this proposition “ignores” 

that Section 2 “does not require proof of discriminatory intent.” Pls. Opening Br. 60–

61 (citation omitted). But nothing in Frank I suggests that a Section 2 claim need 

show discriminatory intent. While making changes to voting laws “for the purpose of 

curtailing [minority] voting” would “clearly violate [Section] 2,” Frank I explained, a 

State also violates Section 2 if “the totality of circumstances” shows that it has 

disparately denied or abridged minorities’ rights of political participation. Frank I, 

768 F.3d at 753–54 (citation omitted). Likewise, the out-of-circuit authorities cited by 

Plaintiffs also recognize that a Section 2 claim can succeed by showing 
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“discriminatory effect.” Ohio State Conference of NAACP v. Husted, 768 F.3d 524, 550 

(6th Cir. 2014), vacated 2014 WL 10384647 (6th Cir. Oct. 1, 2014); Ohio Democratic 

Party, 834 F.3d at 637–40; Veasey v. Abbott, 830 F.3d 216, 248 (5th Cir. 2016) (en 

banc) (“[T]he Seventh Circuit’s approach in Frank is not inconsistent with our own.”).  

Second, Plaintiffs suggest that Frank I erred by allegedly writing “the word 

‘abridgment’ out of” Section 2. Pls. Opening Br. 61. Their only support for this 

assertion is a quotation of Frank I’s statement that the district court’s findings did 

not “show a ‘denial’ of anything by Wisconsin, as § 2(a) requires.” Pls. Opening Br. 61 

(citing Frank I, 768 F.3d at 752–53). It is very common—as Plaintiffs well know—to 

describe VRA claims of the sort made in Frank and here as simply “vote-denial 

claims,” a label understood to be interchangeable with the less common label “vote-

abridgment claim.” See Ohio Democratic Party, 834 F.3d at 636 & n.9 (explaining 

this). Indeed, Plaintiffs themselves use the phrase “vote-denial” repeatedly in their 

own brief. See, e.g., Pls. Opening Br. 50. This Court in Frank I quoted both operative 

words from the statute, 768 F.3d at 751, and understood the difference: A State that 

denied to some races an equal “opportunity” to participate in the political process 

would abridge the right to vote under Section 2 even if the State did not completely 

deny the franchise to the affected voters. Id. at 755. Accord Reno, 528 U.S. at 334 (a 

law that “shorten[s]” the right to vote “relative to what the right to vote ought to be” 

causes a forbidden “abridgment”).  

Third, Plaintiffs critique Frank I for finding the so-called “Gingles factors” 

unhelpful in analyzing vote-denial claims. Pls. Opening Br. 61–62. But they offer no 
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response to Frank I’s reason for that conclusion—namely, that Gingles itself derives 

the list of factors from a Senate Report addressing vote-dilution claims. See 

Thornburg v. Gingles, 478 U.S. 30, 44–45 (1986) (citing S. Rep. No. 97-417, at 2 

(1982)). Frank I observes that the Fourth and Sixth Circuit also have “found Gingles 

unhelpful in [vote-denial] cases” and that the Ninth Circuit does “not use most of [the 

Senate’s] nine factors.” 768 F.3d at 754; accord Simmons v. Galvin, 575 F.3d 24, 42 

n.24 (1st Cir. 2009). And while the Fifth Circuit, like some other courts, has stated 

that the “Gingles factors may be used” for certain purposes in vote-denial cases, it 

also has made clear that Frank I’s approach “is not inconsistent with [its] own.” 

Veasey, 830 F.3d at 245, 248 (emphasis added).  

Finally, Plaintiffs attack Frank I for requiring vote-denial claims to 

“distinguish discrimination by the defendants from other persons’ discrimination.” 

Pls. Opening Br. 62 (quoting Frank I). They suggest that this view makes the Seventh 

Circuit an “outlier,” but the only two majority opinions that they cite dealt with vote-

dilution claims. See Gomez v. City of Watsonville, 863 F.2d 1407, 1414 (9th Cir. 1988); 

United States v. Marengo Cnty. Comm’n, 731 F.2d 1546, 1556 (11th Cir. 1984). As 

Frank I properly explained, the analysis in those cases—the “domain of Gingles”—

will necessarily be different. 768 F.3d at 755.18 

                                            
18 Plaintiffs also briefly assert that “[t]he facts set forth in” their VRA argument “also 

support” invalidating the voter ID law under the Anderson-Burdick test and overruling 
Frank I,” Pls. Opening Br. 59 n.14, but they fail to develop this meritless point. 
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III. The Challenged Election Laws Do Not Intentionally Discriminate  

As Defendants’ opening brief explained, Defs. Opening Br. 44–46, a facially 

neutral election statute can be struck down as unconstitutionally discriminatory only 

if the plaintiff demonstrates that: (1) the particular law has a discriminatory effect 

amounting to a denial or abridgment of that group’s right to vote; and (2) that law 

was enacted with a discriminatory purpose, as determined by applying the Arlington 

Heights factors. See Vill. of Arlington Heights v. Metro. Hous. Dev. Corp., 429 U.S. 

252, 265–68 (1977). In addition, even if a plaintiff carries this heavy burden, the 

defendant can still defend the law by “demonstrat[ing] that the law would have been 

enacted without” discriminatory motives. Hunter v. Underwood, 471 U.S. 222, 228 

(1985). 

Plaintiffs ask this Court to largely ignore this framework and to invalidate 

fifteen banal election laws based upon an unprecedented, unsupported approach. Pls. 

Opening Br. 11–22. Rather than carrying their heavy burden of showing 

discriminatory effect and discriminatory purpose as to each law they challenge, 

Plaintiffs seek to sweep away all of the laws, enacted over a multi-year period, on the 

theory that “the challenged provisions”—a phrase that Plaintiffs’ intent argument 

repeats seventeen times—somehow purposely discriminate as a group. See Pls. 

Opening Br. 11–21. But a plaintiff must show that each law that it challenges, in fact, 

has discriminatory effect, see Hunter, 471 U.S. at 227; Palmer v. Thompson, 403 U.S. 

217, 224–26 (1971), and that “the challenged action,” “[t]he impact of the official 

action,” the “historical background of the decision,” the “specific sequences leading up 
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to the challenged decision,” and the “legislative or administrative history [of] . . . the 

official action” show discriminatory intent. Arlington Heights, 429 U.S. at 265–68 

(emphases added). Put another way, Plaintiffs cannot obtain facial invalidation of 

fifteen laws by claiming that some impose disparate burdens, Pls. Opening Br. 17, 

asserting generally that Republicans had “motive” to discriminate (which, under 

Plaintiffs’ theory, will always be true wherever voting is polarized by age and race), 

Pls. Opening Br. 13, pointing to a few legislators’ stray comments made before the 

passage of some of the laws (which comments did not even mention race or age), e.g., 

Pls. Opening Br. 2–3, and/or vaguely claiming that the Legislature was not 

sufficiently welcoming of “public input” and “debate,” Pls. Opening Br. 15 (quoting 

district court opinion). A rigorous, law-by-law analysis is required.19 

A. Each Of The Challenged Provisions Is Valid Under Binding 
Precedent 

1. Photo ID Statute  

Wisconsin did not intentionally discriminate in enacting the photo ID law.  

First, the law does not have a discriminatory effect as to age or race. As the 

district court explained, Plaintiffs’ evidence “falls short of showing that young people 

are more likely to face burdens” under the photo ID law “that they cannot overcome 

                                            
19 Plaintiffs cannot escape binding caselaw by pointing to the Fourth Circuit’s decision 

in North Carolina State Conference of NAACP v. McCrory, 831 F.3d 204 (4th Cir. 2016), as 
that case involved a challenge to a single omnibus law. Id. at 214. In addition, the facts and 
circumstances in McCrory were entirely different, including because of North Carolina’s 
history of racial discrimination, id. at 223, and the fact that the state legislature apparently 
requested racial-impact data to inform its decision-making, in order to “surgical[ly]” target 
minority voters. Id. at 214. Nothing even remotely resembling that is at issue here. In any 
event, McCrory is not controlling in this Court. 
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with reasonable effort.” A.089. For example, “[y]oung people may be more likely to 

lack a driver license. But that does not show that they are more likely to lack the 

credential that one needs to get a Wisconsin ID.” A.089. Similarly, Wisconsin law 

guarantees all citizens, regardless of race, the option of obtaining photo ID for voting 

with reasonable effort. See supra pp. 10–16. 

Plaintiffs also fail to show discriminatory intent under Arlington Heights, as 

there is no record evidence to suggest that the Legislature intended to discriminate 

based upon race or age in enacting this neutral law. The “historical background” and 

“specific sequence of events,” Arlington Heights, 429 U.S. at 267, leading up to the 

enactment of the photo ID law was the Supreme Court’s landmark decision in 

Crawford upholding photo ID laws as serving valid, important governmental 

interests. 553 U.S. at 191–98 (opinion of Stevens, J.). It was permissible for the 

Legislature to rely upon this holding by the Nation’s highest court as articulating an 

important interest for the State to strive to achieve, through a means the Supreme 

Court specifically approved. Relatedly, photo ID laws “have a long history in 

Wisconsin and in the United States, and that history does not suggest that such laws 

are inherently motivated by racial animus.” A.079. For example, in 2005, the 

bipartisan Commission on Federal Election Reform, co-chaired by former President 

Jimmy Carter, recommended photo ID requirements as a basic “pillar” of a strong 

electoral system. A.079. And “[t]hat same year,”—that is, the same year that a widely 

respected bipartisan commission recommended adopting photo ID—“the Wisconsin 

legislature passed a photo ID bill” that, although ultimately vetoed, “garnered 
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significant bipartisan support.” A.079–80. Further, there were no “departures from 

the normal procedur[es].” See Arlington Heights, 429 U.S. at 267; A.076. In any event, 

given the important interests the photo ID law serves, there is every reason to believe 

the Legislature would have adopted the law without any racial considerations. See 

Hunter, 471 U.S. at 228. 

Plaintiffs’ contrary arguments fail. First, they argue that the “history of voter 

ID laws” generally is irrelevant, since the “pertinent question” is only “whether the 

voter ID law at issue here” is discriminatory. Pls. Opening Br. 20 n.8. But Arlington 

Heights makes clear that the “historical background” is a critical factor that must be 

considered. 429 U.S. at 267. Plaintiffs also seek to attribute to the Legislature as a 

whole some comments—unrelated to the photo ID law—made by a single state 

legislator. A.085 n.12; Pls. Opening Br. 13 n.4. But a comment by one legislator, not 

even addressing the law in question, cannot possibly establish discriminatory intent 

in enacting the law on behalf of an entire legislative body. See Wis. Educ. Ass’n 

Council v. Walker, 705 F.3d 640, 652 (7th Cir. 2013). Finally, Plaintiffs’ argument 

that concerns about the law went “unaddressed” and that the legislative process did 

not allow sufficient “public input” and “debate” is unpersuasive. “[T]he Legislature’s 

rejection of amendments . . . is simply the operation of the democratic process,” not 

evidence of discrimination, and even if Plaintiffs’ complaints about the Legislature’s 

process were “a valid critique of [the Legislature’s] behavior,” they would “not lead to 

an inference of . . . discrimination.” Moore v. Detroit Sch. Reform Bd., 293 F.3d 352, 

370 (6th Cir. 2002); see Pls. Opening Br. 13, 15.  
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2. 28-Day Durational Residency Law 

Wisconsin’s durational residency law, enacted as a part of Act 23, easily 

survives the test for intentional discrimination outlined above.  

Plaintiffs have failed to make the necessary showing of discriminatory impact. 

With regard to age, Plaintiffs state only that some unspecified number of “challenged 

provisions . . . impose burdens that fall (likely fall) disparately on . . . young voters.” 

Pls. Opening Br. 17. This speculation does not call into question the district court’s 

finding of no “strong evidence of a disparate impact” on young voters. A.089. Likewise, 

as to race, Plaintiffs again point to no “direct evidence of [any] burdens.” A.117. They 

have not, for example, “identified how many voters would be able to comply with a 

10-day rule but not with a 28-day rule.” And their experts could not “pin down how 

widespread the problem is,” A.117—if a “problem” even exists. One expert presented 

data showing that African Americans and Latinos tend to be more transient than 

whites in a given year, but, as the district court pointed out, “this information covered 

[an] entire year”—as opposed to the period just before an election—“and was not 

limited to eligible voters.” A.117–18. Although the district court agreed in its 

Anderson-Burdick section that Wisconsin’s “African American and Latino voters . . . 

are more likely to be transient,” this “indirect” suggestion of disparate impact suffers 

from the same shortcomings as the expert’s data: it does not prove a disparate effect 

at the relevant time (i.e., before elections) for the relevant group of minority-group 

members (i.e., eligible voters).  
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The durational residency rule is not intentionally discriminatory under the 

Arlington Heights factors. Under the “historical background” factor and the factor 

concerning “the specific sequence of events leading up” to adoption of the provision, 

Plaintiffs offer nothing on the residency rule specifically, but instead repeat the vague 

statement that “Democrats and members of the public voiced concerns about the 

discriminatory impact of the laws, and . . . those concerns largely went unrebutted.” 

Pls. Opening Br. 13. That is simply not evidence of animus. See Moore, 293 F.3d at 

370. Next, presumably under the “substantive departure” factor, Plaintiffs argue that 

the justifications offered for “the challenged provisions” (again, they offer nothing on 

the durational residency law specifically) were “pretextual.” Pls. Opening Br. 16. But 

the residency rule’s rationales are readily apparent: orderly election administration 

and promotion of “informed and educated expressions of the popular will.” Defs. 

Opening Br. 28 (citation omitted). Finally, as to legislative history, Plaintiffs again 

offer a couple vague, non-racial statements from legislators regarding Act 23 

generally, such as one wondering what it “could mean” for Milwaukee and “college 

campuses across the state,” without referring to this provision in particular. Pls. 

Opening Br. 14 (citation omitted). This Court has properly cautioned against 

“infer[ring] discriminatory intent from . . . statements of three [legislators],” let alone 

two. Wis. Educ. Ass’n Council, 705 F.3d at 652. Finally, even accepting Plaintiffs’ 

allegations, none shows that age or race was a “but-for” factor behind the rule’s 

adoption. Hunter, 471 U.S. at 232. 
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3. Three Laws Providing For Locations And Times Of In-Person 
Absentee Voting 

None of the three laws relating to the time and location of in-person absentee 

voting intentionally discriminates based upon age or race.  

Act 146 (days and hours for in-person absentee voting). A provision of Act 146 

sets the permissible days (Monday through Friday) and hours (8 a.m. to 7 p.m.) for 

in-person absentee voting. 2013 Wis. Act 146, §1; Wis. Stat. § 6.86(1)(b). As 

Defendants explained in detail in their opening brief, Defs. Opening Br. 46–52, 

Plaintiffs have shown no evidence of discriminatory impact and, in addition, cannot 

possibly prevail under the Arlington Heights factors. Plaintiffs’ responses fall short. 

As to discriminatory impact, Plaintiffs offer only this conclusory assertion: 

“Milwaukee voters were targeted [by Act 146] without any other legitimate purpose.” 

Pls. Opening Br. 15 n.5 (citation omitted). But Defendants have explained that 

Milwaukee voters were in no meaningful sense “targeted” (the entirely neutral law 

applies to all municipalities equally), and the law has legitimate purposes, including 

the creation of a uniform and consistent schedule for in-person absentee voting. See 

Defs. Opening Br. 47. And Plaintiffs do not respond to Defendants’ detailed showing 

as to the Arlington Heights factors or the Defendants’ but-for argument under 

Hunter.20 

                                            
20 Plaintiffs do not develop any argument contesting the district court’s holding that 

Act 146 does not discriminate on the basis of age, A.089–90, so that claim is forfeited. See 
Pruitt, 472 F.3d at 930. 
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Two weeks of absentee voting: Another law sets the period for in-person 

absentee voting from the third Monday preceding an election day to the Friday before 

election day. 2011 Wis. Act 23, § 57, Wis. Stat. § 6.86(1)(b). But, again, there is no 

showing of disparate impact with regard to Wisconsin’s in-person, absentee regime. 

Defs. Opening Br. 46, 48–49. And Plaintiffs offer no meaningful showing that any of 

the Arlington Heights factors would lead to a conclusion that this measure was 

motivated by discriminatory intent. 

 One-location rule: Wisconsin’s one-location rule, enacted in 2005, Wis. Stat. 

§ 6.855(1); A.084, clarifies for voters that, regardless of where they live, they must 

cast absentee ballots at only one location in their precinct. And it reduces demands 

on scarce clerk office resources. Supra pp. 21–22. There is no discriminatory impact 

from this modest rule. E.g., supra pp. 28–29. And there can be no argument that this 

law was enacted to harm racial minorities or young voters under the Arlington 

Heights factors. Indeed, as the district court noted, “plaintiffs have not offered any 

evidence addressing the legislature’s intent in enacting this statute.” A.084.  

Remarkably, Plaintiffs respond by making clear that they do not think the law 

intentionally discriminated in violation of the Constitution when enacted in 2005 or 

even as enforced. Their claim, instead, is that the State violated the Constitution’s 

intentional-discrimination ban at the moment a proposed amendment to modify the 

one-location rule failed in the State Senate in 2013. See Pls. Opening Br. 20 n.8. 

Plaintiffs cite no support for the proposition that an otherwise valid law can be 
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rendered invalid by the decision not to enact an additional piece of proposed 

legislation. 

3. Law Requiring Absentee Ballots Be Sent By Regular Mail 

 A provision of 2011 Wisconsin Act 75 requires that most absentee ballots be 

sent out by clerks only by regular mail, rather than by fax or email. 2011 Wis. Act 75, 

§ 50; Wis. Stat. § 6.87(3)(d). The district court held that this provision did not 

intentionally discriminate on the basis of age. Plaintiffs do not develop an argument 

challenging that ruling on appeal (mentioning Act 75 only once, in the background 

section of their brief, Pls. Opening Br. 6), and so forfeit any claims that the law 

violates the Twenty-Sixth Amendment. See Pruitt v. City of Chicago, 472 F.3d 925, 

930 (7th Cir. 2006). In any event, it is plain that this law would survive. This law has 

not imposed any meaningful burden on voting rights, supra p. 22, much less a 

discriminatory one, and was enacted to forward non-discriminatory interests in 

reducing burdens on clerks, minimizing errors, and protecting voter privacy. Supra 

p. 22. There is no indication in, for example, the legislative history or the “sequence 

of events” leading up to the measure’s adoption, Arlington Heights, 429 U.S. at 267–

68, that this provision was passed to harm minorities and young people. 

4. Law For Confirming Residency Through A College Dorm List 

As a way of confirming students’ citizenship, Wisconsin law, per Act 23, 

requires that any dorm list include only U.S. citizens. 2011 Wis. Act 23, § 33m; Wis. 

Stat. § 6.34(3)(a)7.b. As the district court correctly held, this provision neither has 

had the effect of denying or abridging young voters’ right to vote nor does it 
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intentionally discriminate on the basis of age. A.089–90. The district court’s decision 

was entirely correct. Even with this rule on the books, college students have 

numerous ways of registering under Wisconsin’s easy system, supra pp. 24–25, and 

there is nothing, for instance, in the “historical background” or “legislative history,” 

Arlington Heights, 429 U.S. at 267–68, of this provision or any other part of Act 23 

suggesting that it was motivated to harm young people. See supra p. 40. 

Rather than explaining why they would prevail against this law under the 

controlling framework, Plaintiffs’ only argument relevant to the purpose of the dorm-

list rule is that the director of Wisconsin’s elections agency warned “the legislature” 

that the rule would “deter voter participation by students.” Pls. Opening Br. 14 (citing 

RA.130–31). In fact, that “warning” came in a letter addressed not to the Legislature 

at large, or even an entire chamber of the Legislature, but simply to the chair of an 

Assembly committee. See RA.130–31. Anyway, even if the entire Legislature could be 

charged with the knowledge of this warned-of risk of deterring youth vote, “[i]t is not 

enough to show that” legislators “knew” young people “would fare worse”; rather, 

Plaintiffs must show that the Legislature enacted the provision “because of, not in 

spite of or with indifference to, its effect” on young people. Bond v. Atkinson, 728 F.3d 

690, 693 (7th Cir. 2013). 

5.  Law Allowing Only Unexpired Student IDs 

Under a provision of Act 23, Wisconsin allows students to use current, not 

expired, student IDs to vote. 2011 Wis. Act 23, § 1; Wis. Stat. § 5.02(6m)(f). As the 

district court correctly held, this provision neither has had the effect of denying or 
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abridging young voters’ right to vote nor does it intentionally discriminate on the 

basis of age. A.089–90. There is nothing in the background or history of this measure 

suggesting an intent to suppress youth vote. See Arlington Heights, 429 U.S. at 267–

68. A.089–90; see supra p. 40. This law furthers the legitimate goal of confirming 

students’ current residency. See supra pp. 23–24. Plaintiffs do not explain why they 

should prevail under controlling caselaw as to this law under the discriminatory 

effect and intentional-discrimination prongs, meaning that they have forfeited this 

argument. See Pruitt, 472 F.3d at 930. 

6. Law Prohibiting Ballots With Straight-Ticket Option  

Another provision of Act 23 eliminated the straight-ticket option on ballots. 

See supra pp. 2–3. As the district court correctly held, this provision neither has had 

the effect of denying or abridging young voters’ or racial minorities’ right to vote nor 

does it intentionally discriminate on the basis of age or race. See A.083, 89–90. Far 

from advancing some invidious purpose, this law furthers the State’s legitimate 

interests in “decreas[ing] the chance of a voter selecting a straight-ticket option and 

then voting for candidates on the rest of the ballot,” which “would invalidate some or 

all of a voter’s choices.” A.126. In addition, the law “encourages voters to become more 

informed about” ballot choices and increases the likelihood that voters will not 

overlook items on a ballot. A.126. There is no hint in the “historical background” or 

“legislative history,” Arlington Heights, 429 U.S. at 267–68, of this provision 

suggesting that it was motivated to harm certain racial minorities or young people. 
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Plaintiffs do not develop any intentional-discrimination argument against the 

straight-ticket law in particular—mentioning it only in the background section, Pls. 

Opening Br. 5—and thus abandon this claim. See Pruitt, 472 F.3d at 930. 

7. Law Requiring Citizens To Prove Residence To Register To Vote  

The version of the documentary proof-of-residence rule challenged in this 

litigation was adopted as part of 2013 Wisconsin Act 182 and modified by Act 23. As 

the district court correctly held, this law neither has had the effect of denying or 

abridging young voters’ or racial minorities’ right to vote nor does it intentionally 

discriminate on the basis of age or race. See A.083, 89–90. Registering to vote in 

Wisconsin is “easy.” Frank I, 768 F.3d at 748; see supra pp. 24–25. And there is no 

evidence in the legislative history or preceding sequence of events showing racial or 

anti-youth animus. See Arlington Heights, 429 U.S. at 267–68. In any event, Plaintiffs 

mention this provision only once and by way of background, see Pls. Opening Br. 6–

7, so they have abandoned these claims. See Pruitt, 472 F.3d at 930. 

8.  Law Allowing For Voter Registering Through Special Registration 
Deputies 

This Wisconsin law eliminated the practice of appointing statewide and high-

school special registration deputies. See supra pp. 3–4. As the district court correctly 

held, this law neither has had the effect of denying or abridging young voters’ or racial 

minorities’ right to vote nor does it intentionally discriminate on the basis of age or 

race. See A.083, 89–90. There is absolutely no evidence of this law targeting youth 

voters or certain racial minorities for special harm under the Arlington Heights 
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factors. Plaintiffs develop no contrary arguments as to this law, meaning that they 

have abandoned them. See Pruitt, 472 F.3d at 930. 

9. Law Preempting Local Ordinances Requiring Landlords To 
Distribute Voter Forms 

A provision of 2013 Wisconsin Act 76 states that local governments may not 

pass laws requiring landlords “to communicate to tenants” voter information. See 

supra p. 4. As the district court correctly held, this provision neither has had the 

effect of denying or abridging young voters’ right to vote nor does it intentionally 

discriminate on the basis of age. See A.083, 89–90. This law is not remotely 

discriminatory in effect, since it does not even “preclude landlords from distributing 

materials.” “At most,” it simply denies some tiny fraction of voters “a convenience.” 

A.115. Likewise, there can be no argument (based on “historical background,” 

“legislative history,” or anything else, Arlington Heights, 429 U.S. at 267–68) that 

this provision was meant to harm young voters. Plaintiffs only mention this provision 

in their background section, and thus have abandoned this claim. See Pruitt, 472 F.3d 

at 930.  

10. Law Conferring Discretion On Local Officials To Set Zones For 
Election Observers 

Under a provision of 2013 Wisconsin Act 177, “[t]he observation areas” for 

election observers “shall be not less than 3 feet from nor more than 8 feet from the 

table at which electors” announce their presence or register. Supra p. 5. As the 

district court correctly held, this provision neither has had the effect of denying or 

abridging young voters’ or racial minorities’ right to vote nor does it intentionally 
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discriminate on the basis of age or race. See A.083, 89–90. This provision has no 

discriminatory effect, since it simply vests discretion in local officials to handle local 

issues (including overbearing observers). And nothing in the provision’s “historical 

background” or anything else suggests an underlying invidious purpose. Arlington 

Heights, 429 U.S. at 267–68. 

Plaintiffs’ brief does not argue to the contrary. The brief’s background section 

notes only that Act 177 was enacted notwithstanding that 2 cities allegedly had 

“problems with election observers.” Pls. Opening Br. 8. Plaintiffs state that Act 177’s 

“response was to move observers closer to voters.” Id. These allegations are not 

sufficient to develop an argument that this law intentionally discriminates on the 

basis of age or race. So these claims, too, are abandoned. See Pruitt, 472 F.3d at 930.  

B. Plaintiffs’ “Partisan Fencing” Claim Is Not Constitutionally 
Cognizable 

The Supreme Court has held that the Fifteenth Amendment forbids 

“purposefully discriminatory denial or abridgment by government of the freedom to 

vote” on account of race, City of Mobile, Ala. v. Bolden, 446 U.S. 55, 65 (1980), and 

that any claim of intentional discrimination under this provision is subject to the 

Arlington Heights framework. Id. at 66–67. Likewise, because the text of the Twenty-

Sixth Amendment extends to age groups the same protections that the Fifteenth 

Amendment offers racial groups, the logic of City of Mobile appears to apply equally 

to claims alleging intentionally discriminatory “denials” or “abridgments” on the 

basis of age.  
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Plaintiffs’ request that this Court impose a similar prohibition on laws 

discriminating against members of political parties—allowing what they call 

“partisan fencing” claims—fails. There is no constitutional amendment addressing 

political affiliation in the way that the Fifteenth and Twenty-Sixth Amendments 

address race and age (respectively). And Plaintiffs do not even bother to wage the 

“uphill battle” of “persuad[ing] this Court” to declare partisan affiliation a new 

“suspect classification.” Douglas by Douglas v. Hugh A. Stallings, M.D., Inc., 870 F.2d 

1242, 1245 (7th Cir. 1989). Anyway, it is clear that any such attempt would fail: 

Members of major political parties like the Democratic Party are not “saddled with 

such disabilities, or subjected to such a history of purposeful unequal treatment, or 

relegated to such a position of political powerlessness as to command extraordinary 

protection from the majoritarian political process.” Id. (citation omitted); see Vieth v. 

Jubelirer, 541 U.S. 267, 307 (2004) (Kennedy, J., concurring) (“Race is an 

impermissible classification,” but “[p]olitics is quite a different matter.”). In short, as 

this Court has recognized, “there is no rule whereby legislation that otherwise passes 

the proper level of scrutiny . . . becomes constitutionally defective because one of the 

reasons the legislators voted for it was to punish those who opposed them during an 

election campaign.” Hearne v. Bd. of Educ. of City of Chicago, 185 F.3d 770, 775 (7th 

Cir. 1999). So whether some legislators who voted for the challenged provisions “may 

have felt secretly gleeful” that the laws at issue would harm Democrats “is simply 

irrelevant as a matter of law.” Id.  



 

- 50 - 

That is not to say that restrictions on voting motivated solely by partisan self-

interest are not subject to constitutional scrutiny. As with any law burdening the 

right to vote, “the proper level of scrutiny” is Anderson-Burdick. See Hearne, 185 F.3d 

at 775. And Crawford and Frank I explain that evidence of partisan intent will not 

invalidate an otherwise lawful act: “[I]f a nondiscriminatory law is supported by valid 

neutral justifications, those justifications should not be disregarded simply because 

partisan interests may have provided one motivation for the votes of individual 

legislators.” Frank I, 768 F.3d at 755 (quoting Crawford, 553 U.S. at 204). 

Plaintiffs’ authorities are not to the contrary. Carrington v. Rash establishes 

that disenfranchising an entire group of citizens simply because of “the way [the 

group] may vote is constitutionally impermissible,” 380 U.S. 89, 94 (1965), but that 

is because it would amount to a wholly unjustified and severe burden on the right to 

vote. As for Justice Kennedy’s concurrence in Vieth, it simply raises the question 

whether “the First Amendment may be the more relevant constitutional provision in 

future cases that allege partisan gerrymandering,” 541 U.S. at 315 (Kennedy, J., 

concurring in the judgment) (emphases added), but in the vote-denial context—the 

domain of Anderson-Burdick—it is already settled that the First Amendment does 

indeed play a leading role, since the test requires an assessment “of the asserted 

injury to [any] rights protected by the First and Fourteenth Amendments.” Common 

Cause Ind. v. Individual Members of Ind. Election Comm’n, 800 F.3d 913, 917 (7th 

Cir. 2015) (quoting Burdick v. Takushi, 504 U.S. 428, 434 (1992)) (emphasis added). 

Likewise, McCrory is explicit that election restrictions driven by a “desire to benefit 
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a certain political party” are subject to Anderson-Burdick. 831 F.3d at 222. In keeping 

with these cases, the district court was entirely correct to reject Plaintiffs’ novel 

“partisan fencing” theory, see A.092–93, as has (so far as Defendants are aware) every 

court asked to adopt this theory. See Feldman v. Arizona, No. 16-1065, 2016 WL 

5341180, at *13–14 (D. Ariz. Sept. 23, 2016) (collecting cases), aff’d __ F.3d __, 2016 

WL 6427146 (9th Cir. Oct. 28, 2016), reh’g en banc granted __ F.3d __, 2016 WL 

6595970 (9th Cir. Nov. 2, 2016).21 

CONCLUSION 

The district court’s judgment should be reversed to the extent it permanently 

enjoined Wisconsin’s voting laws, and should be affirmed to the extent it upheld 

Wisconsin’s voting laws. 

  

                                            
21 Below, Plaintiffs raised a “partisan fencing” claim against each law. Here, Plaintiffs 

purport to renew those claims, although they do not attempt to show how each of the 
provisions specifically amounts to discrimination on the basis of partisan affiliation.  
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