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JURISDICTIONAL STATEMENT 

Plaintiffs-Appellees filed their complaint on February 2, 2016, asserting claims 

arising under 42 U.S.C. §§ 1983 and 1988. Plaintiffs filed an amended complaint as-

serting claims under the same statutes on July 15, 2016. The district court had juris-

diction over the federal-law claims under 28 U.S.C. §§ 1331 and 1343(a)(3). This 

Court has jurisdiction over this appeal under 28 U.S.C. § 1291. This appeal is a re-

view of a final order granting summary judgment to Plaintiffs-Appellees. SA.1–12. 

The judgment sought to be reviewed was entered by the district court on December 

28, 2016. SA.13. The Defendants-Appellants filed their notice of appeal on January 

27, 2017. Dkt.65. This notice was filed within 30 days of December 28, 2016, the date 

of the judgment being appealed. Dkt.65; SA.13; see Fed. R. App. P. 4(a)(1)(A). 
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STATEMENT OF THE ISSUES 

1. Section 9 of 2015 Wisconsin Act 1, codified at Wis. Stat. § 111.06(1)(i), allows 

employees to revoke an agreement “[t]o deduct labor organization dues . . . from [the] 

employee’s earnings” by “giving to the employer at least 30 days’ written notice of [ ] 

termination.” The antibribery provision of the Labor Management Relations Act 

makes it a felony to “deduct[ ] from the wages of employees in payment of membership 

dues in a labor organization” under an agreement that is “irrevocable for a period of 

more than one year.” 29 U.S.C. § 186(c)(4). Does § 186(c)(4) preempt Wis. Stat. 

§ 111.06(1)(i)? 

2. Is the summary affirmance in Sea Pak v. Industr., Tech., & Prof’l Emps. 

Div., 400 U.S. 985 (1971) (mem.), no longer binding because of subsequent develop-

ments in the Supreme Court’s preemption jurisprudence?  

INTRODUCTION 

Over two years ago, Wisconsin enacted a right-to-work law (Act 1) forbidding 

unions from forcing nonmember employees to pay them money. Twenty-seven other 

States have done the same—exercising a power that has been explicitly guaranteed 

to them since 1947. See Oil, Chem. & Atomic Workers Int’l Union v. Mobil Oil Corp., 

426 U.S. 407, 409 (1976) (federal law “allows individual States . . . to enact so-called 

‘right-to-work’ laws”); Sweeney v. Pence, 767 F.3d 654, 662–63 (7th Cir. 2014). Indeed, 

Congress has “ma[d]e certain” that nothing in the National Labor Relations Act “ex-

tinguish[es] state power” in this area, Retail Clerks Int’l Ass’n, Local 1625 v. 

Schermerhorn, 373 U.S. 746, 751 (1963) (Retail Clerks I), but instead leaves “States 
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free to legislate in th[e] field” of “execution and enforcement of union-security agree-

ments,” Retail Clerks Int’l Ass’n, Local 1625 v. Schermerhorn, 375 U.S. 96, 99–102 

(1963) (Retail Clerks II). By forbidding forced payments to unions, Act 1 has done 

exactly that.  

The Union in this case thinks it has found a loophole.1 Although no longer per-

mitted to enter into collective-bargaining agreements forcing all employees to pay 

membership dues, the Union relies on employee-signed “dues-checkoff authoriza-

tions” as a means to the same end. Checkoffs require employers to take dues out of 

an employee’s paycheck and send them to the union. Unless rescinded during a nar-

row 15-day window each year, the checkoff authorization in this case is irrevocable, 

and it renews automatically. Even if the Union’s collective-bargaining agreement 

drops a forced-dues provision in the meantime (which is what happened here, after 

Act 1 was passed), the terms of the authorization allow the Union to keep objecting 

employees on the hook for up to a full year of dues. Under the authorization, a worker 

who no longer wants to pay the Union (such as Lisa Alpin, the employee in this case) 

simply has no recourse short of quitting—her “right to work” is extinguished. 

Except that Act 1 gives her a remedy. Foreclosing this workaround, a separate 

provision of the law permits employees to revoke any dues-checkoff authorization 30 

days after sending a written notice. Wis. Stat. § 111.06(1)(i). Eager to exercise her 

freedom under Act 1 not to fund the Union, Alpin provided such notice in this case. 

                                            
1 Plaintiffs are the International Association of Machinists District 10, a labor organ-

ization in Milwaukee, Wisconsin, and Local Lodge 873, one of Machinists’ local lodges. SA.2. 
For simplicity, the State refers to them collectively as “the Union.”  
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The Union disregarded it. It argues that, under preemption doctrine, a statu-

tory exception to a federal statute criminalizing labor-related bribery, 29 U.S.C. 

§ 186(c)(4), invalidates Act 1’s dues-checkoff rule. In truth, there is no federal–state 

conflict here whatsoever. Section 186(c)(4) is not a permissive statute in the first 

place, much less a preemptively permissive one—it is a criminal statute with excep-

tions. It does not confer upon unions an affirmative right to enter into certain kinds 

of checkoffs. It simply excepts payments made to unions under certain checkoffs from 

federal criminal prosecution. Meanwhile, a different provision in the same federal 

law explicitly guarantees the authority of States to outlaw any union-security devices 

“that pass[ ] muster by federal standards,” Retail Clerks II, 375 U.S. at 103—a cate-

gory that includes irrevocable dues-checkoff agreements. See, e.g., Note, State Labor 

Laws in the National Field, 61 Harv. L. Rev. 840, 847 (1948) (“[T]here seems little 

doubt as to the validity of state statutes prohibiting the check-off or further regulat-

ing its use.”). 

A nearly 50-year old opinion by a federal district court in Georgia holds to the 

contrary, and that decision was summarily affirmed by the Supreme Court. See Sea 

Pak v. Industr., Tech., & Prof’l Emps. Div., 400 U.S. 985 (1971) (mem.). Yet a sum-

mary affirmance from the Supreme Court lacks precedential force when subsequent 

doctrinal developments undermine what the Court necessarily decided (if that can 

even be discerned). See Hicks v. Miranda, 422 U.S. 332, 344 (1975). Since 1971, fed-

eral preemption doctrine—the rationale of the Sea Pak district court—has grown con-

siderably more strict, focusing with greater precision upon the allegedly preemptive 
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law’s text and stressing that “[i]mplied preemption analysis” is no longer a “free-

wheeling judicial inquiry into whether a state statute is in tension with federal ob-

jectives.” Chamber of Commerce of U.S. v. Whiting, 563 U.S. 582, 607 (2011) (citation 

omitted). Evaluating the Sea Pak district court’s analysis in light of preemption doc-

trine’s post-1971 developments reveals a number of errors. That is reason enough to 

disregard the Georgia district court’s opinion. With Sea Pak properly set to one side, 

it is clear that Act 1’s dues-checkoff provision is entirely lawful. 

STATEMENT OF THE CASE 

A. Statutory Background 

1. On March 11, 2015, Wisconsin passed 2015 Wisconsin Act 1, known as a 

“right-to-work” law. Right-to-work laws generally restrict or ban union-security 

agreements. See 2015 Wis. Act 1, § 5, codified at Wis. Stat. § 111.04(3)(a)(3) & 

(3)(a)(4). A union-security agreement is “[a] contract between an employer and a un-

ion requiring workers to make certain payments (called ‘agency fees’) to the union as 

a condition of getting or keeping a job.” Union security agreement, Wex Legal Diction-

ary, Cornell University Law School Legal Information Institute, available at 

goo.gl/ruSo7v. Congress confirmed that States have the power to pass such laws in 

§ 164(b), a provision of the Labor Management Relations Act, which amended the 

National Labor Relations Act. See 29 U.S.C. § 164(b); see generally Sweeney, 767 F.3d 

654 (upholding Indiana’s right to work law). Wisconsin is now one of 28 States to have 

enacted right-to-work laws, many of which predate the National Labor Relations Act. 
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See Sweeney, 767 F.3d at 658–65; Right-to-Work Resources, National Conference of 

State Legislatures, available at https://goo.gl/CH8TBY. 

Act 1’s main right-to-work provision states that “[n]o person may require, as a 

condition of obtaining or continuing employment, an individual to . . . [p]ay any dues, 

fees, assessments, or other charges or expenses of any kind or amount, or provide 

anything of value, to a labor organization” or “any 3rd party.” See 2015 Wis. Act 1, 

§ 5, codified at Wis. Stat. § 111.04(3)(a)3 & (3)(a)4. The law applies only to collective-

bargaining agreements made after its enactment. 2015 Wis. Act 1, § 13. 

To enforce that provision, the Act also restricts union-security agreements by 

regulating union dues-checkoff provisions, which are contract terms authorizing an 

employer to deduct an employee’s union dues from the employee’s paycheck and to 

pay them to the employee’s union. See Office & Prof. Empls. Int’l Union v. Wood Cnty. 

Tel. Co., 408 F.3d 314, 315 (7th Cir. 2005). Act 1 makes it “an unfair labor practice 

for an employer . . . [t]o deduct labor organization dues or assessments from an em-

ployee’s earnings,” except when “the employer has been presented with an individual 

order therefor, signed by the employee personally, and terminable by the employee 

giving to the employer at least 30 days’ written notice of the termination.” 2015 Wis. 

Act 1, § 9 (codified at Wis. Stat. § 111.06(1)(i)). In other words, Wisconsin law allows 

employees to authorize employers to deduct union dues from their wages, but it guar-

antees the right of any employee to cancel that authorization 30 days after notifying 

the employer. The law “applies to the extent permitted under federal law.” Id. 
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2. A federal criminal statute contains a labor-related “antibribery provision,” 

Unite Here Local 355 v. Mulhall, 134 S. Ct. 594 (2013) (Breyer, J., dissenting from 

dismissal of writ as improvidently granted), an exception to which mentions dues-

checkoff provisions. Under the Labor Management Relations Act, “[i]t shall be un-

lawful for any employer . . . to pay . . . any money or other thing of value . . . to any 

labor organization . . . which represents . . . any of the employees of such employer 

who are employed in an industry affecting commerce.” 29 U.S.C. § 186(a)(2). This 

provision is “concerned with [eliminating the] corruption of collective bargaining 

through bribery of employee representatives by employers, [ ] extortion by employee 

representatives, and [ ] the possible abuse by union officers of the power which they 

might achieve if welfare funds were left to their sole control.” Arroyo v. United States, 

359 U.S. 419, 425–26 (1959) (footnotes omitted). Generally, depending on the amount 

of money at issue or the value of the given “thing of value,” “any person who willfully 

violates this section shall . . . be guilty of a felony” and “subject to a fine of not more 

than $15,000, or imprisoned for not more than five years, or both.” 29 U.S.C. 

§ 186(d)(2). The statute grants a right of action “to restrain violations of this section.” 

Id. § 186(e). 

Section 186 sets out exceptions to the antibribery prohibition. Relevant to the 

arguments here, one states that “[t]he provisions of this section shall not be applica-

ble . . . with respect to money deducted from the wages of employees in payment of 

membership dues in a labor organization: Provided, That the employer has received 
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from each employee, on whose account such deductions are made, a written assign-

ment which shall not be irrevocable for a period of more than one year.” 29 U.S.C. 

§ 186(c). In other words, the statute does not make it a felony to authorize an em-

ployer to deduct union-membership dues from the employee’s wages, but only if such 

authorization is not irrevocable by the employee for over one year. 

B. Factual Background 

1. Plaintiffs are the International Association of Machinists District 10, a labor 

organization in Milwaukee, Wisconsin, and Local Lodge 873, one of Machinists’ local 

lodges. SA.2. The Union represents employees at a John Deere plant in Wisconsin. 

SA.2. The collective-bargaining agreement that the Union has with John Deere con-

tains a dues-checkoff provision that is irrevocable by employees for one year, so long 

as the collective-bargaining agreement is valid. SA.2. 

Lisa Aplin (née Koser) is an employee with John Deere who signed a dues-

checkoff authorization in 2002, thus allowing John Deere to deduct union dues from 

her paycheck. SA.2. The reason that Aplin signed this form was that, before Act 1, 

John Deere had a union-security agreement with the Union; thus, all employees were 

required to be members of the Union—and timely pay dues—as a condition of em-

ployment. See Dkt.30-1:9 (copy of page 7 of the current collective bargaining agree-

ment stating that “[t]he company agrees . . . that if state law should change . . . the 

Union Security Clause will be reinstated”). Authorizing dues-checkoff before Act 1 

was a convenient way for employees to meet the agreement’s payment obligation and 

maintain their employment. Notably, the dues-checkoff authorization form that Aplin 
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signed also asked Aplin to become a member of the Union. Dkt.30-3:1. Aplin did not 

check the box, however, so she did not opt to become a formal member of the Union 

via this dues-checkoff authorization sheet. Dkt.30-3:1.  

On July 31, 2015, after Act 1 was passed, Aplin sent written notice to John 

Deere stating that she was revoking her dues-checkoff authorization effective in 30 

days, pursuant to Act 1. See SA.3; SA.14. This notice stated, “I no longer wish to pay 

Union Dues or any fee’s [sic] as a condition of my employment under 2015 Act 1.” 

SA.14. 

In September of that year, the Union refused to honor Aplin’s written revoca-

tion and responded to her via letter. SA.3; SA.15. That letter stated: “We have re-

ceived your 30 day’s notice to resign from the Union and your request to cease dues 

check-off. In compliance with your request we will instruct the Secretary-Treasurer 

of Local Lodge 873 to remove your name from the membership rolls,” SA.15, even 

though Aplin had not elected to become a formal member of the Union, Dkt.30-3:1 (no 

check mark in box for “Membership Application”). The letter continued: “However, 

your request to stop dues check-off cannot be granted at this time.” SA.15. As the 

letter explained, the Union did not give effect to Aplin’s written revocation because it 

did not comply with the terms of the collective-bargaining agreement then in effect, 

SA.3; SA.15, which was not the same agreement in effect at the time that Aplin signed 

the authorization, see SA.2. That is, in the Unions’ view, Aplin was purporting to 

revoke her dues-checkoff agreement earlier than the terms of the collective-bargain-

ing agreement allowed. SA.3. The letter further stated: “We are sorry to see you give 
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up your rights as a union member”; that “[a]ll of [Aplin’s employment] benefits are 

jeopardized without strong union membership to protect them”; that “by withdrawing 

from the Union, you are giving up your right to vote on contract proposals or partici-

pate in other union activities”; and that “[i]f you should decide to rejoin the Union in 

the future, please contact your committee person.” SA.15. 

Aplin then filed a complaint with the Labor Standards Division of the Wiscon-

sin Department of Workforce Development, which has power to hear wage com-

plaints. Wis. Stat. § 109.09; see also Dkt.30-6. Aplin alleged that the Union violated 

Act 1 by not honoring her dues-checkoff revocation. See SA.3. In November 2015, the 

Department agreed, concluding that “the dues taken from Aplin’s paycheck after she 

submitted her withdrawal were unauthorized and illegal.” SA.3 (citations omitted). 

2. Displeased with the Department’s conclusion, the Union in February 2016 

filed this lawsuit against the Secretary of the Department of Workforce Development 

(hereinafter “the State”), arguing that § 186(c)(4) preempted Wis. Stat. § 111.06(1)(i). 

SA.1, 4. 

The Union’s complaint asserted two claims. Dkt.30:6–7, 8. First, the Union as-

serted a § 1983 claim that “the Union has a right under [the] Labor Management 

Relations Act to negotiate and enforce dues checkoff authorizations that are valid for 

a period of up to one year,” but Act 1 infringes that right by limiting irrevocability to 

30 days. Dkt.1:6; see SA.1. Thus, the Union claimed, Act 1 is void under the Suprem-

acy Clause. See Dkt.1:6–7. Second, the Union asserted a claim for injunctive relief 



 

- 11 - 

against the State “to avoid irreparable injury . . . [to] the exercise of their rights under 

the Labor Management Relations Act.” Dkt.1:7. 

The Union moved for a preliminary injunction and the State moved for judg-

ment on the pleadings. Dkt.29:1–2. As to the motion for judgment on the pleadings, 

the State argued that the Union was not injured by the originally named defendants 

and thus lacked standing to sue. Dkt.29:5. The district court agreed in part with the 

State: the Union had not named all of the proper defendants in its original complaint, 

but the court concluded that a grant of leave to amend the complaint—not dismissal—

was the appropriate response. Dkt.29:9. The Union did amend its complaint, raising 

identical claims, Dkt.30:6–8, and adding the Secretary of the Wisconsin Employment 

Relations Commission as a named defendant (joining the already named Secretary of 

the Wisconsin Department of Workforce Development). Dkt.30:1. 

In its motion for a preliminary injunction, the Union argued that it had a like-

lihood of success on the merits in light of Sea Pak v. Industr., Tech., & Prof’l Emps. 

Div., 400 U.S. 985 (1971) (mem.), which is a Supreme Court summary affirmance of 

a two-paragraph Fifth Circuit per curiam decision, 423 F.2d 1229 (5th Cir. 1970), that 

in turn adopted a district-court decision, 300 F. Supp. 1197 (S.D. Ga. 1969). See 

Dkt.29:12. The Union also argued that it would be irreparably harmed absent an 

injunction because it “will lose a significant amount of dues” while Act 1 remains in 

force. Dkt.29:12. The Union uses these dues for, among other things, “mak[ing] polit-

ical contributions to candidates and political action funds supporting the rights of 

workers and the interests of District 10’s members.” Dkt.4:15. While the district court 
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accepted the Union’s likelihood-of-success argument, it rejected the irreparable-harm 

argument because the Union “offer[ed] no evidence to back up [its] concerns.” 

Dkt.29:12. 

Both the Union and the State then moved for summary judgment. SA.1. The 

Union argued that Act 1 was preempted under both a conflict-preemption theory and 

a field-preemption theory. E.g. Dkt.45:9. For both theories, the Union relied exten-

sively—if not exclusively—on Sea Pak. See SA 1–2; Dkt.45:10, 16.  

The State responded that, in light of significant doctrinal developments, Sea 

Pak fell within the narrow exception to the rule that lower courts must follow Su-

preme Court precedent—an exception specifically crafted by the Supreme Court for 

summary affirmances like Sea Pak. Dkt.38:20 (citing Hicks v. Miranda, 422 U.S. 332, 

344 (1975)). The State then argued that, with Sea Pak out of the way, § 186(c)(4) did 

not preempt Act 1 on either a conflict-preemption or field-preemption rationale. 

Dkt.38:4, 12, 31.  

C. The district court granted summary judgment to the Union, SA.2, holding 

that § 186(c)(4) preempted Act 1 on both obstacle-preemption and field-preemption 

rationales, SA.7. The court concluded that “its resolution is controlled by the [sum-

mary affirmance] in Sea Pak.” SA.6. The court explained that “Sea Pak expressly 

discusses and relies on both conflict and field preemption.” SA.7; SA.9–10 (Sea Pak 

relies on “purposes and objectives [conflict] preemption,” the latter also called obsta-

cle preemption) (citations omitted). Applying obstacle preemption, the court held that 

“a state law limiting the irrevocability of dues checkoff agreements to 30 days directly 
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conflicts with the federal law permitting unions to bargain for longer periods of irrev-

ocability.” SA.10. As to field preemption, the court read Sea Pak to conclude “that the 

NLRA occupied the field of dues checkoff-agreements . . . to such an extent . . . that 

no room remains for state regulation in the same field.” SA.7 (citations omitted). The 

court accordingly enjoined the enforcement of Act 1. SA.2. 

SUMMARY OF ARGUMENT 

I. Section 186(c)(4) does not preempt the provision of Act 1 limiting the irrevo-

cability of dues-checkoff agreements to 30 days. As relevant here, federal law could 

preempt Act 1 only impliedly, under the doctrines of conflict preemption or field 

preemption. Sprietsma v. Mercury Marine, 537 U.S. 51, 63–68 (2002). Act 1 is not 

preempted under either doctrine. 

First, it is not impossible to comply with both Act 1’s dues-checkoff rule and 

§ 186(c)(4)’s antibribery prohibition. Section 186(c)(4) requires dues-checkoff provi-

sions to be irrevocable for no more than one year, while Act 1 limits the maximum 

length of irrevocability to 30 days. To comply with both, the Union need only negotiate 

for dues-checkoff provisions that are irrevocable for 30 days or less, or simply honor 

an employee’s request to rescind a check-off authorization (effective 30 days after 

providing written notice). 

Nor does Act 1 conflict with the “purposes and objectives” of § 186(c)(4). Obsta-

cle preemption is a high threshold to meet, and Congress’s intent is the ultimate 

touchstone. Here, the purpose of § 186(c)(4) is to limit corruption through bribery. 

The law forbids unions from taking certain acts. It does not grant them rights at all, 
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much less a preemptive right to enter into any dues-checkoff agreement that is not 

criminally outlawed. What is more, the same federal act elsewhere explicitly preserves 

the right of States to regulate union-security agreements, § 164(b), a category that 

(for these purposes) includes irrevocable checkoffs, since they force employees to pay 

money to a union. 

Act 1 is also not preempted by § 186(c)(4) under a field-preemption theory. 

Field preemption invalidates a state law when federal regulation in a given area is 

so pervasive that it is reasonable to infer that Congress left no room for the States to 

supplement it. Modern field-preemption analysis is demanding: for example, the 

sheer complexity of a federal law alone does not support field preemption. Here, 

§ 186(c)(4), a criminal bribery prohibition, at most touches the field of dues-checkoff 

provisions. It does not occupy it. The statute’s manifest purpose is to eliminate the 

corruption of collective bargaining through bribery of unions by employers, not to 

confer affirmative rights upon unions to enter into certain kinds of agreements. 

II. The Supreme Court’s summary affirmance in Sea Pak, which holds that 

§ 186(c)(4) preempts laws like Act 1 under either obstacle-preemption, field-preemp-

tion, or both, is no longer binding. 

Sea Pak summarily affirmed a two-paragraph Fifth Circuit per curiam deci-

sion, which itself affirmed a district-court decision. The Supreme Court has cautioned 

that summary affirmances must be read narrowly—in light of what they “necessarily 

decided”—and are not to be followed when subsequent doctrinal development under-

mine them. Hicks, 422 U.S. at 344. The Sea Pak district court held that a Georgia 
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dues-checkoff law was preempted by § 186(c)(4) under both obstacle and field preemp-

tion theories. In its appeal to the Supreme Court, Georgia explicitly challenged both 

preemption holdings. By summarily affirming without any explanation, the Supreme 

Court did not indicate what was “necessarily decided.” This greatly diminishes Sea 

Pak’s precedential force. 

More significantly, since Sea Pak, the Supreme Court has developed both ob-

stacle preemption and field preemption in a manner that renders Sea Pak no longer 

binding. See Hicks, 422 U.S. at 344. 

As for obstacle preemption, the Sea Pak district court applied the original wide-

ranging version of this doctrine, as first articulated in Hines v. Davidowitz, 312 U.S. 

52 (1941). Under that decision, courts were allowed to “look[ ] far beyond the relevant 

federal statutory text and [ ] embark[ ] on [their] own freeranging speculation about 

what the purposes of the federal law must have been.” Wyeth v. Levine, 555 U.S. 555, 

595 (2009) (Thomas, J., concurring in the judgment). The Supreme Court has cabined 

this doctrine since Sea Pak. Now, obstacle preemption “does not justify a freewheeling 

judicial inquiry into whether a state statute is in tension with federal objectives.” 

Whiting, 563 U.S. at 607 (citation omitted). There is now “a high threshold” to show 

that “a state law is [ ] preempted for conflicting with the purposes of a federal Act.” 

Id. (citations omitted). Moreover, unlike the “freewheeling” approach of Hines, mod-

ern obstacle preemption is limited first and foremost to the text. Wyeth, 555 U.S. at 

573–81. 
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The district court in Sea Pak followed Hines’s unbounded approach. Nowhere 

did the Sea Pak district court seriously analyze the text of § 186(c)(4). Further, its 

reliance on legislative history was facially inadequate. The upshot is that Sea Pak 

has been subsequently undermined by the development of modern obstacle-preemp-

tion doctrine and is entitled to no weight. 

Field preemption also has undergone developments similarly fatal to Sea Pak. 

Unlike in 1971, the Court now requires that “Congress [ ] do much more to oust all of 

state law from a field.” Kurns v. R.R. Friction Prod. Corp., 565 U.S. 625, 638 (2012) 

(Kagan, J., concurring). Under modern jurisprudence, the complexity of federal law 

alone will no longer support a conclusion of field preemption; rather, something more 

is needed to show congressional intent to preempt a field. That “something” is an 

expression of congressional intent in the text and structure of the statute at issue. 

The Sea Pak district court’s field-preemption analysis is decidedly within the 

approach taken before the Court’s modern jurisprudence. As noted above, § 186(c)(4) 

is a limited exception to § 186’s criminal prohibition on employers paying money to 

unions. The Sea Pak district court incorrectly read these two simple provisions as 

establishing that federal law occupied the entire field of dues-checkoff provisions. As 

an initial matter, those two provisions are not nearly complex or pervasive enough to 

occupy a field. But even if they were, that fact alone is no longer enough to establish 

field preemption. The “something more” that the Court now requires is not present 

in the text or structure of § 186. Accordingly, since Sea Pak’s approach to field 
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preemption has been wholly undermined by doctrinal developments, this Court is not 

bound by it. 

STANDARD OF REVIEW 

This Court reviews a district court’s grant of summary judgment de novo. Ezell 

v. City of Chicago, 846 F.3d 888, 892 (7th Cir. 2017). Summary judgment is appropri-

ate when there is no genuine dispute of material fact and the movant is entitled to 

judgment as a matter of law. Fed. R. Civ. P. 56(a); see Ezell, 846 F.3d at 892. 

ARGUMENT 

I. Section 186(c)(4) Does Not Preempt Act 1’s Dues-Checkoff Rule 

Under the Constitution’s Supremacy Clause, federal law “shall be the supreme 

Law of the Land . . . , any Thing in the Constitution or Laws of any State to the Con-

trary notwithstanding.” U.S. Const. Art. VI, cl. 2. The Supreme Court recognizes two 

categories of federal preemption of state law, express and implied. See Sprietsma v. 

Mercury Marine, 537 U.S. 51, 62–68 (2002).2 In general, Congress may impliedly 

preempt state law in two ways: “when the scope of a statute indicates that Congress 

intended federal law to occupy a field exclusively,” called field preemption, or “when 

state law is in actual conflict with federal law,” called conflict preemption. Id. at 64–

65 (citations omitted); see Patriotic Veterans, Inc. v. Indiana, 736 F.3d 1041, 1049 (7th 

Cir. 2013) (noting that these distinctions are not “‘rigidly distinct’”).3 

                                            
2 Express preemption is irrelevant here, since no federal statute at issue contains ex-

plicitly preemptive language. 
3 The Court also “has articulated two distinct [implied] pre-emption principles” for 

certain other provisions of the NLRA. Metropolitan Life Ins. v. Massachusetts, 471 U.S. 724, 
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The exception to the antibribery provision in § 186(c)(4) does not preempt 

Act 1’s dues-checkoff rule under either theory. In fact, a separate provision of federal 

labor law—29 U.S.C. § 164(b)—explicitly authorizes States to regulate dues-checkoff 

authorizations and like union-security devices. 

A. Act 1 Is Not Preempted By § 186(c)(4) Under A Conflict-Preemption 
Theory 

There are two types of conflict preemption: (1) impossibility preemption, which 

applies when “it is impossible for a private party to comply with both state and federal 

requirements,” and (2) obstacle preemption, which invalidates a state law that 

“stands as an obstacle to the accomplishment and execution of the full purposes and 

objectives of Congress.” Sprietsma, 537 U.S. at 64 (citations omitted); Wyeth, 555 U.S. 

at 573; Patriotic Veterans, 736 F.3d at 1050. When considering claims of conflict 

preemption, “courts should assume that the historic police powers of the States are 

not superseded unless that was the clear and manifest purpose of Congress.” Arizona 

                                            
748 (1985). The first is Garmon preemption, which “protects the primary jurisdiction of the 
[National Labor Relations Board] to determine in the first instance what kind of conduct is 
either prohibited or protected by” those provisions. Id. (citing San Diego Building Trades 
Council v. Garmon, 359 U.S. 236 (1959)). The second is what has come to be known as Ma-
chinists preemption, which “protects against state interference with policies implicated by 
the structure of the [NLRA] itself [ ] by preempting state law . . . concerning conduct that 
Congress intended to be unregulated.” Id. at 749 & n.27 (citing Machinists v. Wis. Emp’t 
Relations Comm’n, 427 U.S. 132 (1976)). Neither of these principles is relevant here. See Sea 
Pak v. Indus., Tech., and Prof’l Emps., Division of Nat’l Maritime Union, 300 F. Supp. 1197 
(S.D. Ga. 1969) (addressing dues checkoffs while discussing neither doctrine); see also, e.g., 
Herbert R. Northrup & Augustus T. White, Subsidizing Contractors to Gain Employment: 
Construction Union “Job Targeting,” 17 Berkeley J. Emp. & Lab. L. 62, 82 (1996) (“[D]ues 
check-off is governed by section 302 of the Labor Management Relations Act [i.e., § 186], 
which is not within the NLRB’s enforcement jurisdiction.”). 
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v. United States, 132 S. Ct. 2492, 2501 (2012) (citation omitted); Wyeth, 555 U.S. at 

565. 

1. It Is Possible To Comply With Both Act 1 And § 186(c)(4) 

For federal law to preempt state law on an impossibility theory, “complete im-

possibility—not mere inconvenience or hardship”—is “require[d].” Patriotic Veterans, 

736 F.3d at 1050; Wyeth, 555 U.S. at 590 (Thomas, J., concurring in the judgment) 

(“The Court has generally articulated a very narrow ‘impossibility standard.’”); see 

also Caleb Nelson, Preemption, 86 Va. L. Rev. 225, 228 (2000) (describing impossibil-

ity conflict preemption as “vanishingly narrow”). Thus, States may, consistent with 

the Supremacy Clause, offer more protection than federal law in a given area, so long 

as complying with the state law will not violate federal law. See, e.g., Patriotic Veter-

ans, 736 F.3d at 1049–50 (“We know, however, that states frequently . . . create more 

stringent laws regarding minimum wage, employment discrimination, educational 

standards, gambling, and highway safety, to name a few.”). 

Here, it is obviously possible to comply with both Act 1’s dues-checkoff rule and 

§ 186(c)(4)’s antibribery prohibition. Act 1 prohibits “deduct[ing] labor organization 

dues or assessments from an employee’s earnings,” unless the employer receives a 

signed writing from the employee that is “terminable by the employee giving to the 

employer at least 30 days’ written notice of the termination,” Wis. Stat. § 111.06(1)(i). 

Federal law makes it “unlawful for any employer” to pay money to a labor organiza-

tion, 29 U.S.C. § 186(a)(4), except for “money deducted from the wages of employees 

in payment of membership dues in a labor organization” pursuant to the employee’s 
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“written assignment which shall not be irrevocable for a period of more than one 

year,” id. § 186(c)(4). Accordingly, the Union complies with both state and federal law 

when it negotiates for dues-checkoff provisions that are irrevocable for 30 days or 

less, or when it simply honors an employee’s request to rescind a check-off authoriza-

tion 30 days after receiving written notice. In either case, the check-off authorizations 

are “terminable by the employee . . . [within] 30 days’ written notice,” Wis. Stat. 

§ 111.06(1)(i), and are “not[ ] irrevocable for a period of more than one year,” 29 U.S.C. 

§ 186(c)(4). See Wyeth, 555 U.S. at 573. 

2. Act 1 Does Not “Stand As An Obstacle” To § 186(c)(4)’s Purposes 

The second type of conflict preemption asks whether the state law poses an 

obstacle to a federal law’s purpose, even if dual compliance is not literally impossible. 

Sprietsma, 537 U.S. at 63–68; but see Hillman v. Maretta, 133 S. Ct. 1943, 1955 (2013) 

(Thomas, J., concurring in the judgment) (criticizing this strain of preemption doc-

trine). The Supreme Court has repeatedly held that “a high threshold must be met if 

a state law is to be preempted for conflicting with the purposes of a federal Act.” 

Whiting, 563 U.S. at 607. In the first place, courts must “assume that the historic 

police powers of the States are not superseded unless that was the clear and manifest 

purpose of Congress.” Arizona, 132 S. Ct. at 2501 (citation omitted). Hence the Court 

has warned that “[i]mplied preemption analysis [is not a] freewheeling judicial in-

quiry into whether a state statute is in tension with federal objectives.” Whiting, 563 

U.S. at 607 (citations omitted). The “purpose of Congress” is the “ultimate touchstone 

in every pre-emption case.” Wyeth, 555 U.S. at 573 (citations omitted). “Evidence of 
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pre-emptive purpose is sought in the text and structure of the statute at issue.” CSX 

Transp., Inc. v. Easterwood, 507 U.S. 658, 664 (1993). 

The Court’s application of this principle in Algoma Plywood & Veneer Co. v. 

Wisconsin Employment Relations Board, 336 U.S. 301 (1949), is especially instruc-

tive. The question there was whether a Wisconsin statute requiring union-security 

agreements to be approved by two-thirds of the employees was preempted by the 

NLRA under an obstacle theory. See id. at 303–04. The Court noted that, while the 

NLRA “disclaims a national policy hostile to the closed shop or union-security agree-

ment,” id. at 307, the Act “does nothing to legalize the closed-shop agreement in the 

State where it may be illegal,” id. at 308 (emphasis added). Rather, “States are left 

free to pursue their own more restrictive policies in the matter of union-security 

agreements.” Id. at 314. So the Wisconsin law did “not conflict with the enacted poli-

cies of Congress.” Id. at 315. 

Under this doctrine, § 186(c)(4) does not come close to preempting Act 1’s dues-

checkoff provision. To begin, the presumption against preemption applies with added 

force here because the States long have regulated wage assignments of employers 

and employees as well as payroll deductions generally. See Mut. Loan Co. v. Martell, 

222 U.S. 225 (1911); Ysursa v. Pocatello Educ. Ass’n, 555 U.S. 353, 359 (2009) (noting, 

in a challenge to a state right-to-work law’s dues-checkoff provision, that “the parties 

agree that the State is not constitutionally obligated to provide payroll deductions at 

all”); see also Note, Checkoff of Union Dues Invalid Under State Wage Assignment 

and “Weekly Payment” Statutes, 63 Harv. L. Rev. 902 (1950) (“[F]ederal law should 
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not supersede these wage [checkoff] regulations, which reflect the state’s greater in-

terest in the manner in which its citizens are paid.”). Indeed, consistent with the 

States’ long-standing authority in this area, this Court has indicated in a recent un-

ion-dues case that “Wisconsin could [ ] rationally eliminate[ ] all payroll deductions.” 

Wis. Educ. Ass’n Council v. Walker, 705 F.3d 640, 657 (7th Cir. 2013) (emphasis 

added). It follows that States traditionally enjoy the power to determine the circum-

stances in which employees may revoke checkoff authorizations. 

Far from implicitly ousting that state authority to regulate checkoffs, the La-

bor Management Relations Act explicitly preserves the untrammeled right of States 

to regulate union-security agreements, of which (for these purposes) dues-checkoff 

provisions are one kind. The two provisions of the Act governing union-security agree-

ments make this clear. 

First, 29 U.S.C. § 158(a) permits, as a matter of federal policy, agreements im-

posing a post-hire “condition” of “membership” on employees. But “the ‘membership’ 

that may be so required has been whittled down to its financial core,” Commc’n Work-

ers of Am. v. Beck, 487 U.S. 735, 745 (1988) (citation omitted): an employee satisfies 

a union “membership” requirement merely by paying the union, and, indeed, the em-

ployee may be required to pay for only “union activities . . . germane to collective bar-

gaining, contract administration, and grievance adjustment.” Id. In other words, the 

Supreme Court has equated the act of paying a union for exclusive representation 

with the status of union membership. So, inasmuch as employees pay to the union 

chargeable fees under Beck, they are union “members” for purposes of § 158(a). To 
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the extent they do not, they are not. The fact of payment alone confers “membership,” 

and a (post-hire) requirement of such “membership” passes muster under § 158(a). 

Thus the dues-checkoff provision at issue here satisfies that section: For 350 days a 

year, the employee has no legal means of withholding his or her payments, SA.2—

those payments are plainly a requirement of employment. And because the payments 

support the union’s representative services, they confer “membership” upon the em-

ployee for purposes of § 158(a). Thus, § 158(a) authorizes such agreements. 

But precisely because check-off obligations like the one here are permissible 

union-security devices under § 158(a), they are explicitly made subject to state regu-

lation by § 164(b). Section § 164(b) states that nothing in § 158(a) “shall be construed 

as authorizing the execution or application of agreements requiring membership in a 

labor organization as a condition of employment in any State or Territory in which 

such execution or application is prohibited by State or Territorial law.” 29 U.S.C. 

§ 164(b). The reason for this provision is that “Congress feared” that courts would 

read § 158(a)(3) not simply to permit as a matter of federal law union-security clauses 

that comport with federal policy, but also to preempt the laws of States “where such 

arrangements were contrary to the State policy.” Retail Clerks I, 373 U.S. at 751 (ci-

tations omitted). So Congress enacted § 164(b) to “make certain” that the Act would 

not at all “extinguish[ ] state power,” id., but would leave “States free to legislate in 

th[e] field” of “execution and enforcement of union-security agreements,” Retail 

Clerks II, 375 U.S. at 99–102. Or, as the Court has put it in other cases, “[§ 164(b)] 

was designed to make clear that [§ 158(a)(3)] left the States free to pursue ‘their own 
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more restrictive policies in the matter of union-security agreements,’” Oil, Chem. & 

Atomic Workers, 426 U.S. at 417 (quoting Algoma Plywood Co. v. Wis. Bd., 336 U.S. 

301, 314 (1949)). Accordingly, “[§ 164(b)] gives the States power to outlaw even a un-

ion-security agreement that passes muster by federal standards.” Retail Clerks II, 

375 U.S. at 103. Indeed, this Court in Sweeney, 767 F.3d 654, confirmed that this 

provision specifically upholds state power “to enact laws prohibiting union-security 

arrangements” that are permissible as a matter of federal law. Id. at 659. That au-

thority includes the power to ban one-year checkoff agreements requiring employees 

to pay collective-bargaining dues to unions. See, e.g., Note, 61 Harv. L. Rev. at 847 

(reporting, a year after § 164(b)’s passage, that “there seems little doubt as to the 

validity of state statutes prohibiting the check-off or further regulating its use”); see 

also NLRB v. Gen. Motors Corp., 373 U.S. 734, 735–36 & n.3 (1963) (describing the 

agreement in that case as containing a provision for “maintenance of membership”—

identified in a footnote as a “[c]heck-[o]ff” provision—and then stating that this pro-

vision was “not operative . . . in such States as Indiana where state law prohibited 

making union membership a condition of employment” (emphases added)). 

Reinforcing this point, the exception to the bribery prohibition in § 186(c)(4) 

itself links dues-checkoff payments and “membership.” It unambiguously applies only 

to “money deducted from the wages of employees in payment of membership dues in 

a labor organization.” § 186(c)(4) (emphasis added). This suggests that payments un-

der a checkoff are legal only if they are “membership” dues. At the very least, 

§ 186(c)(4)’s use of “membership” indicates that agreements requiring such payments 
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are indistinguishable from the forced “membership” agreements subject to prohibi-

tion under § 164(b). 

Accordingly, many have described checkoffs—sometimes called “maintenance 

of membership” provisions, Gen. Motors Corp., 373 U.S. at 735–36 & n.3—as a kind 

of union-security device that is susceptible of state prohibition. Representative Hart-

ley, a co-sponsor of the Labor Management Relations Act, characterized checkoff as 

“a form of union security that is in effect in many plants.” H.R. Rep. No. 80-245, at 

20 (1947). And the House Conference Report explained that § 164(b) was meant “to 

assure that nothing in the Act was to be construed as authorizing any closed shop, 

union shop, maintenance of membership or other form of compulsory unionism agree-

ment in any state where the execution of such agreement would be contrary to the state 

law. Many states have enacted laws or adopted constitutional provisions to make all 

forms of compulsory unionism in those states illegal,” and it was not the intent of the 

Act to “pre-empt the field in this regard.” Retail Clerks II, 375 U.S. at 101 n.9 (quoting 

H.R. Rep. No. 80-510, at 60 (1947) (Conf. Rep.)) (emphases added). In addition, his-

torically, “scholars [have] considered dues checkoff a relatively minor form of union 

security.” Heidi Marie Werntz, Comment, Waiver of Beck Rights and Resignation 

Rights: Infusing the Union-Member Relationship with Individualized Commitment, 

43 Cath. U. L. Rev. 159, 163 & n.17 (1993) (citing labor-law treatise); see also E. B. 

McNatt, Check-Off, 4 Lab. L. J. 123, 123 (1953) (“The check-off is simply another form 

of union security provision and is therefore closely related to various union shop pro-

visions in collective bargaining contracts.”). Indeed, even the Union in this case treats 
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checkoffs as a form of union security: Article 3 of one of the Union’s own collective-

bargaining agreements with John Deere is entitled “Union Security,” and one of that 

article’s sections is titled “Check-Off of Union Membership Dues.” Dkt.30-1:2. 

Applied here, these principles establish that irrevocable dues-checkoff provi-

sions requiring employees to pay membership dues to the union directly from their 

paycheck, whether they consent at the time of payment or not, are union-security 

devices. Supra pp. 22–25. For example, Ms. Aplin would have been forced to remit 

part of her paycheck to the Union until late October 2015, when she may have re-

voked the checkoff per the terms of the collective-bargaining agreement, even though 

she had written three months prior that she no longer wished to support the Union. 

See SA.14–15. Congress allowed States to prohibit this forced payment with § 164(b), 

no less than the forced payment at issue in Sweeney. Of course, the fact that Aplin 

agreed to the one-year irrevocable dues-checkoff provision in the past does not change 

the analysis (not least because, at the time she signed the form, the pre–Act 1 collec-

tive-bargaining agreement had a forced-dues provision): an employee’s agreement to 

pay membership dues directly for one year (rather than through a paycheck deduc-

tion) would obviously be invalidated in a right-to-work State the moment the em-

ployee refused to make a “required” payment. 

Even if checkoff authorizations were technically not considered union-security 

devices for these purposes (meaning that § 164(b) alone would not confirm States’ 

authority to restrict them), the doctrine of obstacle preemption would not justify in-

validating Wisconsin’s dues-checkoff law. The Supreme Court held in Whiting, 563 
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U.S. 582, that, where “Congress [has] specifically preserved [certain] authority for 

the States, it stands to reason that Congress [does] not intend to prevent the States 

from using appropriate tools to exercise that authority.” Id. at 600–01. Applying the 

Whiting principle to this context is straightforward: Since Congress has “specifically 

preserved” state authority to ban agreements forcing objecting employees to pay un-

ions membership fees (under § 164(b)), “it stands to reason that Congress” has not 

prohibited States from using the “appropriate tool” of forbidding difficult-to-revoke 

checkoff authorizations, which are virtually indistinguishable from other union-secu-

rity devices save for their shorter fuses (federal law makes them irrevocable up to a 

year at most, while other union-security agreements typically last the life of the col-

lective-bargaining agreement). A federally permitted right-to-work law that invali-

dated forced-dues provisions, such as Act 1, would be a dead letter “if [the workers] 

individually [ ] could not thereafter cease paying union dues upon resigning from 

membership.” Penn Cork & Closures, Inc., 156 NLRB 411, 414–15 (1965), aff’d, 376 

F.2d 52 (2d Cir. 1967) (Friendly, J.). 

But even with § 164(b) completely out of the picture, an obstacle-preemption 

argument based on § 186(c)(4) would fail as well. Section 186 very clearly expresses 

its purpose. Unlike other labor-law provisions, it is not at all concerned with specify-

ing or limiting permissible terms and conditions of a collective-bargaining agreement. 

Indeed, it is not even a civil provision. It is a criminal law—specifically, an “antibrib-

ery provision.” Mulhall, 134 S. Ct. at 594 (Breyer, J., dissenting from dismissal of 

writ as improvidently granted); see also Kaiser Steel Corp. v. Mullins, 455 U.S. 72, 95 
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(1982) (Brennan, J., dissenting). The law “makes it a felony for an employer to give 

to a union representative, and for a union representative to receive from an employer, 

anything of value.” United States v. Sun-Diamond Growers of Cal., 526 U.S. 398, 409 

(1999). 

The meaning of subsection (c)(4)—an exception to the antibribery provision—

is unmistakable and cannot be read to forbid States from regulating dues-checkoff 

agreements. See Whitman v. Am. Trucking Ass’n, Inc., 531 U.S. 457, 468 (2001) (Con-

gress does not “hide elephants in mouseholes”). It simply carves out an exception to 

the prohibition: it does not apply “with respect to money deducted from the wages of 

employees in payment of membership dues in a labor organization.” 29 U.S.C. 

§ 186(c)(4). And it adds in a proviso: “Provided, That the employer has received from 

each employee, on whose account such deductions are made, a written assignment 

which shall not be irrevocable for a period of more than one year, or beyond the ter-

mination date of the applicable collective agreement, whichever occurs sooner.” Id. 

Put together, the exception and proviso unambiguously state that, although it is a 

felony for unions to receive things of value from employers, it is not a felony if the 

thing of value is money collected as “membership dues” under a dues-checkoff agree-

ment that meets the conditions of the proviso. To illustrate, it is not a federal felony 

for a union to collect money under a dues-checkoff agreement whose terms permit the 

employee to revoke immediately, or 30 days after giving notice. The “existence of a 

dues checkoff” is relevant simply to the bottom-line question of criminal liability. See 

United States v. Gruttadauro, 818 F.2d 1323, 1326–27 (7th Cir. 1987). Nothing in the 
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proviso remotely confers on unions a preemptive right to enter into check-off author-

izations that (whether comfortably or just barely) avoid the bribery prohibition. 

That the provision’s “purposes and objectives” concern exclusively the crimi-

nalization of labor-related corruption is confirmed by the law’s history. In analyzing 

this specific provision, the Supreme Court stated that “[w]hen Congress enacted 

[§ 186(c)(4)] its purpose was . . . to deal with problems peculiar to collective bargain-

ing. The provision was aimed at practices which Congress considered inimical to the 

integrity of the collective bargaining process.” Arroyo, 359 U.S. at 424–25. “Through-

out the [congressional] debates . . . [t]hose members of Congress who supported the 

amendment were concerned with corruption of collective bargaining through bribery 

of employee representatives by employers, with extortion by employee representa-

tives, and with the possible abuse by union officers of the power which they might 

achieve if welfare funds were left to their sole control.” Id. at 425–26 (footnotes omit-

ted). 

Act 1’s checkoff provision in no way interferes with this anti-corruption objec-

tive. See Wis. Stat. § 111.06(1)(i). If anything, it furthers it, since Act 1 prohibits un-

ions from circumventing the law’s ban on forced-dues provisions by forcing employees 

into checkoffs that accomplish the same objective—requiring them to pay “member-

ship” dues over their objections. 
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B. Act 1 Is Not Preempted By § 186(c)(4) Under A Field-Preemption The-
ory 

1. The doctrine of field preemption invalidates a state law when federal regu-

lation in a given area is “so pervasive as to make reasonable the inference that Con-

gress left no room for the States to supplement it.” Gade v. Nat’l Solid Wastes Mgmt. 

Ass’n, 505 U.S. 88, 98 (1992) (citations omitted). As under obstacle preemption, 

“courts should assume that the historic police powers of the States are not superseded 

unless that was the clear and manifest purpose of Congress.” Arizona, 132 S. Ct. at 

2501 (citations omitted). And the touchstone is Congress’s intent. Hillsborough Cnty., 

v. Automated Med. Labs., Inc., 471 U.S. 707, 714 (1985). “A state law that falls within 

a pre-empted field conflicts with Congress’ intent (either express or plainly implied) 

to exclude state regulation.” English v. Gen. Elec. Co., 496 U.S. 72, 79 n.5 (1990). 

“Modern” field-preemption analysis is demanding. Kurns v. R.R. Friction Prod. Corp., 

565 U.S. 625, 638 (2012) (Kagan, J., concurring) (“Under our more recent cases, Con-

gress must do much more to oust all of state law from a field.”). 

2. To determine whether field preemption applies here, the Court first must 

discern the field that § 186(c)(4) allegedly regulates; ask whether § 186(c)(4) imposes 

a “federal regulatory scheme [ ] so pervasive” or furthers a “federal interest so domi-

nant that it may be inferred that” Congress intended the statute to occupy the rele-

vant field, Patriotic Veterans, 736 F.3d at 1041 (citation omitted); and then, if so, 

whether Act 1’s dues-checkoff rule falls within that field, see Kurns, 565 U.S. at 631, 

633–34. 
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As explained supra pp. 27–29, the subject matter of § 186(c)(4) is criminal brib-

ery. It does not at all purport to set forth a range of negotiable terms and conditions 

in collective bargaining. Rather, the statute’s manifest purpose is to eliminate the 

“corruption of collective bargaining through bribery of employee representatives by 

employers, [the] extortion by employee representatives, and [ ] the possible abuse by 

union officers of the power which they might achieve if welfare funds were left to their 

sole control.” See Arroyo, 359 U.S. at 425–26 (footnotes omitted). If Congress had 

meant for § 186(c)(4) to preemptively authorize unions to enter into checkoff author-

izations that merely avoid criminal prohibition, it would have used language affirm-

atively conferring such a right. Supra pp. 28–29. 

What is more, the federal statute that does operate in the relevant “field” of 

union-security devices, § 164(b), explicitly preserves state power to regulate in this 

area. See supra pp. 23–34. As a general matter, Congress “has never exercised au-

thority to occupy the entire field in the area of labor legislation”; rather, some areas 

of labor law are open to concurrent state and federal regulation. Allis-Chalmers Corp. 

v. Lueck, 471 U.S. 202, 208 (1985) (emphasis added). The Supreme Court could not 

be clearer that, because of § 164(b), the regulation of union-security devices is one 

such “open” field: Congress passed § 164(b) to “make certain” that the Act would not 

at all “extinguish[ ] state power,” Retail Clerks I, 373 U.S. at 751, but would leave 

“States free to legislate in th[e] field” of “execution and enforcement of union-security 

agreements,” Retail Clerks II, 375 U.S. at 102 (emphasis added); see Oil, Chem. & 

Atomic Workers, 426 U.S. at 417. In fact, not “preempt[ing]” this field was the Act’s 
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“clear and unambiguous [ ] purpose.” Sweeney, 767 F.3d at 659 (citing Retail Clerks 

II, 375 U.S. at 101) (emphases added); see Algoma, 336 U.S. at 313–14. It was instead 

the purpose of Congress to “give the right of way to state law[s]” in this area. Retail 

Clerks II, 375 U.S. at 103; see Sweeney, 767 F.3d at 660. 

As explained above, supra pp. 23–24, Act 1’s checkoff provision is precisely the 

kind of law that § 164(b) invites States to pass, and it does not remotely conflict with 

the antibribery statute—which does not even express an “intent (either express or 

plainly implied) to exclude state regulation” in the first place. English, 496 U.S. at 79 

n.5. If anything, Act 1’s check-off rule promotes § 186’s anti-corruption objective. Su-

pra pp. 27–29. 

II. The Sea Pak Summary Affirmance Is No Longer Binding 

The district court concluded that § 186(c)(4) preempts Act 1, both under obsta-

cle-preemption and field-preemption theories, by relying exclusively on Sea Pak, 400 

U.S. 985. See SA.6–11. Sea Pak is a Supreme Court summary affirmance of a two-

paragraph Fifth Circuit per curiam decision, 423 F.2d 1229 (5th Cir. 1970), which 

itself affirms a district-court decision, 300 F. Supp. 1197 (S.D. Ga. 1969).4 Subsequent 

developments in the Supreme Court’s case law mean that Sea Pak is no longer bind-

ing. 

A. A summary affirmance is “not [ ] of the same precedential value as . . . an 

opinion of [the Supreme Court] treating [a] question on the merits.” Tully v. Griffin, 

                                            
4 Justice Harlan would have noted probable jurisdiction in Sea Pak and set the case 

for argument. 400 U.S. 985. 
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Inc., 429 U.S. 68, 74 (1976) (citation omitted); Ashland Oil Inc. v. Caryl, 497 U.S. 916, 

920 n.* (1990) (“The Court gives less deference to summary dispositions . . . .”). “An 

unexplicated summary affirmance settles the issues for the parties, and is not to be 

read as a renunciation by [the] Court of doctrines previously announced in [its] opin-

ions after full argument.” Mandel v. Bradley, 432 U.S. 173, 176 (1977).  

While lower courts must follow summary dispositions from the Supreme Court, 

only the Court’s resolution of questions necessarily decided by the summary disposi-

tion are binding. See Mandel, 432 U.S. at 176 (summary affirmances binding on “pre-

cise issues presented and necessarily decided”); Ill. State Bd. of Elections v. Socialist 

Workers Party, 440 U.S. 173, 182–83 (1979); Fusari v. Steinberg, 419 U.S. 379, 391 

(1975) (Burger, C.J., concurring). As the Third Circuit has instructed, to read a sum-

mary affirmance the lower court must “scrutinize the particular facts and the juris-

dictional statement of [the] case that was summarily disposed of to determine the 

‘precise issues presented and necessarily decided’ by the summary action, and . . . 

give conclusive effect only to these narrow questions.” Lecates v. Justice of Peace Ct. 

No. 4, 637 F.2d 898, 903 (3d Cir. 1980). 

Most relevant here, unlike Supreme Court merits opinions, unexplained sum-

mary affirmances do not bind lower courts in every circumstance. Rather, “when [sub-

sequent] doctrinal developments” undermine a summary affirmance, “inferior federal 

courts” should “adhere” to them no longer. Hicks v. Miranda, 422 U.S. 332, 344 (1975). 

The Supreme Court recognizes this exception to the general rule of judicial hierarchy 

because “summary affirmances have considerably less precedential value than an 



 

- 34 - 

opinion on the merits.” Ill. State Bd., 440 U.S. at 180–81. When subsequent Supreme 

Court doctrinal developments undermine the summary disposition, it makes little 

sense to ignore that doctrine in favor of an unreasoned summary order. See Hicks, 

422 U.S. at 344; Baskin v. Bogan, 766 F.3d 648, 659–60 (7th Cir. 2014). This Court 

and courts across the country have recognized this exception. See, e.g., Baskin, 766 

F.3d at 659–60; Soto-Lopez v. N.Y. City Civil Serv. Comm’n, 755 F.2d 266, 272–73 

(2d. Cir. 1985); Lecates, 637 F.2d at 902. The subsequent doctrinal development need 

not be a sea change: for example, in Soto-Lopez, the Second Circuit elected not to 

follow a summary affirmance based on a single intervening Supreme Court decision. 

755 F.2d at 272–75. 

B. In Sea Pak, Georgia passed a right-to-work law that required dues check-off 

provisions to be revocable at will. 300 F. Supp. at 1198. Three employees with such 

provisions sought to revoke them, and the employer complied. Id. at 1197–98. The 

union associated with that employer and the employer itself then filed dueling law-

suits over whether the employer’s compliance with the employees’ revocations was 

lawful. See id. 

The district court concluded first that the Georgia statute was preempted un-

der a field-preemption theory: “[t]he area of checkoff of union dues has been federally 

occupied to such an extent that under [§ 186(c)(4)] no room remains for state regula-

tion in the same field.” Id. at 1200; see also id. at 1201 (“Preemption of the field of 
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checkoff regulation by [§] 186(c)(4) leaves unimpaired the right of any state to pro-

hibit union or closed shops.”); id. at 1198 (“[The union] contends that Congress has 

preempted the field . . . .”). 

The Sea Pak district court also concluded—although with less specificity—that 

the Georgia statute was preempted under an obstacle conflict-preemption theory. The 

court inquired into the policy of § 186 by looking to legislative history, 300 F. Supp. 

at 1200–01, concluding that “[a] union is thus permitted to bargain for and receive a 

checkoff of dues under authorizations which may be irrevocable for as long as one 

year,” id. at 1200. The court held that “Congress acted with considered purpose in 

limiting the period of irrevocability to not more than a year.” Id. at 1200. Since the 

Georgia statute frustrated that purpose by limiting dues-checkoff irrevocability, the 

court concluded that “[t]he two statutory provisions are completely at odds. . . . They 

cannot coexist.” Id. at 1200. Nowhere in its Sea Pak opinion did the district court 

mention, let alone discuss, impossibility conflict preemption, see SA.9–10, even 

though that doctrine was well-developed before Sea Pak, see Fla. Lime & Avocado 

Growers, Inc. v. Paul, 373 U.S. 132, 142–43 (1963). Anyway, that doctrine could not 

have even arguably invalidated Georgia’s checkoff law. See supra pp. 19–20. So, the 

district court must have been concerned with obstacle preemption. 

The Fifth Circuit affirmed in a two-paragraph per curiam decision with no ad-

ditional analysis. 423 F.2d at 1230. 

In its appeal to the Supreme Court, Georgia criticized the district court under 

both conflict- and field-preemption theories. See Statement as to Jurisdiction, Sea 
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Pak v. Industr., Tech., & Prof’l Emps. Div., No. 70-463, 1970 WL 136846 at *5, *10, 

*13 (U.S. 1970). The Supreme Court summarily affirmed. 400 U.S. 985. Accordingly, 

the Supreme Court did not reveal whether one or both of the doctrines provided the 

grounds for its decision. See Lecates, 637 F.2d at 903–04. 

The presence of alternative grounds of relief makes this summary affirmance 

even less of a persuasive guide than single-issue summary affirmances. See Fusari, 

419 U.S. at 388 n.15 (criticizing a district court for adopting the “broadest” “reading 

of” a “summary affirmance,” even though that reading was “a plausible reading”). 

This Court cannot determine which preemption theory was necessarily decided by 

the Supreme Court, and thus would be left to guess upon which rationale to base its 

opinion. When coupled with the substantial changes in preemption doctrine since Sea 

Pak, infra pp. 37–45, the fatal infirmity of that decision is made all the more stark. 

C. Subsequent to Sea Pak, the Supreme Court developed its preemption juris-

prudence in a manner wholly inconsistent with the doctrines applied by the Sea Pak 

district court. First, obstacle-preemption analysis has grown more stringent. See 

Whiting, 563 U.S. at 607 (developing purposes-and-objectives preemption). Indeed, as 

a leading preemption commentator has explained, “[o]ver the last two decades, the 

Court has grown increasingly sensitive to the fact that its approach to preemption 

risks displacing too much state law.” Nelson, supra, at 288. The same is true of field 

preemption. Importantly, since “the categories of preemption are not rigidly dis-

tinct”—and thus “field pre-emption may be understood as a species of conflict pre-

emption”—the effect of developments in either theory of preemption on Sea Pak 
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should be considered cumulatively. Crosby v. Nat’l Foreign Trade Council, 530 U.S. 

363, 372 n.6 (2000) (citations omitted). Anyway, it is clear that “modern” field preemp-

tion has itself grown more stringent as well. Kurns, 565 U.S. at 638 (Kagan, J., con-

curring) (observing that “[u]nder [ ] more recent cases, Congress must do much more 

to oust all of state law from a field”). Because of these developments, therefore, Sea 

Pak falls within the limited exception—crafted by the Supreme Court solely for sum-

mary affirmances like Sea Pak—to the general rule that lower courts must follow 

Supreme Court summary affirmances. See Hicks, 422 U.S. at 344; Baskin, 766 F.3d 

at 660. 

a. The Supreme Court first articulated the obstacle theory of conflict preemp-

tion in Hines, 312 U.S. 52, decided before Sea Pak. Wyeth, 555 U.S. at 594 (Thomas, 

J., concurring in the judgment). In Hines, the Court held that when a state law “under 

the circumstances of [a] case, . . . stands as an obstacle to the accomplishment and 

execution of the full purposes and objectives of Congress,” that law is preempted. 312 

U.S. at 67. The Court recognized that “[i]n the final analysis, there can be no one 

crystal clear distinctly marked formula,” “infallible constitutional test,” or “exclusive 

constitutional yardstick” for this type of preemption. Id. (noting that the Court has 

used terms such as “conflicting; contrary to; occupying the field; repugnance; differ-

ence; irreconcilability; inconsistency; violation; curtailment; and interference” to de-

scribe preemption more broadly). 

The Hines standard for purposes-and-objectives preemption required courts to 

“look[ ] far beyond the relevant federal statutory text and instead embark[ ] on its 
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own freeranging speculation about what the purposes of the federal law must have 

been.” Wyeth, 555 U.S. at 595 (Thomas, J., concurring in the judgment). The Court in 

Hines, for example, looked “in part to public sentiment, . . . statements by particular 

Members of Congress,” and the failure of “numerous bills” to determine the purpose 

of the federal law at issue. Id. at 596 (citing Hines, 312 U.S. 71–73 & nn. 32–34). 

Since Sea Pak, although the Court has not overruled Hines’s “proposition that 

a state law is preempted where ‘it stands as an obstacle to the accomplishment and 

execution of the full purposes and objectives of Congress,’” Arizona, 132 S. Ct. at 2505 

(quoting Hines, 312 U.S. at 67), it has certainly cabined how this otherwise wide-

ranging standard may be applied, Whiting, 563 U.S. at 607. Modern cases make clear 

that, for example, “[i]mplied preemption analysis does not justify a freewheeling ju-

dicial inquiry into whether a state statute is in tension with federal objectives.” Id. 

(citations omitted). It imposes, contrary to what Hines suggests, “a high threshold” 

for litigants to pass to show “a state law is [ ] preempted for conflicting with the pur-

poses of a federal Act.” Id. (citations omitted). Further, while the inquiry is generally 

guided by the text and legislative history, Wyeth, 555 U.S. at 573–581, the Supreme 

Court has made text decidedly primary, see Puerto Rico Dep’t of Consumer Affairs v. 

Isla Petroleum Corp., 485 U.S. 495, 501 (1988) (clarifying that, “[w]hile we have fre-

quently said that pre-emption analysis requires ascertaining congressional intent, we 

have never meant that to signify congressional intent in a vacuum, unrelated to the 

giving of meaning to an enacted statutory text”) (citation omitted); see also Antonin 

Scalia & Bryan A. Garner, Reading Law: The Interpretation of Legal Texts 291 (2012) 
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(Congress’s preemptive intent “must derive from the text of the federal laws”). The 

“unenacted approvals, beliefs, and desires [of Congress]” cannot preempt state law 

“[w]ithout a text that can . . . plausibly be interpreted as prescribing federal pre-emp-

tion.” Puerto Rico, 485 U.S. at 501. So, under modern cases, “[e]vidence of pre-emptive 

purpose is sought in the text and structure of the statute at issue,” CSX Transp., 507 

U.S. at 664, just as purpose is discerned in other post-Sea Pak statutory-interpreta-

tion contexts, see, e.g., Caraco Pharm. Labs., Ltd. v. Novo Nordisk A/S, 132 S. Ct. 

1670, 1685 (2012) (prioritizing text); Tapia v. United States, 131 S. Ct. 2382, 2388 

(2011) (same); Carr v. United States, 130 S. Ct. 2229, 2241–42 (2010) (same). 

This Court has recognized this development in obstacle preemption since 

Hines. See City of Joliet v. New West, L.P., 562 F.3d 830, 834–35 (7th Cir. 2009). In 

City of Joliet, this Court explained that “[r]ecently the Supreme Court [has] empha-

sized that preemption inferred from a clash of goals and objectives should not be used 

expansively.” Id. (citing Wyeth, 555 U.S. 555); id. at 837 (“the Supreme Court does 

not think that declarations of purpose, however sweeping, preempt state or local 

laws”). Indeed, since Hines, the Supreme Court has come to recognize that a virtually 

unfettered approach to obstacle preemption violates the separation of powers: “When 

courts rely on purpose clauses, rather than the concrete rules that the political 

branches have selected to achieve the stated ends, judges become effective lawmak-

ers, bypassing the give-and-take of the legislative process.” Id. Thus, “it takes a fed-

eral [Congressional] command to preempt a state or local law; a conflict between a 
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local law and legislative aspirations does not displace another jurisdiction’s law. Wy-

eth reiterated that point.” Id. 

The district court in Sea Pak followed Hines’s free-ranging directive: it divined 

the purpose and objective of § 186(c)(4) based solely on: (1) a reading of “[t]he back-

ground of the statute and the Senate debates . . . ,” which it thought (without citing 

any particular material) “reveal[ed] deep concern about checkoffs and the period dur-

ing which they may be irrevocable,” and (2) a previous draft of this section that would 

have limited the irrevocability period to 30 days. 300 F. Supp. at 1200. On the basis 

of these conclusions alone the court determined that the purpose of § 186(c)(4)’s ex-

ception to the antibribery law was to grant unions the right to “bargain for and receive 

a checkoff of dues under authorizations which may be irrevocable for as long as one 

year.” Id. at 1200. 

Nowhere did the Sea Pak district court seriously analyze the text of § 186(c)(4), 

which is concerned “essentially” with “prohibit[ing] an employer from paying bribes 

to his employees, their representatives, or their union.” Kaiser Steel Corp., 455 U.S. 

at 95 (Brennan, J., dissenting). Further, its reliance on legislative history was facially 

inadequate: For instance, it referenced ambiguously “[t]he background of th[e] stat-

ute and the Senate debate . . . [which] reveal deep concern about checkoffs and the 

period during which they may be irrevocable,” 300 F. Supp. at 1200, but it identified 

nothing in that “background” to indicate that the legislators were concerned not 

merely with excepting certain checkoffs from criminal prohibition but specifically 
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with conferring a preemptive right to enter into any check-off authorization not crim-

inally forbidden. 

The upshot is that the Sea Pak district court followed the broad Hines formu-

lation to preemption, allowing its (mistaken) understanding of the “unenacted ap-

provals, beliefs, and desires [of Congress]” to preempt state law “[w]ithout a text that 

can . . . plausibly be interpreted as prescribing federal pre-emption.” Puerto Rico, 485 

U.S. at 501. Because that approach was not only incorrectly applied in Sea Pak itself, 

but also has been subsequently undermined by the development of modern preemp-

tion doctrine (as reflected in Whiting, Wyeth, and Puerto Rico), the Sea Pak district 

court’s obstacle-preemption analysis is entitled to no weight. 

b. “[M]odern” field-preemption doctrine is also more stringent than the doc-

trine was in 1971. Kurns, 565 U.S. at 638 (2012) (Kagan, J., concurring). Under the 

Court’s more recent cases, “Congress must do much more to oust all of state law from 

a field.” Id.; Camps Newfound/Owatonna, Inc. v. Town of Harrison, 520 U.S. 564, 

617 (1997) (Thomas, J., dissenting); see generally Nelson, supra, at 227 (“The Court 

has grown increasingly hesitant to read implicit field-preemption clauses into federal 

statutes.”). For example, although the test still asks whether federal law is “so per-

vasive as to make reasonable the inference that Congress left no room” in the field, 

Gade, 505 U.S. at 98 (quotations omitted), seeming comprehensiveness alone will no 

longer support a conclusion of field preemption, N.Y. State Dept. of Social Servs. v. 

Dublino, 413 U.S. 405, 415 (1973). Rather, something more is needed to show con-

gressional intent to preempt a field. See id. Thus, older field-preemption cases may 
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be “anachronism[s]” when “[v]iewed through the lens of modern preemption law.” 

Kurns, 565 U.S. at 638 (Kagan, J., concurring). Modern cases require an assertion of 

field preemption to focus instead on Congress’s purpose as expressed in the text. Ac-

cord Scalia & Garner, supra, p. 291. “A state law” is field-preempted if it is “Congress’ 

intent . . . to exclude [such] state regulation.” English, 496 U.S. at 79 n.5 (emphasis 

added). And “[e]vidence” of such intent “is sought in the text and structure of the 

statute at issue,” CSX Transp., Inc., 507 U.S. at 664, consistent with the modern 

Court’s approach in other statutory contexts. See supra __. 

The contrast between Napier v. Atlantic Coast Line Railroad Company, 272 

U.S. 605 (1926), a 1926 field-preemption case, and Dublino, a 1973 field-preemption 

case, is illustrative. In Napier, the Supreme Court determined that the field of railcar-

equipment requirements was preempted by a federal law that merely “delegated to 

[a] Commission . . .” a “general” “power” to regulate the “design, the construction, and 

the material of [railcars].” 272 U.S. at 611. Yet roughly 50 years later, the Supreme 

Court in Dublino concluded that “intricate and complex” “federal work incentive pro-

visions” of a “comprehensive character”—certainly more complex and comprehensive 

than the law in Napier—did not oust state law from the field of “welfare work re-

quirements.” 413 U.S. at 415. Indeed, sheer complexity alone would never lead to field 

preemption. Id. Thus, not only does the field-preemption doctrine now require federal 

law to be more complex than the law at issue in Napier—“a statute granting regula-

tory authority over that subject matter to a federal agency,” Kurns, 565 U.S. at 638 

(Kagan, J., concurring)—it also now requires federal law to evince something more 
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than this increased complexity, Dublino, 413 U.S. at 415; see also Hillsborough Cnty., 

471 U.S. at 717. 

The Sea Pak district court’s field-preemption analysis is decidedly within the 

Napier approach, not the subsequently developed Dublino approach, and it ignores 

the statute’s text. As noted above, § 186(c)(4) is a limited exception to § 186’s prohibi-

tion on employers paying money to unions. Section 186 is an antibribery provision 

that protects the union-employee relationship from being corrupted. See Arroyo, 359 

U.S. at 425–26. Section 186(c)(4) simply excepts from criminal punishment checkoff 

payments of an employee’s membership dues from the employee’s paycheck, so long 

as the employee consents in a writing that is not irrevocable for over one year. 29 

U.S.C. § 186(c)(4). The Sea Pak district court read these provisions to establish that 

federal law occupied the entire field of dues-checkoff provisions, relying on an argu-

ment that “congressional regulation of checkoff is sufficiently pervasive and encom-

passing to pre-empt the force of [state laws in this field].” 300 F. Supp. at 1199 (cita-

tion omitted); accord Napier, 272 U.S. at 611 (single grant of regulatory authority 

sufficient to preempt field). But under Dublino, mere pervasiveness is not enough. 

413 U.S. at 415. In addition, nothing in the (inapposite) legislative history on which 

the Sea Pak district court relied establishes a preemptive purpose finding any support 

in the text of the provision itself. See supra p. 39. 

Since the Sea Pak summary affirmance’s approach to field preemption has 

been wholly undermined by subsequent doctrinal developments like Dublino, this 

Court is not bound by it. Rather, this court must apply the field-preemption test for 
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itself, following modern Supreme Court jurisprudence. And under that test, as shown 

above, § 186 does not preempt Act 1. Section 186 has two simple provisions touching 

on the field of dues checkoffs, a broad prohibition of employer-to-union payments and 

a narrow exception for dues-checkoffs irrevocable for less than one year. These two 

provisions are not “intricate and complex” or of a “comprehensive character,” Dublino 

413 U.S. at 415; but even if they were, complexity alone is not enough, id. What is 

more, the federal statutes that do operate in the relevant “field” of union-security 

devices, §§ 158(a) and 164(b), explicitly preserve state power to regulate in this area. 

See supra pp. 21–27. Congress passed § 164(b) to “make certain” that the Act would 

not at all “extinguish[ ] state power,” Retail Clerks I, 373 U.S. at 751, but would leave 

“States free to legislate in th[e] field” of “execution and enforcement of union-security 

agreements,” Retail Clerks II, 375 U.S. at 102 (emphasis added); see Oil, Chem. & 

Atomic Workers, 426 U.S. at 417. Indeed, not “preempt[ing]” this field was the Act’s 

“clear and unambiguous [ ] purpose.” Sweeney, 767 F.3d at 659 (citing Retail Clerks 

II, 375 U.S. at 101) (emphases added).5 

                                            
5 It is also significant that Sea Pak predates Beck’s further refinement of the financial-

core meaning of “membership” under § 158(a)(3) and § 164(b). See supra pp. 22–23 (discuss-
ing Beck); compare Sweeney, 767 F.3d at 663 n.8 (distinguishing two cases on the ground that 
they “precede[d] Beck and did not have the benefit of the Court’s interpretation of ‘member-
ship’ in that case”). Sea Pak was also decided before the Court had definitively declared that 
the NLRA generally “allow[s] employees to resign from a union at any time,” Pattern Makers’ 
League of N. Am. v. NLRB, 473 U.S. 95, 106 (1985), a proposition that, when read together 
with Beck, suggests that employees must have the right to stop paying union dues in the 
absence of a forced-dues provision in the collective-bargaining agreement. 
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These subsequent doctrinal shifts mean that the Sea Pak summary affirmance 

is not binding on this Court on the preemption questions (to the extent those ques-

tions were “necessarily decided” by the summary affirmance at all). Rather, this 

Court must engage in its own conflict and field-preemption analyses—according to 

modern Supreme Court precedent—to determine whether § 186(c)(4) preempts Act 

1’s checkoff provision. Wisconsin’s law survives that analysis. 

CONCLUSION 

The judgment of the district court should be reversed. 
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IN THE UNITED STATES DISTRICT COURT 

 FOR THE WESTERN DISTRICT OF WISCONSIN 

  
INTERNATIONAL ASSOCIATION OF MACHINISTS 

DISTRICT 10 AND LOCAL LODGE 873,   

AMENDED 

   Plaintiffs,      OPINION AND ORDER 

v. 

16-cv-77-wmc 

 

RAY ALLEN AND JAMES R. SCOTT, 
 

Defendants. 
 

 Plaintiffs International Association of Machinists District 10 (“District 10”) and 

its Local Lodge 873 filed this lawsuit under 42 U.S.C. § 1983, challenging a single 

provision of Wisconsin’s “Right to Work” law, Section 9 of 2015 Wisconsin Act 1, that 

prohibits “dues checkoff authorizations” unless revocable upon 30 days’ notice by an 

employee.  Wis. Stat. § 111.06(1)(i).  Plaintiffs maintain that this prohibition is 

preempted by § 302(c)(4) of the Labor Management Relations Act (“LMRA”), 29 U.S.C. 

§ 186(c)(4), which permits dues checkoff authorizations that are irrevocable for up to 

one year.  Plaintiffs seek declaratory and injunctive relief against Ray Allen, Secretary of 

the Wisconsin Department of Workforce Development (“DWD”), and James Scott, 

Chairman of the Wisconsin Employment Relations Commission.  

 Before the court are the parties’ cross motions for summary judgment.  All of the 

material facts are undisputed and the parties agree that this case turns on whether 

Wisconsin’s restriction on dues checkoff agreements is preempted by federal law.  The 

outcome of this case is controlled by SeaPak v. Indus., Tech. & Prof'l Emp., Div. of Nat'l 

Mar. Union, AFL-CIO, 300 F. Supp. 1197, 1200 (S.D. Ga. 1969), aff'd sub nom. 423 F.2d 

1229 (5th Cir. 1970), aff'd sub nom. 400 U.S. 985 (1971), which held that a very similar 

Georgia law making checkoff authorizations revocable at will was not compatible with 
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the LMRA’s allowance for irrevocable authorizations not to exceed one year.  

Accordingly, the court will grant plaintiffs’ motion for summary judgment, enter an order 

declaring Wis. Stat. § 111.06(1)(i) to be unconstitutional, and permanently enjoin 

defendants from enforcing it absent a change in federal law. 

 

UNDISPUTED FACTS1 

 International Association of Machinists District 10 (“District 10”) is a labor 

organization located in Milwaukee, Wisconsin, and is composed of approximately 30 

“Lodges,” including Local 873, which represents employees at the John Deere plant in 

Horicon, Wisconsin.  In that capacity, Local 873 is party to a collective bargaining 

agreement with John Deere, which became effective October 1, 2015, and continues 

through October 1, 2022.   

 Among the employees the union represented in negotiating the collective 

bargaining agreement is Lisa Aplin, who works as an assembler at John Deere.  In 

November 2002, Aplin signed a “dues checkoff authorization” for the deduction of union 

dues from her wages, which the parties agree continued in effect under the 2015 

collective bargaining agreement.  In relevant part, the authorization states that it: 

 shall be irrevocable for one (1) year or until the termination of the collective 

bargaining agreement between my Employer and the Union, whichever occurs 

sooner.  I agree that this authorization shall be automatically renewed for 

successive 1-year periods or until the termination of the collective bargaining 

agreement, whichever is the lesser, unless I revoke it by giving written notice to me 

Employer and Union not more than twenty (20) and not less than five (5) days 

prior to the expiration of the appropriate yearly period or contract term. 

 

(Dkt. #1-8.)   

                                                 
1
 The following undisputed facts are drawn from the parties’ proposed statements of fact and 

responses. 

Case: 3:16-cv-00077-wmc   Document #: 59   Filed: 12/28/16   Page 2 of 12

SA 2



3 

 

On July 31, 2015, however, Aplin sent a letter to John Deere stating that she no 

longer wished to pay union dues.  Invoking 2015 Wisconsin Act 1, Aplin’s letter 

explained that she was now allowed to terminate her dues checkoff authorization on 30 

days’ written notice, rather than having to wait until the end of the year of the 

authorization’s life.  On or about September 11, 2015, however, District 10 advised 

Aplin that her request would not be granted because it was not presented during the 

narrow, 15-day window leading up to the annual contract renewal.   

After receiving the union’s letter, Aplin filed a complaint with the Labor Standards 

division of the DWD, alleging that “union dues were taken out after opting out of the 

union.”  On November 12, 2015, an investigator from DWD’s Labor Standards Division 

issued a decision finding that the dues taken from Aplin’s paycheck after she submitted 

her withdrawal were “unauthorized and illegal.” 

Under Wisconsin Statute 111.06(1)(i) such a deduction is illegal unless you have 

the employee’s signed authorization to make the deduction and the authorization 

is terminable by the employee giving the employer at least 30 days’ written notice 

of the termination.  The changes to Wisconsin Statute 111.06(1)(i) required the 

30 day termination notice period were enacted as of March 10, 2015 and were 

certainly in effect as of July 1, 2015 when the Labor Agreement between the 

employer and union was modified and extended. 

 

The Complainant provided the employer with written notice that she no longer 

wished to pay union dues or any fees on July 31, 2015.  In accordance with 

Wisconsin Statute 111.06(1)(i) any union dues or fees deductions taken after the 

30 day notice period, August 30, 2015, are considered unauthorized and illegal 

deductions from wages earned.  Under Wisconsin Statute 109 the wages Ms. 

Aplin earned are due and payable. 

 

(Dkt. #1-12.)  John Deere subsequently reimbursed Aplin for the union dues deducted 

from her check.  District 10 and Local 873 then filed this lawsuit.  

After this suit was filed, the DWD received a second labor standards complaint 

from a member of the United Food and Commercial Workers union, stating that the 
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member wished to revoke his dues checkoff authorization upon 30 days’ notice.  Like 

Aplin, the member had signed a checkoff authorization that continued on a year to year 

basis.  In response to the complaint, counsel for the member’s employer argued that Wis. 

Stat. § 111.06(1)(i) was preempted by federal law.  In a written decision on July 28, 

2016, the DWD stated that the issue of preemption “has not yet been litigated in 

Wisconsin courts,” and that because “[t]he Department cannot determine that the law is 

preempted, [it] must enforce the statute in its current form.”  Therefore, the DWD again 

concluded that Wis. Stat. § 111.06(1)(i) prohibited any dues checkoff authorization that 

was not terminable by the employee on 30 days written notice.  

 

OPINION 

 The sole question before the court is whether Section 9 of Wisconsin Act 1, Wis. 

Stat. § 111.06(1)(i), which classifies dues checkoff authorizations as an “unfair labor 

practice” unless they are terminable by the employee on 30 days’ written notice, is 

preempted by the LMRA.  The LMRA prohibits employers from paying money to a labor 

union, 29 U.S.C. § 186(a), with certain express exceptions.  Relevant here, § 186(c)(4) 

expressly permits employers to deduct union membership dues from the wages of an 

employee pursuant to an employee’s written assignment, so long as the deductions are 

not “irrevocable [by the employee] for a period of more than one year.”    

 A. Preemption Arguments 

 Plaintiffs argue that Wis. Stat. § 111.06(1)(i) is preempted by 29 U.S.C. § 186 

under the doctrines of field and conflict preemption.  With respect to field preemption, 

plaintiffs argue that the NLRA (as amended by the LMRA) occupies the field of labor 

Case: 3:16-cv-00077-wmc   Document #: 59   Filed: 12/28/16   Page 4 of 12

SA 4



5 

 

regulation, with state regulation being largely limited to regulating “union security 

agreements” under § 14(b) of the NLRA.  See Wis. Dep’t of Indus., Labor & Human Rels. v. 

Gould, Inc., 475 U.S. 272, 286 (1986) (“It is by now a commonplace that in passing the 

NLRA Congress largely displaced state regulation of industrial relations.”); San Diego 

Building Trades Council v. Garmon, 359 U.S. 236 (1959) (states may not regulate activity 

that the NLRA protects, prohibits, or arguably protects or prohibits, which includes 

subjects of mandatory bargaining such as dues checkoff).  Because dues checkoff 

provisions are not “union security agreements,” plaintiffs argue, they fall outside the 

states’ authority to regulate.  See NLRB v. Atlanta Printing Specialties & Paper Prods. Union 

527, AFL–CIO, 523 F.2d 783, 787 (5th Cir. 1985) (“It is clear that the dues checkoff 

provisions are not union security devices but are intended to be an area of voluntary 

choice for the employee.”)  As for conflict preemption, plaintiffs argue that Wis. Stat. § 

111.06(1)(i)’s requirement that checkoff authorizations are terminable upon 30-days’ 

notice directly conflicts with 29 U.S.C. § 186(c)(4), because the federal law expressly 

permits unions to bargain for dues checkoffs that are irrevocable for one year.     

 For their part, defendants disagree that Wis. Stat. 111.06(1)(i) is preempted 

under either conflict or field preemption.  They argue that federal law does not occupy 

the field of dues checkoff provisions, as such provisions are essentially union security 

agreements that result in compulsory membership in a union.  Defendants further argue 

that there is no conflict between Wisconsin and federal law, as employers and unions can 

fully comply with both by only using dues checkoff agreements that are revocable upon 

30 days’ notice by an employee.   
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 B. The Supreme Court’s Controlling SeaPak Decision 

 Although both sides present well-reasoned arguments, the court concludes that 

this case is relatively straightforward, since its resolution is controlled by the United 

States Supreme Court’s decision in SeaPak v. Indus., Tech. & Prof'l Emp., Div. of Nat'l Mar. 

Union, AFL-CIO, 300 F. Supp. 1197, 1200 (S.D. Ga. 1969), aff'd sub nom. 423 F.2d 1229 

(5th Cir. 1970), aff'd sub nom. 400 U.S. 985 (1971).  In SeaPak, the district court 

determined that a similar Georgia state statute regulating duration of dues checkoff 

agreements was preempted by federal labor law.  Specifically, the court held that § 302(c) 

of the LMRA regulates dues checkoffs and that the Georgia law, which required dues 

checkoff agreements to be revocable at will, was “completely at odds” with the LMRA’s 

allowing irrevocable authorizations not to exceed one year.  Id. at 1200.  The Fifth 

Circuit affirmed in a per curiam decision, stating that it was adopting “the opinion of the 

district court.”  Without discussion, the Supreme Court likewise summarily affirmed.  Id.   

 Because SeaPak was affirmed by the Supreme Court and has not been overruled by 

any subsequent Supreme Court decision, this court is bound by it.  See Levine v. Heffernan, 

864 F.2d 457, 459 (7th Cir. 1988) (“At the risk of restating the obvious, we note that a 

lower court must follow a relevant Supreme Court decision,” further noting that “only 

the Supreme Court may overrule one of its own precedents.”).  This is true even though 

SeaPak was affirmed without discussion in a summary disposition by the Supreme Court.  

See Hicks v. Miranda, 422 U.S. 332, 344 (1975) (explaining that “lower courts are bound 

by summary decisions” of the Supreme Court and noting that “votes to affirm summarily 

. . . are votes on the merits of a case”).  Indeed, under Hicks, this court is bound by 

SeaPak decision with respect to any issues “presented and necessarily decided” by the 
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district court.  See Mandel v. Bradley, 432 U.S. 173, 176 (1977) (clarifying rule in Hicks).2   

 Although defendants concede that SeaPak has not been expressly overruled by any 

subsequent Supreme Court decision, they make several arguments as to why this court is 

not bound by it.  None is persuasive.  First, defendants argue that the issues decided in 

SeaPak are distinguishable from those here.  Specifically, they argue that the district 

court’s SeaPak decision relied solely on the doctrine of “conflict preemption” in deciding 

that the Georgia statute was preempted by federal law.  Thus, defendants argue, this 

court is not bound by any findings or conclusions the district court made regarding field 

preemption. 

 Defendants are mistaken.  The district court’s decision in SeaPak expressly 

discusses and relies on both conflict and field preemption.  With respect to conflict 

preemption, the court found that, “[t]he two statutory provisions are completely at odds.  

One or the other must give way.  They cannot co-exist.”  Id. at 1200.  But the court also 

applied the doctrine of field preemption.  The plaintiff’s position in SeaPak was that 

Congress had “preempted the field” of dues checkoff agreements, while the state took the 

position that § 14(b) of the LMRA allowed the state to regulate dues checkoffs.  SeaPak, 

300 F. Supp. at 1198.  The court ultimately agreed with the plaintiff, concluding that the 

NLRA occupied the field of dues checkoff agreements.  In particular, the court held that 

“[t]he area of checkoff of union dues has been federally occupied to such an extent under 

301 that no room remains for state regulation in the same field.”  Id.  

  The jurisdiction statement filed with the Supreme Court likewise confirms that 

                                                 
2 At the same time, the court is not bound by any discussion of issues that “merely lurk[ed] in the 

record” of SeaPak, but were not necessarily decided by the court.  See Illinois State Board of Elections 

v. Socialist Workers Party, 440 U.S. 173, 182-83 (1979). 
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both field and conflict preemption were at issue in SeaPak.  Indeed, that statement 

actually includes the quotations above from the district court regarding conflict and field 

preemption, and identifies the “Questions Presented” as including elements of both 

conflict (Question 1) and field (Question 2) preemption. See SeaPak, No. 70-463, 1970 

WL 136846 (jurisdictional statement); see also Lecates v. Justice of Peace Court No. 4 of State 

of Del., 637 F.2d 898, 905 (3d Cir. 1980) (explaining that it is appropriate to examine 

facts and jurisdictional statement of case decided by summary disposition to determine 

whether it was dispositive of issues in a subsequent case).  In short, the summary 

affirmance of the district court’s decision in SeaPak was a decision on the merits of the 

same issues raised in this case:  whether a state law restricting the duration of dues 

checkoff authorizations is preempted by federal law under the doctrines of conflict and 

field preemption.  Those issues having been presented and decided by the Supreme 

Court, the SeaPak decision controls this case as well. 

 Defendants’ next argument is that this court is not bound by SeaPak because 

“subsequent doctrinal developments” undermine that decision.  (See Dfts.’ Br., dkt. #38, 

at 20, 25).  While a summary disposition may have reduced precedential value if 

subsequent cases “make clear that [the summary disposition] is no longer authoritative,” 

Baskin v. Bogan, 766 F.3d 648, 660 (7th Cir. 2014), defendants have pointed to no 

doctrinal developments that “make clear” SeaPak is no longer controlling.   

For example, defendants point to no significant doctrinal developments that 

undermine the SeaPak’s conclusion that the NLRA occupies the field of dues checkoff 

authorizations.  Rather, defendants rely on case law and legal principles that existed prior 

to SeaPak, citing cases such as NLRB v. Gen. Motors Corp., 373 U.S. 734 (1963) and Retail 
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Clerks Int’l Ass’n v. Schermerhorn, 373 U.S. 746 (1963).  Not only did those decisions pre-

date SeaPak, but both of those cases were cited and distinguished in the SeaPak decision 

as not directly addressing the issue of dues checkoff authorizations.  See SeaPak, 300 F. 

Supp. at 1199.  The SeaPak court instead determined that § 14(b) did not reach the issue 

of dues checkoffs.  Likewise, the more recent cases cited by defendants that analyze 

§ 14(b) do not discuss dues checkoff agreements, much less 29 U.S.C. § 186(c)(4) in 

particular, and thus, do not “make clear” that SeaPak’s discussion of field preemption 

with regard to dues checkoff agreements is no longer valid. 

 Defendants also cite no cases that directly undermine SeaPak’s analysis of conflict 

preemption.  Defendants argue that subsequent case law has made clear conflict 

preemption exists only if it would be impossible for a party to comply with both state and 

federal requirements.  See PLIVA, Inc. v. Mensing, 564 U.S. 604, 617 (2011); Patriotic 

Veterans, Inc. v. Indiana, 736 F.3d 1041, 1049 (7th Cir. 2013).  Defendants argue that 

under this newer case law, there can be no conflict preemption in the present case 

because an employer can comply with both federal and state law concerning dues 

checkoff authorizations by simply limiting the irrevocability of dues checkoffs to 30 days 

or less.   

 Contrary to defendants’ analysis, however, conflict preemption can exist regardless 

of whether compliance with state and federal law is impossible, if the state law stands “as 

an obstacle to the accomplishment and execution of the full purposes and objectives of 

Congress.”  Patriotic Veterans, Inc., 736 F.3d at 1049.  This type of conflict preemption is 

also known as “purposes and objectives preemption.”  Id.  The district court in SeaPak 

found that the Georgia state law requiring dues checkoffs to be revocable at will was 
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“completely at odds” with § 302(c)(4) of the LMRA because that federal provision was 

enacted to expressly permit unions from bargaining for dues checkoff agreements that 

were irrevocable for up to one year.  See SeaPak, 300 F. Supp. at 1200.  In other words, a 

state law limiting the irrevocability of dues checkoff agreements to 30 days directly 

conflicts with the federal law permitting unions to bargain for longer periods of 

irrevocability.  Defendants cite to no subsequent authority undermining SeaPak’s 

application of this type of conflict preemption.  

  For all these reasons, SeaPak remains controlling authority, absent a change in 

federal law or reversal by the Supreme Court.  No court has overruled SeaPak or even 

concluded that SeaPak was wrongly decided, and defendants have pointed to no 

significant doctrinal developments that undermine the reasoning of SeaPak.  To the 

contrary, lower courts have consistently followed SeaPak in finding that similar state laws 

regulating dues checkoff agreements are preempted by § 302 of the LMRA.  See, e.g., 

United Auto., Aerospace & Agric. Implement Workers of Am. Local 3047 v. Hardin Cty., 

Kentucky, 842 F.3d 407, 421 (6th Cir. 2016); Georgia State AFL-CIO v. Olens, No. 1:13-

CV-03745, 2016 WL 3774071, at *6 (N.D. Ga. July 7, 2016); Gen. Cable Indus. v. 

Chauffeurs, Teamsters, Warehousemen & Helpers Local Union No. 135, No. 1:15-CV-81, 2016 

WL 3365133, at *3 (N.D. Ind. June 17, 2016); United Food & Commercial Workers Local 

99 v. Bennett, 934 F. Supp. 2d 1167, 1182 (D. Ariz. 2013).  Consistent with SeaPak and 

the numerous court decisions that have followed it, Wisconsin’s law regulating dues 

checkoff agreements does not come within the § 14(b) exception to federal preemption, 

and it is preempted both because it overlaps with, and is in conflict with, federal 

regulation under the LMRA.  Accordingly, this court concludes that Wis. Stat. § 
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111.06(1)(i) is preempted by § 302 of the LMRA, 29 U.S.C. § 186(c)(4).    

 C. Appropriate Relief 

 The only remaining question is the form of relief to which plaintiffs are entitled.  

Plaintiffs have requested declaratory and injunctive relief.  The court concludes plaintiffs 

are entitled to a declaration that Section 9 of 2015 Wisconsin Act 1, Wis. Stat. 

§ 111.06(1)(i), is unconstitutional under the Supremacy Clause of the United States 

Constitution as preempted by § 302 of the LMRA.  Additionally, because that portion of 

the Act is unconstitutional, the court will enter an order permanently enjoining its 

enforcement.  See Preston v. Thompson, 589  F.2d  300,  303  (7th  Cir. 1978) (“The 

existence  of  a  continuing  constitutional  violation  constitutes  proof  of  an  

irreparable harm, and its remedy certainly would serve the public interest.”).   

 Defendants’ argue that an injunction against the named defendants may not 

completely stop enforcement of the Act, but that argument provides no persuasive reason 

not to enter an injunction against the named defendants in this case.  The record in this 

case shows that the Department of Workforce Development is the agency that has 

already been enforcing, at least indirectly, the preempted law.  Additionally, as this court 

explained previously, the Wisconsin Employment Relations Commission is the agency 

actually charged with enforcing the law under Wis. Stat. § 111.07(1), and has taken the 

position that the state law is not preempted by federal law.  Finally, although defendants 

argue that local district attorneys, who are not named defendants, could potentially try to 

enforce the state law via a criminal complaint, defendants have provided no evidence 

suggesting that there is even a remote possibility that a local district attorney would file a 

criminal complaint attempting to enforce a state law that has been declared 
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unconstitutional by a federal court.  Accordingly, the court concludes that entry of a 

permanent injunction is appropriate 

   

ORDER 

 IT IS ORDERED that: 

1. Defendants’ motion for summary judgment (dkt. #37) is DENIED.  

 

2. Plaintiffs’ motion for summary judgment (dkt. #41) is GRANTED. 

 

3. Section 9 of 2015 Wisconsin Act 1, codified as Wis. Stat. § 111.06(1)(i) is 

unconstitutional under the Supremacy Clause of the United States 

Constitution, as preempted by § 302 of the Labor Management Relations Act, 

codified as 29 U.S.C. § 186(c)(4). 

 

4. Defendants are hereby permanently enjoined from enforcing Wis. Stat. 

§ 111.06(1)(i). 

 

5. The clerk of court is directed to enter judgment accordingly and close this case. 

 Entered this 28th day of December, 2016. 

BY THE COURT: 

 

      /s/ 

      ________________________ 

      WILLIAM M. CONLEY 

      District Judge 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE WESTERN DISTRICT OF WISCONSIN 

INTERNATIONAL ASSOCIATION 
OF MACHINISTS DISTRICT 10 and 
LOCAL LODGE 873, 

Plaintiffs, 
v. 

RAY ALLEN and JAMES R. SCOTT, 

Defendants. 

JUDGMENT IN A CIVIL CASE 

Case No. 1_6-cv-77-wmc 

This action came for consideration before the court with District Judge 
William M. Conley presiding. The issues have been considered and a decision has 
been rendered. 

IT IS ORDERED AND ADJUDGED that judgment is entered in favor of 

plaintiffs International Association of Machinists District 10 and Local Lodge 8 7 3 

against defendants Ray Allen and James R. Scott declaring that Section 9 of 2015 

Wisconsin Act 1, codified as Wis. Stat. § 111.06( 1 )(i), is unconstitutional under the 

Supremacy Clause of the United States Constitution, as preempted by § 302 of the 

Labor Management Relations Act, codified as 29 U.S.C. § 186(c)(4), and that 

defendants are permanently enjoined from enforcing Wis. Stat. § l l l.06(l)(i). 

Approved as to form this 2~day of December, 2016. 

El_~~L-'L 
Peter Oppeneer 
Clerk of Court · 

Date 
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