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INTRODUCTION 

Because of a dues-checkoff form that Lisa Aplin signed nearly 15 years ago, 

she is forced to pay membership dues to a labor union against her will. For 350 days 

a year, she has no way of revoking that authorization. Even after Wisconsin passed 

a right-to-work law forbidding agreements that require workers to pay union dues, 

2015 Wis. Act 1, Ms. Aplin’s request to cancel the automatic paycheck deduction was 

promptly rejected. That left her two options: keep paying the union or quit her job. 

There is no question that Act 1’s ban on agreements “requir[ing] an individual 

to . . . [p]ay any dues . . . to a labor organization,” Wis. Stat. § 111.04, is lawful. The 

National Labor Relations Act (NLRA) confirms that States can regulate “[a]gree-

ments requiring union membership.” 29 U.S.C. § 164(b). And as this Court held in 

Sweeney v. Pence, 767 F.3d 654 (7th Cir. 2014), that provision “necessarily permits 

state laws prohibiting agreements that require employees to pay [union] [r]epresen-

tation [f]ees,” id. at 661, which 28 States have enacted, see Right-to-Work Resources, 

National Conference of State Legislatures, available at goo.gl/CH8TBY. 

The only dispute here is whether an otherwise valid right-to-work law may 

also forbid a union from “requir[ing] an individual to . . . [p]ay [ ] dues” under the 

guise of a one-year checkoff agreement, like the one that ensnared Ms. Aplin. Block-

ing this potential end-run around its right-to-work guarantee, Act 1 allows employees 

to terminate a checkoff at any time so long as they give 30 days’ written notice. Wis. 

Stat. § 111.06(1)(i). Yet the Union1 contends that this checkoff rule is preempted by 

                                            
1 As before, the State refers to Plaintiff labor organizations collectively as the “Union.” 
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an exception to a federal anti-bribery law, which states that it is not a felony to deduct 

an employee’s wages for union “membership dues” under a written checkoff authori-

zation “not [ ] irrevocable for a period of more than one year.” 29 U.S.C. § 186(c)(4). 

In 1969, a federal district court in Georgia adopted the Union’s position, Sea Pak v. 

Industr., Tech., & Prof’l Emps. Div., 300 F. Supp. 1197 (S.D. Ga. 1969), and the Su-

preme Court summarily affirmed, 400 U.S. 985 (1971) (mem.). 

As the State has explained, the Sea Pak summary affirmance is no longer bind-

ing in light of post-1971 developments in the Supreme Court’s jurisprudence. Re-

markably, the Union offers little argument on this outcome-determinative point. For 

example, it does not challenge the State’s showing that, since 1971, the Supreme 

Court has reigned in its implied-preemption doctrine in ways that cast serious doubt 

on the Sea Pak district court’s understanding of § 186(c)(4)’s effect. Nor does the Un-

ion attempt to show in the alternative that, even if the doctrines of conflict and field 

preemption have changed, the Sea Pak district court’s analysis of § 186(c)(4) remains 

sound. Likewise, the Union does not address the State’s point that the Supreme 

Court’s understanding of union “membership” also has developed significantly in the 

45 years since Sea Pak, and in ways that undercut the Sea Pak district court’s incom-

plete analysis of § 164(b). Although the Union cites a number of lower-court decisions 

applying Sea Pak, those cases are not persuasive, since they (like the Union here) do 

not grapple with the State’s detailed arguments that Sea Pak has lost its precedential 

force. 
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Sea Pak aside, the Union’s suggestion that irrevocable checkoffs in right-to-

work States are not union-security agreements—because they “protect[ ] [ ] the em-

ployee[s]” and simply promote “administrative convenience”—is risible. Resp. Br. 20, 

23 (citations omitted). It is one thing to automatically deduct a worker’s union dues 

to satisfy a lawful requirement, adopted in a collective-bargaining agreement (CBA), 

that all employees in the unit pay for representation. But it is quite another to claim, 

as the Union does here, that a worker under no obligation to pay a union in the first 

place is benefitted by a device that irrevocably commits her to a year of automatic 

cash transfers to an organization that she no longer wishes to support. Ms. Aplin 

surely derives no “convenience” from this arrangement. Nor is she “protected” by it—

although the Union obviously is. And that is plainly the checkoff’s purpose: union 

security. If it were not, there would be no reason to make the checkoff irrevocable. 

ARGUMENT 

I. Sea Pak Is No Longer Binding 

The question at the heart of this appeal is whether an unexplained Supreme 

Court summary affirmance from 1971 remains good law. As the State has explained 

(Opening Br. 33–34), the Court’s “summary affirmances have considerably less prec-

edential value than an opinion on the merits.” Ill. State Bd. of Elections v. Socialist 

Workers Party, 440 U.S. 173, 180–81 (1979). Although they generally bind lower 

courts, that rule has at least two exceptions. First, only the Court’s resolution of ques-

tions “necessarily decided” in the summary disposition is binding. See Mandel v. 

Bradley, 432 U.S. 173, 176 (1977) (emphasis added); compare Resp. Br. 11 (incorrectly 
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stating that this Court “is bound” by any issues necessarily decided “by the [Sea Pak] 

district court” (emphasis added)). Second, “when doctrinal developments” undermine 

a summary disposition’s holdings, “inferior federal courts” should “adhere” to those 

holdings no longer. Hicks v. Miranda, 422 U.S. 332, 344 (1975) (citations omitted). 

Sea Pak meets both exceptions. Opening Br. 32–45. The Sea Pak district court 

held Georgia’s dues-checkoff law invalid under both conflict- and field-preemption 

theories, 300 F. Supp. at 1200–01, and Georgia challenged both conclusions, see 

Statement as to Jurisdiction, Sea Pak v. Industr., Tech., & Prof’l Emps. Div., No. 70-

463, 1970 WL 136846 at *5, *10, *13 (U.S. 1970). Since the Supreme Court’s unex-

plained summary affirmance did not reveal whether one or both of those doctrines 

provided the grounds for its decision, it is impossible to determine what the Court 

“necessarily decided” in Sea Pak. That is reason alone not to accord the disposition 

precedential effect. See Lecates v. Justice of Peace Ct. No. 4, 637 F.2d 898, 903–04 (3d 

Cir. 1980). 

In any event, post-1971 developments in the Supreme Court’s jurisprudence 

have annulled the preemption approaches ostensibly blessed by Sea Pak. Opening 

Br. 32–45. In conflict-preemption cases, “the Court has grown increasingly sensitive 

to the fact that its [former] approach to preemption risks displacing too much state 

law.” Caleb Nelson, Preemption, 86 Va. L. Rev. 225, 288 (2000); see Chamber of Com-

merce of U.S. v. Whiting, 563 U.S. 582, 607 (2011). And as this Court observed re-

garding obstacle preemption in particular (the subspecies of conflict preemption 

applied in Sea Pak), “[r]ecently the Supreme Court [has] emphasized that preemption 
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inferred from a clash of goals and objectives should not be used expansively.” City of 

Joliet v. New West, L.P., 562 F.3d 830, 834–35 (7th Cir. 2009) (citing Wyeth v. Levine, 

555 U.S. 555 (2009)).2 At the same time, “modern” field-preemption analysis has 

grown more demanding, too: “[u]nder [ ] more recent cases, Congress must do much 

more to oust all of state law from a field.” Kurns v. R.R. Friction Prods. Corp., 565 

U.S. 625, 638 (2012) (Kagan, J., concurring); Opening Br. 42–43. Unlike in 1971, 

“[e]vidence of pre-emptive purpose is sought in the text and structure of the statute 

at issue.” CSX Transp., Inc. v. Easterwood, 507 U.S. 658, 664 (1993).  

The Sea Pak district court’s preemption analysis bears little resemblance to 

the modern tests. It sought to divine the objectives of § 186(c)(4)’s anti-bribery excep-

tion from a reading of “[t]he background of the statute and the Senate debates,” which 

it thought (without citing any particular material) “reveal[ed] deep concern about 

checkoffs and the period during which they may be irrevocable,” as well as a previous 

draft of this section that would have limited the irrevocability period to 30 days. Sea 

Pak, 300 F. Supp. at 1200. Unbounded by § 186(c)(4)’s text, the court read into the 

exception to the criminal prohibition an affirmative, preemptive right to “bargain for 

and receive a checkoff of dues under authorizations which may be irrevocable for as 

long as one year” and, what was worse, concluded that this unenacted “regulation of 

                                            
2 Strangely, the Union repeatedly accuses the State of “incorrectly characteriz[ing] 

the decision [in Sea Pak] as only applying field preemption and not conflict preemption.” 
Resp. Br. 13. The charge is obviously false. See, e.g., Opening Br. 35–41 (explaining over six 
pages that the Sea Pak district court relied upon obstacle preemption, which is a subspecies 
of conflict preemption; that obstacle preemption has undergone developments since Sea Pak; 
and that, in light of those developments, the Sea Pak district court’s obstacle-preemption 
analysis does not carry precedential weight). 
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checkoff is sufficiently pervasive and encompassing to pre-empt the force of [state 

laws in this field].” 300 F. Supp. at 1199–1200 (citations omitted); see Opening Br. 

40–41, 43–45. Whatever force these assertions had in 1971, they are hardly enough 

to vault a litigant over implied preemption’s “high threshold” in 2017. Whiting, 563 

U.S. at 607.    

The Sea Pak district court’s understanding of § 164(b) is also outmoded. Open-

ing Br. 22–27, 44 n.5. As Sweeney observed, the Supreme Court made clear in 1988 

that even agreements requiring only the payment of representation fees to a union 

confer union “membership” and are thus subject to State regulation under § 164(b). 

767 F.3d at 661 & n.4 (“[O]ur conclusion [that § 164(b) permits state laws banning 

forced payments to unions] is compelled in part by [the] holding [in Communication 

Workers of America v. Beck, 487 U.S. 735 (1988)] that the term ‘membership’ extends 

to those who only pay [r]epresentation [f]ees, not simply by [pre-1971] decisions.” (em-

phasis added)). Without the benefit of Beck, the Sea Pak district court, by contrast, 

concluded with little analysis that § 164(b) simply does not cover irrevocable checkoffs 

“as to employees who wish to withdraw from membership prior to [signing the 

checkoff],” and did not consider the key question whether irrevocable checkoffs con-

stitute “membership” requirements for workers wishing to withdraw support some-

time after signing. 300 F. Supp. at 1201. 

The Union does not meaningfully contest these points. It does not dispute that 

it is impossible to discern whether Sea Pak necessarily adopted both of the Georgia 

district court’s preemption holdings. It makes no challenge to the State’s showing 
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that, since 1971, the Supreme Court has reigned in its implied-preemption jurispru-

dence in ways that fatally undermine the Sea Pak district court’s analysis. Nor does 

it develop any argument in the alternative that, even if the doctrines of conflict and 

field preemption have changed, the Sea Pak district court’s analysis of § 186(c)(4) is 

still correct. Finally, the Union does not address the State’s point that the Supreme 

Court’s post-1971 amplification of union “membership” undercuts the Sea Pak district 

court’s incomplete analysis of § 164(b). These are telling omissions. 

The few counterarguments that the Union does make are not convincing. It 

attempts to distinguish Baskin v. Bogan, 766 F.3d 648 (7th Cir. 2014)—which held 

that two cases subsequent to a summary affirmance, though “distinguishable,” 

“ma[d]e clear that [the summary affirmance at issue] is no longer authoritative,” id. 

at 660—on the ground that the case here “is not a case about changing societal 

norms.” Response Br. 25. But the State relies on Baskin for its invocation of the rule 

that summary affirmances can be undermined by developments in Supreme Court 

doctrine. Opening Br. 34, 37. That principle holds regardless of whether those doctri-

nal developments relate to “societal norms,” and Baskin does not suggest otherwise.  

The Union asserts that preemption doctrines associated with other sections of 

the NLRA (Garmon and Machinists preemption) support Sea Pak, and that “no cases” 

undermine those doctrines. Resp. Br. 17–19, 25. In fact, those doctrines are irrelevant 

to whether Sea Pak remains binding, since they have nothing to do with whether 

§ 186(c)(4) is preemptive. See infra pp. 18–21 (discussing Garmon and Machinists at 
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length). So they could have no effect on the continuing validity of Sea Pak. This likely 

explains why the Sea Pak district court did not so much as mention them.  

Although the Union is correct that several out-of-circuit cases have applied Sea 

Pak as if it “remains controlling law,” Resp. Br. 12, those non-binding decisions are 

unpersuasive. There is no indication that any of those cases (only one of which was 

decided by a federal court of appeals) considered the arguments regarding Sea Pak 

that the State has pressed here. See United Food & Commercial Workers Local 99 v. 

Bennett, 934 F. Supp. 2d 1167, 1182 (D. Ariz. 2013) (correctly rejecting an argument 

that Sea Pak has been undermined specifically by “subsequent developments” in 

preemption under “§ 301 of the [Labor Management Relations Act],” which, like Gar-

mon and Machinists preemption, is irrelevant to dues checkoff); Georgia State AFL-

CIO v. Olens, 194 F. Supp. 3d 1322, 1331 (N.D. Ga. 2016) (encountering no full-scale 

challenge to Sea Pak’s force); Gen. Cable Indus. v. Chauffeurs, Teamsters, Warehouse-

men & Helpers Local Union No. 135, No. 1:15-CV-81, 2016 WL 3365133, at *2–*3 

(N.D. Ind. June 17, 2016) (holding that an arbitrator’s decision to follow Sea Pak did 

not “deliberately disregard what [the arbitrator] kn[ew] to be the law” (citations omit-

ted)); Local 514, Transp. Workers Union of Am. v. Keating, 212 F. Supp. 2d 1319, 1327 

(E.D. Okla. 2002) (addressing no argument challenging Sea Pak’s precedential 

weight); Warner v. Chauffeurs, Teamsters, & Helpers Local Union No. 414, No. 

02A04-1608-PL-2017, 2017 WL 1090576, at *5 & n.4 (Ind. Ct. App. Mar. 23, 2017) 

(applying Sea Pak and noting that the only contrary authorities that the parties had 

drawn to its attention were agency and federal court of appeals opinions); Michigan 
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State AFL-CIO v. Callaghan, 15 F. Supp. 3d 712, 717 (E.D. Mich. 2014) (citing Sea 

Pak in a case unrelated to dues checkoffs). 

The Sixth Circuit decision invalidating a county government’s dues-checkoff 

ordinance is also not persuasive. Resp. Br. 8 (citing United Auto., Aerospace & Agric. 

Implement Workers of Am. Local 3047 v. Hardin Cnty., 842 F.3d 407 (6th Cir. 2016)). 

For one thing, the focus of the decision was whether a locality’s right-to-work ordi-

nance amounted to a “State” law saved from preemption under § 164(b). United Auto, 

842 F.3d at 412–20. Only after answering that question did the Sixth Circuit turn to 

the checkoff ordinance, whose validity under federal law received sparse briefing. See 

Opening Br., United Auto, 842 F.3d 407 (No. 16-5246), Dkt. 26 at 53–55. The court 

was not presented with the arguments that the State makes here. Id. Even so, the 

court understood that Sea Pak “is not conclusive.” 842 F.3d at 421. It hewed to Sea 

Pak only because the Georgia district court’s opinion appeared to “bear[ ] the Su-

preme Court’s imprimatur” and because, as far as the Sixth Circuit was aware, “its 

authority remains essentially unchallenged by any conflicting case law authority.” 

Id. That unenthusiastic application of Sea Pak, especially in light of the far narrower 

checkoff-related arguments developed in that appeal, makes United Auto not espe-

cially helpful to the Union. 

II. Nothing In § 186(c)(4) Invalidates Wisconsin’s Dues-Checkoff Law 

States have long had authority to pass laws regulating payroll deductions, 

which “reflect [their] greater interest in the manner in which [their] citizens are 

paid.” Note, Checkoff of Union Dues Invalid Under State Wage Assignment and 
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“Weekly Payment” Statutes, 63 Harv. L. Rev. 902 (1950); Opening Br. 21–22. This 

interest has led States to closely regulate not only wage assignments and deductions 

generally, see Mut. Loan Co. v. Martell, 222 U.S. 225 (1911), but also the union-secu-

rity device known as the irrevocable dues checkoff, which, like a “maintenance-of-

membership” agreement, imposes on employees who become “members” of a union an 

irrevocable obligation to remain “members” for a set period of time, Horwath v. 

NLRB, 539 F.2d 1093, 1095 (7th Cir. 1976) (describing a maintenance-of-membership 

provision); see Algoma Plywood & Veneer Co. v. Wis. Emp’t Relations Bd., 336 U.S. 

301, 306, 314–15 (1949) (confirming that States have power to regulate or ban 

maintenance-of-membership devices, and that they had that power even before the 

NLRA). 

The question here is whether § 186(c)(4), an exception to a law criminalizing 

labor-related bribery, impliedly extinguishes the power of States in this area, forbid-

ding them from enforcing any law that, like Act 1, regulates dues checkoffs. To show 

that § 186(c)(4) has that effect, a plaintiff would need to establish that Act 1 “is in 

actual conflict with” § 186(c)(4), either because “it is impossible . . . to comply with 

both” laws or because Act 1 “stands as an obstacle to the accomplishment and execu-

tion of the full purposes and objectives of Congress,” or that the “the scope of” 

§ 186(c)(4)’s anti-bribery exception “indicates that Congress intended federal law to 

occupy” the dues-checkoff “field exclusively.” Sprietsma v. Mercury Marine, 537 U.S. 

51, 64 (2002) (citations omitted); Opening Br. 17–20, 30. The State is aware of no 
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other preemption test capable of discerning the effect of § 186(c)(4) here, and the Un-

ion identifies none. See infra pp. 18–21 (distinguishing Garmon and Machinists 

preemption). 

Section 186(c)(4) does not preempt Wisconsin’s checkoff law under any of those 

standards. See Opening Br. 18–32. First, Act 1 does not conflict with § 186(c)(4). It is 

obviously possible to comply with both laws: So long as a union makes its checkoffs 

irrevocable for 30 days at most, or simply adopts the practice of honoring any request 

to rescind a checkoff within 30 days of receiving an employee’s written notice, it en-

sures that checkoffs are both “terminable by the employee . . . [within] 30 days’ writ-

ten notice,” Wis. Stat. § 111.06(1)(i), and “not[ ] irrevocable for a period of more than 

one year,” 29 U.S.C.§ 186(c)(4). As for whether Act 1 stands as an obstacle to 

§ 186(c)(4)’s purpose, there is simply no evidence (textual or otherwise) to support 

reading § 186(c)(4) even as a permissive statute—affirmatively allowing unions and 

employers, as a matter of federal policy, to enter into non-criminal checkoffs—much 

less as a preemptively permissive one. The statute’s focus is exclusively the criminal-

ization of labor-related corruption. See Arroyo v. United States, 359 U.S. 419, 425–26 

(1959). For the same reasons, § 186(c)(4) also does not impose a “federal regulatory 

scheme [ ] so pervasive” or further a “federal interest so dominant that it may be 

inferred that Congress intended to occupy the entire legislative field” of dues 

checkoffs. Patriotic Veterans, Inc. v. Indiana, 736 F.3d 1041, 1049 (7th Cir. 2013) (ci-

tation omitted). 
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The Union does not engage with these arguments. It does not explain why, in 

its view, it is impossible to comply with both § 186(c)(4) and Act 1, instead clinging to 

the facially incorrect ipse dixit that § 186(c)(4) somehow “permits” all checkoff author-

izations that it does not positively outlaw. See, e.g., Resp. Br. 16. Likewise, the Union 

does not explain why Act 1 allegedly poses an obstacle to § 186(c)(4)’s anti-bribery 

exception, or why § 186(c)(4)’s exception should be read to forbid state laws that so 

much as touch upon the field of dues checkoffs. Rather than try to answer these 

points, the Union is content simply to cite Sea Pak (and lower-court decisions that 

have applied it mechanically) as contrary authority. Resp. Br. 12–14. But this evades 

the State’s central argument: the Sea Pak summary affirmance is no longer binding 

in light of subsequent doctrinal developments from the Supreme Court. If this argu-

ment is correct, then this Court must decide whether § 186(c)(4)—considered anew—

preempts Wisconsin’s checkoff law. And on that issue, the Union offers no meaningful 

argument. See Resp. Br. 16–17 (citing only Sea Pak’s holding and cases relying on 

Sea Pak without analysis for the conflict-preemption argument); Resp. Br. 17–20 

(failing to develop field-preemption argument, opting instead to invoke preemption 

principles tied to unrelated provisions of the NLRA, addressed infra pp. 18–21). 

III. Section 164(b) Explicitly Permits States To Regulate Dues Checkoffs 

Just as § 186(c)(4) plainly does not preempt regulation of checkoffs, a separate 

provision of the National Labor Relations Act, § 164(b), “make[s] clear that . . . the 

States [are] free to pursue their own more restrictive policies in the matter of union-

security agreements,” Oil, Chem. & Atomic Workers, Int’l Union v. Mobil Oil Corp., 

Case: 17-1178      Document: 16            Filed: 05/22/2017      Pages: 30



 

- 13 - 

426 U.S. 407, 417 (1976) (citation omitted); see Retail Clerks Int’l Ass’n, Local 1625 v. 

Schermerhorn, 375 U.S. 96, 99–102 (1963) (Retail Clerks II) (confirming that “the 

field” of “execution and enforcement of union-security agreements” is left to the 

States). As the statute puts it, a State may regulate “[a]greements requiring union 

membership,” 29 U.S.C. § 164(b), where “membership” is “synonymous with paying 

the portion of dues germane to the union’s [representation],” Sweeney, 767 F.3d at 

661 (citation omitted). Hence § 164(b) “necessarily permits state laws prohibiting 

agreements that require employees to pay [r]epresentation [f]ees.” Id.; Opening Br. 

22–25. 

Since irrevocable checkoffs clearly “requir[e]” employees to pay union “mem-

bership” dues, they are subject to State regulation under § 164(b). See U.S. Can Co. 

v. NLRB, 984 F.2d 864, 869 (7th Cir. 1993) (indicating that the “requirement” im-

posed by an irrevocable checkoff to pay dues to a union is governed by 29 U.S.C. 

§ 158(a)(3)); Oil, Chem. & Atomic Workers, 426 U.S. at 417 (explaining that § 164(b) 

“simply mirrors” § 158(a)(3), allowing state regulation of anything that the latter per-

mits). First, there can be no doubt that irrevocable checkoffs impose a payment “re-

quirement.” The terms of Ms. Aplin’s agreement speak for themselves: they purport 

to create an “authorization” of payment of “monthly membership dues or an equiva-

lent service fee” that is “irrevocable.” Pls. Supplemental Appendix (“Supp. App.”) 6 

(emphasis added). Just as clear, those required payments conferred union “member-

ship” on Ms. Aplin for purposes of § 164(b), even though she had not formally joined 

the union. Sweeney, 767 F.3d at 661 (paying representation dues is “membership”). 
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Hence, in substance and effect, the irrevocable checkoff is a union-security device 

that, while “permissible” under the “provisions of the NLRA,” is subject to regulation 

by the States. Id. at 659; Opening Br. 25–27. 

Contrary to the Union’s suggestion, Ms. Aplin’s payments under the checkoff 

are in fact coerced, not voluntary. Although Ms. Aplin may have freely consented to 

the checkoff in November of 2002—when, critically, forced-dues provisions were legal 

in Wisconsin, and when the CBA of her bargaining unit included one—every one of 

the automatic payments made after she attempted to exercise her Act 1–guaranteed 

right to work in July of 2015 was forced. Opening Br. 8–10. Denied the benefit of Act 

1’s dues-checkoff protection, Ms. Aplin simply had no way of avoiding those payments, 

try though she might. 

The Union’s assertion that irrevocable checkoffs are unlike maintenance-of-

membership agreements is unconvincing. Resp. Br. 23. In all important respects, the 

two are identical. Both devices impose on employees who become “members” of a un-

ion an irrevocable obligation to remain “members” for a certain period of time. Com-

pare Supp. App. 4 (providing that checkoffs will result in the deduction of “Union 

membership dues” for the life of the CBA), with, e.g., Horwath, 539 F.3d at 1095 (de-

scribing a maintenance-of-membership clause providing that “employees who may [ ] 

become members shall, during the life of this Agreement[,] remain members”); 

Maintenance of Membership, Wex Legal Dictionary, Cornell University Law School 

Legal Information Institute, available at goo.gl/wfA3hv (defined as an “arrangement” 

whereby “[n]ew members must retain union membership for the duration of the 
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agreement”). The identity between these two kinds of agreements likely explains why 

the Supreme Court has actually equated them, describing the CBA in NLRB v. Gen-

eral Motors Corporation as providing for “maintenance of membership” and citing for 

this statement the CBA’s “[c]heck-[o]ff” provision—adding that this provision was 

“not operative” in certain States with right to work. 373 U.S. 734, 735–36 & n.3 

(1963); Opening Br. 23–24.3 

Still, the Union persists in asserting that, for purposes of § 164(b), an irrevo-

cable checkoff is not a union-security device. Resp. Br. 20. The cases it cites for this 

proposition, however, have nothing to do with § 164(b). Some stand instead for the 

uncontroversial proposition that, in other contexts (such as under the “continuity of 

union contracts doctrine,” NLRB v. Atlanta Printing Specialties & Paper Prods. Un-

ion, 523 F.2d 783, 785–86 (5th Cir. 1975)), courts sometimes perceive differences be-

tween union-security agreements adopted in CBAs and checkoff authorizations. 

Other cases cited do not address alleged differences between union-security agree-

ments and checkoff authorizations at all. See Peninsula Shipbuilders’ Ass’n v. NLRB, 

663 F.2d 488 (4th Cir. 1981); Associated Press v. NLRB, 492 F.2d 662, 665 (D.C. Cir. 

1974); Bradley v. Local 119, Int’l Union of Elec., Radio & Mach. Workers, 236 F. Supp. 

724, 728 (E.D. Pa. 1964). And none rebuts the principle that, for purposes of regula-

tions on compulsory unionism under § 164(b), “[t]he check-off is simply another form 

                                            
3 Although both kinds of agreement can lapse, a requirement that expires is no less a 

“requir[ement].” 29 U.S.C. § 164(b). Anyway, traditional union-security agreements in CBAs 
are in a sense even less permanent than irrevocable checkoffs, since the former can be can-
celled by the employees of the bargaining unit at any time through a deauthorization election. 
See 29 U.S.C. § 159(e); Covenant Aviation Sec., LLC, 349 NLRB 699 (2007). 
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of union security provision and is therefore closely related to various union shop pro-

visions in collective bargaining contracts,” E.B. McNatt, Check-Off, 4 Lab. L. J. 123, 

123 (1953), as even the Union’s own CBA reflects, see Supp. App. 3–4 (Article of CBA 

titled “Union Security” includes section providing for “Check-Off of Union Member-

ship Dues”). 

The Union’s reliance on Felter v. Southern Pacific Company, 359 U.S. 326 

(1959), Resp. Br. 21, is misplaced. Felter’s narrow holding concerned the means by 

which an employee may revoke an otherwise valid dues checkoff under the Railway 

Labor Act (RLA). 359 U.S. at 326–30. The Court had no occasion to consider whether 

States could regulate checkoffs under any RLA-equivalent to § 164(b), for the simple 

reason that there is no such equivalent, and the Court already had held that the RLA 

preempts state right-to-work laws. Railway Emps. Dept. v. Hanson, 351 U.S. 225, 

233–34 (1956); see Harris v. Quinn, 134 S. Ct. 2618 (2014) (discussing Hanson). None-

theless, the Union points to a footnote in Felter observing that the RLA “makes no 

formal relationship between a union-shop arrangement” (which is one kind of union-

security agreement) “and a checkoff arrangement,” since, among other reasons, “a 

labor organization member who is subject to a union-shop arrangement need not sub-

scribe to the checkoff” and “could revoke his checkoff authorization and remain a [un-

ion] member.” Resp. Br. 21 (citation omitted). That is of course true, even under the 

NLRA, but it is entirely beside the point. It does not address the predicament of Ms. 

Alpin, who obtained an unchallenged right to be free of any financial obligation to a 
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labor union but who at the same time was forbidden by the Union from exercising 

that right for 350 days a year under the checkoff. 

The Union’s suggestion that irrevocable checkoffs in right-to-work jurisdictions 

“protect the employee[s]” and simply promote “administrative convenience” is prepos-

terous. Resp. Br. 20, 23 (citations omitted); but see Resp. Br. 10 (candidly admitting 

that irrevocable checkoffs are a “tool to collect fees”). It is one thing to automatically 

deduct a worker’s union dues in satisfaction of a legally enforceable, CBA-adopted 

requirement that all employees in the unit pay the union for representation. After all, 

it is possible that a worker might otherwise forget to send in her check and conse-

quently face discharge. Supp. App. 3. But it is quite another thing to suggest, as the 

Union does here, that a worker under no obligation to pay a union in the first place 

is benefitted by a device that irrevocably commits her to a year of automatic cash 

transfers to an organization that she no longer wishes to support. 

If it is the Union’s own “convenience” that it seeks to promote by using some 

kind of automatic payment system, there is nothing to stop it from switching to a less 

burdensome alternative: “Today, nothing about the collection of dues requires it to be 

done through the employer. Most employees have checking accounts, and a wide va-

riety of direct debit arrangements are available through which employees could direct 

the automatic payment of union dues.” Lincoln Lutheran of Racine, 362 NLRB No. 

188 (Aug. 27, 2015) (Members Miscimarra and Johnson, dissenting in part). But of 

course, none of those options would irrevocably commit employees to anything, which 
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explains why the Union would prefer the status quo—and why the status quo’s sole 

function is to bolster union security. 

Finally, the Union’s undeveloped assertion that Act 1 is invalid under the doc-

trines of Garmon and Machinists preemption—neither of which is mentioned in Sea 

Pak—is also wrong. Garmon preemption “protects the primary jurisdiction of the [Na-

tional Labor Relations Board, or NLRB] to determine in the first instance” whether 

the “conduct” at issue “is either prohibited or protected by” the NLRA’s two main 

provisions: 28 U.S.C. § 157 (NLRA § 7), which confers on employees the right to self-

organize, assist labor unions, bargain collectively, engage in other concerted activi-

ties, or refrain from any such activities; or 29 U.S.C. § 158 (NLRA § 8), which gener-

ally identifies and proscribes certain unfair labor practices. Metro. Life Ins. v. 

Massachusetts, 471 U.S. 724, 748 (1985) (citing San Diego Building Trades Council 

v. Garmon, 359 U.S. 236 (1959)); Garmon, 359 U.S. at 245. The second doctrine is 

Machinists preemption, which “protects against state interference with policies im-

plicated by the structure of the [NLRA] itself [ ] by preempting state law . . . concern-

ing conduct that Congress intended to be unregulated.” Metro. Life Ins., 471 U.S. at 

749 & n.27 (citing Machinists v. Wis. Emp’t Relations Comm’n, 427 U.S. 132 (1976)). 

In particular, Machinists is “concerned primarily with establishing an equitable pro-

cess for determining terms and conditions of employment, and not with particular 

substantive terms of the bargain that is struck.” Metro. Life Ins., 471 U.S. at 753; 

accord Allis-Chalmers Corp. v. Lueck, 471 U.S. 202, 212 (1985) (federal labor law 
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generally “does not grant the parties to a collective-bargaining agreement the ability 

to contract for what is illegal under state law”). 

This case does not even implicate Garmon or Machinists preemption. That is 

because, as explained supra pp. 12–17, state regulation of union-security devices, in-

cluding irrevocable checkoffs for membership dues, is governed by the far more spe-

cific § 164(b), which expressly confirms that States may regulate all manner of 

“[a]greements requiring [union] membership.” Id. This provision, as the Supreme 

Court has explained, “‘forestall[s] the inference that federal policy [is] to be exclusive’ 

on th[e] matter of union-security agreements” and explicitly opens the field to the 

States. Retail Clerks II, 375 U.S. at 104 (quoting Algoma, 336 U.S. at 314). “Where 

Congress gives state policy that degree of overriding authority,” preemption doctrines 

tethered to general, unrelated provisions of the Act have no application. Retail Clerks 

II, 375 U.S. at 103 (holding that, where § 164(b) applies, Garmon is irrelevant). 

Even with §164 set to one side, neither Garmon nor Machinists applies. To 

begin, Garmon, the test for preemption under § 157 or § 158, is irrelevant under the 

Union’s own consistently argued position (e.g., Dkt.1:6–7 (Complaint); Resp. Br. 7), 

which is that the allegedly preemptive federal right to enforce irrevocable dues 

checkoffs is protected not by § 157 or § 158 but by § 186 (which is § 302 of the Labor 

Management Relations Act), a federal criminal law enforced by the United States 

Department of Justice, not the NLRB. See, e.g., United States v. Douglas, 634 F.3d 

852 (6th Cir. 2011); see also Brief for the U.S. as Amicus Curiae, Unite Here Local 355 

v. Mulhall, 2013 WL 4507960, *1 (U.S. 2013) (“The Department of Justice enforces 
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[§ 186]. The National Labor Relations Board is responsible for administering the Na-

tional Labor Relations Act, 29 U.S.C. 151 et seq., which includes resolving labor dis-

putes and enforcing labor-management agreements.”). 

Even if the alleged federal “right” to enforce irrevocable checkoffs were pro-

tected by § 157 or § 158, this case is not one that the NLRB could adjudicate. “The 

critical inquiry” in discerning whether a case falls within the Board’s primary juris-

diction under Garmon is “whether the controversy . . . is identical to . . . or different 

from . . . that which could have been, but was not, presented to the Labor Board.” 

Sears, Roebuck & Co. v. San Diego Cty. Dist. Council of Carpenters, 436 U.S. 180, 197 

(1978). “For it is only in the former situation” that a “court’s exercise of jurisdiction 

necessarily involves a risk of interference with the unfair labor practice jurisdiction 

of the Board.” Id. The dispute here is not between an employer and union over 

whether the checkoffs at issue comport with § 157 or § 158. Rather, this is a pre-

enforcement challenge in which the Union seeks an injunction against the State’s 

civil and criminal enforcement of Act 1’s checkoff rule. Dkt.1:6–7 (Complaint). The 

NLRB does not have the power to accord that relief. None of Defendants is an “em-

ployer” under the NLRA and so could not be made a party to a NLRB proceeding. See 

29 U.S.C. § 152(2) (definition of “employer” does not include “any State or political 

subdivision thereof”).4 

                                            
4 And because these specialized NLRA-related preemption rules do not apply here, it 

does not matter whether, as the Union asserts, the Garmon and Machinists doctrines are 
“broad.” Resp. Br. 25. With these doctrines properly placed to the side, the only preemption 
question left is the one addressed by the district court in Sea Pak: does § 186(c)(4) preempt 
Act 1 under the general field- or conflict-preemption doctrines? See supra pp. 9–12.  
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Those threshold objections aside, Wisconsin’s checkoff rule would survive re-

view under Garmon and Machinists on the merits for the same reasons that Congress 

saw fit to protect laws like Act 1 by enacting § 164(b). Both doctrines look to the gen-

eral scheme or “structure” of federal labor law to determine whether the activity was 

meant to be either “unregulated” or controlled exclusively by federal policy. Metro. 

Life, 471 U.S. at 749–50 & n.27, 756 (regarding Machinists, noting that “[f]ederal 

labor law . . . is interstitial, . . . supplanting [state law] only when it prevents the 

accomplishment of the purposes of the federal Act”); Chamber of Commerce of U.S. v. 

Brown, 554 U.S. 60, 65 (2008) (same for Garmon). When performing this inquiry, 

courts should “appreciat[e] . . . the State’s interest,” Metro. Life Ins., 471 U.S. at 749 

(describing Machinists), and should not preempt when the regulated activity is a 

“merely peripheral concern” of the NLRA or affects interests “deeply rooted in local 

feeling and responsibility,” Int’l Longshoremen’s Ass’n v. Davis, 476 U.S. 380, 392–93 

& n.10 (1986) (citation omitted) (describing Garmon). As the State has explained, the 

State’s interests in regulating payroll deductions in general and dues checkoffs in 

particular are important and long-standing. Opening Br. 21–22; see, e.g., Algoma, 336 

U.S. at 306. Nothing in the Act overrides those powerful interests. 

CONCLUSION 

The judgment of the district court should be reversed. 
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