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INTRODUCTION 

District IV and Clean Wisconsin each articulate their 

own theories of the statutory scheme, but still have no answer 

for the Department of Natural Resources’ (“Department”) 

fundamental textual argument: the statute at issue uses the 

terms “designated” and “selected” in a single sentence, and 

only the Department’s interpretation complies with the 

bedrock principle that different words in the same sentence 

must be given different meanings.  See Gister v. Am. Family 

Mut. Ins., 2012 WI 86, ¶ 33, 342 Wis. 2d 496, 818 N.W.2d 880.  

For this reason, and because delaying resolution of the venue 

issue here would deprive the Department of its statutorily 

protected rights, the issuance of a supervisory writ in this 

case is proper. 

ARGUMENT 

I. District IV Violated Its Plain Duty By Removing 
This Case From District II’s Docket 

As the Department explained in its opening brief, Clean 

Wisconsin “designated” Dane County as the circuit-court 

venue for its permit-reissuance lawsuit, under the 

requirements of Wis. Stat. § 801.50(3)(a), when it indicated 

that venue in its pleadings.  The Department, as the appellant 

from the final judgment entered below, “selected” District II 

as the appellate venue, exercising its right under Wis. Stat. 

§ 752.21(2) for appeals from “action[s] venued in a county 

designated by the plaintiff . . . as provided under 
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s. 801.50(3)(a).”  These two acts—the “designation” by Clean 

Wisconsin and the “selection” by the Department—constitute 

a straightforward application of Wisconsin’s venue 

framework for “actions in which the sole defendant is the 

state.”  Wis. Stat. § 801.50(3)(a). 

The Department’s position accounts for all other 

features of Section 752.21(2) and Subsection 801.50(3)(a) as 

well.  It explains the introductory “[e]xcept as provided in 

pars. (b) and (c)” clause to Subsection 801.50(3)(a) as a 

statutory exemption from the designation process.  See 

Opening Br. 3–4, 21, 23.  It gives effect to the “unless another 

venue is specifically authorized by law” clause, explaining 

that this is a statutory exit ramp that accounts for lawful 

transfers of venue that may occur after a plaintiff has 

designated a venue.  Opening Br. 4–5, 22–23.  And it explains 

how other venue statutes, like Wis. Stat. § 227.53(1)(a)3, 

interact with Subsection 801.50(3)(a): When such statutes 

apply, they simply limit the scope of venues available for a 

plaintiff’s designation under Subsection 801.50(3)(a).  They do 

not prevent a designation from taking place at all.  See 

Opening Br. 4, 21–22. 

District IV and Clean Wisconsin, for their part, have no 

answer for the fundamental defect in their contrary theories: 

their positions necessarily depend upon interpreting the term 

“designated” in Subsection 801.50(3)(a) and Section 752.21(2) 

as meaning “selected,” even though Section 752.21(2) uses 

both “designated” and “selected” in the same sentence.  
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Opening Br. 24–26.  Clean Wisconsin does not even confront 

this core textual argument in its 36-page brief.  As for District 

IV, all it can muster are two curt sentences asserting that 

“‘[d]esignate’ is something that a plaintiff does,” “while ‘select’ 

is something that an appellant does,” and then a declaration 

that “[n]o further explanation is required.”  Dist. IV Br. 10.  

District IV does not cite any case, treatise, law review article, 

or any other authority for its results-oriented assertion as to 

the proper understanding of “designated” and “selected.”  

More generally, District IV’s premise—that the Legislature 

needed some basis for distinguishing between what a plaintiff 

does and what an appellant does—is definitively refuted by 

the statutory text.  Section 752.21(2) already expressly 

identifies the two actors it is concerned with—trial venue is 

designated “by the plaintiff,” appellate venue is selected “by 

the appellant”—so there would be no need for the Legislature 

to use “two different words” to distinguish these actions in 

order “to avoid any potential confusion.”  Dist. IV Br. 10.  

Again, the only textually permissible interpretation is the 

Department’s: “designate” means to denote or signify, while 

“select” means to choose from a number of options.  Opening 

Br. 20–23. 

District IV and Clean Wisconsin make several other 

arguments regarding the meaning of the statutory scheme 

here, but none support their position. 

First, District IV argues that Subsection 801.50(3)(a) 

“sets forth two separate [and mutually exclusive] paths for 
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setting venue”: the “designation” path and the “unless 

another venue is specifically authorized by law” path.  Dist. 

IV Br. 8; accord Clean Wis. Br. 20, 28.  A case travels the first 

path when the plaintiff has the power to “designate[ ]”—

defined by District IV as “select” without any limitation—the 

circuit-court venue free from the constraints of other venue 

statutes.  Dist. IV Br. 8.  A case travels the second path under 

Subsection 801.50(3)(a)’s “unless” clause when the venue 

options are in any way constrained by other venue statutes; 

in other words, these other venue statutes “specifically 

authorize” “another venue,” meaning a plaintiff does not 

designate the venue at all.  Dist. IV Br. 8.  Thus, in District 

IV’s view, “[i]f there is a statute authorizing venue, that 

statute sets venue.  If there is no statute authorizing venue, 

the plaintiff’s designation sets venue.”  Dist. IV Br. 8. 

District IV’s two-paths interpretation is foreclosed by 

the statutory text for at least three reasons. 

As an initial matter, District IV’s interpretation 

necessarily depends upon “designated” meaning “selected,” 

which is textually impermissible.  See supra pp. 2–3. 

In addition, District IV’s two-paths theory makes 

Subsection 801.50(3)(a)’s introductory clause superfluous.  

State ex rel. Kalal v. Circuit Ct. for Dane Cnty., 2004 WI 58, 

¶ 46, 271 Wis. 2d 633, 681 N.W.2d 110 (“Statutory language 

is read where possible to give reasonable effect to every word, 

in order to avoid surplusage.”).  That introductory clause—

“[e]xcept as provided in pars. (b) and (c)”—exempts two 
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categories of cases from those that must begin with a 

plaintiff’s Subsection 801.50(3)(a) designation: “actions 

relating to the validity or invalidity of a rule” and “action[s] 

commenced by a prisoner,” Wis. Stat. § 801.50(3)(b) & (c).  The 

Legislature requires cases that fall within either of these two 

exceptions to be venued according to the requirements of 

other venue statutes, without any Subsection 801.50(3)(a) 

designation.  Id.  If the mere presence of other statutory venue 

requirements meant that “another venue is specifically 

authorized by law” for purposes of Subsection 801.50(3)(a)’s 

“unless” clause—which is District IV’s theory—then the 

introductory clause would serve no purpose, becoming 

“surplusage.”  See Kalal, 271 Wis. 2d 633, ¶ 46. 

And District IV’s two-paths theory is inconsistent with 

other text in Subsection 801.50(3)(a).  The Legislature wrote 

Subsection 801.50(3)(a) in the passive voice, which means 

that the subject of the sentence is the thing acted upon.  See 

Chicago Manual of Style § 5.112 (15th ed. 2003); see generally 

Dean v. United States, 556 U.S. 568, 572 (2009).  Subsection 

801.50(3)(a) provides: “[An] action[ ] in which the sole 

defendant is the state . . . shall be venued in the county 

designated by the plaintiff unless another venue is specifically 

authorized by law.”  Wis. Stat. § 801.50(3)(a) (emphases 

added).  The subject of this sentence—the thing acted upon—

is “the action” (i.e., the lawsuit).  The act that “the action” 

receives is “shall be venued.”  The remaining portions of the 

sentence simply explain where the action shall be venued: the 
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action “shall be venued in the county designated by the 

plaintiff,” “unless” the action is venued in a different county 

that “is specifically authorized by law.”  Wis. Stat. 

§ 801.50(3)(a) (emphasis added).  Thus, this subsection 

creates one path for all cases not subject to the introductory 

clause discussed above: a path that requires a plaintiff’s 

designation with an exit ramp that only some cases 

subsequently travel.  Opening Br. 4–5, 22–23.   

Second, District IV argues that the Department’s 

interpretation of Subsection 801.50(3)(a) “is internally 

inconsistent because it gives ‘unless’ a different meaning 

depending on the legal source of venue.”  Dist. IV Br. 11.  

Under the Department’s interpretation, so the argument 

goes, “unless” is meaningless “[i]f the legal source of venue is 

another statute,” but “[i]f the legal source of venue is the 

court,”  “unless” means “except.”  Dist. IV Br. 10. 

This misstates the Department’s interpretation of the 

whole “unless another venue is specifically authorized by law” 

clause.  As the Department explained, Opening Br. 4–5, 22–

23, that clause allows an action solely against the State to be 

moved from the venue designated by the plaintiff to an 

alternative venue, one that is “specifically authorized” by any 

valid statute or court rule.  See, e.g., Wis. Stat. § 801.52 

(discretionary change of venue); Wis. Stat. § 227.53(1)(a)3 

(venue may be changed by parties’ stipulation and court’s 

authorization).  So, contrary to District IV’s argument, 

“unless” has the same meaning no matter the “legal source” 
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of alternative venues: it is an exit ramp from the provision 

that the action shall be venued in the county originally 

designated by the plaintiff. 

Third, District IV cites the previous version of 

Subsection 801.50(3), which provided that “[a]ll actions in 

which the sole defendant is the state . . . shall be venued in 

Dane County unless another venue is specifically authorized 

by law.”  Wis. Stat. § 801.50(3) (2009).  Under that earlier 

statute, plaintiffs suing the State had to file their actions in 

Dane County, unless other venue statutes authorized other 

counties to hear the case.  See Kohlbeck v. Reliance Constr. 

Co., 2002 WI App 142, ¶¶ 19–25, 256 Wis. 2d 235, 647 N.W.2d 

277.  Thus, when some other venue statutes applied, no filing 

in Dane County would occur.  From this, District IV jumps to 

Subsection 801.50(3)(a) and claims that no designation of 

venue by the plaintiff would occur when other venue statutes, 

like Subsection 227.53(1)(a)3, apply.  See Dist. IV Br. 14. 

District IV’s error is assuming that words in an earlier 

“iteration[ ]” of a statute “must be given the same meaning” 

after that statute is amended.  Dist. IV Br. 12–13.  To the 

contrary, “an amended statute is to be given the meaning that 

it would have had if it had [originally been enacted] as 

amended.”  State ex rel. Dep’t of Agric. v. Marriott, 237 Wis. 

607, 625, 296 N.W. 622 (1941); accord Union Bank v. Wolas, 

502 U.S. 151, 157–58 (1991).  The Legislature amended Wis. 

Stat. § 801.50(3) with 2011 Act 61, creating Wis. Stat. 

§ 801.50(3)(a).  See Clean Wis. App. 1.  So, no matter the prior 
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interpretations of Wis. Stat. § 801.50(3) (2009), this Court 

must interpret the relevant statutes anew because of the Act 

61 amendments.  Furthermore, it is a bedrock principle of 

statutory interpretation that the work of a legislature must 

be read as a whole, looking at how different provisions 

interact—including subsequently enacted provisions.  See 

generally Bilski v. Kappos, 561 U.S. 593, 608 (2010) (“[T]he 

canon against interpreting any statutory provision in a 

manner that would render another provision superfluous . . . 

applies to interpreting any two provisions . . . even when [the 

Legislature] enacted the provisions at different times.”).  As 

already shown, the only comprehensive and cohesive 

interpretation is the Department’s, supra pp. 1–2; District 

IV’s interpretation of Subsection 801.50(3)(a) cannot be 

squared with Section 752.21(2)’s usage of “designated” and 

“selected” in the same sentence, see supra pp. 2–3.1 
Fourth, Clean Wisconsin argues that the Department’s 

interpretation of Subsection 801.50(3)(a) conflicts with 

Subsection 227.53(1)(a)3.  Clean Wis. Br. 24–27.  The conflict 

primarily arises, Clean Wisconsin claims, because Section 

752.21(2) and Subsection 801.50(3)(a) use the terms “action,” 

“plaintiff,” and “defendant,” while Subsection 227.53(1)(a)3 

(as well as Chapter 227 as a whole) uses the terms 

                                         
1 District IV also makes some arguments related to legislative 

history, Dist. IV Br. 15–18, but the Department has already fully 
addressed these arguments its opening brief, Opening Br. 26–27. 
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“petitioner,” “respondent,” and “special proceeding.”  Clean 

Wis. Br. 22–29. 

This argument misunderstands the relationship 

between Chapter 227 and Wisconsin’s rules of civil procedure.  

As relevant to this argument, Wisconsin law creates two types 

of “[p]roceedings in the courts”: “actions and special 

proceedings.”  Wis. Stat. § 801.01(1).2  “‘Action’ includes 

‘special proceeding’ unless a specific provision of procedure in 

special proceedings exists,” id. (emphasis added), thus, the 

“civil procedure statutes” apply to Chapter 227 cases to the 

extent they “do not conflict” with a Chapter 227 provision, 

Wagner v. State Med. Examining Bd., 181 Wis. 2d 633, 641, 

511 N.W.2d 874 (1994) (citations omitted).  For this rule to 

have any effect, “plaintiff” and “defendant” must also be 

categories that include parties to a special proceeding, unless 

a specific special-proceeding provision indicates otherwise.  

See Wis. Stat. §§ 801.03(1), (3) (definitions of plaintiff and 

defendant); see, e.g., Tatum v. Labor & Indus. Review 

Comm’n, 132 Wis. 2d 411, 420–21, 423–24, 392 N.W.2d 840 

(Ct. App. 1986).  Accordingly, the default rule is that “action” 

includes “special proceeding,” “plaintiff” includes “petitioner,” 

and “defendant” includes “respondent.”  Clean Wisconsin has 

                                         
2 Wisconsin law further divides “actions” into “civil actions” and 

“criminal actions.”  See Wis. Stat. § 946.88. 
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not pointed to any Chapter 227 provision that rebuts the 

default rule here.3 

Finally, Clean Wisconsin argues that, even if the 

Department’s interpretation of Section 752.21(2) and 

Subsection 801.50(3)(a) were correct, the facts of this case 

establish that District IV is still the proper appellate venue 

because the individual petitioners did not designate Dane 

County, which ultimately heard the case.  Clean Wis. Br. 31–

32.  But as the Department explained, the circuit court 

consolidated the individual petitioners’ case into Clean 

Wisconsin’s case after Clean Wisconsin designated Dane 

County.  Opening Br. 7, 29–30.  After cases are consolidated, 

“there remains but one action and one set of pleadings,” 

namely, the lead case.  Wis. Brick & Block Corp. v. Vogel, 54 

Wis. 2d 321, 325, 195 N.W.2d 664 (1972); see State v. Rachwal, 

159 Wis. 2d 494, 515, 465 N.W.2d 490 (1991); Wis. Stat. 

§ 805.05.  Here, Clean Wisconsin’s case is the lead case; thus, 

after the individual petitioners’ case was consolidated into 

Clean Wisconsin’s case, only Clean Wisconsin’s “set of 

pleadings” remained to answer any venue questions.  App. 

91–92.  Clean Wisconsin claims that Wisconsin Brick & Block 

                                         
3 Clean Wisconsin also briefly argues that a conflict is present 

because Subsection 801.50(3)(a) allows plaintiffs to “file an action in any 
circuit court in the state,” while Subsection 227.53(1)(a)3 does not grant 
similar freedom.  Clean Wis. Br. 28.  But, as noted supra pp. 2–3, 
“designated” in Subsection 801.50(3)(a) cannot bear this meaning.  When 
“designated” is properly defined as “indicated,” there is no conflict 
between Subsection 801.50(3)(a) and Subsection 227.53(1)(a)3. 
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and Rachwal are “inapposite [because] [n]either case 

concerns venue at all,” Clean Wis. Br. 33, but this is a 

distinction without a difference.  Consolidation is a procedural 

tool, recognized in Wisconsin’s civil-procedure statutes, which 

operates independently of the subject matter of a given case.  

Wis. Stat. § 805.05.4 

II. The Department Has Satisfied The Remaining 
Supervisory Writ Factors 

As the Department explained, the remaining 

supervisory-writ factors are satisfied here because the 

Department timely filed this petition, Opening Br. 30–31, 

and, absent supervisory relief, the Department will lose its 

right to “select[ ]” its appellate venue, Opening Br. 15–20.  

The arguments that District IV and Clean Wisconsin make to 

the contrary are meritless. 

District IV responds that an appeal from District IV’s 

ultimate decision on the merits of the case is an adequate 

remedy because the Department has not identified “any 

actual concrete interest” that it will lose if it waits until direct 

                                         
4 Citing State ex rel. Two Unnamed Petrs. v. Peterson, 2015 WI 85, 

¶ 127, 363 Wis. 2d 1, 866 N.W.2d 165, Clean Wisconsin makes the 
additional argument that a supervisory writ is unavailable here because 
the Department is asking the Court to “create new precedent,” Clean 
Wis. Br. 15.  Peterson does not stand for this extreme principle.  In that 
case, this Court held that it could not overrule one of its precedents when 
sitting in a supervisory-writ posture.  Peterson, 363 Wis. 2d 1, ¶ 127 & 
n.41 (citing Kalal, 271 Wis. 2d 633, ¶ 24).  Here, in contrast, the 
Department is asking this Court merely to enforce the requirements of 
unambiguous statutory text, which would require the straightforward 
application of this Court’s statutory-interpretation precedents. 
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appeal to raise the venue issue.  Dist. IV Br. 19.  But the 

Department has identified just such an interest: the 

Legislature, by adopting Section 752.21(2), granted litigants 

in the Department’s position the specific procedural right to 

select the appellate venue in the first instance.  Opening Br. 

15–18 (citing State ex rel. Klabacka v. Charles, 36 Wis. 2d 122, 

152 N.W.2d 857 (1967), and State v. Jensen, 2010 WI 38, 324 

Wis. 2d 586, 782 N.W.2d 415).  This right cannot be protected 

through the ordinary appellate process because that process 

would require duplicative appellate proceedings—one round 

in District IV, the wrong venue, and then one round in District 

II, the correct venue.  In other words, the Department has 

only one chance to select its desired appellate venue in the 

first instance.  Opening Br. 17–18. 

Relatedly, District IV claims that the Department does 

not face grave hardship or irreparable harm absent a 

supervisory writ.  Dist. IV Br. 20–21.  However, the harm is 

quite clear: Without a supervisory writ, the Department will 

lose its right to select the appellate venue in the first instance, 

no matter what procedural steps occur after District IV 

renders its judgment.  Opening Br. 19–20.  Further, if this 

Court were to grant review on the appellate-venue question 

after District IV decides this case on the merits and then were 

to rule in the Department’s favor as to venue, the Department 

may be forced to expend more resources (that cannot be 

recovered) relitigating this case in the appellate district it was 

originally entitled to select.  District IV demeans this 
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potential for duplicative appellate proceedings as “nothing 

more than a lengthy chain of hypotheticals,” Dist. IV Br. 21 

n.9, but, as just explained, the Department experiences 

irreparable harm—the permanent loss of a clear procedural 

right granted by the Legislature—even if these 

“hypotheticals” do not occur. 

CONCLUSION 

This Court should issue a supervisory writ ordering 

District IV to return this case to the docket of District II. 
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