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Introduction

Amy Lawson finds herself in a precarious situation.! She wants to express her religious
beliefs about marriage through her photographs and blog and wants to operate her photography
studio according to her religious beliefs. Yet she has refrained from doing so because creative
professionals like her have been sued across the country for violating public accommodation
laws similar to Wisconsin’s and Madison’s public accommodation laws. See Madison’s
Opposition Brief to Temporary Injunction 11-12 (City Inj. Br.) (detailing some of these cases).?
Wisconsin’s and Madison’s laws inflict severe penalties on violators. And Madison has now
taken the position that it can legally enforce its law against Amy. Madison’s Brief in Support of
its Motion to Dismiss 11-29 (City MTD Br.).

In contrast, Wisconsin filed a response claiming it has not and does not interpret its law to
restrict Amy. Brief of Wisconsin in Support of Motion to Dismiss and in Response to Motion for
Preliminary Injunction 1-2 (State Br.). Amy agrees that Wisconsin’s law should be interpreted as
Wisconsin proposes, especially the concession that the Wisconsin Conscience Clause protects
Amy. But Amy is still not in the clear. Despite Wisconsin’s statements that it interprets its law in
a particular way, in all its pleadings Wisconsin does not promise not to apply its law against
Amy in the future. And Wisconsin’s litigation position is not binding unless this Court holds it
so. “But the First Amendment protects against the Government; it does not leave us at the mercy
of noblesse oblige. We would not uphold an unconstitutional statute merely because the
Government promised to use it responsibly.” United States v. Stevens, 559 U.S. 460, 480 (2010).

To resolve this problem, Amy requests a solution from this Court that can quickly and easily
resolve Amy’s dispute with Wisconsin: formally adopt Wisconsin’s proposed interpretation and
declare this interpretation to be correct in a formal order. Once this Court does so, Amy can have

the confidence to exercise her rights without state prosecution and will dismiss her case against

! Unless indicated otherwise by context, references in this brief to Amy will include both
Plaintiffs Amy Lawson and Amy Lynn Photography Studio.
2 For this brief, Wisconsin shall refer collectively to all named State Defendants.
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Wisconsin, bearing her own costs. Until such time, Amy and her constitutional freedoms remain

subject to prosecution.
Argument

.  Amy can meet the low threshold for standing to bring a pre-enforcement
challenge to a law that chills speech.

Unlike standing in federal courts, “standing in Wisconsin is not a matter of jurisdiction, but
of sound judicial policy.” McConkey v. Van Hollen, 2010 W1 57, 15, 326 Wis. 2d 1, 12, 783
N.W.2d 855, 860. To prove standing in Wisconsin, Amy need only show that (1) she has a
personal interest in the controversy; (2) she is adversely affected and (3) judicial policy calls for
protecting her interest. Foley-Ciccantelli v. Bishop’s Grove Condo. Ass’n, Inc., 2011 W1 36, { 5,
333 Wis. 2d 402, 410, 797 N.W.2d 789, 793. “The law of standing in Wisconsin is construed
liberally....” McConkey, 2010 WI 57, § 15. And this is particularly true for declaratory judgment
actions like Amy’s where a plaintiff “need not actually suffer an injury before availing himself of
the [Declaratory Judgment] Act.” Olson v. Town of Cottage Grove, 2008 W1 51, { 43, 309 Wis.
2d 365, 387, 749 N.W.2d 211, 222. In this situation, all that is required “is that the facts be
sufficiently developed to allow a conclusive adjudication.” Id.

To lower the bar even further, Amy has brought a pre-enforcement suit to vindicate her free
speech rights. Specifically, Amy desires to post a particular statement on her website and desires
to re-enter the wedding and organizational photography fields to create particular photography
and blogs; but she is afraid to do so because of Wisconsin’s and Madison’s laws. Ver. Compl. {1
336-58 These laws have presently chilled her speech, and she is therefore suffering an ongoing
chill injury. See Virginia v. Am. Booksellers Ass’n, Inc., 484 U.S. 383, 392-93 (1988)

(acknowledging that chill injury creates standing).®

3 See also Wis. Right to Life State Political Action Comm. v. Barland, 664 F.3d 139, 147 (7th Cir.
2011) (A statute restricting expression “may be challenged prior to enforcement based on the chill
it places on the exercise of First Amendment rights and the corresponding risk of self-
censorship.”); 281 Care Comm. v. Arneson, 638 F.3d 621, 627 (8th Cir. 2011) (“Self-censorship
can itself constitute an injury in fact.”); N.H. Right to Life Political Action Comm. v. Gardner, 99
F.3d 8, 13 (1st Cir. 1996) (same).
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To bring a pre-enforcement challenge, the U.S. Supreme Court has only required an intention
to engage in a course of conduct arguably affected with a constitutional interest and arguably
proscribed by a statute, and there exists a credible threat of prosecution thereunder. Susan B.
Anthony List v. Driehaus, 134 S. Ct. 2334, 2342-45 (2014). And the bar to prove a credible threat
in the speech context “is extremely low.” Mangual v. Rotger-Sabat, 317 F.3d 45, 57 (1st Cir.
2003). “[C]ourts will assume a credible threat of prosecution in the absence of compelling
contrary evidence.” New Hampshire Right to Life Political Action Comm. v. Gardner, 99 F.3d 8,
15 (1st Cir. 1996).

Applying this low standard, Amy has standing. Wisconsin’s law at least arguably restricts
Amy. Not only have many jurisdictions applied their public accommodation law to restrict
people like Amy, Madison asserts the authority to use its public accommodation law in this very
case to restrict Amy. Moreover, Wisconsin’s law declares that the definition of public
accommodation “shall be interpreted broadly to include, but not be limited to” various
businesses. Wis. Stat. 8 106.52.

Thus, the only real issue is one of credible threat of enforcement. While an outright, binding
disavowal of enforcement cuts against standing. Cf. SBA List, 134 S. Ct. at 2345 (failure to
disavow enforcement supported finding of credible enforcement threat), an outright and binding
disavowal has not occurred. In its briefing and accompanying affidavits, Wisconsin has
described how it has and currently interprets its law and promises to comply with the Wisconsin
Constitution generally. That is a helpful first step, especially the concession about the Wisconsin
Conscience Clause protecting Amy. But that first step does not create any sort of assurance or
binding promise not to enforce against Amy. “[W]e cannot find clarity in a wholly ambiguous
statute simply by relying on the benevolence or good faith of those enforcing it.” Wollschlaeger
v. Governor, Florida, 848 F.3d 1293, 1322 (11th Cir. 2017) (en banc). See also Vermont Right to
Life Committee, Inc. v. Sorrell, 221 F.3d 376, 383 (2d Cir. 2000) (finding standing to challenge
state statute, even though state interpreted its statute not to apply to plaintiff, because plaintiff’s
interpretation is “reasonable enough” and “nothing [] prevents the State from changing its
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mind.... If we held otherwise, we would be placing VRLC's asserted First Amendment rights “at
the sufferance of’ Vermont’s Attorney General.”); Northland Family Planning Clinic, Inc. v.
Cox, 487 F.3d 323, 341-343 (6th Cir. 2007) (finding jurisdiction despite Attorney General’s
opinion interpreting statute to be inapplicable because opinion “is not precedential, and the
current Attorney General could change it whenever he sees fit, as could any future Attorneys
General.”); Wilson v. Stocker, 819 F.2d 943, 947 n.3 (10th Cir. 1987) (finding jurisdiction
despite Attorney General’s statement in affidavit that “he did not presently believe Wilson’s
proposed conduct, as described in the affidavit, was prohibited by the statute” because the
affidavit was “equivocating.”).

Given this lack of binding and outright disavowal, Amy has met her low standing burden at
this preliminary stage to pursue protection for her constitutional freedoms. See Wisconsin Right
To Life, Inc. v. Barland, 751 F.3d 804, 831 (7th Cir. 2014) (entertaining lawsuit because “[b]y
not fully disclaiming the right to enforce [the law]...the Board's halfhearted concession leaves us
with no assurance that it will continue to recognize its unconstitutionality.”).

The low burden for Amy’s claims also distinguishes Planned Parenthood of Wis., Inc. v.
Schimel, on which Wisconsin relies to challenge Amy’s standing. 877 N.W.2d 604, 611 (Wis.
Ct. App 2016); see State Br. 13-15. In that case, Planned Parenthood challenged two parts of a
law. The first part required a physician to obtain “voluntary consent” from a woman before the
physician could perform an abortion. Schimel, 877 N.W.2d at 718-20. Although Planned
Parenthood and Wisconsin disputed what that voluntary consent language required, the court
found no standing because, as Wisconsin notes in its brief here, “Planned Parenthood did not
alter its behavior in any way” in response to the challenged law. State Br. 14. See also Schimel,
877 N.W.2d at 610 (finding no standing because Planned Parenthood could not indicate “that
they would conduct themselves in any different manner depending on a court’s interpretation of
the voluntary consent language; again, indicating they are not detrimentally affected by the ‘good
faith’ issue they raise.”). Planned Parenthood could hardly challenge a law for hindering its
behavior when Planned Parenthood continued with business as usual.
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Unlike the plaintiff in Schimel, Amy has actually changed her behavior. She has refrained
from posting her desired website and has refrained from entering into the wedding and
organizational photography fields. Ver. Compl. {1 336-58. Amy has chilled her speech and
continues to chill it because of the law. And unlike the plaintiff in Schimel, Amy has brought a
challenge to vindicate her free speech rights and therefore alleges a chill injury that triggers a
lower standard. See Nat’l Org. for Marriage, Inc. v. Walsh, 714 F.3d 682, 689 (2d Cir. 2013)
(noting that “we assess pre-enforcement First Amendment claims...under somewhat relaxed
standing and ripeness rules.”).

The second part of the law in Schimel required a physician to be present in the room with a
patient when she was given an abortion-inducing drug. 877 N.W.2d at 611. Because one
abortion-inducing drug was customarily given to the patient and administered in the office and
another was sent home with the patient to self-administer the next day, Planned Parenthood
believed it could violate the law if Planned Parenthood followed this custom. Id. at 607-08. In
short, the case from Planned Parenthood’s perspective turned on whether “giv[ing]” the drugs to
the patient meant “dispens[ing]” or “administer[ing]” them to her. Id. But the court found no
standing because under either interpretation, Planned Parenthood would not violate the law
through its actions. Id. at 608. Unlike Planned Parenthood, Amy does not find herself in a win-
win situation. Wisconsin’s law can be interpreted in more than one way, and one of those
interpretations restricts Amy’s rights.

So as it stands now, nothing binds Wisconsin to abide by its litigation-based interpretation in
the future. New enforcement officials can also change their minds. In this respect, Planned
Parenthood of Wis., Inc. v. Schimel actually supports Amy’s case for standing. For in Schimel,
the state provided assurances in briefing and in a formal stipulation filed in a federal court that it
would interpret its law in a constitutional way. 877 N.W.2d at 606-07, 611. But Schimel found
that insufficient to preclude standing. “Defendants’ assurances alone do not make this matter
nonjusticiable in that it is not at all clear that any, much less all, of them would be bound by
these statements or the stipulation in the federal action...” Id. at 611. Wisconsin cannot point
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Amy to a formal stipulation adopting its interpretation of its public accommodation law, and
therefore Wisconsin has provided far less to Amy than it did to Planned Parenthood. Therefore,
under the logic of Schimel, Amy has met her low standing threshold in this case because of the

absence of any binding assurance from Wisconsin.

[I.  This Court should formally adopt and confirm Wisconsin’s interpretation of
Wis. Stat. § 106.52.

Although Wisconsin has not provided binding assurance to Amy, this Court can easily
remedy that problem and resolve Amy’s dispute with Wisconsin by formally adopting
Wisconsin’s interpretation of Wis. Stat. 8 106.52, whether through a declaration or even a
dismissal order setting forth Wisconsin’s interpretation. Amy particularly urges the Court to
adopt Wisconsin’s interpretation of the Wisconsin Conscience Clause as it relates to Amy
because this interpretation more fully protects the important rights Amy exercises under the
Constitution.

Specifically and in accordance with Wisconsin’s proposed interpretation, Amy asks that this
Court order, declaring the following:

e Because the Wisconsin Conscience Clause protects the activities described below and
because Wis. Stat. § 106.52 should be construed to comply with the Wisconsin
Conscience Clause, Wis. Stat. § 106.52 does not prevent Amy Lawson or Amy Lynn
Photography Studio from engaging in the following activities:

0 publishing or explaining their religious, political, and artistic reasons for
declining to create photographs and words promoting pro-abortion
organizations or any form of marriage not between one man and one
woman, including the specific statement (attached to the Verified
Complaint as Exhibit 1) that Plaintiffs want to publish on their website but
have not done so for fear of punishment.

o declining to create photography or words promoting messages, events
(such as same-sex wedding ceremonies), organizations, or ideas
inconsistent with Plaintiffs” pro-life beliefs or beliefs in support of
marriage defined as a union exclusively between one man and one woman.
See State Br. 22-28.

e Wis. Stat. 8 106.52 does not apply to Amy Lawson or Amy Lynn Photography Studio
because this studio is not a physical place and does not supply necessities and/or
comforts of the kind offered by the businesses enumerated in Wis. Stat.





8 106.52(1)(e)1 and therefore this studio is not a place of public accommodation as
defined by Wis. Stat. 8 106.52(1)(e)1. See State Br. 15-22.

Once Amy has such assurance that Wisconsin will abide by the above interpretation, Amy’s
constitutional rights will be sufficiently protected and her challenge to Wis. Stat. § 106.52 can be

dismissed or withdrawn.

[ll.  In contrast with Wisconsin’s position, Madison’s position highlights the
credibility of Amy’s claims, the threat public accommodation laws pose to
Amy’s freedoms, and Amy’s need for relief.

While Wisconsin’s statements alone do not eliminate Amy’s standing to challenge Wis. Stat.
8§ 106.52, Wisconsin at least comes close to providing assurance to Amy that she can exercise her
constitutional rights without triggering Wis. Stat. § 106.52. Madison, on the other hand, provides
a different kind of assurance — assurance that it will vigorously enforce its public
accommodation law to restrict Amy’s rights. With this position, Madison confirms that public
accommodation laws “arguably” apply to restrict Amy’s freedoms. The contrast between
Madison’s and Wisconsin’s positions therefore underscores Amy’s reasonable fear of public
accommodation laws and her need for relief. This contrast occurs on multiple levels.

First, Madison defends its power and legitimacy to enforce its public accommodation against
Amy. Indeed, Madison spends roughly 65 pages of briefing defending its right to apply its public
accommodation law against Amy. (City Inj. Br. 8-36; City MTD Br. 10-29). Some highlights:

e “The City demonstrates there is no imposition on plaintiffs’ free speech
rights...MGO 39.03(5) regulates conduct and not speech. Similarly, MGO 39.03(5)
does not compel speech.” City MTD Br.9.

o “Plaintiffs’ alleged religious rights or rights of conscience are not infringed...” City
MTD Br. 9.

o “Amy’s refusal to serve same-sex couples or people with other political beliefs
directly collides with their rights to be discriminated against.” City MTD Br. 19.

e The City “does not concede, Amy’s sincerely held religious belief is burdened by the
ordinance.” City MTD Br. 24.

e “Here, the harm to the City of Madison (and entire State) and our residents are great -
if the public accommodations laws are enjoined from enforcement, even just as to
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Amy...” City Inj. Br. 8.

o “If Amy takes pictures and writes a blog about the wedding of an opposite-sex
couple; she cannot deny those same services for a same-sex couple.” City Inj. Br. 23.

In contrast, Wisconsin does not defend its ability to apply its law to restrict Amy’s desired
activities. See, e.g., State Br. 27 (“[T]he conduct that Lawson wishes to engage in could not be
prohibited by the State, consistent with the Conscience Clause...Further, the State does not
contend that it could satisfy the demanding strict-scrutiny standard for prohibiting such
conduct...Accordingly, Lawson’s proposed conduct is entirely protected by the Conscience
Clause and could not be prohibited.”),

Second, some Wisconsin cases in the past have limited Wisconsin’s law to physical places.
See State Br. 16-17. In contrast, prior decisions from the Madison Equal Opportunity
Commission apply Madison’s law to non-physical locations. See Stubblefield v. Hewitt, Case No.
3282 (Madison Equal Opportunities Comm’n Apr. 2, 1992) (concluding that law applied to “an
organizational body without a fixed location.”).# To be sure, Madison claims otherwise. City
MTD Br. 29-32. But this litigation position cannot be taken seriously since Madison in its
answer admits its law applies to nonphysical entities like programs. Compare Compl. § 261 with
Answer, 1 13. Nor does Madison’s litigation position fit the text of its actual law. See § 39.03(2)
(defining public accommodation to include “services that a person holds out to be open to the
common and general use” and to be “interpreted broadly”).

Third, Madison explicitly reserves its right to enforce its law against Amy in the future and to
reject any limiting interpretation it puts forth now. See City MTD Br. 29 n.13 (claiming that its
interpretation regarding Amy “is not reflective of any legal position a Hearing Examiner or the
MEOC would take on an actual complaint filed with the Department of Civil Rights.”). In other
words, Madison offers a narrow interpretation of its law to use as a shield against Amy’s lawsuit
now while reserving the right to expand its interpretation to wield as a sword against her later.

Madison simply cannot have it both ways. See, e.g., Ctr. for Special Needs Trust Admin., Inc. v.

4 Available at http://www.cityofmadison.com/dcr/DecisionDigest/Cases/03283.htm.
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Olson, 676 F.3d 688, 697 (8th Cir. 2012) (finding jurisdiction because “North Dakota expressly
reserved the right to apply its regulations against the Center in the future.”); Legal Assistance for
Vietnamese Asylum Seekers v. Dep’t of State, 74 F.3d 1308, 1311 (D.C. Cir. 1996), vacated on
other grounds, 519 U.S. 1 (1996) (*...the government cannot escape the pitfalls of litigation by
simply giving in to a plaintiff's individual claim without renouncing the challenged policy, at
least where there is a reasonable chance of the dispute arising again between the government and
the same plaintiff.”). In contrast, Wisconsin concedes that if Amy has standing and can make out
a viable claim, then this Court should award a temporary injunction. See State Br. 10 n.5.

Fourth, the broad language in Madison’s law allows Madison to take inconsistent and
incoherent interpretations of its law in an effort to avoid litigation. For example, after defending
its authority to restrict Amy’s expression for numerous pages, Madison — in an apparent
litigation scramble — interprets its law to exclude “selective” businesses. City MTD Br. 32-33.
But Amy is not selective in the sense Madison claims. While Amy selectively chooses what
messages she creates, she offers her visual storytelling services to anyone regardless of sexual
orientation or belief. Compl. 11 228-29. Her “Studio entertains requests for its visual storytelling
services from the general public.” Id. at § 66. And her studio also “promotes its visual
storytelling services and its message to the general public through the Studio’s website, blog,
Instagram, Facebook, and Pinterest accounts.” Id. at  62.

To be sure, Amy would welcome Madison interpreting its law to exclude any selective
business. But Amy can hardly take the risk and expose herself to penalties on the hope Madison
will apply its interpretation to Amy when Madison has defended its power to enforce its law
against Amy’s activity, when she is no more selective than the businesses Madison cites as
examples of public accommodations, and when courts have interpreted public accommodation
laws to apply to businesses like Amy’s. See City Inj. Br. 11-12 (listing businesses); Elane
Photography, LLC v. Willock, 2012-NMCA-086, { 17-18, 284 P.3d 428, 434-36 (holding that

photography business was a public accommodation despite lack of physical location and despite





business’s desire to exercise artistic discretion because, in part, business advertised “through its
website”).

In other words, litigation hedges do not defeat standing. See Rhode Island Ass’n of Realtors,
Inc. v. Whitehouse, 199 F.3d 26, 35 (1st Cir. 1999) (“The Attorney General has been careful not
to concede that section 38-2—6 is unconstitutional... Against this backdrop, the Attorney General
must proffer more than a conclusory assertion of inapplicability to convince us that the
Association no longer faces a credible threat of prosecution.”). Madison’s hedge should not
either.

Yet this hedge again illustrates the credible threat Amy faces from public accommodation
laws. Without a binding and definitive order protecting Amy from the public accommodation
laws in her jurisdiction, Amy’s rights will remain unsure and chilled. If Madison and Wisconsin
claim to offer an accurate interpretation of their laws, they will not object to an order from this
Court finding that they cannot constitutionally apply these laws against Amy.

Conclusion

For the foregoing reasons, Amy requests this Court to declare, confirm, and acknowledge the
interpretation of Wis. Stat. § 106.52 that Wisconsin has proposed — that this law cannot
constitutionally apply to Amy’s desired activities — so that Amy can exercise her constitutional

rights without fear of punishment.
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