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June 28, 2022 
 

Darwin Airola 
Darwin@HyperGalaxy.com 
 
Dear Darwin Airola: 
 
 The Wisconsin Department of Justice (DOJ) is in receipt of your correspondence, 
dated January 11, 2022, in which you wrote, “Portage County (PC) is regularly violating our 
state’s open meeting statutes (Chapter 19, Subchapter V) by not allowing public comment 
during PC board and PC-HHS board meetings and refusing to accept items for discussion 
into their agendas for public discussion.” You asked DOJ to “please enforce” the open 
meetings law. 
 

The open meetings law acknowledges that the public is entitled to the fullest and most 
complete information regarding government affairs as is compatible with the conduct of 
governmental business. Wis. Stat. § 19.81(1). All meetings of governmental bodies shall be 
held publicly and be open to all citizens at all times unless otherwise expressly provided by 
law. Wis. Stat. § 19.81(2). The provisions of the open meetings law are to be construed 
liberally to achieve that purpose. Wis. Stat. § 19.81(4). 

 
The open meetings law ensures public access to and notice of meetings of 

governmental bodies. The open meetings law does not dictate all procedural aspects of how 
bodies run meetings, including the process of deciding what items should be added to a 
meeting’s agenda. 

 
While Wisconsin law requires that meetings of governmental bodies be open to the 

public so that citizens may attend and observe open session meetings, the law does not require 
a governmental body to allow members of the public to speak or actively participate in the 
body’s meetings. While the open meetings law does allow a governmental body to set aside a 
portion of a meeting for public comment, it does not require a body to do so. Wis. Stat.  
§§ 19.83(2), 19.84(2). There are some other state statutes that require governmental bodies to 
hold public hearings on specified matters. Unless such a statute specifically applies, however, 
a governmental body is free to determine for itself whether and to what extent it will allow 
citizen participation at its meetings. For example, a body may choose to limit the time each 
citizen has to speak. 
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If a governmental body decides to set aside a portion of an open meeting as a public 
comment period, this must be included in the meeting notice. During such a period, the body 
may receive information from the public and may discuss any matter raised by the public. If 
a member of the public raises a subject that does not appear on the meeting notice, however, 
it is advisable to limit the discussion of that subject and to defer any extensive deliberation 
to a later meeting for which more specific notice can be given. In addition, the body may not 
take formal action on a subject raised in the public comment period, unless that subject is 
also identified in the meeting notice. 

 
 If you would like to learn more about the open meetings law, DOJ’s Office of Open 
Government offers several open government resources through the Wisconsin DOJ website 
(https://www.doj.state.wi.us/office-open-government/office-open-government). DOJ provides 
the full Wisconsin open meetings law and maintains an Open Meetings Law Compliance 
Guide on its website. 
 

Thank you for your correspondence. We are dedicated to the work necessary to 
preserve Wisconsin’s proud tradition of open government. 

 
 The information provided in this letter is provided pursuant to Wis. Stat. § 19.39 and 
does not constitute an informal or formal opinion of the Attorney General pursuant to  
Wis. Stat. § 165.015(1). 
 
      Sincerely, 
       
 
      Paul M. Ferguson 
      Assistant Attorney General 
      Office of Open Government 
 
PMF:lah 
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June 28, 2022 

 
Michael Connolly 
painlessdrmike@yahoo.com 
 
Dear Michael Connolly: 
 
 The Wisconsin Department of Justice (DOJ) is in receipt of your correspondence, 
dated December 10, 2021, in which you wrote, “Is it within the rights of a homeowner in an 
Association in Walworth County Wisconsin to request a copy of the recording of an open 
recorded meeting held by a Board of Directors. I’m not sure why they are pushing back on 
this but many of us would simply like to view the recording of that meeting held on Monday 
Dec. 6, 2021.” 
 

The Wisconsin Public Records Law, Wis. Stat. §§ 19.31 to 19.39, authorizes requesters 
to inspect or obtain copies of “records” created or maintained by an “authority.” The purpose 
of the public records law is to shed light on the workings of government and the official acts 
of public officers and employees. Bldg. & Constr. Trades Council v. Waunakee Cmty. Sch. 
Dist., 221 Wis. 2d 575, 582, 585 N.W.2d 726 (Ct. App. 1998). The Wisconsin public records 
law defines an “authority” as any of the following having custody of a record: 

 
[A] state or local office, elective official, agency, board, 
commission, committee, council, department or public body 
corporate and politic created by the constitution or by any law, 
ordinance, rule or order; a governmental or quasi-governmental 
corporation except for the Bradley center sports and 
entertainment corporation; a special purpose district; any court 
of law; the assembly or senate; a nonprofit corporation which 
receives more than 50 percent of its funds from a county or a 
municipality, as defined in s. 59.001(3), and which provides 
services related to public health or safety to the county or 
municipality; a university police department under s. 175.42; or 
a formally constituted subunit of any of the foregoing. 

 
Wis. Stat. § 19.32(1). Only an entity that falls within this definition of “authority” is subject 
to the provisions of the public records law.  
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Based on the limited information you provided in your correspondence, DOJ cannot 
make a definitive determination as to whether the association in question would be 
considered an authority. However, typically, a homeowners’ association would not fit within 
this definition. 

 
The Wisconsin Open Meetings Law, Wis. Stat. §§ 19.81 to 19.98, acknowledges that 

the public is entitled to the fullest and most complete information regarding government 
affairs as is compatible with the conduct of governmental business. Wis. Stat. § 19.81(1). All 
meetings of governmental bodies shall be held publicly and be open to all citizens at all times 
unless otherwise expressly provided by law. Wis. Stat. § 19.81(2). The provisions of the open 
meetings law are to be construed liberally to achieve that purpose. Wis. Stat. § 19.81(4). 

 
The open meetings law applies to every meeting of a governmental body. A 

governmental body is defined as: 
 

[A] state or local agency, board, commission, council, department 
or public body corporate and politic created by constitution, 
statute, ordinance, rule or order; a governmental or quasi-
governmental corporation except for the Bradley Center sports 
and entertainment corporation; a local exposition district under 
subch. II of ch. 229; a long-term care district under s. 46.2895; 
or a formally constituted subunit of any of the foregoing, but 
excludes any such body or committee or subunit of such body 
which is formed for or meeting for the purpose of collective 
bargaining under subch. I, IV, V, or VI of ch. 111.  

 
Wis. Stat. § 19.82(1). The list of entities is broad enough to include essentially any 
governmental entity, regardless of what it is labeled. An entity that fits within the definition 
of governmental body must comply with the requirements of the open meetings law.  

 
The definition of a governmental body includes a “quasi-governmental corporation,” 

which is not defined in the statute, but the Wisconsin Supreme Court discussed the definition 
of “quasi-governmental corporation” in State v. Beaver Dam Area Development Corp. 
(“BDADC”), 2008 WI 90, 312 Wis. 2d 84, 752 N.W.2d 295. In that decision, the Court held 
that a “quasi-governmental corporation” does not have to be created by the government or be 
per se governmental, but rather is a corporation that significantly resembles a governmental 
corporation in function, effect, or status. Id. ¶¶ 33-36. The Court further held that each case 
must be decided on its own particular facts, under the totality of the circumstances. The 
Court set forth a non-exhaustive list of factors to be examined in determining whether a 
particular corporation sufficiently resembles a governmental corporation to be deemed quasi-
governmental, while emphasizing that no single factor is outcome determinative. Id. ¶¶ 7-8, 
63 n.14, and 79. The factors set out by the Court in BDADC fall into five basic categories: 
(1) the extent to which the private corporation is supported by public funds; (2) whether the 
private corporation serves a public function and, if so, whether it also has other, private 
functions; (3) whether the private corporation appears in its public presentations to be a 
governmental entity; (4) the extent to which the private corporation is subject to 
governmental control; and (5) the degree of access that government bodies have to the private 
corporation’s records. Id. ¶ 62. 



Michael Connolly 
Page 3 
 
 

 
In addition, a “formally constituted subunit” of a governmental body is itself a 

“governmental body” within the definition in Wis. Stat. § 19.82(1). A subunit is a separate, 
smaller body created by a parent body and composed exclusively of members of the parent 
body. 74 Op. Att’y Gen. 38, 40 (1985). Groups that include both members and non-members 
of a parent body, however, are not “subunits” of the parent body. 
 

Although DOJ has insufficient information to determine whether the association in 
question constitutes a governmental body, generally, a homeowners’ association would not 
fit within this definition, and therefore, it would not be subject to the open meetings law.  
 

If you would like to learn more about the open meetings law, DOJ’s Office of Open 
Government offers several open government resources through the Wisconsin DOJ website 
(https://www.doj.state.wi.us/office-open-government/office-open-government). DOJ provides 
the full Wisconsin public records law and open meetings law and maintains Public Records 
Law Compliance Guide and an Open Meetings Law Compliance Guide on its website. 

 
DOJ is dedicated to the work necessary to preserve Wisconsin’s proud tradition of 

open government. Thank you for your correspondence. 
 

 The information provided in this letter is provided pursuant to Wis. Stat. §§ 19.39 and 
19.98  and does not constitute an informal or formal opinion of the Attorney General pursuant 
to Wis. Stat. § 165.015(1). 
 
      Sincerely, 
       
 
 
      Paul M. Ferguson 
      Assistant Attorney General 
      Office of Open Government 
 
PMF:lah 
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June 28, 2022 

 
Lee Dawson 
lee@osseoprecisionmachining.com 
 
Dear Lee Dawson: 
 
 The Wisconsin Department of Justice (DOJ) is in receipt of your correspondence, 
dated August 9, 2021, in which you asked if you “can request a document from a non-profit 
organization.” 
 

The Wisconsin Public Records Law, Wis. Stat. §§ 19.31 to 19.39, authorizes requesters 
to inspect or obtain copies of “records” created or maintained by an “authority.” The purpose 
of the public records law is to shed light on the workings of government and the official acts 
of public officers and employees. Bldg. & Constr. Trades Council v. Waunakee Cmty. Sch. 
Dist., 221 Wis. 2d 575, 582, 585 N.W.2d 726 (Ct. App. 1998). The Wisconsin public records 
law defines an “authority” as any of the following having custody of a record: 

 
a state or local office, elective official, agency, board, commission, 
committee, council, department or public body corporate and 
politic created by the constitution or by any law, ordinance, rule 
or order; a governmental or quasi-governmental corporation 
except for the Bradley center sports and entertainment 
corporation; a special purpose district; any court of law; the 
assembly or senate; a nonprofit corporation which receives more 
than 50 percent of its funds from a county or a municipality, as 
defined in s. 59.001(3), and which provides services related to 
public health or safety to the county or municipality; a university 
police department under s. 175.42; or a formally constituted 
subunit of any of the foregoing. 

 
Wis. Stat. § 19.32(1). Only an entity that falls within this definition of “authority” is subject 
to the provisions of the public records law.  

 
Based on the limited information you provided in your correspondence, DOJ cannot 

make a definitive determination as to whether the organization in question would be 
considered an authority, however, generally, a non-profit organization would not fit within 
this definition. 
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If you would like to learn more about the open meetings law, DOJ’s Office of Open 

Government offers several open government resources through the Wisconsin DOJ website 
(https://www.doj.state.wi.us/office-open-government/office-open-government). DOJ provides 
the full Wisconsin public records law and maintains a Public Records Law Compliance Guide 
on its website. 

 
DOJ is dedicated to the work necessary to preserve Wisconsin’s proud tradition of 

open government. Thank you for your correspondence. 
 
The information provided in this letter is provided pursuant to Wis. Stat. § 19.39  

and does not constitute an informal or formal opinion of the Attorney General pursuant to 
Wis. Stat. § 165.015(1). 
 
      Sincerely, 
       
 
 
      Paul M. Ferguson 
      Assistant Attorney General 
      Office of Open Government 
 
PMF:lah 
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June 28, 2022 
 

Cleo Fluker  
fluker247@gmail.com 
 
Dear Cleo Fluker: 
 
 The Wisconsin Department of Justice (DOJ) is in receipt of your correspondence, 
dated July 20, 2021 and October 14, 2021, regarding Coretta Kimble’s “request for 
information” to the “SDC.” You requested “the State to take steps to ensure that the 
information Ms Kimble requested . . . is made available to her without further delay.” 
 

The DOJ Office of Open Government (OOG) works to increase government openness 
and transparency with a focus on the Wisconsin Open Meetings Law, Wis. Stat. §§ 19.81 to 
19.98, and the Wisconsin Public Records Law, Wis. Stat. §§ 19.31 to 19.39. While a portion of 
your correspondence pertained to the public records law, it also discussed matters outside 
the scope of the OOG’s responsibilities. As a result, we are unable to offer you assistance or 
insight regarding your concerns regarding issues related to the termination of employment 
and allegations of harassment. We can, however, provide you with some general information 
about the public records law that we hope you will find helpful. 

  
The public records law authorizes requesters to inspect or obtain copies of “records” 

created or maintained by an “authority.” The purpose of the public records law is to shed light 
on the workings of government and the official acts of public officers and employees. Bldg. & 
Constr. Trades Council v. Waunakee Cmty. Sch. Dist., 221 Wis. 2d 575, 582, 585 N.W.2d 726 
(Ct. App. 1998).  

 
Regarding Coretta Kimble’s “request for information” to the “SDC,” we have 

insufficient information to properly evaluate your concerns, but we hope you find the 
following information helpful. The public records law defines an “authority” as any of the 
following having custody of a record: 

 
a state or local office, elective official, agency, board, commission, 
committee, council, department or public body corporate and 
politic created by the constitution or by any law, ordinance, rule 
or order; a governmental or quasi-governmental corporation 
except for the Bradley center sports and entertainment 
corporation; a special purpose district; any court of law; the 
assembly or senate; a nonprofit corporation which receives more 
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than 50 percent of its funds from a county or a municipality, as 
defined in s. 59.001(3), and which provides services related to 
public health or safety to the county or municipality; a university 
police department under s. 175.42; or a formally constituted 
subunit of any of the foregoing. 

 
Wis. Stat. § 19.32(1). Only an entity that falls within this definition of “authority” is subject 
to the provisions of the public records law.  
 

Records are presumed to be open to public inspection and copying, but there are 
exceptions. Wis. Stat. § 19.31. Requested records fall into one of three categories: (1) absolute 
right of access; (2) absolute denial of access; and (3) right of access determined by the 
balancing test. Hathaway v. Joint Sch. Dist. No. 1 of Green Bay, 116 Wis. 2d 388, 397, 342 
N.W.2d 682 (1984). If neither a statute nor the common law requires disclosure or creates a 
general exception to disclosure, the records custodian must decide whether the strong public 
policy favoring disclosure is overcome by some even stronger public policy favoring limited 
access or nondisclosure. This balancing test determines whether the presumption of openness 
is overcome by another public policy concern. Hempel v. City of Baraboo, 2005 WI 120, ¶ 4, 
284 Wis. 2d 162, 699 N.W.2d 551. If a records custodian determines that a record or part of 
a record cannot be disclosed, the custodian must redact that record or part of that record. See 
Wis. Stat. § 19.36(6). 
 

Pursuant to Wis. Stat. § 19.35(4)(b), “If an authority denies a written request in whole 
or in part, the requester shall receive from the authority a written statement of the reasons 
for denying the written request.” Specific policy reasons, rather than mere statements of legal 
conclusion or recitation of exemptions, must be given. Pangman & Assocs. v. Zellmer,  
163 Wis. 2d 1070, 1084, 473 N.W.2d 538 (Ct. App. 1991); Vill. of Butler v. Cohen, 163 Wis. 2d 
819, 824-25, 472 N.W.2d 579 (Ct. App. 1991). In every written denial, the authority must also 
inform the requester that “if the request for the record was made in writing, then the 
determination is subject to review by mandamus under s. 19.37(1) or upon application to the 
attorney general or a district attorney.” Wis. Stat. § 19.35(4)(b). 

 
The public records law does not require a response to a public records request within 

a specific timeframe. In other words, after a request is received, there is no set deadline by 
which the authority must respond. However, the law states that upon receipt of a public 
records request, the authority “shall, as soon as practicable and without delay, either fill the 
request or notify the requester of the authority’s determination to deny the request in whole 
or in part and the reasons therefor.” Wis. Stat. § 19.35(4)(a). A reasonable amount of time for 
a response “depends on the nature of the request, the staff and other resources available to 
the authority to process the request, the extent of the request, and other related 
considerations.” WIREdata, Inc. v. Vill. of Sussex, 2008 WI 69, ¶ 56, 310 Wis. 2d 397, 
751 N.W.2d 736; see Journal Times v. Police & Fire Comm’rs Bd., 2015 WI 56, ¶ 85, 362 Wis. 
2d 577, 866 N.W.2d 563 (an authority “can be swamped with public records requests and may 
need a substantial period of time to respond to any given request”). 

 
The public records law provides several remedies for a requester dissatisfied with an 

authority’s response, or lack of response, to a public records request. A requester may file an 
action for mandamus, with or without an attorney, asking a court to order release of the 
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records. Wis. Stat. § 19.37(1)(a). To obtain a writ of mandamus, the requester must establish 
four things: “(1) the petitioner has a clear legal right to the records sought; (2) the government 
entity has a plain legal duty to disclose the records; (3) substantial damages would result if 
the petition for mandamus was denied; and (4) the petitioner has no other adequate remedy 
at law.” Watton v. Hegerty, 2008 WI 74, ¶ 8, 311 Wis. 2d 52, 751 N.W.2d 369. 

 
Alternatively, the requester may submit a written request for the district attorney of 

the county where the record is found, or the Attorney General, to file an action for mandamus 
seeking release of the requested records. Wis. Stat. § 19.37(1)(b). The Attorney General is 
authorized to enforce the public records law; however, the Attorney General normally 
exercises this authority in cases presenting novel issues of law that coincide with matters of 
statewide concern. Although you did not specifically request the Attorney General to file an 
action for mandamus, nonetheless, we respectfully decline to pursue an action for mandamus. 

 
You may wish to contact a private attorney regarding your matter. The State Bar of 

Wisconsin operates an attorney referral service. The referral service is free; however, a 
private attorney may charge attorney’s fees. You may reach the service using the contact 
information below: 
 

Lawyer Referral and Information Service 
State Bar of Wisconsin 

P.O. Box 7158 
Madison, WI 53707-7158 

(800) 362-9082 
(608) 257-4666 

http://www.wisbar.org/forpublic/ineedalawyer/pages/lris.aspx 
 

The Attorney General and the Office of Open Government are committed to  
increasing government openness and transparency, and DOJ endeavors to offer guidance  
in these areas. DOJ offers several open government resources through its website 
(https://www.doj.state.wi.us/office-open-government/office-open-government). DOJ provides 
the full Wisconsin public records law and maintains a Public Records Law Compliance Guide 
on its website. 
 

DOJ appreciates your concern. We are dedicated to the work necessary to preserve 
Wisconsin’s proud tradition of open government. Thank you for your correspondence. 

 
The information provided in this letter is provided pursuant to Wis. Stat. § 19.39  

and does not constitute an informal or formal opinion of the Attorney General pursuant to 
Wis. Stat. § 165.015(1). 
 
      Sincerely, 
       
 
      Paul M. Ferguson 
      Assistant Attorney General 
      Office of Open Government 
PMF:lah 

http://www.wisbar.org/forpublic/ineedalawyer/pages/lris.aspx
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June 28, 2022 
 
Carmen Gretzinger 
cowsmoopolitangirl@gmail.com 
 
Dear Carmen Gretzinger: 
 

The Wisconsin Department of Justice (DOJ) is in receipt of your correspondence, 
dated August 11, 2021, in which you wrote, “I have been having a difficult time obtaining all 
police records from my local police departments. Have been told photos of evidence have 
already been destroyed, and they ‘may not have all documents available.’” You asked, “how 
long records must be stored.” 
 

The Wisconsin Public Records Law, Wis. Stat. §§ 19.31 to 19.39, authorizes requesters 
to inspect or obtain copies of “records” created or maintained by an “authority.” The purpose 
of the public records law is to shed light on the workings of government and the official acts 
of public officers and employees. Bldg. & Constr. Trades Council v. Waunakee Cmty. Sch. 
Dist., 221 Wis. 2d 575, 582, 585 N.W.2d 726 (Ct. App. 1998). 

 
The public records law “does not require an authority to provide requested information 

if no record exists, or to simply answer questions about a topic of interest to the requester.” 
Journal Times v. City of Racine Board of Police and Fire Commissioners, 2015 WI 56, 55 
(citation omitted); see also State ex rel. Zinngrabe v. Sch. Dist. of Sevastopol, 146 Wis. 2d 629, 
431 N.W.2d 734 (Ct. App. 1988). An authority cannot fulfill a request for a record if the 
authority has no such record. While the public records law does not require an authority to 
notify a requester that the requested record does not exist, it is advisable that an authority 
do so.  

 
Records retention is a subject that is generally related to, but different from, the access 

requirements imposed by the public records law. The public records law only addresses how 
long an authority must keep its records once an authority receives a public records request. 
A requester cannot seek relief under the public records law for alleged violations of record 
retention statutes when the non-retention or destruction predates submission of the public 
records request. Cf. Wis. Stat. § 19.35(5); State ex rel. Gehl v. Connors, 2007 WI App 238, 
¶¶ 13–15, 306 Wis. 2d 247, 742 N.W.2d 530. 
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In other words, although the public records law addresses the duty to disclose records, 

it is not a means of enforcing the duty to retain records, except for the period after a request 
for particular records is submitted. See Gehl, 306 Wis. 2d 247, ¶ 15 n.4 (citing Wis. Stat.  
§ 19.35(5)) (citation omitted). When a requester submits a public records request, the 
authority is obligated to preserve the requested records until after the request is granted or 
until at least 60 days after the request is denied (or 90 days if the requester is a committed 
or incarcerated person). Other retention periods apply if an authority receives written notice 
that the requester has commenced a mandamus action to enforce the public records law. 

 
Other than this, however, the public records law does not address how long an 

authority must keep its records, and the public records law cannot be used to address an 
authority’s alleged failure to retain records required to be kept under other laws. Instead, 
records retention is governed by other statutes. Wisconsin Stat. § 16.61 addresses the 
retention of records for state agencies, and Wis. Stat. § 19.21 deals with records retention for 
local government entities. The general statutory requirements for records retention apply 
equally to electronic records. Most often, records retention schedules, created in accordance 
with these statutes, govern how long an authority must keep its records and what it must do 
with them after the retention period ends.  

 
The website for Wisconsin’s Public Records Board (PRB) is a resource for information 

on records retention. The PRB’s website is available at https://publicrecordsboard.wi.gov. You 
may also wish to consider submitting public records requests to the law enforcement agencies 
at issue seeking copies of their respective records retention schedules. 

 
The public records law provides several remedies for a requester dissatisfied with an 

authority’s response, or lack of response, to a public records request. A requester may file an 
action for mandamus, with or without an attorney, asking a court to order release of the 
records. Wis. Stat. § 19.37(1)(a). To obtain a writ of mandamus, the requester must establish 
four things: “(1) the petitioner has a clear legal right to the records sought; (2) the government 
entity has a plain legal duty to disclose the records; (3) substantial damages would result if 
the petition for mandamus was denied; and (4) the petitioner has no other adequate remedy 
at law.” Watton v. Hegerty, 2008 WI 74, ¶ 8, 311 Wis. 2d 52, 751 N.W.2d 369. 
 

Alternatively, the requester may submit a written request for the district attorney of 
the county where the record is found, or the Attorney General, to file an action for mandamus 
seeking release of the requested records. Wis. Stat. § 19.37(1)(b). The Attorney General is 
authorized to enforce the public records law; however, the Attorney General normally 
exercises this authority in cases presenting novel issues of law that coincide with matters of 
statewide concern. Although you did not specifically request the Attorney General to file an 
action for mandamus, nonetheless, we respectfully decline to pursue an action for mandamus 
on your behalf.  

 
You may wish to contact a private attorney regarding your matter. The State Bar of 

Wisconsin operates an attorney referral service. The referral service is free; however, a 
private attorney may charge attorney’s fees. You may reach the service using the contact 
information below: 
 



Carmen Gretzinger 
Page 3 
 
 

Lawyer Referral and Information Service 
State Bar of Wisconsin 

P.O. Box 7158 
Madison, WI 53707-7158 

(800) 362-9082 
(608) 257-4666 

http://www.wisbar.org/forpublic/ineedalawyer/pages/lris.aspx 
 

The Attorney General and the Office of Open Government are committed to  
increasing government openness and transparency, and DOJ endeavors to offer guidance  
in these areas. DOJ offers several open government resources through its website 
(https://www.doj.state.wi.us/office-open-government/office-open-government). DOJ provides 
the full Wisconsin public records law and maintains a Public Records Law Compliance Guide 
on its website. 
 

DOJ appreciates your concern. We are dedicated to the work necessary to preserve 
Wisconsin’s proud tradition of open government. Thank you for your correspondence. 

 
The information provided in this letter is provided pursuant to Wis. Stat. § 19.39  

and does not constitute an informal or formal opinion of the Attorney General pursuant to 
Wis. Stat. § 165.015(1). 
 
      Sincerely, 
       
 
 
      Paul M. Ferguson 
      Assistant Attorney General 
      Office of Open Government 
 
PMF:lah 

http://www.wisbar.org/forpublic/ineedalawyer/pages/lris.aspx
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June 28, 2022 
 
John Johnson 
jj1054@att.net 
 
Dear John Johnson: 
 
 The Wisconsin Department of Justice (DOJ) is in receipt of your correspondence, 
dated July 13, 2021, in which you wrote, “I am unable to find if registered Home Owner 
Associations have to comply with the State Open Meeting Law. My HOA conducts most of 
their business behind closed doors.” 

 
The Wisconsin Open Meetings Law, Wis. Stat. §§ 19.81 to 19.98, acknowledges that 

the public is entitled to the fullest and most complete information regarding government 
affairs as is compatible with the conduct of governmental business. Wis. Stat. § 19.81(1). All 
meetings of governmental bodies shall be held publicly and be open to all citizens at all times 
unless otherwise expressly provided by law. Wis. Stat. § 19.81(2). The provisions of the open 
meetings law are to be construed liberally to achieve that purpose. Wis. Stat. § 19.81(4). 

 
The open meetings law applies to every meeting of a governmental body. A 

governmental body is defined as: 
 

[A] state or local agency, board, commission, council, department 
or public body corporate and politic created by constitution, 
statute, ordinance, rule or order; a governmental or quasi-
governmental corporation except for the Bradley Center sports 
and entertainment corporation; a local exposition district under 
subch. II of ch. 229; a long-term care district under s. 46.2895; 
or a formally constituted subunit of any of the foregoing, but 
excludes any such body or committee or subunit of such body 
which is formed for or meeting for the purpose of collective 
bargaining under subch. I, IV, V, or VI of ch. 111.  

 
Wis. Stat. § 19.82(1). The list of entities is broad enough to include essentially any 
governmental entity, regardless of what it is labeled. Purely advisory bodies are subject to 
the law, even though they do not possess final decision making power, as long as they are 
created by constitution, statute, ordinance, rule, or order. See State v. Swanson, 92 Wis. 2d 
310, 317, 284 N.W.2d 655 (1979). An entity that fits within the definition of governmental 
body must comply with the requirements of the open meetings law.  
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The definition of a governmental body includes a “quasi-governmental corporation,” 
which is not defined in the statute, but the Wisconsin Supreme Court discussed the definition 
of “quasi-governmental corporation” in State v. Beaver Dam Area Development Corp. 
(“BDADC”), 2008 WI 90, 312 Wis. 2d 84, 752 N.W.2d 295. In that decision, the Court held 
that a “quasi-governmental corporation” does not have to be created by the government or be 
per se governmental, but rather is a corporation that significantly resembles a governmental 
corporation in function, effect, or status. Id. ¶¶ 33-36. The Court further held that each case 
must be decided on its own particular facts, under the totality of the circumstances. The 
Court set forth a non-exhaustive list of factors to be examined in determining whether a 
particular corporation sufficiently resembles a governmental corporation to be deemed quasi-
governmental, while emphasizing that no single factor is outcome determinative. Id. ¶¶ 7-8, 
63 n.14, and 79. The factors set out by the Court in BDADC fall into five basic categories: 
(1) the extent to which the private corporation is supported by public funds; (2) whether the 
private corporation serves a public function and, if so, whether it also has other, private 
functions; (3) whether the private corporation appears in its public presentations to be a 
governmental entity; (4) the extent to which the private corporation is subject to 
governmental control; and (5) the degree of access that government bodies have to the private 
corporation’s records. Id. ¶ 62. 

 
In addition, a “formally constituted subunit” of a governmental body is itself a 

“governmental body” within the definition in Wis. Stat. § 19.82(1). A subunit is a separate, 
smaller body created by a parent body and composed exclusively of members of the parent 
body. 74 Op. Att’y Gen. 38, 40 (1985). Groups that include both members and non-members 
of a parent body, however, are not “subunits” of the parent body. 
 

DOJ has insufficient information to determine whether your homeowners’ association 
is a governmental body. However, typically, a homeowners’ association would not fit within 
these definitions, and therefore, it would not be subject to the open meetings law.  
 

If you would like to learn more about the open meetings law, DOJ’s Office of Open 
Government offers several open government resources through the Wisconsin DOJ website 
(https://www.doj.state.wi.us/office-open-government/office-open-government). DOJ provides 
the full Wisconsin open meetings law and maintains an Open Meetings Law Compliance 
Guide on its website. 

 
DOJ is dedicated to the work necessary to preserve Wisconsin’s proud tradition of 

open government. Thank you for your correspondence. 
 

 The information provided in this letter is provided pursuant to Wis. Stat. § 19.98  
and does not constitute an informal or formal opinion of the Attorney General pursuant to 
Wis. Stat. § 165.015(1). 
 
      Sincerely, 
       
 
      Paul M. Ferguson 
      Assistant Attorney General 
      Office of Open Government 
PMF:lah 
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June 28, 2022 
 
Sampson Parsons 
sampson.parsons@gmail.com 
 
Dear Sampson Parsons: 
 
 The Wisconsin Department of Justice (DOJ) is in receipt of your correspondence, 
dated August 1, 2021, in which you wrote, “I am seeking guidance on if the City of Cedarburg 
Mayor Michael O’Keefe, and Common Council may have violated Open Meetings law at the 
November 9, 2020 meeting by changing a specific, narrow discussion of the Woolen Mill dam 
repairs cited in the agenda and the agenda packet, to a very broad discussion and action 
thereon of all the dams in Cedarburg.” You added that the “broad discussion was not noticed 
in the agenda, and it is an issue of major public interest.”  
 

The DOJ Office of Open Government (OOG) works to increase government openness 
and transparency with a focus on the Wisconsin Open Meetings Law, Wis. Stat. §§ 19.81 to 
19.98, and the Wisconsin Public Records Law, Wis. Stat. §§ 19.31 to 19.39. While a portion of 
your correspondence pertained to the open meetings law, it also discussed matters outside 
the scope of the OOG’s responsibilities. As a result, we are unable to offer you assistance or 
insight regarding your questions about city staff, the city clerk, and the Director of Public 
Works. We can, however, provide you with some general information about the open meetings 
law that we hope you will find helpful. 

 
The open meetings law acknowledges that the public is entitled to the fullest and most 

complete information regarding government affairs as is compatible with the conduct of 
governmental business. Wis. Stat. § 19.81(1). All meetings of governmental bodies shall be 
held publicly and be open to all citizens at all times unless otherwise expressly provided by 
law. Wis. Stat. § 19.81(2). The provisions of the open meetings law are to be construed 
liberally to achieve that purpose. Wis. Stat. § 19.81(4). 

 
The open meetings law requires that public notice of all meetings of a governmental 

body must be given by communication from the governmental body’s chief presiding officer 
or his or her designee to the following: (1) the public; (2) to news media who have filed a 
written request for such notice; and (3) to the official newspaper (designated under Wis. Stat. 
§§ 985.04, 985.05, and 985.06) or, if there is no such paper, to a news medium likely to give 
notice in the area. Wis. Stat. § 19.84(1). In addition to these requirements, other statutes 
may also set forth the type of notice required for a meeting of a governmental body. 
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 The open meetings law also provides for the timing for releasing agendas, as well as 
the level of specificity required in agenda items for open meetings, in order to provide proper 
notice. Wis. Stat. § 19.84(2). Public notice of every meeting of a governmental body must be 
provided at least 24 hours prior to the commencement of such a meeting. Wis. Stat. § 19.84(3). 
If, for good cause, such notice is impossible or impractical, shorter notice may be given, but 
in no case may the notice be less than two hours in advance of the meeting. Id. Furthermore, 
the law requires separate public notice for each meeting of a governmental body at a time 
and date “reasonably proximate to the time and date of the meeting.” Wis. Stat. § 19.84(4). 
 
 Every public notice of a meeting must give the time, date, place, and subject matter 
of the meeting, including any contemplated closed sessions, and the notice must be in such a 
form so as to reasonably apprise the public of this information. Wis. Stat. § 19.84(2). The 
notice requirement gives the public information about the business to be conducted that will 
alert them to the importance of the meeting, so that they can make an informed decision 
whether to attend. State ex rel. Badke v. Vill. Bd. of Vill. of Greendale, 173 Wis. 2d 553, 573–
78, 494 N.W.2d 408 (1993). 
 
 Whether the notice is specific enough is determined on a case-specific basis, based on 
a reasonableness standard. State ex rel. Buswell v. Tomah Area Sch. Dist., 2007 WI 71,  
¶¶ 27–29, 301 Wis. 2d 178, 732 N.W.2d 804. This includes analyzing such factors as the 
burden of providing more detailed notice, whether the subject is of particular public interest, 
and whether it involves non-routine action that the public would be unlikely to anticipate. 
Id. ¶ 28. There may be less need for specificity where a meeting subject occurs frequently, 
because members of the public are more likely to anticipate that the meeting subject will be 
addressed, but novel issues may require more specific notice. Id. ¶ 31.  

 
A governmental body, when conducting a meeting, is free to discuss any aspect of any 

subject identified in the public notice of that meeting, as well as issues reasonably related to 
that subject, but may not address any topics that are not reasonably related to the 
information in the notice. Buswell, 2007 WI 71, ¶ 34.  

 
The information provided in your correspondence is insufficient to properly evaluate 

whether a violation of the open meetings law occurred. If the governmental body’s discussion 
topic differed from the subject matter included on the meeting notice, or if the discussion did 
not pertain to issues reasonably related to that subject matter, a court could determine that 
a violation of the open meetings law occurred. 

 
Under the open meetings law, the Attorney General and the district attorneys have 

authority to enforce the law. Wis. Stat. § 19.97(1). The Attorney General normally exercises 
this authority in cases presenting novel issues of law that coincide with matters of statewide 
concern. While you did not specifically request the Attorney General to file an enforcement 
action, nonetheless, we respectfully decline to file an enforcement action on your behalf. 

 
More frequently, the district attorney of the county where the alleged violation 

occurred may enforce the law. However, in order to have this authority, an individual must 
file a verified complaint with the district attorney. Wis. Stat. § 19.97(1). If the district 
attorney refuses or otherwise fails to commence an action to enforce the open meetings law 
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within 20 days after receiving the verified complaint, the individual may bring an action in 
the name of the state. Wis. Stat. § 19.97(4). (Please note a district attorney may still 
commence an enforcement action even after 20 days have passed.) Such actions by an 
individual must be commenced within two years after the cause of action accrues. Wis. Stat. 
§ 893.93(2)(a).  

 
You may wish to contact a private attorney regarding this matter. The State Bar of 

Wisconsin operates an attorney referral service. The referral service is free; however, a 
private attorney may charge attorney’s fees. You may reach the service using the contact 
information below: 

 
Lawyer Referral and Information Service 

State Bar of Wisconsin 
P.O. Box 7158 

Madison, WI 53707-7158 
(800) 362-9082 
(608) 257-4666 

http://www.wisbar.org/forpublic/ineedalawyer/pages/lris.aspx 
 
The Attorney General and the Office of Open Government are committed to  

increasing government openness and transparency, and DOJ endeavors to offer guidance  
in these areas. DOJ offers several open government resources through its website 
(https://www.doj.state.wi.us/office-open-government/office-open-government). DOJ provides 
the full Wisconsin open meetings law and maintains an Open Meetings Law Compliance 
Guide on its website. 
 

DOJ appreciates your concern. We are dedicated to the work necessary to preserve 
Wisconsin’s proud tradition of open government. Thank you for your correspondence. 

 
The information provided in this letter is provided pursuant to Wis. Stat. § 19.98  

and does not constitute an informal or formal opinion of the Attorney General pursuant to 
Wis. Stat. § 165.015(1). 
 
      Sincerely, 
       
 
 
      Paul M. Ferguson 
      Assistant Attorney General 
      Office of Open Government 
 
PMF:lah 
 

http://www.wisbar.org/forpublic/ineedalawyer/pages/lris.aspx
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June 29, 2022 

 
Andy Pelkey 
andy@impact-consultants.com 
 
Dear Andy Pelkey: 
 
 The Wisconsin Department of Justice (DOJ) is in receipt of your correspondence, 
dated May 23, 2022, regarding your public records request to the Franklin City Clerk for  
“all communications that occurred about [your] complaint letter since March 28th, 2022 at 
12:25 PM.” You wrote, “[T]he City will not fulfill my request and will not give me a timeframe 
within which they will do so. I think this is a clear violation of open records law and, if you 
agree, I will need your help to get it fulfilled.”   
 

The Wisconsin Public Records Law, Wis. Stat. §§ 19.31 to 19.39, authorizes requesters 
to inspect or obtain copies of “records” created or maintained by an “authority.” The purpose 
of the public records law is to shed light on the workings of government and the official acts 
of public officers and employees. Bldg. & Constr. Trades Council v. Waunakee Cmty. Sch. 
Dist., 221 Wis. 2d 575, 582, 585 N.W.2d 726 (Ct. App. 1998). Records are presumed to be open 
to public inspection and copying, but there are exceptions. Wis. Stat. § 19.31. Statutes, case 
law, and the public records law balancing test, which weighs the public interest in disclosure 
of a record against the public interest in nondisclosure, provide such exceptions. Exceptions 
to disclosure should be narrowly construed to effectuate the law’s purpose of ensuring 
government openness and transparency. 
 
 The public records law does not require a response to a public records request within 
a specific timeframe. In other words, after a request is received, there is no set deadline by 
which the authority must respond. However, the law states that upon receipt of a public 
records request, the authority “shall, as soon as practicable and without delay, either fill the 
request or notify the requester of the authority’s determination to deny the request in whole 
or in part and the reasons therefor.” Wis. Stat. § 19.35(4)(a). A reasonable amount of time for 
a response “depends on the nature of the request, the staff and other resources available to 
the authority to process the request, the extent of the request, and other related 
considerations.” WIREdata, Inc. v. Vill. of Sussex, 2008 WI 69, ¶ 56, 310 Wis. 2d 397, 751 
N.W.2d 736; see Journal Times v. Police & Fire Comm’rs Bd., 2015 WI 56, ¶ 85, 362 Wis. 2d 
577, 866 N.W.2d 563 (an authority “can be swamped with public records requests and may 
need a substantial period of time to respond to any given request”). 

mailto:andy@impact-consultants.com
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I spoke with Franklin City Attorney Jesse Wesolowski regarding your matter, and I 
am copying him on this letter. Attorney Wesolowski informed me that they will be responding 
to your request pending completion of the required statutory notice period. If you have not 
yet received a response to your request, you should receive one soon.  

 
If you would like to learn more about the Wisconsin Public Records Law, DOJ’s Office 

of Open Government offers several open government resources through the Wisconsin DOJ 
website (https://www.doj.state.wi.us/office-open-government/office-open-government). DOJ 
provides the full Wisconsin public records law, maintains a Public Records Law Compliance 
Guide, and provides a recorded webinar and associated presentation documentation. 

 
Thank you for your correspondence. We are dedicated to the work necessary to 

preserve Wisconsin’s proud tradition of open government. 
 

The information provided in this letter is provided pursuant to Wis. Stat. § 19.39  
and does not constitute an informal or formal opinion of the Attorney General pursuant to 
Wis. Stat. § 165.015(1). 
 
      Sincerely, 
       
   
 
      Paul M. Ferguson 
      Assistant Attorney General 
      Office of Open Government 
 
PMF:lah 
 
cc:  Jesse Wesolowski, City Attorney 
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June 29, 2022 
 
Joseph Pohlhammer 
quallerjean@yahoo.com 
 
Dear Joseph Pohlhammer: 
 
 The Wisconsin Department of Justice (DOJ) is in receipt of your correspondence, 
dated August 9, 2021, in which you wrote, “Village board meeting minutes are incomplete. 
 . . . Minutes deliberately and with intent editing out critical dialog which changes the 
context. . . . . Who untangles this legal injustice?”  
 

The DOJ Office of Open Government (OOG) works to increase government openness 
and transparency with a focus on the Wisconsin Open Meetings Law, Wis. Stat. §§ 19.81 to 
19.98, and the Wisconsin Public Records Law, Wis. Stat. §§ 19.31 to 19.39. While a portion of 
your correspondence pertained to the open meetings law, it also discussed matters outside 
the scope of the OOG’s responsibilities. As a result, we are unable to offer you assistance or 
insight regarding your concerns regarding the town board’s money management, “a failing 
retention pond,” and enforcement of town ordinances. We can, however, provide you with 
some general information about the open meetings law that we hope you will find helpful. 

 
The open meetings law acknowledges that the public is entitled to the fullest and most 

complete information regarding government affairs as is compatible with the conduct of 
governmental business. Wis. Stat. § 19.81(1). All meetings of governmental bodies shall be 
held publicly and be open to all citizens at all times unless otherwise expressly provided by 
law. Wis. Stat. § 19.81(2). The provisions of the open meetings law are to be construed 
liberally to achieve that purpose. Wis. Stat. § 19.81(4). 

 
In an effort to increase transparency, DOJ recommends that governmental bodies 

keep minutes of all meetings. However, there is no requirement under the open meetings law 
for a governmental body to do so. The open meetings law only requires a governmental body 
to create and preserve a record of all motions and roll-call votes at its meetings. Wis. Stat.  
§ 19.88(3). This requirement applies to both open and closed sessions. See De Moya 
Correspondence (June 17, 2009). Written minutes are the most common method used to 
comply with the requirement, but they are not the only permissible method. It can also be 
satisfied if the motions and roll-call votes are recorded and preserved in some other way, such 
as on a tape recording. See I-95-89 (Nov. 13, 1989).  
 

mailto:quallerjean@yahoo.com
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Thus, so long as the body creates and preserves a record of all motions and roll-call 
votes, the Wis. Stat. § 19.88(3) requirement is satisfied, and the open meetings law does not 
require the body to take more formal or detailed minutes of other aspects of the meeting. 
Other statutes outside the open meetings law, however, may prescribe particular minute-
taking requirements for certain governmental bodies and officials that go beyond what is 
required by the open meetings law. I-20-89 (Mar. 8, 1989). See, e.g., Wis. Stat. §§ 59.23(2)(a) 
(county clerk); 60.33(2)(a) (town clerk); 61.25(3) (village clerk); 62.09(11)(b) (city clerk); 
62.13(5)(i) (police and fire commission); 66.1001(4)(b) (plan commission); 70.47(7)(bb) (board 
of review). 

 
Although Wis. Stat. § 19.88(3) does not indicate how detailed the record of motions 

and roll-call votes should be, the general legislative policy of the open meetings law is that 
“the public is entitled to the fullest and most complete information regarding the affairs of 
government as is compatible with the conduct of governmental business.” See Wis. Stat.  
§ 19.81(1). In light of that policy, it seems clear that a governmental body’s records should 
provide the public with a reasonably intelligible description of the essential substantive 
elements of every motion made, who initiated and seconded the motion, the outcome of any 
vote on the motion, and, if a roll-call vote, how each member voted. See De Moya 
Correspondence (June 17, 2009). 

 
If you would like to learn more about the open meetings law, DOJ’s Office of Open 

Government offers several open government resources through the Wisconsin DOJ website 
(https://www.doj.state.wi.us/office-open-government/office-open-government). DOJ provides 
the full Wisconsin Open Meetings Law, Wis. Stat. §§ 19.81 to 19.98, and maintains an Open 
Meetings Law Compliance Guide on its website. 
 

DOJ appreciates your concern. We are dedicated to the work necessary to preserve 
Wisconsin’s proud tradition of open government. Thank you for your correspondence. 

 
The information provided in this letter is provided pursuant to Wis. Stat. § 19.98  

and does not constitute an informal or formal opinion of the Attorney General pursuant to 
Wis. Stat. § 165.015(1). 
 
      Sincerely, 
       
 
      Paul M. Ferguson 
      Assistant Attorney General 
      Office of Open Government 
 
PMF:lah 
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June 29, 2022 
 

Michelle Stark 
carr_mm@yahoo.com 
 
Dear Michelle Stark: 
 
 The Wisconsin Department of Justice (DOJ) is in receipt of your correspondence, 
dated August 15, 2021, in which you asked, “Are school boards allowed to restrict what 
citizens can discuss during the open speech time of three minutes we are allowed to sign up 
for?” 
 

The Wisconsin Open Meetings Law, Wis. Stat. §§ 19.81 to 19.98, acknowledges that 
the public is entitled to the fullest and most complete information regarding government 
affairs as is compatible with the conduct of governmental business. Wis. Stat. § 19.81(1). All 
meetings of governmental bodies shall be held publicly and be open to all citizens at all times 
unless otherwise expressly provided by law. Wis. Stat. § 19.81(2). The provisions of the open 
meetings law are to be construed liberally to achieve that purpose. Wis. Stat. § 19.81(4). 
 
 While Wisconsin law requires that meetings of governmental bodies be open to the 
public so that citizens may attend and observe open session meetings, the law does not 
require a governmental body to allow members of the public to speak or actively participate 
in the body’s meetings. While the open meetings law does allow a governmental body to set 
aside a portion of a meeting for public comment, it does not require a body to do so. Wis. Stat.  
§§ 19.83(2), 19.84(2). There are some other state statutes that require governmental bodies 
to hold public hearings on specified matters. Unless such a statute specifically applies, 
however, a governmental body is free to determine for itself whether and to what extent it 
will allow citizen participation at its meetings. For example, a body may choose to limit the 
time each citizen has to speak. 
 

If a governmental body decides to set aside a portion of an open meeting as a public 
comment period, this must be included in the meeting notice. During such a period, the body 
may receive information from the public and may discuss any matter raised by the public. If 
a member of the public raises a subject that does not appear on the meeting notice, however, 
it is advisable to limit the discussion of that subject and to defer any extensive deliberation 
to a later meeting for which more specific notice can be given. In addition, the body may not 
take formal action on a subject raised in the public comment period, unless that subject is 
also identified in the meeting notice. 
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Under the open meetings law, the Attorney General and the district attorneys have 
authority to enforce the law. Wis. Stat. § 19.97(1). Generally, the Attorney General may elect 
to prosecute complaints presenting novel issues of law that coincide with matters of statewide 
concern. 

 
More frequently, the district attorney of the county where the alleged violation 

occurred may enforce the law. However, in order to have this authority, an individual must 
file a verified complaint with the district attorney. Wis. Stat. § 19.97(1). If the district 
attorney refuses or otherwise fails to commence an action to enforce the open meetings law 
within 20 days after receiving the verified complaint, the individual may bring an action in 
the name of the state. Wis. Stat. § 19.97(4). (Please note a district attorney may still 
commence an enforcement action even after 20 days have passed.) Such actions by an 
individual must be commenced within two years after the cause of action accrues. Wis. Stat. 
§ 893.93(2)(a).  

 
You may wish to contact a private attorney regarding this matter. The State Bar of 

Wisconsin operates an attorney referral service. The referral service is free; however, a 
private attorney may charge attorney’s fees. You may reach the service using the contact 
information below: 

 
Lawyer Referral and Information Service 

State Bar of Wisconsin 
P.O. Box 7158 

Madison, WI 53707-7158 
(800) 362-9082 
(608) 257-4666 

http://www.wisbar.org/forpublic/ineedalawyer/pages/lris.aspx 
 
The Attorney General and the Office of Open Government are committed to  

increasing government openness and transparency, and DOJ endeavors to offer guidance  
in these areas. DOJ offers several open government resources through its website 
(https://www.doj.state.wi.us/office-open-government/office-open-government). DOJ provides 
the full Wisconsin open meetings law and maintains an Open Meetings Law Compliance 
Guide on its website. 
 

Thank you for your correspondence. We are dedicated to the work necessary to 
preserve Wisconsin’s proud tradition of open government.  

 
 The information provided in this letter is provided pursuant to Wis. Stat. § 19.98  
and does not constitute an informal or formal opinion of the Attorney General pursuant to 
Wis. Stat. § 165.015(1). 

 
      Sincerely, 
       
 
      Paul M. Ferguson 
      Assistant Attorney General 
      Office of Open Government 
PMF:lah 

http://www.wisbar.org/forpublic/ineedalawyer/pages/lris.aspx
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June 29, 2022 
 

Tim Wagner 
st.petetim39@gmail.com 
 
Dear Tim Wagner: 
 
 The Wisconsin Department of Justice (DOJ) is in receipt of your correspondence, 
dated June 7, 2021, in which you asked, “How long does a public entity, IE the City of Madison 
have to respond to a request for information that I requested?” You “requested some 
information from the City of Madison Park’s department on 4//5/21 and [you are] still waiting 
for the information.” 
 

The Wisconsin Public Records Law, Wis. Stat. §§ 19.31 to 19.39, authorizes requesters 
to inspect or obtain copies of “records” created or maintained by an “authority.” The purpose 
of the public records law is to shed light on the workings of government and the official acts 
of public officers and employees. Bldg. & Constr. Trades Council v. Waunakee Cmty. Sch. 
Dist., 221 Wis. 2d 575, 582, 585 N.W.2d 726 (Ct. App. 1998).  

 
The public records law does not require a response to a public records request within 

a specific timeframe. In other words, after a request is received, there is no set deadline by 
which the authority must respond. However, the law states that upon receipt of a public 
records request, the authority “shall, as soon as practicable and without delay, either fill the 
request or notify the requester of the authority’s determination to deny the request in whole 
or in part and the reasons therefor.” Wis. Stat. § 19.35(4)(a). A reasonable amount of time for 
a response “depends on the nature of the request, the staff and other resources available to 
the authority to process the request, the extent of the request, and other related 
considerations.” WIREdata, Inc. v. Vill. of Sussex, 2008 WI 69, ¶ 56, 310 Wis. 2d 397, 
751 N.W.2d 736; see Journal Times v. Police & Fire Comm’rs Bd., 2015 WI 56, ¶ 85, 362 Wis. 
2d 577, 866 N.W.2d 563 (an authority “can be swamped with public records requests and may 
need a substantial period of time to respond to any given request”). 
 

The Office of Open Government (OOG) encourages authorities and requesters to 
maintain an open line of communication. This helps to avoid misunderstandings between an 
authority and a requester. If it becomes apparent to an authority that a public records request 
may require a longer response time, it may be prudent for the authority to send the requester 
a letter providing an update on the status of the response and, if possible, indicating when a 

mailto:st.petetim39@gmail.com
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response might be anticipated. Similarly, if an authority receives an inquiry from a requester 
seeking an update on the status of the request, it is advisable for the authority to respond to 
the requester with an update.   

 
In the event you have not received a response to your public records request, I have 

copied the City of Madison Parks Division to make them aware of your concerns. If anyone 
from the City of Madison Parks Division has questions or concerns, I invite them to reach out 
to me at my email listed in the letterhead above. 

 
The public records law provides several remedies for a requester dissatisfied with an 

authority’s response, or lack of response, to a public records request. A requester may file an 
action for mandamus, with or without an attorney, asking a court to order release of the 
records. Wis. Stat. § 19.37(1)(a).  
 

Alternatively, the requester may submit a written request for the district attorney of 
the county where the record is found, or the Attorney General, to file an action for mandamus 
seeking release of the requested records. Wis. Stat. § 19.37(1)(b). The Attorney General is 
authorized to enforce the public records law; however, the Attorney General normally 
exercises this authority in cases presenting novel issues of law that coincide with matters of 
statewide concern. Although you did not specifically request the Attorney General to file an 
action for mandamus, nonetheless, we respectfully decline to pursue an action for mandamus 
on your behalf.  

 
You may wish to contact a private attorney regarding your matter. The State Bar of 

Wisconsin operates an attorney referral service. The referral service is free; however, a 
private attorney may charge attorney’s fees. You may reach the service using the contact 
information below: 
 

Lawyer Referral and Information Service 
State Bar of Wisconsin 

P.O. Box 7158 
Madison, WI 53707-7158 

(800) 362-9082 
(608) 257-4666 

http://www.wisbar.org/forpublic/ineedalawyer/pages/lris.aspx 
 

The Attorney General and the Office of Open Government are committed to  
increasing government openness and transparency, and DOJ endeavors to offer guidance  
in these areas. DOJ offers several open government resources through its website 
(https://www.doj.state.wi.us/office-open-government/office-open-government). DOJ provides 
the full Wisconsin public records law and maintains a Public Records Law Compliance Guide 
on its website. 
 

DOJ appreciates your concern. We are dedicated to the work necessary to preserve 
Wisconsin’s proud tradition of open government. Thank you for your correspondence. 

 

http://www.wisbar.org/forpublic/ineedalawyer/pages/lris.aspx
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The information provided in this letter is provided pursuant to Wis. Stat. § 19.39  
and does not constitute an informal or formal opinion of the Attorney General pursuant to 
Wis. Stat. § 165.015(1). 
 
      Sincerely, 
       
 
 
      Paul M. Ferguson 
      Assistant Attorney General 
      Office of Open Government 
 
PMF:lah 
 
Cc: City of Madison Parks Division 
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June 30, 2022 
 

Randy Gershman  
randy.gershman@gmail.com 
 
Dear Randy Gershman: 
 
 The Wisconsin Department of Justice (DOJ) is in receipt of your correspondence, 
dated January 3, 2020, and received on January 6, 2021, regarding alleged claims of 
“Misconduct in Public Office” by the mayor relating to a public records request to the City of 
Marshfield. You included a Portage County Sheriff’s Office Incident Report which stated the 
Portage County District Attorney’s Office determined that the matter rose to a forfeiture 
violation. The report was “forwarded to the Wood County District Attorney’s Office who 
declined to place charges.” You requested DOJ “review this case and examine the evidence.”  
 

Please note, in your correspondence you wrote that you included several attachments. 
However, these attachments were not included with your correspondence. A copy of an 
incident report was included and reviewed.  
 

The DOJ’s Office of Open Government (OOG) works to increase government openness 
and transparency with a focus on the Wisconsin Open Meetings Law, Wis. Stat. §§ 19.81 to 
19.98, and the Wisconsin Public Records Law, Wis. Stat. §§ 19.31 to 19.39. While a portion of 
your correspondence pertained to the public records law, it also discussed issues outside the 
scope of the OOG’s responsibilities. As a result, we are unable to offer you assistance or 
insight regarding your alleged claims of “Misconduct in Public Office.” We can, however, 
provide you with some general information about the public records law that we hope you 
will find helpful. 

 
The Wisconsin Public Records Law, Wis. Stat. §§ 19.31 to 19.39, authorizes requesters 

to inspect or obtain copies of “records” created or maintained by an “authority.” The purpose 
of the public records law is to shed light on the workings of government and the official acts 
of public officers and employees. Bldg. & Constr. Trades Council v. Waunakee Cmty. Sch. 
Dist., 221 Wis. 2d 575, 582, 585 N.W.2d 726 (Ct. App. 1998). 
 

The public records law defines a “record” as any material on which written, drawn, 
printed, spoken, visual, or electromagnetic information or electronically generated or stored 
data is recorded or preserved, regardless of physical form or characteristics, which has been 
created or is being kept by an authority. Wis. Stat. § 19.32(2). A record includes handwritten, 
typed, or printed documents; maps and charts; photographs, films, and tape recordings; 
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tapes, optical disks, and any other medium on which electronically generated or stored data 
is recorded or preserved; and electronic records and communications. 

 
Whether material is a “record” subject to disclosure under the public records law 

depends on whether the record is created or kept in connection with the official purpose or 
function of the agency. See OAG I-06-09, at 2 (Dec. 23, 2009). Not everything a public official 
or employee creates is a public record. The substance or content, not the medium, format or 
location, controls whether something is a record. State ex rel. Youmans v. Owens, 28 Wis. 2d 
672,679, 137 N.W.2d 470 (1965). 

 
While records are presumed to be open to public inspection and copying, there are 

exceptions. Wis. Stat. § 19.31. Statutes, case law, and the public records law balancing test 
provide such exceptions. If neither a statute nor the common law creates a general exception 
to disclosure, the records custodian must apply the balancing test, which weighs the public 
interest in disclosure versus the public interest in nondisclosure, on a case-by-case basis.  

 
Communication records, such as emails and text messages, sent or received on 

government accounts, including government email addresses and government-issued cell 
phones, are records subject to disclosure under the public records law. Nothing in the public 
records law prohibits government personnel from using a personal email account or personal 
cell phone to conduct government business. However, doing so may result in the creation of 
a record that is subject to disclosure under the public records law. As a best practice, to the 
extent possible, government personnel should use only government accounts for government 
business, and refrain from using personal accounts for government business. 

Government employees who use personal accounts, such as email, or personal phones 
for government business should conduct a careful search of all relevant accounts and devices 
for responsive records when public records requests are received. Additionally, government 
business-related records found on personal accounts are also subject to records retention 
requirements.  

 
Records retention is a subject that is generally related to, but different from, the access 

requirements imposed by the public records law. The public records law only addresses how 
long an authority must keep its records once an authority receives a public records request. 
Although the public records law addresses the duty to disclose records, it is not a means of 
enforcing the duty to retain records, except for the period after a request for particular records 
is submitted. See State ex rel. Gehl v. Connors, 2007 WI App 238, ¶ 15 n.4 (citing Wis. Stat. 
§ 19.35(5)) (citation omitted). When a requester submits a public records request, the 
authority is obligated to preserve the requested records until after the request is granted or 
until at least 60 days after the request is denied (90 days if the requester is a committed or 
incarcerated person). Other retention periods apply if an authority receives written notice 
that the requester has commenced a mandamus action (an action to enforce the public records 
law). 

 
Other than this, the public records law does not address how long an authority must 

keep its records, and the public records law cannot be used to address an authority’s alleged 
failure to retain records required to be kept under other laws. Instead, records retention is 
governed by other statutes. Wisconsin Stat. § 16.61 addresses the retention of records for 
state agencies, and Wis. Stat. § 19.21 deals with record retention for local government 
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entities. The general statutory requirements for records retention apply equally to electronic 
records. Most often, records retention schedules, created in accordance with these statutes, 
govern how long an authority must keep its records and what it must do with them after the 
retention period ends. The Wisconsin Public Records Board’s website, 
http://publicrecordsboard.wi.gov/, has additional information on records retention. 
Government personnel should contact their agency’s legal counsel with any questions 
regarding such requirements. 
 

In your correspondence you wrote that you submitted a complaint to the Wood County 
District Attorney, and ultimately, the District Attorney “declined to place charges in the 
case.” You wrote that you were appealing the District Attorney’s decision.  
 

The public records law provides several remedies for a requester dissatisfied with an 
authority’s response, or lack of response, to a public records request. A requester may file an 
action for mandamus, with or without an attorney, asking a court to order release of the 
records. Wis. Stat. § 19.37(1)(a). Alternatively, the requester may submit a written request 
for the district attorney of the county where the record is found, or the Attorney General, to 
file an action for mandamus seeking release of the requested records. Wis. Stat. § 19.37(1)(b).  

 
The Attorney General is authorized to enforce the public records law. However, the 

Attorney General normally exercises this authority in cases presenting novel issues of law 
that coincide with matters of statewide concern, which this case does not appear to do. As a 
result, to the extent you intended your request for an appeal of the District Attorney’s 
decision to serve as a request for the Attorney General to file an action for mandamus, we 
respectfully decline to pursue an action for mandamus on your behalf.  

 
Although you may be disappointed with the District Attorney’s decision regarding 

your complaint, the law does not require a district attorney to commence an enforcement 
action upon receipt of a written request to do so. See Wis. Stat. § 19.37(1)(b). A district 
attorney has broad discretion to decide whether to bring an action for enforcement. See State 
v. Karpinski, 92 Wis. 2d 599, 607, 285 N.W.2d 729 (1979). The public records law considers 
the fact that district attorneys may not always commence actions for enforcement and 
provides individuals with the option of commencing their own action pursuant to Wis. Stat. 
§ 19.37(1)(a).  

 
You may wish to contact a private attorney regarding your matter. The State Bar of 

Wisconsin operates an attorney referral service. The referral service is free; however, a 
private attorney may charge attorney’s fees. You may reach the service using the contact 
information below: 
 

Lawyer Referral and Information Service 
State Bar of Wisconsin 

P.O. Box 7158 
Madison, WI 53707-7158 

(800) 362-9082 
(608) 257-4666 

http://www.wisbar.org/forpublic/ineedalawyer/pages/lris.aspx 

http://www.wisbar.org/forpublic/ineedalawyer/pages/lris.aspx
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The Attorney General and the Office of Open Government are committed to  
increasing government openness and transparency, and DOJ endeavors to offer guidance  
in these areas. DOJ offers several open government resources through its website 
(https://www.doj.state.wi.us/office-open-government/office-open-government). DOJ provides 
the full Wisconsin public records law and maintains a Public Records Law Compliance Guide 
on its website. 
 

DOJ appreciates your concern. We are dedicated to the work necessary to preserve 
Wisconsin’s proud tradition of open government. Thank you for your correspondence. 

 
The information provided in this letter is provided pursuant to Wis. Stat. § 19.39  

and does not constitute an informal or formal opinion of the Attorney General pursuant to 
Wis. Stat. § 165.015(1). 
 
      Sincerely, 
       
 
 
      Paul M. Ferguson 
      Assistant Attorney General 
      Office of Open Government 
 
PMF:lah 
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June 30, 2022 
 

Claire Malone 
claire.malone@gmail.com 
 
Dear Claire Malone: 
 
 The Wisconsin Department of Justice (DOJ) is in receipt of your correspondence, 
dated December 8, 2020, in which you requested “an action for mandamus pursuant to  
Wis. Stat. § 19.37(1)(b) concerning a record [you] requested from the Calumet County 
Sheriff’s Office (‘CCSO’) that has not been provided” to you. 
 

The Wisconsin Public Records Law, Wis. Stat. §§ 19.31 to 19.39, authorizes requesters 
to inspect or obtain copies of “records” created or maintained by an “authority.” The purpose 
of the public records law is to shed light on the workings of government and the official acts 
of public officers and employees. Bldg. & Constr. Trades Council v. Waunakee Cmty. Sch. 
Dist., 221 Wis. 2d 575, 582, 585 N.W.2d 726 (Ct. App. 1998). 

 
Records are presumed to be open to public inspection and copying, but there are 

exceptions. Wis. Stat. § 19.31. Requested records fall into one of three categories: (1) absolute 
right of access; (2) absolute denial of access; and (3) right of access determined by the 
balancing test. Hathaway v. Joint Sch. Dist. No. 1 of Green Bay, 116 Wis. 2d 388, 397, 342 
N.W.2d 682 (1984). If neither a statute nor the common law requires disclosure or creates a 
general exception to disclosure, the records custodian must decide whether the strong public 
policy favoring disclosure is overcome by some even stronger public policy favoring limited 
access or nondisclosure. This balancing test, determines whether the presumption of 
openness is overcome by another public policy concern. Hempel v. City of Baraboo, 2005 WI 
120, ¶ 4, 284 Wis. 2d 162, 699 N.W.2d 551. If a records custodian determines that a record or 
part of a record cannot be disclosed, the custodian must redact that record or part of that 
record. See Wis. Stat. § 19.36(6). 

 
In your correspondence, you indicated that, in reference to your written request for 

National Crime Information Center (NCIC) records, CCSO informed you that “no such record 
is available for release.” The public records law “does not require an authority to provide 
requested information if no record exists, or to simply answer questions about a topic of 
interest to the requester.” Journal Times v. City of Racine Board of Police and Fire 
Commissioners, 2015 WI 56, 55 (citation omitted); see also State ex rel. Zinngrabe v. Sch. Dist. 



Claire Malone 
Page 2 
 
 
of Sevastopol, 146 Wis. 2d 629, 431 N.W.2d 734 (Ct. App. 1988). An authority cannot fulfill a 
request for a record if the authority has no such record. While the public records law does not 
require an authority to notify a requester that the requested record does not exist, it is 
advisable that an authority do so. 

 
In your correspondence, you also wrote that in a follow-up communication with CCSO, 

you were informed you that “NCIC records are not available for public release.” Pursuant to 
Wis. Stat. § 19.35(4)(b), “If an authority denies a written request in whole or in part, the 
requester shall receive from the authority a written statement of the reasons for denying the 
written request.” Specific policy reasons, rather than mere statements of legal conclusion or 
recitation of exemptions, must be given. Pangman & Assocs. v. Zellmer, 163 Wis. 2d 1070, 
1084, 473 N.W.2d 538 (Ct. App. 1991); Vill. of Butler v. Cohen, 163 Wis. 2d 819, 824-25, 472 
N.W.2d 579 (Ct. App. 1991). In every written denial, the authority must also inform the 
requester that “if the request for the record was made in writing, then the determination is 
subject to review by mandamus under s. 19.37(1) or upon application to the attorney general 
or a district attorney.” Wis. Stat. § 19.35(4)(b). 

 
Based on the information you provided, it is not clear if CCSO had the NCIC records 

you requested. If CCSO did not have the requested records, then it is advisable for CCSO to 
inform you of this fact clearly, if CCSO has not already done so. If CCSO had the NCIC 
records and was denying your request, CCSO must provide you the reasons for the denial in 
writing as explained above, if CCSO has not already done so. I have copied CCSO on this 
response letter to make them aware of your concerns, and I invite CCSO to contact me with 
any questions. 

 
The public records law provides several remedies for a requester dissatisfied with an 

authority’s response, or lack of response, to a public records request. A requester may file an 
action for mandamus, with or without an attorney, asking a court to order release of the 
records. Wis. Stat. § 19.37(1)(a).  
 

Alternatively, the requester may submit a written request for the district attorney of 
the county where the record is found, or the Attorney General, to file an action for mandamus 
seeking release of the requested records. Wis. Stat. § 19.37(1)(b). The Attorney General is 
authorized to enforce the public records law; however, the Attorney General normally 
exercises this authority in cases presenting novel issues of law that coincide with matters of 
statewide concern. As your matter does not appear to present novel issues of law that coincide 
with matters of statewide concern, we respectfully decline to pursue an action for mandamus 
on your behalf. 

 
You may wish to contact a private attorney regarding your matter. The State Bar of 

Wisconsin operates an attorney referral service. The referral service is free; however, a 
private attorney may charge attorney’s fees. You may reach the service using the contact 
information below: 
 

Lawyer Referral and Information Service 
State Bar of Wisconsin 

P.O. Box 7158 
Madison, WI 53707-7158 
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(800) 362-9082 
(608) 257-4666 

http://www.wisbar.org/forpublic/ineedalawyer/pages/lris.aspx 
 

The Attorney General and the Office of Open Government are committed to  
increasing government openness and transparency, and DOJ endeavors to offer guidance  
in these areas. DOJ offers several open government resources through its website 
(https://www.doj.state.wi.us/office-open-government/office-open-government). DOJ provides 
the full Wisconsin public records law and maintains a Public Records Law Compliance Guide 
on its website. 
 

DOJ appreciates your concern. We are dedicated to the work necessary to preserve 
Wisconsin’s proud tradition of open government. Thank you for your correspondence. 

 
The information provided in this letter is provided pursuant to Wis. Stat. § 19.39  

and does not constitute an informal or formal opinion of the Attorney General pursuant to 
Wis. Stat. § 165.015(1). 
 
      Sincerely, 
       
 
 
      Paul M. Ferguson 
      Assistant Attorney General 
      Office of Open Government 
 
PMF:lah 
  
Cc: Calumet County Sheriff’s Office, Records Division 

http://www.wisbar.org/forpublic/ineedalawyer/pages/lris.aspx
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