
               Page 1 | Wisconsin Department of Justice, July 2014                   

 

POSSIBLE OPTIONS IF A DISTRICT ATTORNEY 

DECLINES TO ISSUE CRIMINAL CHARGES 

 

In Wisconsin, the district attorney of the county in which the crime is alleged to have occurred is 

primarily responsible for the decision of whether to charge someone with a crime. There are many 

factors that go into that decision and they are generally given great latitude.  Generally these decisions 

are not subject to review by any other agency or authority.  There are, however, some limited exceptions 

to that process under Wisconsin law.  

In addition to the written notice of their rights as crime victims, as required under Wis. Stat. § 950.08 

(2g), victims of an officer-involved death must be provided with information about such exceptions 

pursuant to Wis. Stat. § 950.08 (2g)(h). Providing the following information satisfies that duty. 

 

1. Complaint Filed by a Circuit Judge Under Wis. Stat. § 968.02  

 

1.1 If a district attorney refuses or is unavailable to issue a complaint, a circuit judge  may 

permit the filing of a complaint, if after holding a hearing, he or she finds there is 

probable cause to believe that the person to be charged has committed an offense.   

 

1.2 If the district attorney has refused to issue a complaint, he or she shall be 

 informed of the hearing and may attend.  
 

 See Wis. Stat. § 968.02(3). 

 

1.3  Although a judge may issue a criminal complaint a special prosecutor would need to 

be appointed to actually prosecute the case.  The special prosecutor is not bound by 

the decision of the judge and may decline to prosecute the matter. 

 

2. Complaint Filed  Under a John Doe Proceeding Wis. Stat. § 968.26(2) 

 

2.1 If a person who is not a district attorney complains to a judge that he or she has 

reason to believe that a crime has been committed within the judge's jurisdiction, the 

judge shall refer the complaint to the district attorney or, if the complaint may relate 

to the conduct of the district attorney, to another prosecutor.   
   

 See Wis. Stat. § 968.26(2)(am). 
 

2.2 The district attorney to whom the judge refers the complaint is required to issue 

charges or refuse to issue charges within 90 days of receiving the referral.  If the 

district attorney refuses to issue charges, he or she must give the judge all law 

enforcement investigative reports on the matter in the district attorney’s custody, his 

or her records and case files on the matter, and a written explanation why he or she 

refused to issue charges.  
  

 See Wis. Stat. § 968.26(2)(b). 
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 2.3  The judge may require that a law enforcement agency provide him or her any   

   investigative reports that the law enforcement agency has on the matter. The   

  judge may consider the law enforcement investigative reports, the records and   

  case files of the district attorney, and any other written records that the judge   

  finds relevant when determining if a proceeding is necessary to determine if a   

  crime has been committed.   
   

 See Wis. Stat. § 968.26(2)(b). 

 

 2.4 In a proceeding convened by the judge to determine if a crime has been   

  committed, he or she shall subpoena and examine under oath the complainant   

  and any witnesses that the judge determines to be necessary and appropriate to  

  ascertain whether a crime  has been committed and by whom committed.  
 

 See Wis. Stat. § 968.26(2)(c). 

 

 2.5 The judge may issue a criminal complaint if the judge finds sufficient credible  

  evidence to warrant a prosecution of the complaint.  
   

 See Wis. Stat. § 968.26(2)(d). 

 

2.6 Although a judge may issue a criminal complaint a special prosecutor would need to 

be appointed to actually prosecute the case.  The special prosecutor is not bound by 

the decision of the judge and may decline to prosecute the matter. 

 

3. Complaint Filed  Under Wis. Stat. § 979.05 – Inquest 

 

 3.1 An inquest is conducted to inquire and determine when and in what manner   

  and means a person died.   

 

3.2 An inquest is conducted by a circuit judge or a circuit court commissioner before a 

jury, unless the district attorney, coroner, or medical examiner  requests that the 

inquest be conducted before the judge or circuit court  commissioner only.   
 

 See Wis. Stat. §979.05(1) and (2). 

 

3.3 The judge or circuit court commissioner conducting the inquest may order that 

 proceedings be secret if the district attorney so requests or concurs. 
 

 See Wis. Stat. §979.05(6). 
 

3.4 The inquest jury’s verdict shall be in a form to permit the following findings: 

 
 a)  Whether the deceased came to his or her death by criminal means and, if so, the   

 specific crimes committed and the name of the person or persons, if known,    

 having committed the crimes. 

 

 b) Whether the deceased came to his or her death by natural causes, accident,   

 suicide or an act privileged by law.    
  

 See Wis. Stat. §979.08(3)(a) and (b).                                             
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3.5 An inquest verdict, with the record of the inquest, is sent to the district attorney  after 

being signed by the judge or circuit court commissioner.   
 

 See Wis. Stat. §979.08(6). 
 

3.6 The verdict delivered by the inquest jury is advisory and does not preclude or require the 

 issuance of any criminal charges by the district attorney.   
 

 See Wis. Stat. §979.08(5). 
 

 

 


