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FILED
02-01-2021
Clerk of Circuit Court
STATE OF WISCONSIN Lincoln County
DEPARTMENT OF WORKFORCE DEVELOPMENT 2021CV000009

EQUAL RIGHTS DIVISION

In the matter of ERD Case #LS202000205

The Department of Workforce Development's ("Department") investigation
to determine whether The Semling-Menke Company, Inc., 605 N. Ohio Street,
Merrill, WI 54452 and 410 Douglas Street, Merrill, WI 54452, has acted in
violation of Wis. Stat. § 109.07, and if so, what action should be taken.

INITIAL DETERMINATION

On February 12, 2020, the Department initiated an investigation of The Semling-
Menke Company, Inc. ("SEMCO0"), to determine whether a violation of Wisconsin's business
closing law occurred in conjunction with the closing of its business on December 31, 2019.
This investigation was initiated on the basis of a complaint filed by a former employee,
Patrick L Woller ("Complainant"), and other complaints were subsequently filed.
Complainant's complaint alleged that SEMCO engaged in a "business closing" and failed to
give 60 days’ notice that his employment was to be terminated. Complainant alleged that
SEMCO provided notice of the business closing to employees on December 30, 2019, stating
that employees will be laid off effective December 31, 2019.

[ssues:
A. Was SEMCO an employer within the meaning of Wis. Stat. § 109.07?

B. If determined to be covered by the law, was SEMCO required to give a 60-day notice
of the closing of its business, and was such notice given?

C. If proper notice was required and not given, what wages, benefits, and/or
forfeitures (if any) are due affected employees?

FINDINGS OF FACT
1. SEMCO manufactured windows and doors at multiple locations located within
Merrill, Wisconsin.
2. Wis. Stat. § 109.07(1)(d) defines an “employer” subject to the Act as any business

that employs 50 or more persons in the state.

3. At all times relevant to this complaint, SEMCO employed more than 50 employees in
the State of Wisconsin.

4. On December 31, 2019, SEMCO provided notice to the persons and entities required

under Wis. Stat. § 109.07(1m) that it was ceasing operations, effective immediately,
and that all employees were terminated, effective immediately.
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10.

11.

12.

A "business closing” is defined in Wis. Stat. § 109.07(1)(b) as a permanent or
temporary shutdown of an employment site or of one or more facilities or operating
units at an employment site or within a single municipality that affects 25 or more
employees, not including new or low-hour employees

“Affected employee” is defined in Wis. Stat. § 109.07(1)(a) as an employee who
loses, or who may reasonably be expected to lose, his or her employment with an
employer that is required to give notice of a business closing or mass layoff.

Wis. Stat. § 109.07(1m)(a) requires an employer that has decided upon a business
closing or mass layoff in this state to provide written notice of such closing, to the
appropriate dislocated worker assistance organization, any affected employee, any
collective bargaining representative of any affected employee, and the highest
official of any municipality in which the affected employment site is located, no later
than sixty (60) days prior to the date on which the business closing or mass layoff
takes place. Based on the business closing date of December 31, 2019, if notice of the
business closing was required under the law, it would need to have been given on or
before November 1, 2019.

SEMCO claims that the decision by its lender to declare a default and prohibit
further extensions of credit was an unforeseeable business circumstance. SEMCO
also claims that, when the business was sold on March 3, 2020, the transaction
included a provision for SEMCO's former employees to be hired by the new owner,
contingent on the employees' qualifications and the availability of positions.

Wis. Stat § 109.07(6)(d) provides that an employer is not liable for failure to give
notice if the business closing is a result of business circumstances that were not
foreseeable when the notice would have been timely given.

Wisconsin Administrative Code Section DWD 279.08(5) further provides that
factors to be considered in determining whether the business circumstances not
foreseeable exception applies include "a strike or lockout at a major supplier of the
employer, a government ordered closing of an employment site without prior
notice, the unexpected termination of a major contract the employer has with a
principal client or customer, or an employer's sudden inability to obtain sufficient
supplies to be used in production at a competitive cost," and "for purposes of this
paragraph sudden, dramatic or unexpected events, are considered not foreseeable."

Wis. Stat § 109.07(6)(a) provides that an employer is not liable for failure to give
notice if the business closing is a result of the sale of part or all of the employer's
business, if the purchaser agrees in writing, as part of the purchase agreement, to
hire substantially all of the affected employees with not more than a 6-month break
in employment.

SEMCO states that it has been financially struggling since the late 2000s, and that it
refinanced its loans and consolidated its operations to reduce overhead in 2013, but
still experienced financial difficulty. SEMCO states that it experienced more
substantial declines in late 2018 and throughout 2019. SEMCO took steps to
generate increased sales but was not successful. In early 2019, SEMCO advised its
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13.

14.

lender of its ongoing difficulties. The lender indicated its ability to provide any
additional financing would be limited. The lender did provide some additional
amounts in order to assist SEMCO to sell the business as a going concern. SEMCO
retained the services of a broker in October 2019 to sell the business as a going
concern. On December 20, 2019, SEMCO received a notice of default from its lender,
calling in all of its notes and indicating no further credit would be advanced. SEMCO
decided to permanently cease operations on December 31, 2019. SEMCO entered
into a Letter of Intent with Sierra Pacific Industries ("SPI") on January 23, 2020 for
SPI to purchase assets of SEMCO. An Asset Purchase Agreement was entered into
between the parties on February 14, 2020. The agreement stated that SEMCO shall
provide SPI with the names and job duties of each SEMCO employee whose
employment was terminated as a result of the cessation of business operations and,
to the extent SPI has job openings, and subject to SPI's normal and historical
screening and hiring practices, SPI will use commercially reasonable efforts for a
commercially reasonable period of time to offer employment to as many former
SEMCO employees as are qualified for available job openings. The transaction
closed on March 3, 2020.

SEMCO has not provided supporting documentation that demonstrates that there
were business circumstances that were not foreseeable at the time when notice
would have been required 60 days prior to closing. Stating that a decision by the
lender to declare a default and deny further extensions of credit was unexpected,
without any documentation to support the claim, is not sufficient to establish a
sudden, dramatic or unexpected event. SEMCO states that it had been experiencing
financial difficulties for over a decade and advised its lender of its current
difficulties in early 2019. It has not been established that the lender's declaration of
default was the result of any sudden, dramatic or unexpected event, as opposed to a
decision made, after ongoing communication between the parties, due to SEMCO's
continued losses over time and its amount of existing debt. SEMCO did not claim the
exception stated in Wis. Stat § 109.07(5), for an employer actively seeking capital,
and the information and documentation provided would not have met the
requirements for establishing such an exception listed in Wisconsin Administrative
Code DWD 279.08(8).

The business closing was not the result of the sale of part or all of SEMCO's business,
where the purchaser agreed in writing, as part of the purchase agreement, to hire
substantially all of the affected employees with not more than a 6-month break in
employment. The sale of assets took place after the business closing took place, so
the business closing was not the result of a sale of the business. The contingencies
that the purchaser would only hire former SEMCO employees to the extent that
there are available job openings, and subject to the purchaser's screening and hiring
practices and the qualifications of the former SEMCO employee, disqualify the
transaction from meeting the requirements of the exception. Even if the transaction
did meet the requirements of the exception, no evidence has been provided that
"substantially all of the affected employees" have been or will be rehired within six
months.

Plaintiff's Exhibit A
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CONCLUSIONS
1. SEMCO was an employer as defined in the business closing law.
2. Complainant is an "affected employee" and has standing to file the complaint under
the business closing law.
3. The closing constituted a "business closing” under the business closing law.

Evidence of an applicable exception under the business closing law has not been
established. Accordingly, SEMCO was required to give sixty days' advance written
notice of its intention to close. SEMCO did not provide such notice.

4. The Department concludes that the employees are due wages and benefits that
would have accrued during the time from when notice was required (November 1,
2019) until the date of closure (December 31, 2019). This is the recovery due for
violation of the business closing law. The attached spreadsheet shows the amount
due each employee.

RECOMMENDED ORDER

The Department will refer the claims, case record, and this Determination to the
Department of Justice.

IMPORTANT NOTICE

Unless the Department receives a written appeal to the above-recommended order
postmarked within 10 (ten) days of the date of this report, it will become a final order of the
Department. Written appeals shall be addressed to Jeff Rayford, Chief, Bureau of
Investigations, PO Box 8928, Madison, W1 53708. The appeal shall state specifically the
basis for the appeal and include all information or argument the appellant wishes to be
considered.

Dated at Madison, Wisconsin, this 1st day of May, 2020.

Brian Buchanan
Equal Rights Officer

cc: Heath G Mynsberge, attorney for SEMCO
Complainants

Plaintiff's Exhibit A
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