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Effective oversight of the workings of government and the official acts of government officers
and employees is essential to our system of democratic government—and to our confidence in that
government. Meaningful access to public records plays a vital role in facilitating that oversight. Raising
awareness, providing information, and promoting compliance with the Wisconsin public records law are
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of Justice at (608) 266-3952 to speak with one of our public records attorneys. Written inquiries
also may be mailed to me at Attorney General J.B. Van Hollen, Wisconsin Department of Justice,
Post Office Box 7857, Madison, Wl 53707-7857.

As Attorney General, | cannot overstate the importance of full compliance with the public records
law. | recognize and thank all the records custodians and other government personnel diligently
performing their public records duties, and invite them to contact the Department of Justice whenever we
can be of assistance.
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Wisconsin Public Records Law
Wis. Stat. 88 19.31 - 19.39
Compliance Outline
(September 2012)

Introduction.

The Wisconsin public records law authorizes requesters to inspect or obtain copies of “records”
maintained by government “authorities.” The identity of the requester or the reason why the
requester wants particular records generally do not matter for purposes of the public records law.
Records are presumed to be open to inspection and copying, but there are some exceptions.
Requirements of the public records law apply to records that exist at the time a public records
request is made. The public records law does not require authorities to provide requested
information if no responsive record exists, and generally does not require authorities to create
new records in order to fulfill public records requests. The public records statutes, Wis. Stat.
88 19.31-19.39, do not address the duty to retain records. This outline is intended to provide
general information about the public records law.

Public Policy and Purpose.

. “[1]t is declared to be the public policy of this state that all persons are entitled to the greatest possible

information regarding the affairs of government and the official acts of those officers and
employees who represent them.” Wis. Stat. § 19.31. This is one of the strongest declarations of
policy found in the Wisconsin statutes. Zellner v. Cedarburg Sch. Dist. (“Zellner 1), 2007 WI 53,
1149, 300 Wis. 2d 290, 1 49, 731 N.W.2d 240, 1 49.

. Wisconsin legislative policy favors the broadest practical access to government.

Hempel v. City of Baraboo, 2005 W1 120, T 22, 284 Wis. 2d 162, T 22, 699 N.W.2d 551, | 22;
Seifert v. Sch. Dist. of Sheboygan Falls, 2007 WI App 207, § 15, 305 Wis. 2d 582, { 15,

740 N.W.2d 177, 1 15. Providing citizens with information on the affairs of government is:

[A]n essential function of a representative government and an integral
part of the routine duties of officers and employees whose responsibility
it is to provide such information. To that end, ss. 19.32 to 19.37 shall be
construed in every instance with a presumption of complete public
access, consistent with the conduct of governmental business. The denial
of public access generally is contrary to the public interest, and only in
an exceptional case may access be denied.

Wis. Stat. § 19.31. Courts interpret the public records law in light of this policy declaration, to
foster transparent government. Milwaukee Journal Sentinel v. City of Milwaukee, 2012 WI 65,
1 40, 341 Wis. 2d 607, § 40, 815 N.W.2d 367, 40 (Abrahamson, C.J., lead opinion).

. The purpose of the Wisconsin public records law is to shed light on the workings of government

and the acts of public officers and employees. Bldg. & Constr. Trades Council v. Waunakee
Cmty. Sch. Dist., 221 Wis. 2d 575, 582, 585 N.W.2d 726, 729 (Ct. App. 1998). Its goal is to
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E.

provide access to records that assist the public in becoming an informed -electorate.
Milwaukee Journal Sentinel, 2012 WI 65, § 73, 341 Wis. 2d 607, § 73, 815 N.w.2d 367, 1 73
(Roggensack, J., concurring). The public records law therefore serves a basic tenet of our
democratic system by providing opportunity for public oversight of government. ECO, Inc. v.
City of Elkhorn, 2002 WI App 302, 16, 259 Wis. 2d 276, 1 16, 655 N.W.2d 510, | 16;
Nichols v. Bennett, 199 Wis. 2d 268, 273, 544 N.W.2d 428, 430 (1996); Linzmeyer v. Forcey,

2002 WI 84, 1 15, 254 Wis. 2d 306, 1 15, 646 N.W.2d 811, { 15.

The presumption favoring disclosure is strong, but not absolute. Hempel, 2005 WI 120, { 28,
284 Wis. 2d 162, § 28, 699 N.W.2d 551, | 28.

The general rule is that “[e]xcept as otherwise provided by law, any requester has a right to
inspect any record.” Wis. Stat. § 19.35(1)(a). Any record specifically exempted from disclosure
by state or federal law or authorized to be exempted from disclosure by state law is exempt from
disclosure under Wis. Stat. § 19.35(1), except that any portion of the record containing public
information is open to public inspection. Wis. Stat. § 19.36(1).

I11. Sources of Wisconsin Public Records Law.

A

Wisconsin Stat. 8§ 19.31-19.39 (the public records statutes). The public records statutes and related
Wisconsin statutes can be accessed on the Legislature’s website: www.legis.state.wi.us/rsb and in
Appendix C of this outline.

Wisconsin Stat. § 19.85(1) (exemptions to the open meetings law, referred to in the public records
law), also accessible at www.legis.state.wi.us/rsb.

Court decisions.

Attorney General opinions and correspondence. Volumes 71-81 of the Attorney General opinions,
as well as opinions from 1995-present, can be accessed at http://docs.legis.wi.gov/misc/oag. Certain
opinions and resources also can be accessed at http://www.doj.state.wi.us/site/ompr.asp.

Other sources described below in this outline.

Note: The United States Freedom of Information Act (“FOIA™), 5 U.S.C. § 552, does not apply to
states. State ex rel. Hill v. Zimmerman, 196 Wis. 2d 419, 428 n.6, 538 N.W.2d 608, 612 n.6
(Ct. App. 1995). Nonetheless, the public policies expressed in FOIA exceptions may be relevant to
application of the common law balancing test discussed in Section VIILF., below. Linzmeyer,
2002 WI 84, 11 32-33, 254 Wis. 2d 306, 11 32-33, 646 N.W.2d 811, 11 32-33.

IV. Key Definitions.

A

“Record.” Any material on which written, drawn, printed, spoken, visual, or electromagnetic
information is recorded or preserved, regardless of physical form or characteristics, which has been
created or is being kept by an authority. Wis. Stat. § 19.32(2).

1. Must be created or kept in connection with official purpose or function of the agency.
72 Op. Att’y Gen. 99, 101 (1983); State ex rel. Youmans v. Owens, 28 Wis. 2d 672, 679,
137 N.W.2d 470, 473 (1965). Content determines whether a document is a “record,” not
medium, format, or location. OAG 1-06-09 (December 23, 2009), at 2.
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Not everything a public official or employee creates is a public record. In re John Doe
Proceeding, 2004 WI 65, 1 45, 272 Wis. 2d 208, | 45, 680 N.W.2d 792, { 45; OAG 1-06-09,

at 3n.1. But see Schill v. Wisconsin Rapids Sch. Dist., 2010 W1 86, § 152, 327 Wis. 2d 572,
1152, 786 N.wW.2d 177, 1 152 (Bradley, J., concurring); Id., § 173 (Gableman, J.,
concurring); Id., 1 188 (Roggensack, J., dissenting) (personal e-mail sent or received on an
authority’s computer system is a record).

“Record” includes:

a.

b.

Handwritten, typed, or printed documents.

Maps and charts.

Photographs, films, and tape recordings.

Computer tapes and printouts, CDs and optical discs.
Electronic records and communications.

i. Information regarding government business kept or received by an elected official
on her website, “Making Salem Better,” more likely than not constitutes a record.
OAG 1-06-09, at 2-3.

ii. E-mail sent or received on an authority’s computer system is a record.
This includes personal e-mail sent by officers or employees of the authority. Schill,
2010 WI 86, T 152, 327 Wis. 2d 572, 1152, 786 N.W.2d 177, { 152 (Bradley, J.,
concurring); Id., 1 173 (Gableman, J., concurring); Id., 1 188 (Roggensack, J.,

dissenting).

iii. E-mail conducting government business sent or received on the personal e-mail
account of an authority’s officer or employee also constitutes a record.

“Record” also includes contractors’ records. Each authority must make available for
inspection and copying any record produced or collected under a contract entered into by the
authority with a person other than an authority to the same extent as if the record were
maintained by the authority. Wis. Stat. § 19.36(3).

a.

Access to contractors’ records does not extend to information produced or collected under a
subcontract to which the authority is not a party, unless the information is required by or
provided to the authority under the general contract to which the authority is a party.
Bldg. & Constr. Trades Council, 221 Wis. 2d at 585, 585 N.W.2d at 730.

Interpreting the scope of contractors’ records covered by this provision, the Wisconsin Court
of Appeals has held that the term “collect” in the Wis. Stat. § 19.36(3) language requiring
disclosure of “any record . . . collected under a contract entered into by the authority with a
person other than an authority to the same extent as if the record were maintained by the
authority” means “to bring together in one place.” The court determined that the statute was
not written so narrowly as to require that the contract be for the purpose of collecting the
records, and could refer to a contract between the authority’s contractor and a subcontractor.
Juneau Co. Star-Times v. Juneau Co., 2011 WI App 150, 17 13-30, 337 Wis. 2d 710,
1 13-30, 807 N.W.2d 655, {1 13-30 (petition for review granted Feb. 23, 2012). As of
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September 2012, this case is before the Wisconsin Supreme Court for review; a decision is
expected by mid-July 2013.

A governmental entity cannot evade its public records responsibilities by shifting a record’s
creation or custody to an agent. Journal/Sentinel, Inc. v. Sch. Bd. of Shorewood,
186 Wis. 2d 443, 453, 521 N.W.2d 165, 170 (Ct. App. 1994); WIREdata, Inc. v. Vill. of

Sussex (“WIREdata 11""), 2008 WI 69, 1 89, 310 Wis. 2d 397, 1 89, 751 N.W.2d 736, 1 89
(contract assessor records).

5. *“Record” does not include:

a.

Drafts, notes, preliminary documents, and similar materials prepared for the originator’s
personal use or by the originator in the name of a person for whom the originator is working.
Wis. Stat. § 19.32(2); State v. Panknin, 217 Wis. 2d 200, 209-10, 579 N.W.2d 52, 56-57
(Ct. App. 1998) (personal notes of sentencing judge are not public records).

i. This exception is generally limited to documents that are circulated to those persons
over whom the person for whom the draft is prepared has authority.
77 Op. Att’y Gen. 100, 102-03 (1988).

ii. A document is not a draft if it is used for the purposes for which it was commissioned.
Fox v. Bock, 149 Wis. 2d 403, 414, 438 N.W.2d 589, 594 (1989); Journal/Sentinel,
186 Wis. 2d at 455-56, 521 N.W.2d at 171.

iii. Preventing “final” corrections from being made does not indefinitely qualify a document
as a draft. Fox, 149 Wis. 2d at 417, 438 N.W.2d at 595.

iv. Nor does labeling each page of the document “draft” indefinitely qualify a document as
a draft for public records purposes. Fox, 149 Wis. 2d at 417, 438 N.W.2d at 595.

v. This exclusion will be narrowly construed; the burden of proof is on the records
custodian. Fox, 149 Wis. 2d at 411, 417, 438 N.W.2d at 592-93, 595.

Published material available for sale or at the library. Wis. Stat. § 19.32(2).

Materials which are purely the personal property of the custodian and have no relation to his
or her office. Wis. Stat. § 19.32(2).

i. However, personal e-mail sent or received on an authority’s computer system is a
record. Schill, 2010 WI 86, 1 152, 327 Wis. 2d 572, 1152, 786 N.W.2d 177, 152
(Bradley, J., concurring); Id., 1173 (Gableman, J., concurring); Id., 1 188
(Roggensack, J., dissenting).

ii. Consequently, the definition of “record” does not exempt purely personal e-mail if it
is sent or received on an authority’s computer system (although it need not be
disclosed if purely personal). This exemption should be narrowly construed.
See Memorandum from J.B. Van Hollen, Attorney General, to Interested Parties
(July 28, 2010), available online at http://www.doj.state.wi.us/dls/pr_resources.asp.
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€.

Material with access limited due to copyright, patent, or bequest. Wis. Stat. § 19.32(2).

The copyright exception may not apply when the “fair use” exception to copyright
protection can be asserted. Whether use of a particular copyrighted work is a “fair use”
depends on: (1) The purpose and character of the use, including whether the use is for
commercial or nonprofit educational purposes; (2) The nature of the copyrighted work;
(3) The amount and substantiality of the portion used in relation to the copyrighted work
as a whole; and (4) The effect of the use upon the potential market for or value of the
copyrighted work. Zellner I, 2007 WI 53, 1 28, 300 Wis. 2d 290, { 28, 731 N.W.2d 240,
1 28.

Note: Statutory exceptions are instances in derogation of legislative intent and should be
narrowly construed. Zellner I, 2007 WI 53, 1 31, 300 Wis. 2d 290, 1 31, 731 N.W.2d 240,
1 31 (citing Fox, 149 Wis. 2d at 411, 438 N.W.2d at 592-93).

“Record” does not include an identical copy of an otherwise available record. Stone v.
Bd. of Regents, 2007 WI App 223, 1 20, 305 Wis. 2d 679, 1 20, 741 N.W.2d 774, 1 20.

An identical copy, for this purpose, is not meaningfully different from an original for
purposes of responding to a specific public records request. Stone, 2007 WI App 223, 1 18,
305 Wis. 2d 679, 118, 741 N.W.2d 774, 1 18. Cf. Wis. Stat. § 16.61(2)(b)5.

6. Public records requests and responses are themselves “records” for purposes of the public
records law. Nichols, 199 Wis. 2d at 275, 544 N.W.2d at 431.

. “Requester.”

1. Generally, any person who requests inspection or a copy of a record. Wis. Stat. § 19.32(3).

2.

Exception: Any of the following persons are defined as “requesters” only to the extent that the
person requests inspection or copies of a record that contains specific references to that person or
his or her minor children for whom the person has not been denied physical placement under
Wis. Stat. ch. 767:

a.

A person committed under the mental health law, sex crimes law, sex predator law, or found
not guilty by reasons of disease or defect, while that person is placed in an inpatient
treatment facility. Wis. Stat. § 19.32(1b), (1d), and (3).

A person incarcerated in a state prison, county jail, county house of correction or other state,
county or municipal correctional detention facility, or who is confined as a condition of
probation. Wis. Stat. § 19.32(1c), (1e), and (3).

Note: There is generally a greater right to obtain records containing personally identifiable
information about the requester himself or herself, subject to exceptions specified in Wis. Stat.
§ 19.35(1)(am). See Section VIII.G.7., below.

. “Authority.” Defined in Wis. Stat. § 19.32(1) as any of the following having custody of a record,
and some others:

1. A state or local office.
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a. A public or governmental entity, not an independent contractor hired by the public or
governmental entity, is the “authority” for purposes of the public records law. WIREdata 1l
2008 W1 69, 1 75, 310 Wis. 2d 397, 1 75, 751 N.W.2d 736, 1 75 (municipality’s independent
contractor assessor not an authority for public records purposes).

b. Only “authorities” are proper recipients of public records requests, and only communications
from authorities should be construed as denials of public records requests. WIREdata ll,
2008 WI 69, 11 77-78, 310 Wis. 2d 397, 11 77-78, 751 N.W.2d 736, 11 77-78.

An elected official.

An agency, board, commission, committee, council, department, or public body corporate and
politic created by constitution, law, ordinance, rule, or order.

A governmental or quasi-governmental corporation.

a. A corporation is a quasi-governmental corporation for purposes of the public records law “if,
based on the totality of circumstances, it resembles a governmental corporation in function,
effect, or status.” State v. Beaver Dam Area Dev. Corp., 2008 WI 90, 1 9, 312 Wis. 2d 84,
19, 752 N.w.2d 295, 1 9.

b. Quasi-governmental corporations are not limited to corporations created by acts of
government. Beaver Dam Area Dev. Corp., 2008 WI 90, 1 44, 312 Wis. 2d 84, | 44,
752 N.W.2d 295, 1 44.

c. Determining whether a corporation is a quasi-governmental corporation requires a case by
case analysis. Beaver Dam Area Dev. Corp., 2008 WI 90, 11 8-9, 312 Wis. 2d 84, 1Y 8-9,
752 N.W.2d 295, 118-9. No one factor is conclusive. The non-exclusive list of factors
considered in Beaver Dam Area Dev. Corp. fall into five basic categories:

i.  The extent to which the private corporation is supported by public funds;

ii. Whether the private corporation serves a public function and, if so, whether it also has
other, private functions;

iii. Whether the private corporation appears in its public presentations to be a governmental
entity;

iv. The extent to which the private corporation is subject to governmental control; and
v. The degree of access that government bodies have to the private corporation’s records.
OAG 1-02-09 (March 19, 2009).

Any court of law.

The state assembly or senate.

A nonprofit corporation that receives more than 50% of its funds from a county or municipality
and which provides services related to public health or safety to the county or municipality.
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D.

8. A formally constituted sub-unit of any of the above.

*“Legal custodian.”

1.

The legal custodian is vested by the authority with full legal power to render decisions and carry
out the authority’s statutory public records responsibilities. Wis. Stat. § 19.33(4).

Identified in Wis. Stat. § 19.33(1)-(5):

a.

An elected official is the legal custodian of his or her records and the records of his or her
office. An elected official may designate an employee to act as the legal custodian.

The chairperson of a committee of elected officials, or the chairperson’s designee, is the
legal custodian of the records of the committee. Similarly, the co-chairpersons of a joint
committee of elected officials, or their designees, are the legal custodians of the records of
the committee.

For every other authority, the authority must designate one or more positions occupied by
an officer or employee of the authority or the unit of government of which it is a part to
be its legal custodian and fulfill its duties under the public records law. If no designation
is made, the default is the authority’s highest ranking officer and its chief administrative
officer, if there is such a person.

There are special provisions in Wis. Stat. § 19.33(5) if the members of an authority are
appointed by another authority.

No elected official is responsible for the records of any other elected official unless he or she
has possession of the records of that other elected official. Wis. Stat. § 19.35(6).

Special custodial rules apply to the following shared law enforcement records.

a.

Law enforcement investigation information provided by a local law enforcement agency
to the Office of Justice Assistance (“OJA”) for sharing with other law enforcement
agencies and prosecutors.

i. Applicable definitions.
(a) “Law enforcement agency” means one of the following:

(1) A governmental unit of one or more persons employed full time by the state
or a political subdivision of the state for the purpose of preventing and
detecting crime and enforcing state laws or local ordinances, employees of
which are authorized to make arrests for crimes while acting within the scope
of their authority. Wis. Stat. 8§ 16.964(18)(a)l., by cross-reference to
Wis. Stat. § 165.83(1)(b).

(2) An agency of a tribe that is established for the purpose of preventing and
detecting crime on the reservation or trust lands of the tribe and enforcing the
tribe’s laws or ordinances, that employs full time one or more
persons who are granted law enforcement and arrest powers under



Wis. Stat. § 165.92(2)(a), and that was created by a tribe that agrees that its
law enforcement agency will perform the duties required of the agency under
Wis. Stat. §§ 165.83 and 165.84; or the Great Lakes Indian Fish and Wildlife
Commission, if that commission agrees to perform the duties required
under Wis. Stat. 88 165.83 and 165.84. Wis. Stat. § 16.964(18)(a)l., by
cross-reference to Wis. Stat. § 165.83(1)(e).

(b) “Law enforcement investigation information” means information that is collected
by OJA under Wis. Stat. 8§ 16.964(1m) consisting of arrest reports, incident
reports, and other information relating to persons suspected of committing crimes
that was created by a law enforcement agency and provided to OJA by that
agency for the purpose of sharing with other law enforcement agencies and
prosecutors. Wis. Stat. § 16.964(18)(a)2.

Designation of the legal custodian of this law enforcement investigation information,
for purposes of response to public records requests:

(@) If OJA has custody of a record containing law enforcement investigation
information contained in the record, OJA and any other law enforcement agency
with which OJA shares the information are not the legal custodians of the record
as it relates to that information. Wis. Stat. § 16.964(18)(b).

(b) The legal custodian of the record as it relates to the law enforcement
investigation information is the law enforcement agency that provided the law
enforcement information to OJA. Wis. Stat. § 16.964(18)(b).

Denial of misdirected requests. If OJA or another law enforcement agency receives a
public records request for access to information in a record containing law
enforcement investigation information, OJA or that agency must deny any portion of
the request that relates to the law enforcement investigation information. Wis. Stat.
§ 16.964(18)(b).

Law enforcement records in the custody of local information technology authorities for
purposes of information storage, information technology processing, or other information
technology usage.

Applicable definitions.

(@) “Law enforcement agency” means a governmental unit of one or more persons
employed full time by the state or a political subdivision of the state for the
purpose of preventing and detecting crime and enforcing state laws or local
ordinances, employees of which are authorized to make arrests for crimes
while acting within the scope of their authority. Wis. Stat. § 19.35(7)(a)1., by
cross-reference to Wis. Stat. § 165.83(1)(b).

(b) “Law enforcement record” means a record that is created or received by a law
enforcement agency and that relates to an investigation conducted by a law
enforcement agency or a request for a law enforcement agency to provide law
enforcement services. Wis. Stat. § 19.35(7)(a)2.



E.

(c) “Local information technology authority” means a local public office or local
governmental unit whose primary function is information storage, information
technology processing, or other information technology usage. Wis. Stat.
8§ 19.35(7)(a)3.

ii. Legal custodian of these law enforcement records, for purposes of public records
requests:

(@) The legal custodian is not the local information technology authority having
custody of a law enforcement record for the primary purpose of information
storage, information technology processing, or other information technology.
Wis. Stat. § 19.35(7)(b).

(b) The legal custodian of a law enforcement record is the authority for which the
record is stored, processed, or otherwise used. Wis. Stat. 8 19.35(7)(b).

iii. Denial of misdirected requests. A local information technology authority that
receives a request for access to information in a law enforcement record must deny
any portion of the request that relates to information in a local law enforcement
record. Wis. Stat. § 16.964(18)(b).

“Record subject.” An individual about whom personally identifiable information is contained in
arecord. Wis. Stat. § 19.32(29).

“Personally identifiable information.” Information that can be associated with a particular
individual through one or more identifiers or other information or circumstances. Wis. Stat.
88 19.32(1r) and 19.62(5).

“Local public office.” Defined in Wis. Stat. 8§ 19.32(1dm) and 19.42(7w). Includes, among
others, the following (excluding any office that is a state public office):

1.

2.

3.

An elective office of a local governmental unit (as defined in Wis. Stat. § 19.42(7u)).
A county administrator or administrative coordinator, or a city or village manager.

An appointive office or position of a local governmental unit (as defined in Wis. Stat.
8§ 19.42(7u)) in which an individual serves for a specified term, except a position limited to
the exercise of ministerial action or a position filled by an independent contractor.

An appointive office or position of a local government which is filled by the governing body
of the local government or the executive or administrative head of the local government and
in which the incumbent serves at the pleasure of the appointing authority, except a clerical
position, a position limited to the exercise of ministerial action, or a position filled by an
independent contractor.

Any appointive office or position of a local governmental unit (as defined in Wis. Stat.
8 19.42(7u)) in which an individual serves as the head of a department, agency, or division of
the local governmental unit, but does not include any office or position filled by a municipal
employee (as defined in Wis. Stat. § 111.70(2)(i)).



6.

The statutory definition of “local public office” does not include any position filled
by an independent contractor. WIREdata Il, 2008 W1 69, § 75, 310 Wis. 2d 397, § 75,
751 N.W.2d 736, { 75 (contract assessors).

H. “State public office.” Defined in Wis. Stat. §§ 19.32(4) and 19.42(13). Includes, among others,

the following:

1. State constitutional officers and other elected state officials identified in Wis. Stat.
§ 20.923(2).

2. Most positions to which individuals are regularly appointed by the Governor.

3. State agency positions identified in Wis. Stat. § 20.923(4).

4. State agency deputies and executive assistants, and Office of Governor staff identified in
Wis. Stat. § 20.923(8)-(10).

5. Division administrators of offices created under Wis. Stat. ch. 14, or departments or
independent agencies created under Wis. Stat. ch. 15.

6. Legislative staff identified in Wis. Stat. § 20.923(6)(h).

7. Specified University of Wisconsin System executives, and senior executive positions
identified in Wis. Stat. § 20.923(4g).

8. Specified technical college district executives and Wisconsin Technical College System
senior executive positions identified in Wis. Stat. § 20.923(7).

9. Municipal judges.

V. Before Any Request: Procedures for Authorities.

A. Records policies. An authority (except members of the Legislature and members of any local
governmental body) must adopt, display, and make available for inspection and copying at its offices
information about its public records policies. Wis. Stat. § 19.34(1). The authority’s policy must

include:

1. A description of the organization.

2. The established times and places at which the public may obtain information and access to
records in the organization’s custody, or make requests for records, or obtain copies of records.

3. The costs for obtaining records.

4. The identity of the legal custodian(s).

5. The methods for accessing or obtaining copies of records.
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B.

6. For authorities that do not have regular office hours, any notice requirement of intent to inspect
or copy records.

7. Each position that constitutes a local public office or a state public office.

Hours for access. There are specific statutory requirements regarding hours of access. Wis. Stat.
819.34(2).

1. If the authority maintains regular office hours at the location where the records are kept, public
access to the records is permitted during those office hours unless otherwise specifically
authorized by law.

2. If there are no regular office hours at the location where the records are kept, the authority must:

a. Provide access upon at least 48 hours written or oral notice of intent to inspect or copy a
record, or

b. Establish a period of at least 2 consecutive hours per week during which access to records of
the authority is permitted. The authority may require 24 hours advance written or oral notice
of intent to inspect or copy a record.

Facilities for requesters. An authority must provide facilities comparable to those used by its
employees to inspect, copy, and abstract records. The authority is not required to purchase or lease
photocopying or other equipment or provide a separate room. Wis. Stat. § 19.35(2).

Fees for responding. Wis. Stat. 8 19.35(3). For detailed information about permissible fees,
see Section XI.C., below.

Records retention policies. Records retention is a subject that is generally related to, but different
from, the access requirements imposed by the public records law. See Wis. Stat. § 16.61 for
retention requirements applicable to state authorities and Wis. Stat. 8§ 19.21 for retention
requirements applicable to local authorities. Caution: Under the public records law, an authority
may not destroy a record after receipt of a request for that record until at least sixty days after denial
or until related litigation is completed. Wis. Stat. § 19.35(5). The sixty-day time period excludes
Saturdays, Sundays, and legal holidays. See Wis. Stat. § 19.345.

1. The records retention provisions of Wis. Stat. 8 19.21 are not part of the public records law.
State ex rel. Gehl v. Connors, 2007 WI App 238, { 13, 306 Wis. 2d 247, § 13, 742 N.W.2d 530,
f13.

2. An authority’s alleged failure to keep requested records may not be attacked under the public
records law. Gehl, 2007 W1 App 238, 1 13, 306 Wis. 2d 247, 1 13, 742 N.W.2d 530, 1 13.

VI. The Request.

A.

B.

Written or oral. Requests do not have to be in writing. Wis. Stat. § 19.35(1)(h).
Requester identification. The requester generally does not have to identify himself or herself.

Wis. Stat. §19.35(1)(i). Caution: Certain substantive statutes, such as those concerning student
records and health records, may restrict record access to specified persons. When records of that
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nature are the subject of a public records request, the records custodian should confirm before
releasing the records that the requester is someone statutorily authorized to obtain the requested
records. See Wis. Stat. § 19.35(1)(i) for other limited circumstances in which a requester may be
required to show identification.

. Purpose. The requester does not need to state the purpose of the request. Wis. Stat. § 19.35(1)(h)
and (i).

. Reasonable specificity. The request must be reasonably specific as to the subject matter and length
of time involved. Wis. Stat. 8§ 19.35(1)(h). Schopper v. Gehring, 210 Wis. 2d 208, 212-13,
565 N.W.2d 187, 189-90 (Ct. App. 1997) (request for tape and transcript of three hours of 911 calls
on 60 channels is not reasonably specific).

1. The purpose of the time and subject matter limitations is to prevent unreasonably burdening a
records custodian by requiring the records custodian to spend excessive amounts of time and
resources deciphering and responding to a request. Schopper, 210 Wis. 2d at 213, 565 N.W.2d
at 190; Gehl, 2007 WI App 238, 1 17, 306 Wis. 2d 247, 1 17, 742 N.W.2d 530,  17.

2. The public records law will not be interpreted to impose such a burden upon a records custodian
that normal functioning of the office would be severely impaired. Schopper, 210 Wis. 2d at 213,
565 N.W.2d at 190.

3. A records custodian should not have to guess at what records a requester desires. Seifert,
2007 WI App 207, 142, 305 Wis. 2d 582, 142, 740 N.W.2d 177, { 42.

4. A records custodian may not deny a request solely because the records custodian believes that
the request could be narrowed. Gehl, 2007 WI App 238, 1 20, 306 Wis. 2d 247, | 20,
742 N.W.2d 530, 1 20.

5. The fact that a public records request may result in generation of a large volume of records is not
in itself a sufficient reason to deny a request as not properly limited. Gehl, 2007 WI App 238,
1123, 306 Wis. 2d 247, 1 23, 742 N.W.2d 530, 1 23.

a. At some point, an overly broad request becomes sufficiently excessive to warrant rejection
pursuant to Wis. Stat. § 19.35(1)(h). Gehl, 2007 WI App 238, 1 24, 306 Wis. 2d 247, | 24,
742 N.W.2d 530, 1 24.

b. The public records law does not impose unlimited burdens on authorities and records
custodians. Gehl, 2007 WI App 238, { 23, 306 Wis. 2d 247, § 23, 742 N.W.2d 530, { 23
(request too burdensome when it would have required production of voluminous records
relating to virtually all county zoning matters over a two-year period, without regard to the
parties involved or whether the matters implicated requester’s interests in any way).

6. A records custodian may contact a requester to clarify the scope of a confusing request, or to
advise the requester about the number and cost of records estimated to be responsive to the
request. These contacts, which are not required by the public records law, may assist both the
records custodian and the requester in determining how to proceed. Records custodians making
these courtesy contacts should take care not to communicate with the requester in a way likely to
be interpreted as an attempt to chill the requester’s exercise of his or her rights under the public
records law.
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E. Format.

1. “Magic words” are not required. A request which reasonably describes the information or record
requested is sufficient. Wis. Stat. § 19.35(1)(h).

2. A request, reasonably construed, triggers the statutory requirement to respond. For example, a
request made under the “Freedom of Information Act” should be interpreted as being made
under the Wisconsin public records law. See ECO, Inc., 2002 WI App 302, 23,
259 Wis. 2d 276, 1 23, 655 N.W.2d 510, 1 23.

3. A request is sufficient if it is directed at an authority and reasonably describes the records or
information requested. Seifert, 2007 WI App 207, 1 39, 305 Wis. 2d 582, { 39, 740 N.w.2d 177,
1 39 (request for records created during investigation or relate to disposition of investigation not
construed to include billing records of attorneys involved in investigation).

4. No specific form is required by the public records law.

F. Ongoing requests. “Continuing” requests are not contemplated by the public records law. “The
right of access applies only to records that exist at the time the request is made, and the law
contemplates custodial decisions being made with respect to a specific request at the time the request
is made.” 73 Op. Att’y Gen. 37, 44 (1984).

G. Requests are records. Public records requests received by an authority are themselves “records” for
purposes of the public records law. Nichols, 199 Wis. 2d at 275, 544 N.W.2d at 431.

VII. The Response to the Request.

A. Mandatory. The records custodian must respond to a public records request. ECO, Inc.,
2002 WI App 302, 111 13-14, 259 Wis. 2d 276, 11 13-14, 655 N.W.2d 510, 11 13-14.

B. Timing. Response must be provided “as soon as practicable and without delay.” Wis. Stat.
8§ 19.35(4)(a).

1. The public records law does not require response within any specific time, such as
“two weeks” or “48 hours.”

2. DOJ policy is that ten working days generally is a reasonable time for responding to a simple
request for a limited number of easily identifiable records. For requests that are broader in
scope, or that require location, review or redaction of many documents, a reasonable time for
responding may be longer. However, if a response cannot be provided within ten working
days, it is DOJ’s practice to send a communication indicating that a response is being
prepared.

3. An authority is not obligated to respond within a timeframe unilaterally identified by a
requester, such as: “I will consider my request denied if no response is received by Friday
and will seek all available legal relief.” To avoid later misunderstandings, it may be prudent
for an authority receiving such a request to send a brief acknowledgment indicating when a
response reasonably might be anticipated.
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What constitutes a reasonable time for a response to any specific request depends on the
nature of the request, the staff and other resources available to the authority to process the
request, the extent of the request, and related considerations. Whether an authority is acting
with reasonable diligence in responding to a particular request will depend on the totality of
circumstances surrounding that request. WIREdata 11, 2008 WI 69, 1 56, 310 Wis. 2d 397,
156, 751 N.w.2d 736, 1 56.

Requests for public records should be given high priority.

Compliance at some unspecified future time is not authorized by the public records law.
The records custodian has two choices: comply or deny. WTMJ, Inc. v. Sullivan,
204 Wis. 2d 452, 457-58, 555 N.W.2d 140, 142 (Ct. App. 1996).

An authority should not be subjected to the burden and expense of a premature public records
lawsuit while it is attempting in good faith to respond, or to determine how to respond, to a
public records request. WIREdata 11, 2008 W1 69, 1 56, 310 Wis. 2d 397, 1 56, 751 N.W.2d 736,
1 56.

An arbitrary and capricious delay or denial exposes the records custodian to punitive damages
and a $1,000.00 forfeiture. Wis. Stat. § 19.37. See Section XIlII., below.

Format. If the request is in writing, a denial or partial denial of access also must be in writing.

" Wis. Stat. § 19.35(4)(b).

. Content of denials. Reasons for denial must be specific and sufficient. Cf. Hempel, 2005 WI 120,
11 25-26, 284 Wis. 2d 162, 11 25-26, 699 N.W.2d 551, 1 25-26.

1.

2.

A records custodian need not provide facts supporting the reasons it identifies for denying a
public records request, but must provide specific reasons for the denial. Hempel, 2005 WI 120,
1179, 284 Wis. 2d 162, 1 79, 699 N.W.2d 551, 1 79.

Just stating a conclusion without explaining specific reasons for denial does not satisfy the
requirement of specificity.

a. If confidentiality of requested records is guaranteed by statute, citation to that statute is
sufficient.

b. If further discussion is needed, a records custodian’s denial of access to a public record must
be accompanied by a statement of the specific public policy reasons for refusal. Chvala v.
Bubolz, 204 Wis. 2d 82, 86-87, 552 N.W.2d 892, 894 (Ct. App. 1996).

i. The records custodian must give a public policy reason why the record warrants
confidentiality, but need not provide a detailed analysis of the record and why public
policy directs that it be withheld. Portage Daily Register v. Columbia County Sheriff’s

Dep’t, 2008 WI App 30, 1 14, 308 Wis. 2d 357, 1 14, 746 N.W.2d 525, { 14.

ii. The specificity requirement is not met by mere citation to the open meetings
exemption statute, or bald assertion that release is not in the public interest.
Journal/Sentinel, Inc. v. Aagerup, 145 Wis. 2d 818, 823, 429 N.wW.2d 772, 774
(Ct. App. 1988). But see State ex rel. Blum v. Bd. of Educ., 209 Wis. 2d 377, 386-88,
565 N.W.2d 140, 144-45 (Ct. App. 1997) (failure to cite statutory section that warrants
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10.

withholding requested records does not mandate that court order access). For further
information about how public policies underlying open meetings law exemptions may
be considered in the public records balancing test, see Section VIII.F.2.b., below.

c. Need to restrict access still must exist at the time the request is made for the record. Reason
to close a meeting under Wis. Stat. § 19.85 is not sufficient reason alone to subsequently
deny access to a record of the meeting. Wis. Stat. § 19.35(1)(a).

The purpose of the specificity requirement is to give adequate notice of the basis for denial, and
to ensure that the records custodian has exercised judgment. Journal/Sentinel, 145 Wis. 2d
at 824, 429 N.w.2d at 774.

The specificity requirement provides a means of preventing records custodians from arbitrarily
denying access to public records without weighing the relative harm of non-disclosure
against the public interest in disclosure. Portage Daily Register, 2008 WI App 30, { 14,
308 Wis. 2d 357, 1 14, 746 N.W.2d 525, 1 14.

The sufficiency requirement provides the requester with sufficient notice of the reasons for
denial to enable him or her to prepare a challenge, and provides a basis for review in the event of
a court action. Portage Daily Register, 2008 WI App 30, T 14, 308 Wis. 2d 357, | 14,
746 N.W.2d 525, | 14.

An offer of compliance, but conditioned on unauthorized costs and terms, constitutes a denial.
WIREdata, Inc. v. Vill. of Sussex (“WIREdata I"”), 2007 WI App 22, 157, 298 Wis. 2d 743, {57,
729 N.W.2d 757, | 57.

If no responsive records exist, the authority should say so in its response. An authority also
should indicate in its response if responsive records exist but are not being provided due to a
statutory exception, a case law exception, or the balancing test. Records or portions of
records not being provided should be identified with sufficient detail for the requester to
understand what is being withheld, such as “social security numbers” or “purely personal
e-mails sent or received by employees that evince no violation of law or policy.”

Denial of a written request must inform the requester that the denial is subject to review in an
action for mandamus under Wis. Stat. § 19.37(1), or by application to the local district attorney
or Attorney General. Wis. Stat. § 19.35(4)(b).

The adequacy of a custodian’s asserted reasons for withholding requested records, or
redacting portions of the records before release, may be challenged by filing a court action
called a petition for writ of mandamus. See Section XIII.A., below, for more information
about filing a mandamus action.

If denial of a public records request is challenged in a mandamus proceeding, the court will
examine the sufficiency of the reasons stated for denying the request.

a.  On review, it is not the court’s role to hypothesize or consider reasons not asserted by the
records custodian’s response. If the custodian fails to state sufficient reasons for denying
the request, the court will issue a writ of mandamus compelling disclosure of the
requested records. Osborn v. Bd. of Regents, 2002 WI 83, { 16, 254 Wis. 2d 266, 16,
647 N.W.2d 158, 1 16; accord Beckon v. Emery, 36 Wis. 2d 510, 516, 153 N.W.2d 501, 503
(1967) (court may order mandamus even if sound, but unstated, reasons exist or can be
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conceived of by the court); Kroeplin v. Wis. Dep’t of Natural Res., 2006 WI App 227, 1 45,
297 Wis. 2d 254, 1 45, 725N.wW.2d 286, 1 45. Cf. Blum, 209 Wis. 2d at 388-91,
565 N.W.2d at 145-46 (an authority’s failure to cite specific statutory exemption justifying
nondisclosure does not preclude the court from considering statutory exemption).

b. The reviewing court is free to evaluate the strength of the records custodian’s reasoning, in
the absence of facts. But factual support for the records custodian’s reasoning in the
statement of denial likely will strengthen the custodian’s case before the reviewing court.
Hempel, 2005 W1 120, 1 80, 284 Wis. 2d 162, { 80, 699 N.W.2d 551, { 80.

E. Redaction. If part of the record is disclosable, that part must be disclosed. Wis. Stat. § 19.36(6).

1.

An authority is not relieved of the duty to redact non-disclosable portions just because the
authority believes that redacting confidential information is burdensome. Osborn, 2002 W1 83,
1 46, 254 Wis. 2d 266, 1 46, 647 N.W.2d 158, 1 46.

However, an authority does not have to extract information from existing records and compile it
in a new format. Wis. Stat. § 19.35(1)(L); WIREdata I, 2007 W1 App 22, 1 36, 298 Wis. 2d 743,
1136, 729 N.w.2d 757,  36.

F. Motive and context. A requester need not state or provide a reason for his or her request. Wis. Stat.
819.35(1)(i). When performing the balancing test described below in Section VIII.F., however, a
record custodian “almost inevitably must evaluate context to some degree.” Hempel, 2005 WI 120,
1166, 284 Wis. 2d 162, 1 66, 699 N.W.2d 557, 1 66.

G. Obligation to preserve responsive records. When a public records request is made, the authority is
obligated to preserve responsive records for certain periods of time.

1.

After receiving a request for inspection or copying of a record, the authority may not destroy the
record until after the request is granted or until at least sixty days after the request is denied
(ninety days if the requester is a committed or incarcerated person). Wis. Stat. § 19.35(5). These
time periods exclude Saturdays, Sundays, and legal holidays. See Wis. Stat. § 19.345.

If the authority receives written notice that a mandamus action relating to a record has been
commenced under Wis. Stat. § 19.37 (an action to enforce the public records law), the record
may not be destroyed until after the order of the court relating to that record is issued and the
deadline for appealing that order has passed. Wis. Stat. § 19.35(5).

If the court order in a mandamus action is appealed, the record may not be destroyed until the
court order resolving the appeal is issued. Wis. Stat. § 19.35(5).

If the court orders production of any record and the order is not appealed, the record may not be
destroyed until after the request for inspection or copying has been granted. Wis. Stat.
8 19.35(5).

An authority or custodian does not violate Wis. Stat. 8 19.35(5) by destroying an identical copy
of an otherwise available record. Stone, 2007 WI App 223, 1 20, 305 Wis. 2d 679, | 20,
741 N.W.2d 774, 1 20.

H. Responses are records.  Responses to public records requests are themselves “records” for
purposes of the public records law. Nichols, 199 Wis. 2d at 275, 544 N.W.2d at 431.
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I. Access to information vs. participation in electronic forum. The public records law right of
access extends to making available for inspection and copying the information contained on a limited
access website used by an elected official to gather and provide information about official business,
but not necessarily participation in the online discussion itself. OAG 1-06-09, at 3-4.

J.  Certain shared law enforcement records. See Section IV.D.4., above, for special rules governing
response to requests for certain shared law enforcement records.
VIII. Analyzing the Request.
A. Access presumed. The public records law presumes complete public access to public records, but

there are some restrictions and exceptions. Wis. Stat. 8§ 19.31; Youmans, 28 Wis. 2d at 683,
137 N.W.2d at 475.

1. Requested records fall into one of three categories: (1) absolute right of access; (2) absolute
denial of access; and (3) right of access determined by balancing test. Hathaway v. Joint Sch.
Dist. No. 1, Green Bay, 116 Wis. 2d 388, 397, 342 N.W.2d 682, 686-87 (1984).

2. If neither a statute nor case law requires disclosure or creates a general exception to disclosure,
the records custodian must decide whether the strong public policy favoring disclosure is
overcome by some even stronger public policy favoring limited access or nondisclosure. This
“balancing test,” described more fully in Section VIII.F., below, determines whether the
presumption of openness is overcome by another public policy concern. Hempel, 2005 WI 120,
14,284 Wis. 2d 162, 4, 699 N.W.2d 551, | 4.

3. Unless a statutory or court-created exception makes a record confidential, each public records
request requires a fact-specific analysis. “The custodian, mindful of the strong presumption of
openness, must perform the [public] records analysis on a case-by-case basis.” Hempel,
2005 WI 120, 162, 284 Wis. 2d 162, 1 62, 699 N.W.2d 551, 1 62.

4. The Legislature has entrusted records custodians with substantial discretion. Hempel,
2005 W1 120, 1 62, 284 Wis. 2d 162, 1 62, 699 N.W.2d 551, { 62.

5. However, an authority or a records custodian cannot unilaterally implement a policy creating a
“blanket exemption” from the public records law. Hempel, 2005 WI 120, { 69, 284 Wis. 2d 162,
1169, 699 N.W.2d 551, 1 69.

6. Caution: Wisconsin Stat. § 19.35(1)(am) gives a person greater rights of access than the
general public to records containing personally identifiable information about that person.
See Section VII1.G.7., below.

7. Caution: An agreement to keep certain records confidential will not necessarily override
disclosure requirements of the public records law. See Section VIII.G.5., below.

B. Suggested four-step approach. Additional information about each step is explained in
Sections VIII.C.-F., below.

1. Step One: Is there such a record?

a. |Ifyes, proceed to Step Two.
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b. If no, analysis stops—no record access.

Step Two: Is the requester entitled to access the record pursuant to statute or court decision?
a. Ifyes, record access is permitted.

b. If no, proceed to Step Three.

Step Three: Is the requester prohibited from accessing the record pursuant to statute or court
decision?

a. If yes, analysis stops—no record access.

b. If no, proceed to Step Four.

Step Four: Does the balancing test compel access to the record?
a. Ifyes, record access is permitted.

b. If no, analysis stops—no record access.

C. Step One: Is there such a record?

1.

2.

The public records law provides access to existing records maintained by authorities.

The public records law does not require an authority to provide requested information if no
record exists, or to simply answer questions about a topic of interest to the requester.

An authority is not required to create a new record by extracting and compiling information from
existing records in a new format. See Wis. Stat. § 19.35(1)(L). See also George v. Record
Custodian, 169 Wis. 2d 573, 579, 485 N.W.2d 460, 462 (Ct. App. 1992).

If no responsive record exists, the records custodian should inform the requester. Cf. State ex rel.
Zinngrabe v. Sch. Dist. of Sevastopol, 146 Wis. 2d 629, 431 N.W.2d 734 (Ct. App. 1988).

The purpose of the public records law is to provide access to recorded information in
records. Granting access to just one of two or more identical records fulfills this purpose.
Stone, 2007 WI App 223, 1 20, 305 Wis. 2d 679, 1 20, 741 N.W.2d 774, 1 20.

D. Step Two: Isthe requester entitled to access the record pursuant to statute or court decision?

1.

By statute expressly requiring access. Youmans, 28 Wis. 2d at 685, 137 N.W.2d at 476-77. For
example:

a. Uniform traffic accident reports. Wis. Stat. 8§ 346.70(4)(f); see also State ex rel. Young v.
Shaw, 165 Wis. 2d 276, 290-91, 477 N.W.2d 340, 346 (Ct. App. 1991).

b. Books and papers that are “required to be kept” by the sheriff, clerk of circuit court, register
of deeds, county treasurer, register of probate, county clerk, and county surveyor. Wis. Stat.
§59.20(3)(a).

-18 -


http://scholar.google.com/scholar_case?case=15455346771872007405&q=2007++wi+app+223&hl=en&as_sdt=4,50
http://scholar.google.com/scholar_case?case=13896041042368062591&q=28+wis.2d+672&hl=en&as_sdt=4,50&as_vis=1
http://scholar.google.com/scholar_case?case=3898236055800797757&q=169+wis.2d+573&hl=en&as_sdt=4,50&as_vis=1
http://scholar.google.com/scholar_case?case=3898236055800797757&q=169+wis.2d+573&hl=en&as_sdt=4,50&as_vis=1
http://scholar.google.com/scholar_case?case=4631996037836085200&q=146+wis.2d+629&hl=en&as_sdt=4,50&as_vis=1
http://scholar.google.com/scholar_case?case=4631996037836085200&q=146+wis.2d+629&hl=en&as_sdt=4,50&as_vis=1
http://scholar.google.com/scholar_case?case=4713124770686505586&q=165+wis.2d+276&hl=en&as_sdt=4,50&as_vis=1
http://scholar.google.com/scholar_case?case=4713124770686505586&q=165+wis.2d+276&hl=en&as_sdt=4,50&as_vis=1

i. The burden is on the requester to show that the requested record is one that is
“required to be kept.” See State ex rel. Schultz v. Bruendl, 168 Wis. 2d 101, 110,
483 N.W.2d 238, 242 (Ct. App. 1992) (discusses when records are “required to be kept”
under predecessor statute, Wis. Stat. 8§ 59.14); see also State ex rel. Journal Co. v.
County Court, 43 Wis. 2d 297, 307, 168 N.W.2d 836, 840 (1969) (statute compels court
clerk to disclose memorandum decision impounded by judge because it is a paper
“required to be kept in his office”).

ii. Caution: Even statutory rights to access that appear absolute can be limited if another
statute allows the records to be sealed, if disclosure infringes on a constitutional right,
orif the administration of justice requires limiting access to judicial records.
See State ex rel. Bilder v. Twp. of Delavan, 112 Wis. 2d 539, 554-56, 334 N.W.2d 252,
260-61 (1983); Schultz, 168 Wis. 2d at 108, 483 N.W.2d at 240; In re John Doe
Proceeding, 2003 WI 30, 1 59-72, 260 Wis. 2d 653, 1 59-72, 660 N.W.2d 260,
19 59-72; State v. Stanley, 2012 WI App 42, 11 60-64, 340 Wis. 2d 663, | 60-64,
814 N.W.2d 867, 11 60-64 (petition for review filed April 14, 2012).

2. By court decision expressly requiring access. For example:

a.

Daily arrest logs or police “blotters” at police departments. Newspapers, Inc. v. Breier,
89 Wis. 2d 417, 440, 279 N.w.2d 179, 190 (1979).

Faculty outside income reports. Capital Times v. Bock, Case No. 164-312 (Dane Co.,
April 12, 1983).

In these cases, the courts concluded that case-by-case determination of public access would
impose excessive and unwarranted administrative burdens.

E. Step Three: Is the requester prohibited from accessing the record pursuant to statute or court
decision?

1. Wisconsin Stat. § 19.36(2)-(13) lists records specifically exempt from disclosure pursuant to the
public records statute itself. Other state and federal statutes, and court decisions, also require that
certain types of records remain confidential.

a.

C.

“Any record which is specifically exempted from disclosure by state or federal law or
authorized to be exempted from disclosure by state law is exempt from disclosure [under the
public records law].” Wis. Stat. § 19.36(1).

Many of these exceptions are discussed elsewhere in this outline, but some key examples are
set forth below in Sections VIII.E.2.-5.

An agency cannot create an exception to Wis. Stat. 88 19.31 and 19.35 by adopting an
administrative rule inconsistent with the public records law. Chvala, 204 Wis. 2d at 91,
552 N.W.2d at 896.

Legislative ratification of a collective bargaining agreement, without enacting companion
legislation expressly amending the public records law, does not create an exception to the
public records law. Milwaukee Journal Sentinel v. Wisconsin Dep’t of Admin., 2009 WI 79,
113, 319 Wis. 2d 439, 1 3, 768 N.W.2d 700, 1 3. The public’s rights under the public records
law may not be contracted away through the collective bargaining process. 1d., { 53.
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e.

Caution: Statutory exemptions are narrowly construed. Chvala, 204 Wis. 2d at 88,
552 N.W.2d at 895; Hathaway, 116 Wis. 2d at 397, 342 N.W.2d at 686-87.

2. Exempt from disclosure by the public records statutes. For example:

a.

Information maintained, prepared, or provided by an employer concerning the home address,
home e-mail address, home telephone number, or social security number of an employee.
Wis. Stat. § 19.36(10)(a).

Information maintained, prepared, or provided by an employer concerning the home address,
home e-mail address, home telephone number, or social security number of an individual
who holds a local public office or a state public office.

Exception: The home address of an individual holding an elective public office or the
home address of an individual who, as a condition of employment, is required to live in
a specific location may be disclosed. Wis. Stat. § 19.36(11).

Information related to a current investigation of possible employee criminal conduct or
misconduct connected to employment prior to the disposition of the investigation. Wis. Stat.
§ 19.36(10)(b).

i. Caution: This exemption does not apply to individuals holding a local public office or
state public office in the authority to which the request is addressed. See Wis. Stat.
§ 19.32(1bg).

ii. An “investigation” reaches its final “disposition” when the public employer has
completed the investigation, and acts to impose discipline. A post-investigation
grievance filed pursuant to a collective bargaining agreement does not extend the
“investigation” for purposes of the statute. See Local 2489, AFSCME, AFL-CIO v. Rock
County, 2004 WI App 210, 11 12, 15, 277 Wis. 2d 208, 11 12, 15, 689 N.W.2d 644,
11 12, 15; Zellner 1, 2007 WI 53, 11 33-38, 300 Wis. 2d 290, 11 33-38, 731 N.W.2d 240,
111 33-38.

iii. This exception codifies common law standards and continues the tradition of keeping
records related to misconduct investigations closed while those investigations are
ongoing, but providing public oversight over the investigations after they have
concluded. Kroeplin, 2006 WI App 227, 1 31, 297 Wis. 2d 254, 1 31, 725 N.W.2d 286,
31

Information pertaining to an employee’s employment examination, except an examination
score if access to that score is not otherwise prohibited. Wis. Stat. § 19.36(10)(c).

i. Caution: This exemption does not apply to individuals holding a local public office or
state public office in the authority to which the request is addressed. See Wis. Stat.
§ 19.32(1bg).

ii. See also Wis. Stat. § 230.13 (providing that certain personnel records of state employees
and applicants for state employment are or may be closed to the public).

Information relating to one or more specific employees that is used by an authority or by the
employer of the employees for staff management planning, including performance

-20 -


http://scholar.google.com/scholar_case?case=12260392454326802293&q=2007+wi+53&hl=en&as_sdt=4,50
http://scholar.google.com/scholar_case?case=10130933830037667579&q=2006+wi+app+227&hl=en&as_sdt=4,50
http://scholar.google.com/scholar_case?case=11127260591859482078&q=2004+wi+app+210&hl=en&as_sdt=4,50
http://scholar.google.com/scholar_case?case=11127260591859482078&q=2004+wi+app+210&hl=en&as_sdt=4,50
http://scholar.google.com/scholar_case?case=8661807445970971612&q=204+wis.2d+82&hl=en&as_sdt=4,50&as_vis=1
http://scholar.google.com/scholar_case?case=11176452302709310833&q=116+wis.2d+388&hl=en&as_sdt=4,50&as_vis=1

evaluations, judgments, or recommendations concerning future salary adjustments or other
wage treatments, management bonus plans, promotions, job assignments, letters of
reference, or other comments or ratings relating to employees. Wis. Stat. § 19.36(10)(d).

i. Caution: This exemption does not apply to individuals holding a local public office or
state public office in the authority to which the request is addressed. See Wis. Stat.
§ 19.32(1bg).

ii. Wisconsin Stat. § 19.36(10)(d) does not apply to records of investigations into
alleged employee misconduct, and does not create a blanket exemption for
disciplinary and misconduct investigation records. Kroeplin, 2006 WI App 227,
111 20, 32, 297 Wis. 2d 254, 1 20, 32, 725 N.W.2d 286, 11 20, 32.

iii. See also Wis. Stat. § 230.13 (providing that certain personnel records of state employees
and applicants for state employment are closed to the public).

f. Investigative information obtained for law enforcement purposes, when required by federal
law or regulation to be kept confidential, or when confidentiality is required as a condition to
receipt of state aids. Wis. Stat. § 19.36(2).

g. Computer programs (but the material input and the material produced as the product of a
computer program is subject to the right of inspection and copying). Wis. Stat. § 19.36(4).

h. Trade secrets. Wis. Stat. § 19.36(5); Beaver Dam Area Dev. Corp., 2008 WI 90, T 83,
308 Wis. 2d 357, 1 83, 752 N.W.2d 295, { 83.

i. Identities of certain applicants for public positions. See Wis. Stat. § 19.36(7) for further
information.

j. ldentities of law enforcement informants. See Wis. Stat. § 19.36(8) and Section VI1I1.G.3.d.,
below, for further information.

k. Plans or specifications for state buildings. Wis. Stat. § 19.36(9).
I Prevailing wage information. Wis. Stat. 8§ 19.36(12).

m. An individual’s account or customer numbers with a financial institution. Wis. Stat.
§19.36(13).

Exempt from disclosure by other state statutes (unless authorized by an exception or other
provision in the statutes themselves). For example:

a. Pupil records. Wis. Stat. § 118.125(1)(d).
b. Patient health care records. Wis. Stat. § 146.82.
i. “Patient health care records” means, with certain statutory exceptions, all records
related to the health of a patient prepared by or under the supervision of a health
care provider; and records made by ambulance service providers, EMTSs, or first

responders in administering emergency care, handling, and transporting sick,
disabled, or injured individuals. Wis. Stat. 88 146.81(4) and 256.15(2)(a).
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Various statutory provisions allow disclosure to specified persons with or without the
patient’s consent. See Wis. Stat. § 146.82.

iii. Wisconsin Stat. 8§ 256.15(12)(b) provides a limited disclosure exception for

ambulance service providers who also are “authorities” under the public records
law: information contained on a record of an ambulance run which identifies the
ambulance service provider and emergency medical technicians involved; date of the
call, dispatch and response times; reason for the dispatch; location to which the
ambulance was dispatched; destination of any transport by the ambulance; and name,
age, and gender of the patient. Disclosure of this information is subject to the
usual case-by-case, totality of circumstances public records balancing test.
78 Op. Att’y Gen. 71, 76 (1989); OAG 1-03-07 (September 27, 2007), at 6-8.

c. Mental health registration and treatment records. Wis. Stat. 8§ 51.30(1)(am), (1)(b), and (4).
These include duplicate copies of statements of emergency detention in the possession of a
police department, absent written informed consent or a court order for disclosure.
Watton v. Hegerty, 2008 WI 74, 1 30, 311 Wis. 2d 52, 1 30, 751 N.W.2d 369, 1 30.

d. Law enforcement, court, and agency records involving children and juveniles.

Law enforcement officers’ records of children and juveniles.  Wis. Stat.
88 48.396(1)-(1d), (5)-(6), and 938.396(1), (1j), and (10). See also Section VII1.G.4.a.

(a) Exceptions include news reporters who wish to obtain information for the purpose
of reporting news without revealing the identity of the child or juvenile. Wis. Stat.
88 48.396(1) and 938.396(1)(b)1.

(b) Certain exceptions also apply to motor vehicle operation records and operating
privilege records. Wis. Stat. § 938.396(3)-(4).

(c) See Wis. Stat. 88§ 48.396(1)-(1d), (5), and (6), and 938.396(1)-(1j) and (10) for other
exceptions.

Records of courts exercising jurisdiction over children and juveniles pursuant to
Wis. Stat. chs. 48 and 938. Wis. Stat. 88 48.396(2), (6), and 938.396(2), (29), (2m),
and (10).

(a) Exception for review of Chapter 48 court records by a court of criminal jurisdiction
for purpose of conducting or preparing for a proceeding in that court, and for review
by a district attorney for the purpose of performing official duties in a court of
criminal jurisdiction. Wis. Stat. 8 48.396(2)(e).

(b) Exception for information contained in the electronic records of a Chapter 48 court
that may be made available to any other court exercising jurisdiction under
Wis. Stat. chs. 48 or 938; a municipal court exercising jurisdiction under Wis. Stat.
8038.17(2); a court of criminal jurisdiction; a person representing the interests of
the public under Wis. Stat. 88 48.09 or 938.09; an attorney or guardian ad litem for
a parent or child who is a party to a proceeding in a court assigned to exercise
jurisdiction under Wis. Stat. chs. 48 or 938 or a municipal court; a district attorney
prosecuting a criminal case; or the Department of Children and Families. Wis. Stat.
8 48.396(3)(b)1. Exception excludes information relating to the physical or mental
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health of an individual or that deals with any other sensitive personal matter of an
individual. Wis. Stat. 8 48.396(3)(b)2.

Exception for review of Chapter 938 court records by law enforcement agency for
the purpose of investigating a crime or alleged criminal activity that may result in a
court exercising certain jurisdiction under certain provisions of Chapter 938.
Wis. Stat. § 938.396(29)(c).

Exception for review of Chapter 938 court records upon request of a court of
criminal jurisdiction to review court records for the purpose of conducting or
preparing for a proceeding in that court, upon request of a district attorney to review
court records for the purpose of performing official duties in a court of criminal
jurisdiction, or upon request of a court of civil jurisdiction or the attorney for a party
to a proceeding in that court for the purpose of impeaching a witness. Wis. Stat.
§ 938.396(29)(d).

Exception for information contained in the electronic records of a Chapter 938 court
that may be made available to any other court exercising jurisdiction under
Wis. Stat. chs. 48 or 938; a municipal court exercising jurisdiction under Wis. Stat.
§938.17(2); a court of criminal jurisdiction; a person representing the interests of
the public under Wis. Stat. §§ 48.09 or 938.09; an attorney or guardian ad litem for
a parent or child who is a party to a proceeding in a court assigned to exercise
jurisdiction under Wis. Stat. chs. 48 or 938 or a municipal court; a district attorney
prosecuting a criminal case; a law enforcement agency; or the Department of
Corrections.  Wis. Stat. § 938.396(2m)(b)1. Exception excludes information
relating to the physical or mental health of an individual or that deals with any other
sensitive personal matter of an individual. Wis. Stat. § 938.396(2m)(b)2.

Certain exceptions apply to motor vehicle operation records and operating privilege
records. Wis. Stat. § 938.396(3)-(4).

See Wis. Stat. §8 48.396(2) and 938.396(2g)-(2m) for other exceptions.

Agency records regarding children in the agency’s care or legal custody pursuant to
Wis. Stat. ch. 48, the Children’s Code. Wis. Stat. § 48.78. See Section VIII.G.4.c.i.
Agency records regarding a juvenile who is or was in the agency’s care or legal custody
pursuant to Wis. Stat. ch. 938, the Juvenile Justice Code. Wis. Stat. § 938.78.
See Section VIII.G.4.c.ii. See also Wis. Stat. 88 48.78(2) and 938.78(2) and (3) for
other exceptions.

Dozens of additional exemptions are embedded in substantive provisions of the Wisconsin
Statutes. A comprehensive list of those exemptions is beyond the scope of this outline, but
some examples include:

Plans and specifications of state-owned or state-leased buildings. Wis. Stat. § 16.851.

Information which likely would result in the disturbance of an archaeological site.
Wis. Stat. § 44.02(23).

Estate tax returns and related documents. Wis. Stat. § 72.06.
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iv. Information concerning livestock infected with paratuberculosis. Wis. Stat. § 95.232.

v. The state’s “no-call” list, except for disclosure to telephone solicitors. Wis. Stat.
8§ 100.52(2)(c).

vi. Records of a publicly supported library or library system indicating the identity of any
individual who borrows or uses the library’s documents, materials, resources, or services
may not be disclosed except by court order or to persons acting within the scope of their
duties in administration of the library or library system, persons authorized by the
individual to inspect the records, custodial parents or guardians of children under the age
of 16, specified other libraries, or to law enforcement officers under limited
circumstances pursuant to Wis. Stat. § 43.30(1m)-(5).

Records custodians, officers, and employees of public records authorities should learn the
exemption statutes applicable to their own agencies.

Additional exemptions can be located by reviewing the index to the Wisconsin Statutes
under both “public records” and the specific subject.

4. Exempt from disclosure by federal statutes (unless authorized by an exception or other
provision in the statutes themselves). For example:

a.

Social security numbers obtained or maintained by an authority pursuant to a provision of
law enacted after October 1, 1990. See 42 U.S.C. § 405(c)(2)(C)(viii)(I).

Personally identifiable information contained in student records (applicable to school
districts receiving federal funds, with certain exceptions). See the Family Educational
Rights and Privacy Act (“FERPA”), 20 U.S.C. § 1232g.

But note: Students and parents (unless parental rights have been legally revoked) are
allowed access to the student’s own records and may allow access to third parties by
written consent. Osborn, 2002 WI 83, 1 27, 254 Wis. 2d 266, 1 27, 647 N.W.2d 158,
127

Many patient health care records, pursuant to the Health Insurance Portability and
Accountability Act of 1996 (“HIPAA”). See 42 U.S.C. §1320d-2, 45 C.F.R. pts. 160
and 164.

The USA PATRIOT Act, Pub. L. No. 107-56, 115 Stat. 272, provides that any public
official or employee served with a search warrant under the Act “shall [not] disclose to any
other person . . . that the Federal Bureau of Investigation has sought or obtained tangible
things under this section.” 50 U.S.C. § 1861(d). Further, the Act provides that “information
obtained by a State or local government from a Federal agency under this section shall
remain under the control of the Federal agency, and a State or local law authorizing or
requiring such a government to disclose information shall not apply ....” 6 U.S.C. § 482.

Personal information in state motor vehicle (“DMV”) records. See the Driver’s Privacy
Protection Act (“DPPA”), 18 U.S.C. 8§ 2721-25.
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i. It is a permissible use under the DPPA for a DMV to disclose personal information
“[flor use by any government agency, including any court or law enforcement agency,
in carrying out its functions.” 18 U.S.C. § 2721(b)(1).

ii. In the course of carrying out its functions, including responding to public records
requests, an authority may disclose personal information obtained from a DMV that is
held by the authority. Depending on the totality of circumstances related to a particular
public records request, non-DPPA statutory, common law, or balancing test
considerations may warrant redaction of certain personal information pursuant to the
usual public records law analysis. OAG 1-02-08 (April 29, 2008), at 2.

5. Exempt from disclosure by state court decisions. “Substantive common law principles
construing the right to inspect, copy or receive copies of records shall remain in effect.”
Wis. Stat. 8 19.35(1)(a). For example:

a.

District attorney prosecution files. See State ex rel. Richards v. Foust, 165 Wis. 2d 429, 436,
477 N.w.2d 608, 611 (1991) (“common law limitation does exist against access to
prosecutor’s files under the public records law™).

i. Caution: When a requester asked to inspect all public records requests received by the
district attorney’s office since a certain date, the Wisconsin Supreme Court held that
Foust did not apply. It is the nature of the documents and not their location that
determines their status under the public records statute. Nichols, 199 Wis. 2d at 274,
544 N.W.2d at 430-31.

ii. When a public records request is directed to a law enforcement agency, rather than a
district attorney, the Foust exception does not apply. The law enforcement agency and
the district attorney are separate authorities for purposes of the public records law. If the
law enforcement agency has forwarded a copy of its investigative report to the district
attorney, the district attorney may deny access to the report in its possession if the
district attorney receives a public records request for the report. If the law enforcement
agency receives a public records request for a copy of the same report and the report
remains in the law enforcement agency’s possession, the law enforcement agency may
not rely on Foust to deny access to the report. The law enforcement agency
instead must perform the usual public records analysis. Portage Daily Register,
2008 WI App 30, 11 15-22, 308 Wis. 2d 357, {1 15-22, 746 N.W.2d 525, f 15-22.
See Section VIII.G.3. for further information about requests to law enforcement
agencies.

Executive privilege. 63 Op. Att’y Gen. 400, 410-14 (1974) (origins and scope discussed).

Records rendered confidential by the attorney-client privilege. See George, 169 Wis. 2d
at582, 485 N.W.2d at 464; Wis. Newspress, Inc. v. Sch. Dist. of Sheboygan Falls,
199 Wis. 2d 768, 782-83, 546 N.W.2d 143, 148-49 (1996); see also Section VIII.F.2.a.iv.,
below.

Records consisting of attorney work product, including the material, information, mental
impressions, and strategies an attorney compiles in preparation for litigation. Seifert,
2007 WI App 207, 1 28, 305 Wis. 2d 582, 1 28, 740 N.W.2d 177, 1 28.
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Purely personal e-mails sent or received by employees or officers on an authority’s
computer system that evince no violation of law or policy. Schill, 2010 W1 86, 19 & n.4,
327 Wis. 2d 572, 1 9 & n4, 786 N.W.2d 177, 1 9 & n.4 (Abrahamson, C.J., lead
opinion); Id., 1 148 & n.2 (Bradley, J., concurring); Id., 1 173 & n.4 (Gableman, J.,
concurring).

6. Note:
Wis. Newspress, 199 Wis. 2d at 775-82, 546 N.W.2d at 145-48. As discussed above, certain

The authority—not the employee or officer who sent or received a particular
e-mail—is responsible for determining whether an e-mail on its computer system is
purely personal, and applying the regular public records analysis to those that are not.

The authority’s records custodian therefore should identify and screen all e-mails
claimed to be purely personal, and that evince no violation of law or policy.

Whether an e-mail is “purely personal” should be narrowly construed. Any content
related to official duties, the affairs of government, and the official acts of the
authority’s officers and employees is not purely personal.

Some e-mails may contain some content that is purely personal, such as family news,
and other content that relates to official functions and responsibilities. The purely
personal content should be redacted; the remaining content should be subject to regular
public records analysis.

For additional information, see Memorandum from J.B. Van Hollen,
Attorney General, to Interested Parties (July 28, 2010), available online at
http://www.doj.state.wi.us/dls/pr_resources.asp.

There is no blanket exemption for all personnel records of public employees.

types of personnel records may be exempt from disclosure by specific statutory provisions. The
balancing test, in certain circumstances, also may weigh against disclosure of other personnel
records. See Section VI1II.G.6.

F. Step Four: Does the balancing test compel access to the record?

1. The balancing test explained.

a.

The records custodian must balance the strong public interest in disclosure of the record
against the public interest favoring nondisclosure. Journal Co., 43 Wis. 2d at 305,
168 N.W.2d at 839.

The custodian must identify potential reasons for denial, based on public policy
considerations indicating that denying access is or may be appropriate.

Those factors must be weighed against public interest in disclosure.

Specific policy reasons, rather than mere statements of legal conclusion or recitation of
exemptions, must be given. Pangman & Assocs. v. Zellmer, 163 Wis. 2d 1070, 1084,
473 N.W.2d 538, 543-44 (Ct. App. 1991); Vill. of Butler v. Cohen, 163 Wis. 2d 819,
824-25, 472 N.W.2d 579, 581 (Ct. App. 1991).
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iv. Generally, there are no blanket exemptions from release, and the balancing test must
be applied with respect to each individual record. Milwaukee Journal Sentinel,
2009 WI 79, 156, 319 Wis. 2d 439, 1 56, 768 N.W.2d 700, 1 56.

v. The records custodian must consider all relevant factors to determine whether
permitting record access would result in harm to the public interest that outweighs the
legislative policy recognizing the strong public interest in allowing access. Wis. Stat.
§19.35(1)(a).

vi. The balancing test is a fact-intensive inquiry that must be performed on a case-by-case
basis. Kroeplin, 2006 WI App 227, 1 37, 297 Wis. 2d 254, 137, 725 N.W.2d 286,  37.

vii. A records custodian is not expected to examine a public records request “in a vacuum.”
Seifert, 2007 WI App 207, § 31, 305 Wis. 2d 582, § 31, 740 N.W.2d 177, 1 31. The
public records law contemplates examination of all relevant factors, considered in the
context of the particular circumstances. Id.

b. In other words, the records custodian must determine whether the surrounding circumstances
create an exceptional case not governed by the strong presumption of openness. Hempel,
2005 WI 120, 1 63, 284 Wis. 2d 162, 1 63, 699 N.W.2d 551, 1 63.

An “exceptional case” exists when the circumstances are such that the public policy
interests favoring nondisclosure outweigh the public policy interests favoring disclosure,
notwithstanding the strong presumption favoring disclosure. Hempel, 2005 WI 120,
1163, 284 Wis. 2d 162, 1 63, 699 N.W.2d 551, 1 63.

c. The identity of the requester and the purpose of the request are not part of the balancing test.
See Kraemer Bros., Inc. v. Dane County, 229 Wis. 2d 86, 102, 599 N.w.2d 75, 83
(Ct. App. 1999).

d. The private interest of a person mentioned or identified in the record is not a proper element
of the balancing test, except indirectly.

I. If there is a public interest in protecting an individual’s privacy or reputational interest
as a general matter (for example, to insure that citizens will be willing to take jobs as
police, fire, or correctional officers), there is a public interest favoring the protection of
the individual’s privacy interest. See Linzmeyer, 2002 WI 84, 1 31, 254 Wis. 2d 306,
1131, 646 N.w.2d 811, { 31.

ii. Without more, potential for embarrassment is not a sufficient basis for withholding a
record. Milwaukee Journal Sentinel, 2009 WI 79, T 62, 319 Wis. 2d 439, { 62,
768 N.W.2d 700, 1 62.

e. Existing public availability of the information contained in a record weakens any argument
for withholding the same information pursuant to the balancing test. Milwaukee Journal
Sentinel, 2009 WI 79, 1 61, 319 Wis. 2d 439, { 61, 768 N.W.2d 700, { 61 (union member
names sought to be withheld were already publicly available in a staff directory).

2. Public policies that may be weighed in the balancing test can be identified through their
expression in other areas of the law. Relevant public policies also may be practical or common
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sense reasons applicable in the totality of circumstances presented by a particular public records
request. For example:

a.

Policies expressed through recognized evidentiary privileges.

Wisconsin Stat. ch. 905 enumerates a dozen different evidentiary privileges, such as
lawyer-client, health care provider-patient, husband-wife, clergy-penitent, and others.

Evidentiary privileges do not by themselves provide sufficient justification for denying
access. See, e.g., 1975 Judicial Council note to Wis. Stat. § 905.09. However, they may
be considered to reflect public policies in favor of protecting the confidentiality of
certain kinds of information.

The balancing test weight accorded to public policies expressed in evidentiary privileges
should be greater where other expressions of the same public policy also support denial
of access. For example, weight of the physician-patient privilege is reinforced by
Wis. Stat. §146.82 (Wisconsin patient health care records confidentiality statute),
HIPAA, and Wis. Admin. Code § Med 10.02(2)(n) (“unprofessional conduct” includes
divulging patient confidences).

Caution: Unlike the other privileges, the attorney-client privilege (Wis. Stat. § 905.03)
does provide sufficient grounds to deny access without resorting to the balancing test.
George, 169 Wis. 2d at 582, 485 N.W.2d at 464; Wis. Newspress, 199 Wis. 2d
at 782-83, 546 N.W.2d at 148-49. See Sections VIII.E.5.c.-d.

This is because the attorney-client privilege “is no mere evidentiary rule. It restricts
professional conduct.” Armada Broad., Inc. v. Stirn, 177 Wis. 2d 272, 279 n.3,
501 N.W.2d 889, 893 n.3 (Ct. App. 1993), rev’d on other grounds, 183 Wis. 2d 463,
516 N.W.2d 357 (1994); see also SCR 20:1.6(a).

Wisconsin law does not recognize a deliberative process privilege. Sands v. Whitnall
Sch. Dist., 2008 WI 89, {1 60-70, 312 Wis. 2d 1, 11 60-70, 754 N.w.2d 439,
111 60-70.

Policies expressed through exemptions to the open meetings law (Wis. Stat. § 19.85).
Beaver Dam Area Dev. Corp., 2008 WI 90, 82, 312 Wis. 2d 84, 82, 752 N.W.2d 295,

f182.

Exemptions to the open meetings law that allow an authority to meet in closed session,
“are indicative of public policy” and can be considered as balancing factors
favoring non-disclosure. Wis. Stat. 8 19.35(1)(a); 73 Op. Att’y Gen. 20, 22 (1984).

Caution: If a records custodian relies upon the public policy expressed in an open
meetings exception to withhold a record, the custodian must make “a specific
demonstration that there was a need to restrict public access at the time that the request
to inspect or copy the record was made.” Wis. Stat. § 19.35(1)(a).

(@) A records custodian denying access to records on the basis of public policy
expressed by one of the Wis. Stat. § 19.85(1) open meetings exceptions must do
more than identify the exception under which the meeting was closed and assert that
the reasons for closing the meeting still exist and therefore justify denying access to
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(b)

the requested records. Oshkosh Nw. Co. v. Oshkosh Library Bd., 125 Wis. 2d 480,
485, 373 N.W.2d 459, 463 (Ct. App. 1985).

The records custodian instead must state specific public policy reasons for
the denial, as evidenced by existence of the related open meetings exception.
Oshkosh Nw., 125 Wis. 2d at 485, 373 N.W.2d at 463.

Examples of exemptions from the open meetings law:

@)
(b)

©)

(d)

)

(f)
©)

Quasi-judicial deliberations. Wis. Stat. 8 19.85(1)(a).
Personnel matters. Wis. Stat. § 19.85(1)(b), (c), and (f).

In the employment context, reliance on public policies expressed in
various Wis. Stat. 8 19.85 exceptions has been examined in many cases.
See, e.g., Wis. Newspress, 199 Wis. 2d at 784-88, 546 N.W.2d at 149-51 (balancing
test weighed in favor of disclosure of completed disciplinary investigation);
Wis. State Journal v. Univ. of Wis.-Platteville, 160 Wis. 2d 31, 40-42,
465 N.W.2d 266, 269-70 (Ct. App. 1990) (same).

Considering specific applications of probation, extended supervision or parole, or
considering strategies for crime detection or prevention. Wis. Stat. § 19.85(1)(d).

Public business involving investments, competitive factors, or negotiations.
Wis. Stat. § 19.85(1)(e). Beaver Dam Area Dev. Corp., 2008 WI 90, 1 81 n.18,
312 Wis. 2d 84, 181 n.18, 752 N.W.2d 295, 1 81 n.18.

Consideration or investigation into sensitive or private matters, “which, if discussed
in public, would be likely to have a substantial adverse effect upon the reputation of
any person referred to.” See Wis. Stat. § 19.85(1)(f).

Legal advice as to pending or probable litigation. Wis. Stat. 8 19.85(1)(g).

Proper closing of a meeting under one of the Wis. Stat. § 19.85(1) exemptions is not
in and of itself sufficient reason to deny access to records considered or distributed
during the closed session, or to minutes of the closed session. See Oshkosh Nw.
125 Wis. 2d at 485, 373 N.W.2d at 462-63.

c. Policies reflected in exceptions to disclosure under the federal Freedom of Information Act
(“FOIA™), 5 U.S.C. § 552. See Linzmeyer, 2002 WI 84, T 32, 254 Wis. 2d 306, T 32,
646 N.W.2d 811, 1 32.

d. Various other policies that, depending on the circumstances of an individual request, would
be relevant in performing the balancing test. For example,

Evidence of official cover-up is a potent reason for disclosing records. Citizens have a

very strong public interest in being informed about public officials who have

been derelict in their duties. Hempel, 2005 WI 120, | 68, 284 Wis. 2d 162, { 68,
699 N.W.2d 557, 1 68.
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Vi.

Vil.

Potential loss of morale if public employees’ personnel files are readily disclosed
weighs against public access. Hempel, 2005 WI 120, T 74, 284 Wis. 2d 162, { 74,
699 N.W.2d 551,  74.

However, there is a public interest in disciplinary actions taken against public
officials and employees—especially those employed in law enforcement. Kroeplin,
2006 WI App 227, 1 22, 297 Wis. 2d 253, § 22, 725 N.W.2d 286, | 22. The courts
repeatedly have recognized the great importance of disclosing disciplinary records of
public officials and employees when their conduct violates the law or significant work
rules. Id., § 28.

Potential difficulty attracting quality candidates for public employment if there is a
perception that public personnel files are regularly open for review is a public interest in
non-disclosure. Hempel, 2005 W1 120, { 75, 284 Wis. 2d 162, 1 75, 699 N.W.2d 551,
1 75.

Potential chilling of candid employee assessment in personnel records also
weighs against disclosure. Hempel, 2005 WI 120, § 77, 284 Wis. 2d 162, { 77,
699 N.W. 2d 551, 1 77.

Broadly sweeping, generalized assertions that records must be withheld to protect the
safety of public employees are not sufficient. “Nearly all public officials, due to their
profiles as agents of the State, have the potential to incur the wrath of disgruntled
members of the public, and may be expected to face heightened public scrutiny; that is
simply the nature of public employment.” Milwaukee Journal Sentinel, 2009 WI 79,
163, 319 Wis. 2d 439, § 63, 768 N.W.2d 700, 1 63. Safety concerns should be
particularized when offered to justify withholding or redaction of records. Statutory
provisions such as Wis. Stat. § 19.35(1)(am)2.b. (disclosure of records containing
personally identifiable information pertaining to requester would endanger an
individual’s life or safety) and 19.35(1)(am)2.c. (disclosure of records containing
personally identifiable information pertaining to requester would endanger safety of
correctional officers) may be considered as indicative of public policy recognizing
safety concerns properly considered in the balancing test. Milwaukee Journal Sentinel,
2009 WI 79, 165 n.19, 319 Wis. 2d 439, 1 65 n.19, 768 N.W.2d 700, 1 65 n.19.

Policies expressed in the Wis. Stat. § 19.35(1)(am) exemptions to disclosure of records
containing personally identifiable information pertaining to a requester who specifically
indicates that the purpose of his or her request is to inspect or copy records containing
personally identifiable information about the requester. Seifert, 2007 WI App 207,
111 23, 32-34, 305 Wis. 2d 582, 11 23, 32-34, 740 N.W.2d 177, 1 23, 32-34.

G. Special issues.

1.

Privacy and reputational interests.

Numerous statutes and court decisions recognize the importance of an individual’s interest in
his or her privacy and reputation as a matter of public policy. For example:

Wis. Stat. 8 995.50 (recognizing “right of privacy”).

Wis. Stat. § 19.85(1)(f) (open meetings law exemption, see Section VIII.F.2.b.iii.(e)).
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iii. Wis. Stat. § 230.13 (certain state employee personnel records).

iv. Woznicki v. Erickson, 202 Wis. 2d 178, 189-94, 549 N.w.2d 699, 704-06 (1996),
superseded by Wis. Stat. §§ 19.356 and 19.36(10)-(12).

The privacy statute provides that “[i]t is not an invasion of privacy to communicate any
information available to the public as a matter of public record.” Wis. Stat. 8 995.50(2)(c).

Moreover, the public interest in protecting the privacy and reputational interest of an
individual is not equivalent to the individual’s personal interest in protecting his or her
own character and reputation. Zellner I, 2007 WI 53, { 50, 300 Wis. 2d 290, { 50,
731 N.W.2d 240, 1 50.

i. The concern is not personal embarrassment and damage to reputation, but
whether disclosure would affect any public interest. Zellner I, 2007 WI 53, { 52,
300 Wis. 2d 290, 152, 731 N.W.2d 240, § 52.

ii. After an individual has died, the relevant privacy interests are not those of the deceased
individual but instead those of the individual’s survivors. Nat’l Archives & Records
Admin. v. Favish, 541 U.S. 157, 167 (2004) (family had privacy interest in preventing
disclosure of death scene photographs of deceased family member).

Privacy-related concerns may outweigh the public interest in disclosure if disclosure would
threaten both personal privacy and safety, or if other privacy protections have been
established by law (for example, attorney-client privilege). Kroeplin, 2006 WI App 227,
1146, 297 Wis. 2d 254, 1 46, 725 N.W.2d 286, 1 46.

The public interest in protecting an individual’s reputation is significantly diminished when
damaging information about the individual already has been made public.
Kroeplin, 2006 WI App 227, 1 47, 297 Wis. 2d 254, 1 47, 725 N.W.2d 286,  47.

In many cases, public interests in confidentiality, privacy, and reputation have been found to
outweigh the public interest in disclosure. For example:

i. In Village of Butler, 163 Wis. 2d at 831, 472 N.W.2d at 584, the court held that the
balance weighed in favor of the public’s interest in keeping police personnel records
private: “disclosure of the requested records likely would inhibit a reviewer from
making candid assessments of their employees in the future . . . . [And] opening these
records likely would have the effect of inhibiting an officer’s desire or ability to testify
in court because he or she would face cross-examination as to embarrassing personal
matters. A foreseeable result is that fewer qualified people would accept employment in
a position where they could expect that their right to privacy regularly would be
abridged.”

ii. In Kraemer Brothers, 229 Wis. 2d at 92-104, 599 N.W.2d at 79-84, the court held that
the privacy interests of employees of private companies contracting with a public entity
outweighed public interest in disclosure.

iii. In Hempel, 2005 WI 120, 1 71-73, 284 Wis. 2d 162, 11 71-73, 699 N.W.2d 551,
191 71-73, the court held that it was appropriate to consider the confidentiality concerns
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g.

of witnesses and complainants, and the possible chilling effects on potential future
witnesses and complainants, when performing the balancing test.

In many other cases, however, the public interest in disclosure has been found to outweigh
any public interest in privacy and reputation. For example:

i. In Local 2489, 2004 WI App 210, 11 21, 26, 277 Wis.2d 208, 1 21, 26,
689 N.W.2d 644, 11 21, 26, the court held that the balancing test tipped in favor of
public access to a completed investigation of public employee wrongdoing.

ii. In Jensen v. School District of Rhinelander, 2002 WI App 78, 1 22-24,
251 Wis. 2d 676, 11 22-24, 642 N.W.2d 638, 11 22-24, the court held that the public
interest in disclosure of a school superintendent’s performance evaluation outweighed
his reputational interest because a public official has a lower expectation of employment
privacy and because prior media reports had already compromised the superintendent’s
reputational interest.

iii. In State ex rel. Journal/Sentinel, Inc. v. Arreola, 207 Wis. 2d 496, 515, 558 N.W.2d 670,
677 (Ct. App. 1996), the court held that police officers have a lower expectation
of privacy. The public interest in being informed of alleged misconduct by
law enforcement officers and the extent to which those allegations were
properly investigated is particularly compelling. Kroeplin, 2006 WI App 227, 1 46,
297 Wis. 2d 254, 1 46, 725 N.W.2d 286, 1 46.

iv. In Zellner 1, 2007 WI 53, 1 53, 300 Wis. 2d 290, 1 53, 731 N.W.2d 240, { 53, the court
held that the public has a significant interest in knowing about allegations of public
schoolteacher misconduct and how they are handled, because teachers are entrusted with
the significant responsibility of teaching children.

v. In Breier, 89 Wis. 2d at 440, 279 N.W.2d at 190, the court held that public interest in
disclosure of arrest records outweighed any public interest in the privacy and
reputational interests of arrestees.

vi. In Atlas Transit, Inc. v. Korte, 2001 WI App 286, {1 9-26, 249 Wis. 2d 242, 1 9-26,
638 N.W.2d 625, 11 9-26, the court held that the public interest in disclosure of the
names and commercial license numbers of school bus drivers outweighed a slight
privacy intrusion

Privacy interests may be given greater weight where personal safety is also at issue.
SeeKlein v. Wis. Res. Ctr., 218 Wis. 2d 487, 496-97, 582 N.W.2d 44, 47-48
(Ct. App. 1998); State ex rel. Morke v. Record Custodian, 159 Wis. 2d 722, 726,
465 N.W.2d 235, 236-37 (Ct. App. 1990).

Access to FBI rap sheets has been held to be an unwarranted invasion of privacy,
categorically. U. S. Dep’t of Justice v. Reporters Comm. for Freedom of the Press,
489 U.S. 749, 762-71 (1989). But see Letter from James E. Doyle, Wisconsin
Attorney General, to Philip Arreola, City of Milwaukee Police Chief (March 21, 1991) (rap
sheets are available under Wisconsin law).

Prominent public officials must have a lower expectation of personal privacy than regular
public employees; greater scrutiny of public employees than their private sector
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counterparts comes with the territory of public employment. Hempel, 2005 WI 120, { 75,
284 Wis. 2d 162, § 75, 699 N.W.2d 551, § 75; Kroeplin, 2006 WI App 227, | 49,
297 Wis. 2d 254, 149, 725 N.W.2d 286,  49. There is a particularly strong public interest
in being informed about public officials who have been derelict in their duties. 1d.,  52.

2. Crime victims and their families.

a.

State and federal law recognizes rights of privacy and dignity for crime victims and their
families.

The Wisconsin Constitution, art. I, 8 9m, states that crime victims should be treated with
“fairness, dignity, and respect for their privacy.” Wisconsin Stat. § 950.04(1v)(ag), (1v)(dr),
and (2w)(dm) further emphasize the importance of the privacy rights of victims and
witnesses.

The Wisconsin Statutes recognize that this state constitutional right must be honored
vigorously by law enforcement agencies. The statutes further recognize that crime victims
include both persons against whom crimes have been committed and a deceased victim’s
family members. Wis. Stat. §8 950.01 and 950.02(4)(a).

The Wisconsin Supreme Court, speaking of both Wis. Const. art. I, 8 9, and related statutes
concerning the rights of crime victims, has instructed that “justice requires that all who are
engaged in the prosecution of crimes make every effort to minimize further suffering by
crime victims.” Schilling v. Crime Victim Rights Bd., 2005 W1 17, | 26, 278 Wis. 2d 216,
1126, 692 N.W.2d 623, 1 26.

Federal courts, including the United States Supreme Court, also have recognized that family
members of a deceased person have personal rights of privacy—in addition to those of the
deceased—under both traditional common law and federal statutory law. “Family members
have a personal stake in honoring and mourning their dead and objecting to unwarranted
public exploitation that, by intruding upon their own grief, tends to degrade the rites
and respect they seek to accord to the deceased person who was once their own.”
Favish, 541 U.S. at 168; see also Marsh v. County of San Diego, 680 F.3d 1148
(9th Cir. 2012) (finding that parent had constitutionally protected right to privacy over
child’s autopsy photos).

2011 Wisconsin  Act 283 created three new statutory provisions, Wis. Stat.
88 950.04(1v)(ag), (1v)(dr), and (2w)(dm), related to disclosure of personally identifying
information of victims and witnesses by public officials, employees or agencies, which were
intended to protect victims and witnesses from inappropriate and unauthorized use of their
personal information. These new statutes are not intended to and do not prohibit law
enforcement agencies or other public entities from disclosing the personal identities of crime
victims and witnesses in response to public records requests, although those public records
duties should continue to be performed with due regard for the privacy, confidentiality, and
safety of crime victims and witnesses. See Memorandum from J.B. Van Hollen,
Wisconsin Attorney General, to Interested Parties (April 27, 2012), available online at
http://www.doj.state.wi.us/dIs/pr_resources.asp.
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3. Law enforcement records.

a.

Public policies favor public safety and effective law enforcement. See Linzmeyer,

2002 W1 84, 1130, 254 Wis. 2d 306, 1 30, 646 N.W.2d 811, 1 30.

Police reports of closed investigations.

No blanket rule—balancing test must be done on a case-by-case basis. Linzmeyer,

2002 W1 84, 1142, 254 Wis. 2d 306, 142, 646 N.W.2d 811, { 42.

Policy interests against disclosure: interference with police business, privacy and
reputation, uncertain reliability of “raw investigative data,” revelation of law
enforcement techniques, danger to persons named in report.

Policy interests favoring disclosure: public oversight of police and prosecutorial actions,
reliability of corroborated evidence, degree to which sensitive information already has
been made public.

Police reports of ongoing investigations.

Subject to the balancing test, but policy interests against disclosure most likely
will outweigh interests in favor of release. See Linzmeyer, 2002 WI 84, 11 15-18,
254 Wis. 2d 306, 11 15-18, 646 N.w.2d 811, {1 15-18.

Access to an autopsy report was properly denied when a murder investigation was still
open. Journal/Sentinel, 145 Wis. 2d at 824-27, 429 N.W.2d at 774-76; see also Favish,
541 U.S. at 167.

Fact that a police investigation is open and has been referred to the district attorney’s
office is not a public policy reason sufficient for the police department to deny access to
its investigative report. One or more public policy reasons applicable to the
circumstances of the case must be identified in order to deny access, such as protection
of crime detection strategy or prevention of prejudice to the ongoing investigation.
Portage Daily Register, 2008 WI App 30, 17 23-26, 308 Wis. 2d 357, 11 23-26,
746 N.W.2d 525, 11 23-26.

Confidential informants.

In a reverse of the usual analysis, records custodians must withhold access to records
involving confidential informants unless the balancing test requires otherwise.
Wis. Stat. § 19.36(8)(b).

“Informant” includes someone giving information under circumstances “in which a
promise of confidentiality would reasonably be implied.” Wis. Stat. § 19.36(8)(a)1.

If a record is opened for inspection, the records custodian must delete any information
that would identify the informant. Wis. Stat. § 19.36(8)(b).

Confidential informants outside the law enforcement context: If an authority

must promise confidentiality to an informant in order to investigate a civil law violation,
the resulting record may be protected from disclosure under the balancing
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test. See Mayfair Chrysler-Plymouth, Inc. v. Baldarotta, 162 Wis. 2d 142, 164-68,
469 N.W.2d 638, 646-48 (1991) (tax investigation).

(@ The test for establishing a valid pledge of confidentiality is demanding.
See 74 Op. Att’y Gen. 14 (1985); 60 Op. Att’y Gen. 284 (1971).

(b) For this kind of confidentiality agreement to override the public records law, the
agreement must meet a four-factor test adopted in Mayfair Chrysler-Plymouth,
162 Wis. 2d at 168, 469 N.W.2d at 648:

(1) There must have been a clear pledge of confidentiality;

(2) The pledge must have been made in order to obtain the information;

(3) The pledge must have been necessary to obtain the information; and

(4) Even if the first three factors are met, the records custodian must determine that

the harm to the public interest in permitting inspection outweighs the great
public interest in full inspection of public records.

e. Special custodial and disclosure rules govern public records requests for certain shared law
enforcement records. See Section IV.D.4., above.

4. Children and juveniles. Many, but not all, records related to children or juveniles have special
statutory confidentiality protections.

a. Law enforcement records.

Except as provided in Wis. Stat. 8 48.396(1)-(1d), (5), and (6), law enforcement
officers’ records of children who are the subjects of investigations or other proceedings
pursuant to Wis. Stat. ch. 48 are confidential. Subjects covered by Chapter 48 include
children in need of protection and services (“CHIPS”), foster care, and other child
welfare services. See also Section VIILE.3.d.i.

Except as provided in Wis. Stat. § 938.396(1), (1j), and (10), law enforcement officers’
records of juveniles who are the subjects of proceedings under the juvenile justice
provisions of Wis. Stat. ch. 938, including matters which would be prosecuted as crimes
if committed by an adult. See also Section VI1II.E.3.d.i.

Other law enforcement records regarding or mentioning children are not subject to the
confidentiality provisions of Wis. Stat. 88 48.396 or 938.396. These records might
involve children who witness crimes, are the victims of crimes that do not lead to
Chapters 48 or 938 proceedings, or are mentioned in law enforcement reports for other
reasons: for example, a child who happens to witness a bank robbery or be the victim of
a hit and run automobile accident.

(@) Access to these records should be resolved by application of general public records
rules.

(b) Balancing test consideration may be given to public policy concerns arising from
the ages of the children mentioned, such as whether release of unredacted records
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b.

would likely subject a child mentioned to bullying at school, further victimization,
or some neighborhood retaliation. In such cases, redaction of identifying
information about children mentioned may be warranted under the balancing test.

Court records. Records of courts exercising jurisdiction over children pursuant to
Chapter 48 or juveniles pursuant to Chapter 938 are subject to the respective confidentiality
restrictions of Wis. Stat. §8§ 48.396(2), (6), and 938.396(2), (2g), (2m), and (10). Certain
exceptions apply to motor vehicle operation records and operating privilege records pursuant
to Wis. Stat. 8 938.396(3)-(4), and for certain uses described in Section VIII.E.4.d.ii. above.
See Wis. Stat. 88 48.396(2), (3), (5), and (6), and 938.396(2g), (2m), and (10) for other
exceptions.

Child protective services and similar agency records.

i. Except as provided in Wis. Stat. § 48.78, the Department of Children and Family
Services, a county department of social services, a county department of human
services, a licensed child welfare agency or a licensed day care center may not make
available for inspection or disclose the contents of any record kept or information
received about a child in its care or legal custody.

ii. Except as provided in Wis. Stat. 8 938.78, the Department of Corrections, a county
department of social services, a county department of human services, or a licensed
child welfare agency may not make available for inspection or disclose the contents of
any record kept or information received about a juvenile who is or was in its care or
legal custody.

Student records. Pupil records of elementary and high school students are subject to the
confidentiality provisions of Wis. Stat. § 118.125. The Wisconsin Department of Public
Instruction provides comprehensive guidance about confidentiality and student records at
http://dpi.wi.gov/sspw/pdf/srconfid.pdf.

5. Confidentiality agreements. Lawsuit settlement agreements providing that the terms and
conditions of the settlement will remain confidential are public records subject to the balancing

test.

a.

This applies to settlements formally approved by a court. See In re Estates of Zimmer,
151 Wis. 2d 122, 131-37, 442 N.W.2d 578, 582-85 (Ct. App. 1989).

This also applies to settlements not filed with or submitted to a court. See Journal/Sentinel,
186 Wis. 2d at 451-55, 521 N.W.2d at 169-71; 74 Op. Att’y Gen. 14.

Settlement of litigation is in the public interest, and certain parties are more likely to settle
their claims if they are guaranteed confidentiality—so there is some public interest in
keeping settlement agreements confidential. When applying the balancing test, however,
Wisconsin courts usually find that the public interest in disclosure outweighs any public
interest in keeping settlement agreements confidential. See Journal/Sentinel, 186 Wis. 2d
at 458-59, 521 N.W.2d at 172; Zimmer, 151 Wis. 2d at 133-35, 442 N.W.2d at 583-84;
C.L.v. Edson, 140 Wis. 2d 168, 184-86, 409 N.W.2d 417, 423 (Ct. App. 1987).
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d. “[A] generalized interest in encouraging settlement of litigation does not override the
public’s interest in access to the records of its courts.” Zimmer, 151 Wis. 2d at 135,
442 N.W.2d at 584.

e. If an authority enters into a confidentiality agreement, it may later find itself in “a no-win”
situation where it must choose between violating the agreement or violating the public
records law. Eau Claire Press Co. v. Gordon, 176 Wis. 2d 154, 163, 499 N.W.2d 918, 921
(Ct. App. 1993).

6. Personnel records and other employment-related records.

a. General concepts applicable to personnel records and the balancing test.

Vi.

The records custodian almost invariably must evaluate context to some degree.
Hempel, 2005 WI 120, 1 66, 284 Wis. 2d 162, 1 66, 699 N.W.2d 551, 1 66.

The public interest in not injuring the reputations of public employees must be given
due consideration, but it is not controlling and would not, by itself, override the
strong public interest in obtaining information regarding their activities while on
duty. Local 2489, 2004 W1 App 210, 1 27, 277 Wis. 2d 208, 1 27, 689 N.W.2d 644,
1 27.

Public employees who serve in a position of trust, such as law enforcement, should
expect closer public scrutiny. Kroeplin, 2006 W1 App 227, 1 44, 297 Wis. 2d 254,
744, 725 N.W.2d 286, | 44; Local 2489, 2004 WI App 210, 26, 277 Wis. 2d 208,
1126, 689 N.W.2d 644, 1 26.

Public employees have no expectation of privacy in records demonstrating
potentially illegal conduct even if disclosure would dilute their effectiveness at their
jobs. State ex rel. Ledford v. Turcotte, 195 Wis. 2d 244, 252, 536 N.W.2d 130, 133
(Ct. App. 1995).

Persons of public prominence have little expectation of privacy regarding
professional conduct, even if allegations against them were disproven. Wis. State
Journal, 160 Wis. 2d at 41-42, 465 N.W.2d at 270.

Embarrassing computer use records do not change character as public records under
the balancing test even if presented to an employee at a closed and confidential
meeting. Zellner I, 2007 WI 53, 54, 300 Wis. 2d 290, 1 54, 731 N.W.2d 240, { 54.

b. Factors weighing in favor of disclosure of personnel records.

Records contain or dispel evidence of an official cover-up. Hempel, 2005 WI 120,
1168, 284 Wis. 2d 162, 1 68, 699 N.W.2d 551, 1 68.

Records contain evidence/information regarding a school teacher’s inappropriate
comments toward students, Linzmeyer, 2002 WI 84, 11 4, 25, 254 Wis. 2d 306,
114, 25, 646 N.W.2d 811, 11 4, 25, or viewing pornography on a school computer.
Zellner I, 2007 WI 53, 153, 300 Wis. 2d 290, 1 53, 731 N.W.2d 240, 1 53.
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The information that would pose the most potential reputational harm already is
available in the public domain. Kroeplin, 2006 W1 App 227, 47, 297 Wis. 2d 254,
1 47, 725 N.W.2d 286, f 47; Kailin v. Rainwater, 226 Wis. 2d 134, 148,
593 N.W.2d 865, 871 (Ct. App. 1999) (concluding that courts “cannot un-ring the
bell”).

Employee has other available avenues of recourse, such as the ability to file a
response to an inaccurate or misleading fact disclosure. Zellner I, 2007 WI 53, 1 52,
300 Wis. 2d 290, 1 52, 731 N.W.2d 240, { 52 (citing Jensen, 2002 WI App 78, 1 16,
251 Wis. 2d 676, 16, 642 N.W.2d 638, { 16). See Section XII., below.

Factors weighing against disclosure of personnel records.

Vi.

The increased level of embarrassment would have a chilling effect on future
witnesses or victims coming forward—especially in sexual harassment case. Hempel
2005 WI 120, 1 73, 284 Wis. 2d 162, § 73, 699 N.W.2d 551, § 73; Local 2489,
2004 WI App 210, 19, 277 Wis. 2d 208, 19, 689 N.W.2d 644, 1 9.

Loss of morale if employees believed their personnel files were readily available to
the public. However, the court called this argument only “plausible” and did
not “fully endorse” it. Hempel, 2005 WI 120, § 74, 284 Wis. 2d 162, { 74,
699 N.W.2d 551, 1 74.

The scrutiny of rank-and-file employees in the records extends so far such that it may
discourage qualified candidates from entering the workforce. However, the court
found this factor to weigh only “slightly” in favor of non-disclosure. Hempel,
2005 WI 120, § 75, 284 Wis. 2d 162, 1 75, 699 N.W.2d 551, | 75.

Information gleaned from the investigation could be factually inaccurate and
cause unfair damage to the employee’s reputation. Hempel, 2005 WI 120, { 76,
284 Wis. 2d 162, § 76, 699 N.w.2d 551, T 76. However, the employee should
provide facts establishing that the record contains inaccurate, misleading, and
unauthenticated data. Zellner 1, 2007 WI 53, 1 52, 300 Wis. 2d 290, § 52,
731 N.W.2d 240, 1 52 (citing Jensen, 2002 W1 App 78, 1 16, 251 Wis. 2d 676, 1 16,
642 N.W.2d 638, 1 16).

Disclosure could inhibit future candid assessments of employees in personnel
records. Hempel, 2005 WI 120, § 77, 284 Wis. 2d 162, 77, 699 N.W.2d 551, | 77
(citing Vill. of Butler, 163 Wis. 2d 819, 828 n.3, 472 N.W.2d 579, 583 n.3
(Ct. App. 1991)).

Release would jeopardize both the personal privacy and safety of an employee.
Local 2489, 2004 WI App 210, 1 28, 277 Wis. 2d 208, 1 28, 689 N.W.2d 644, | 28
(citing Ledford, 195 Wis. 2d at 250-51, 536 N.W.2d at 132).

Personal e-mails.

Purely personal e-mails sent or received by employees or officers on an authority’s
computer system, evincing no violation of law or policy, are not subject to
disclosure in response to a public records request. Schill, 2010 WI 86, 1 9 & n.4,
327 Wis. 2d 572, 1 9 & n.4, 786 N.W.2d 177, 1 9 & n.4 (Abrahamson, C.J., lead
opinion); Id., § 148 & n.2 (Bradley, J., concurring); Id., § 173 & n.4 (Gableman, J.,
concurring).
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Personal e-mails may take on a different character, becoming subject to potential
disclosure, if they are used as evidence in a disciplinary investigation or to
investigate misuse of government resources. A connection then would exist between
the personal content of the e-mails and a government function, such as a personnel
investigation. Schill, 2010 WI 86, 1 23, 327 Wis. 2d 572, 1 23, 786 N.W.2d 177, 1 23
(Abrahamson, C.J., lead opinion); Id., § 166 (Bradley, J., concurring); Id., 1 180
(Gableman, J., concurring).

Schill does not prevent requesters interested in how an authority’s employees and
officers are using e-mail accounts on the authority’s computer system from obtaining
access to records other than purely personal e-mails. A requester seeking this kind of
information could request records showing the number of e-mails sent or received by
a particular employee or officer during a specified time period, for example, and the
times and dates of those e-mails.

Like other reasons asserted by a records custodian for withholding or redacting
requested records, a response asserting that responsive records consist of purely
personal e-mails that will not be disclosed may be challenged by filing a petition for
writ of mandamus. See Section XIII.A., below, for more information about
mandamus actions.

For additional information, see Memorandum from J.B. Van Hollen,
Attorney General, to Interested Parties (July 28, 2010), available online at
http://www.doj.state.wi.us/dls/pr_resources.asp.

Other personnel records cross-references in this outline.

Vi.

Section VIII.E.2.: Exempt from disclosure by public records statutes.

Section VIII.E.2.e.: Information relating to staff management planning.

iii. Section VIILLE.6.: No blanket exemption for all personnel records of public

employees.
Section VIII.F.2.b.iii.: Open meetings law exemptions.

Section VIIL.G.1.: Privacy-related concerns may outweigh the public interest in
disclosure.

Section VIII.G.7.c.vii.(a)(2): Personnel investigation prepared by an attorney may be
withheld if performed after threat of litigation.

7. Records about the requester.

a.

b.

The fact that a particular record is about the requester generally does not determine who is
entitled to access that record. See Wis. Stat. § 19.35(1)(a) (“any requester has the right to
inspect any record”).

A requester does have a greater right of access than the general public to “any record
containing personally identifiable information pertaining to the individual.” Wis. Stat.
§ 19.35(1)(am).

-39 -


http://www.doj.state.wi.us/sites/all/themes/wi-doj-ag/dls/files/memo-ip-schill.pdf
http://scholar.google.com/scholar_case?case=1674659384356592323&q=2010+wi+86&hl=en&as_sdt=4,50

This is because an individual requester asking to inspect or copy records pertaining to
himself or herself is considered to be substantially different from a requester, “be it a
private citizen or a news reporter,” who seeks access to records about government
activities or other people. Hempel, 2005 WI 120, § 34, 284 Wis. 2d 162, | 34,
699 N.W.2d 551, { 34.

The purpose of giving an individual greater access to records under Wis. Stat.
§19.35(1)(am) is so that the individual can determine what information is being
maintained, and whether that information is accurate. Hempel, 2005 WI 120, § 55,
284 Wis. 2d 162, 1 55, 699 N.W.2d 551,  55.

When it applies, the Wis. Stat. § 19.35(1)(am) right of access to records containing
individually identifiable information about the requester is more potent than the general
Wis. Stat. § 19.35(1)(a) right of access. The Wis. Stat. 8 19.35(1)(am) right is more
ungualified. State ex rel. Greer v. Stahowiak, 2005 W1 App 219, 1 10, 287 Wis. 2d 795,
10, 706 N.w.2d 161, 1 10.

When a person or the person’s authorized representative makes a public records request
under Wis. Stat. § 19.35(1)(a) or (am) and states that the purpose of the request is to inspect
or copy records containing personally identifiable information about the person, the
following procedure is required by Wis. Stat. § 19.35(4)(c)1. and 3. Hempel, 2005 WI 120,
1 29, 284 Wis. 2d 162, 129, 699 N.W.2d 551, § 29. A general public records request, not
indicating that the purpose of the request is to inspect or copy records containing personally
identifiable information pertaining to the requester, does not trigger the following procedure.
Seifert, 2007 WI App 207, 1 21, 305 Wis. 2d 582, 1 21, 740 N.W.2d 177, 1 21.

Vi.

The records custodian determines if the requester has a right to inspect or copy the
records under Wis. Stat. § 19.35(1)(a), the statute creating general public access rights.

If the records custodian determines that the requester does not have a right to inspect or
copy the record under Wis. Stat. §819.35(1)(a), the records custodian then must
determine if the requester has a right to inspect or copy the record under Wis. Stat.
§ 19.35(1)(am).

Under Wis. Stat. 8 19.35(1)(am), the person is entitled to inspect or receive copies of the
records unless the surrounding factual circumstances reasonably fall within one or more
of the statutory exceptions to Wis. Stat. § 19.35(1)(am).

iv. These requests are not subject to the balancing test, because the Legislature already has

done the necessary balancing by enacting exceptions to the Wis. Stat. § 19.35(1)(am)
disclosure requirements. Hempel, 2005 W1 120, 1 3, 27, 56, 284 Wis. 2d 162, 11 3, 27,
56, 699 N.W.2d 557, 11 3, 27, 56.

The Wis. Stat. § 19.35(1)(am) exceptions mainly protect the integrity of ongoing
investigations, the safety of individuals (especially informants), institutional security,
and the rehabilitation of incarcerated persons.

These Wis. Stat. § 19.35(1)(am) exceptions are not to be narrowly construed.
Hempel, 2005 WI 120, { 56, 284 Wis. 2d 162, 1 56, 699 N.W.2d 551, 1 56.
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vii. Wisconsin Stat. § 19.35(1)(am) exceptions include the following:

(@) Any record containing personally identifiable information collected or maintained in
connection with a complaint, investigation or other circumstances that may lead to
an enforcement action, administrative proceeding, arbitration proceeding or court
proceeding, or any such record that is collected or maintained in connection with
such an action or proceeding. Wis. Stat. § 19.35(1)(am)1.

(1) Wisconsin Stat. § 19.35(1)(am) contains no requirement that the investigation
be current.  Seifert, 2007 WI App 207, { 36, 305 Wis. 2d 582, | 36,
740 N.W.2d 177, 1 36.

(2) This section allows a custodian to deny access to a requester who is, in effect, a
potential adversary in litigation or another proceeding unless or until required
todo so under the rules of discovery in actual litigation.  Seifert,
2007 WI App 207, 1 32, 305Wis. 2d 582, 1 32, 740 N.w.2d 177, { 32
(personnel investigation prepared by an attorney may be withheld if performed
after threat of litigation).

(b) Any record containing personally identifiable information that would do any of the
following if disclosed:

(1) Endanger an individual’s life or safety. Wis. Stat. § 19.35(1)(am)2.a.
(2) Identify a confidential informant. Wis. Stat. § 19.35(1)(am)2.b.

(3) Endanger the security—including security of population or staff—of any state
prison, jail, secured correctional facility, secured child caring institution,
secured group home, mental health institute, center for the developmentally
disabled, or facility for the institutional care of sexually violent persons.
Wis. Stat. § 19.35(1)(am)2.c.

(4) Compromise the rehabilitation of a person in the custody of the department of
corrections or detained in a jail or facility identified in Wis. Stat.
§ 19.35(1)(am)2.c. and d.

(c) Any record that is part of a record series, as defined in Wis. Stat. § 19.62(7), that is
not indexed, arranged, or automated in a way that the record can be retrieved by the
authority maintaining the record series by use of an individual’s name, address, or
other identifier. Wis. Stat. § 19.35(1)(am)3.

d. Student and pupil records. Although these are generally exempt from disclosure, they are
open to students and their parents (except for those legally denied parental rights).
See FERPA, 20 U.S.C. § 1232g(a)(1); Wis. Stat. § 118.125(2).

e. A patient’s access to his or her own mental health treatment records may be restricted by the
director of the treatment facility during the course of treatment. Wis. Stat. § 51.30(4)(d)1.
However, after discharge, such records are available to the patient. Wis. Stat.
§51.30(4)(d)2.-3.; State ex rel. Savinski v. Kimble, 221 Wis. 2d 833, 840-44,
586 N.W.2d 36, 39-40 (Ct. App. 1998).
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f. After sentencing, a criminal defendant generally is not entitled to access his or her
presentence investigation without a court order. Wis. Stat. § 972.15(4); Hill, 196 Wis. 2d
at 425-28, 538 N.W.2d at 611-12. A criminal defendant not represented by counsel may
view his or her presentence investigation report, but may not keep a copy. Wis. Stat.
§ 972.15(4m).

g. Other statutes may impose other restrictions on a requester’s ability to obtain particular kinds
of records about himself or herself.

h.  Wisconsin Stat. § 19.365(1) provides a procedure for an individual or a person authorized by

the individual to challenge the accuracy of a record containing personally identifying
information about that individual. See Section XII., below.

Limited Duty to Notify Persons Named in Records Identified for Release.

. Background. Beginning with Woznicki, the Wisconsin Supreme Court recognized that when a

records custodian’s decision to release records implicates the reputational or privacy interests of an
individual, the records custodian must notify the subject of the intent to release, and allow a
reasonable time for the subject of the record to appeal the records custodian’s decision to circuit
court. Succeeding cases applied the Woznicki doctrine to all personnel records of public employees.
Klein, 218 Wis. 2d 487, 582 N.W.2d 44; Milwaukee Teachers’ Educ. Ass’n v. Bd. of Sch. Dirs.,

227 Wis. 2d 779, 596 N.W.2d 403 (1999).

Notice and judicial review procedures. Wisconsin Stat. 8§ 19.356 now codifies and clarifies
pre-release notice requirements and judicial review procedures.

Note: Wisconsin Stat. § 19.356 establishes short time periods, specified in days, during which
certain actions must occur. All time periods established in Wis. Stat. 88 19.31-19.39 exclude
Saturdays, Sundays, and legal holidays. Wis. Stat. § 19.345. A time period of a certain number of
days specified in Wis. Stat. § 19.356 therefore means that number of business days.

C. Records regarding which notice is required and pre-release court review may be sought.

1. First, perform the usual public records analysis. Notice is required only if that analysis
results in a decision to release certain records.

2. Limited to three categories of records by Wis. Stat. 8§ 19.356, created in 2003 Wisconsin
Act 47.

3. These three categories are:

a. Records containing information relating to an employee created or kept by an authority
and that are the result of an investigation into a disciplinary matter involving the
employee or possible employment-related violation by the employee of a statute,
ordinance, rule, regulation, or policy of the employer. Wis. Stat. § 19.356(2)(a)1.

b. Records obtained by the authority through a subpoena or search warrant. Wis. Stat.
8§ 19.356(2)(a)2.
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10.

11.

12.

13.

c. Records prepared by an employer other than an authority, if the record contains
information relating to an employee of that employer, unless the employee authorizes
access. Wis. Stat. § 19.356(2)(a)3. The Attorney General has opined that Wis. Stat.
§19.356(2)(a)3. does not allow release of the information without obtaining
authorization from the individual employee. OAG 01-06 (August 3, 2006), at 4-5.

Notice must be provided to “any record subject to whom the record pertains.” Wis. Stat.
§ 19.356(2)(a).

a. See Sections IV.E. and IV.F., above, for the definitions of “record subject” and
“personally identifiable information.”

b. This does not mean that every person mentioned in a record must receive notice. Instead,
the record subject must—in some direct way—be a focus or target of the requested
record. OAG 01-06, at 2-3.

Limited exceptions to the notice requirement apply to access by the affected employee, for
purposes of collective bargaining, for investigation of discrimination complaints, or when a
record is transferred from the administrator of an educational agency to the state
superintendent of public instruction. Wis. Stat. § 19.356(2)(b)-(d).

Written notice is required. Wis. Stat. § 19.356(2)(a).

Notice must be served before permitting access to the record and within three business days
after making the decision to permit access. Wis. Stat. 88 19.345 and 19.356(2)(a).

Notice must be served personally or by certified mail. Wis. Stat. § 19.356(2)(a).

The notice must briefly describe the requested record and include a description of the record
subject’s rights under Wis. Stat. 8§ 19.356(3) and (4) to seek a court order restraining access of
the record. Wis. Stat. 8 19.356(2)(a). It may be helpful to include copies of the records
identified for release and a copy of Wis. Stat. § 19.356.

Explaining in the notice what, if any, information the authority intends to redact before
permitting access may prevent efforts to obtain a court order restraining release. Enclosing
copies of the records as redacted for intended release serves the same purpose.

An expedited procedure for seeking court review after receipt of a notice is set forth in
Wis. Stat. 8 19.356(3)-(8). Strict timelines apply to the notice and judicial review requirements.
Courts must give priority to these judicial reviews. See Wis. Stat. §19.356(3)-(8).
See generally Local 2489, 2004 WI App 210, 277 Wis. 2d 208, 689 N.W.2d 644. Appeal of a
circuit court order on judicial review pursuant to Wis. Stat. § 19.356(4)-(7) must be filed within
twenty business days of entry of the circuit court order. Zellner v. Herrick (“Zellner 11™),
2009 WI 80, 1127, 319 Wis. 2d 532, 1 27, 770 N.W.2d 305, { 27.

The authority may not provide access to a requested record within twelve business days of
sending the notice. If a judicial review action is commenced, access may not be provided
until that review action concludes. Wis. Stat. 8§ 19.345 and 19.356(5).

A notice may include information beyond what the statute requires in order to assist the
recipient in understanding why the notice is being provided.
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D. Records regarding which notice is required and supplementation of the record is
authorized.

1.

A different kind of notice is required if an authority decides to permit access to a record
containing information relating to a record subject who is an officer or an employee of the
authority holding a state or local public office. Wis. Stat. § 19.356(9)(a).

Again, first perform the usual public records analysis. Notice is required only if that analysis
results in a decision to release certain records.

See Sections IV.E., IV.H., and IV.G., above, for the definitions of “record subject, “state
public office” and “local public office.”

Notice must be served on the record subject personally or by certified mail within three
business days of making the decision to permit access to the records, and before releasing the
records. Wis. Stat. 88 19.345 and 19.356(9)(a).

The notice must briefly describe the requested records and describe the record subject’s right
to augment the records as provided in Wis. Stat. § 19.356(9)(b). Wis. Stat. § 19.356(9)(a).

Within five business days after receipt of a notice pursuant to Wis. Stat. 8 19.356(9)(a), the
record subject may augment the record with written comments and documents of the record
subject’s choosing. Wis. Stat. §8 19.345 and 19.356(9)(b).

The authority must release the record as augmented by the record subject, except as otherwise
authorized or required by statute. Wis. Stat. § 19.356(9)(b).

E. Courtesy notice.

1.

Written or verbal notice of anticipated public records releases may be provided as a courtesy
to persons not entitled to receive Wis. Stat. § 19.356 notices, such as crime victims or public
information officers.

Courtesy notices are not required by law. They can be used to provide affected persons with
some advance notice of public records releases related to those persons.

The first step is to perform the usual public records analysis. There is no need to consider
whether courtesy notice should be provided if no records are going to be released.

Courtesy notices should not suggest that the recipient is entitled to seek pre-release court
review.

Courtesy notice procedures should not unduly delay related records releases.

X. Electronic Records.

A. Introduction. The same general principles apply to records in electronic format, but unique or
unresolved problems relating to storage, retention, and access abound.
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1. The public records law defines the term “record” broadly to include “any material on which
written, drawn, printed, spoken, visual or electromagnetic information is recorded or preserved,
regardless of physical form or characteristics, which has been created or is being kept by an
authority.” Wis. Stat. § 19.32(2). See Section IV.A., above.

2. Because the content or substance of information contained in a document determines whether it
is a “record” or not, information concerning public access set forth in the remainder of this
outline generally applies. OAG 1-06-09, at 2. However, many questions unique to electronic
records have not yet been addressed by the public records statute itself, by published court
decisions, or by opinions of the Attorney General.

B. Record identification.

1. Electronically stored information generally constitutes a “record” within the meaning of the
public records law so long as the recorded information is created or kept in connection with
official business. The substance, not the format, controls whether it is a record or not. Youmans,
28 Wis. 2d at 679, 137 N.W.2d at 473.

a. E-mails and other records created or maintained on a personal computer or mobile device, or
from a personal e-mail account, constitute records if they relate to government business.
See Section IV.A.3.e., above.

b. Examples of electronic records within the Wis. Stat. § 19.32(2) definition can include word
processing documents, database files, e-mail correspondence, web-based information,
PowerPoint presentations, and audio and video recordings, although access may be restricted
pursuant to statutory or court-recognized exceptions. See Section VIII.E., above.

c. Electronic records include content posted by or on behalf of authorities to social media sites,
such as Facebook and Twitter, to the extent that the content relates to government business.
If an authority uses social media, the content must be produced if it is responsive to a public
records request. This includes not only currently “live” content, but also past content.

d. Wisconsin Stat. § 16.61, which governs retention, preservation, and disposition of state
public records, includes “electronically formatted documents” in its definition of public
records.

e. If an authority makes use of social media, or if employees use mobile devices to conduct
government business (whether the device is personal or provided by the authority), the
authority should adopt procedures to retain and preserve all such records consistent with
Wis. Stat. § 16.61 (state authorities), Wis. Stat. 8 19.21 (local authorities), and applicable
records disposition authorizations.

f. Information regarding government business kept or received by an elected official on
her personal website, “Making Salem Better,” more likely than not constituted a record.
OAG 1-06-09, at 2-3.

2. Drafts, notes, and personal use exceptions to the definition of “record” apply to electronic

information. Electronic information may fall into these exceptions to the definition of “record,”
based on application of the general concepts set out in Section 1V.A.5.a., above.
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a.

As with paper documents, whether electronic information fits within the “draft” or “notes”
exceptions requires consideration of how the information has been used and the individuals
to whom the information has been circulated. See Section IV.A.5.a., above.

Personal e-mails.

Purely personal e-mails sent or received by employees or officers on an authority’s
computer system, evincing no violation of law or policy, are not subject to
disclosure in response to a public records request. Schill, 2010 WI 86, 1 9 & n.4,
327 Wis. 2d 572, 1 9 & n.4, 786 N.W.2d 177, 1 9 & n.4 (Abrahamson, C.J., lead
opinion); Id., 148 & n.2 (Bradley, J., concurring); Id., § 173 & n.4 (Gableman, J.,
concurring).

Personal e-mails may take on a different character, becoming subject to potential
disclosure, if they are used as evidence in a disciplinary investigation or to investigate
misuse of government resources. A connection then would exist between the personal
content of the e-mails and a government function, such as a personnel investigation.
Schill, 2010 WI 86, 1 23, 327 Wis. 2d 572, { 23, 786 N.wW.2d 177, T 23 (Abrahamson,
C.J., lead opinion); Id., 1 166 (Bradley, J., concurring); 1d., § 180 (Gableman, J.,
concurring). For additional information, see Memorandum from J.B. Van Hollen,
Attorney General, to Interested Parties (July 28, 2010), available online at
http://www.doj.state.wi.us/dIs/pr_resources.asp.

Electronic documents may contain contextual information and file history preserved only when
viewed in certain formats, such as data generated automatically by computer operating systems
or software programs. Whether this information is considered a “record” subject to public
access is largely unanswered.

a.

Metadata. Literally defined as “data about data,” metadata has different meanings,
depending on context. In the context of word processing documents, metadata is
information that may be hidden from view on the computer screen and on a paper copy, but,
when displayed, may reveal important information about the document.

No controlling Wisconsin precedent addresses the application of the public records law
to such data, although a circuit court has held that metadata is not part of the public
record because it includes drafts, notes, preliminary computations, and editing
information. McKellar v. Prijic, Case No. 09-CV-61 (Outagamie Co., July 29, 2009).

Legal commentary and federal cases addressing the treatment of metadata during
litigation and civil discovery also are helpful for understanding access and retention
issues related to metadata. See, e.g., selected publications from The Sedona Conference
and its various working groups, including The Sedona Guidelines: Best Practice
Guidelines for Managing Information & Records in the Electronic Age (Sept. 2005),
and The Sedona Principles: Best Practices Recommendations and Principles for
Addressing  Electronic Document Production (2d ed., June 2007), available
online at http://www.thesedonaconference.org/content/miscFiles/publications_html; see
also Williams v. Sprint/United Mgmt. Co., 230 F.R.D. 640, 646-47 (D. Kan. 2005);
Autotech Techs. Ltd. P’ship v. Automationdirect.com, Inc., 248 F.R.D. 556
(N.D. 111. 2008).

Courts in some other jurisdictions interpreting their freedom of information laws (which
may differ significantly from the Wisconsin public records law), have held that metadata
is part of electronic records and must be disclosed in response to a freedom of
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information request for those records. E.g., Nat’l Day Laborer Org. Network v. U.S.
Immigration and Customs Enforcement Agency, 2011 WL 381625 (S.D.N.Y. Feb. 7,
2011) (subsequently withdrawn due to incomplete factual record); Irwin v. Onondaga
Cnty. Res. Recovery Agency, 895 N.Y.S.2d 262, 319 (N.Y. App. Div. 2010); O’Neill v.
City of Shoreline, 240 P.3d 1149, 1152 (Wash. 2010); Lake v. City of Phoenix,
218 P.3d 1004, 1007-08 (Ariz. 2009).

b. E-mail messages may contain transmission information in the original format that does not
appear on a printed copy or when stored electronically. Armstrong v. Executive Office of the
President, 1 F.3d 1274 (D.C. Cir. 1993), held that when e-mails are requested under a FOIA
request, the electronic version rather than a paper print-out must be provided. In 1999, the
same court upheld a federal rule that permitted paper copies to be the only archived public
record of e-mails. Pub. Citizen v. Carlin, 184 F.3d 900 (D.C. Cir. 1999). Central to the
Public Citizen decision was the existence of the newly-adopted federal rule requiring that
paper print-outs of e-mails must include the sender, recipient, date, and receipt data. The
federal court reasoned that if paper print-outs of e-mails include this fundamental contextual
information, they satisfy federal public records laws.

c. Computers contain “cookies,” temporary internet files, deleted files, and other files that are
not consciously created or kept by the user, but are instead generated or stored automatically.
In addition, although a user may delete files, deleted materials remain on the computer until
overwritten, unlike conventional documents discarded and destroyed as trash. Some of these
materials are akin to drafts or materials prepared for personal use, or are simply not materials
created or kept in connection with official business. Nonetheless, when such materials are
collected, organized, and kept for an official purpose, they may constitute a record accessible
under the public records statute. See, e.g., Zellner I, 2007 WI 53, {1 22-31, 300 Wis. 2d 290,
11 22-31, 731 N.w.2d 240, |1 22-31 (holding that a CD-ROM containing adult images and
internet searches compiled in the course of an employee disciplinary action was not within
the copyright exception to the definition of a public record; assuming without discussion that
the material was a record based on its use by the school district).

C. Access. If electronically stored material is a record, the records custodian must determine whether
the public records law requires access. Recurring issues relating to access include the following.

1. Sufficiency of requests. Under Wis. Stat. § 19.35(1)(h), a request must be reasonably limited “as
to subject matter or length of time represented by the record.” See Section VI.D.; Schopper,
210 Wis. 2d at 212-13, 565 N.W.2d at 189-90. Record requests describing only the format
requested (“all e-mails™) without reasonable limitations as to time and subject matter are often
not legally sufficient. If so, the custodian may insist that the requester reasonably describe the
records being requested. Even if a requester appears to limit a request by specifying the time
period or particular search terms or individual electronic mail boxes to be searched, such
requests for voluminous electronic records have been held to be insufficient and unreasonably
burdensome. Gehl, 2007 WI App 238, 11 23-24, 306 Wis. 2d 247, 11 23-24, 742 N.W.2d 530,
111 23-24 (search requests for all e-mails exchanged by numerous individuals without specifying
any subject matter, and for searches based on numerous broad search terms, were properly
denied as insufficient).

2. Manner of access.

a. Wisconsin Stat. 8 19.35(1)(k) permits an authority to impose reasonable restrictions on the
manner of access to original records if they are irreplaceable or easily damaged. Concerns
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for protecting the integrity of original records may justify denial of direct access to an
agency’s operating system or to inspect a public employee’s assigned computer, if access is
provided instead on an alternative electronic storage device, such as a CD-ROM. Security
concerns may also justify such a restriction. See WIREdata Il, 2008 WI 69, 1 97-98,
310 Wis. 2d 397, 11 97-98, 751 N.W.2d 736, 11 97-98 (reversing court of appeals decision
allowing requesters direct access to an authority’s electronic database; recognizing that
“such direct access . . . would pose substantial risks”). Provision of a copy of the requested
data “in an appropriate format”—in this case, as portable document files (“PDFs”)—was
sufficient. Id., 1 97.

Records posted on the internet. The Attorney General has advised that agencies may not use
online record posting as a substitute for their public records responsibilities; and that
publication of documents on an agency website does not qualify for the exceptions for
published materials set forth in Wis. Stat. 8§ 19.32(2) or 19.35(1)(g). Letter from James E.
Doyle, Wisconsin Attorney General, to John Muench (July 24, 1998). Nonetheless,
providing public access to records via the internet can greatly assist agencies in complying
with the statute by making posted materials available for inspection and copying, since that
form of access may satisfy many requesters.

The public records law right of access extends to making available for inspection and
copying the information contained on a limited access website used by an elected official to
gather and provide information about official business, but not necessarily participation in
the online discussion itself. OAG 1-06-09, at 3-4.

3. Must the authority provide a record in the format in which the requester asks for it?

a.

Wisconsin Stat. § 19.35(1)(b), (c), and (d) require that copies of written documents be
“substantially as readable,” audiotapes be “substantially as audible,” and copies of
videotapes be “substantially as good” as the originals.

By analogy, providing a copy of an electronic document that is “substantially as good” as
the original is a sufficient response where the requester does not specifically request access
in the original format. See WIREdata I, 2008 WI 69, 11 97-98, 310 Wis. 2d 397, 1 97-98,
751 N.w.2d 736, 11 97-98 (provision of records in PDF format satisfied requests for
records in “electronic, digital” format); State ex rel. Milwaukee Police Ass’n v. Jones,
2000 WI App 146, 110, 237 Wis. 2d 840, § 10, 615 N.W.2d 190, 110 (holding that

provision of an analog copy of a digital audio tape (“DAT”) complied with Wis. Stat.
§ 19.35(1)(c) by providing a recording that was “substantially as audible” as the original).
See also Autotech Techs., 248 F.R.D. at 558 (where litigant did not specify a format for
production during civil discovery, responding party had option of providing documents in
the “form ordinarily maintained or in a reasonably usable form”).

Wisconsin Stat. 8 19.36(4) provides, however, that material used as input for or produced as
the output of a computer is subject to examination and copying. Jones ultimately held that,
when a requester specifically asked for the original DAT recording of a 911 call, the
custodian did not fulfill the requirements of Wis. Stat. § 19.36(4) by providing only the
analog copy. Jones, 2000 W1 App 146, 1 17, 237 Wis. 2d 840, § 17, 615 N.wW.2d 190, | 17.
In WIREdata I, 2008 WI 69, 310 Wis. 2d 397, 751 N.W.2d 736, the Wisconsin Supreme
Court declined to address the issue of whether the provision of documents in PDF format
would have satisfied a subsequent request specifying in detail that the data should be
produced in a particular format which included fixed length, pipe delimited, or comma-quote

-48 -


http://scholar.google.com/scholar_case?case=14262346118795183776&q=2008+wi+69&hl=en&as_sdt=4,50
http://scholar.google.com/scholar_case?case=14262346118795183776&q=2008+wi+69&hl=en&as_sdt=4,50
http://scholar.google.com/scholar_case?case=14262346118795183776&q=2008+wi+69&hl=en&as_sdt=4,50
http://www.doj.state.wi.us/sites/default/files/dls/ompr/19980724-muench.pdf
http://www.doj.state.wi.us/sites/default/files/dls/ompr/19980724-muench.pdf
http://www.doj.state.wi.us/sites/all/themes/wi-doj-ag/dls/files/I-06-09.pdf
http://scholar.google.com/scholar_case?case=10303300954406960931&q=2000+wi+app+146&hl=en&as_sdt=4,50
http://scholar.google.com/scholar_case?case=10303300954406960931&q=2000+wi+app+146&hl=en&as_sdt=4,50
http://scholar.google.com/scholar_case?case=10303300954406960931&q=2000+wi+app+146&hl=en&as_sdt=4,50

outputs, id., 11 8 n.7, 93, and 96, leaving questions concerning the degree to which a
requester can specify the precise electronic format that will satisfy a record request to be
answered in subsequent cases. Thus, it behooves the records custodian who denies a request
that records be provided in a particular electronic format to state a legally sufficient reason
for denying access to a copy of a record in the particular format requested.

Computer programs are expressly protected from examination or copying even though
material used as computer input or produced as output may be subject to examination and
copying unless otherwise exempt from public access. Wis. Stat. § 19.36(4). For the
definition of “computer program,” see Wis. Stat. § 16.971(4)(c).

There is a right to a copy of a computer tape, and a right to have the information on the tape
printed out in a readable format. Wis. Stat. § 19.35(1)(e); 75 Op. Att’y Gen. 133, 145
(1986).

Wisconsin Stat. § 19.35(1)(e) gives requesters a right to receive a written copy of any public
record that is not in readily comprehensible form. A requester who prefers paper copies of
electronic records may not be able to insist on them, however. If the requester does not have
access to a machine that will translate the information into a comprehensible form, the
agency can fulfill its duties under the public records law by providing the requester with
access to such a machine. See 75 Op. Att’y Gen. at 145.

With limited exceptions, Wis. Stat. § 19.35(1)(L) provides that a records custodian is not
required to create a new record by extracting information from an existing record and
compiling the information in a new format. George, 169 Wis. 2d 573, 485 N.W.2d 460.
Under Wis. Stat. § 19.36(6), however, the records custodian is required to delete or redact
confidential information contained in a record before providing access to the parts of a
record that are subject to disclosure.

i. When records are stored electronically, the distinction between redaction of existing
records and the creation of an entirely new record can become difficult to discern.
See Oshorn, 2002 WI 83, 11 41-46, 254 Wis. 2d 266, 11 41-46, 647 N.W.2d 158,
111 41-46.

ii. The Attorney General has advised that where information is stored in a database a
person can “within reasonable limits” request a data run to obtain the requested
information. 68 Op. Att’y Gen. 231, 232 (1979). Use a rule of reason to determine
whether retrieving electronically stored data entails the creation of a new record.
Consider the time, expense, and difficulty of extracting the data requested, and whether
the agency itself ever looks at the data in the format requested. Cf. N.Y. Pub. Interest
Research Group v. Cohen, 729 N.Y.S.2d 379, 382-83 (N.Y. Sup. Ct. 2001) (where a
“few hours” of computer programming would produce records that would otherwise
require weeks or months to redact manually, the court concluded that requiring the
necessary programming did not violate the New York statutory prohibition against
creation of a new record).

A requester requesting a copy of a record containing land information from an office or
officer of a political subdivision has a right to receive a copy of the record in the same
format in which the record is maintained by the custodian, unless the requester requests that
a copy be provided in a different format that is authorized by law. Wis. Stat. § 66.1102(4).
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i. “Political subdivision” means any city, village, town, or county. Wis. Stat.
8 66.1102(1)(b).

ii. “Land information” means any physical, legal, economic or environmental
information, or characteristics concerning land, water, groundwater, subsurface
resources, or air in Wisconsin. It includes information relating to topography, soil,
soil erosion, geology, minerals, vegetation, land cover, wildlife, associated natural
resources, land ownership, land use, land use controls and restriction, jurisdictional
boundaries, tax assessment, land value, land survey records and references, geodetic
control networks, aerial photographs, maps, planimetric data, remote sensing data,
historic and prehistoric sites, and economic projections. Wis. Stat. § 66.1102(1)(a),
incorporating by reference Wis. Stat. § 59.72(1)(a).

Wisconsin Stat. 8 19.35(1)(a) provides that “any requester has a right to inspect any record.”

Compare this to the language of the federal Freedom of Information Act, 5 U.S.C. § 552,
which requires that “public information” be made available. Cases in other jurisdictions
have found this distinction significant in deciding whether information must be provided in a
particular format. Cf. AFSCME v. County of Cook, 555 N.E.2d 361, 366 (Ill. 1990); Farrell
v. City of Detroit, 530 N.W.2d 105, 109 (Mich. Ct. App. 1995).

4. Role of the records custodian. Under Wis. Stat. 8 19.34(2), the records custodian is legally
responsible for providing access to public records.

a.

The records custodian must protect the right of public access to electronic records stored on
individual employees’ computers, such as e-mail, even though the individual employee may
act as the de facto records custodian of such records. Related problems arise when
individual employees or elected officials use personal e-mail accounts to correspond
concerning official business.

Shared-access databases involving multiple agencies.

i. Information of common use or interest increasingly is shared electronically by multiple
agencies. To prevent confusion among participating agencies and unnecessary delays in
responding to requests for records, establishment of such a database should be
accompanied by detailed rules identifying who may enter information and who is
responsible for responding to requests for particular records.

ii. Special custodial and disclosure rules govern public records requests for certain shared
law enforcement records. See Section 1V.D.4., above.

Government data collected and processed by independent contractors. A government entity
may not avoid its responsibilities under the public records law by contracting with an
independent contractor for the collection and maintenance of government records and then
simply directing requesters to the independent contractor for handling of public records
requests. The government entity remains the “authority” responsible for complying with the
law and is liable for a contractor’s failure to comply. WIREdata Il, 2008 WI 69, 11 82-89,
310 Wis. 2d 397, 11 82-89, 751 N.W.2d 736, 11 82-89.
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D. Retention and storage.

1. The general statutory requirements for record retention by state agencies, Wis. Stat. § 16.61, and

local units of government, Wis. Stat. § 19.21, apply equally to electronic records. Although the
public records law addresses the duty to disclose records, it is not a means of enforcing the duty
to retain records, except for the period after a request for particular records is made.
See Gehl, 2007 WI App 238, 1 15 n.4, 306 Wis. 2d 247, 1 15 n.4, 742 N.W.2d 530, { 15 n.4
(citing Wis. Stat. § 19.35(5)).

Issues related to record retention that are exclusive to electronic records often derive from their
relative fragility, susceptibility to damage or loss, and difficulties in insuring their authenticity
and accessibility.

a. The Wisconsin Department of Administration (“DOA”) has statutory rule-making authority
to prescribe standards for storage of optical disks and electronic records. Wis. Stat.
8816.611 and 16.612. DOA has promulgated Wis. Admin. Code ch. Adm 12 which
governs the management of records stored exclusively in electronic format by state and local
agencies, but does not require an agency to maintain records in electronic format. Wisconsin
Admin. Code ch. Adm 12 defines terms of art relating to electronic records, establishes
requirements for accessibility of electronic records from creation through use, management,
preservation, and disposition, and requires that state and local agencies must also comply
with the statutes and rules relating to retention of non-electronic records. Wisconsin Admin.
Code ch. Adm 12 can be found at http://www.legis.state.wi.us/rsb/code/adm/adm012.pdf.
Aprimer on Wis. Admin. Code ch. Adm 12 <can be found at
http://publicrecordsboard.wi.gov/docs_all.asp?locid=165, under Reference Materials.

b. Beyond Wis. Admin. Code ch. Adm 12, the Wisconsin Public Records Board has published
Guidelines for the Management and Retention of Public Record E-Mail, located at
http://publicrecordsboard.wi.gov/docs_all.asp?locid=165, under Reference Materials.

c. Documents posted online. In recent years, agencies have frequently taken advantage of the
ease of posting public records on government websites. State agencies are required by law,
Wis. Stat. § 35.81, etseq., to provide copies of agency publications to the Wisconsin
Reference and Loan Library for distribution to public libraries through the Wisconsin
Document Depository Program. The Wisconsin Digital Archives has been established to
preserve state agency web content for access and use in the future, and to provide a way for
state agencies to fulfill their statutory obligation to participate in the Document Depository
Program with materials in electronic formats. For more information about this program,
see http://dpi.wi.gov/rll/pdf/state_agency digital _archives guidelines.pdf.

XI. Inspection, Copies, and Fees.

A. Inspection.

1.

2.

A requester generally may choose to inspect a record and/or to obtain a copy of the record.
“Except as otherwise provided by law, any requester has a right to inspect a record and to make
or receive a copy of a record which appears in written form.” Wis. Stat. § 19.35(1)(b).

A requester must be provided facilities for inspection and copying of requested records
comparable to those used by the authority’s employees. Wis. Stat. § 19.35(2).
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3. A records custodian may impose reasonable restrictions on the manner of access to an original
record if the record is irreplaceable or easily damaged. Wis. Stat. § 19.35(1)(k).

4. For unique issues concerning inspection and copying of electronic records, see Section X.C.2.-3.,
above.
B. Copies.

1. A requester is entitled to a copy of a record, including copies of audiotapes and videotapes.
Wis. Stat. § 19.35(1). The records custodian must provide a copy if requested. State ex rel.
Borzych v. Paluszcyk, 201 Wis. 2d 523, 525-27, 549 N.W.2d 253, 254-55 (Ct. App. 1996).

a.

If requested by the requester, the authority may provide a transcript of an audiotape
recording instead of a copy of the audiotape. Wis. Stat. § 19.35(1)(c).

If an authority receives a request to inspect or copy a handwritten record or a voice recording
that the authority is required to protect because the handwriting or recorded voice would
identify an informant, the authority must provide—upon request by the requester—a
transcript of the record or the information contained in the record if the record or information
is otherwise subject to copying or inspection under the public records law. Wis. Stat.
§19.35(1)(em).

Except as otherwise provided by law, a requester has a right to inspect records, the form of
which does not permit copying (other than written record, audio tapes, video tapes, and
records not in readily comprehensible form). Wis. Stat. 8§ 19.35(1)(f).

i.  The authority may permit the requester to photograph the record.

ii. The authority must provide a good quality photograph of a record, the form of which
does not permit copying, if the requester asks that a photograph be provided.

2. The requester has a right to a copy of the original record, i.e., “source” material.

a.

b.

C.

A request for a copy of a 911 call in its original digital form was not met by providing
ananalog copy. Jones, 2000 WI App 146, 1110-19, 237 Wis. 2d 840, 11 10-19,
615 N.W.2d 190, 19 10-19. See Section X.C.3.

A request for an “electronic/digital” copy was satisfied by provision of a PDF document
containing the requested information, even though the PDF did not have all of the
characteristics the requester might have wished. WIREdata 1I, 2008 WI 69, T 96,
310 Wis. 2d 397, 96, 751 N.W.2d 736, 1 96.

A requester requesting a copy of a record containing land information from an office or
officer of a political subdivision has a right to receive a copy of the record in the same
format in which the record is maintained by the custodian, unless the requester requests that
a copy be provided in a different format that is authorized by law. Wis. Stat. § 66.1102(4).
See Section X.C.3.h., above.

3. The requester does not have a right to make requested copies. If the requester appears in person
to request a copy of a record that permits photocopying, the records custodian may decide
whether to make copies for the requester or let the requester make them, and how the records
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will be copied. Wis. Stat. § 19.35(1)(b); Grebner v. Schiebel, 2001 WI App 17, 11 1, 9, 12-13,
240 Wis. 2d 551, 11,9, 12-13, 624 N.W.2d 892, 11 1, 9, 12-13 (2000) (requester was not
entitled to make copies on requester’s own portable copying machine).

C. Fees.

1. An authority may charge a requester only for the specific tasks identified by the Legislature
in the fee provisions of Wis. Stat. § 19.35(3), unless otherwise provided by law. Milwaukee
Journal Sentinel, 2012 WI 65, 1 50, 341 Wis. 2d 607, 1 50, 815 N.w.2d 367, § 50
(Abrahamson, C.J., lead opinion); Id., § 76 (Roggensack, J., concurring).
See Sections X1.C.2.-5., below.

2. Copy and transcription fees may be charged.

a. Copy fees are limited to the “actual, necessary and direct cost” of reproduction unless a fee
is otherwise specifically established or authorized to be established by law. Wis. Stat.
§19.35(3)(a).

b. “Reproduction” means the act, condition, or process of producing a counterpart, image, or
copy. Reproduction is a rote, ministerial task that does not alter a record or change the
content of the record. It instead involves only copying the record—for example, by printing
out a record that is stored electronically or making a photocopy of a paper record.
Milwaukee Journal Sentinel, 2012 WI 65, 1 31, 341 Wis. 2d 607, § 31, 815 N.W.2d 367,
{1 31 (Abrahamson, C.J., lead opinion).

c. DOJ’s policy is that photocopy fees should be around $.15 cents per page, and that anything
in excess of $.25 cents may be suspect.

d. Costs of a computer run may be imposed on a requester as a copying fee. Wis. Stat.
§19.35(1)(e) and (3)(a); 72 Op. Att’y Gen. 68, 70 (1983). An authority may charge a
requester for any computer programming expenses required to respond to a request.
WIREdata Il, 2008 W1 69, 1 107, 310 Wis. 2d 397, 1 107, 751 N.W.2d 736, { 107.

e. Transcription fees maybe charged, but are limited to the “actual, necessary and direct cost”
of transcription, unless a fee is otherwise specifically established or authorized to be
established by law. Wis. Stat. § 19.35(3)(a).

3. Photography and photographic reproduction fees may be charged if the authority provides a
photograph of a record, the form of which does not permit copying, but are limited to the
“actual, necessary and direct” costs. Wis. Stat. § 19.35(3)(b).

4. Location costs. Costs associated with locating records may be charged if they total $50.00 or
more. “Locating” a record means to find it by searching, examining, or experimenting.
Subsequent review and redaction of the record are separate processes, notincluded in
location of the record, for which a requester may not be charged. Milwaukee Journal
Sentinel, 2012 WI 65, 1 29, 341 Wis. 2d 607, 29, 815 N.W.2d 367, { 29 (Abrahamson, C.J.,
lead opinion). Only actual, necessary, and direct location costs are permitted. Wis. Stat.
8 19.35(3)(c).

5. Mailing and shipping fees may be charged, but are limited to the “actual, necessary and direct
cost” of mailing or shipping. Wis. Stat. § 19.35(3)(d).
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XII.

A

6.

10.

11.

12.

An authority may not charge a requester for the costs of deleting, or “redacting,”
nondisclosable information included in responsive records. Milwaukee Journal Sentinel,
2012 WI 65, 11 1 & n.4, 6, 58, 341 Wis. 2d 607, 11 1 & n.4, 6, 58, 815 N.W.2d 367,
111 &n.4, 6,58 (Abrahamson, C.J., lead opinion); Id., § 76 (Roggensack, J., concurring).

If a record is produced or collected by a person who is not an authority pursuant to a contract
with the authority, i.e., a contractor, the fees for obtaining a copy of the record may not exceed
the actual, necessary, and direct cost of reproduction or transcription of the record by the person
who makes the reproduction or transcription, unless another fee is established or authorized by
law. Wis. Stat. § 19.35(3)(0).

An authority may require prepayment of any fees if the total amount exceeds $5.00. Wis. Stat.
§19.35(3)(f). The authority may refuse to make copies until payment is received.
Hill, 196 Wis. 2d at 429-30, 538 N.W.2d at 613. Except for prisoners, the statute does not

authorize a requirement for prepayment based on the requester’s failure to pay fees for a prior
request.

An authority has discretion to provide requested records for free or at a reduced charge.
Wis. Stat. § 19.35(3)(e).

An authority may not make a profit on its response to a public records request. WIREdata Il
2008 WI 69, 11 103, 107, 310 Wis. 2d 397, 11 103, 107, 751 N.W.2d 736, 11 103, 107.

Generally, the rate for an actual, necessary, and direct charge for staff time should be based on
the pay rate of the lowest paid employee capable of performing the task.

Specific statutes may establish express exceptions to the general fee provisions of Wis. Stat.
§ 19.35(3). Examples include Wis. Stat. § 814.61(10)(a) (court records), Wis. Stat. § 59.43(2)(b)
(land records recorded by registers of deeds), and Wis. Stat. § 6.36(6) (authorizing fees for
copies of the official statewide voter registration list).

Right to Challenge Accuracy of a Record.

An individual authorized to inspect a record under Wis. Stat. § 19.35(1)(a) or (am), or a person

authorized by that individual, may challenge the accuracy of a record containing personally
identifiable information pertaining to that individual. Wis. Stat. § 19.365(1).

Exceptions. This right does not apply if the record has been transferred to an archival repository, or
if the record pertains to an individual and a specific state statute or federal law governs challenges to

1.

the accuracy of that record. Wis. Stat. § 19.365(2).
The challenger must notify the authority, in writing, of the challenge. Wis. Stat. § 19.365(1).

The authority then may:

Concur and correct the information; or

2. Deny the challenge, notify the challenger of the denial, and allow the challenger to file a concise

statement of reasons for the individual’s disagreement with the disputed portions of the record.
A state authority must also notify the challenger of the reasons for the denial. See Wis. Stat.
8§ 19.365(1)(a) and (b).
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XIIl. Enforcement and Penalties.

A. Mandamus. The public records law encourages assertion of the right to access.

1.

If an authority withholds a record or part of a record, or delays granting access to a record or part
of a record after a written request for disclosure is made, the requester may:

a. Bring an action for mandamus asking a court to order release of the record; or

b. Submit a written request to the district attorney of the county where the record is located or
to the Attorney General requesting that an action for mandamus be brought asking the court
to order release of the record to the requester.

Wis. Stat. § 19.37(1).
Mandamus procedures are set forth in Chapters 781 and 783 of the Wisconsin Statutes.

Mandamus is the exclusive remedy provided by the Legislature to enforce the public records law
and obtain the remedies specified in Wis. Stat. § 19.37. Stanley, 2012 WI App 42, |1 60-64,
340 Wis. 2d 663, 11 60-64, 814 N.W.2d 867, 11 60-64 (cannot be enforced by supervisory
writ) (petition for review filed April 14, 2012); Capital Times Co. v. Doyle, 2011 WI App 137,
11 4-6, 337 Wis. 2d 544, 11 4-6, 807 N.W.2d 666, 1 4-6; State v. Zien, 2008 WI App 153,
111 34-35, 314 Wis. 2d 340, 11 34-35, 761 N.W.2d 15, {1 34-35.

A request must be made in writing before a mandamus action to enforce the request is
commenced. Wis. Stat. § 19.35(1)(h).

In a mandamus action, the court must decide whether the records custodian gave sufficiently
specific reasons for denying an otherwise proper public records request. If the records
custodian’s reasons for denying the request were sufficiently specific, the court must decide
whether the records custodian’s reasons are based on a statutory or judicial exception or are
sufficient to outweigh the strong public policy favoring disclosure. Ordinarily the court
examines the record to which access is requested in camera. Youmans, 28 Wis. 2d at 682-83,
137 N.W.2d at 475; George, 169 Wis. 2d at 578, 582-83, 485 N.W.2d at 462, 464.

a. To obtain a writ of mandamus, the requester must establish four things. Watton,
2008 WI 74, 1 8, 311 Wis. 2d 52, 1 8, 751 N.W.2d 369, 1 8.

i.  The requester has a clear right to the records sought.
ii.  The authority has a plain legal duty to disclose the records.
iii. Substantial damage would result if the petition for mandamus was denied.
iv. The requester has no other adequate remedy at law.
b. A records custodian who has denied access to requested records defeats the issuance of a
writ of mandamus compelling their production by establishing, for example, that the

requester does not have a clear right to the records. Watton, 2008 WI 74, 18n.9,
311 Wis. 2d 52, 18 n.9, 751 N.W.2d 369, 1 8, n.9.
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6. The court may allow the parties or their attorneys limited access to the requested record for the
purpose of presenting their mandamus cases, under such protective orders or other restrictions as
the court deems appropriate. Wis. Stat. § 19.37(1)(a); Appleton Post-Crescent v. Janssen,
149 Wis. 2d 294, 298-305, 441 N.W.2d 255, 256-59 (Ct. App. 1989) (allowing limited attorney

access only for purposes of case preparation).

7. Statutes of limitation.

a.

Except for committed and incarcerated persons, an action for mandamus arising under the
public records law must be commenced with three years after the cause of action accrues.
Wis. Stat. § 893.90(2).

A committed or incarcerated person must bring an action for mandamus challenging denial
of a request for access to a record within ninety days after the request is denied by the
authority. Wis. Stat. 8 19.37(1m). The ninety-day time period excludes Saturdays, Sundays,
and legal holidays. See Wis. Stat. § 19.345.

B. Penalties available on mandamus.

1. Attorneys’ fees, damages of not less than $100.00, and other actual costs shall be awarded to a
requester who prevails in whole or in substantial part in a mandamus action concerning access to
a record under Wis. Stat. § 19.35(1)(a). Wis. Stat. § 19.37(2)(a).

a.

The purpose of Wis. Stat. § 19.37(2) is to encourage voluntary compliance, so a judgment or
order favorable in whole or in part in a mandamus action is not a necessary condition
precedent to finding that a party prevailed against an authority under Wis. Stat. § 19.37(2).
Eau Claire Press Co., 176 Wis. 2d at 159-60, 499 N.W.2d at 920.

Caution: Damages may be awarded if the prevailing requester is a committed or
incarcerated person, but that requester is not entitled to any minimum amount of damages.
Wis. Stat. § 19.37(2)(a).

Caution: For an attorney fee award to be made, there must be an attorney-client
relationship. Young, 165 Wis. 2d at 294-97, 477 N.W. 2d at 347-48 (no attorney fees for
pro se litigant).

Caution: Costs and fees are only available to a party that has filed, or has requested a
district attorney or DOJ to file, an original mandamus action. Stanley, 2012 WI App 42,
19 60-64, 340 Wis. 2d 663, 1 60-64, 814 N.W.2d 867, 11 60-64 (petition for review filed
April 14, 2012).

To establish that he or she has “prevailed,” the requester must show that the prosecution of
the mandamus action could “reasonably be regarded as necessary to obtain the information”
and that a “causal nexus” exists between the legal action and the records custodian’s
disclosure of the requested information. Eau Claire Press Co., 176 Wis. 2d at 160,
499 N.W.2d at 920.

Cases discussing recovery of attorney fees where plaintiff “substantially prevails” and
recovering fees and costs after the case is dismissed for being moot: Racine Educ. Ass’n

v. Bd. of Educ. for Racine Unified Sch. Dist., 129 Wis. 2d 319, 326-30, 385 N.W.2d 510,
512-14 (Ct. App. 1986); Racine Educ. Ass’n v. Bd. of Educ. for Racine Unified Sch. Dist.,
145 Wis. 2d 518, 522-25, 427 N.W.2d 414, 416-17 (Ct. App. 1988); Eau Claire Press
Co., 176 Wis. 2d at 159-60, 499 N.W.2d at 920.
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g. Actual damages shall be awarded to a requester who files a mandamus action under
Wis. Stat. § 19.35(1)(am), relating to access to a record containing personally identifiable
information, if the court finds that the authority acted in a willful or intentional manner.
Wis. Stat. § 19.37(2)(b). There are no automatic damages in this type of mandamus case
nor is there statutory authority for the court to award attorney fees and costs.

2. Punitive damages may be awarded to a requester if the court finds that an authority or legal
custodian arbitrarily or capriciously denied or delayed response to a request or charged excess
fees. Wis. Stat. § 19.37(3). However, a requester cannot obtain punitive damages unless it
timely files a mandamus action and actual damages are ordered. Capital Times Co.,
2011 WI App 137, 11 6, 11, 337 Wis. 2d 544, 11 6, 11, 807 N.W.2d 666, 11 6, 11.

3. A civil forfeiture of not more than $1,000.00 may be imposed against an authority or legal
custodian who arbitrarily or capriciously denies or delays response to a request or charges
excessive fees. Wis. Stat. § 19.37(4).

C. Related criminal offenses. In addition to the mandamus relief provided by the public records law,
criminal penalties are available for:

1. Destruction, damage, removal, or concealment of public records with intent to injure or defraud.
Wis. Stat. § 946.72.

2. Alteration or falsification of public records. Wis. Stat. § 943.38.
D. Miiscellaneous enforcement issues.
1. A requester cannot seek relief under the public records law for alleged violations of record
retention statutes when the non-retention or destruction predates submission of the

public records request. Cf. Wis. Stat. § 19.35(5). Gehl, 2007 WI App 238, 11 13-15,
306 Wis. 2d 247, 11 13-15, 742 N.W.2d 530, 1 13-15.

2. An authority may not avoid liability under the public records law by contracting with an
independent contractor for the collection, maintenance, and custody of its records, and by
then directing any requester of those records to the independent contractor. WIREdata I,
2008 WI 69, 1 89, 310 Wis. 2d 397, 189, 751 N.W.2d 736, 1 89.

3. If requested records are released before a mandamus action is filed, the plaintiff has no viable
claim for mandamus and therefore no right to seek the other remedies provided in Wis. Stat.
§19.37. Capital Times Co., 2011 WI App 137, 1 12-15, 337 Wis. 2d 544, {7 12-15,
807 N.W.2d 666, 11 12-15.

4. A small claims action is not the proper way to secure production of public records, and one
attempt to do so was found to be frivolous. Knuth v. Town of Cedarburg, 2010 WI App 33,
323 Wis. 2d 824, 781 N.W.2d 551, 2010 WL 174141 (January 20, 2010) (unpublished). -

'Unpublished opinions issued on or after July 1, 2009, by the Wisconsin Court of Appeals may be cited for
their persuasive value. See Wis. Stat. § 809.23(3).
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WISCONSIN DEPARTMENT OF JUSTICE
PUBLIC RECORDS NOTICE

The Wisconsin Department of Justice provides legal services, criminal investigative assistance, crime victim services,
and other law enforcement services to state and local government, and in certain matters, directly to state citizens.
Within the Department, the Office of Crime Victim Services and the Divisions of Legal Services, Law Enforcement
Services, Criminal Investigation, and Management Services are responsible for administering agency programs and
services. Several positions within the Department constitute state public offices for purposes of the Wisconsin public
records laws, including the positions of Attorney General, Deputy Attorney General, the Division Administrators, and
the Director of the Office of Crime Victim Services.

The Department has designated a Custodian of Public Records for the Department and Deputy Custodians for each
Division in order to meet its obligations under State public records laws. Members of the public may obtain access to
the Department’s public records, or obtain copies of these records, by making a request to the Department’s
Custodian of Public Records during the Department’s office hours of Monday through Friday, 8:00 a.m. to 4:30 p.m.
Such requests should be made to:

Mr. Kevin C. Potter
Office of the Attorney General
Wisconsin Department of Justice
17 West Main Street
P.O. Box 7857
Madison, W1 53707-7857

The Department may bill requestors $0.15 per photocopied page provided. The Department may bill $0.14 per page
for content scanned and provided on a CD or DVD. If pre-existing files need only be copied onto CDs or DVDs,
$1.00 per CD or DVD may be charged. If content must be converted from one electronic format to another, $1.00 per
CD or DVD may be charged plus staff time and other actual costs to the Department. The actual cost of postage,
courier, or delivery services may be charged. There will be an additional charge for criminal history searches, and for
specialized documents and photographs. The cost of locating responsive records may be charged if it exceeds $50.00
and will be calculated as hourly pay rate (including fringe benefits) of person locating records multiplied by actual
time expended to locate records, plus other actual costs. Requests which exceed a total cost of $5.00 may require
prepayment. Requesters appearing in person may be asked to make their own copies, or the Department may make
copies for requesters at its discretion. All requests will be processed as soon as practicable and without delay.

Below you will find a brief description of the services provided by each Division of the Department.

Division of Legal Services

This Division is responsible for providing legal advice and counsel to state and local agencies as well as to citizens in
certain matters. The Division is comprised of seven units specializing in different practice areas including Criminal
Appeals; Civil Litigation; State Programs, Administration, and Revenue (SPAR); Environmental Protection;
Medicaid Fraud Control; Criminal Litigation and Public Integrity; and Consumer Protection and Antitrust.

Division of Criminal Investigation

This Division is responsible for investigating, either independently or in conjunction with local law enforcement
agencies, certain criminal cases which are of statewide influence and importance. The Division is organized into the
Field Operations Bureau, Eastern Region; Field Operations Bureau, Western Region; Special Operations Bureau; and
Support Services.

Division of Law Enforcement Services

This Division provides technical and scientific assistance to local law enforcement agencies and establishes training
standards for law enforcement officers. The Division is comprised of the Crime Information Bureau, the Training and
Standards Bureau, and the State Crime Laboratories.

Division of Management Services
This Division provides basic staff support services to the other Divisions within the Department in the areas of budget
preparation, fiscal control, personnel management, payroll, training, facilities, and information technology.

Office of Crime Victims Services

The Office of Crime Victims Services provides assistance to crime victims and witnesses. It operates the crime victim
compensation program, provides funding to counties for services to victims and witnesses, and administers federal
funding for local victim service providers.

J.B. Van Hollen, Attorney General (Revised July 2012)
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Electronicreproduction of 2009-10 M/ Stats. database, current through1204s. Act 286.

5 Updated 09-10Wis. Stats. Database GENERAL DUTIES OF PUBLIC OFFICIALS 19.31

(3) (e) and except as provided under s{it). This section does (b) If required by the complainant the judge sladdb issue a
not apply to pupil records underk18.125 warrant, directed to thesherif or any constable of the county

(7) Notwithstandingany minimum period of time for reten commandinghe sherifor constable in the daytime to search such
tion setunder s16.61 (3) (e)any taped recording of a meetingpPlacesas shall be designated in such warrant for sutibiaif
asdefined in $19.82 (2) by any governmental bodgs defined Propertyand things as were in the custody of thiicef whose
unders. 19.82 (1) of a city village, town orschool district may termof office expired owhose diice became vacant, or of which
be destroyed no sooner than 90 days after the minutesoeave the officer was the legal custodian, and seize and bring them
approvedand published if the purpose of the recording was kgforethe judge issuing such warrant.
makeminutes of the meeting. _ (c) Wh_en any such property or things are brpught before the

(8) Any metropolitan sewerage commissimeated under ss. judgeby virtue of such warrant, the judge shall inquire whether
200.21t0200.65may provide for the destruction of obsoleten ~ thesamepertain to such &te, and if it thereupon appears that the
missionrecords.No record of the metropolitan sewerage distrifOPertyor things pertain thereto the judge shall order the delivery
may be destroyed except by action of the commissjmercifically O the property or things to the complainant.
authorizing the destruction dat record. Prior to any destruction History: 1977 ¢. 4491991 a. 3161993 a. 213
of records under this subsection, the commission shall gieesit 19 >3 Transfer of records or materials to historical

60 days’ prior notice of the proposed destruction to the state Ngciety, (1) Any public records, in any statefiog, that are not
torical society which may preserve records it determit®be of  oqyiredfor current use majn the discretion of the public records
historicalinterest. Upon the application of the commissibe, poard be transferred into the custodfthe historical societyas
statehistorical society may waive this notice. Except as provideglyvidedin s.16.61

undersub.(7), the commission may only destroy a recondler

this subsection after 7 years elapse from the date of the recorsq:’

creation,unless a shortegperiod is fixed by the public records - R .
boardunder $16.61 (3) (e) 44.09(1) offer title and transfer custody to the historical society

i of any records deemed by the society to be of permanent historical
History: 1971 c. 2151975 c. 41s.52, 1977c. 202 1979 c. 35221; 1981 c. 191

282,335 1981 ¢. 35(.13 1981 c. 3011083 a, 5321985 a. 186s.22, 30m 1085 Importance. )
a.225 1985 a. 333.251 (1) Sup. Ct. Orderl36 Ws. 2d xi (1987)1987 a. 148s. (3) Theproper dficer of anycourt mayon order of the judge

zo,l%g; 123923- 2481991 a. 39185 316, 1993 a. 2760,172.1995 a. 272011999 of that court, transfer to the historical society title to sttt
a. S. ’

Sub. (1) provides that a police chief, as afioefr of a municipalityis the legal cus  ecordsas have been photographed or microphotogramed
todianof all records of that éiter's department. dwn of LaGrange vAuchinleck, which have been offile for at least 75 years, and which are

216Wis. 2d 84573 N.W2d 232(Ct. App. 1997)96-3313 i i i
This section relates to records retention and is not a part of the public recards gﬁememy the society to be of permanent historical value.

An agencys alleged failure to keep sought-after records may not be attacked under(4) Any other articles or materiavghich are of historic value
the public records law Gehl v Connors, 2007 WI App 23806 Ws. 2d 247742 andare not requ”'ed for current use mﬂythe discretion of the

N.W.2d 530 06-2455 X I
Undersub. (1), district attorneys must indefinitely preserve papers of a docum partmenbor a.genCthere such a”'c"?s OT mate”‘?'s are located,
tary nature evidencing activities of prosecusoofice. 68 Atty Gen. 17. etransferred into theustody of the historical society as trustee
A countywith a population under 500,000 may by ordinance under s. 19.21 (§pr the state, and shall thereupon become gfattie permanent
[EOW s.19.21 (_5)|] provide for the dest(rjuction gf ogb?o;eteé:gse recs%ds maintaine¢y|ectionsof said society
the county social services agency under s. 48.59 (1). 70@éy. 196. ) ) ; )
A VTAE (technical college) district is a “school district” under s. 19.21 (7) [nov&s,l_{l'sgtgiyé %%?96954{:3; 1981 c. 35(.13 1985 a. 18(.30m 1987 a. 14%.
s. 19.21 (6)].71 Atty. Gen. 9 h . .

(2) The proper oficer of any county city, village, town,
hool district or other local governmental unit, may under s.

19.22 Proceedings to compel the delivery of official 19'2-4 Refusal o deliyer money , etc., to successor . A.ny.
prdperty. (1) If ar?y oublic ofiger refuses or nyeglects o deliveerb“C officer whateverin this state, who shall, at the expiration

- - - .~ 'of the oficer’s term of ofice, refuse or willfully neglect to deliver
to his or her successor anyfiolal property or things as required ,, jemand, to the titer’s successor in fite, after such succes
in s.19.21, orif the property or things shall come to the hands gfg . y

any other person who refuses or neglectsdemand, to deliver rshall have been duly qualified and be entitled to edfide
. - y rdingto | I mon recor k rs or other-pr
themto the successor in thefiog, the successor may make eomacc0 dingto law all moneys, records, books, papers or other-prop

-erty belonging to the dite and in the dicer’s hands or under the

plaintto any circuit judge for the county where the person refusiiigcer's control by virtue thereof, shall be imprisoned not more
or neglecting resides. the judge is satisfied by the oath of th‘?han6 months or fined not more than $100.

complainantandother testimony as may befered that the prop .. 1901 2 315
. . 4 . . y: a.
erty or things are withheld, the judge shall grant an order directing
the person so refusing to show causéhin some short and rea 19.25 State officers may require searches, etc., with -
sonable time, why the person should not be compelled to delioett fees. The secretary dftate, treasurer and attorney general,
the property or things. respectivelyare authorized to require searches in the respective
(2) At the time appointed, or at any other time to which tHeffices of each other and in thefioks of the clerk of the supreme
mattermay be adjourned, upon due proof of service of the ordegurt, of the court of appeals, of the circuit courts, of the registers
issuedunder sub(1), if the person complained against makéis af of deeds for any papers, records or documents necessary te the dis
davit before the judge théte person has delivered to the personchargeof the duties of their respectivefiobs, and to require cep
successoall of the oficial property and things in the perssicus ~ iesthereof and extracts therefrom without the payment of any fee
tody or possession pertaining to thdic#, within the persos’ Or chage whatever
knowledge,the person complained against shall be diggtar  History: 1977 c. 187449
andall further proceedings in the matter befthe judge shall 19.31 Declaration of policy . Inrecognition of the fact that

cease. ) . _arepresentative government is dependent upon an informed elec
(3) If the person complained agaidstes not make suchfiaf torate it is declared to be the public policy of this state that ail per

davitthe matter shall proceed as follows: sons are entitled to the greatest possible information regarding the
(a) The judge shall inquire further into the mattsesforth in  affairs of government and the fafial acts of those diters and

the complaint, and if it appears that any such property or things araployeesvho represent them. Furtheroviding persons with

withheld by the person complained against the judge shall by wsachinformation isdeclared to be an essential function of a repre

rantcommit the person complained against to the county jail, thesntativegovernment and an integral part of tbeatine duties of

to remain until the delivery of such property and things to the cowfficers and employees whose responsibilitg o provide such

plainantor until the person complained against be otherdise information. To that end, s4.9.32t0 19.37shall be construed in

chargedaccording to law everyinstance with a presumption of complete public access, con
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sistentwith the conduct of governmental business. The denial of (1e) “Penal facility” means a state prison under3§2.01,
public access generally is contrary to the puliterest, and only countyjail, county house of correction or other state, county or
in an exceptional case may access be denied. municipal correctional or detention facility

History: 1981 c. 335391 (1m) “Personauthorized by the individual” means the parent,

An agency cannot promulgate an administrative rule that creates an excepti i i i i
the open records lawChavala vBubolz,204 Ws. 2d 82552 N.W2d 892(Ct. App. og%tféagéasfeﬁ?ednhﬁfg'oz ($) Ol;j|egg.:30612$t02dlgln, as dzf.med
1996),95-3120 in s.48.02 (1), of a child, as defined in 48.02 (2) the guardian

Althoughthe requester referred to the federal freeddormation act, a letter that Of an individualadjudicated incompetent in this state, the personal

clearlydescribed open records and had all the earmarkings of an openreqo®  representativer spouse of an individual who is deceased, or any
wasin fact an open records request and triggered, at minimum, a duty to respon !

ECO.Inc. v City of Elkhorn, 2002 WI App 30259 Wis. 2d 276655 N.w2d 510 Personauthorized, inwriting, by the individual to exercise the
02-0216 rights granted under this section.

The public records law addressi duty to disclose records; it does not address « ; o : FR ;
the duty to retain record#An agencys alleged failure to keep sought-after records (lr) E’ersonallyldentlflable information” has the meaning
may not be attacked under the public records I8ection 19.21 relates tecords ~ specifiedin s.19.62 (5)
retentionand is not a part of the public records.la@ehlv. Connors, 2007 WI App

238,306 Ws. 2d 247742 N.W2d 530 062455 (2) “Record” means any material amhich written, drawn,
The Wisconsin public records law67 MLR 65 (1983). printed,spoken, visual or electromagnetic information is recorded
Municipal responsibility under the 1&tonsin revised public recorésn. Ma  OF preserved, regardless of physical form or characteristics, which
oney. WBB Jan. 1983. has been created or is being kepy an authority “Record”

o Thiggglic records law and thei¥¢onsin department of revenuBoykoff. WBB includes,but is not limited to, handwritten, typed or printed pages,

ec. . . . . -

The Wis. open records act: an updateissues. flibek and Foley WBB Aug. maps, charts, photographs, f"m$e°°rd'“95’ ta}pes (‘!nCIUdmg

1986. computertapes), computer printougsd optical disks. “Record
Towarda More Open and Accountable Government: A Call For Optimal Disclgloesnot include drafts, notes, preliminasgmputations and like

Su\r/\‘j,under,”]ep"‘f)?"”;'“ OZE”LReC‘;rdS La‘{RO‘E‘;‘gb 1994 ‘s";g 719|- « pupjc Materialsprepared for the originatarpersonal use or prepared by

isconsin’sPublic-Records Law: Preserving the PresumptfdBomplete Public i ; o :

Accessin the Age of Electronic Records. Holcomb & Isaac. 2008 WLR 515. the orlglnator 'n, the na,me of a persﬁm whom the originator Is

Gettingthe Best of Both \&flds: Open Government and Economic DevelopmeniVOrking; materials which are purely the personal properthef

Westerberg.Wis. Law Feb. 2009. custodianand have no relation to his or hefiecd; materials to
o ) which access is limited by copyright, patent or bequest; and pub
19.32  Definitions. As used in ss19.33t019.39 lishedmaterials in the possession ofarthority other than a pub

(1) “Authority” meansany of the following having custody of lic library which are available for sale, or which are available for
arecord:a state or local fite, elected dicial, agency board, inspectionat a public library

commissioncommittee, council, department or public body-cor 24y “Recordsubject” means an individual about wheper
porateand politic created by constitution, lagrdinance, rule or sonallyidentifiable information is contained in a record.
order;a governmental or quasi-governmental corporation except(s) “Requestermeans any person who requests inspection

If(c))(r:atlh;Bcggiotlilgx gli?:li: SﬁggrsS?J%%heggeétha'grggegtlgr?rect)é?ﬁqonéc?piesof a record, except a committed or incarcerated person,
caredistF;ict under s46.2895 an couﬁ of IéW' the ass%mbl Orunlessthe person requests inspection or copiea ofcord that

fit core ; yh' h o h yo containsspecific references to that person or his or her minor chil
senatea nonprofit corporation which receives more than 50% drenfor whom he or she has not been denied physical placement
its funds from a county or a municipaligss defined in £9.001 e reh 767, and the record is otherwise accessible to the person
(3), and which provides services relatecbublic health or safety by law

h icipality; f II i it of
;ontygfci‘ﬁgr}tgrg;)lijr?;lpa fty; or & formally constituted subunit o (4) “State public ofice” has the meaning given in $9.42

(1b) “Committed person” means a person who is committéé%ngyt does nainclude a position identified in 80.923 (6) (f)

underch. 51, 971, 975 or 980 and who is pIaced In an inpatient History: 1981 c. 3351985 a. 2629, 332, 1987 a. 3051991 a. 391991 a. 269

treatmenffacility, during the period that thgersons placement in s 26pd 33t 1993 a. 215263 491; 1995 a. 1581997 a. 7994; 1999 a. 92001 a.
the inpatient treatment facility continues. 16; 2003 a. 472005 a. 3872007 a. 20

« ” PRI . NOTE: 2003 Wis. Act 47, which affects this section, contains extensive
(1bg) “Employee” means any individual whie employed by explanatory notes.

anauthority Other than amdi\.’idlfall holding |Qcal public dice A study commissioned by the corporation counsel and useafious ways was
or astate public dfce, or any individual who is employed by annota “draft’ under sub. (2), although it was not in fifam. A document prepared
i other than fotheoriginators personal use, although in preliminary form or marked
employ?rother than an aUth?my L. “draft,” is a record. Fox.\Bock,149 Wis. 2d 403438 N.W2d 589(1989).
(1c) “Incarceratedperson” means a person who is incarcer a settiement agreement containmgledge of confidentiality and kept in the pos
atedin a penal facility or who is placed on probation and givesessiorof a school districs attorney was a public record subject to public access.

confinementunder s973.09 (4)asa condition of placement dur Journal/SentineV. Shorewood School Bd.86 Wis. 2d 443521 N.W2d 165(Ct.

. . " . App. 1994).
ing the period of confinement for which the pergms been sen  “individualsconfined as sexually violent persons under ch. 980 are not “incarcer
tenced. ated”under sub. (1c). Klein.Wisconsin Resource Cent@18 Ws. 2d 487582

. . I N.W.2d 44 (Ct. App. 1998)97-0679
(1d) “Inpatient treatment facility” means any of the follew A nonprofit corporation that receives 50% of fitads from a municipality or

ing: countyis an authority under sub. (1) regardless ofthece from which the munici
. . . . ality or county obtained those funds. Caveymalrath,229 Ws. 2d 105598
(a) A mental health institute, as defined irb$.01 (12) Rj_W¥2d240(Ct)_/App. 1999)98-0072 e °

(C) A facility or unit for the institutional caref sexually Vie A person aggrieved by a request made under the open records law has standing to
raisea challenge that the requested materials are not records because they fall within

lent persons specified under380.065 the exception for copyrighted material under sub. (2). Under the facts of this case,

(d) The Milwaukee County mental health complex establishé!anguage of sub. (2), when viewed in light of thie use exception to copyright
infringementapplied so that the disputed materials were records within the statutory

unders.51.08 definition. Zellner v Cedarbuy SchoolDistrict, 2007 WI 53300 Ws. 2d 290731
(1de) “Local governmental unit” has the meaning givers.in N.W.2d24Q 06-1143 ) - . .
19.42(7u). Record"in sub. (2) and s. 19.35 (5) does not include identical copies of otherwise

available recordsA copy that is not diérent in some meaningful way from an origi
(1dm) “Local public ofice” has the meaning given in19.42 nal, regardless of the formof the original, is an identical copyf a copy difers in

: P . e somesignificant way for purposes of responding tcogen records request, then it
(7w), and alsancludes any appointive fife or position of a local is not truly an identical copyut instead a dirent record. Stone Board of Regents

governmentalnit in which an individual serves as the head of of the University of Visconsin, 200TV1 App 223,305 Ws. 2d 679741 N.W2d 774
departmentagency or division of the local governmentahit, 06-2537

; . i s P A municipality’s independent contractor assessor was not an authority under sub.
but does not include anyfme or position filled by a mun|C|paI (1) and was not a proper recipient of an open records reduetbiis case, only the

employeeas defined in s111.70 (1) (i) municipalitiesthemselves were tHauthorities” for purposes of the open records
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law. Accordingly only the municipalities were proper recipients of the relevpet  19.34 Procedural information. (1) Each authority shall

recordsrequests. WIREdata, Inc.Wllage of Sussex, 2008 WI 6910 Ws. 2d 397 : : B : :
751N.W.2d 736 05-1473 adopt,prominently display anthake available for inspection and

A corporation is quasi-governmental if, based on the totality of c_ir_cumsta'mce@opying atits offices, for the guidance of the public, a notice-con

Lesemblesi lgoveri_r'lmental Qorporation_i(? furs_ctiorfﬁeffhort?rt]aﬂésydfeqmr";g acase taininga description of its ganization and the established times
y-caseanalysis.Here, a primary consideration was that the body was funded exc : ;
sively by public tax dollars or interest thereon. Additionally ofice was located ‘lé{nd places at which, the legal custodian undet%33 from

in themunicipal building, it was listed on the cityesite, the city provided it with Whom, and the methods whereltie public may obtaimforma

clerical support and dite supplies, all its assets revert to the city deigises to exist, tion and access to records in its custodgike requests foecords
its books are open for city inspection, the mayor and another fitiabére directors, . . )
andit had no clients other than the citate vBeaver Dam Area Development €or or obtain copies of records, and the costs thereof. The notice shall

poration,2008 WI 90,312 Ws. 2d 84 752 N.W2d 295 06-0662 alsoseparately identify each position of the authority that consti

In determining whether a document is a record usdbr (2), the focus is on the i icB i i
contentof the document. d’be a record, the content of the document must havetmesa local public dice or a state public Bi€e. This subsection

connectiorto a government function. In this case, the contents of teachers’ persdfgﬁsnm apply to members of the legislature or to members of any
e-mailshad no connection to a government funcem therefore are not records local governmental body

undersub. (2). The contents of personal e-mails could, howbkgaecords under . . . . .
the public records law under certain circumstances. Schilisconsin Rapids (2) (a) Each authority which maintains regulaficg hours at

SchoolDistrict, 2010 WI 86327 Ws. 2d 572786 N.W2d 177 08-0967 thelocation where records in the custody of the authoritkepe
“Records”must have some relation to the functions of the ageTytty. Gen.  shall permit access to the records of the authority at all times dur

99. . . .pe .
ing th hours, unl therwi ificall thoriz
The treatment of drafts under the public records law is discuséeditty. Gen. Ia\?v ose dice hours, unless otherwispecifically authorized by
00. .
Applying Open Records Policy to i¢onsin District Attorneys: Can Cluing (b) Each authority which does not maintain reguldicef
GuidelinesPromote Public #areness? Mayerl996 WLR 295. hoursat the location where records in the custody ofittaority

19.33 Legal custodians. (1) An elected dicial is the legal arekept shall:

custodiarof his or her records and the recoodibis or her dce, 1. Permit acces® its records upon at least 48 hours’ written

butthe oficial may designate an employeghis or her stéto act or oral notlce_ of |nten§ to inspect or copy a rc_acord, or

asthe legal custodian. 2. Establish a period @ft least 2 consecutive hours per week
(2) Thechairperson of a committee of electetioils, or the duringwhich access to the records of the authority is permitted.

: ; . : n such case, the authority magquire 24 hours’ advance written
gfe?rl]%n:ﬂ;]t}ﬁecehalrpersons the legal custodian of the recordgor oral notice of intent to inspect or copy a record.

(3) The cochairpersons of a joint committee of electefi of (¢) An authority imposing a notice requirement under (ar

. ¢ h allinclude a statement of the requirement in its notice under sub.
cials, or the designee of the cochairpersons, are the legal cu% - P . .
diansof the records of the joint committee. EL , if the authority is required to adoaotice under that subsec

. I . tion.
(4) Everyauthority not specified in subid) to(3) shall desig (d) If arecord of an authority is occasionally taken to a location

natein writing one or more positions occupied by aficef or  yner'than the location where recordshefauthority are regularly
employeeof the authority or the unit of government of which it ige s anq the record may be inspected at the place at weliottls
apart as a legal custodigmfulfill its duties under this subchapter of th’e authority are regularly kept upon one business dmice

In the absence of a designation the autharityghest ranking o o\ thority or legal custodian of the record need not provide
officer and the chiehdministrative dfcer, if any, are the legal accesdo the record at the occasional location

custodiangor the authority The legal custodiashall be vested History: 1981 c. 3352003 a. 47

by the authoritywith full legal power to render decisions and carry NoTE: 2003 Wis. Act 47, which affects this section, contains extensive

outthe duties of the authority under this subchafechauthor  explanatory notes.

ity shall provide the name of the legal custodian agesaription ) .

of the nature of his or her duties under thigochapter to all 19.345 Time computation. In ss.19.33t0 19.39 when a

employeesf the authority entrusted with recorsisbject to the time period is providedor performing an act, whether the period

legal custodians supervision. is expressed in hours or days, the whole of Satu&laydayand
(5) Notwithstandingsub.(4), if an authority specified in sub. any legal holiday from midnight to midnightshall be excluded

(4) or the members of such an authority apgointed by another 'nHCiSQ:P”;'Or;g ;h;perlod.
a_uthorlty,the appointing author_lty may designatéegal custo . NOTE>:/ 2003 Ws. Act 47, which creates this section, contains extensive
dian for records of the authority or members of the authoritypianatory notes.
appointedby the appointing authorityexcept thatf such an
authority is attached for administrative purposes to anoth&B.35 Access to records; fees. (1) RIGHT TO INSPECTION.
authority, the authority performing administrative duties shalla) Except as otherwise provided by Jamy requester has a right
designatehe legal custodian for the authority for whom adminido inspect any record. Substantive common law principles
trative duties are performed. construingthe right to inspect, copgr receive copies of records
(6) The legal custodian of records maintained in a pUb"Clzha” remain in eflect. The exemptions to the requirement of a
ownedor leased building or the authority appointing the legal cugovernmentabody to meet in open session undet&85are
todianshall designate one or more deputies to act as legat cudigicativeof public policy but may be used as grounds for deny
dian of such records in his or habsence or as otherwise required'd Public access to a record only if the authority or legal custodian
to respond to requests as provided i0s35 (4) This subsection unders.19.33makes aspecific demonstration that there is a need
doesnot apply to members of the legislature or to members of estrict public access at the time that the request to inspect or

local governmental body copythe record is made.
(7) The designation of a legal custodian does négcifthe . (&m) In addition to any right under p&®), any requester who
powersand duties of an authority under this subchapter is an individual or person authorized by the individual, has a right

o inspect any record containing personally identifiable inferma
ion pertaining to the individual th#& maintained by an authority
andto makeor receive a copy of any such information. The right
to inspect or copy a record under this paragraph does not apply to
any of the following:

(8) No elected dicial of a legislative body has a duty to act:
asor designate a legal custodian under §dipfor the records of
any committee of the body unless théaidl is the highest rank
ing officer or chief administrative &i€er of the committee or is

g?g‘??;vtvedhe legal custodian of the committeescords byule 1. Any record containing personally identifiable information

) ) thatis collected or maintained in connection with a complaint,
History: 1981 c. 335 ; tigati ther ci : that lead t@afo
Theright to privacy laws. 895.50, [now s. 995.50] does ndeef the duties of a Inves Iga lonor o . gr C'rFums ances. a may e,a @ rce_
custodianof public records under s. 19.21, 1977 stats. 68 &@. 68. mentaction, administrative proceeding, arbitration proceeding or
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court proceeding, or any such record that is collected or-maimitation as tosubject matter or length of time represented by the
tainedin connection with such an action or proceeding. recorddoes not constitute a $iafent request. A request may be

2. Any record containing personally identifiable informationnadeorally, but a request must be in writing before an action to
that, if disclosed, would do any of the following: enforcethe request is commenced undet %37,

a. Endanger an individuallife or safety (i) Except as authorized under this paragraph, no request under

b. Identify a confidential informant. pars.(a) and(b) to (f) may be refused because the person making

. . . therequest is unwilling to be identified or to state the purpose of
__C. Endanger the securiiincluding the security of the popela the request. Except as authorized under this paragrapbgoest
tion or staf, of any state prison under3)2.0] jail, as defined in

. f f h i
s.165.85 (2) (bg)juvenile correctional facilityas defined in s. under pars. (a) to (f) may be refused because the request is

. A h receivedby mail,unless prepayment of a fee is required under sub.
938.02 (10p) secured residentialare center for children and(3) ®. A r¥equester maypbepre)(/quirmjshow acceptgble identifica
youth, as defined in s938.02 (15g) mental health institute, asjon whenever the requested record is kept at a private residence
definedin s.51.01 (12) center for the developmentally disabledg whenever security reasons or federal law or regulations so
asdefined in s51.01 (3) or facility, specified under £80.065 require.

for the institutional care of sexually violent persons. () Notwithstanding parga) to (f), a requester shall comply

d. Compromise the rehabilitation of a person in the custo@yin’any regulations or restrictions upon access to or use of infor
of the department of corrections or detained in a jail or facilityationwhich are specifically prescribed by law

identifiedin subd.2. c. , . (k) Notwithstanding parga), (am), (b) and(f), a legal custo

3. Any record that is part of a records series, as defined inygan may impose reasonable restrictions onrtteaner of access
19.62(7), that is not indexed, arranged or automated in a way thgian originalrecord if the record is irreplaceable or easily dam
the record can be retrieved by the authority maintaining thgyeq.
recordsseries by use of an individuslhame, address or other (L) Except as necessary to comply with pérsto (e) or s

identifier. . , 19.36(6), this subsection does not requireaarhority to create

~ (b) Except as otherwise provided by Jaamyrequester has a a new record by extracting information from existing recenod
right to inspect aecord and to make or receive a copy of a recorgompiling the information in a new format.

If arequester appears personally to request a copy of a record thaby pacy imies. The authority shall provide any person who is
permitsphotocopying, the authority having custody oftéeord g thorizedto inspect or copy a record under s@9.(a), (am), (b)
may; at its option, permit the requester to photodygyrecord or (1) ith facilities comparable to thossed by its employees to
providethe requester with a copy substantiallyeadable as the jhspect,copy and abstract the record during establishféide
original. _ _ hours. An authority is not required by this subsection to purchase
~ (c) Except as otherwisgrovided by lawany requester has aor lease photocopying, duplicating, photographic or otlogiip

right to receive from an authority having custody of a recorgientor to provide a separate room for the inspection, copying or
whichis in the form of a comprehensible audio tape recordinga@stractingof records.

copy of the tape recording substantially as audible asriiginal. (3) Fees. (@) An authority may impose a fee upon the
Theauthority may instead provide a transcript of the recording t@questenf a copy of a record which may not exceed the actual,
therequester if he or she requests. necessarynd direct cost of reproduction amenscription of the

(d) Except as otherwise provided by Jamyrequester has a record,unless dee is otherwise specifically established or autho
right to receive from an authority having custody of a recoitzedto be established by law

whichis in the form of a video tape recording a copy of the tape (h) Except as otherwise provided by law or as authorized to be
recording substantially as good as the original. prescribedby law an authority may impose a fee upon the
(e) Except as otherwise provided by |amy requester has arequesteof a copy of a record that does not exceed the actual, nec
right to receive from an authority having custody of a recombksaryanddirect cost of photographing and photographic pro
whichis not ina readily comprehensible form a copy of the inforcessingf the authority provides a photograph of a record, the form
mationcontained in the record assembled eentliced to written of which does not permit copying.
form on paper (c) Except as otherwise provided by law or as authorized to be
(em) If an authority receives a request to inspect or copypaescribedy law an authority may impose a fee upon a requester
recordthat is in handwritten form or a record tisin the form of for locating a record, not exceeding the actual, necessary and
avoice recording which the authority required to withhold or directcost of location, if the cost is $50 or more.
from which the authority is required to delete informatiomder ~ (d) An authority may impose a fee upon a requester for the
s.19.36 (8) (b)because the handwriting or the recorded voicgctual, necessary and direct cost of mailing or shippinguof

would identify an informant, the authority shall provide to thgopy or photograph of a record which is mailed or shipped to the
requesterupon his or her request, a transcript of the record or thgjuester.

informa}tioncqntained in .thgeecord jf the record or information is (e) An authority may provide copies of a record withoutghar
otherwisesubject to public inspection and copying undersbls o at 3 reduced chge wherethe authority determines that waiver
section. . o or reduction of the fee is in the public interest.

(f) Notwithstanding pa(b) and except as otherwigeovided () An authority may require prepayment bgeguester of any
by law, any requesteas a right to inspect any record not specifie@e or fees imposed under this subsection if the total amount
in pars.(c) to (e) the form of which does not permit copying. Ifexceeds5. If the requester is a prisonas defined in 801.01
a requester requests permission to photograph the record, #e or is a person confined in a federal correctional institution
authority having custody of theecord may permit the requestefjpcatedin this state, and he or she has failed to pay any fee that was
to photograph theecord. If a requester requests that a photographposedby the authority for a request made previously by that
of the recordbe provided, the authority shall provide a good-qualequesterthe authority may require prepayment both of the
ity photograph of the record. amountowed for the previous request ghd amount owed for the

(9) Paragraph&)to (c), (e) and(f) do not apply to a record currentrequest.
which has been or will be promptly publishetth copies diered (g) Notwithstanding para), if a record is produced @ok
for sale or distribution. lectedby a person who is not an authority pursttard contract

(h) A request under par®)to(f) is deemed sfi€ient ifit rea  enterednto by that person with an authorithe authorized fees
sonably describes the requested recosd the information for obtaininga copy of the record may not exceed the actual, nec
requested.However a request for a record without a reasonabkssary,and direct cost of reproduction or transcription of the
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recordincurred by the person who makes the reproduction cr tratoragejnformation technology processing, or other information

scription,unless a fee is otherwise established or authorized totechnologyusage is not the legalistodian of the record. For such

establishedy law purposesthe legal custodian of a law enforcement record is the
(4) TIME FORCOMPLIANCEAND PROCEDURES.(a) Each auther authority for which the record is storgatpcessed, or otherwise

ity, upon request for any record, shall, soon as practicable and!sed.

without delay either fill the request or notify the requester of the (c) A local information technology authority that receives a

authority’sdetermination to deny the request in whole or in paréquestunder sub(1) for access to information in a law enforce

andthe reasons therefor mentrecord shall deny any portion of the request that relates to
(b) If a request is made orallthe authority may deny the informationin a local law enforcement record.

requesbrally unless a demand for a written statement of¢e  History: 1981c. 335391 1991 a. 391991 a. 26%s.34am 40am 1993 a. 93

. : e i 995a. 77158 1997 a. 94133 1999 a. 92001 a. 162005 a.344 2009 a. 253370.
sonsdenying therequest is made by the requester within 5 bU§ NOTE: The following annotations elate to public records statutes in effect

nessdays of the oral denial. If an authority denies a written requgsér to the creation of s. 19.35 by ch. 335, laws of 1981.
in whole or in part, the requester shall receive frometitbority A mandamus petition to inspect a county hospistitistical, administrative, and
awritten statement of the reasons for denying the written requ(%gterrecords not identifiable with individual patients, states a cause of actiar

. . . . IS'section. State ex rel. DaltonMundy, 80 Wis. 2d190 257 N.W2d 877(1977).
Everywrltten denial of a request by an amhomy shall infainen Policedaily arrest lists mudie open for public inspection. Newspapers, Inc. v

requestetthat if the request for the record wasde in writing, Breier,89 Ws. 2d 417279 N.W2d 179(1979).
thenthe determination is subject to review by mandamus wusider Thissection is a statement of the common law rule that public records are open to

i i iotripyblicinspection subject to common law limitations. Section 59.14 [now 59.20 (3)]
19.37 (1) orupon appllcatlon to the attorney general ora dlsmlg‘,lfa legislative declaration granting persons who conter its coverage an absolute

attorney. right of inspection subject only to reasonable administrative regulatBiate ex rel.
(C) If an authority receives a request under sh))(a)or (am) Bilder v. Town of Delavan112 Ws. 2d 539334 N.W2d 252(1983).

. : PRl A newspaper had the rightititervene to protect its right to examine sealed court
from an individual or person authorized by the individual Wh@es " state ex rel. Bilder.vTown of Delavani12 Ws. 2d 539334 N.W2d 252

identifies himself or herself and states that thepose of the (1983).
requesits to inspect or copy a recocdntaining personally identi Examinationof birth records cannot be denied simply because the examiner has

fiable informationpertaining to the individual that is maintained? ¢ommercial purpose. 58 Atgen. 67. _— .
Consideratiorof a resolution is a formal action of an administrative or minor gov

by the aUthO_ritythe aUthO_rity shall dengr grant the request in emingbody When taken in a proper closed session, the resolution and rethtt of
accordancevith the following procedure: vote must be made available for public inspection absent a specific showing that the
. . . . public interest would be adverselyfedted. 60 AttyGen. 9.
. 1. T.he authority shall first determine if the requester has glnspectiomf public records obtained undefiafl pledges of confidentialitynay
right to inspect or copy the record under gib.(a) bedenied if: 1) a clear pledge has been made in order to obtain the information; 2)

; i i ledge was necessary to obtain the information; and 3) the custieté@mines
2. Ifthe aUthomy determines that the requester has a ”ghmgﬁhe harm to the public interest resulting from inspection would outweigh the pub

inspector copy the record under sufi) (a) the authority shall i interest in full access to public records. The custodian must permit inspection
grantthe request. information submitted under an fidial pledge of confidentiality if the fitial or

. . agencyhad specific statutory authority to require its submission. 60 G#w. 284.
3. If the authority determines that the requester does not ha eright to inspection and copying of public records in decentralifeé®is dis

aright to inspect or copy the record under gip(a) the authority cussed.61 Atty Gen. 12.
shallthen determine ithe requester has a right to inspect or cop%PublicrecordS subject to inspection apapying by any person would include a

Iist of students awaiting a particular program in &A¥Ttechnical college) district
the record under sub(1) (am)and grant omeny the request ¢inoor 61 AtyGen. 297.

accordingly. The investment board can only deny members of the public from inspecting and
(5) Recorp DEsTRUCTION. No authority may destromny copying portions of the minutes relating to theestmenbof state funds and docu
f : . . d t taining theret —by— basis if v@disions for denial exist and
recordat any time after the receipt afrequest for iNSPECtion or graspecially stated. 61 AtigBon. 361 o o ena edstan
copying of the record under sulfl) until after the request is  Mattersand documents in the possession or control of school disfiiaisfcon
grantedor until at least 60 dayafter the date that the request igrininginformation concerning the salaries, includirigge benefits, paid to individ

. . . . . Iteachers are matters of public record. 63.Agn. 143.
deniedor, if the requester is a committed or incarcerated pers he department of administration probably had authority under s. 19.2hd1)

until at least 90 days after the date that the request is denied. |[aR973 stats., to provide a private corporation with camera-ready copy of session
authorityreceives written notice that an action relating tecmrd lawsthat is the product of a printout of computer stored public records if the costs are
has been commenced under ¥9.37 the record may not be minimal.6'§hAettstr:(13te cagg;t contract oe@ntinuing basis for the furnishing of this

] 00 - h service. y. Gen. 302.
desnoy_edl_mt'l after the orde_of the court n relation to such ~ Thescope of the duty of the governor to allow members of the public to examine
record is issued and thgeadlinefor appealing that order hasandcopy public records in his custody is discussed. 63 Sigyn. 400.
passedor, if appealed, until after the order of the court hearing theTgliggg'gisschggetg 'ggpﬁgggﬂdsé;cgu'smon files of the departmentasiiral
appealls Issue.d' If the court orders the productlon of any reco_F inancialstatements filed in connection with applications for motor vehicle deal
andthe order is not appealdtie record may not be destroyed untiérs’ and motor vehicle salvage dealers’ licenses are public records, subject to limita

afterthe request for inspection or copying is granted. tions. 66 Atty. Gen. 302.

s Sheriff's radio logs, intradepartmental documents kept by the §hamid blood
(6) ELECTED OFFICIAL RESPONSIBILITIES. NoO elected dicial is testrecords of deceased automobile drivers in the hands of thef stiefiiublic

responsiblefor the record of any other electedicfl unless he recordssubject to limitations. 67 AtiGen. 12.

or she has possession of the record of that otliieiabf Plansand specifications filed under s. 101.12 are public records amdaitable
for public inspection. 67 AttyGen. 214.
(7) LOCAL INFORMATION TECHNOLOGY AUTHORITY RESPONSI Unders. 19.21 (1), district attorneys must indefinitely preserve papers of a docu

BILITY FORLAW ENFORCEMENTRECORDS. (@) In this subsection: mentarynature evidencing activities of prosectsoofice. 68 Atty Gen. 17.
1. “Law enforcement agency” has the meaning given é Theright to examine and copy computer-stored informasiafiscussed. 68 Atty
: en.231.
165.83(1) (b) ) After the transcript of court proceedings is filed with the clerk of court, any person
2. “Law enforcement record” means a record that is creat@gy examine or copy the transcript. 68 AtGen. 313.

or received by a law enforcement agency and that relates to d)jo & The following annotations relate to's. 19.35. .
though a meeting was properly clos@tprder to refuse inspection of records

investigationconducted by a law enforcement ageacy request  of the meeting, the custodiaras required by sub. (1) (a) to state specific arfé suf
for a lawenforcement agency to provide law enforcement sejfentpublic policy reasons why the pubtidhterest in nondisclosure outweigttad
vices right of inspection. Oshkosh Northwestern CaOshkosh Library Board,25 Ws.
T . ) - 24 480 373 N.W2d 459(Ct. App. 1985).
3. “Local information technology authority” means a local courts must apply the open records balancing test to questions involving disclo

public office or localgovernmental unit whose primary functionsureof court records. The public interests favoring secraogt outweigh those

is information storage, information technology processing, @/{glﬁgdlsclosure. C. L..vEdson,140 Wis. 2d 168409 N.w2d 417(Ct. App.

otherinformation technology usage. Publicrecords germane to pending litigation were available under this section even
(b) For purposes of requests for access to records under \%;ghgé"ggg‘ﬁgcn‘%gg%fggquf Paslsgfg% State ex rel. LariRzentkowski,
(1), a local information technology authority that has custody &f;. o ; LD oS

N . . To upheld a custodias’'denial ofaccess, an appellate court will inquire whether
alaw enforcement record for the primary purpos@fifrmation thetrial court made a factual determination supported by the record of whether docu

2009-10 Wis. Stats. database current through 201 1 Wis. Act 286. Includes all Legislative Acts and all Supreme Court Orders
enacted before August 1, 2012. Statutory changes ef fective on or prior to August 1, 2012 are printed as currently in ef fect.
Changes effective after August 1, 2012 are designated by NOTES. See  Are the Statutes on this W ebsite Of ficial? (7-31-12)

-C-5-


https://docs.legis.wisconsin.gov/document/statutes/official
https://docs.legis.wisconsin.gov/document/statutes/19.37(1)
https://docs.legis.wisconsin.gov/document/statutes/19.35(1)(a)
https://docs.legis.wisconsin.gov/document/statutes/19.35(1)(am)
https://docs.legis.wisconsin.gov/document/statutes/19.35(1)(a)
https://docs.legis.wisconsin.gov/document/statutes/19.35(1)(a)
https://docs.legis.wisconsin.gov/document/statutes/19.35(1)(a)
https://docs.legis.wisconsin.gov/document/statutes/19.35(1)(am)
https://docs.legis.wisconsin.gov/document/statutes/19.35(1)
https://docs.legis.wisconsin.gov/document/statutes/19.37
https://docs.legis.wisconsin.gov/document/statutes/165.83(1)(b)
https://docs.legis.wisconsin.gov/document/statutes/19.35(1)
https://docs.legis.wisconsin.gov/document/statutes/19.35(1)
https://docs.legis.wisconsin.gov/document/acts/1981/335
https://docs.legis.wisconsin.gov/document/acts/1981/391
https://docs.legis.wisconsin.gov/document/acts/1991/39
https://docs.legis.wisconsin.gov/document/acts/1991/269
https://docs.legis.wisconsin.gov/document/acts/1991/269,%20s.%2034am
https://docs.legis.wisconsin.gov/document/acts/1991/269,%20s.%2040am
https://docs.legis.wisconsin.gov/document/acts/1993/93
https://docs.legis.wisconsin.gov/document/acts/1995/77
https://docs.legis.wisconsin.gov/document/acts/1995/158
https://docs.legis.wisconsin.gov/document/acts/1997/94
https://docs.legis.wisconsin.gov/document/acts/1997/133
https://docs.legis.wisconsin.gov/document/acts/1999/9
https://docs.legis.wisconsin.gov/document/acts/2001/16
https://docs.legis.wisconsin.gov/document/acts/2005/344
https://docs.legis.wisconsin.gov/document/acts/2009/259
https://docs.legis.wisconsin.gov/document/acts/2009/370
https://docs.legis.wisconsin.gov/document/courts/80%20Wis.%202d%20190
https://docs.legis.wisconsin.gov/document/courts/257%20N.W.2d%20877
https://docs.legis.wisconsin.gov/document/courts/89%20Wis.%202d%20417
https://docs.legis.wisconsin.gov/document/courts/279%20N.W.2d%20179
https://docs.legis.wisconsin.gov/document/courts/112%20Wis.%202d%20539
https://docs.legis.wisconsin.gov/document/courts/334%20N.W.2d%20252
https://docs.legis.wisconsin.gov/document/courts/112%20Wis.%202d%20539
https://docs.legis.wisconsin.gov/document/courts/334%20N.W.2d%20252
https://docs.legis.wisconsin.gov/document/courts/125%20Wis.%202d%20480
https://docs.legis.wisconsin.gov/document/courts/125%20Wis.%202d%20480
https://docs.legis.wisconsin.gov/document/courts/373%20N.W.2d%20459
https://docs.legis.wisconsin.gov/document/courts/140%20Wis.%202d%20168
https://docs.legis.wisconsin.gov/document/courts/409%20N.W.2d%20417
https://docs.legis.wisconsin.gov/document/courts/141%20Wis.%202d%20846
https://docs.legis.wisconsin.gov/document/courts/416%20N.W.2d%20635
thornajptm
Typewritten Text
- C-5 -


Electronicreproduction of 2009-10 M/ Stats. database, current throughl204s. Act 286.

19.35 GENERAL DUTIES OF PUBLIC OFFICIALS Updated 09-10Wis. Stats. Database 10

mentsimplicate a secrecy interest, aifdso, whether the secrecy interest outweighs The JohnDoe statute, s. 968.26, which authorizes secrecy in John Doe proceed
the interests favoring releaseMilwaukee Journal vCall, 153 Wis. 2d 313450 ings,is a clear statement of legislative policy and constitutes a specific exception to
N.W.2d515(Ct. App. 1989). the public records lawOn reviewof a petition for a writ stemming from a secret John
That releasing records would reveal a confidential infornsaittentity was a Doe proceeding, the court of appeals nsagl parts of a record in order to comply
legally specific reason fodenial of a records request. The public interest in nowith existing secrecy orders issued by the John Doe judge. Unnamed Persens Num
revealingthe informant identity outweighed the public interest in disclosure of thgersl, 2, and 3 vState, 2003 W1 3®60 Ws. 2d 653660 N.W2d 260 01-3220
records. Mayfair Chrysler-Plymouth.\Baldarotta 162 Wis. 2d 142469 N.w2d Sub.(1) (am) is not subject to a balancing of interests. Therefore, the exceptions
638(1991). to sub. (1) (am) should not In@rrowly construed. A requester who does not qualify
Itemssubject to examination under s. 346.70 (4) (f) may not be withheld by the pf@r access to records under sub. (1) (am) will always have the right to seek records
secutionunder a common law rule that investigative material may be withheld frogder sub. (1) (a), in which case the records custodian must determine whether the
acriminal defendant. State ex rebig v Shaw165 Ws. 2d 276477 N.W2d 340 ~ requestedecords are subject to a statutory or common law exception, and if not

(Ct. App. 1991). whetherthe strong presumption favoring access and disclosure is overcome by some
Prosecutorsfiles are exempt from public access under the comman$aateex ~ €VENstronger public policy favoring limited accessnandisclosure determined by
rel. Richards vFoust,165 Ws.p2d 429p477 N.W2d 608(1991). applyinga balancing test. HempelCity of Baraboo, 2005 WI 12@84 Ws. 2d 162

699N.W.2d 551 03-0500

Recordsrelating to pending claims against the state usdé®3.82 need not be E%isconductinvestigation and disciplinary records are aptepted from public

disclosedunder s. 19.35. Records of non—pending claims must be disclosed un

anin camerainspection reveals that the attorney—client privilege would be violate

Georgev. Record Custodiari,69 Ws. 2d 573485 N.W2d 460(Ct. App. 1992).
Thepublic recorddaw confers no exemption as of right on indigents from payme!

losureunder sub. (10) (d). Sub. (10) (b) is the only exception to the open records
relating to investigations of possible employee misconduct. KroepDiNR,

r%tOOGW| App 227,297 Ws. 2d 254725 N.W2d 286 05-1093
) Sub.(1) (a) does not mandate that, when a meeting is closed under s.all9.85,
of fees under (3)Geoge v Record Custodiarl69 Ws. 2d 573485 N.W2d 460(Ct.  recordscreated for or presented at the meeting are exempt from disclosure. The court
App. 1992). . ) - . muststill apply the balancing test articulatedLimzmeyer Zellner v Cedarbuy

A settlement agreement containmgledge of confidentiality and kept in the P0s gchoolDistrict. 2007 WI 53300 Wis. 2d 290731 N.W2d 240 06-1143
sessiorof a school district attorney was a public record subject to public access a general réquest does not triggér the sub. (4)' (c) reséguence. Sub. (4) (c)
szg(ie’\rls\L/J\;)z.d(E»l)ésJournaI/SentlneI School District of ShorewoodB6 Wis. 2d 443 reitesthe procedure to be employed if an authority receives a request under (1) (a)

Vet (Ct-_ App. ?994)- i o i or (am). An authority is an entity having custody of a recdiite definition does not

Thedenial of a prisonés information request regarding illegal behavior by guardfcludea reviewing court. Seifert Bchool District of Sheboygan Falls, 2007 WI
onthe grounds that it could compromise tards’ efectiveness and subject them App 207,305 Wis. 2d 582740 N.W2d 177 06-2071
to harassment was indigient. State ex. reLedford v Turcotte,195 Wis. 2d 244 The open records law cannot be used to circumvent established principles that
536 N.w2d 130(Ct. App. 1995)94-2710 _ _ shieldattorney work product, nor can it be used as a discovery tool. The presumption

Theamount of prepayment required for copies mapdsed on a reasonable esti of access under sub. (1) (a) is defeated because the attorney work product qualifies
mate. State ex rel. Hill vZimmerman196 Ws. 2d 419538 N.W2d 608(Ct. App.  underthe “otherwise provided by law” exception. SeiferBehool District of She
1995),94-1861 boyganFalls, 2007 WI App 207305 Wis. 2d 582740 N.W2d 177 06-2071

The Foustdecision does not automatically exempt all records stored in a closedSub. (1) (am) 1. plainly allows a records custodian to deny access to one who is,
prosecutoriafile. The exemption is limitetb material actually pertaining to the pro in effect, a potential adversary in litigation or other proceeding unless or until
secution. Nichols v Bennett]199 Ws. 2d 268544 N.W2d 428(1996),93-2480 requiredto do so under the rules of discovery in actual litigation. The balancing of

Departmenif Regulation and Licensing test scores were subject to disclostiféerestsunder sub. (1) (a) must include examining all the relevant factors ¢otthe
underthe open records lavMunroe vBraatz 201 Ws. 2d 442549 N.\W2d 452(Ct.  text of the particular circumstances and niagiude the balancing the competing
App. 1996),95-2557 !nterest%;or&&der sub. (1()amf) r11 Wher:j ef:valuaﬂﬂgktjhe ergg)edset gf f?cts\gnﬁ mf\kmg

Subs.(1) (i) and (3) (f) did not permit a demand for prepayment of $1.29 it Specific demonstration of the need for withholdingréteords.  Seifert. \5choo
responseo a mail request for a record. BorzyctPaluszcyk201 Ws. 2d 523549  District of Sheboygan Falls, 2007 W1 App 2(B05 Ws. 2d 582740 N.w2d 177
N.W.2d 253 (Ct. App. 1996)95-1711 06-2071 - . . . .

An agency cannot promulgate an administrative rule that creates an exceptiop 1€ Sub: (1) (@m) analysis is succinct. There is no balandihgre is no require

the open records lawChavala vBubolz,204 Ws. 2d 82552 N.W2d 892(Ct. App mentthat the investigation be current for the exemption for records “collected or
1996),95-3120 ’ ’ ) : ) * maintainedn connection with a complaint, investigation or other circumstances that

While certain statutes grant explicit exceptions to the open recordsitaw stat E: Iysle;giot;)WI. K’g; %Lér;gg%c&?g mz% é%gga%ege\;tv\zlg (ir;()?o(l)g_lsztg%m Sheboygan

utesset out broad categories of records not open to an open records request- A cus ecord"in sub. (5) and s. 19.32 (2) does not include identical copies of otherwise

dian faced with such a broad statute must state with specificity a public policy reagoni~i/ie recordsA col ; f ;
; py that is not diérent in some meaningful way from an origi
for refusing to release the requested record. ChavBlabolz,204 Wis. 2d 82552 nal, regardless of the formf the original, is an identical copyf a copy difers in

N.W.2d 892 (Ct. App. 1996)95-3120 somesignifi ; :

T ! . gnificant way for purposes of responding toopen records request, then it
unlgggigzﬁjdﬂ?gilnstﬂgt filtlgr‘g”zggcf;‘?g‘;r"’)'gn"‘s’ghcggsgﬁsgéegﬁ;iéeggsjé satt SGEYot truly an identical copyut instead a dirent record. Stone Board of Regents
WTMJ, Inc. v Sullvan,204 W, 2d 452555 N.W2d 125(Ct. App. 1996)96-0053 5 ey 1Sty of isconsin, 200TW1 App 223305 Ws. 2d 679741 N.Wd 774

Subjectto the redaction of &iters’ home addresses and supervisors’ conclusions Schoppedoes not permit a records custodian to deny a request based sditely on
and recommendations regarding discipline, police records regarding the usec@étodian'sassertion that the requestuld reasonably be narrowed, nor d8ekop
deadlyforce were subject to public inspection. State ex rel. Journal/Sentinel, Incper require that the custodian takéraative steps to limit the search as a prerequi
Arreola, 207 Ws. 2d 496558 N.W2d 670(Ct. App. 1996)95-2956 siteto denying a request under sub. (1) (h). The fact that the request may tasult in

A public school studerg’interim grades are pupil records specifically exemptedeneratiorof a lage volume ofecords is not, in itself, a didient reason to deny a
from disclosure under s18.125. If recordare specifically exempted from diselo requestas notproperly limited, but at some point, an overly broad request becomes
surefailure to specifically state reasons for denying an open records request for trgciently excessive to warrant rejectionder sub. (1) (h). Gehl €onnors, 2007
recordsdoes not compel disclosure of those records. State ex rel. BBoand of ~ WI App 238,306 Wis. 2d 247742 N.W2d 53Q 06-2455
Education209 Ws. 2d 377565 N.W2d 140(Ct. App. 1997)96-0758 The public records law addressi® duty to disclose records; it does not address

Requestingacopy of 180 hours of audiotape of “©lcalls, together with a tran  the duty to retain recordAn agencys alleged failure to keep sought-after records
scriptionof the tape and log of each transmission received, was a request withroay not be attacked under the public records I&ection 19.21 relates tecords
“reasonabldimitation” and was not a “sfi€ient request” under sub. (1) (h). Schop retentionand is not a part of the public records.la@ehlv. Connors, 2007 WI App
perv. Gehring,210 Wis. 2d 208565 N.W2d 187(Ct. App. 1997)96-2782 238,306 Wis. 2d 247742 N.W2d 530 06—-2455

If the requested information is covered by an exempting statute that does nétoustheld that a common law categorical exception exists for records in the cus
requirea balancing of public interests, there is no need for a custodian to cenchuct tody of adistrict attorneys ofice, not for records in the custody of a law enforcement
abalancing. Witten denialclaiming a statutory exception by citing the specific-statagency. A sherif’s department is legally obligated to provide public access to records
uteor regulation is stitient. State exel. Savinski vKimble,221 Ws. 2d 833586  in its possession, which cannot be avoided by invoking a common law exception that
N.W.2d 36 (Ct. App. 1998)97-3356 is exclusive to the records of another custodian. That the same record was in the cus

Protectingpersons who supply information or opinions about an inmatieto tody of both the law enforcement agency and the district attorney does not change the
parolecommission is a public interest that may outweigh the public interest in accestcome. To the extent that a shédi# department can articulate a policy reason why
to documents that could identify those persons. StateleBegmann vFaust226 thepublic interest in disclosure is outweighed by the interest in withholding the par
Wis. 2d 273595 N.W2d 75(Ct. App. 1999)98-2537 ticular record itmay properly deny access. Portage Daily Regist&olumbia Co.

The ultimate purchasers of municipal bonds from the somaderwriterwhose — Sheriff’s Department, 2008 WI App 3808 Ws. 2d 357746 N.W.2d 52507-0323
only obligationwas to purchase the bonds, were not “contractecords under sub. ~ Whenrequests are complex, municipalities should ber@éd reasonablatitude
(3). Machotka v Village of West Salem, 2000 WI App 4233 Wis. 2d 106607 in time for their responses. An authority should not be subjectie tourden and
N.W.2d 319 99-1163 expensef a premature public records lawsuit while it is attempting in good faith to

Sub.(1) (b) gives the record custodian, and not the requéstechoice of how a respondpr to determine how to respond, to a requéghat constitutes a reasonable
recordwill be copied. The requester cannot elect to use his or her own copying edfifipe for a response by an authority depends on the nature of the request, dnel staf
mentwithout the custodias’permission. Grebner 8chiebel, 2001 WI App 1240  otherresources available to the authority to process the request, the extent of the
Wis. 2d 551 624 N.W2d 892 00-1549 requestand other related considerations. WIREdata, Indillege of Sussex, 2008

Requestdor university admissions records focusiog test scores, class rank, WI 69,310 Ws. 2d 397751 N.W2d 736 05-1473
gradepoint average, race, gengdethnicity and socio—economic background was not Information that is otherwise accessiblender the public records law may be
arequest for personally identifiable information, and release was not barred by fietlactedf it is attorney—client privileged. An authority seekiogredact information
erallaw or public policy That the requests would require the university to redaétom records that are otherwise accessible under the public records law has the burden
information from thousands of documents under s. 19.36 (6) did not essentidllyshow that the redactions are justified. Billing records are communications from
requirethe university to create new records and, as such, did not provide gfaundghe attorney to thelient and revealing the records may violate the attorney-client
denyingthe request under s. 19.39 (L). Osborn vBoard of Regents of the Univer privilege,but only if the records would directly or indirectly revés substance of
sity of Wisconsin System, 2002 WI 8354 Ws. 2d 266647 N.W2d 15800-2861 theclient’s confidential communicatiore the lawyer Juneau County Starifiies

The police report ofa closed investigation regarding a teatheonduct that did v. Juneau Counfy2011 WI App 150,337 Wis. 2d 710807 N.W2d 655 10-2313
notlead either to an arrest, prosecution, or any administrative disciplinary action, wasgnder sub. (3) the legislature provided four tasks for which an authority may
subjectto release. Linzmeyer #orcey 2002 WI84,254 Ws. 2d 306646 N.W2d  imposefeeson a requester: “reproduction and transcription,” “photographing and
811, 01-0197 photographigrocessing,” “locating,” and “mailing or shipping.” For each task, an
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authorityis permitted to impose a fee that doessateed the “actual, necessary andl| of ch. 111 if the record is provided by an authority having
direct” cost of the task. The process of redacting information from a record does hili :
fit into any of the four statutory tasks. Milwaukee Journal Senti@tywof Milwau- F@éponSIb”Ityfor that function.

kee,2012 W1 65, ___ . 2d ___ 815 N.W2d 367 11-1112 (d) Paragraplfa) does not apply to the transfer of a record by

_ A custodian may not require a requester to pay the cost of an unrequested-certifiga administrator of an educational agency to the state superinten
tion. Unless the fee for copies of records is established hylaustodian may not

chargemore than the actual and direct cost of reproductiéhAtty. Gen. 36 dentof public instruction under 415.31 (3) (a)
Copyingfees, bunot location fees, may be imposed on a requester for the cost of (3) Within 5 days after receipt of a notice under g@b.(a)
acomputer run.72 Atty. Gen. 68 arecord subject may provide written notification to the authority

The fee for copying public records is discusséd.Atty. Gen. 150 . . L 7
Publicrecords relating to employee grievances are not generally exempt from tﬁ;ohls or her intent to seek a court order restraining the authority

closure. Nondisclosure must be justified on a case-by—case Basistty. Gen. 20 m providing access to the requested record.
Thedisclosure of an employebirthdate, sex, ethnfwritage, and handicapped  (4) Within 10 days after receipt of a notice under ¢@p(a),

statusis discussedz3 Atty. Gen. 26 . __arecord subject magommence an action seeking a court order
The department of regulation afidensing may refuse to disclose records relatin

to complaints against health care professionals while the matters are merely “u&@efesnain the aUthorit.y fromroviding access to the requested
investigation.” Good faith disclosure of the records will not expose the custodiantecord. If a record subject commences suclaation, the record

liability for damages. Prospective continuing requests for records are not-cont i i ; i
platedby public records law73 Atty. Gen. 37 &libjectshall name the authority as a defendant. Notwithstanding

Prosecutors’ case files are exempt from disclosiédeAtty. Gen. 4 S 803.09 the requestanay '”terye“e n th_e action as a matter of
Therelationship between the public records law and pledges of confidentiality!'i?ght- If the.reqUGSter does not intervene in the action, the author
settlementgreements is discusset Atty. Gen. 14 ity shall notify the requester of thesults of the proceedings under

A computerized compilation of bibliographic records is discussed in rel_ationmg's subsection and su(jS).
copyrightlaw; a requester is entitled to a copy of a computer tape or a printout o i )
informationon the tape75 Atty. Gen. 1331986). (5) An authority shall not provide access to a requested record
Ambulancerecords relating to medical histogondition, or treatment asenfi-  within 12 days of sending a notice pertaining to that record under
?:C”Ot'%'évz:we%hg{t;"(‘;’e‘ﬁa%e call records are subject to disclosure under the publigy (2) (a) In addition, if the record subject commences an action
Courtsare likely to require disclosure lefgislators’ mailing and distribution lists Under sub. (4), the authority shall not provide access to the
%bsenglfapttjal srthwiﬂg.thatltheg)tfgczingssrbswithholding the records outweighs requestedecord during pendency of the action. If the recutal
e public interest in their releas - ; B ; i
If a legislator custodian decides thatailing or distribution list compiled and used JQCt appeals or petItIO_rI§ for re"'“’.f’a decision .Of. the court or the
for official purposes must be released under the public records statute, the periépé€ for appeal or petition for review of a decisiatverse to the
whosenames, addresses or telephone numbers are contained kst dre not record subject has not expired, the authority shall p@vide
entitledto hotice andhe opportunity to challenge the decision prior to release of thgocesgo the requested recoutil any appeal is decided, until the
AccessDenied: HowWbznicki v EricksonReversed th&tatutory Presumption of perlOdfor appeallng or petltlonlng for review expires, _Unt_” a-jeti
Opennesin the Wsconsin Open Records Lawunro. 2002 WLR 197. tion for review is denied, or until the authority receivestten

. ) ) ] noticefrom the record subject that an appeal or petition for review
19.356 Notice to record subject; right of action. will not be filed, whichever occurs first.

(1) Exceptas authorized in this section or as otherwise provided

by statute, no authority is required to notify a record subject priQ; ain the authority from providing access to the requested

to providing to a requester access to a record containing info"ﬂ?cord. The court shall apply substantive common law principles

tion pertaining to that record subject, and no pers@ntitled t0 ooy ingthe right to inspect, copyr receive copies of records
judicial review of the decision of an authority to provide EN making its decision

reql;estewllzth acc;ess 0 %rzgord. b) to (d) and therwi (7) Thecourt, inan action commenced under s@), shall
(2) (a) Except aprovided in parg(b) to (d) and as otherwise jsq 165 decision within 10 days after the filing of the summons and
authorizedor required by statute, if an authority decides under g5 1aintand proof of service of the summons and complaint
19&‘;’5'[.(: pehr ”?l't gcfcess toa rtet_cord Spec'f'ed(;n ﬂ:;f pgrggmphﬁu?onthe defendant, unless a party demonstrates cause for exten
authority shall, belore permitting access and within 5 days altgiy, of this period. In any event, the court shall issue a decision
makingthedecision to permit access, serve written notice of t thin 30 days after those filings are complete
decisionon any record subject to whom the record pertains, either h )

(8) If a party appeals a decisiofithe court under sufr), the

by certified mail or by personally servirige notice on the record f is shall d h | Il oth
subject. The notice shall briefly describe the requested record affii"t of appeals shall graptecedence to the appeal over all other

include a description of thights of the record subject under subs] attekrmotak(‘:_corﬁed_ similar _prdecede_r;_c% by laAn appeal shall
(3) and(4). This paragraph applies only to the following record®€ taken within the time period specified ir888.04 (1m)

1. A record containing information relating to an employee (9) (&) Except as otherwise authorized or required by statute,
thatis created or kept by the authority and that is the resait of ' " au_tho_“tfy decides urlwd_erjéa.SSto perdmlt :é_ccess.;o a (r)%cord
investigationinto a disciplinary matter involving the employee Opontalnlnglln ormatflo;: re atlr:]g to ‘;"1 r?c_or Sllj JeICt w l(_a_n Ny
possible employment-related violatibpthe employee of a stat Cer OF employee of the authority holding a local publitoaf or
ute, ordinance, rule, regulation, or policy of the emplogee? State public dice, the authority shall, before permitting access

andwithin 3 days after making the decision to permit access, serve

employer. written notice of that decision on the record subjeither by cer
seaféhﬁ;regr)]rtd obtained by the authority througisubpoena or yige ' mail or by personally serving the notice on the record sub

ject. The notice shall brieflglescribe the requested record and
_ 3. Arecord prepared by an employer other than an authorifyc|udea description of the rights ttfie record subject under par
if thatrecord contains information relating to an employee of thafy.

employer,unless the employee authorizes the authority to prowde(b) Within 5 days after receipt of a notice under. ga); a

accesdo that information. . . recordsubject may augment the record to be releasedwmitten
(b) Paragrapifa) doesnot apply to an authority who providescommentsand documentatioselected by the record subject.
accesdo a record pertaining to an employee to the employee Wagceptas otherwise authorized or required by statute, the author

is the subject of the record or to his or her representative to j§eynder par(a) shall release the record as augmented by the
extentrequired under 4.03.13or to a recognized or certified €0l yecordsubject.

lective balgal_nlng representative to the_extent_ r_equwed to fulfill a History: 2003 a. 472011 a. 84
duty to bagain or pursuant to a collective baming agreement  NOTE: 2003 Ws. Act 47, which creates this section, contains extensive
underch. 111 explanatory notes.

heright of a public employee to obtain de novo judicial review of an autherity’
(C) Paragraploa) does not apply to access to a record producg isionto allow public access tertain records granted by this section is no broader

in relation to a function specified in®)6.540r 230.450r subch.  thanthe common law right previously recognized. It is not a right to preligtit-
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Sugi*_sqlelyt on tf:e bastiS_ of a putbhlic emptlotma’ivicy ?;Td repultational intetrgstS-_ Theauthorityto reveal his or her identityExcept with respect to an
public’s Interest In not Injuring the reputations of public employees must be given H H e H T H
considerationbut it is not controlling. Local 2488 Rock County2004 WI App 210, ‘&ﬁpllcanlvvhosg .name 'Sertlfled .for app0|r_1tment_ toa pOSItI_On In
277Wis. 2d 208689 N.W2d 644 03-3101 the state classified service orfimal candidate, if an applicant

5 e i ottt a0n G o o e e aphakessuch an indication in wriing, the authority shall not-pro
encedin s. 808,04 (1m) is 20 days. ZellneHerrick, 2009 W 80319Wis. 2d 532 §lide access to any record related to the application that may reveal

770N.W.2d 30507-2584 theidentity of the applicant.

Sub.(2) (a) 1. must be interpreted as requiring notification when an authority pro 8) IDENTITIES OF LAW ENFORCEMENTINFORMANTS. (a) In this
posedo release records in its possession that are the result of an investigation bg )

employerinto a disciplinary or other employment matter involvamgemployee, but SUbsection:

notwhen there has been an investigation of possible employment-neiaitgbn 1. “Informant” means an individual who requests confiden
by the employee and the investigation is conducted by some entity other than th«,?. ! . . . R f
employee’ssmployer OAG 1-06 tiality from a law enforcement agency in conjunction with provid

Sub.(2) (a) 2. is unambiguous. If an authority has obtained a record through a dig information to that agency ,goursuant to an express promise
poenaor a search warrant, it must provide the requisite notice before releasing gifeconfidentiality by a law enforcement agerayunder circum

records. The duty to notifyhoweverdoes not require notice to every record subjec] . . . y .
who happens to be named in the subpoena or search warrant records. Under sﬁh’{l cesn which a promise of confidentiality would reasonably be

(a),DCI must serve written notice of the decision to release the record tecay img}ied, provides informatiorio a law enforcement agency &

subjectto whom the record pertair®AG 1-06 working with a law enforcement agency to obtain information,

To the extent any requested records proposed to be rek@segtords prepared H A
by a private employer and those records contain information pertaining to one of[[ﬁ!zatedm any case to any of the following:

privateemployets employees, sub. (2) (a) 3. does not allow release of the informa  a. Another person who the individual or the law enforcement

tion without obtaining authorization from the individual employ@AG 1-06 agencysuspects has violateid, violating or will violate a federal
19.36 Limitations upon access and withholding law, a law of any state or an ordinance of any local government.
(1) APPLICATION OF OTHER LAWS. Any record which is specifi b. Past, present or future activitigmt the individual or law

cally exempted from disclosure by state or federal law or autH@forcementagency believes may violate a federal,laiaw of
rizedto be exempted fromiisclosure by state law is exempt fron2NY State or an ordinance of any local government.
disclosureunder s19.35 (1) except thaany portion of that record 2. “Law enforcement agency” has the meaning given in s.
which contains public information is open to public inspectisn 165.83(1) (b), and includes the department of corrections.
providedin sub.(6). (b) If an authoritythat is a law enforcement agency receives

(2) LAw ENFORCEMENTRECORDS. Except as otherwise pro arequest to inspect or copy a record or portion of a record under
vided by law; whenever federal law or regulations require or assal9.35 (1) (athat contains specific information including but not
conditionto receipt of aids by thistate require that any recordlimited to a name, address, telephone numigice recordingr
relating to investigative information obtained for law enfercehandwritingsample which, if disclosed, would identify an irfor
mentpurposes be withheld from public access, then that infornfaant,the authority shall deletke portion of the record in which
tion is exempt from disclosure under$.35 (1) theinformation is contained pif no portion of therecord can be

(3) CONTRACTORS’ RECORDS. Subject tosub. (12), each inspectecbr copied without identifying the informant, shall with
authority shallmake available for inspection and copying unddtold the record unless the legalstodian of the record, designated
s.19.35 (1)any record produced or collected underoatract Unders.19.33 makes a determination, at the time thatréepiest
enterednto by the authority with a person other tharaathority 1S Made, that the public interest in allowing a person to inspect,
to the same extent as if the record were maintaiyetie author COPY Or receive a copy of suatientifying information outweighs
ity. This subsection doe®t apply to the inspection or copyingthe harm done to the public interest by providing such access.
of a record under 49.35 (1) (am) (9) RECORDSOF PLANS OR SPECIFICATIONSFOR STATE BUILD-

(4) COMPUTERPROGRAMSAND DATA. A computer program, as INGS. Recordscontaining plans or specifications for any state-
defined in s16.971(4) (c), is not subject to examination or cepy OWnedor state-leased building, structure or facility or any- pro
ing under s19.35 (1) but thematerial used as input for a computeP0Sedstate—owned or state—leased building, structure or facility
programor the material produced as a product of the compugienot subject to the right of inspection or copying und@8s35
programis subject to the right of examination and copying, exceBD except as the department of administration otherwise provides
asotherwise provided in 49.35or this section. y rule.

(5) TRADE SECRETS. An authority may withhold access to any (10) EMPLOYEEPERSONNELRECORDS. Unless access is specifi

recordor portion of a record containing information qualifyiasg Cally authorized or requirebly statute, an authority shall not pro
atrade secret as defined in184.90 (1) (c) vide access under $9.35 (1)to records containing the following

information,except to armployee or the employsa’epresenta
tive to the extent required underl€3.13or to a recognized or eer
information that is not subject to such disclosure, the authori$ ied collective bagaining representative to the extent required to

havingcustody of the record shall provide the information that 'fr'” iiicriwuw tro brimgarllrt] urr]1(§1err Cﬁll,l or pursuant to a collective

subjectto disclosure and delete the information that is not subjé?:"il ganingag ee. e u_ e. ¢ )

to disclosure from the record before release. (@) Information maintained, prepared, or provided by an
(7) |DENTITIESOFAPPLICANTSFORPUBLIC POSITIONS. (a) Inthis  €MPloyerconcerning the home address, home electronic mail

section, “finalcandidate’means each applicant for a position wh@ddresshome telephone numbear social security number of an

is seriously considered for appointment or whose name is certifidgPloyeeunless the employee authorizes the authority to provide

for appointment and whose name is submitted for tinaider ~access0 such information. _ o

ationto an authority for appointmetu any state position, except _ (b) Information relating to the current investigation qfos

a position in the classified service, or to any local publficef —Sible criminal ofense or possible misconduct connected with

“Final candidate” includes, whenever there are at least 5-cariinploymentby an employee prior to disposition of iheestiga

datesfor an ofice or position, each of the 5 candidates who afon.

considerednost qualified for the ite or position by an author (c) Information pertaining to an employee’employment

ity, and whenever there are lésan 5 candidates for arfiok or  examinationgexcept an examination score if access to that score

position,each such candidate. Whenever an appointment is ta$aot otherwise prohibited.

madefrom a group of more than 5 candidates, “final candidate” (d) Information relating to one or more specific employteas

alsoincludes each candidate in the group. is used by an authority or by tieenployer of the employees for
(b) Every applicant for a position with any authority may-ndistaff management planning, including performance evaluations,

cate in writing to the authority that the applicant does not wish thelgments,or recommendations concernifigure salary adjust

(6) SEPARATIONOFINFORMATION. If a record contains informa
tion that is subject to disclosure undet8.35 (1) (ajr (am)and
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ments or other wage treatments, management bonus plansA CQmF;Ute”ZEd comtpilation ?Ilblijbltiographic rtfecords is ctlisctussed in rellattionttof
: ; ; N pyrightlaw; a requester is entitled to a copy of a computer tape or a printout of

promotions job assignments, letters of reference, or other-corffby 3t S0 G tape75 Atty. Gen. 1331986).
mentsor ratings relating to employees. An exemption to the federal Freedom of Information Act wasimmirporated

(11) RECORDS OF AN INDIVIDUAL HOLDING A LOCAL PUBLIC ungﬁ[)s??t;.iéla).r:e?x?ggt.ic?nel?b;ezgublic records law and should be narrowly construed
OFF|CE_OR A STATE '_DUBUC OFFICE. Unless aCC_eSS IS Sp(:"C'flca"_yln sub. (7) “applicant” and “candidate” are synonymous. “Final candidates” are the
authorizedor required by statute, an authority shall not provid&e most qualified unless there are less than five applicants, in which case all are final
accessinder s19.35 (1)to records, except to an individual to theandidatess1 Atty. Gen. 37

extentrequired under s103.13 containing information main Public access to law enforcement records. Fitzgerald. 68 MLR 705 (1985).
tained, prepared, or provided by amployer concerning the 19 365 Rights of data subject to challenge; authority
home address, home electronic mail address, home telepheR@rections. (1) Except as provided under s¢B), an individ
number.or social securinumber of an individual who holds a5 or person authorized by the individual may challenge the accu
local public ofice ora state public dite, unless the individual racy of a record containing personally identifiable information
authorizesthe authority to provide access to such informatioRetainingto the individual that is maintained by an authority if the
This subsection does not apyiythe home address of an individ jgjvidual is authorized to inspetite record under $9.35 (1) ()
ual who holds an elective publicfafe or to the home address ofqr (3m)and the individual notifies the authority writing, of the
an individual who, asa condition of employment, is required tochajlenge. After receiving the notice, the authority shall e
residein a specified location. of the following:

(12) INFORMATION RELATING TO CERTAIN EMPLOYEES. Unless (a) Concur with the challenge and correct the information.
accesss specifically authorized or required by statute, an author (b) Deny the challenge, notify the individual or persothe
ity STa" not pfrowd.e accesksanecord'preparedh(_)rhprowded by Nized by the individual of the denial and allow the individual or
employer per ormlngl_wor on ﬁ?rﬂeﬁt to WI Ic .566'8903. personauthorized by the individual to file a concise statement set
103.49 or 103.50applies, or owhich the employer is otherwise 4 tori the reasons for the individusklisagreement witthe
requiredto pay prevailing wages, if that record containsife i tedportion of the record. A state authority that denies a chal

or other personallyidentifiable information relating to an lengeshall also notify the individual or person authorized by the
employeeof that employerunless the employee authorizes th?ndividual of the reasons for the denial.

authorityto provide access to that information. In this subsection, %Y Thi tion d i vt ¢ the followi ds:
“personallyidentifiable information” does not include an employ (2) This section does not apply to any of the following records:
ee’swork classification, hoursf work, or wage or benefit pay (&) Any record transferred to an archiwigpository under s.
mentsreceived for work on such a project. 16.61(13). N o . 3

(13) FINANCIAL IDENTIFYING INFORMATION. An authority shall (b) Any record pertaining to aindividual if a specific state
not provide access to personally identifiable data that coraminsStatuteor federal law governs challenges to the accuracy of the
individual’'s account or customer number with a financial instit/€c0rd-
tion, as defined in $34.97 (1) (b)including credit card numbers, ~History: 1991 a. 26®s.27d 27¢ 35am 37am 3%am
debitcard numbers, checking account numbers, or draft accoyBtss  Enforcement and penalties. (1) Manpamus. If an

numbers, unless specifically required by law authoritywithholds a record or a part of a record or delays granting

History: 1981 c. 3351985a. 236 1991 a. 39269, 317; 1993 a. 931995 a. 27 : :
2001a. 16 2003 a. 3347 2005 4. 59253 2007 a. 972000 a. 282011 a. 32 accesgo a record or part of a record after a written request for dis

NOTE: 2003 Wis. Act 47, which affects this section, contains extensive Closureis made, the requester may pursue eithieboth, ofthe
explanatory notes. alternativesunder pars(a) and(b).

Sub.(2) does not require providing access to payroll records of subcontractors of i i i
aprimecontractor of a public construction project. Building and Constructiades (a) The requester may bring an action for mandamus asking a

Councilv. Waunakee Community School Distri2e1 Ws. 2d 575585 N.W2d 726~ courtto order release dfie record. The court may permit the-par
(Ct. App. 1999) 97-3282 tiesor their attorneys to have access to the requested record under

Productionof an analog audio tape was irfatiént under sub. (4) when the o : .
requestensked for examination ampying of the original digital audio tape. StateresmCtlonsor protective orders as the court deems appropriate.

exrel. Milwaukee Police Association Jones, 2000 WI App 14837 Ws. 2d 840 (b) The requester main writing, request the distriettorney

615N.W.2d 190 98-3629 i
Requestdor university admissions records focusiog test scores, class rank, of the countywhere the record is found, or request the attorney

gradepoint average, race, gendethnicity and socio—economic background was nogeneralto bring an action for mandamus asking a court to order

i’:\requestbflqr pelrsonggytigﬁntiﬁable tinformladtion and {ﬁlease wasty ntot badrrert:i_g%/ fedesdbaseof the record to the requestérhe district attorney or attor

aw or public policy That the requests would require the university to redact inform ; ;

tion from thousands of documentader s. 19.36 (6) did not essentially require thcfﬁey general may bring such an action. .

universityao crea(tje new ga%or?s)a(n?, acs) sgjch, did gotfprovide gro#mhds for denying the(1m) TIME FOR COMMENCING ACTION. No action for manda

requesunder under s. 19.35 (1) (L). OsbatrBoard of Regents of the University i

of Wisconsin System, 2002 WI 8254 Ws. 2d 266647 N.W2d 158 00-2861 musunder sub(1) to challenge the deniaf a request for access
“Investigation”in sub. (10) (b) includes only that conducted by the public authorif® & record or part of a record may be commenced by any com

its're]l_f as ? Prdelude _g_o pOSSri]ble tb;]mploxiﬁe _?isciptlin?ry_action. igwa_stligation mitted or incarcerated person later than 90 days Hfeedate that

achievesits “disposition” when the authority acts to impose discipline on a i H ; 1

employeeas a result of the investigation, regardless of whether the employee e|£§§ request is denied by the aUthomy havmg CUStOdy of the record

to pursue grievance arbitration or another review mechanism that may be availaBlepart of the record.

Local 2489 v Rock County2004 WI App 210277 Wis. 2d 208689 N.W2d 644 ;
03-3101 See alsczellner v Cedarbug School District, 2007 WI 5800 Ws. 2d (1n) NoticE oF cLAM. - Sections393.80and893.82do not
290, 731 N.W2d 240 06-1143 applyto actions commenced under this section.

Municipalities may not avoid liability under the open records law by contracting §2) COSTS,FEESAND DAMAGES. (a) Except as provided in this

with independent contractor assessors for the collection, maintenance, and cusfg
of property assessment records, and then directing any requesiesefecords to agraphthe court shall award reasonable attorney féasy

theindependent contractor assessaMREdata, Inc. Willage of Sussex, 2008 Wi agesof not less than $100, and otleetual costs to the requester

69,310 Ws. 2d 397751 N.W2d 736 05-1473 . if the requester prevails in whole or in substantial part in any
Invoices generated by a coungyinsurance defense counsel were “collected

under” the insurance contract by the insurer astéran is used in sub. (3). There is actionfiled under sub(1) relating to access to a record or part of
no reasonable gument that under the terms of the insurance contract the parties gidecord under 4.9.35 (1) (a) If the requester is a committed or
notanticipate the insur& collection of invoices from a law firm in the event that aincarcerate(person the requester is not entitled to any minimum

defensevas necessaryduneau County Starifiles v Juneau Count2011 WI A
150,337 Wis. 2d 7108%7 N.W2d esgy 10-2313 i PP amountof damages, but the court may award damages. Costs and

Whenrequests tenunicipalities were for electronic/digital copies of assessmerfeesshall be paid by the authorityfe€ted or the unit ofovern

records,'PDF” files were“electronic/digital” files despite the fact that the files did inh it i ; ;
nothave all the characteristics thia¢ requester wished. It is not required that reques entof which it I_S a part, or by the.unlt of government by which
ersmust be given access &m authoritys electronic databases to examine themth€ legal custodian under 49.33is employed and may not
extractinformation from them, or copy therllowing requesters such direct accesshecomea personal liability of any public fidial.

to the electronic databases of an authority would pose substésksal WIREdata, . . .

Inc. v. Village of Sussex, 2008 W1 6910 Wis. 2d 397751 N.W2d 736 05-1473 (b) In any action filed under suft) relating to access to a

Separatiorcosts must be borne by the agentg Atty. Gen. 99 recordor part of a record under®9.35 (1) (am)if the court finds
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thatthe authority acted ia willful or intentional mannethe court ity of this subchapter under any circumstances. The attorney gen
shallaward the individual actual damages sustalmethe indi  eralmay respond to such a request.
vidual as a consequence of the failure. History: 1981 c. 335
(3) PuNITIVE DAMAGES. If a court finds that an authority or
legal custodian under 4.9.33 has arbitrarily and capriciously

deniedor delayed response to a request orgetghexcessive fees, SUBCHAPTERIII
the court may award punitive damages to the requester

(4) PeNALTY. Any authority which or legal custodian under s. CODE OF ETHICS FOR PUBLIC
19.33who arbitrarily and capriciously denies or delays response OFFICIALS AND EMPLOYEES

to a request or chges excessive fees may be required to forfeit
not more than $1,000. Forfeitures under this section shall B¢ 41 Declaration of policy . (1) It is declared thahigh

enforcedby action on behalf of the state by the attorney genefgbraland ethical standards among state pubficiafs and state

or by the district attorney of any county where a violatioaurs. employeesare essential to theonduct of free government; that

In actionsbrought by the attorney general, the court shall awagie legislature believes that a code of ethics for the guidance of

any forfeiture recovered togethevith reasonable costs to thestatepublic oficials and state employees will help them avoid

state;and in actions brought by the district attogrtbg courshall  conflicts between their personiterests and their public respon

awardany forfeiture recovered together with reasonable costsdilities, will improve standards of public service and will pro

the county moteand strengthen the faitnd confidence of the people of this
History: 1981 c. 335391; 1991 a. 26%.43d 1995 a. 1581997 a. 94 statein their state public {itials and state employees.

A party seeking fees under sub. (2) must show that the prosecution of an actio ; ; ; . ;
couldreasonably be regarded as necessary to obtain the informatitragadcausal r(z) It is the intent of the leg|5|ature that in its operations the

nexus” exists between that action and the agerssytender of the information. State Doardshall protecto the fullest extent possible the rights of indi
exrel. Vaughan vFaust143 Ws. 2d 868422 N.W2d 898(Ct. App. 1988). vidualsaffected.

If an agency exercises dddigencebut is unable to respond timely to a records History: 1973 c. 99Stats. 1973 s.1101;1973 c. 334.33; Stats. 1973 s, 19.41;
requestthe plaintif must show that a mandamus action was necessary to feeure, 977 27'7 ’ ’ i ! ! e ' T
recordsrelease to qualify for award of fees and costs under sutRé2jne Education T

Associationv. Racine Board of Educatioh45 Ws. 2d 518427 N.W2d 414(Ct. N .
App. 1988). ( 19.42 Definitions. In this subchapter:

Assumingsub. (1) (a) applies before mandamus is issued, the trial court retains dis (1) “Anything of value” meansny money or propertyavor,
cretionto refuse counsed’participation in ain camerainspection. Milwaukee Jour : i ;
nalv. Call, 153 Ws. 2d 313450 N.W2d 515(Ct. App. 1989). service payment, advance, forbearance, loan, or promiggwe

If the trial court has an incomplete knowledge of the contents of the public recd?dgploymentvbm does not include compen_sation and expenses
soughtit must conduct am camerainspection to determine what may be disclosegaid by the state, fees and expenses which are permitted and

following a custodiars refusal. State ex rel. Morke@onnelly 155 Ws. 2d 521455 reportedunders.19.56 political contributions which are reported

N.W.2d 893(1990). o P
A pro selitigant is not entitled to attorney fees. State ex reling v Shaw 165 underch. 11, or hOSpltallty extended for a purpose unrelated to

Wis. 2d 276477 N.W2d 340(Ct. App. 1991). statebusiness by a person other than ayapization.
A favorable judgment or order is not a necessary condition precedent for finding (2) “Associated”,when usedvith reference to an ganiza-

thata party prevailed against an agency under subA(2ausal nexus must be shown . : : ; : . P
betweenthe prosecution of the mandamus action and the retéabke requested tion, 'nC|Udesany oganization in which an individual or a mem

information. Eau Claire Press Ca.@ordon,176 Ws. 2d154 499 N.wzd 918(Ct.  berof his or her immediate family is a directofficer or trustee,
App. 1993). or owns or controls, directly or indirectlgnd severally or in the

Actionsbrought under the open meetings and open recordsalaesempt from 0 i i i
the notice provisions of s. 893.80 (1). Auchinleckiewn of LaGrange200 Wis. _aggrgegateat least 10% of t.he outstandlng.equn)ot)whlch an
2d'585 547 N.W2d 587(1996),94-2809 individual or a member of his or her immediate family is an autho

An inmates right to mandamus under this section is subject to s. 801.0¢high,  fized representative or agent.
requires exhaustion of administrative remedies before an action may be commenced.qy « ” ili
Moorev. Stahowiak212 Ws. 2d 744569 N.W2d 711 (Ct. App. 1997)96-2547 (3) “Board means the government accountability board.
Whenrequests are complex, municipalities should berdéd reasonablatitude (3m) “Candidate,” except as otherwisprovided, has the
in time for their responses. An authority should not be subjectbe tourden and meaninggiven ins11.01 (1)
expensef a premature public records lawsuit while it is attempting in good faith to " . . - .
respondor to determine how to respond, to a requéhat constitutes a reasonable ~ (3S) “Candidatefor local public ofice” means any individual
time for a response by an authority depends on the nature of the request, inel stafyh o files nomination papers and a declaratibeandidacy under

otherresources available to the authority to process the request, the extent of_l ; :
requestand other related considerations. WIREdata, Indillage of Sussex, 2008 S'hg'210r who is nominated at a caucus undet.85 (1)f0r the

WI 69,310 Ws. 2d 397751 N.W2d 736 05-1473 purposeof appearing on the ballot for election as a local public
Thelegislature did not intend to allow a record requester to control or appeal a mafficial or any individualwho is nominated for the purpose of

damusaction brought by the attorney general under sub. (1) (b).(Bututlines two ; ; [,
distinctcourses of action when a records request is denied, dictates distinct cou?#gea”ngon the ballot for election as a local pUb"dmal

of action, and prescribes tiifent remediefor each course. Nothing suggests thathroughthe write—in process or by appointment to fill a vacancy

arequester is hiring the attorney general as a sort of private counsel to proceed yitlhhomination and who files a declaration of candidacy under s.
the case, or that the requester would be a named iairntiife case with the attorney % @l

generalappearing as counsel of record when proceeding under sub. (1) (b).. Stat . o o
Zien, 2008 WI App 153314 Ws. 2d 340761 N.W2d 15 07-1930 (4) “Candidate for state public fiée” means any individual

This section unambiguously limits punitive damages claims under sub. (3) to m i inati ; ;
damusactions. The mandamus court decides whether there is a violation and, ifegh0 files nomination papers and a deCIaramDnandldacy under

whetherit caused actual damages. Then, the mandamus court may consider wh&t?gr-zj- or who is npminated at a caucus Undé?-@5 (1)for th(‘?‘
punitive damageshould be awarded under sub. (3). The Capitat§ Company purposeof appearing on the ballot for electionastate public

v. Doyle, 201 WI App 137,337 Ws. 2d 544807 N.W2d 666 10-1687 ] indivi i i
Underthe broad terms of s. 51.30 (7), the confidentiality requirements cre.attce)gﬂcIaI or any individualwho is nominated for the purpose of

unders. 51.30 generally apply to “treatment records” in criminal not guilty by reaséHP€aringon 'fhe _baHOt for election as state pUb"_C dfcial
of insanity cases. All conditional release plans in NG| cases are, by statutory dethiroughthe write—in process or by appointment to fill a vacancy

tion, treatment records. They &ieated in the course of providing services to-indijn nomination and who files a declaration of candidacy under s
vidualsfor mental iliness,” and thus should be deemed confidential. An order r} '

placementin an NGI case is not a “treatment record.” La Crdsirine v Circuit §-21
?guglf% La Crosse County2012 WI App 42340 Ws. 2d 663814 N.W2d 867 (4g) “Clearly identified,” when used in reference toc@nmu
Actual damages are the liability of the agen®unitive damages and forfeitures nICE_ltIO.n containing a reference to a person, means one of the fol
canbe the liability of either the agency or the legal custodian, or both, Section 899Q#ViNg:
(1) (a) probably provides indemnification for punitive damages assessed against
custodianput not for forfeitures.72 Atty. Gen. 99 a(a) The persora: name appears.
(b) A photograph or drawing of the person appears.

19.39 Interpretation by attorney general.  Any person (c) The identity of the person is apparent by unambiguous ref
may request advice from the attorney general as to the applicabilence.
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