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Bronson C. La Fullerre 
A trorne y General 
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M r .  John 3 .  McCarthy, A d m i n i s t r a t o r  
Board o f  A t t o r n e y s  P r o f e s s i o n a l  R e s p o n s i b i l i t y  
Room 406, 110 E a s t  Main S t r e e t  
Madison, Wisconsin  53703  

Dear M r .  McCarthy: 

The Board o f  A t t o r n e y s  P r o f e s s i o n a l  ~ e s p o n s i b i l i t y  ha s  
among i t s  r e s p o n s i b i l i t i e s  t h e  i n v e s t i g a t i o n  o f  t h e  moral  
c h a r a c t e r  o f  p e r s o n s  s e e k i n g  admiss ion  o r  r e a d m i s s i o n  t o  t h e  
b a r .  

You s t a t e  t h a t  t h e  t y p i c a l  s t e p s  i n v o l v e d  i n  c o n s i d e r i n g  
a  p e t i t i o n  f o r  r e i n s t a t e m e n t  a r e  a s  f o l l o w s :  

Upon r e c e i p t  o f  a  p e t i t i o n ,  t h e  A d m i n i s t r a t o r  
commences an  i n v e s t i g a t i o n .  F r e q u e n t l y  t h e  m a t t e r  
i s  r e f e r r e d  t o  one  o f  t h e  Boa rd ' s  16 D i s t r i c t  
P r o f e s s i o n a l  ~ e s p o n s i b i l i t y  Committees f o r  
i n v e s t i g 3 t i o n .  No t i ce  of  t h e  p e t i t i o n  i s  
pub l i shed  i n  t h e  Bar B u l l e t i n  and a  newspaper o f  
g e n e r a l  c i r c u l a t i o n  i n  t h e  coun ty  o r  c o u n t i e s  
where in  t h e  l awyer  l a s t  p r a c t i c e d  l aw.  . . . 
R o u t i n e l y ,  t h e  Dis t r i c t  Committee w i l l  ho ld  an 
i n v e s t i g a t i v e  mee t i ng  w i t h  t h e  p e t i t i o n e r .  [The 
Board h a s ]  adop t ed  a p o l i c y  o f  t r e a t i n g  t h e s e  
i n v e s t i g a t i v e  mee t ings  a s  open mee t i ngs .  
Fol lowing t h e  i n v e s t i g a t i v e  mee t i ng ,  t h e  D i s t r i c t  
Committee w i l l  p r e p a r e  f i n d i n g s  and a 
recommendation which w i l l  be fo rwarded  t o  t h e  
A d m i n i s t r a t o r .  T h e  A d m i n i s t r a t o r  r ev i ews  t h e  
m a t t e r  and makes  h i s  r e p o r t  and i ndependen t  
recommendation t o  t h e  Board o f  A t t o r n e y s  
P r o f e s s i o n a l  ~ e s p o n s i b i l i t y .  

You r e q u e s t  my o p i n i o n  w i t h  r e s p e c t  t o  t h e  f o l l o w i n g  
q u e s t i o n s  : 

1. P u r s u a n t  t o  t h e  open mee t ing  l a w ,  shou ld  
t h i s  Board t r e a t  the appearance  of a p e t i t i o n e r  
f o r  r e i n s t a t e m e n t  a s  a n  open mee t ing?  
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( b )  Cons ide r i ng  d i s m i s s a l ,  demot ion,  
l i c e n s i n g  o r  d i s c i p l i n e  o f  any p u b l i c  employe o r  
p e r s o n  l i c e n s e d  by a boa rd  o r  commission o r  t h e  
i n v e s t i g a t i o n  o f  c h a r g e s  a g a i n s t  such p e r s o n ,  o r  
c o n s i d e r i n g  t h e  g r a n t  o r  d e n i a l  o f  t e n u r e  f o r  a  
u n i v e r s i t y  f a c u l t y  member, and t h e  t a k i n g  o f  
f o r m a l  a c t i o n  on any such  m a t t e r ;  p rov ided  t h a t  
t h e  f a c u l t y  member o r  o t h e r  p u b l i c  employe o r  
pe r son  l i c e n s e d  i s  g i v e n  a c t u a l  n o t i c e  o f  any  
e v i d e n t i a r y  h e a r i n g  which may be he ld  p r i o r  t o  
f i n a l  a c t i o n  be ing  t a k e n  and o f  any mee t i ng  a t  
which f i n a l  a c t i o n  may b e  taken. The n o t i c e  
s h a l l  c o n t a i n  a s t a t e m e n t  t h a t  t h e  pe rson  h a s  t h e  
r i g h t  t o  demand t h a t  t h e  e v i d e n t i a r y  h e a r i n g  o r  
mee t i ng  be h e l d  i n  open s e s s i o n .  T h i s  p a r a g r a p h  
and Far. ( f )  do n o t  a p p l y  t o  any such e v i d e n t i a r y  
h e a r l n g  o r  mee t ing  where t h e  employe o r  p e r s o n  
l i c e n s e d  r e q u e s t s  t h a t  an open s e s s i o n  he  h e l d .  

( f )  C6ns ide r i ng  f i n a n c i a l ,  m e d i c a l ,  s o c i a l  
o r  p e r s o n a l  h i s t o r i e s  o r  d i s c i p l i n a r y  d a t a  o f  
s p e c i f i c  ? e r sons ,  p r e l i m i n a r y  c o n s i d e r a t i o n  o f  
s p e c i f i c  p e r s o n n e l  p rob lems  o r  t h e  i n v e s t i g a t i o n  
of  c h a r g e s  a g a i n s t  s p e c i f i c  p e r s o n s  e x c e p t  where 
p a r .  (b) a p p l i e s  which,  i f  d i s c u s s e d  i n  p u b l i c ,  
would b e  l i k e l y  t o  have a s u b s t a n t i a l  a d v e r s e  
e f f e c t  upon t h e  r e p u t a t i o n  o f  any Ferson r e f e r r e d  
t o  i n  such  h i s t o r i e s  o r  data, o r  i nvo lved  i n  such  
problems o r  i n v e s t i g a t i o n s .  

J u l y  3 1 ,  1 9 7 9  

I t  is my o p i n i o n  t h a t  under  t h e  open mee t i ng  l a w  t h e  
m e e t i n g s  you d e s c r i b e  f a l l  w i t h i n  t h e  exemption o f  s ec .  
1 9 . 8 5 ( 1 ) { b ) ,  S t a t s .  T h e r e f o r e ,  i n  answer t o  your  f i r s t  
q u e s t i o n ,  a  c l o s e d  m e e t i n g  would b e  p e r m i s s i b l e  under sec. 
8  (1) b , S t a t s  . T h i s  answer makes it unneces sa ry  t o  
a d d r e s s  your  second q u e s t i o n .  

There  i s  some u n c e r t a i n t y  a s  t o  t h e  n e c e s s i t y  under 
Board r u l e s  of  t h e  B o a r d ' s  c u r r e n t  p r a c t i c e  of h o l d i n g  open 
i n v e s t i g a t i v e  mee t i ngs  w i t h  t h e  p e t i t i o n e r  conce rn ing  h i s  o r  
h e r  r e i n s t a t e m e n t  a s  p u b l i c  m e e t i n g s .  I f  such a  mee t i ng  were 
before a r e f e r e e ,  Board Rule  18 r e q u i r e s  t h e  h e a r i n g  t o  be  
p u b l i c .  The m e e t i n g s  i n  q u e s t i o n  are i n v e s t i g a t i v e  and n o t  
b e f o r e  a referee. Rule 2 4 ,  8 1  N i s .  2d a t  x x i x ,  p r o v i d e s  t h a t  



LW. John B. NcCarthy,  A d m i n i s t r a t o r  
Page 4 

Ju ly  31,  1979 

" [a] ll p a p e r s ,  f i l e s ,  t r a n s c r i p t s  and communications i n  an 
i n v e s t i g a t i o n  and t h e  p ro ceed ings  b e f o r e  t h e  board  be fo r e  t h e  
f i l i n g  o f  a  f o rma l  comp la in t  o r  p e t i t i o n  a r e  c o n f i d e n t i a 1 , "  
w i t h  c e r t a i n  e x c e p t i o n s .  

I f  t h e  p e t i t i o n  of t h e  a t t o r n e y  f o r  r e i n s t a t e m e n t  i s  a  
" p e t i t i o n "  w i t h i n  t h e  meaning of Rule 2 4 ,  t h e n  probably t he  
i n v e s t i g a t i v e  mee t i ng  must  be open under  the terms of that 
Rule.  On t h i s  c o n s t r u c t i o n ,  t h e r e  i s  a c o n f l i c t  between t h e  
Rule  and s e c ,  1 9 - 8 5  (1) ( b )  , S t a t s . ,  and i f  t h e  q u e s t i o n  were 
s u h i t t e d  t o  t h e  Supreme Cour t ,  it p r o b a b l y  would conclude 
that t h e  Rule  s u p e r s e d e s  s ec .  1 9 . 8 5  (1) (b) , S t a t s .  On t h e  
o t h e r  hand, i f  t h e  a t t o r n e y ' s  p e t i t i o n  i s  n o t  contemplated  by 
Rule  2 4 ,  t h e r e  i s  no con£ l i c t  w i t h  sec. 19.35 (1) (b)  , S t a t s . ,  
a n d ,  p u r s u a n t  t o  i t s  no t ed  p o l i c y ,  t h e  court cou ld  e x e r c i s e  
i t s  a u t h o r i t y  and adopt t h e  l e g i s l a t i v e l y  exp re s sed  p o l i c y .  

I n  view o f  t h e  u n c e r t a i n  a p p l i c a t i o n  of  t h e  open meet ing 
law t o  Board p r o c e e d i n g s  and t h e  u n c e r t a i n  c h a r a c t e r  o f  such 
mee t i ngs  under e s i s t i n g  Board Ru le s ,  I suggest t h a t  t h e  Board 
seek  d i r e c t i o n  from t h e  supreme c o u r t  i f  f u r t h e m  guidance  i s  
d e s i r e d .  

Bronson C. La ~ d l l e t t e  
A t to rney  General 

BCL:CDH: ked  

S i n c e r e l y  y o u r s ,  ,-'-- 

If t h e r e  i s  no c o n f l i c t  between t h e  Rules  of t h e  Board 
of A t t o r n e y s  P r o f e s s i o n a l  R e s p o n s i b i l i t y  and t h e  open mee t ing  
L a w ,  it lies within t h e  d i s c r e t i o n  of t h e  c o u r t  t o  d e f e r  t o  
l e g i s l a t i v e  p o l i c y .  I f  t h e r e  i s  a  c o n f l i c t ,  the c o u r t  
probably would conc lude  t h a t  -the open mee t ing  law i s  
i n a p p l i c a b l e .  




