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for all practical purposes, has no real expectation that his property 
will from time to time be inspected by government officials." Dono- 
van, 452 U.S. at 599. In my view, the animal health area is not the 
type of closely supervised business upon which these cases turn. 
Animal health is more akin to the Occupational Safety and Health 
Administration Act for which warrants were required in Barlow, 
city health codes for which warrants were required in Camara and 
fire codes for which warrants were required in See. 

I am also mindful that the Supreme Court has upheld against a 
constitutional challenge the boarding of ocean going vessels upon 
inland waterways with ready access to the open sea. United States v. 
ViZZamonte-Marquez, 462 U.S. 579 (1983). The justification for this 
holding, however, was that the vessel had ready access to the open 
sea and could not be readily channeled as on a roadway. The 
Supreme Court has further held that state or territorial borders are 
not in the same class constitutionally as international borders. 
Torres v. Com. of Puerto Rico, 442 U.S. 465 (1979). 

I am also mindful that random automobile stops for game viola- 
tions have been struck down as unconstitutional. See United States 
v. Munor, 701 F.2d 1293 (9th Cir. 1983); Com. v. Palm, 315 Pa. 
Super. 377, 462 A.2d 243 (1983). 

In conclusion, it is my opinion that officials of the Animal 
Health Division of the Department of Agriculture, Trade and Con- 
sumer Protection have the authority to stop vehicles provided that 
they have an articulable suspicion of individualized violation of the 
animal health statutes or regulations or the stops are made at 
permanent roadblocks or temporary roadblocks which meet the 
constitutional criteria set forth above. 
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Municipalities; Open Meeting; Public Oficials; Sections 895.3 5 
and 895.46, Stats., apply to actions for open meetings law viola- 
tions to the same extent they apply to other actions against public 
officers and employes, except that public officials cannot be reim- 
bursed for forfeitures they are ordered to pay for violating the open 
meetings law. OAG 39-88 

August 18, 1988 

LAWRENCE J. HASKIN, City Attorney 
City of Oak Creek 

You have asked for my opinion whether a city can pay the 
plaintiffs attorneys fees as part of settlement of an action against a 
city official for an open meetings law violation. 

You explain that the former mayor, two aldermen and four fire 
and police commissioners from the city of Oak Creek are defen- 
dants in an action commenced in the name of the president of the 
city's police union for alleged violations of the open meetings law. 
As part of settlement negotiations, counsel for the union president 
has proposed dismissal of the action upon payment of attorneys 
fees by the defendants. 

Your specific question is: after a settlement of an open meetings 
law action that provides for dismissal and for the defendants to pay 
for the plaintiffs attorneys fees, can the city reimburse the defen- 
dants for the payment of the plaintiffs attorneys fees? 

You have also asked whether the city attorney, pursuant to 
section 62.1 15, Stats., can be authorized to defend the city officials 
in the open meetings law action? 

In my opinion, the answer to both questions is yes. 

The two statutes providing for reimbursement to public officials 
who are defendants in legal actions are sections 895.35 and 895.46. 
Where section 895.35 applies, the designated governmental unit has 
the discretion to pay all reasonable expenses that the officer neces- 
sarily expended. Where section 895.46 applies, the governmental 
unit has an obligation to pay the judgment and expenses identified 
in the statute. 

Section 895.35 provides: 

Whenever in any city, town, village, school district, voca- 
tional, technical and adult education district or county charges 



of any kind are filed or an action is brought against any officer 
thereof in his official capacity, or to subject any such oficer, 
whether or not he is being compensated on a salary basis, to a 
personal liability growing out of the performance of official du- 
ties, and such charges or such action is discontinued or dismissed 
or such matter is determined favorably to such officer, or such 
officer is reinstated, or in case such o@cer, without fault on his 
part, is subjected to a personal liability as aforesaid, such city, 
town, village, school district, vocational, technical and adult 
education district or county may pay all reasonable expenses 
which such officer necessarily expended by reason thereof. Such 
expenses may likewise be paid, even though decided adversely to 
such officer, where it appears from the certificate of the trial 
judge that the action involved the constitutionality of a statute, 
not theretofore construed, relating to the performance of the 
official duties of said officer. 

Section 895,46(1)(a) provides: 

If the defendant in any action or special proceeding is a public 
officer or employe and is proceeded against in an official capacity 
or is proceeded against as an individual because of acts commit- 
ted while carrying out duties as an officer or employe and the 
jury or the court finds that the defendant was acting within the 
scope of employment, the judgment as to damages and costs 
entered against the officer or employe in excess of any insurance 
applicable to the officer or employe shall be paid by the state or 
political subdivision of which the defendant is an oficer or em- 
ploye. Agents of any department of the state shall be covered by 
this section while acting within the scope of their agency. Re- 
gardless of the results of the litigation the governmental unit, if it 
does not provide legal counsel to the defendant officer or em- 
ploye, shall pay reasonable attorney fees and costs of defending 
the action, unless it is found by the court or jury that the defen- 
dant officer or employe did not act within the scope of employ- 
ment. If the employing state agency or the attorney general 
denies that the state officer, employe or agent was doing any act 
growing out of or committed in the course of the discharge of his 
or her duties, the attorney general may appear on behalf of the 
state to contest that issue without waiving the state's sovereign 
immunity to suit. Failure by the officer or employe to give notice 
to his or her department head of an action or special proceeding 

commenced against the defendant officer or employe as soon as 
reasonably possible is a bar to recovery by the officer or employe 
from the state or political subdivision of reasonable attorney fees 
and costs of defending the action. The attorney fees and ex- 
penses shall not be recoverable if the state or political subdivi- 
sion offers the officer or employe legal counsel and the offer is 
refused by the defendant officer or employe. If the officer, em- 
ploye or agent of the state refuses to cooperate in the defense of 
the litigation, the officer, employe or agent is not eligible for any 
indemnification or for the provision of legal counsel by the gov- 
ernmental unit under this section. 

Several years ago, my predecessor concluded that section 895.35 
applied to actions for open meetings law violations, but that section 
895.46 did not because that statute did not apply to forfeiture 
actions. See 66 Op. Att'y Gen. 226, 229-30 (1977). In light of 
subsequent supreme court and court of appeals' decisions, the 1977 
opinion must be withdrawn in regard to section 895.46. 

In Crawford v. City of Ashland, 134 Wis. 2d 369,396 N.W.2d 781 
(Ct. App. 1986), the court of appeals held that section 895.46 was 
applicable to forfeiture actions. The court said that the attorney 
general's conclusion that the statute did not apply to forfeiture 
actions was unpersuasive. Crawford, 134 Wis. 2d at 376. However, 
the court said that the attorney general was correct to the extent 
that section 19.96 prohibits reimbursement to officials because the 
open meetings law statute is specific to those prosecutions. 

The supreme court has repeatedly stated that sections 895.35 and 
895.46 were enacted by the Legislature to offer the broadest protec- 
tion reasonably available to public officials and public employes. 
See Beane v. City of Sturgeon Bay, 112 Wis. 2d 609, 614, 619, 334 
N.W.2d 235 (1983); Schroeder v. Schoessow, 108 Wis. 2d 49,67,321 
N.W.2d 131 (1982); and Bablitch & Bablitch v. Lincoln County, 82 
Wis. 2d 574, 579, 263 N.W.2d 218 (1978). 

These court decisions compel me to withdraw part of the 1977 
opinion and now conclude that sections 895.35 and 895.46 apply to 
actions for open meetings law violations to the same extent they 
apply to other civil actions against public officers and employes, 
with the exception that public officials cannot be reimbursed for the 
forfeitures they are ordered to pay for violating the open meetings 
law. See sec. 19.96, Stats. 
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Your specific question is whether the city can reimburse the 
defendant officials if they pay for the plaintiffs attorneys fees as 
part of a settlement to obtain dismissal of the open meetings law 
action. Under section 895.35, the city may exercise its discretion to 
pay the officials' reasonable expenses, which includes the officials' 
costs. See Bablitch, 82 Wis. 2d at 583-84. Therefore, the city has the 
authority to reimburse the officials if as part of the settlement they 
pay for the plaintiffs attorneys fees. 

You also ask whether the city attorney under section 62.1 1 5 may 
represent the officials in an open meetings action. Section 62.1 15 
provides: 

(1) The common council of any city, however incorporated, 
may by ordinance or resolution authorize the city attorney to 
defend actions brought against any officer or employe of such 
city or of any board or commission thereof, growing out of any 
acts done in the course of his employment, or out of any alleged 
breach of his duty as such officer or employe, excepting actions 
brought to determine the right of such officer or employe to hold 
or retain his ofice or position, and excepting also actions 
brought by such city against any officer or employe thereof. 

(2) Nothing in this section contained, nor any action taken by 
any city or by any city attorney pursuant to the provisions of 
this section, shall be construed to impose any liability, either for 
costs, damages or otherwise, upon such city or city attorney. 

Because I have concluded that, with the one exception covering the 
reimbursement for forfeitures, sections 895.35 and 895.46 apply to 
open meetings law cases, I also conclude that the city attorney 
would be able to represent officials in open meetings law cases to 
the same extent the city attorney can represent the officials in other 
forfeiture cases. 

Acquired Immune Deficiency Syndrome; Employer And Employe; 
Paramedic; A police and fire commission is an employer under 
section 103.15, Stats., and may not test paramedic candidates for 
the HIV virus. Civil liability of the commission and the city it serves 
for claims brought by individuals who can prove that they con- 
tracted the HIV virus through employment-related contacts with 
paramedics discussed. OAG 40-88 

August 22, 1988 

GEORGE E. RICE, Acting Corporation Counsel 
Milwaukee County 

You have requested my opinion on two questions. You ask 
whether the police and fire commission of the city of South Mil- 
waukee can require testing for the AIDS virus as part of the normal 
medical physical examination given to paramedic candidates in the 
absence of a declaration by the Department of Health and Social 
Services that paramedics provide a significant risk of transferring 
the AIDS virus to other individuals. It is my opinion that the 
commission may not require such testing. You also ask whether 
section 103.15, Stats., provides any immunity to the commission 
and the city from claims by individuals who can establish that they 
contracted the virus from a paramedic while the paramedic was 
performing his or her duties. The statute itself offers no such immu- 
nity. However, the general principles of immunity and indemnifica- 
tion which apply to the fact situation you pose do provide general 
guidance to the commission and the city. 

Section 103.15(2), as amended by 1987 Wisconsin Act 70, section 
36, provides in relevant part: 

[Ulnless the state epidemiologist determines and the secretary of 
health and social services declares under s. 140.05(1) that indi- 
viduals who have HIV infections may, through employment, 
provide a significant risk of transmitting HIV to other individu- 
als, no employer or agent of an employer may directly or 
indirectly: 

(a) Solicit or require as a condition of employment of any 
employe or prospective employe a test for the presence of an 
antibody to HIV. 




