
hlr. hIarshal1 Linde 
2430 Mulberry Circle 
Wisconsin Rapids, WI 54393 

Dear Mr. Linde: 

I am writing in response to your letter of March 14, 2007, in which you allege that the 
Board of Education ("the Board") of the Wisconsin Rapids Public Schools ("the School 
District") violated Wisconsin's open meetings law in connection with two meetings on 
January 21 and January 29, 2007, at which the Board discussed and ultimately acted on the 
hiring of a new superintendent of schools for the School District. 

Your letter was accompanied by supporting documentation, including: several 
newspaper articles; copies of two Board meeting agendas for the week of January 29, 2007; 
published open session minutes and closed session minutes of the Board's meetings on January 
24 and January29; and a page of the School District's administrative policies setting forth 
position descriptions for the superintendent and other administrative positions. 

You also enclosed a copy of an open meetings law complaint concerning the same 
meetings that was filed on February 6, 2007, with Wood County District Attorney Todd Wolf 
("District Attorney") by Allen Hicks ("Hicks"), Managing Editor of the Wisconsin Rapids Daily 
Tribune ("Daily Tribune"). That complaint was also accompanied by supporting documentation 
that included: a Board meeting agenda for the week of January 22, which included the meeting 
on January 24; a Board meeting agenda for the week of January 29, which included the meeting 
on January 29; a revised agenda for the Board meeting on January 29; and several newspaper 
articles. 

Also enclosed with your letter were: a letter to the District Attorney from attorney 
Robert W. Bums ("Bums") stating the School District's position regarding the Hicks complaint; 
thc District Attorney's letter stating his conclusions regarding that complaint and his decision not 
to file an open meetings law enforcement action; and a cover letter to you from the District 
Attorney concerning your request to him for certain docunlents. 



After casef~~lly rekitning a11 of the abo\,r n~atssinls, I have reached tllc' folloning 
~~nde r s t a i l d i~~g  of the pertinent bets. 

Facts 

Soine time prior to January 21, 2007, the Board published a meeting agenda for the lveek 
of January 22, 2007, that included a scheduled closed session meeting of the Board on 
January 24, 2007, "pursuant to Wis. Stats. 9 19.85(1)(c) for the purpose of considering 
administrator contracts." The agenda further provided that, immediately following the closed 
session, the Board "may meet in open session to act on administrator contracts." The submitted 
materials do not specify the exact date or method of publication for this agenda. By inference, 
however, it appears to have been posted or otherwise p~iblished some time prior to the week of 
January 22, 2007. 

On January 24, 2007, a Board meeting took place. According to the published minutes, 
that meeting went into closed session pursuant to a motion under section 19.85(l)(c) of the 
Wisconsin Statutes "for the purpose of considering 2007-2008 administrator contracts." 
According to the closed session minutes, the closed session included discussion and action on a 
variety of general salary, benefit and contract requests made to the Board by the School District 
administration, as well as discussion of performance evaluation and contract length issues related 
to the contracts of some individual administrators employed by the School District. Following 
those discussions, the Board then invited the School District's Human Resource Director, 
Dr. Robert Crist ("Dr. Crist"), into the closed session and he was asked if he would be interested 
in the School District superintendent position. Dr. Crist said that he would be interested and a 
discussion ensued. Following the conclusion of that discussion, the Board returned into open 
session and approved several general proposals related to administrator contracts and passed a 
motion affecting certain provisions in the contracts of several individual administrators. 

On J a n u q  25, 2007, the Board published a rnecti~lg agenda for the week of January 29, 
2007, that included a scheduled closed session meeting of the Board on January 29, 2007, 
"p~~rsuant to Wis. Stats 19.85(1)(c) for the purpose of discussing the District Superintendent 
position." According to your annotations, this agenda was posted on a bulletin board at the 
School District's central office by 8:13 a.m. iZ revised version of the same agenda was then 
posted by 8:36 a.m. That version of the agenda contained the same closed session notice as 
above and additionally provided that "[tlhe Board may go into open session following the closed 
session to act on the District Superintendent Contract." 

On January 26, 2007, the Daily Tribune published an article about the School District's 
search for a new superintendent. In that article, Board President Wayne Pankratz ("Pankratz") 
told the newspaper that the meeting scheduled for January 29 would involve consideration of 
'"what kind of process we want to use and how we'll approach the situation.'" Pankratz also 



told the nenspaper tllilt thc Board n o i ~ l d  be looki~lg ~ t t  ;I ~ a r i e t )  of candidates for the 
superintendent position and both Pankratz and interim superintendent Bob Cavanaugh said that 
the Board did not ha\-e an official candidate list. 

On January 27, 2007, the Daily Tribune published another article which stated that the 
closed session of the Board scheduled for January 29 would tiot involve consideration of the 
superintendent position. According to that article, Board President Pankratz told the newspaper 
that the previous agenda published on January 25 was incorrect and that the planned closed 
session did not relate to the superintendent position, but rather related to a different district 
administrator who was already an employee of the district. Pankratz also told the newspaper that 
the Board would talk in open session about the process for filling the superintendent position, but 
would not talk about that process in closed session. 

On the morning of January 29, 2007, the Board issued a revised agenda for the meeting 
scheduled for that evening. All specific references to the superintendent position were removed 
from this revised agenda. Instead, the revised agenda provided for a "closed session pursuant to 
Wis. Statute 19.85(1)(c) for the purpose of discussing administrator contracts and benefits." The 
revised agenda further provided that the Board might also return to open session "to act on 
administrator contracts and benefits." The materials submitted do not specify exactly how or 
when this revised agenda was published. For purposes of this discussion, I will assume that it, 
too, was posted at the School District's central office. On the same morning, according to a later 
newspaper article, Pankratz also telephoned Dr. Crist and again asked him about his interest in 
the superintendent position. 

On the evening of January 29, 2007, a Board meeting took place. According to the 
published minutes, that meeting went into closed session pursuant to a motion under 
section 19.85(1)(c) "for the purpose [of] discussing administrator contracts and benefits." 
According to the closed session minutes, the closed session included discussion of numerous 
general issues related to administrator contracts and benefits, as well as some issues related to the 
contract of an individual administrator. Following those discussions, the Board also discussed the 
superintendent position and Dr. Crist's candidacy for that position. According to the minutes, 
this portion of the closed session included both consideration of Dr. Crist's individual 
qualifications for the job-i.e., "the qualifications and leadership skills of this candidateM-and 
discussion of the general process for filling the superintendent position-i.~., "having a full 
superintendent search, candidate pool, past practice in filling this position, and other avenues that 
could be explored to fill this position." The Board also contacted Dr. Crist during the closed 
session and discussed with him the tenns of his possible hiring. 

According to the published minutes, the Board returned to open session after the closed 
session and approved several proposals related to general administrator contract issues, and 
several proposals related to individual administrator contracts. In addition, while in this open 



session, the Bourct also koted 5-1 to approve the hiring of Dr. Crist for the superintendent 
position. 

On February 6, 2001. Hicks filed a kvritten complaint lvith the District Attorney, 
recounting a shorter version of the above facts and alleging that the hiring of the new 
superintendent on January 29, 2007, was done without proper public notice in violation of the 
open meetings law. On February 14, 2007, the District Attorney conferred by telephone with 
Hicks about the intended scope of the complaint and, following that discussion, construed the 
complaint as only alleging that the notice published on January 25 had failed to adequately 
apprise the public of the discussions and actions related to the superintendent position at the 
meeting on January 29. 

On February 15, 2007, attorney Bums sent a letter to the District Attorney presenting the 
School District's views regarding the Hicks complaint. That letter argued that the description of 
the subject matter of "administrator contracts" in the meeting notice of the January 24 Board 
meeting and the revised notice for the January 29 meeting was sufficiently specific under the 
legal standard established in State e.x rel. H.D. Enterprises II v. City of Stoughton, 
230 Wis. 2d 480,486-87, 602 N.W.2d 72 (Ct. 4pp. 1999), which held that the subject matter of a 
meeting need not be described in specific detail and that notice of the general topic of items to be 
discussed is sufficient. 

On February 23, 2007, the District Attorney issued a letter concluding that, under 
H.D. Enterprises and State ex rel. Schneve v. Van Lare, 125 Wis. 2d 40, 370 N. W.2d 271 (1 985), 
the meeting notice published on January 25-which was the one that described the subject of 
"discussing the District Superintendent position"-was sufficiently specific to allow the Board 
both to discuss and take formal action on the hiring of a new superintendent. As previously 
noted, the District Attorney did not address the sufficiency of the notices that described the 
subject as "administrator contracts" and did not address whether the adequacy of the public 
notice given for the January 29 meeting would be affected by the statements made by Board 
President Pankratz in the newspaper on January 27 or by the Board's action in issuing a revised 
agenda on the morning of January 29. 

Discussion 

1. Public notice of Board meeting on January 24, 2007. 

The first claim in your letter is that the public notice of the Board meeting 011 January 24, 
2007--which provided for a closed session "pursuant to Wis. Stats. 9 19.85(1)(c) for the purpose 
of considering administrator contractsu--did not adequately apprise the public that the subject 
matter of the closed session would include discussion of the superintendent position. You 
also allege, as a corollary claim, that the Board's motion to go into closed session 



on January 21--~~hicli indicated "the pul-poss of consiciering 200'-2OOS :idmillistrator 
contracts"-like~~ise did not nctecluatclj specify that the subject matter of the closed session 
\vould include discussion of the superintendent position. 

In 1114' opinion, under the existing case lam, a court would be likely to concl~~de that the 
s~tbject of "administrator contracts" as specified in both the public notice of the January 24 
meeting and the closed session motion at that meeting was sufficiently specific to allow the 
Board to discuss the hiring of a new superintendent. As noted in attorney Bunls's letter of 
February 15, 2007, the eniploqment contract of the superintendent is an "administrator contract" 
within the meaning of section 118.24. The School District's administrative policy that you 
submitted similarly lists the superintendent under the general heading of "Administrative Staff," 
alongside a number of other district administrator positions. That policy thus supports a 
conclusion that members of the public could reasonably have expected a discussion of 
"administrator contracts" at the January 24 meeting to include consideration of the 
superintendent position, as well as other administrator positions in the School District. 

While it is true that the Attorney General's Office would discourage the use of a single 
general heading as broad as "administrator contracts" to cover the multiple contract-related 
issues, both general and individual, that were discussed in the closed session on January 29, that 
level of generality is not prohibited under the existing legal standard established in the 
fi.D. Enterprises and Scltaeve decisions. Accordingly, until such time, if any, as the Wisconsin 
Supreme Court may revise that standard, a court would probably conclude that the Board was not 
required to specify the subject of the January 24 meeting with greater particularity. 

2. Public notice of Board meeting on January 29, 2007. 

The second claim in your letter is that the public notice of the Board meeting of 
January 29, 2007, did not adequately apprise the public either that the subject matter of the 
closed scssion would include discussion of the superintendent position or that the Board would 
consider or act on the superintendent hiring in open session. You also allege, as a corollary 
claim, that the Board's inotion to go into closed session on January 29 likewise did not 
adequately specify that the subject niatter of the closed session would include discussion of the 
superintendent position. 

The analysis of the notice issues in relation to the January 29 meeting is conlplicated by 
the fact that the Board issued two different public notices for that meeting. The first notice, 
posted on January 25, identified "the purpose of discussing the District Superintendent position" 
and indicated that the Board "may go into open session follotving the closed session to act on the 
District Superintendent Contract." The second notice, issued on the morning of January 29, 
rcmoved the specific references to the superintendent position and instead provided for a "closed 
session pursuant to Wis. Statute 19.85(1)(c) for the purpose of discussing administrator contracts 
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and benefits," to be folloued by 11 possible ope11 session "to act on administr:ttor cotitructs ~l11d 
benefits." Also con~plicatit~g the situation is the fact that, on January 1-, 2007. the Daily Tribune 
published an article in u.hic11 Board President Pankratz, is alleged to have said that the agenda 
published on January 25 was i n c o ~ ~ e c t  and that the closed session planned for January 29 did not 
relate to the superintendent position. According to the article, Pankratz also indicated that the 
Board \iould talk in open session about the process for filling the superintendent position, but 
would not talk about that process in closed session. For the sake of analytical clarity and 
con~pleteness, I will consider each of these factors separately. 

The first question to consider is whether the original notice posted on January 25, 
standing alone, adequately apprised the public that the Board meeting on January 29 would 
include closed session discussion and'or open session action on the superintendent position. This 
is the issue that the District Attorney addressed in his letter of Febnlary 23, 2007, and I agree 
~v i th  his conclusions on this point. There can be no serious doubt that a notice that specifically 
referred both to closed discussion of "the district superintendent position" and to possible open 
session action "on the district superintendent contract" exceeded the degree of specificity 
required under H.D. Enterprises and Schaeve. 

The second question to consider is whether the revised notice posted on the morning of 
January 29, standing alone, adequately apprised the public that the Board meeting on January 29 
would include closed session discussion and/or open session action on the superintendent 
position. The District Attorney was not asked to address this question. The revised notice of 
January 29-which referred to discussion and possible action on the general subject of 
"administrator contracts and benefits"--is essentially equivalent to the notice of the January 24 
meeting, discussed in the preceding section-which referred to the general 
subject ofb'administrator contracts." I conclude, therefore, that the revised notice of 
January 29--considered standing alone--was sufficient under the existing case law, for the same 
reasons already given with regard to the notice of the January 24 meeting. 

The third question is whether either of the two written notices that the Board issued for 
the January 29 meeting can be considered adequate under the open meetings law, when those 
notices are considered not standing alone, but in the context of the public statements that Board 
President Pankratz made to the Daily Tribune on January 27. Once again, the District Attorney 
was not asked to address this question. 

C'nder section 19.83(2), the public notice of a nieeting must "reasonably apprise" the 
public of the meeting's subject nlatter. Whether such a notice is reasonable, in any given case, 
necessarily depends in part on the si~rrounding circun~stances. A notice that, standing alone, 
would reasonably apprise the public that a meeting would include discussion of a particular 
subject, may no longer provide such reasonable notice if it is acconlpanied by other pi~blic 
statements expressly indicating that the meeting in question will rlot include that cery subject. 



O t h e n ~  ise. a yo\ sninle1ital body that 11-islled to er.ade the reqilirt.ments of the open mcetinys 1a1v 
could have a positi~e incenti\.e to spread misinfol~i~ation prior to its meetings. 

Here, the Board initially posted a notice on Januarq 35 uhich specificallq indicated that 
the January 29 meeting would include cotis~cleration and possible action on the s~tperintendent 
position. Then, on January 27, the local newspaper reported that Board President Pankrat~ had 
said that the originally posted notice was incorrect and that the closed session planned for 
January 29 did not relate to the superintendent position. In m y  opinion, it is quite possible that a 
court could find that those statements would be reasonably likely to affirmatively mislead 
members of the public into believing that the subject of the superintendent hiring had been 
specifically excluded from the January 29 closed session and that any consideration of the 
superintendent position in open session would only involve discussion of the process for filling 
that position, and would not involve the candidacy of any particular individuals. 

Furthermore, the impression that the subject of the superintendent hiring had been 
specifically excluded from the January 29 closed session was confinned and strengthened on the 
morning of January 29, when the Board issued a revised agenda from which all specific 
references to the superintendent position had been removed. In context, the action of issuing that 
revised agenda strongly suggests that the previous agenda was being amended to agree with the 
Board President's statements in the newspaper article. These circumstances tend to support a 
conclusion that, even if the revised agenda-standing alone-would reasonably have apprised 
the public that the superintendent position might be discussed, it did not provide reasonable 
notice of that subject in the context of the Board President's statements. 

Of course, a determination of reasonableness by a court would have to consider all 
relevant circumstances and the parties in an enforcement action would have an opportunity to 
develop a more complete factual record than has been submitted to this office. With that caveat, 
however, it is my opinion that the facts that have been provided could support a conclusion that 
the Board failed to give adequate notice that the subject matter of the January 29 meeting would 
include the superintendent position. 

Such a conclusion, under these circumstances, would be consistent with the legal 
standard for subject-matter notice established in the H.D. Ente~priscs and Schilcvc decisions. 
For in those cases, unlike here, there were no statements by the presiding officer of the 
governmental body specifically indicating that the meeting in question \could not include the 
particular subject at issue. Nor did the go\.ernmental body, in those cases, re\ ise its meeting 
agenda shortly before the meeting in such a way as to suggest that the subject in question was 
being specifically excluded from the meeting. Had such events occl~rred in either of those cases, 
it seems unlikely that a court \could have concluded that the public had been reasonably apprised 
of the subject of the meeting in question. 



7 
-1 . Scope of closed session disci~ssion on JL~ni~;1r> 119, 110(37 

The third claim in your letter is that the Board erred by alloning 3 discussion that had 
been closed imder section lO.S5(l)(c) to include not only consideration of the personal 
qi~alifications of one or more individual candidates for the superintendent position. such as 
Dr. Crist, but also a broader policy discussion of the general plan or process for filling that 
position. This is another issue that the District Llttorney was not asked to address. 

Section 19.85(1)(c) allows a governmental body to conduct a closed session fbr 
"[c]onsidering eniploynent, promotion, compensation or performance evaluation data of any 
public employee over which the governmental body has jurisdiction or exercises responsibility." 
The language of this exemption refers to a "public employee," rather than to positions of 
employment in general. The exemption thus appears to be intended to protect individual 
employees from having their personal actions and abilities disciissed in public and to protect 
governmental bodies from potential claims that could arise from the public discussion of 
personal information. See Oshkosh Xorthu'estern Co. v. Oshkosh Librun Bd., 125 1Vis. 2d 480, 
486, 373 N.W.2d 459 (Ct. App. 1985). Its purpose is not, however, to protect a governmental 
body when it discusses general policies that do not inkolve identifying individual employees. 
See 80 Op. Att'y Gen. 176, 177-78 (1992). Accordingly, the Attorney General has concluded 
that section 19.85(1)(c) may authorize a closed discussion of the qualifications of and salary to 
offer a specific job applicant, but does not authorize a closed discussion of the qualifications and 
salary range for the position in general. See 80 Op. Att'y Gen. 176, 178-82 (1992). 

Applying the same reasoning here leads to the conclusion that the closed session that the 
Board held on January 29 pursuant to section 19.85(1)(c), could not properly include discussion 
of general policies related to the process for filling the superintendent position, except to the 
extent that such discussion would also involve the discussion of the personal actions or 
characteristics of one or more identifiable individuals. Although, once again, a firm conclusion 
cannot be reached without a fully deteloped factual record, the facts that have been submitted 
suggest that the Board's closed discussion of "having a fill1 superintendent search, candidate 
pool, past practice in filling this position, and other avenues that could be explored to fill this 
position" may have exceeded the scope of what could properly be discussed in closed session 
under section 19.85( 1 )(c). 

Conclusions 

For the reasons noted above, i t  is the conclusion of this office that no open meetings law 
kiolation occurred uith regard to either the public notice or the closed session niotion for the 
Board meeting on January 24, 2007. Contingent upon the developnlent of a complete factual 
record, liowe\er, your letter and supporting niatet-ials could support claims of tuo possible 
\.iolations related to the rneeting on January 29, 2007. First, it  is possible that the statements 



made b> tlie Board Presicirut in the nenspaper on J'tnual-y 2: and the I-CI ised a,uc~lcla posted on 
the nlon~ins of Ja~i~lary 29 could be fo~ind sufficient to aflirn~ativzly mislead the p~tblic into 
belie\-ing that the subject of the s~iperintencieut hiring had been specifically excluded from the 
January 29 meeting. Absent other controverting evidence, a court might infer from those facts 
that the nritten agendas issued by the Board failed to reasonably apprise the public that the 
meeting would include that subject, in violation of section lC).S4(2). Second. it is possible that' 
any discussion, during the closed session on January 29, of general policies related to the process 
for filling the superintendent position could be found to have exceeded the pern~issible scope of a 
closed discussion under section 19.S5( l)(c), except to the extent that such discussion would also 
involve the discussion of the personal actions or characteristics of one or more identifiable 
individuals. 

Both of these potential claims, however, involve questions of predominantly local, rather 
than statewide, concern. Enforcement actions raising such claims are more appropriately 
handled by a local District Attorney, rather thm by the Attorney General's Office. Here, as 
previously noted i t  appears that the District Attorney was not asked to examine either of the 
above possible violations when he considered the open meetings law conlplaint filed on 
February 6, 2007, by Hicks. In addition, it does not appear that you have filed your own open 
meetings law complaint with the District Attorney, asking him to specifically consider those 
alleged violations. You should be aware that the decision to seek a forfeiture penalty against 
conduct believed to be an open meetings violation is one entrusted to the broad discretion of the 
prosecutor. State v. Karpinski, 92 Wis. 2d 599, 607, 285 N.W.2d 729 (1979). Factors to 
consider include the availability of prosecutorial resources, the expense of litigation, the 
likelihood of success, the priority that can be given to a particular type of prosecution in light of 
the overall mission of the office, the nature and extent of the harm resulting from the violation 
and the extent to which a similar result might be obtained without litigation. You should also be 
aware that district attorneys also have the option of addressing violations of the public meetings 
law through more informal means such as warning letters. If you file a complaint and the 
District Attorney declines to commence an enforcement action within 20 days, then you can 



initiate )OLII LNI-I action p~lrsuant to section i9.9-(4). i f  yu~l  prevail in such oil ;stioll. the court 
may a~vard l ou r  actual attonleq fees and other necessary costs. 

Thank you for yoLlr interest in assuring compliancr 1% it11 the open meetings latt . 

Sincerely, 

Thoinas C. Bellavia 
Assistant Attorney General 

TCB :rk 

c: Todd Wolf 
District Attorney 
brood County 
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