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COUNTY BOARD; RESIDENCE, DOMICILE AND LEGAL
SETTLEMENT; TEACHERS; County board has power to adopt
ordinance requiring all county employes, including those employed
by the Handicapped Childrens Education Board (HCEB) pursuant
to section 115.86(5), Stats., to maintain residence within the county.
However, HCEB rather than county board has power to appoint
such personnel and to remove them. Exercise of such power may be
limited by civil service ordinance or labor contract. OAG 1-84

January 5, 1984

Kenneth J. Bukowski, Corporation Counsel
Brown County

You request my opinion whether teachers and other personnel
employed by the Brown County Handicapped Children's Education
Board (hereinafter HCEB) pursuant to section 115.86(5), Stats., are
subject to section 4.103 of the Brown County Code of Ordinances
adopted by the Brown County Board of Supervisors, which provides
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in part: "All employees of Brown County must reside within the
physical boundaries of the county."

It is my opinion that teachers and other personnel employed by
HCEB are county employes and are subject to the residency
requirement.

You further inquire whether the county board has the power to
terminate HCEB employes who fail to comply with the residence
requirement. The answer is no. Such power is within the power of the
HCEB under the provisions of section 115.86(5). See 44 Op. Att'y
Gen. 262 (1955). The county board may exercise indirect control
with respect to retention of staff through budget approval
procedures.

Section 115.82(2) permits a county board "to establish a special
education program for children with exceptional needs, for school
districts in the county." The program is supervised by a board
appointed by the county board or county board chairman pursuant
to section 115.86(3). Compensation and reimbursement for mileage
of board members is fixed by the county board. Neither the "pro
gram" nor the "board" are entities separate from the county.
Although the HCEB may apply for state aids, section 115.86(10)
provides: "All state aid shall be paid to the county treasurer and
credited to the fund of the board." Section 115.86(5) provides that
the HCEB may "employ teachers and other personnel." However,
such personnel are county employes paid from the county treasury
under authority of a budget prepared by the HCEB board and
approved by the county board. Section 115.86(5) provides:

BOARD DUTIES. The board shall have charge of all matters
pertaining to the organization, equipment, operation and mainte
nance of such programs and may do all things necessary to per
form its functions, including, without restriction because of
enumeration, the authority to erect buildings subject to county
board approval and employ teachers and other personnel. The
board shall prepare an annual budget which shall be subject to
approval of the county board under s. 65.90 and shall include,
without limitation because of enumeration, funds for the hiring of
staff, the purchase of materials, supplies and equipment and the
operation and maintenance of buildings or classrooms.
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I construe the words "employ teachers and other personnel" as
granting the HCEB power of appointment which includes power of
removal. Appointment and removal may be limited by civil service
provisions or labor contract. See sees. 59.07(20), 59.15(2)(d),
59.21(8), 63.01-63.17 and 111.70-111.77, Stats. You advise that
Brown County does not have a civil service ordinance applicable to
these or other county positions.

A county may lawfully require as a condition of employment that
employes reside within their territorial limits. McCarthy v. Philadel
phia Civil Service Commission. 424 U.S. 645 (1976); Miller v.
Krawczyk, 414 F. Supp. 998 (E.D. Wis. 1976).

In my opinion the provisions of section 59.15(2)(a) and (c) which,
with exceptions, permit the county board to "establish regulations of
employment for any person paid from the county treasury ..." and
section 59.025(3), which empowers the county board to create and
abolish positions, coupled with the power of the county board to
approve the annual budget of HCEB, including "funds for the hiring
of staff' under section 115.86(5), represent an adequate basis for
enactment of a reasonable ordinance requiring county employes to
maintain residence within the county.

BCL:RJV

CIRCUIT COURT; FEES; GARNISHMENT; In garnishment
actions, a clerk of circuit court is not authorized to collect the
deposit and disbursement fees set forth in section 814.61(12)(a),
Stats., unless the gamishee has paid money into court and obtained a
court order directing the clerk of courts to deposit the money in a
safe depository. State agencies are not required to pay the fees out
lined in section 814.61 (except for the filing fee in section 814.61(1)),
nor are they required to pay the fee for filing a garnishment action
under section 814.62(1). OAG 2-84

January 5, 1984

Michael Ley, Secretary
Wisconsin Department of Revenue

You have requested my opinion as to whether a clerk of circuit
court has authority in garnishment actions to collect not only the
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filing fee established by section 814.62(1), Stats., but also the deposit
and disbursement fees set forth in section 814.61(12)(a). It is my
opinion that a collection of the fees outlined in section 814.61(12)(a)
is only authorized in those garnishment proceedings where the gar-
nishee has paid at least $1000 into court and has also obtained a
court order directing the clerk of courts to deposit the money in a
safe depository.

Section 814.62(1) provides:

The fee for commencing a garnishment action under ch. 812,
including actions under s. 799.0l(4)(b), is $12. Of the fees received
by the clerk under this subsection, the county treasurer shall pay
50% to the state treasurer for deposit in the general fund and shall
retain the balance for the use of the county.

Section 814.61(12)(a), added to the statutes by chapter 317, Laws
of 1981, provides:

In a civil action, the clerk of court shall collect the following
fees:

(12) RECEIVING AND DISBURSING MONEY, (a) Trust
funds and small estates. 1. For receiving a trust fund, or handling
or depositing money under s. 757.25,807.10 (3) or 880.04 (2)(a), at
the time the money is deposited with the clerk, a fee of $10 or
0.5% of the amount deposited, whichever is greater. In addition,
a fee of $10 shall be charged upon each withdrawal of any or all of
the money deposited with the clerk.

You report that at least one circuit court clerk has interpreted
section 814.61(12)(a) as encompassing garnishment actions. Accord
ingly, the clerk has requested your agency, the plaintiff/creditor in a
garnishment action, to pay the deposit and disbursement fees out
lined in that section. More specifically, you report that the clerk
believes section 757.25, referred to in section 814.61(12)(a), to be
applicable to any garnishment involving a sum of at least $1000. It is
my opinion that this interpretation is erroneous.

Section 757.25 states:

The judge of any court of record on the application of a party to
any action or proceeding therein who has paid $1,000 or more
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into court in the action or proceeding may order the money to be
deposited in a safe depository until the further order of the court
or judge thereof. After the money has been so deposited it shall be
withdrawn only upon a check signed by the clerk of the court
pursuant to whose order the deposit was made and upon an order
made by the court or the judge thereof. The fee for the clerk's
services for depositing and disbursing the money is prescribed in
s. 814.61(12)(a).

Though the first sentence of this section has been a part of the stat
utes for nearly a century, its applicability has not been analyzed in
any appellate decisions. Based on the plain wording of the section, I
interpret it as requiring (1) that a party to the action have paid at
least $1000 into court; and (2) that the same party have obtained
from the judge an order directing the clerk of courts to deposit the
money in a safe depository. Given the framework of Wisconsin's
garnishment laws contained in chapter 812, most gamishees would
have no reason to seek a court order of the kind described in section

757.25. Therefore, it is my opinion that section 757.25 is inapplicable
to a garnishment proceeding where no such court order exists.

A typical garnishment involves three parties: the plaintiff/credi
tor, the gamishee and the defendant/debtor. One portion of the gar
nishment proceedings involves the plaintiff filing a complaint
against the gamishee, alleging that the gamishee isr believed to be
indebted to the defendant. Sec. 812.05, Stats. Under section 812.13,
if the gamishee is in fact indebted to the defendant and sets forth this
fact in his or her answer, the gamishee is then allowed to pay volun
tarily to the clerk of courts the amount of money in controversy
between the plaintiff and defendant. The clerk issues the gamishee a
receipt for the payment and the gamishee is thereby discharged of all
liability for the amount paid. Sec. 812.13(1), Stats. It is probable that
a gamishee who voluntarily pays money into court in this manner
maintains little direct interest in the money, for by the terms of sec
tion 812.13 the money is not paid to the court until the gamishee has
already admitted being indebted to the defeudant. Further, upon
completion of the gamishment action the money will most likely be
distributed to either the plaintiff/creditor or the defendant/debtor,
not to the gamishee. See sees. 812.13(3) and 812.13(5). Stats. Given
this lack of direct interest in the deposited money, and since the gar-
nishee's liability ends at the point the money is paid to the clerk of



6  Opinions of the Attorney General Vol. 73

courts, I do not envision a need for most gamishees to seek a court
order under section 757.25 directing the clerk of courts to deposit the
money in a safe depository.

This is not to say that a gamishee would never have a need or
desire to do so. Under section 812.15(1) a garnishee has a right to
defend the principal action in a garnishment proceeding (i.e., the
action between the plaintiff/creditor and the defendant/debtor) if the
defendant chooses not to defend. This section apparently applies to a
garnishee whose affairs are so closely tied to those of the defendant
that the gamishee does in fact hold a direct interest in the money
allegedly owed to the plaintiff. Such a garnishee may still choose to
pay the controverted amoimt into court voluntarily, but because of
his or her direct interest in the fund, the gamishee may wish to
ensure the security and the growth of the fund by requesting a court
order as described in section 757.25. Further, under section
812.13(1), the plaintiff can request the gamishee to pay the contro
verted amount to the court, and if the request is not complied with,
the plaintiff is entitled to a judgment against the garnishee. A gar
nishee who has a financial interest in the outcome of the garnishment
action may respond to such a request by seeking protection of the
deposited fund under section 757.25. Hence, it is my opinion that
section 757.25 does apply to gamishment proceedings where a gar
nishee with a direct stake in the sum being paid to the court has
obtained a court order directing the clerk of courts to deposit the
fund in a particular safe depository, and where the amount deposited
totals at least $1000. In this narrow situation, a clerk of courts is
authorized to collect the deposit and disbursement fees outlined in
section 814.61(12)(a).

My opinion that section 757.25 applies only in those instances
where a court order exists finds further support in the stmcture of
section 814.61(12)(a) itself. The section speaks of handling and
depositing money under three statutory sections: sections 807.10(3),
880.04(2)(a) and 757.25. The first section, section 807.10(3), focuses
on the situation where money is awarded to a minor who lacks a
guardian. It empowers a court to order a clerk of courts to handle
the money in accordance with section 880.04(2), the second section
listed in section 814.61(12)(a). Section 880.04(2) authorizes a clerk of
courts to deposit the funds into savings accounts on behalf of the
child, or to invest the funds in the stock of a savings and loan associ-
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ation. I have already discussed the language of the third section, sec
tion 757.25. In enacting section 814.61(12)(a), which groups together
these three sections, the Legislature appears to have viewed the sec
tions as sharing a common characteristic. It is my opinion that a
court order is the common characteristic, an order which directs the
clerk of courts to deposit a sum of money in a given fashion. Not
every garnishment action will bear this characteristic, as I have dis
cussed. Hence, it is my opinion that only those garnishment actions
that do involve a gamishee obtaining a court order fall within the
parameters of section 814.61(12)(a).

An important question inextricably tied to the question you ask is
whether the Department of Revenue or any other state agency must
pay any of the fees enumerated in section 814.61. It is my opinion
that a state agency must pay only the filing fee set forth in section
814.61(1). It is a long-standing rule of statutory construction that the
state is not subject to a statute of general application that inures to
the cost or burden of the state unless the state is explicitly included
within the provisions of the statute. Fulton v. State Annuity Inv.
Board. 204 Wis. 355,360-61,236 N.W. 120 (1931); State ex rel. Mar
tin V. Reis, 230 Wis. 683,687,284 N.W. 580 (1939); Kenosha v. State.
35 Wis. 2d 317, 323, 151 N.W. 36 (1967); State ex rel. Dept. of Pub.
Instruction v. ILHR. 68 Wis. 2d 677, 229 N.W.2d 591 (1975). This
rule arises from the presumption that "the legislature does not
intend to deprive the crown of any prerogatives, rights, or property
unless it expresses its intention to do so in explicit terms ...." State v.
Milwaukee. 145 Wis. 131,135,129.N.W.2d 1101 (1911). An analysis
of section 814.61 reveals that subsection (1), regarding filing fees,
refers specifically to state agencies. It states; "This includes actions
and proceedings commenced by a government unit as defined in s.
108.02(28)." No other subsections of section 814.61 contain this or a
similar provision. Thus, it is my opinion that the remaining subsec
tions of section 814.61 are meant to be of general applicability only,
and hence do not affect state agencies. As a corollary matter, it is my
opinion that state agencies are also not required to pay the fee for
filing a garnishment action as set forth in section 814.62(1), for that
section likewise makes no reference to the state.

BCLiRCB
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CORPORATION COUNSEL; COUNTIES; DISTRICT
ATTORNEY; 51.42 BOARD; WORDS AND PHRASES; Section
51.42(5)(h)7. permits multicounty 51.42/51.437 board to retain pri
vate legal counsel only where the corporation counsel of each
county, or district attorney of each county not having a corporation
counsel, notifies the board that he or she is unable to provide specific
services in a timely manner. Litigation, as used in section 59.44(3),
applies only to civil court proceedings and does not include griev
ance proceedings or proceedings before an administrative agency.
OAG 3-84

January 5, 1984

William A. J. Drengler, Corporation Counsel
Marathon County

You request advice to clarify language in unpublished opinions of
this office, OAG 31-83, dated August 11, 1983, and OAG 38-82,
dated May 20, 1982. The latter opinion was addressed to you and
stated in part:

You request my opinion whether the Human Services Board of
Langlade, Lincoln and Marathon counties, which was organized
by the county boards of the three respective counties pursuant to
sees. 51.42(3)(a) and 51.437(4), (7)(b), Stats., to carry out sec.
51.42, Stats., responsibilities for Langlade, Lincoln and Mara
thon counties, and sec. 51.437, Stats., responsibilities for Lan
glade and Marathon counties, can retain private legal counsel to
advise and act for the Human Services Board in administrative

hearings and court proceedings.

It is my opinion that it does not have such authority. These
legal duties are the responsibilities of the district attorneys or cor
poration counsel of the respective counties. It is my opinion, how
ever, that the counties could jointly employ a county corporation
counsel or assistant county corporation counsel to furnish certain
legal service to the Human Services Board. See sees. 59.025(3),
59.07(44), 66.30, Stats, and 60 Op. Atfy Gen. 313, 314 (1971).
The combined board does have authority to purchase limited
legal services for certain clients pursuant to sees. 46.03(17), 46.036
and 55.04(l)(a)8., Stats. However, in furnishing legal services to
clients, a private attorney would be without authority to appear in
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court as an attorney for the board. Further, there must be no
interference with the powers of the district attorney of each
county with respect to prosecution of criminal actions in the
courts of such county and no interference with the duties of each
respective district attorney or county corporation counsel with
respect to the prosecution and defense of civil actions in which
either the state or respective county is interested.

In 63 Op. Att'y Gen. 468 (1974), it was stated that a sec. 51.42
board probably did not have authority to contract with private
legal counsel to furnish legal services to the board. I am of the
opinion that certain sections of the statutes, not referred to in that
opinion, appear to support limited contracts for the purchase of
legal services for clients.

The opinion concluded:

I suggest that you, members of the Human Services Board and
members of the respective county boards of supervisors review
the resolutions, ordinances and contractual agreements involved.

You have not furnished me with copies of the multi-county plan
and contractual agreement approved by the respective county
boards and Secretary of the Department of Health and Social Ser
vices pursuant to section 51.42(3)(b) and (c). Certain of the advice
given herein may be subject to modification depending upon specific
duties contracted for in such documents.

You state that the Human Services Board of Langlade, Lincoln
and Marathon counties continues to retain outside counsel indepen
dent of supervision by the district attorneys or corporation counsel
of the counties involved. Subsequent to the issuance of OAG 38-82,
section 1106 of 1983 Wisconsin Act 27 amended section

51.42(5)(h)7. to provide that a 51.42 Board had the power to:

Enter into contracts to render services to or secure services

from other agencies or resources including out-of-state agencies
or resources. Notwithstanding ss. 59.07(44), 59.456 and 59.47, a
multicounty board organized under sub. (3) (a) or s. 51.437(7) (b)
may contract for professional legal services that are necessary to
carry out the duties of the board if the corporation counsel of each
county of the multicounty board has notified the board that he or she
is unable to provide such services in a timely manner ....
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Similar amendatory language was made in section 51.437(9)(c).

You inquire:

1. To what extent does the referenced statutory change modify
your opinion contained in GAG 38-82 regarding multi-
county 51.437 or 51.42 Boards' abilities to hire independent
outside counsel not supervised by a district attorney or cor
poration counsel?

In my opinion the change in the statute grants a multicounty
board power to contract for professional legal services with private
counsel on an independent contractor basis if sufficient funds are
available only "if the corporation counsel of each county [or district
attorney of each county not having a corporation counsel] of the
multicounty board has notified the board that he or she is unable to
provide such services in a timely manner." The amendment evidently
was passed in recognition of the opinion referred to and of the
restrictive interpretation of then applicable statutes contained
therein. The Legislature could have granted broader power to the
board to retain private counsel, but chose to place a strict rein upon
its use. The statute mentions only corporation counsel without refer
ence to district attorneys even though powers under section 59.47 are
cited. Historically, corporation counsels' functions were carved out
of the district attorneys' responsibilities, first in Milwaukee and later
in other counties. It is reasonable to assume that the Legislature
intended that corporation counsel type functions in those counties
having only a district attorney should be considered when determin
ing whether private legal counsel could be retained. I conclude that
the Legislature intended that the legal officer in each county per
forming civil legal services have opportunity to provide the legal ser
vices required by the board. I therefore construe the section as
requiring notification of declination from the corporation counsel of
each county having such officer and from the district attorney of
each other county. Your subquestions and my responses follow:

a) If the new statute allows for such hiring, in what manner
should a corporation counsel "notif[y] the board that he ■
or she is unable to provide such services in a timely
manner?"
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No notification is called for unless the board requests the respec
tive corporation counsel or district attorney to provide specific legal
services. Notification of inability to provide "such services" could be
made by letter to the board citing reasons. Any declination should be
fully considered in light of the needs of the board, the staff of the
corporation counsel or district attorney, and budget and time
limitations.

b) If several member counties of such a service providing
board rely on a district attorney because no corporation
counsel is employed by those counties, is it presumed
said district attorneys must so notify that board as well?

For reasons set forth above, the answer is yes. The multicounty
plan and contractual agreement approved by the respective county
boards and Secretary of the Department of Health and Social Ser
vices under section 51.42(3)(b) and (c) should be reviewed to deter
mine which officers have initial responsibility to furnish legal ser
vices to the board.

c) If a county employs both a corporation counsel and a
district attorney and the duties for a 51.42 or 51.437 legal
services have not been assigned by the County Board to
the Corporation Counsel, should the District Attorney
or Corporation Counsel or both provide such
notification?

In my opinion each officer should notify the board of his or her
inability to timely furnish the legal services requested. The letter of
notification should in such case note that the county board resolu
tion or ordinance establishing the office of corporation counsel does
not authorize the corporation counsel to perform such services. It is
conceivable that a multicounty contract could provide that a district
attorney of a county not having a corporation counsel furnish legal
advice and representation to the multicounty board.

d) If either counsel is unable or unwilling to so "notify the
board," is the multi-county 51.42 or 51.437 Board with
out power to retain outside counsel?

If any county corporation counsel or district attorney of a county
not having a corporation counsel declines to notify the 51.42-51.437
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Board, such board is without power to retain private counsel to rep
resent it in matters before courts or administrative agencies or to
render legal advice to the board or its officers.

Your second question relates to language contained in GAG 31-
83 which is captioned:

Although a county board in a county with a population of
under 500,000 has no permanent or continuing authority to retain
special counsel, it may obtain special counsel with the approval of
the circuit court under section 59.44 on a case-by-case basis in
those situations where the district attorney or corporation coun
sel is unable to continue to perform his or her duties without
potentially violating the rules of professional conduct established
by the Wisconsin Supreme Court. Unless otherwise provided by
statute, in those situations where legal services are required in civil
matters and the provisions of section 59.44 cannot be utilized, the
district attorney or corporation counsel has the exclusive author
ity to perform or supervise the provision of those services.

At page four of the typewritten opinion it is stated:

A labor negotiator need not necessarily be an attorney. As long
as no legal services within the meaning of section 59.47(1) and (3)
are performed, the employment of such a person falls within the
general authority of the board to manage its business and con
cerns under section 59.07(5). There is no special statute authoriz
ing a county board to retain independent counsel to engage in
labor litigation. Unless a conflict of interest situation has arisen,
counsel who performs labor litigation must therefore be an assist
ant district attorney or an assistant corporation counsel, or be
supervised by the district attorney or corporation counsel under
section 59.44(3).

You inquire:

2. Regarding GAG 31-83, page 4, how is "labor litigation"
defined? That is, at what point is a labor negotiator or advi
sor hired under general 59.07(5) powers practicing law? If
such a person is an attorney, though he or she need not be as
noted by your opinion, and negotiation strategies are used or
recommended with an awareness of the law, is there some
point short of the actual filing of a lawsuit where independent
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counsel may not be retained without offending your opinion
on the provision or supervision of legal services being "vested
exclusively in the District Attorney or Corporation
Counsel?"

I construe "labor litigation" as used in that opinion and "civil
litigation" as used in section 59.44(3) as being applicable only to civil
proceedings, including judicial reviews, in a court of law to the exclu
sion of grievance proceedings, arbitration before an arbitrator or
proceedings before an administrative agency. See Bablitch & Bab-
litch V. Lincoln County, 82 Wis. 2d 574, 263 N.W.2d 218 (1978) and
Beams v. ILHR Department, 102 Wis. 2d 70, 306 N.W.2d 22 (1981).

Section 59.07(5) grants the county board general power to
"Represent the county, have management of the business and con
cerns of the county in all cases where no other provision is made [by
statute] ...." That section does not empower a county board to
employ staff attorneys (other than a corporation counsel or assistant
district attorneys) to advise the board or represent the board or its
agencies or to retain private counsel to perform those tasks, since
other provisions of the statutes specifically provide the manner in
which such professionals are to be chosen. Such special statutes for
most purposes grant the district attorney and his or her assistants
and county corporation counsel exclusive power to provide legal ser
vices and legal representation to the board and other county agen
cies. The opinion referred to was careful to point out that a person
could be employed as labor negotiator only "as long as no legal ser
vices within the meaning section 59.47(1) [legal representation in
court] and (3) [legal advice] are performed ...." In my opinion a per
son who is licensed as an attorney would be performing legal services
if he or she represented the county or a multicounty 51.42/51.437
board in formal grievance proceedings, arbitration proceedings or
proceedings before an administrative agency. See sec. 111.70, Stats.
A county board or multicounty 51.42/51.437 board does not have
power to hire a private attorney to perform such tasks or for the
purpose of rendering legal advice in such areas except as may be
provided by sections 51.42(5)(h)7., 51.437(9)(c), 59.44(3) or other
special statute. I will not speculate as to whether certain advice given
by a labor negotiator or labor advisor, who may be but who need not
be licensed to practice law, constitutes the practice of law.

Your third set of questions follows;
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3. If the County Board determines that certain legal services,
such as labor counsel or 51.42/51.437 counsel, are most effi
ciently provided by a private attorney specialist on an ongo
ing day-to-day basis, may this be done?

a) If this is done, may such counsel be hired as an assistant
district attorney or assistant corporation counsel?

b) If this is done, must a district attorney or corporation
counsel directly supervise such legal services? If so, to
what recommended extent?

c) If such private counsel is unwilling to be supervised by a
district attorney or a corporation counsel, would such
unwillingness to be supervised change your opinion?

d) If a multi-county 51.42/51.437 Board chooses to con
tinue to retain independent counsel, what responsibili
ties do the respective county boards have in this regard?

The answer to your first question is no if you mean that a "private
attorney specialist" would be retained as private counsel on an inde
pendent contract basis. See OAG 31-83 and discussion under ques
tion one. In view of this answer, subquestions (a), (b) and (c) need
not be answered. However, it is noted that where attorneys are
appointed under section 59.44(3), they are appointed to "assist the
district attorney" or corporation counsel and would be subject to
supervision by such officer. Subquestion (d) is concerned with
responsibilities county boards have with respect to a multicounty
51.42/51.437 board's retention of independent private counsel. As
stated under question one, such contracting is permissible only
where the corporation counsel of each county has notified the board
that he or she is unable to provide such services in a timely manner.
The county boards of the various counties can influence such policy
by limiting funds or providing funds in the budget approved for such
board, in approval of the plan and in formulating the multicounty
contract pursuant to section 51.42(3)(b) and (c). County boards can
also influence the decision of a 51.42/51.437 board with respect to
any desire to contract for private counsel by providing adequate
competent staff in the offices of corporation counsel and district
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attorney including county employment of an adequate number of
assistants.

A multicounty 51.42/51.437 board should seek and rely on advice
of the district attorney (district attorneys), corporation counsel (cor
poration counsels) of the county or counties involved. There may be
provisions in the multicounty plan or contract approved under sec
tion 51.42(3)(b) and (c) which establish lines of primary responsibil
ity or first reference with respect to rendering legal services to the
51.42/51.437 board. Public officers are accorded a degree of protec
tion when they seek and rely on advice of an attorney who has a duty
to render legal advice to them. See State v. Davis, 63 Wis. 2d 75, 216
N.W.2d 31 (1974), which also held that the statutory limitation of
section 59.07(44) to civil matters was not intended to preclude a cor
poration counsel from apprising his county board and its members
of the consequences, both civil and criminal, which result from spe
cific actions of the board, as well as the legal implications of its
actions. A public officer such as a member of the multicounty 51.42/
51.437 board risks personal liability and may be in violation of a
criminal statute such as section 946.12(2) if he or she "does an act
which he knows is in excess of his lawful authority or which he
knows he is forbidden by law to do in his official capacity." In
Pugnier v. Ramharter, 275 Wis. 70, 81 N.W.2d 38 (1957), a taxpayer
successfully prosecuted a suit against members of a town board to
recover back into the public treasury funds which the town board
had contributed to charitable agencies. The court held that such pay
ments were illegal as being beyond the power of the town or town
board to make.

In submitting future requests, please conform to the requirements
to be observed by district attorneys and county corporation counsels
set forth in 62 Op. Att'y Gen. Preface (1973). We have not had the
benefit of your preliminary research or opinion with respect to your
numerous questions.

BCL:RJV
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CLERK OF COURT; FEES; PUBLIC RECORDS; REGIS
TER IN PROBATE; The alphabetical index which the register in
probate must maintain pursuant to section 851.72(5) is not a court
record and thus is open to public access under sections 59.14(1) and
19.31. The index may not, however, contain results of proceedings
under chapters 55 and 880.

The $4.00 search fee of section 814.66(1 )(j) applies only when a
person fails to furnish the docket or file number or when a search is
conducted to ascertain the existence or non-existence of a record.

The charge for a one page certified copy from the register in pro
bate or clerk of court is comprised of an initial $3.00 certifying fee
and a $1.00 per page fee and is thus $4.00. OAG 4-84

January 5, 1984

David H. Raihle, Corporation Counsel
Chippewa County

You have asked several questions relating to access to certain
public records and the fees which the register in probate and the
clerk of court may charge for providing such access.

Your first question concerns the alphabetical index of court
records which the register in probate is required to maintain pursu
ant to section 851.72(5), Stats. You indicate that this index "contains
matters that are closed by the restrictions of 880.33(6) and Chapter
55." I have been informed that currently in Chippewa County a sin
gle unified index includes probate records, the names of people who
have been placed under protective services and the names of people
who have been found incompetent. Specifically you ask: "Pursuant
to the open records law, does the public have access to the alphabeti
cal index which contains closed matters?"

In my opinion, the public should have access to the alphabetical
index which the register in probate is required to maintain pursuant
to section 851.72. Those matters which are not accessible by the pub
lic because of sections 55.06(17)(a) and 880.33(6) should not be
maintained in the alphabetical index.

Section 59.14(1) provides that the register in probate must allow
public inspection of all books and papers which are required to be
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maintained in that office. This section grants " 'an absolute right of
inspection subject only to reasonable administrative regula
tions. ...' " State ex rel. Bilder v. Delavan Tp., 112 Wis. 2d 539, 553,
334 N.W.2d 252 (1983). The court in Bilder recognized an exception
to this rule where there is a countervailing statute. Sections
55.06(17)(a) and 880.33(6), however, are not countervailing statutes
because they provide exceptions for court records but not for indices
to court records. The alphabetical index which the register in pro
bate is required to maintain pursuant to section 851.72(5) must
therefore be accessible.

Similarly, the Wisconsin public records law declares a "presump
tion of complete public access ...." Sec. 19.31, Stats. The Legisla
ture has recognized as a matter of public policy that there are areas
where countervailing interests override the public interest in access
to public records. Sections 55.06(17)(a) and 880.33(6), however,
once again only restrict access to the court records and not to the
index to the court records.

Chapter 55 provides for protective services for people in need of
such services such as the developmentally disabled, the chronically
mentally ill and the mentally retarded. Section 55.06(17)(a) provides:
"Any records of the court pertaining to protective services or place
ment proceedings ... are not open to public inspection ...." The stat
ute provides exceptions for the subject of the proceedings, for the
subject's guardian, attorney and guardian ad litem, and for other
persons with the consent of the subject or by court order.

Section 880.33 describes the procedures to be used in determining
incompetency. Section 880.33(6) provides: "All court records perti
nent to the finding of incompetency are closed but subject to access
as provided in s. 55.06(17). The fact that a person has been found
incompetent is accessible to any person who demonstrates to the cus
todian of the records a need for that information."

The alphabetical index required by section 851.72(5) is not a court
record. Section 851.72(5) requires that the register in probate "[k]eep
an alphabetical index to the court record and the file containing the
original documents or microfilm copies thereof." Because the index
is not a part of the court record, sections 55.06(17)(a) and 880.33(6)
do not prevent public access to the alphabetical index. The alphabet
ical index should not, however, disclose the results of incompetency
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or protective services proceedings. The alphabetical index can only
inform the user where such information is located.

My answer is guided by a previous opinion and the legislative his
tory of the statutes following that opinion. In 1978 I stated that
under the former public records law, section 19.21, et. seq., and
under former section 880.33(6), an alphabetical index of names of
proposed wards and a docket containing a list of all documents filed
with the register of probate in Milwaukee County were open to pub
lic inspection because they were not court records pertinent to the
finding of incompetency. 67 Op. Att'y Gen. 130 (1978). In contrast, I
said that under the former section 55.06(17) there coiUd be no public
access to an index of persons placed under protective services
because the statute at that time forbad disclosure of "[a]ny records of
the department, court, or other agency pertaining to a person who is
protected under this chapter ...."

The Legislature responded by adding the second sentence of sec
tion 880.33(6) and by amending section 55.06(17). Ch. 379, Laws of
1981. By amending section 880.33(6), the Legislature allowed limited
access to the fact that a person had been found incompetent to those
people who showed a need for the information. The alphabetical
index, therefore, should not disclose the results of an incompetency
proceeding. A person desiring this information must demonstrate a
need for the information.

The change in section 55.06(17)(a) has broadened access for
records under the protective service system. The section now only
bars access to "court records pertaining to protective services or
placement proceedings" rather than to "any records of the depart
ment, court or agency pertaining to a person who is protected ...."
The index to these records is thus no longer protected from public
access.

The alphabetical index which the register in probate must main
tain pursuant to section 851.72(5) is therefore not a court record and
is thus open to public access under sections 59.14(1) and 19.31. The
index may not however contain results of proceedings held under
chapters 55 and 880. The most a person searching the index would be
able to determine is that such a proceeding occurred. He or she can
then find out further information only if he or she fits under an
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exception listed in section 55.06(17) or by demonstrating a need for
that information under section 880.33(6).

Your second question asks: "If the public has no access to the
alphabetical index and the Register in Probate locates the case
number for a party, does the search fee provided by Wis. Stat.
814.66(1)0) of $4.00 apply?"

In my opinion, the search fee does not apply. As discussed above,
the public has complete access to the alphabetical index by virtue of
sections 59.14(1) and 19.31. The fee imposed by section 814.66(1)0)
is applicable only when a person fails to furnish the docket or file
number or when a search is conducted to ascertain the existence or
non-existence of a record.

Your third and fourth questions concern the application of sec
tions 814.66(l)(g) and (h) and 814.61(5)(a) and (10), which provide
fees to be charged by the register in probate and the clerk of court
respectively for issuing certificates and for providing copies. Specifi
cally you ask:

When a party secures a certified copy from the Register in Pro
bate of a court record, should the Register charge $3.00 for certi
fying and the $1.00 for either comparing or copying? In effect, is
the cost of one certified page $4.00?

When the Clerk certifies a copy, should she charge the $3.00
under (5)(a), $1.00 under (10), or the combination of the two for a
total charge of $4.00 per copy?

In my opinion, the cost of a one page certified copy in both situa
tions is $4.00. Section 814.66(l)(g) provides that the register in pro
bate shall collect $3.00 for each certificate issued. This fee is an initial
fee for certifying the document. Section 814.66(l)(h) imposes an
additional $1.00 per page charge for "copies, certified or otherwise."
The fee for a one page certified copy would thus be $4.00 and the fee
for a two page certified copy would be $5.00.

Similarly, section 814.61(5)(a) provides that the clerk of court
shall collect a fee of $3.00 for issuing certificates. This fee is the initial
fee for certifying the document. Section 814.61(10) provides that the
clerk shall collect a $1.00 per page fee "[f]or copies, certified or
otherwise ...." As in section 814.66, the $1.00 per page charge is
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added to the initial $3.00 certifying fee. Thus, the fee for a one page
certified copy is once again $4.00 and for a two page certified copy is
once again $5.00.

BCLiWHW

EMPLOYER AND EMPLOYE; LABOR; PUBLIC
RECORDS; Public records relating to employe grievances are not
generally exempt from disclosure under the public records law, and
nondisclosure must be justified on a case-by-case basis. OAG 5-84

January 16, 1984

Keith R. Zehms, Corporation Counsel
Eau Claire County

You have requested my opinion as to whether records relating to
labor grievances of Eau Claire County employes are accessible under
the state public records law in subchapter II of chapter 19, Stats.

Apparently the records are kept by the county's personnel direc
tor. Therefore, they are "records" kept by an "authority" as those
terms are defined in section 19.32. As such, there is "a presumption
of complete public access ..." since "denial of public access generally
is contrary to the public interest, and only in an exceptional case may
access be denied." Sec. 19.31, Stats.

Section 19.35(l)(a) states:

Access to records; fees. (1) RIGHT TO INSPECTION, (a)
Except as otherwise provided by law, any requester has a right to
inspect any record. Substantive common law principles constru
ing the right to inspect, copy or receive copies of records shall
remain in effect. The exemptions to the requirement of a govern
mental body to meet in open session under s. 19.85 are indicative
of public policy, but may be used as grounds for denying public
access to a record only if the authority or legal custodian under s.
19.33 makes a specific demonstration that there is a need to
restrict public access at the time that the request to inspect or copy
the record is made.

This provision recognizes three possible bases for denying access to
public records: (1) express statutory exemptions; (2) exemptions
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under the open meetings law if the requisite demonstration is made;
and (3) common law principles. The crux of the common law on
public records is the "balancing test" which provides that the custo
dian "must balance the harm to the public interest from public
examination of the records against the benefit to the public interest
from opening these records to examination, giving much weight to
the beneficial public interest in open public records." State ex rel.
Bilder v. Delavan Tp., 112 Wis. 2d 539, 553, 334 N.W.2d 252 (1983).

Express statutory exemptions to the public records law are con
templated further in section 19.36(1), which reads as follows:

Limitations upon access and withholding. (1) APPLICATION
OF OTHER LAWS. Any record which is specifically exempted
from disclosure by state or federal law or authorized to be
exempted from disclosure by state law is exempt from disclosure
under s. 19.35(1), except that any portion of that record which
contains public information is open to public inspection as pro
vided in sub. (6).

An example of an express statutory exemption is section 146.82
which makes patient health care records confidential. Another
example is the confidentiality of pupil records under section 118.125.
In specific areas such as these, the Legislature has determined as a
matter of public policy that the interests protected by confidentiality
generally outweigh the interests that favor access to public records.
Where such a statute exists, the inquiry usually need go no farther.

I have found no statute that expressly makes labor grievance
records confidential.

As to exemptions under the open meetings law, you point out cor
rectly that section 19.85(l)(a), (b), (c) and (0 indicates some legisla
tive sensitivity to personnel matters. However, their scope is limited
to such serious matters as those involving the investigation or disci
pline of a public employe or those where the information involved
"would be likely to have a substantial adverse effect upon the repu
tation of... [the] person referred to ..." if made public. I assume that
relatively few grievances initiated by employes or their union repre
sentatives fall within these categories. For example, it seems unlikely
that complaints about working conditions would fall within the pur
view of any of the cited exemptions in the open meetings law. Cer-
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tainly it cannot be said that the substance of all grievances would fall
within such exemptions.

Moreover, just because a subject falls within the purview of an
exemption to the open meetings law does not necessarily mean that a
meeting to discuss that subject must be closed. Whether to go into a
closed session based on any one of the exemption provisions is a
discretionary matter for the governmental body, because section
19.85(1) merely states that "[a] closed session may be held^OT any of
the following purposes."

The fact that the exemption provisions may justify, but do not
compel, a closed meeting is reflected in that part of section
19.35(1 )(a), which reads as follows:

The exemptions to the requirement of a governmental body to
meet in open session under s. 19.85 are indicative of public policy,
but may be used as grounds for denying public access to a record
only if the authority or legal custodian under s. 19.33 makes a
specific demonstration that there is a need to restrict public access
at the time that the request to inspect or copy the record is made.

The statute recognizes that in the exemption provisions the Legis
lature has identified categories of sensitive information, but the Leg
islature has not mandated that all such information be withheld all
the time. In my opinion the exemptions under section 19.85 may not
be used as the basis for general blanket exceptions under the public
records law. When exemptions to the open meetings law are relied
on, section 19.35(l)(a) requires a case-by-case determination with
respect to each request as of the time of the request. Any blanket
custodial policy would be contrary to this requirement. 66 Op. Att'y
Gen. 302, 306 (1977).

Likewise, it is my opinion that the common law balancing test
must be applied by the custodian on a case-by-case basis. 63 Op.
Att'y Gen. 400, 401 (1974).

As part of your request you advocate the position that the blanket
confidentiality of grievance records is necessarily implied by section
19.82(1), which reads as follows:

"Governmental body" means a state or local agency, board,
commission, committee, council, department or public body cor
porate and politic created by constitution, statute, ordinance, rule
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or order; a governmental or quasi-governmental corporation; or
a formally constituted subunit of any of the foregoing, but
excludes any such body or committee or subunit of such body
which is formed for or meeting for the purpose of collective bar
gaining under subch. IV or V of ch. III.

You note that grievance procedures are considered to be an
aspect of collective bargaining. Sec. 111.70(l)(d), Stats.; 67 Op. Att'y
Gen. 276 (1978). You conclude that "[s]ince the treatment of griev
ances is exempt from the Open Meeting Law and the documentation
of grievances is an integral part of the grievance procedure it follows
that such documentation should be exempt from the Public Records
Law."

Your reasoning and reliance on section 19.82(1) has some appeal,
but I cannot embrace the breadth of your conclusion.

First, you would imply a blanket categorical exception to the pub
lic records law when the law itself states it will accommodate only
specific statutory exemptions. Sec. 19.36(1), Stats.

Secondly, the exception of collective bargaining meetings from
the open meetings law under section 19.82(1) is not as extensive as
the exception to the public records law you would imply. Section
19.85(3) requires that the "final ratification or approval of a collec
tive bargaining agreement ..." be conducted in open session. Also,
the exception in section 19.82(1) applies only to "governmental bod
ies." It would not apply to those steps in the grievance procedure
which involve public employes and officials who do not constitute a
"governmental body" as defined in section 19.82(1).

In my opinion the exception of collective bargaining meetings
from the open meetings law under section 19.82(1) should be treated
as the other exemptions under section 19.85 for the purpose of
applying the public records law. Therefore, pursuant to section
19.35(1), the fact that collective bargaining meetings of governmen
tal bodies are not subject to the open meetings law may be taken as
an expression of public policy on the subject, but in order to deny
access to the records involved the custodian must make "a specific
demonstration that there is a need to restrict public access at the time
that the request to inspect or copy the record is made."

BCL:RWL
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AUTOMOBILES AND MOTOR VEHICLES; LICENSES
AND PERMITS; TRAFFIC; Imprisonment or suspension of
license under section 345.47(l)(a) and (b). Stats., does not eliminate
the liability of a defendant for payment of the $150 surcharge pro
vided for in section 346.655. The county does not become liable for
the surcharge if not paid. An application for an occupational license
is not a special proceeding requiring the payment of clerk's fees
under section 814.61(1). OAG 6-84

January 16, 1984

J. Denis Moran, Director

State Courts

You have asked several questions regarding the following stat
utes. Section 346.655(1), Stats., reads:

Driver improvement surcharge. (1) On or after January 1,
1982, if a court imposes a fine or a forfeiture for a violation of s.
346.63(1), or a local ordinance in conformity therewith, or s.
346.63(2) or 940.25, or s. 940.09 where the offense involved the
use of a vehicle, it shall impose a driver improvement surcharge in
an amount of $150 in addition to the fine or forfeiture and penalty
assessment.

Section 345.47(l)(a) and (b) reads:

Judgment of forfeiture and penalty assessment. (1) If the
defendant is found guilty, the court may enter judgment against
the defendant for a monetary amount not to exceed the maximum
forfeiture and penalty assessment, if required by s. 165.87, pro
vided for the violation and for costs under s. 345.53 and, in addi
tion, may suspend or revoke his or her operating privilege under s.
343.30. If the judgment is not paid, the court shall order:

(a) That the defendant be imprisoned for a time specified by
the court until the judgment is paid, but not to exceed 90 days; or

(b) In lieu of imprisonment and in addition to any other sus
pension or revocation, that the defendant's operating privilege be
suspended for a period of time not less than 30 days nor more
than 6 months. If the person pays the forfeiture and the penalty
assessment, if required by s. 165.87, after suspension under this
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section, the suspension shall be reduced to the minimum period of
30 days. Suspension under this paragraph shall not affect the
power of the court to suspend or revoke under s. 343.30 or the
power of the secretary to suspend or revoke such operating
privilege.

Your first question is whether imprisonment or suspension under
section 345.47(l)(a) and (b) eliminates the liability of a defendant for
payment of the surcharge provided in section 346.655(1). The answer
is no. The law provides a method for coercing payment ofjudgments
in traffic cases. A person may be imprisoned until he pays, but not
longer than ninety (90) days. In the alternative, the driver's operat
ing privilege may be suspended until the judgment is paid, but not
longer than six (6) months. If a person chooses to serve the full
period of imprisonment or suspension, he cannot be further impris
oned or suspended. However, the imprisonment or suspension does
not extinguish the obligation to pay. In State ex rel. Pedersen v. Bles-
singer, 56 Wis. 2d 286, 295 n.6, 201 N.W.2d 778 (1972), the court
said that section 973.07, which contemplates imprisonment until the
fine and costs are paid, does not provide even by implication that
such imprisonment is in satisfaction of the debt. This is the rule in
this state although in many other states the contrary is true.

Your second question is whether the county is liable for the pay
ment of the surcharge to the state treasurer if the defendant does not
pay. The answer is no. There is no provision making the county lia
ble where such surcharge is not paid by the defendant.

Your third question is what enforcement mechanisms are avail
able to collect the surcharge from the defendant. As to the first
offense of driving under the influence, which is a civil forfeiture
action, the forfeiture may be collected in a civil action brought under
chapter 778. As to the second offense of driving under the influence,
which is criminal, the method of collecting the fine and other charges
is set forth in section 973.07. The court may sentence the defendant
to jail until the fine and other charges are paid, but not to exceed six
(6) months. If the fine is not paid, the judgment may be perfected and
execution issued as provided in chapter 815.

Your last question is whether an application to a judge for an
occupational license under section 343.10 is a special proceeding
within the meaning of section 814.61(l)(a), thus requiring payment
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of a clerk's filing fee. The answer is no. Section 801.01(1) provides
that proceedings in courts are divided into actions and special pro
ceedings. It also provides that the word "action," as used in chapters
801 to 847, includes "special proceeding" unless otherwise provided.
Thus a special proceeding is an action in court. Section 814.61 relates
to civil actions in court. Section 814.61(1) provides for a clerk's filing
fee at the commencement of all civil actions and special proceedings.
This applies only to actions and special proceedings in court.

Section 343.10(1) provides that an application for an occupa
tional license may be filed with a judge of a court of record. It further
provides that the judge may issue an order for an occupational
license. \n State v. Marcus, 259 Wis. 543,49 N.W.2d 447 (1951), the
court pointed out that the occupational license statute confers no
judicial power on the court and that the judge in entering the order is
acting solely in an administrative capacity. Thus it is clear that an
application for an occupational license is not a special proceeding in
court and no clerk's fee is required.

BCL:AH

CONFIDENTIALITY; PUBLIC RECORDS; WORDS AND
PHRASES; Information on sex, ethnic background and handi
capped status obtained through state employment applications for
affirmative action purposes is exempt from disclosure under the pub
lic records law, but birth date information is not. OAG 7-84

January 17, 1984

Howard Fuller, Secretary
Department of Employment Relations

You have asked a series of questions regarding access under the
public records law to certain information obtained from state
employes in connection with state affirmative action programs.

Your first question is:

1. What state or federal statutory or administrative limita
tions, if any, exist upon the right of a requester (as defined in Sec.
19.32(3), Stats.) to have access to records in my custody which
identify the date of birth, sex, ethnic status and handicap status of
individual state employes?
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Section 19.36(1) reads as follows:

Limitations upon access and withholding. (1) APPLICATION
OF OTHER LAWS. Any record which is specifically exempted
from disclosure by state or federal law or authorized to be
exempted from disclosure by state law is exempt from disclosure
under s. 19.35(1), except that any portion of that record which
contains public information is open to public inspection as pro
vided in sub. (6).

Limitation on access to a particular file may be based on the exemp
tions to the open meetings law under section 19.85 if the custodian
can make a specific demonstration that there is a need to restrict
public access at the time the request is made. Sec. 19.35(l)(a), Stats.
The former limitation applies generally to categories of records. The
latter requires a case-by-case determination at the particular time the
request is made.

The pertinent statutory exemption that relates to your programs
is section 230.13, which reads as follows:

Closed records. Except as provided in s. 103.13, the secretary
and the administrator may keep records of the following person
nel matters closed to the public:

(1) Evaluations of applicants.

(2) Names of applicants other than those certified for
employment.

(3) Dismissals.

(4) Demotions.

(5) Disciplinary actions.

(6) Pay survey data obtained from identifiable nonpublic
employers.

(7) Names of nonpublic employers contributing pay survey
data.

This statute does not exempt personnel information, such as date of
birth, sex, ethnic and handicapped status, provided on a job applica
tion form. Failure to specifically exempt this category of information
means that it is subject to the general presumption in favor of disclo
sure. Indeed, under the rule of statutory construction expressio unius
est exclusio alterius the exemption of certain items under section
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230.13 implies that other items not mentioned are not exempt. Team
sters Union Local 695 v. Waukesha County, 57 Wis. 2d 62, 67, 203
N.W.2d 707 (1973).

You refer to section 103.13 as possibly having a bearing on this
matter. It details the rights of an employe to gain access to his or her
own personnel file. Although there are exceptions prescribed, it
appears an employe will always have a right to see the part of the file
relating to date of birth, sex and ethnic and handicapped status. In
my opinion the affirmative establishment of these employe rights
under the employment regulation provisions of chapter 103 does not
necessarily deprive other persons of access to the same information
pursuant to the open records law. Although the statute evinces a
legislative sensitivity to personnel matters, it does not constitute a
specific exemption for the purpose of section 19.36(1), and thus may
not be used as a basis for blanket denial.

You also refer to section 19.85(l)(c) and (f), which authorizes
exemptions from the open meetings law for the following purposes:

(c) Considering employment, promotion, compensation or
performance evaluation data of any public employe over which
the governmental body has jurisdiction or exercises
responsibility.

(0 Considering financial, medical, social or personal histories
or disciplinary data of specific persons, preliminary consideration
of specific personnel problems or the investigation of charges
against specific persons except where par. (b) applies which, if dis
cussed in public, would be likely to have a substantial adverse
effect upon the reputation of any person referred to in such histo
ries or data, or involved in such problems or investigations.

Once again, these provisions evince a legislative sensitivity to per
sonnel matters, but it is clear that they do not constitute blanket
exemptions from the open records law. Section 19.35(1), states in
pertinent part:

[T]he exemptions to the requirement of a governmental body to
meet in open session under s. 19.85 are indicative of public policy,
but may be used as grounds for denying public access to a record
only if the authority or legal custodian under s. 19.33 makes a spe-
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cific demonstration that there is a need to restrict public access at
the time that the request to inspect or copy the record is made.

With respect to section 19.85(l)(f), it is important to note that it is
not enough to be considering some personal information. It must
also be found that the information is such that if made public it
"would be likely to have a substantial adverse effect" on the person's
reputation. "Reputation" is what the community thinks about a per
son. Although there may be situations where the release of informa
tion regarding one's age, sex, ethnic background or handicapped sta
tus could satisfy this requirement, it will be very rare. Certainly it
cannot be presumed as a general matter.

My conclusion to this point with respect to your first question is
that there is no state statutory basis for a blanket exclusion of public
records relating to a public employe's date of birth, sex, ethnic heri
tage or handicapped status.

As to federal law, there are express provisions requiring confiden
tiality of handicap information obtained by the state in connection
with job applications. 29 C.F.R. § 32.15(a) starts out by prohibiting
the state from even asking about handicap status, but section
32.15(b) goes on to allow the state to "invite" such information if it
is made clear that the response is voluntary and the information will
be used solely for affirmative action purposes. Furthermore, section
32.15(d) provides: "Information obtained in accordance with this
section as to the medical condition or history of the applicant shall
be collected and maintained on separate forms that shall be accorded
confidentiality as medical records, except that [limited exceptions
follow]." In my opinion this constitutes an exception to the public
records law under section 19.36(1), and handicap information
obtained as described must be kept confidential.

Federal regulations also contemplate some limitations on access
to sex and ethnic information gathered and kept for the purpose of
affirmative action programs. 29 C.F.R. § 1607.4B provides:

Applicable race, sex. and ethnic groups for recordkeeping. The
records called for by this section are to be maintained by sex, and
the following races and ethnic groups: Blacks (Negroes), Ameri
can Indians (including Alaskan Natives), Asians (including
Pacific Islanders), Hispanic (including persons of Mexican,
Puerto Rican, Cuban, Central or South American, or other Span-
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ish origin or culture regardless of race), whites (Caucasians) other
than Hispanic, and totals. The race, sex, and ethnic classifications
called for by this section are consistent with the Equal Employ
ment Opportunity Standard Form ICQ, Employer Information
Report EEO-1 series of reports. The user should adopt safeguards
to insure that the records required by this paragraph are used for
appropriate purposes such as determining adverse impact, or
(where required) for developing and monitoring affirmative
action programs, and that such records are not used improperly.
See sections 4E and 17(4), below.

Although the statement could be stronger, it appears the intent of
this provision is to limit the use of sex and ethnic information for
purposes relating to equal opportunity programs. In my opinion, it
would be reasonable for a custodian to decide that in order to insure
that the records are not used improperly they must not be made gen
erally available to the public under the public records law.

I have found no similar restrictions on access to age-related infor
mation obtained in connection with the Age Discrimination Act of
1967. 29 U.S.C. §§ 621-34 and 29 C.F.R. § 1627. Therefore, federal
law does not provide a basis for limiting access to such information
under the open records law. Also, note that birth records kept by
state and local registrars are generally available to the public. Sec.
69.23, Stats. This indicates a legislative determination that birth date
information is not the sort of sensitive information which might be
kept confidential under the public records law.

Your second question is:

2. If you determine that no statutory limitations exist, what
common law limitations may exist? Does the application of a bal
ancing test such as that described in State ex rel. Youmans v.
Owens, 28 Wis. 2d 672, 682, 137 N.W. 2nd 470 (1965), result in
any limitations on public access?

One characteristic of the common law on open records is that it
does have limitations, and the limitations are embodied in the state
ment of the common law balancing test which has been expressed as
follows: "[One] must balance the harm to the public interest from
public examination of the records against the benefit to the public
interest from opening these records to examination, giving much
weight to the beneficial public interest in open public records." State
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ex tel. Bilder v. Delavan Tp., 112 Wis. 2d 539, 553, 334 N.W.2d 252
(1983).

Appropriately, it is the responsibility of the custodian to apply the
balancing test. State ex rel. Youmans v. Owens, 28 Wis. 2d 672, 682,
137 N.W.2d 470 (1965), 139 N.W.2d 241 (1966). The custodian is in
the best position to identify and weigh conflicting interests. Remem
ber, however, that there is a presumption in favor of access. I take
this to mean that if counterbalancing interests are about even, the
custodian should decide in favor of disclosure.

From information provided by you it appears that the major con
cerns about disclosure of an employe's birth date, sex, ethnic heri
tage and handicapped status is that it is personal information and
could be used in undesirable ways by a requester. Specifically, there
is a concern that the information could be used to target categories
of people for unsolicited communications. There is also a concern
that the information could be used to focus future discrimination.

You must evaluate these concerns for yourself, but I can give you
some guidance based on existing legal authorities. First, it is well
established that the requester's motives are not material. Sec.
19.35(i), Stats.; Youmans, 28 Wis. 2d at 677. Observing this rule, our
office has opined that private entities, including those with commer
cial purposes, may have access to birth records (58 Op. Att'y Gen. 67
(1969)), lists of students awaiting a particular program in a Voca
tional, Technical and Adult Education District School (61 Op. Att'y
Gen. 297 (1972)) and mailing lists compiled by state agencies (68 Op.
Att'y Gen. 231 (1979)), even though disclosure may result in unsolic
ited communications.

As for the fear of using the information for future discrimination,
I can only point out that our supreme court was not receptive to such
a generalized assertion in Newspapers, Inc. v. Breier, 89 Wis. 2d 417,
421,432,279 N.W.2d 179 (1979). You must evaluate this fear based
on your expertise but it is my opinion that the mere fear that some
information might be used in a discriminatory way at some time is
not sufficient to generally decline access to all the information all the
time.
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Your third question has two parts:

3. a) What effect does the pre-existing pledge of confidenti
ality given by the University to its employes, limiting use to "sta
tistical and reporting purposes only," have on the limitations, if
any, described in your answers to questions #1 and #2, and fur
ther on my subsequent re-release of such information? ....

b) Does the language used on the current state service
application form (Rev. 4/83), quoted above, also constitute a
pledge of confidentiality? This question arises because, if the
information is made available to the public at large, it would not
be possible to guarantee compliance with the statement that the
information will be used for affirmative action and will not be
used for discrimination.

Along with your questions you refer to a September 13, 1977,
unpublished attorney general's opinion. It involved a request to the
University to provide the names and addresses of all nonwhite Uni
versity employes. The University resisted on the ground that ethnic
heritage information had been solicited from and disclosed by
employe candidates based on the understanding that it would be
kept confidential and used only for statistical and reporting pur
poses in connection with the affirmative action program. I will quote
from the opinion at length since it was not published.

[An earlier]... opinion of the Attorney General goes on to list
the three criteria which are considered in determining whether a
particular pledge of confidentiality comes within the exception to
the public right of full access. First, there must be a clear pledge of
confidentiality. Second, the pledge should be made in order to
obtain the information. Third, the pledge must be necessary to
obtain the information. If the pledge fulfills these criteria, then the
custodian, before he can withhold records, must make the further
determination that the harm to the public interest that would
result from permitting inspection outweighs the public interest in
allowing full access to the records.

From the information made available, it appears that the Uni
versity has made a clear pledge of confidentiality to theminority
persons, that the pledge was made in order to obtain the informa
tion, and that the pledge was necessary to obtain the information.
The fact that only 40 of 1,000 minority employes on the Madison
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campus were agreeable to be identified by name and address
seems to confirm the assertion that the University would not be
able to perform its statistical reporting responsibilities to the fed
eral government without the pledge of confidentiality.

The remaining question, then, is whether the University's inter
est in maintaining confidentiality outweighs Senator Swan's
apparent interest in making the names available to his committee
and the public. This brings us to your responsibility, as the custo
dian of the records, to weigh the relative public interests involved,
that is, the interests of the University in maintaining the confiden
tiality of the names and addresses as against Senator Swan's
responsibility as chairman of the Senate Committee on Govern
mental and Veterans Affairs. As the record presently stands, we
know two things in regard to the needs of Senator Swan's com
mittee. First, that they intend to do a study on the state's affirma
tive action program and desire the names and addresses of all
minorities employed by the University System. Secondly, we
know that Senator Swan's committee has denied his request that a
subpoena be issued to the University for the records containing
the names and addresses in question. In view of this fact and in
the absence of any further specifics as to why the names and
addresses of the minority employes are needed for the study, as
opposed to the statistical information offered, it is my opinion
that a court would support the determination of the University
that the public interest in nondisclosure outweighs any public
interest in disclosure.

Accordingly, I am of the opinion that under the present state of
the record, you are not under an obligation to disclose to Senator
Swan the ethnic heritage of specific employes by name and
address where this information was received from the employe
under a pledge of confidentiality.

In response to your questions, I see no reason to change this ear
lier opinion. If the confidential information is provided to you by the
University it is the University's obligation to preserve the confidenti
ality by binding you to a similar pledge which you must honor. As
stated in 57 Op. Att'y Gen. 187, 191 (1968): "The law seems clear
that information of a confidential nature gained by one administra
tive branch of the government from another may be used in prepara-
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tion for proper internal matters, but should not be disclosed to the
public."

In the second part of your third question you ask whether the
following language in the state employment application form consti
tutes a legally cognizable pledge of confidentiality: "Date of Birth,
Sex, Ethnic and Handicapped Status Information is for affirmative
action purposes. It will not be used to discriminate against any
applicant."

In contrast, the language used by the University and the subject of
the September 13,1977, unpublished opinion, was as follows: "Heri
tage Code information requested only if and after a person is
employed and will be used only for statistical and reporting pur
poses, including required reports to the federal government."

While I advised that the University language is a sufficiently clear
pledge to satisfy the criteria set forth in earlier opinions, I cannot say
the same about the language in the state application form. There is
no express statement that the information will be used solely for
affirmative action purposes thus necessarily implying that it will be
otherwise confidential. Indeed, I doubt that a prospective employer
could honor such a pledge with respect to "date of birth and sex"
information.

Your fourth question is:

4. What, if any limitations on access to this information apply
to:

a.) Myself, as Secretary of DBR, when requesting said infor
mation from the agencies in regard to their employes;

b.) Other state agencies when requesting said information
from DER which is not specific to employes of their own agency;
or

c.) A representative of the Governor, when requesting such
information on state employees from DER?

Given your responsibilities regarding development and evalua
tion of affirmative action programs, it is my opinion you have access
to whatever information you need to carry out those responsibilities.
Sec. 230.04(9) and (10), Stats.
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Access by other state agencies and the Governor's office to person
specific handicap information obtained in connection with a job
application appears to be limited by 29 C.F.R. § 32.15(d), which
reads as follows:

Information obtained in accordance with this section as to the
medical condition or history of the applicant shall be collected
and maintained on separate forms that shall be accorded confi
dentiality as medical records, except that:

(1) Employing officials may obtain the information after
making a conditional decision to make a job offer to the applicant
or the applicant was placed conditionally in a job pool or placed
conditionally on an eligibility list.

(2) Supervisors and managers may be informed regarding
restrictions on the work or duties of qualified handicapped per
sons and regarding necessary accommodations;

(3) First aid and safety personnel may be informed, where
appropriate, if the condition might require emergency treatment;
and

(4) Government officials investigating compliance with the
Act shall be provided information upon request.

Access to sex and ethnic origin information should be restricted
to the extent it is necessary to ensure the "records are not used
improperly." 29 C.F.R. § 1607.4B.

Your fifth question is:

5. What limitations, if any, exist on DER's or any other state
agencies' ability to establish, when requesting said information, a
pledge of confidentiality which may be successfully enforced? I
refer you here to Attachments F and G which outline the Univer
sity's position that, particularly since there is no state law requir
ing employes or applicants to provide this information, such a
pledge is necessary to ensure the provision of accurate informa
tion for purposes of affirmative action and nondiscrimination
reporting.

The essential elements for an enforceable pledge of confidentiality
are set forth in my answer to your third question. In short, if a clear
pledge of confidentiality is made in exchange for information, if the
information could not be obtained but for the pledge and if public
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interest in maintaining confidentiality outweighs the public interest
in access to the information, the pledge would effectively exclude the
information from disclosure under the open records law.

BCL:RWL

PUBLIC RECORDS; TAXATION; Fees charged for furnishing
copies of public records are subject to sales tax. Fees charged for
records searches and for certifying copies of records are not subject
to sales tax. OAG 9-84

February 17, 1984

Linda Reivitz, Secretary
Department of Health and Social Services

You request my opinion on whether the fee charged for furnish
ing copies of public records is subject to Wisconsin's sales tax.

In my opinion such fees are subject to sales tax.

Section 77.52, Stats., imposes a sales tax on, among other things,
the sale of tangible personal property. By virtue of the definition of
"sale of tangible personal property" found in section 77.51(4)(h), the
furnishing of copies of records for a fee makes the transaction sub
ject to the sales tax. See Harold W. Fucks Agency, Inc. v. Dept. of
Revenue, 91 Wis. 2d 283, 282 N.W.2d 625 (1979) (gross receipts of
photocopy machines are taxable).

Section 19.35(3)(a) provides that the fee charged for reproduction
of public records may not exceed the "actual, necessary and direct
cost... unless a fee is otherwise specifically established ... by law."

The sales tax imposed by section 77.52 is not part of the fee for
furnishing copies of records. Thus, the charge of the sales tax in
addition to the actual cost of furnishing copies cannot be excessive
within the meaning of section 19.37(4), which provides a penalty for
charging excessive fees for furnishing copies of public records.

You also ask whether a charge made by a public custodian for a
search for records would be subject to Wisconsin's sales tax law.
Since I find no provision for taxing charges made in connection with
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these searches, it is my opinion that any fee charged for such search
is not subject to a sales tax.

Searching records is not the furnishing of tangible personal prop
erty and thus fees charged for such searches are not subject to a sales
tax. See Janesville Data Center. Inc. v. Dept. of Revenue, 84 Wis. 2d
341,261 N.W.2d 656 (1978). The same reasoning applies to certifica
tions of copies of public records. Fees for certifying would not be
subject to the sales tax but fees for providing the certified copy
would be.

If the record custodian does not charge a fee for the provision of
copies of records, a sales tax cannot be imposed because there is a
failure of consideration requisite under section 77.51(4)(h). Thus,
when the custodian waives the fee for reproduction, the sales tax, in
effect, is waived. But the record custodian may not waive the sales
tax if a fee is charged for reproduction.

While the current law dictates the conclusion that fees charged for
furnishing copies of public records are subject to sales tax, I find it
somewhat anomalous that members of the public must pay tax on
fees for providing copies of records which are already public prop
erty. I therefore am recommending to the Legislature that the law be
changed to exempt the furnishing of copies of public records from
the imposition of Wisconsin's sales tax.

BCL:WHW

HOSPITALS; LAW ENFORCEMENT; LICENSES AND
PERMITS; PUBLIC RECORDS; REGULATION AND
LICENSING, DEPARTMENT OF; The public records law permits
the Department of Regulation and Licensing to refuse to disclose
records relating to complaints against health care professionals
while the matters are merely "under investigation"; good faith dis
closure of the same will not expose the custodian to liability for dam
ages; and prospective continuing requests for records are not con
templated by the public records law. OAG 10-84



38 Opinions of the Attorney General Vol. 73

February 17, 1984

Barbara Nichols, Secretary
Department of Regulation and Licensing

You have asked for my opinion regarding access under the open
records law to certain investigative files in your custody.

Your Department and the various licensing and regulatory
boards created in your Department are responsible for the regula
tion and licensing of a variety of professions. You are presently con
cerned with the boards that oversee health care providers, namely
the Dentistry Examining Board, Medical Examining Board, Board
of Nursing and Pharmacy Examining Board. You state that a major
newspaper has requested a current list and monthly update of all
pending investigations before those boards.

Pursuant to section 440.20, "[a]ny person may file a complaint
before any examining board and request any examining board to
commence disciplinary proceedings against any permittee, registrant
or license or certificate holder."

Section RL 2.03(7) of the Wisconsin Administrative Code defines
"informal complaint" as follows:

"Informal complaint" means any written information submit
ted to the division [of enforcement] or any board by any person
which requests that a disciplinary proceeding be commenced
against a licensee or which alleges facts, which if true, warrant
discipline. "Informal complaint" includes requests for discipli
nary proceedings as specified in s. 440.20, Stats.

You state that most informal complaints come from sources
"lacking sufficient expertise to evaluate the appropriateness of the
professional practice alleged or the legality of the conduct." All
informal complaints are subject to an initial screening pursuant to
section RL 2.035 of the Wisconsin Administrative Code, which reads
as follows:

All informal complaints received shall be referred to the division
for filing, screening and, if necessary, investigation. Screening
shall be done by the board, or, if the board directs, by a board
member or the division. In this section, screening is a preliminary
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review of complaints to determine whether an investigation is nec
essary. Considerations in screening include, but are not limited to:

(1) Whether the person complained against is licensed;

(2) Whether the violation is a fee dispute;

(3) Whether the matter alleged, if taken as a whole, is trivial;
and

(4) Whether the matter alleged is a violation of any statute,
rule or standard of practice.

You state that as a practical matter this provision is used only as a
broad jurisdictional screen and matters are routinely placed "under
investigation" without any preliminary evaluation of the merits.
Therefore, a very high percentage of informal complaints are identi
fied in department records as being "under investigation."

The Division of Enforcement conducts investigations of all per
sons and entities identified as "under investigation." If the investiga
tion discloses a violation of law a formal complaint may be drafted
and a disciplinary proceeding commenced by the filing of a Notice of
Hearing with the respective board office and the designated hearing
examiner. The threshold burden for issuance of a formal complaint
varies from board to board. The Medical Examining Board must
make a finding of probable cause after the investigation is substan
tially completed and before a formal complaint can issue and a disci
plinary proceeding can be commenced. Other boards do not have
this specific probable cause requirement for issuance of a formal
complaint. Instead, the decision to issue a formal complaint is con
trolled by the professional and ethical constraints of the prosecuting
attorney and the respective board. Formal complaints are not issued
until the investigation has been substantially completed and a viola
tion of law identified. If after a hearing on the allegations of the for
mal complaint the board determines that a violation of law has
occurred, it may reprimand, suspend, revoke or limit the license of
the licensee.

The investigations conducted by the Division of Enforcement
result in a substantial number of the informal complaints "under
investigation" being closed without commencement of any formal
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disciplinary proceeding. The majority of these cases are closed
because the investigation did not result in the collection of evidence
sufficient to form a basis for prosecution. More specifically, 98% of
the Dentistry Board, 82% of the Medical Board, 92% of the Phar
macy Board and 59% of the Board of Nursing investigations com
pleted between January 1,1983, and July 31,1983, were closed with
out commencement of formal disciplinary proceedings.

You also state that matters "under investigation" are treated dif
ferently so that the apparently less serious allegations or weaker
cases may remain "under investigation" for longer periods of time,
thus possibly creating a false impression as to the severity or extent
of an alleged violation if the information were publicized.

You state the following with respect to the rights and interests of
persons under investigation:

The licensee has no meaningful legal recourse to challenge his
status as "under investigation" during the pendency of the inves
tigation. The Department's action at this phase of the administra
tive process is probably not reviewable in any legal forum.

Physicians, dentists, pharmacists and nurses have significant
reputational interests to protect. Their professional and economic
success and well being are directly related to the image they main
tain in both the public and private sectors. A professional will not
make a referral to another professional who he or she suspects
may be incompetent. Similarly, a member of the public will not
seek health care from an individual who he or she perceives as
possessing questionable skill and knowledge.

You ask:

1. Under the facts and circumstances herein stated, does public
records law prohibit the Department from disclosing a record
identifying a licensee under investigation prior to the issuance
of a formal complaint and Notice of Hearing on the ground
that the disclosure would be likely to have a substantial
adverse effect upon the reputation of the licensee which
would outweigh the public interest in disclosure?

2. Under the facts and circumstances herein stated, does public
records law permit the Department to not disclose a record
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identifying a licensee under investigation prior to the issuance
of a formal complaint and Notice of Hearing on the ground
that the disclosure would be likely to have a substantial
adverse effect upon the reputation of the licensee which
would outweigh the public interest in disclosure?

3. What liability, if any, does the records custodian incur if he or
she makes a good faith but incorrect decision to disclose a
record in response to a public records request? To what
extent, if any, do Wis. Stats, sees. 895.50(2)(c) and 895.50(3)
provide immunity from liability for a records custodian who
makes a good faith but incorrect decision to disclose a record
in response to a public records request?

4. What obligation, if any, does the Department have under the
public records law to honor prospective requests for monthly
updates of records not in the possession of the agency at the
time the request is made?

As to questions 1 and 2, it is my opinion that the public records
law does not prohibit disclosure but does permit nondisclosure
under the facts and circumstances described.

In order to find a prohibition against disclosure there must be a
specific statutory provision which establishes the prohibition. Sec.
19.36(1), Stats. I am aware of none pertaining to the records in
question.

However, section 19.35(1) provides;

The exemptions to the requirement of a governmental body to
meet in open session under s. 19.85 are indicative of public policy,
but may be used as grounds for denying public access to a record
only if the authority or legal custodian under s. 19.33 makes a
specific demonstration that there is a need to restrict public access
at the time that the request to inspect or copy the record is made.

Section 19.85(l)(b) and (0 authorize closed meetings for the fol
lowing purposes:

(b) Considering dismissal, demotion, licensing or discipline of
any public employe or person licensed by a board or commission or
the investigation of charges against such person, or considering the
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grant or denial of tenure for a university faculty member, and the
taking of formal action on any such matter; provided that the
faculty member or other public employe or person licensed is
given actual notice of any evidentiary hearing which may be held
prior to final action being taken and of any meeting at which final
action may be taken. The notice shall contain a statement that the
person has the right to demand that the evidentiary hearing or
meeting be held in open session. This paragraph and par. (f) do
not apply to any such evidentiary hearing or meeting where the
employe or person licensed requests that an open session be held.

(0 Considering financial, medical, social or personal histories
or disciplinary data of specific persons, preliminary consideration
of specific personnel problems or the investigation of charges
against specific persons except where par. (b) applies which, if dis
cussed in public, would be likely to have a substantial adverse
effect upon the reputation of any person referred to in such histo
ries or data, or involved in such problems or investigations.

It is my opinion that the tentativeness of matters "under investi
gation" in your Department would justify nondisclosure until it is
decided whether to commence disciplinary proceedings. In particu
lar, I am struck by the fact that matters are placed "under investiga
tion" with minimal if any preliminary evaluation of the merits and a
very small percentage of the informal complaints ultimately result in
formal proceedings. I am also persuaded that the reputational inter
ests at stake are predictably substantial and that improvident public
disclosure that investigations are pending would have an undue
adverse effect on professional reputations in the vast majority of
cases where formal disciplinary proceedings are ultimately deemed
unwarranted.

I agree with your opinion that these circumstances are different
from those involved in Newspapers, Inc. v. Breier, 89 Wis. 2d 417,
279 N.W.2d 179 (1979). The supreme court held that the daily arrest
list, or "blotter," kept by a police department is open to inspection.
The court said:

Information concerning the operations of the police depart
ment in making arrests and the charges upon which arrests are
made is vital to the democratic system; and presumptively, by
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statute, the records are to be open. While in some cases involving
police functions there is an overriding public interest in preserving
secrecy (e.g., in the investigation of pending or proposed criminal
charges), no overriding public-interest concern is discernible
when the executive act of arrest has been completed. An arrest is
the exercise of the government's power to deprive an individual of
freedom. The government is required to have probable cause
whenever it deprives an individual of personal liberty, and it is
offensive to any system of ordered liberty to permit the govern
ment to keep secret its reason for depriving an individual of
liberty.

Breier, 89 Wis. 2d at 438.

Although dicta, the court distinguishes between pending investi
gations and cases where probable cause has been found and an arrest
made based thereon. In the former situation the court anticipates
that while an investigation is in flux private reputational interests as
well as law enforcement interests will outweigh the general public
interest in access to public records.

Also, the court in Breier expressly declined to decide whether
there is public access to "rap sheets" which contain arrest records of
individuals. But the court did say that the public policy reasons for
the disclosure or nondisclosure of "rap sheet" records may differ
markedly from the reasons which led the court to rule the police
blotter accessible. Breier, 89 Wis. 2d at 424.

These statements by the court reveal a sensitivity to reputational
interests of persons under investigation and indicate it may very well
be proper to keep investigative files confidential until the investiga
tion is substantially completed. This sensitivity is also reflected in
Supreme Court Rule 22.24 relating to investigations of attorneys
and section 757.93 relating to investigations of judges.

The court's statements in Breier do not expressly sanction the
nondisclosure of investigative files, but they serve to suggest that
such a position is not patently indefensible and may be entirely
appropriate. This indicates to you that it would not be unreasonable
to decide to keep your pending investigation files confidential.

Attendant to a decision to keep pending investigation files confi
dential is an obligation to ensure that investigations are conducted
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expeditiously and that the decision to close the investigation or pur
sue disciplinary action is made without unnecessary delay. It would
not be justified to broadly characterize inactive files as pending
investigations so as to foreclose public access.

I also want to make very clear that this opinion relates only to
pending investigation files. Once an investigation is completed and
the decision whether to pursue disciplinary action is made, there may
no longer be sufficient reasons for keeping the file confidential. Spe
cifically, the concern for a premature and probable adverse effect on
the reputation of a licensee being "under investigation" is allayed
when the file also discloses that the investigation found no basis for
pursuing disciplinary action. It may still be justified in some cases to

decline to disclose some or all of an investigative file even after the
investigation is resolved. However, these determinations should be
rare and must be made on a case-by-case basis.

As to your third question, it is my opinion that if a custodian
makes a good faith decision to disclose a public record, the custodian
would be generally immune from liability by virtue of the principle
of public officer immunity as described in Lister v. Board of Regents,
72 Wis. 2d 282,300,240 N.W.2d 610 (1976), and specifically immune
from liability for invasion of privacy by virtue of section
895.50(2)(c). If information relating to a matter "under investiga
tion" is disclosed, you should nevertheless stress that it is inappro
priate to draw any adverse conclusions from the mere pendency of
the investigation.

As to your fourth question regarding prospective continuing
requests for monthly updates, it is my opinion that the open records
law does not contemplate that such a request be honored. The right
of access applies only to extant records, and the law contemplates
custodial decisions being made with respect to a specific request at
the time the request is made. Sees. 19.32(2) and 19.35(l)(a), (h) and
(4), Stats.

BCL:RWL
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IMPLIED CONSENT LAW; WORDS AND PHRASES; The
taking of a blood sample pursuant to the Wisconsin Implied Consent
Law is not a procedure in connection with the performance of a drug
or alcohol abuse prevention function nor is the acquired blood sam
ple itself a patient record. The confidentiality requirements set out in
42 U.S.C. § 290dd-3 and 21 U.S.C. § 1175 have no application to
such a procedure. OAG 11-84

February 28, 1984

John D. Osinga, District Attorney
Portage County

Hospitals which receive federal funding for alcohol and drug
abuse treatment programs are required by federal law to preserve the
confidentiality of patient records relating to such programs. The
Wisconsin Implied Consent Law, section 343.305, Stats., requires a
hospital to comply with the request of a law enforcement officer to
cooperate in the administration of chemical tests to determine the
presence of intoxicants in the blood of a person under arrest. A
blood test is one of the chemical tests permitted by statute and that
procedure begins with the assistance of local medical personnel. I
understand that the person under arrest is normally taken to a local
hospital where a blood sample is withdrawn. That sample is then
given to the arresting officer who transmits it to the Wisconsin Labo
ratory of Hygiene for analysis. You indicate that in certain circum
stances hospitals have withdrawn a blood sample as requested but
have refused to provide it to the arresting officer on the theory that
to do so would be to reveal a patient record in violation of federal
law. It is my opinion that the federal law requiring confidentiality of
patient records has no application to the taking of a blood sample
pursuant to section 343.305. Federal law does not require nor does it
justify a refusal by a hospital to provide to the arresting officer the
blood sample taken.

The Public Health Service Act, Pub. L. 98-24,42 U.S.C. § 290dd-3
(formerly 42 U.S.C. § 4582) restricts disclosure of certain patient
records;

(a) Disclosure authorization. Records of the identity, diagno
sis, prognosis, or treatment of any patient which are maintained
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in connection with the performance of any program or activity
relating to alcoholism or alcohol abuse education, training, treat
ment, rehabilitation, or research, which is conducted, regulated,
or directly or indirectly assisted by any department or agency of
the United States shall, except as provided in subsection (e), be
confidential and be disclosed only for the purposes and under the
circumstances expressly authorized under subsection (b) of this
section.

Such records may be disclosed upon the written consent of the
patient, 42 U.S.C. § 290dd-3(b)(l), or pursuant to a court order
based upon a showing of good cause, 42 U.S.C. § 290dd-3(b)(2)(C).
Moreover, the federal statute prohibits the use of such records in a
criminal prosecution except as authorized by court order, 42 U.S.C.
§ 290dd-3(c). The Federal Drug Abuse Office and Treatment Act of
1972,21 U.S.C. § 1175, enacts essentially an identical requirement of
confidentiality with respect to patient records maintained in connec
tion with drug abuse programs which receive federal funds.

The secretary of Health and Human Services has issued the fol
lowing regulations intended to interpret the terms of the foregoing
statutory requirements. 42 C.F.R. § 2.11 (1982) provides:

(i) Patient. The term "patient" means any individual
(whether referred to as a patient, client, or otherwise) who has
applied for or been given diagnosis or treatment for drug abuse or
alcohol abuse and includes any individual who, after arrest on a
criminal charge, is interviewed and/or tested in connection with
drug or alcohol abuse preliminary to a determination as to eligi
bility to participate in a treatment or rehabilitation program.

(o) Records. The term "records" includes any information,
whether recorded or not, relating to a patient, received or
acquired in connection with the performance of any alcohol abuse
or drug abuse prevention function, whether such receipt or acqui
sition is by a program, a qualified service organization, or any
other person.

The foregoing definitions are extremely broad and one could
argue that they expand the coverage of the law beyond that which is
clearly indicated by the text of the federal statute. I should note that
the above regulations are interpretive in nature rather than substan-
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live, 42 CF.R. § 2.5(a) (1982) and 42 C.F.R. § 2.61-l(a) (1982). The
regulations thus represent the legal interpretation of the secretary of
Health and Human Services as to the meaning of the federal statutes.
State V. Amoco Oil Co.. 97 Wis. 2d 226,241,293 N.W.2d 487 (1980).
That interpretation may well be persuasive but it does not have the
binding effect of law which substantive regulations do have. General
Electric Co. v. Gilbert, 429 U.S. 125, 141 (1976); Swanson v. Health
and Social Services Dept.. 105 Wis. 2d 78, 88, 312 N.W.2d 833 (Ct.
App. 1981).

I understand that the refusal to provide the blood sample has
arisen in situations where hospital personnel believe that the arrested
person may be eligible for participation in a drug or alcohol abuse
treatment program. In such circumstances hospital personnel have
retained the blood sample and demanded that the ofTlcer obtain the
written consent of the arrested individual or a court order. That

demand is, however, based upon what I believe are several funda
mental misinterpretations of the applicable federal statutes and
regulations.

The situation presented is that of an individual under arrest and
in the custody of a law enforcement officer who is brought to the
hospital in order that physical evidence, a blood sample, might safely
be removed from his body. The purpose of the procedure is solely to
preserve physical evidence which is subject to biological degrada
tion. That limited procedure involves no testing or analysis, no treat
ment or rehabilitation. Cf. State v. Henry. Ill Wis. 2d 650, 332
N.W.2d 88 (Ct. App. 1983). Any record created in the course of that
procedure is not made "in connection with the performance of any
program or activity" relating to drug or alcohol abuse treatment.

More importantly, the blood sample which is the focus of your
inquiry is not in any sense a "record." It is simply physical evidence
which is needed in order to conduct certain chemical testing. A
report of the eventual chemical analysis of the blood sample would
probably be a record as would be a description of the procedure by
which the sample was taken. The arresting officer is not, however,
concerned with records which the hospital may or may not prepare.
The officer simply wishes to retain control of certain physical evi
dence in order to arrange for the chemical testing authorized by stat
ute. The interpretive regulations issued by the secretary of Health
and Human Services define "record" to include "any information ...
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received or acquired in connection with the performance of any alco
hol abuse or drug abuse prevention function." 42 C.F.R. § 2.11(o)
(1982). Even under that expansive definition, however, the blood
sample in question is not a "record." A record is that which
describes something else. The blood sample describes nothing but is
simply physical evidence which may in turn be described in a record.
It is not itself a record within the meaning of the federal law and thus
is not subject to the confidentiality requirement.

The definition of "patient" set out at 42 C.F.R. § 2.1 l(i) (1982),
includes one who is interviewed or tested to determine eligibility to
participate in a treatment program. That definition could conceiva
bly extend to an individual brought to a hospital for the withdrawal
of a blood sample where hospital personnel do initiate an interview
or undertake other testing such as additional blood tests. Even if one
accepted this anticipatory definition of "patient," however, that
would still not bring the blood sample in question within the defini
tion of "record" and thus would not impose the rule of confidential
ity as to that sample.

There has been thus far limited judicial interpretation of the fed
eral statutes in question and I am aware of no decision which consid
ers the precise facts posed in your inquiry. In at least two decisions,
however, state appellate courts have refused to extend the confiden
tiality requirement to information that arguably was within the
broad definition of "record" set out at 42 C.F.R. § 2.1 l(o) (1982). In
the decision of State v. White, 169 Conn. 223, 363 A.2d 143 cert,
denied, 423 U.S. 1025 (1975), the Connecticut Supreme Court con
sidered a revocation of probation which had been based upon the
appellant's failure to follow through in a drug treatment program.
The appellant had been required, as a condition of probation, to
enroll in a drug abuse treatment program and had done so initially.
The court which had revoked the probation had done so after hear
ing the testimony of a staff member from that program who had
advised probation authorities orally and in writing that the appellant
had been absent from the program without permission. The Con
necticut Supreme Court ruled that such information was not a
"record" within the meaning of 21 U.S.C. § 1175 and thus was not
subject to the confidentiality restrictions. White, 363 A.2d at 150. In
the decision of State v. Bethea, 35 N.C. App. 512, 241 S.E.2d 869
(1978), the Court of Appeals of North Carolina reviewed a convic-



1984 Opinions OF THE Attorney General 49

tion based upon evidence that the defendant had, within a drug
treatment facility, obtained and sold methadone to a police inform
ant. The evidence offered at trial included the methadone that had

been sold and testimony that the substance had been poured from a
bottle, the label of which identified both the defendant and his physi
cian. The court of appeals rejected a challenge based upon the fed
eral confidentiality requirement and ruled that the conviction was
not based upon any "record" within the meaning of the federal law.
It should be noted that the appellant in Bethea was a patient who
was actively participating in a drug treatment program at the time
the crime was committed. By contrast, the individual brought to a
hospital for a blood test is only a "patient" by virtue of the question
ably expansive interpretation set out at 42.C.F.R. § 2.1 l(i) (1982). In
any event, the Bethea decision clearly indicates that neither the blood
sample taken pursuant to section 343.305, nor a label identifying the
source of that sample would be covered by the federal confidentiality
requirement.

Presumably, the officer who receives the requested blood sample
from the hospital employe will be able to offer competent testimony
at trial describing the procedure by which the sample was taken and
the subsequent chain of custody. In some situations, however, it may
be necessary to subpoena the hospital employe in order to establish
those facts. There exists substantial authority for the proposition
that the federal confidentiality requirement does not apply to that
which is observed by a staff member even when the observation
occurs in the course of participating in a treatment program. State v.
Keleher, 5 Kan. App. 2d 400, 617 P.2d 1265 (1980); Bethea; White.
The federal confidentiality requirement clearly has no more applica
tion when the observation relates to something not part of a treat
ment program and when it involves one who only may later enter
such a program- So long as the testimony to be elicited relates
directly to the bloOd sample taken pursuant to section 343.305, that
testimony is not subject to the federal confidentiality requirement set
out at 42 U.S.C. § 290dd-3 and 21 U.S.C. § 1175. By the same token,
the foregoing federal statutes do not preclude the issuance of a sub
poena to elicit testimony relating directly to the requested blood test.

The restriction upon disclosure of patient records set out in the
foregoing federal statutes obviously is intended to encourage indi
viduals to seek treatment and to protect those who do enter rehabili-
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tation programs. The restriction essentially speaks to the subjective
intent of the individual needing treatment and attempts to encourage
participation in a therapeutic program. That goal is not in any sense
served by extending the confidentiality requirement to the factual
situation posed in your inquiry. Arrest upon a criminal charge is
what caused the individual to be at the hospital and the individual is
at that point in the custody of an officer. In a legal sense, the individ
ual has consented to the test procedure but that consent is clearly a
product of the compulsion created by section 343.305. It cannot be
said that the individual has freely chosen to accompany the arresting
officer to the hospital. This situation is very different from that of an
individual free to choose or to avoid a treatment program. The vol
untary interest that the federal law seeks to encourage does not exist
in this situation and thus there is no reason to invoke the confidenti
ality requirement.

The implied consent law seeks ultimately to deter alcohol and
drug abuse at least with respect to the operation of motor vehicles.
In a very real sense that goal is parallel to that of the federal confi
dentiality requirement. Both are intended, one by deterrent and the
other by protection, to curb alcohol and drug abuse. The existence of
the sanctions imposed by the Implied Consent Law serve to
encourage an individual to seek precisely the type of treatment pro
gram that the federal law is intended to protect. It would be alto
gether inconsistent to interpret the federal requirement in a manner
that would needlessly frustrate the legitimate, vital interest that the
state has in preventing the use of a motor vehicle by one under the
influence of an intoxicant.

The terms of the applicable federal statute, the interpretive regu
lations and the basic purpose of the law all indicate clearly that the
taking of a blood sample pursuant to the Wisconsin Implied Consent
Law is not a procedure in connection with the performance of a drug
or alcohol abuse prevention function nor is the acquired blood sam
ple itself a patient record. The confidentiality requirements set out in
42 U.S.C. § 290dd-3 and 21 U.S.C. § 1175 have no application to
such a procedure.

BCL:DTF
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ELECTIONS; PUBLIC OFFICIALS; Statutes and rules which
restrict the partisan activities of some employes and officeholders do
not offend the first amendment even if they result in the employes or
officeholders being prohibited from participating in the party
caucuses which choose delegates to the National Convention. OAG
13-84

April 2, 1984

Thomas A. Loftus, Chairperson
Assembly Organization Committee

The Committee on Assembly Organization has asked whether
state statutes and administrative rules which require that certain
state employes be nonpartisan are constitutionally infirm in light of
state and national Democratic Party Rules which limit participation
in caucuses to select delegates to the National Convention to voters
"only who publicly declare their party preference and have their
preference publicly recorded," Rule 2A Delegate Selection Rules for
the 1984 Democratic National Convention (Party Rules). In my
opinion, the statutes and rules are constitutional.

The Supreme Court specifically has held that the Democratic
Party may limit participation in the process which leads to selection
of delegates to the National Convention. Democratic Party of U.S. v.
Wisconsin, 450 U.S. 107,120-22 (1981). The Court recognized that a
political party's choice of determining the makeup of a state's dele
gation to the National Convention is constitutionally protected.
Democratic Party of U.S., 450 U.S. at 124. The Democratic Party
case involved the consideration of Rule 2A of the Delegate Selection
Rules for the 1980 Democratic National Convention. The 1984 rule

is identical to the 1980 rule considered in the Democratic Party case.
There can be no doubt that the Democratic Party may constitution
ally restrict participation in its delegate selection process.

State statutes require that employes of certain agencies be "non-
partisan." For example, employes of the Elections Board, section
5.05(4), Stats., Legislative Council, section 13.91, the Legislative
Reference Bureau, section 13.92, the Revisor of Statutes, section
13.93, the Legislative Audit Bureau, section 13.94 and the Legisla
tive Fiscal Bureau, section 13.95, must be nonpartisan. Other stat-
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utes require members of commissions or boards to be nonpartisan.
E.g., sees. 15.62, 66.068(1) and 66.433(4), Stats. A few statutes
depend on party affiliation to determine membership. E.g.. sees.
15.61 and 62.13(1), Stats. Finally, some rules prohibit the political
activity of certain employes, e.g., Rule 12 of the Code of Judicial
Ethics, 36 Wis. 2d 252, 153 N.W.2d 873 (1967), which states that a
judge "shall not be a member of any political party or participate in
its affairs, caucuses, promotions, platforms, endorsements, conven
tions, or activities." You question whether these statutes and rules
are constitutionally infirm in light of the Supreme Court's decision
in the Democratic Party case.

Various elections in Wisconsin are commonly referred to as "non-
partisan" elections. Nothing prohibits candidates in these elections
from having party affiliations, however. The elections are "nonparti
san" only because no party designation appears on the ballot. E.g.,
sec. 5.60(l)(a) and (3)(a). Officeholders elected in these "nonparti
san" elections are not prohibited from participating in party activi
ties. This opinion addresses only those statutes and rules which
involve partisan activity by officeholders or employes.

Before considering the constitutional question, however, it is nec
essary to determine whether the statutory prohibitions upon parti
san activity encompass participation in the Democratic party dele
gate selection process. There is no definition of "nonpartisan" in the
statutes. The only case considering the term "partisan" in Wisconsin
is of little assistance. State ex rel. Lynch v, Conta, 71 Wis. 2d 662,
692-94, 239 N.W.2d 313 (1976). I must conclude, however, that any
prohibition upon partisan activities in the statutes listed above must
necessarily include participation in a selection process which
requires the participants to "publicly declare their party preference
and have their preference publicly recorded." Rule 2(A). Although
participation in the selection process does not require party member
ship or the payment of fees, publicly stating a preference for one
party and participating in that party's selection of delegates must be
considered "partisan." See State ex rel. La Follette v. Democratic
Party, 93 Wis. 2d 473,487-88, 287 N.W.2d 519 (1980). If such activ
ity were not prohibited as partisan activity, the requirements that
employes of the agencies listed above be nonpartisan would have
little force. I conclude, therefore, that participation in the delegate
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selection process would be partisan activity and would violate the
nonpartisan requirements of the statutes listed above.

In Broadrick v. Oklahoma. 413 U.S. 601 (1973), the Court upheld
Oklahoma's restrictions on political activity against charges that the
law was overbroad and vague. That law provided inter alia that no
employe covered by the Act shall "be a member of any national,
state or local committee of a political party, or an officer or member
of a committee of a partisan political club, or a candidate for nomi
nation or election to any paid public office ...." Employes were also
prohibited from taking part in the management or affairs of any
political party. 413 U.S. at 603-04. The Court held that the law was
neither vague nor overbroad and was constitutiondl on its face. 413
U.S. at 616.

The Court in Broadrick did not consider or discuss the state's

right to restrict partisan political conduct of state employes because
the appellants conceded that such restrictions served valid and
important state interests. 413 U.S. at 606. Therefore, although
Broadrick did not directly hold that states can restrict partisan politi
cal membership without offending the first amendment, the Court's
decisions under the Hatch Act and the Court's treatment of the issue
in Broadrick compel the conclusion that evenhanded restrictions on
partisan political activity of state employes may be imposed without
offending the first amendment. See Pruitt v. Kimbrough, 536 F.
Supp. 764 (N.D. Ind. 1982).

Unfortunately, Rule 2A of the Democratic Party will result in the
disenfranchisement of some state office holders and employes. That
harsh result, however, does not invalidate sound state law.

BCL:AML

HISTORICAL SOCIETY, STATE; OPEN MEETING;
WORDS AND PHRASES; The Historic Sites Foundation, Inc.,
created under the provisions of chapter 181, Stats., by the Board of
Curators of the State Historical Society of Wisconsin acting in their
individual capacities, is a private corporation and as such is not sub
ject to the requirements of the open meetings law, section 19.81,
Stats. OAG 14-84



54 Opinions of the Attorney General Vol. 73

April 9, 1984

Richard A. Erney, Director

State Historical Society

You have requested my opinion as to whether the Historic Sites
Foundation, Inc. (HSF), is a governmental body subject to the
requirements of the open meetings law.

The answer to your question is no.

Section 19.81(2), Stats., provides: "To implement and ensure the
public policy herein expressed, all meetings of all state and local gov
ernmental bodies shall be publicly held in places reasonably accessi
ble to members of the public and shall be open to all citizens at all
times unless otherwise expressly provided by law."

Accordingly, under section 19.81(2) it is necessary to determine
whether the HSF is a governmental body. Section 19.82(1) defines
the term "governmental body" as "a state or local agency, board,
commission, committee, council, department or public body corpo
rate and politic created by constitution, statute, ordinance, rule or
order; a governmental or quasi-governmental corporation; or a for
mally constituted subunit of any of the foregoing."

From the above definition it is obvious that the only classifica
tions relevant to your question are: (1) a public body corporate and
politic created by constitution, statute, ordinance, rule or order, and
(2) a quasi-governmental corporation. The answer to your question
is based on the conclusion that the HSF does not fall within either
classification.

In order to more fully appreciate the rationale of this opinion,
some understanding of the history of the HSF is necessary .

During the fall of 1959 a special committee of the Board of Cura
tors of the State Historical Society of Wisconsin (Society), known as
the Sites Management Committee, met to consider the creation of an
organization to manage the Circus World Museum at Baraboo. The
Board recognized that the Society itself had no statutory authority
to create a corporation. Instead, a corporate foundation was created
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in the manner passed upon and described in 46 Op. Att'y Gen. 83
(1957). That opinion stated in part:

Your first question reads as follows: "Does the act of incorpo
rating the proposed nonprofit corporation require any act on the
part of The Regents of The University of Wisconsin'?"

The answer is "No." The corporation would be formed by
friends of the university and not by any act on the part of the
regents. The regents in their official capacity have no statutory
authority to create a corporation. If individual members of the
board wanted to be incorporators, it would have to be done in
their individual capacities.

46 Op. Att'y Gen. at 84.

Thus, the HSF was patterned after the corporate foundations cre
ated by the University of Wisconsin System. The creation and use of
such foundations have been recognized, accepted and approved by
the court. Glendale Development v. Board of Regents, 12 Wis. 2d 120,
106 N.W.2d 430 (1960). The court specifically noted:

This court has repeatedly held that nonstock, nonprofit corpo
rations organized by friends of the university for its benefit, could
do things which neither the state nor the university could do
directly, that such corporation is not an arm or agency of the state
and does not engage the state in work of internal improvement or
create a state debt. Loomis v. Callahan (1928), 196 Wis. 518, 220
N. W. 816; State ex ret. Wisconsin University Bldg. Corp. v. Bareis
(1950), 257 Wis. 497,44 N. W. (2d) 259; State ex rel. Thomson v.
Giessel (1953), 265 Wis. 185, 60 N. W. (2d) 873; State ex rel.
Thomson v. Giessel (1954), 267 Wis. 331, 65 N. W. (2d) 529; and
State ex rel. Thomson v. Giessel (1955), 271 Wis. 15,72 N. W. (2d)
577. As to creating a state debt, see State ex rel. Thomson v. Gies
sel (1955), 271 Wis. 15, 72 N.W.(2d) 577.

Glendale. 12 Wis. 2d at 133-34.

Since Glendale it has become increasingly clear that foundations,
building corporations and independent bodies politic and corporate
are not considered by the court as state governmental bodies. See
Wisconsin Solid Waste Recycling Auth. v. Earl, 70 Wis. 2d 464, 235
N.W.2d 648 (1975); State ex rel. Warren v. Nusbaum, 59 Wis. 2d 391,
208 N.W.2d 780 (1973).
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The issue presented, then, is whether the Legislature intended to
include within the open meetings law, by its definition of the term
"governmental body," corporate entities that heretofore have not
been treated by the court as governmental bodies.

The reference in section 19.81(2) to public bodies corporate and
politic created by law relates to those corporations that are created
directly by the Legislature or indirectly through enabling legislation.
Examples of corporations that fall within this statutory definition
are the Wisconsin Solid Waste Recycling Authority, Wisconsin
Housing Finance Authority and the now extinct Armory Board. See
sees. 232.02 and 234.02, Stats.; Majerus v. Milwaukee County, 39
Wis. 2d 311, 159 N.W.2d 86 (1968).

The HSF and, apparently, the numerous foundations of the Uni
versity of Wisconsin System, as noted in 46 Op. Att'y Gen. 83 (1957)
and as discussed in Glendale, were not created by the Legislature but
were created by private citizens under the general corporation laws.
Moreover, the HSF could not possibly be considered a body politic.
See Watkins v. Milwaukee County Civil Service Comm.. 88 Wis. 2d
411,418, 276 N.W.2d 775 (1979); Burhop v. The City of Milwaukee,
impleaded, etc., 21 Wis. 259 (1866).

Accordingly, it is my opinion that nonstock corporations created
by statute as bodies politic, such as the Wisconsin Solid Waste
Recycling Authority and the Wisconsin Housing Finance Authority,
clearly fall within the term "governmental body" as defined in the
open meetings law and are subject to the provisions of the open
meetings law. The HSF and similar nonstock corporations do not
fall within the classification under discussion because; (1) they were
not created by the Legislature or by rule, etc., but were created by
private citizens, and (2) they are not bodies politic.

Section 19.81(2) also expressly includes quasi-governmental cor
porations within its definition of a governmental body. There are no
reported Wisconsin decisions that define the term "quasi-govem-
mental." The word "quasi" is defined in Webster's New Collegiate
Dictionary 700 (7th ed. 1977) as: "1) having some resemblance... by
possession of certain attributes" and, "2) having a legal status only
by operation or construction of law and without reference to intent."
In State v. Wisconsin Telephone Co., 91 Wis. 2d 702,284 N.W.2d 41
(1979), it was held that the ordinary and common meaning of words
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may be established by the definition in a recognized dictionary.
Using the dictionary definition there seems to be little doubt but that
the nonstock body politic corporations created by the Legislature to
perform essentially governmental functions are quasi-governmental
corporations. Corporations such as the Wisconsin Solid Waste
Recycling Authority and Wisconsin Housing Finance Authority
were essentially created to achieve legitimate governmental func
tions by means that could not be employed by state agencies because
of constitutional restraints.

In Rocap v. Indiek, 539 F.2d 174 (D.C. Cir. 1976), the court was
concerned with whether a corporation created by congress (the Fed
eral Home Loan Mortgage Corporation) was subject to the Free
dom of Information Act. 5 U.S.C. § 552. The court concluded that

because of the extent of the government's control over the corpora
tion it was a quasi-federal entity subject to the Freedom of Informa
tion Act. Also see Eastern Service Corp. v. C.I.R., 650 F.2d 379 (2nd
Cir. 1981).

The activities of the Wisconsin Solid Waste Recycling Authority
and Wisconsin Housing Finance Authority are largely controlled by
statute. Thus, these corporations and similar entities fall within the
definition of a quasi-governmental corporation.

In contrast, the functions of the HSF cannot possibly be consid
ered governmental. It exercises no sovereign power and does not
engage in activity that is dependent on or controlled by delegation
from the Legislature. The functions pursued by the HSF under its
articles and by-laws are the same functions that any private non
stock corporation could engage in. Its powers are derived from the
general laws of the state. The HSF is a private corporation with no
governmental attributes. While the members of the Board of Cura
tors are also directors of the HSF, they hold and administer the posi
tion of director as private citizens not as state officials.

It is therefore my opinion that the HSF is not subject to the
requirements of the open meetings law.

BCL:CAB
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CREDIT UNIONS; INSURANCE; Credit unions' authority to
engage in the sale of insurance is limited to credit life and credit acci
dent and sickness insurance. OAG 15-84

April 17, 1984

Richard Ottow, Commissioner

Credit Unions

You have asked whether credit unions may sell insurance in addi
tion to credit life insurance or credit accident and sickness insurance.

Section 186.36, Stats., provides: "Any agent who is an officer or
employe of a credit union may pay the whole or any part of his com
missions from the sale of credit life insurance or credit accident and

sickness insurance to the credit union."

Although this statute relates specifically only to fee-splitting and
to sales of credit life and credit accident and sickness insurance, in
my opinion it is intended to limit the kind of insurance that may be
sold by an officer, director or employe of a credit union. The statute
is titled "Sale of insurance in credit unions," and the titles of statutes
may properly be considered in giving them meaning. See Pure Milk
Products Coop v. NFO, 64 Wis. 2d 241,253,218 N.W.2d 564 (1974).
Two additional considerations foreclose the possibility that this stat
ute is silent as to whether other forms of insurance can be sold in

connection with credit union activity.

First, parsing the permissible fee-splitting from the permissible
sales is extremely difficult as a practical matter. Indeed, the adminis
trative rules require an employe licensed to sell insurance to give all
commissions to the credit union in order to avoid a conflict of inter

est. Sees. CU 58.01 and 58.02 Wis. Adm. Code. Because fee-splitting
and the authority to sell operate so closely in tandem, it is most
unlikely the Legislature in section 186.36 meant to address fee-split
ting in one kind of insurance sale but to leave the sale of other insur
ance unregulated.

Second, at the time this statute was enacted, the law banned fee-
splitting between credit unions and licensed intermediaries in all
insurance sales, although banks and others were excepted from this
ban. See sec. 201.53(4) and (5), Stats. (1969). Section 186.36, created
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by chapter 318, Laws of 1969, added another exception to the fee-
splitting ban, but was limited to credit life and credit accident and
sickness insurance. See ch. 243, sec. 63, Laws of 1973.

At the time of passage, therefore, the legislative intent was to
enable credit unions to receive commissions only from the sale of
credit life and credit accident and sickness insurance. I am aware

that subsequently the Legislature relaxed its restrictions on who
must be licensed and therefore who may participate in fee-splitting in
insurance sales generally. See, e.g.. ch. 38, Laws of 1981. But legisla
tive intent is an historic fact to be determined at a point in time, see
Berns v. Wisconsin Employment Relations Comm., 99 Wis. 2d 252,
265, 299 N.W.2d 248 (1980), and in this case the controlling time is
the date section 186.36 was enacted. This statute, then, limits credit
unions to credit life and credit accident and sickness insurance.

I am unaware of any other enactments that broaden the restrictive
scope of section 186.36. Section 186.113(10) created by chapter 193,
section 24, Laws of 1971, provides that a credit union has "all pow
ers necessary and proper" to carry out its purposes. In my view, such
general language is insufficient to effectively repeal the specific
restraints implicit in section 186.36. Moreover, the supreme court
refused to permit general concepts favoring business competition
and the trends toward flexibility among the financial institutions to
overturn specific legislative restrictions. In holding that savings and
loan associations could not offer NOW accounts, the court said that
even if the result is "unduly restrictive and retrogressive, statutory
barriers to the continued expansion of commercial practices must be
removed by the legislature." Wis. Bankers Ass'n v. Mut. Savings &
Loan, 96 Wis. 2d 438, 454, 291 N.W.2d 869 (1981).

In considering whether the restrictive terms of section 186.36 are
overcome by any other legislation, I also have reviewed section
186.012(4) which empowers you, upon approval of the credit union
review board, to authorize credit unions to exercise any right
enjoyed by federally chartered credit unions under federal law. I
have construed this statute as designed to promote federal-state par
ity so long as it "is not a change in fundamental legislative policy."
71 Op. Att'y Gen. 195, 199 (1982). Inasmuch as section 186.36 con
stitutes a basic legislative policy to restrict credit unions to involve
ment with the sale of credit life and credit accident and sickness
insurance, the federal-state parity provision cannot be treated as
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authorization to engage in the sale of other forms of insurance even
if federally chartered credit unions may do so under federal law. This
kind of change must come from the Legislature itself, not from the
commissioner or the credit union review board. See Wis. Bankers

Ass'n.

Accordingly, in my opinion credit unions have no authority to
engage in the sale of insurance other than credit life and credit acci
dent and sickness insurance.

BCL:CDH

LIBRARIES; Contract provision requiring payment as between
Federated Library Systems of a fee for use of each system's facilities
by nonresidents does not result in failure "to honor valid borrowers'
cards of all public libraries in the system by all public libraries in the
system" within the meaning of section 43.24(2)(d)2., Stats. OAG 16-
84

May 18, 1984

Ralph E. Sharp, Jr., Corporation Counsel
Dodge County

You indicate that Dodge County Library Service, which is organ
ized as a municipal library pursuant to section 43.52, Stats., and is in
part funded by the county library tax pursuant to section 43.64, and
its participating municipal libraries located within Dodge County
are members of the Mid-Wisconsin Federated Library System which
is organized pursuant to section 43.19 and has its headquarters in
Fond du Lac. The Waukesha County Federated Library System has
the Oconomowoc Public Library as one of its members. Because of
location, population concentration and school attendance, many
Dodge County citizens have occasion to utilize the Oconomowoc
Public Library. In the past. Dodge County Library Service has con
tracted with the Oconomowoc Public Library to pay a per capita fee
for use of such library by Dodge County citizens. The Waukesha
County Federated Library System has proposed to contract with the
Mid-Wisconsin Federated Library System for a per capita user fee to
be paid for use of each system's library facilities by citizens residing
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in the other system. The fee would be paid by each system and not by
the respective user. You indicate that the two systems are adjacent.

You inquire:

Does a federated library system which enters into a service con
tract with another federated library system requiring the payment
as between systems of a per capita fee for use of each system's
library facilities by citizens residing within the boundaries of the
other system "fail to honor valid borrowers' cards of all public
libraries in the system by all public libraries in the system" within
the meaning of sec. 43.24(2)(d)2., Stats?

I am of the opinion that it does not.

I agree with your initial conclusion that both federated library
systems as agencies or joint agencies of the county or coimties
involved have only such powers as are expressly conferred by statute
or necessarily implied from the powers expressly given. Town of
Vernon v. Waukesha County, 102 Wis. 2d 686, 689,307 N.W.2d 227,
228 (1981). Dane County v. H&SS, 79 Wis. 2d 323, 329-30, 255
N.W.2d 539, 543 (1977). However, federated library systems have
substantial expressly conferred and necessarily implied powers. Sec
tion 43.19(2) provides:

(a) A federated public library system whose territory lies
within a single county shall be deemed an agency of the county. A
federated public library system whose territory lies within 2 or
more counties shall be deemed a joint agency of those counties,
but constitutes a separate legal entity for the following purposes:
to have the exclusive custody and control of all system funds; to
hold title to and dispose of property; to construct, enlarge and
improve buildings; to make contracts; and to sue and be sued.

(b) A federated public library system board shall have the
powers of a library board under ss. 43.58 to 43.62 with respect to
system-wide functions and services. The local library boards shall
retain responsibility for their public libraries in all other areas.

Section 43.17(6) provides: "COOPERATIVE SERVICES. A
public library system may contract with another such system or with
other libraries or resource centers to provide and receive library
services."



62 Opinions of the Attorney General Vol. 73

Section 43.24 sets forth the standards for payment of state aid to
library systems and for qualifying for and maintaining eligibility for
such aid. Subsection (2)(b) provides that in order to maintain eligi
bility for state aid a system "must meet the service criteria specified
under pars, (c) to (g)." Paragraphs (d) and (e) provide in part:

(d) Each system shall provide the following services by the
end of the 2nd year of operation:

1. Complete library service as provided at the headquarters
library or at the resource library if different from the headquar
ters library to any resident of the system on the same terms as the
service is available to residents of the headquarters community.

2. The honoring of valid borrowers' cards of all public librar
ies in the system by all public libraries in the system.

(e) Each system shall provide the following services by the
end of the 3rd year of operation:

3. Service agreements with all adjacent library systems.

Subparagraph (e)3. is concerned with service agreements between
systems, while subparagraphs 1. and 2. of paragraph (d) are con
cerned with service to be extended within a given system. A system is
not required to extend to all borrowers of a system with which it
contracts identical services or on the same terms as it furnishes such
services to residents within boundaries of the system.

Section 43.52(2) is not directly applicable to a federated library
system but provides in part:

Every public library shall be free for the use of the inhabitants of
the municipality by which it is established and maintained, subject
to such reasonable regulations as the library board prescribes in
order to render its use most beneficial to the greatest number. The
library board may exclude from the use of the public library all
persons who wilfully violate such regulations.

We need not determine here whether the words "free for the use of "
means without cost in a financial sense or whether it means available
to all inhabitants of the municipality. Compare Board of Education v.
Sinclair, 65 Wis. 2d 179,222 N.W.2d 143 (1974) and Gregory's Book
Store, Inc. v. Providence Public Library, 46 R.I. 283, 127 A. 150
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(1925). The "free for the use of " language is however limited to "the
inhabitants of the municipality by which it is established and main
tained" and such free use need not be granted to inhabitants of
another municipality to which library services are extended under
section 43.60(1) and (2), which provide:

(1) The library board of any municipality may, by contract or
upon such conditions and regulations as it prescribes, extend the
use of the public library to nonresidents of the municipality, or
exchange books either permanently or temporarily with any other
library.

(2) The library board of any municipality may, by agreement
with any other municipality, provide for the loaning of books
from its public library, singly or in traveling libraries, to the res
idents of the other municipality. The other municipality may levy
a tax and appropriate money annually to meet its obligations
under the agreement.

Subsection (1) would permit contracts between a library board and
the governing board of another municipality, or contracts between a
library board and individual nonresidents. Subsections (1) and (2)
do not require that a library board, when contracting with nonresi
dents or municipalities, extend services to all nonresidents on the
same terms as it furnishes such services to residents within the

boundaries of the municipality by which it is established or
maintained.

The proposed contract provides for reimbursement for use by a
nonresident within the system as follows:

Library users are required to conform to the rules and regula
tions of the library and the system from which they borrow mate
rials and to pay promptly all delinquency charges which may
accrue against them. The same rules, regulations, fine and fee
schedules shall apply to local borrowers and intersystem
borrowers.

This provision would be in substantial compliance with the eligi
bility criteria in section 43.24(2)(d)2. set forth above. The per capita
user fee in the proposed contract would be paid by the respective
system and not by the user. In my opinion its inclusion would not
make a system, otherwise eligible, ineligible for state aid under sec
tion 43.24. Failure to enter into some type of reasonable service
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agreement with "all adjacent library systems" as required by section
43,24(2)(e)3. would jeopardize eligibility for state aid.

BCL:RJV

MILWAUKEE, CITY OF; ORDINANCES; Common Council
of City of Milwaukee has power by reason of Wisconsin Constitu
tion article XI, section 3, and section 62.03(2), Stats., to enact char
ter ordinance adopting section 62.09(13)(a), which provides that the
chief of police shall have command of the police force of the city
under the direction of the mayor and that it is the duty of the chief to
obey all lawful written orders of the mayor or common council.
OAG 17-84

May 22, 1984

Anthony S. Earl, Governor

You request my opinion whether a charter ordinance enacted by
the common council of the City of Milwaukee adopting section
62.09(13)(a), Stats., pursuant to section 62.03(2) would be legally
enforceable in light of section 62.50(23), as amended by 1983 Wis
consin Act 179 which, as to subsection (23), became effective March
28, 1984.

It is my opinion that it would.

Section 62.09(13)(a), a part of the general charter law, provides in
part: "The chief of police shall have command of the police force of
the city under the direction of the mayor. It is the duty of the chief to
obey all lawful written orders of the mayor or common council."

The City of Milwaukee Police Department is currently governed
by section 62.50 which is specifically applicable to police depart
ments of all cities of the first class "however incorporated." Subsec
tion (23), as amended, provides:

DUTIES OF CHIEF. The chief engineer of the fire department
and the chief of police of a 1st class city, shall be the head of their
respective departments. The chief of police shall preserve the pub
lic peace and enforce all laws and ordinances of the city. The
chiefs shall be responsible for the efficiency and general good con
duct of the department under their control. The board may review
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the efficiency and general good conduct of the departments. A
chief shall act as an advisor to the board when the board reviews

his or her department. The board may issue written directives to a
chief based on a review of the chiefs department. The chief receiv
ing a directive shall implement the directive unless the directive is
overruled in writing by the mayor. Each of the chiefs shall main
tain and have custody of all property of their respective depart
ments, including but not limited to, all books, and records, which
shall be available and subject to inspection by the board.

See Breier v. Balen, 114 Wis. 2d 237,338 N.W.2d 304 (1983), and
71 Op. Atfy Gen. 60 (1982) for a discussion of the powers of the
Police and Fire Commission under former section 62.50(23) with
respect to rulemaking and its limited control over the chief of police.
Former section 62.50(23), describing the duties of the chief of police,
was added to the statutes by chapter 151, Laws of 1977. Section 10 of
chapter 151 states that the new section 62.50 was a renumbered ver
sion of the old section 959-46d. Section 959-46d., enacted in 1911,
constitutes a portion of the Milwaukee City Charter, which was
incorporated into the statutes prior to 1921. See State ex rel. Kus-
zewski V. BoardofF.&P. Comm., 22 Wis. 2d 19,22,125N.W.2d 334
(1963). The Legislative Reference Bureau comments to 1977 Senate
Bill 261 state that the 1977 legislation was aimed at returning the
Milwaukee City Charter to the printed statutes, at least those por
tions of the charter relating to police and fire departments in first
class cities.

1983 Wisconsin Act 179 also amended section 62.50(1 m) relating
to policy review and amended and recreated section 62.50(3), a por
tion of which does not become effective until ninety days after
March 28,1984. It is concerned with rulemaking powers. The effect
of these revisions is to remove the police chief's authority to inde
pendently prescribe rules for the government of the members of the
department and to reassign that rulemaking authority to the board.
Under section 62.50(3), the board is also authorized to delegate rule-
making authority to the chief, and may subsequently review, modify
or suspend any rule prescribed by the chief. It is important that the
authority for rulemaking has been shifted from the chief to the
board, since this means that the board now oversees the general
operation of the police department. Section 62.50(23) also provides
that the board may review the overall efficiency of the department.
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and may issue directives to the chief based on their review. The chief
must act as an advisor to the board during the review, and is obli
gated to implement the directives unless they are overruled in writing
by the mayor. This procedure is in addition to the annual review
previously required by the law. As amended, section 62.50(lm)
empowers the board to prescribe general policies and standards for
the police and fire departments. It also allows the board to inspect
any property of the departments required for a review. This is in
contrast to the former provisions of old section 62.50(23) which
placed custody and control over all departmental property with the
police chief and did not provide for board inspection of books,
records or other property.

Section 62.09(13)(a), the other statutory section in question, has
been in the statutes since 1889. Up until 1921, it applied to all classes
of cities. After 1921, first class cities such as Milwaukee could choose
whether or not they wished to be governed by section 62.09(13)(a).
Though the language of the section has changed somewhat and the
section has been renumbered, the idea that the chief of police has
"command of the police force" but serves "under the direction of the
mayor" has survived to the present.

Thus, there has already been a period (from 1911 to 1921) when
the principles of both sections 62.09(13)(a) and 62.50(23) have coex
isted in the statutes. Even after 1921 when the predecessor to section
62.50(23) was dropped from the printed statutes, the section
remained in force.

In my opinion, the Milwaukee Common Council could, by reason
of Wisconsin Constitution article XI, section 3, and section 62.03(2),
act by charter ordinance to adopt section 62.09(13)(a). Section
62.03(2) provides that a city of the first class "may adopt by ordi
nance this subchapter or any section or sections thereof, which when
so adopted shall apply to such city." In State ex rel Cortez v. Bd. of
F. &. P. Comm., 49 Wis. 2d 130,181 N.W.2d 378 (1970), it was held
that the Milwaukee Common Council could act pursuant to section
62.03(2) to adopt section 62.13(5)(b), which was less than a section,
by charter ordinance.

Section 62.50 was created subsequent to the enactment of section
62.03. In enacting and amending the former, the Legislature is pre
sumed to have been aware of the provisions in section 62.03(2). It did
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not see fit to except any of the provisions of section 62.50 from its
scope. In my opinion the provisions of sections 62.09(13)(a) and
62.50(23), as amended, are not necessarily in conflict with each
other. They can be construed in harmony. In fact, section
62.09(13)(a) (general charter law) appears quite consistent with pro
visions of the Charter Ordinances of the City of Milwaukee presently
in effect, particularly sections 3.01,22.05 and 22.12, Milwaukee City
Charter (1977). Section 3.01 provides in part: "The mayor shall be
the chief executive officer, and the head of the fire department and of
the police of the city ...." Section 22.05 provides: "The mayor or
common council may direct the chief of police to detail any of the
policemen to perform such official duties as he or they deem
proper ...." Section 22.12 provides: "[T]he chief of police of said cit
ies, shall be the head of their respective departments and shall have
power to regulate said departments and prescribe rules for the gov
ernment of its members." In my opinion the power of the chief to
prescribe rules for department members is now limited by section
62.50(3) as recreated by 1983 Wisconsin Act 179 and that such
power resides primarily in the board. Any provision in section 22.12
of the Milwaukee City Charter must yield to provisions in section
62.50(3).

If a charter ordinance were enacted, the chief of police would con
tinue to be the day-to-day working head of the police department.
The mayor, as chief executive officer, would have broad administra
tive power over the chief of police and police department. That is the
"traditional" or "historical" division of responsibilities between the
chief of police and mayor of the City of Milwaukee even after the
advent of the fire and police commission. See State ex rel Davern v.
Rose. 140 Wis. 360, 366, 122 N.W. 751, 753 (1909).

This conclusion is also supported by section 62.09(8)(a) and (d)
which further shows that the Legislature intended to distinguish
between the authority, duties and powers of the mayor as "chief
executive officer" and the police chief as "head" of the police depart
ment. If a charter ordinance were adopted, the chief's command of
the police force would be "under the direction of the mayor" and it
would be such officer's duty to "obey all lawful written orders of the
mayor or common council." Sec. 62.09(13)(a), Stats. Note that sec
tion 62.50(23) requires the chief of police to "enforce all laws and
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ordinances of the city." That would include a charter ordinance
adopting section 62.09(13)(a).

BCLiRJV

MEDICAL AID; NURSING HOMES; PUBLIC ASSIS
TANCE; A county health facility may not charge for non-medical
assistance services given to medical assistance patients in excess of
medical assistance rates without violating section 49.49, Stats. OAG
19-84

June 1, 1984

Thomas A. Schroeder, Corporation Counsel
Rock County

The Rock County Health Care Center (Center) currently bills the
medical assistance program for out-of-county clients at the rate
allowed by the state. At the same time the Center contracts with out-
of-county 51.42 boards for payment for costs above the medical
assistance rate for Day Services-Medical, which is a separately certi
fied program for out-of-county chronically mentally ill patients.
You ask whether the receipt of money pursuant to these contracts
constitutes supplementation in violation of section 49.49, Stats.

Rock County operates the Center which is a nursing home facility
certified under chapter 32 of the Wisconsin Administrative Code.
This facility serves both medical assistance (Federal Title XIX) bene
ficiaries and private pay patients. Depending upon their individual
needs, residents are certified for various levels of care. Those res
idents who are medical assistance recipients have their maximum
reimbursement rate established, according to the appropriate level
of care, by the state pursuant to section 49.45(6m).

In order to participate in the medical assistance program, a pro
vider of health care services must enter into an agreement with the
state agency administering the medical assistance program to accept
the reimbursement schedule established by the agency for services to
medical assistance clients. For the purposes of this opinion request,
the term "supplementation" will be used to refer to the practice by
which providers augment this reimbursement rate by billing other
sources.



1984 Opinions of the Attorney General 69

The Center also operates two separately certified units. In addi
tion to providing nursing home services, these units also have a spe
cialized program designated as Day Services-Medical, which
requires an additional level of certification from the Department of
Health and Social Services of the State of Wisconsin. These special
ized units are basically behavioral modification programs and are
geared for chronically mentally ill persons with periodic behavioral
outbursts who have been treatment failures in the normal nursing
home setting.

For some time, clients have been sent by outside counties to reside
at the Center to participate in the Day Services-Medical program.
All of these clients are eligible for medical assistance. The Center
bills the medical assistance program directly for these clients from
other counties at the rate allowed by the state. The Center also has
entered into contracts with the community mental health boards
established under section 51.42 from these other counties. Pursuant

to these contracts, the Center agrees to provide Day Services-Medi
cal, and the board agrees to pay an amount of money which is
designed to cover the Center's cost in excess of the medical assistance
reimbursement rate. These contracts have been a prerequisite to
admitting out-of-county patients into this program.

You indicate that the Division of Community Services within the
Department of Health and Social Services has concluded that the
Rock County Health Care Center's contracting arrangements with
these 51.42 boards for reimbursement in addition to the medical

assistance rate constitutes supplementation which is improper. This
conclusion obviously could create a problem with existing contrac
tual arrangements and future plans for the Center and its clients.

At the same time, it appears that the Division of Community Ser
vices has suggested an alternative arrangement. It was suggested that
a contract between individual county boards could be negotiated to
arrange for payment of services where the cost exceeds the medical
assistance reimbursement pursuant to section 66.30. Section 66.30
allows for intergovernmental cooperation and provides in pertinent
part:

(2) In addition to the provisions of any other statutes specifi
cally authorizing cooperation between municipalities, unless such
statutes specifically exclude action under this section, any munici-
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paiity may contract with other municipalities, for the receipt or
himishing of services or the joint exercise of any power or duty
required or authorized by law .... This section shall be inter
preted liberally in favor of cooperative action between
municipalities.

In your opinion request, you properly conclude that section 66.30
would authorize counties to enter into the contracting arrangement
suggested. However, you also note that the existence of this power to
contract does not address the issue of the propriety or legality of the
apparent supplementation.

The federal medical assistance regulations provide at 42 C.F.R. §
447.15 that the "State Plan must provide that the Medicaid agency
must limit participation in the Medicaid program to providers who
accept, as payment in full, the amounts paid by the agency [sec.
1902(a)(4) of the Act] plus any deductible, coinsurance or copay-
ment required by the plan to be paid by the individual." This regula
tion states only a very narrow exception to the principle that a pro
vider must accept no more than the state-established reimbursement
rate.

Section 49.45 deals with the administration of the medical assis

tance program in Wisconsin and states under subsection (14) that
"[n]o provider may impose upon a recipient charges in addition to
payments received for services under this section or impose direct
charges upon a recipient in lieu of obtaining payment under this
section."

This statute is inapplicable to your opinion request because the
proposed charges are not imposed upon a recipient. Although a
close question is presented, it also is arguable that the above-quoted
federal regulation prohibits only supplementation procured from
recipients rather than from other sources. However, it is unnecessary
to resolve that issue because of the clear and unambiguous language
contained in section 49.49(4), which provides:

Prohibited Charges. No person, in connection with the medical
assistance program when the cost of the services provided to the
patient is paid for in whole or in part by the state, may:

(a) Knowingly and wilfully charge, for any service provided
to a patient under a medical assistance program, money or other
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consideration at a rate in excess of the rates established by the
state.

(b) Knowingly and wilfully charge, solicit, accept or receive,
in addition to any amount otherwise required to be paid under a
medical assistance program, any gift, money, donation or other
consideration, other than a charitable, religious or philanthropic
contribution from an organization or from a person unrelated to
the patient, as a precondition of admitting a patient to a hospital,
skilled nursing facility, or intermediate care facility, or as a
requirement for the patient's continued stay in such a facility.

(c) Violators of this subsection may be fined not more than
$25,000 or imprisoned for not more then 5 years or both.

The 51.42 boards would not be making a charitable, religious or
philanthropic contribution within the meaning of subsection (4)(b),
nor would these boards qualify as "a person unrelated to the
patient." Other than that, subsection (4)(b) admits of no exceptions.
Any person who charges, solicits, accepts or receives any form of
remuneration in addition to the amount otherwise required to be
paid violates this subsection and, therefore, is subject to the penalties
provided under subsection (4)(c).

Section 49.49 is specifically patterned after 42 U.S.C. § 1396h(d),
which reads almost identically. Both provisions were passed in 1977,
thereby leading me to believe that the federal statute formed the
model legislation upon which the state criminal provision is based.
Moreover, certain federal funding for medical assistance fraud con
trol was contingent upon adoption and implementation of these
provisions.

There is little reported legislative history behind 42 U.S.C. §
1396h(d). Therefore, it is not absolutely clear whether this section
was aimed at preventing contractual arrangements such as those
which are the subject of this opinion. In the absence of any clear
legislative history, however, it is necessary to follow the clear word
ing of the statute. As Wisconsin's medical assistance funding is con
tingent upon strict compliance with the federal medicaid provisions,
a different interpretation of section 49.49 {i.e., one that contravenes
the plain wording of the comparable federal statute) could possibly
jeopardize the state's federal funding.
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It is my opinion that the Center contracts with the out-of-county
51.42 boards for payment for costs above the inedical assistance rate
for Day Services-Medical for out-of-county chronically mentally ill
patients result in supplementation as that term is used within this
opinion. Even if the contracting parties were the Rock County
Board and an outside county board acting pursuant to section 66.30,
the arrangement still would constitute supplementation and lead to
possible prohibited charges under section 49.49(4).

You also ask whether certain past deficits incurred at this nursing
home can be made up through "county appropriations." I decline at
this time to answer this additional question in the absence of more
facts and your conclusion based upon the reasoning and authorities
required from district attorneys and corporation counsel in 62 Op.
Att'y Gen. Preface (1973). In all other respects, your request fully
met or exceeded the requirements under those 1973 guidelines for
which you should be highly commended.

BCL:DPJ

LEGISLATION; MUNICIPALITIES; TAXATION; Section
74.80(2), Stats., does not permit a county or municipality to enact an
ordinance which would make the one-half of one percent per month
penalty apply on a retroactive basis to the date the tax first became
delinquent. OAG 20-84

June 25, 1984

Timothy F. Cullen, Chairperson
Senate Organization Committee

Pursuant to section 165.015(1), Stats., the Committee on Senate
Organization requests my opinion on the following question:

Does section 74.80(2) of the statutes, as amended by section
1268 of 1983 Wisconsin Act 27, permit a county, city, village or
town to enact an ordinance which would make the one-half of one

percent per month penalty apply on a retroactive basis to the date
the tax first became delinquent even though such date may have
been many months or years prior to the effective date of the
ordinance?

In my opinion it does not.
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Section 1268 of 1983 Wisconsin Act 27 became effective July 2,
1983. The text from the act sets forth both the old and new language
as follows:

74.80(2)(a) The board of any county or the city council of any
city authorized by law to collect and sell its own taxes may by
ordinance impose a penalty of 6% or less up to 0.5% per month
or fraction of a month, in addition to the interest under sub. (1),
on any overdue or delinquent real estate taxes and special assess
ments. The ordinance governing bodv of anv citv. village or town

mav. bv ordinance, impose a penaltv of up to 0.5% per month or

fraction of a month, in addition to the interest under sub. (1). on

anv overdue or delinquent personal propertv taxes.

(b) Anv ordinance enacted under par. (a1 may specify that the
penalty under this subsection shall apply to any real estate taxes
and special assessments, or to anv personal propertv taxes, that
are overdue or delinquent on the effective date of the ordinance.
The ordinance may specify that the penalty under this subsection
shall apply to any real estate taxes and special assessments, or to
anv personal propertv taxes, that become overdue or delinquent
on or after January 1,1982. The ordinance may specify that any
or all of the real estate taxes and special assessments on an owner-
occupied residence of farm is not subject to the penalty under this
subsection. The ordinance may specify that the county treasurer
shall exclude the additional revenue generated by the penalty
from the distributions required by ss. 74.03(7) and 74.03 l(12)(c)
and (d).

The six percent penalty authorized under former section 74.80(2)
was discussed in 71 Op. Att'y Gen. 189 (1982). That opinion stated
that a county could impose a flat six percent or less penalty by ordi
nance, that it was a one time penalty, that it was not to be calculated
at one-half of one percent per month and that an ordinance could
provide: (1) that such penalty applies to delinquent taxes that were
delinquent on the date of enactment of the ordinance or had become
delinquent on some previous date; (2) that such penalty applies to
delinquent taxes as they become due after enactment of the ordi
nance; and (3) that such penalty applies only as to delinquent taxes
which became delinquent after January 1, 1982, or some later date.
The opinion did not state that the six percent penalty could be retro
actively applied or that an ordinance could be retroactive in any



74 Opinions of the Attorney General Vol. 73

manner. The penalty would only be applicable to taxes which were
then delinquent or which would become delinquent in the future. It
was a one time charge and the fact that the taxes had been delinquent
at an earlier date did not make application of the penalty retroactive.

The 1983 Legislature saw fit to broaden the statute to enable a
town, city or village to impose a penalty by ordinance on delinquent
personal property taxes. The Legislature also changed the penalty
from a one time "6% or less" amount to "a penalty up to 0.5% per
month or fraction of a month in addition to the interest under sub.

(1) on any overdue or delinquent real estate taxes and special assess
ments." In my opinion there is no limit on the number of months to
which the penalty can apply but the rate of the penalty may not be
more than 0.5% per month.

In my opinion the statute does not permit enactment of an ordi
nance which would have retroactive effect. The penalty can only be
applied prospectively. The number of months since the date the tax
first became delinquent and which had accrued prior to the date of
enactment of the ordinance cannot be utilized for purposes of com
puting the penalty. In State v. Joe Must Go Club, 270 Wis. 108,115,
70 N.W.2d 681,684 (1955), it is stated: "In any event, we are dealing
with a penal statute and this court has often stated that statutes
imposing penalties must be strictly construed and doubtful questions
thereunder are to be resolved favorably to those from whom the pen
alties are sought to be recovered." In United States Fire Ins. Co. v.
E.D. Wesley Co., 105 Wis. 2d 305, 319, 313 N.W.2d 833, 840 (1982),
it is stated:

The general rule in Wisconsin is that legislation is presump
tively prospective unless the statutory language clearly reveals
either expressly or by necessary implication an intent that the stat
ute apply retroactively. State v. ILHR Department, 101 Wis. 2d
396,403, 304 N.W.2d 758 (1981), citing Hunter v. Sch. Dist. Gale-
Ettrick-Trempealeau, 97 Wis. 2d 435, 442-43, 293 N.W.2d 515
(1980).

This court recently reiterated: "The general rule of statutory
construction is that statutes are to be construed as relating to
future and not to past acts." Gutter v. Seamandel, 103 Wis. 2d 1,
17, 308 N.W.2d 403 (1981).
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The court has held that legislation providing for penalties and

interest with respect to the collection of delinquent taxes should not
be applied retroactively where the Legislature did not expressly so
provide. See discussion in Munkwitz R. & /. Co. v. Diederich Schae-
fer Co., 231 Wis. 504, 507, 286 N.W. 30, 31 (1939).

The Legislature did leave the date of January 1, 1982, in para
graph (b) when it amended former section 74.80(2). This office has
previously construed the predecessor statute, which contained sub
stantially the same language within the same sentence and which
included that date, as not permitting retroactive imposition of the
penalty. 71 Op. Att'y Gen. 189 (1982). The date is used immediately
after the words "that become overdue on or delinquent on or after."

Become is a linking verb and is used in the statute in its present tense
rather than in the past tense, "became" or "have become." Section
990.001(3) provides that in the construction of statutes, "the present
tense of a verb includes the future when applicable. The future per

fect tense includes the past and future tenses." The language used in
1983 Wisconsin Act 27 which amended section 74.80(2) contains no

language evidencing an intent on the part of the Legislature that an
ordinance could impose a penalty on a retroactive basis. The final
result of the legislation is that penalties on overdue taxes which do
not remain overdue for long periods may well be less than the one
time six percent penalty formerly permitted. However, where a
proper ordinance is passed and becomes effective, penalties may
exceed the six percent figure where the period of delinquency extends
over many months or years. In my opinion the statute does not per
mit nor did the Legislature intend that this ciunulative effect of the
penalty could be retroactively applied to the date in some year past
on which the taxes first became overdue, whether that date be in

1975,1976,1977,1978,1979,1980,1981 or even on or after January
1,1982, which was previous to the enactment of the ordinance.

BCLiRJV
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CRIMINAL LAW; HEALTH AND SOCIAL SERVICES,
DEPARTMENT OF; PRISONS AND PRISONERS; The Depart
ment of Health and Social Services has authority to supervise
defendants conditionally released under section 971.17(2), Stats., if
the court orders such supervision as a condition of release. The
period of supervision, when added to the time defendant has spent in
the treatment institution, cannot exceed the maximum term of
imprisonment as defined in section 971.17(4). Such maximum term
must be calculated as if consecutive sentences had been imposed.
The Department lacks authority to supervise defendants released
under section 971.17(4). OAG 24-84

July 23, 1984

Linda Refvitz, Secretary
Department of Health & Social Services

You have asked several questions about the proper interpretation
of section 971.17, Stats., which deals with criminal defendants found
not guilty by reason of mental disease or defect. That statute is set
forth in full below:

971.17 Legal effect of finding of not guilty because of mental
disease or defect. (1) When a defendant is found not guilty by
reason of mental disease or defect, the court shall order him to be
committed to the department to be placed in an appropriate insti
tution for custody, care and treatment until discharged as pro
vided in this section.

(2) A reexamination of a defendant's mental condition may
be had as provided in s. 51.20(16), except that the reexamination
shall be before the committing court and notice shall be given to
the district attorney. The application may be made by the defen
dant or the department. If the court is satisfied that the defendant
may be safely discharged or released without danger to himself or
herself or to others, it shall order the discharge of the defendant or
order his or her release on such conditions as the court determines
to be necessary. If it is not so satisfied, it shall recommit him or
her to the custody of the department.

(3) If, within 5 years of the conditional release of a committed
person, the court determines after a hearing that the conditions of
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release have not been fulfilled and that the safety of such person
or the safety of others requires that his conditional release be
revoked, the court shall forthwith order him recommitted to the
department, subject to discharge or release only in accordance
with sub. (2).

(4) When the maximum period for which a defendant could
have been imprisoned if convicted of the offense charged has
elapsed, subject to s. 53.11 and the credit provisions of s. 973.155,
the court shall order the defendant discharged subject to the right
of the department to proceed against the defendant under ch. 51.
If the department does not so proceed, the court may order such
proceeding.

According to your letter, there is some disagreement witTiin the
Department of Health and Social Services (Department) regarding
what authority the Department has to supervise defendants who
have been released from the treatment institution and how to calcu
late the maximum period of imprisonment under subsection (4).
Your specific questions, as restated, are:

1. If a defendant is released from the institution pursuant to sec
tion 971.17(2), does the Department have authority to supervise the
defendant if the court specifies supervision as one of the conditions
of his release?

2. If the Department has authority to supervise a defendant
conditionally released under subsection (2), is the supervision period
always five years as specified in subsection (3), or does the supervi
sion period end when the maximum period described in subsection
(4) is reached?

3. If a defendant never achieves release through the reexamina-
tion process prescribed in subsection (2), could his release under sub
section (4) be followed by a period of departmental supervision until
a maximum discharge date?

4. Where a defendant has committed more than one offense,
should the maximum period of imprisonment described in subsec
tion (4) be calculated as if the defendant would have received consec
utive or concurrent sentences?
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Question 1

Under subsection (2), the court has three options following a
reexamination hearing for a defendant previously committed upon a
finding of not guilty by reason of mental disease or defect. If the
court is satisfied that the defendant can be released from the institu
tion without posing a danger to himself or others, the court has two
choices: it can completely discharge the defendant from custody and
supervision or it can order his release "on such conditions as the
court determines to be necessary." The third option is recommitting
the defendant to the custody of the Department if the court is not
satisfied that discharge or conditional release could be accomplished
without endangering the safety of the defendant or others.

Although subsection (2) does not explicitly provide that a condi
tionally released defendant can be subjected to departmental super
vision such as occurs in a parole situation, it is my opinion that the
Department has authority to supervise such persons if the court pre
siding over the reexamination hearing determines that such a condi
tion is necessary.

The general rule is that an administrative agency has only those
powers which are expressly conferred upon it or which may fairly be
implied from the statutes under which it operates. Brown County v.
H&SS Department, 103 Wis. 2d 37, 48, 307 N.W.2d 247 (1981);
Peterson v. Natural Resources Board, 94 Wis. 2d 587, 592, 288
N.W.2d 845 (1980); State (Dept. of Admin.) v. ILHR Dept., 77 Wis.
2d 126, 136, 252 N.W.2d 353 (1977). The specific powers of the
Department are enumerated in section 46.03. Subsection (5) requires
the Department to perform the following duties in the area of mental
hygiene:

(5) Mental hygiene, (a) Execute the laws relating to the cus
tody, care and treatment of mentally ill, mentally infirm and men
tally deficient persons, inebriates and drug addicts. It shall
examine all institutions, public and private, authorized to receive
and care for such persons, and inquire into the method of govern
ment and the management of persons therein, and examine into
the condition of buildings, grounds and other property connected
with any such institution and into matters relating to its
management.
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(b) Direct the psychiatric field work, aftercare and commu
nity supervision and exercise such powers in relation to preven
tion as the department deems appropriate.

In my opinion, the broad grant of power which the above statute
vests in the Department includes the authority to supervise defend
ants conditionally released under section 971.17(2), especially since
section 46.03(5)(b) charges the Department with directing "aftercare
and community supervision" of the mentally ill, mentally infirm and
mentally deficient. My conclusion rests not only on this general
grant of power but is also buttressed by the specific authority
granted the Department by section 51.37(9) which reads as follows:

51.37 Criminal commitments; central state hospital or mental
health institutes.

(9) If in the judgment of the director of central state hospital,
Mendota mental health institute, Winnebago mental health insti
tute or the Milwaukee county mental health center, any person
who is committed under s. 971.14 or 971.17 is not in such condi
tion as warrants his or her return to the court but is in a condition
to receive a conditional transfer or discharge under supervision,
the director shall report to the department, the committing court
and the district attorney of the county in which the court is
located his or her reasons for such judgment. If the court does not
file objection to the conditional transfer or discharge within 60
days of the date of the report, the director may, with the approval
of the department, conditionally transfer any person to a legal
guardian or other person, subject to the rules of the department.

In essence, the above provision authorizes the Department, upon the
recommendation of the institution director, to conditionally release
a defendant committed under section 971.17 without going through
the reexamination procedure set forth in section 971.17(2), if the
committing court does not object within the statutorily prescribed
time. Conditional release under section 51.37(9) is "subject to the
rules of the department."

You have advised that the rules which the Department applies to
section 971.17 defendants conditionally released under section
51.37(9) are the same rules it applies to probationers and parolees,
such as those rules found in chapters HSS 31 and 328 of the Wiscon-
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sin Administrative Code. Thus, section 971.17 defendants who are
conditionally released pursuant to section 51.37(9), although not
technically on parole, are treated in the same manner as parolees and
may be required to report to a probation and parole agent. Since the
Department has explicit authorization to supervise section 971.17
defendants who have been conditionally released at the behest of the
institution director, it would be anomalous to conclude that the
Department lacks the authority to also supervise defendants condi
tionally released by order of the court pursuant to section 971.17(2).
Because statutes dealing with the same subject matter should be con
strued harmoniously, see State v. Kay Distributing Co., Inc.. 110 Wis.
2d 29, 37, 327 N.W.2d 188 (Ct. App. 1982), I conclude that the
Department has authority to supervise* defendants who are condi
tionally released pursuant to section 971.17(2) if the court deter
mines such supervision is a necessary condition of release.

Question 2

You next ask whether the supervision period for defendants con
ditionally released under subsection (2) is always five years, as pro
vided in subsection (3), or whether the supervision period must end
when the maximum period described in subsection (4) is reached. It
is my opinion that subsection (4) is controlling and that the Depart
ment has no authority to supervise defendants once the maximum
period for which they could have been imprisoned, as that period is
defined in subsection (4), has been reached.

In construing a statute, one must consider each of its parts in con
nection with every other part so as to produce a harmonious whole.
Milwaukee County v. ILHR Dept.. 80 Wis. 2d 445, 454 n.l4, 259
N.W.2d 118 (1977); State v. Wachsmuth. 73 Wis. 2d 318, 323, 243
N.W.2d 410 (1976). The only way to harmonize subsections (3) and
(4) is to require that the period of supervision following a condi
tional release, when added to the time the defendant has already
spent in custody, cannot exceed the maximum period of imprison
ment as defined in subsection (4). Thus, if the maximum period of
imprisonment as defined in subsection (4) is ten years, and the defen-

'  Such defendants are not regarded as being in the Department's custody under
s^tion 971.17(2), however, since that section employs the word "custody" to denote
physical control.
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dant is conditionally released after spending six years in an institu
tion, then the conditional release period can only be four years.

Permitting the supervisory period to extend for five years regard
less of the maximum period the defendant could have been confined
had he been convicted of the offense charged would render subsec
tion (4) of the statute meaningless in some cases. For example, if a
defendant charged with battery under section 940.19(1) was found
not guilty by reason of mental disease or defect, confined in an insti
tution for six months, and then conditionally released for an addi
tional five years, that defendant would be subject to control for five
and one-half years, while a conviction for the same offense would
only have netted him a maximum of nine months in jail, minus the
credit due under sections 53.11 and 973.155, Stats. Such an interpre
tation would work an absurd result, thereby violating an elementary
principle of statutory construction. See State v. Christensen, 110
Wis. 2d 538, 543 n.6, 329 N.W.2d 382 (1983); State v. Britzke, 108
Wis. 2d 675,681,324 N.W.2d 289 (Ct. App. 1982), affd, 110 Wis. 2d
728, 329 N.W.2d 207 (1983).

Question 3

Your third question is whether a defendant who is discharged
under subsection (4) can be subjected to an additional period of
departmental supervision until he reaches what you refer to as a
"maximum discharge date." You note parenthetically that because
the maximum period of imprisonment defined in subsection (4) is
calculated by crediting the defendant with good time under section
53.11, which also contains a provision for forfeiture of good time,
the question has arisen whether the Department has authority to
supervise the conduct of a defendant following his release pursuant
to section 971.17(4). The answer is no.

For a defendant convicted of a crime, the mandatory release date
is calculated by reducing the sentence actually imposed by the credit
earned under sections 53.11 and 53.12 as well as the credit due under
section 973.155. Sec. 53.11(7), Stats. Even after the mandatory
release date is reached, however, such a defendant remains on parole
until his maximum discharge date, i.e., the date he would have been
released had he not received credit under sections 53.11 and 53.12.
Id. Thus, when you refer to "maximum discharge date," I assume
you are referring to the date on which the defendant's sentence
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would have elapsed had he received the maximum sentence for the
crime with which he was charged but had he not been given credit
under section 53.11.

A convicted defendant who is released on mandatory parole is
still subject to departmental supervision until he reaches his maxi
mum discharge date. The same is not true of a defendant found not
guilty by reason of mental disease or defect, however. Upon viola
tion of prison regulations, the former category of defendants is sub
ject to forfeiture of good time previously granted or earned. How
ever, section 53.11(2) is inapplicable to persons found not guilty
under section 971.17(1) because such persons are not confined in
prisons but in institutions which do not even come imder the control
of the Division of Corrections. In fact, you advise that persons com
mitted to forensic institutions after being acquitted by reason of
mental disease or defect are not given conduct reports and do not
suffer loss of good time for misbehavior.

Although the Legislature has decreed that defendants found not
guilty by reason of mental disease or defect are entitled to good time
credit under section 53.11, the Legislature has not seen fit to subject
them to loss of that credit.^ Since there is no statutory authorization
for supervising a defendant who has been discharged under section
971.17(4), the Department is without authority to do so. If the
Department believes that such a defendant still poses a danger to
himself or others, it can institute proceedings against the defendant
under chapter 51.

Question 4

Your final question concerns the proper way to calculate the max
imum term of imprisonment described in section 971.17(4) where the
defendant is found to have committed multiple offenses. Specifically,

^  In 70 Op. Att'y Gen. 170,171 (1981), where I concluded that the credit provision
of section 971.17(4) should not be applied retroactively, I stated as follows: "A flnal
consideration in support of the conclusion described in this response relates to the
practical application of the statute. The purpose of the statute is to provide an incen
tive for appropriate behavior. Statuto^ good time can be lost by disciplinary pro
ceedings. Therefore, to grant it retroactively would defeat its purpose, since no adjust
ment could be made for disciplinary infractions which, had the statute bwn in effect at
the time, might have resulted in a loss of a certain amount of good time." Since per
sons confined to stote mental institutions pursuant to section 971.17 are not subject to
Uie loss of good time credit granted under section 53.11, the above-quoted language
implying the contrary is hereby withdrawn.
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you ask whether the maximum term of imprisonment in multiple-
offense cases should be calculated as if the defendant would have

received concurrent or consecutive sentences. In my opinion, the lan
guage of the statute requires that the maximum period of imprison
ment in multiple-offense situations be calculated by assuming the
imposition of consecutive sentences.

Subsection (4) requires that the defendant be discharged "[w]hen
the maximum period for which [he] could have been imprisoned if
convicted of the offense charged has elapsed, subject to s. 53.11 and
the credit provisions of s. 973.155." In multiple-offense situations,
the sentencing court has power to make all of the sentences consecu
tive to one another, if it so desires. See sec. 973.15(2), Stats. Thus, the
maximum term for which a defendant could have been imprisoned if
he had been convicted of multiple offenses rather than found not
guilty by reason of mental disease or defect must be computed by
adding together each maximum sentence he could have received and
then subtracting the credit to which he is due under sections 53.11
and 973.155.

BCL:MMM

COMPATIBILITY; SALARIES AND WAGES; SHERIFFS;
In a county having no undersheriff, a person elected and serving as
sheriff vacated office by accepting office of town supervisor during
his term but is entitled to compensation paid and can continue to
exercise duties of sheriff until successor is elected or appointed and
qualifies. GAG 25-84

September 24, 1984

Darwin L. Zwieg, District Attorney
Clark County

You request my opinion on three questions which are related to
the following circumstances which you represent as factual. One
David Bertz was elected Sheriff of Clark County at the November
1982 general election for a statutory two-year term ending the first
Monday in January 1985. He was sworn in and qualified prior to his
election in April 1983 as supervisor of the Town of Hewett in Clark
County. He accepted the latter office and served therein until
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resigning as town supervisor on or about May 12,1984, after having
been advised that Wisconsin Constitution article VI, section 4(3)
provides: "Sheriffs shall hold no other office You state that
Clark County has abolished the office of undersheriff.

Your questions as restated and renumbered and my answers are:

1. Did David Bertz vacate the office of sheriff by accepting the
office of town supervisor during the term for which he was
elected?

The answer is yes. He can, however, continue to perform the
duties of the office until his appointed or elected successor qualifies.

2. If Bertz did vacate the office of sheriff when he accepted the
office of town supervisor, is he entitled to the salary paid him
as sheriff after acceptance of the office of town supervisor?

The answer is yes, if he performed the duties in good faith and
there was no other claimant for such office.

3. Would the fact that Bertz held the office of sheriff at the time

he assumed the office of town supervisor have any effect on
the validity of town resolutions and ordinances he voted
upon?

The answer is no. He was not ineligible to the office of town
supervisor but served in a de jure capacity therein.

A sheriff is a constitutional officer chosen by the electors of the
county for a two-year term. Wis. Const, art. VI, § 4(1). The regular
term commences on the "first Monday next succeeding his election
and shall continue 2 years and until his successor qualifies." Sec.
59.12, Stats. A sheriff is removable by the Governor for cause after
hearing and where a vacancy exists, the power to appoint a successor
is with the Governor. Wis. Const, art. VI, §§ 4(4) and (5); sees.
17.09(5) and 17.21(1), Stats.

The recent revision of the town laws, 1983 Wisconsin Act 532,
does not become effective until January 1, 1985. The applicable law
with respect to town supervisor is found in present sections 60.19,
60.20 and 60.21 which clearly establish the position of supervisor as
an office. Since the position of town supervisor is an office, it is con-
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stitutionaliy incompatible with the office of sheriff by reason of Wis
consin Constitution article VI, section 4(3). The common law as to
compatibility of offices was in force in the territory of Wisconsin at
the time the Constitution was adopted and continues in force until
altered or suspended by the Legislature. Wis. Const, art. XIV, § 2.
That rule is that the acceptance, by an incumbent of one office, of
another office incompatible with the first ipso facto absolutely
vacates the first, and the incumbent's title is thereby terminated
without any act or proceeding. State ex rel. Stark v. Mines, 194 Wis.
34, 215 N.W. 447 (1927). This principle was approved in Martin v.
Smith, 239 Wis. 314, 326, 1 N.W.2d 163 (1941).

By accepting the office of town supervisor at the time he already
held the office of sheriff, Bertz vacated the office of sheriff in the
sense that he gave up all right and title to it. Section 17.03(10) is
applicable, and provides:

Any public office... shall become or be deemed vacant upon the
happening....

(10) ... [0]f any other event which is declared by any special
provision of law to create a vacancy.

He had dejure status at least until the time he accepted the incompat
ible office of supervisor. Upon accepting the incompatible office he
at least continued as de facto sheriff. State ex rel Thompson v. Gib
son, 22 Wis. 2d 275,125 N.W.2d 636 (1963). The Supreme Court has
stated that, as a general rule, all that is required to make an officer de
facto is that the individual claiming the office be in possession of it,
performing its duties and claiming to be entitled to such office under
color of an election or appointment. State ex rel. Reynolds v. Smith,
22 Wis. 2d 516, 522, 126 N.W.2d 215 (1964). Walberg v. State, 73
Wis. 2d 448,463,243 N.W.2d 190 (1976). "If the offices exist dejure,
then it is the settled doctrine of the Supreme Court as well as of other
courts that all persons who are in the exercise of the duties of such
offices by color of law are officers de facto, and their acts are valid."
Cole V. The President and Trustees of The Village of Black River Falls,
57 Wis. 110,113-14,14 N.W. 906(1883). "While the right to hold an
office when tenure is based only on a de facto status may be attacked
directly, the officer's acts are valid as to the public, and third parties



86 Opinions of the Attorney General Vol. 73

and cannot be attacked collaterally." Burton v. State Appeal Board,
38 Wis. 2d 294, 304, 156 N.W.2d 386 (1968).

His act of resigning the office of supervisor would not restore any
right to the office of sheriff in such individual if there were an under-
sheriff, or as against a successor appointed by the Governor. In 67
C.J.S. Officers § 32 (1978), it is stated: "One who vacates an office by
acceptance of an incompatible office is not restored to the first by
resignation from the second." The office is vacant in the sense that
the Governor has power to appoint a successor pursuant to section
17.21(1).

Acts of a person apparently in possession of an office by color of
authority and performing the duties of the offices in good faith are
valid. Silgen v. Fond du Lac. 225 Wis. 335, 274 N.W. 256 (1937).

A de facto officer may be entitled to the compensation incident to
the office where he or she rendered services in good faith and there
was no other person who could properly claim the salary. State ex
rel. Elliott v. Kelly. 154 Wis. 482, 489, 143 N.W. 153, 156 (1913).
Where there is no de jure officer claiming the office, a defacto officer
is entitled to the salary of the office when the de facto officer has
entered upon the duties of the office in good faith and pursuant to
apparent authority. State ex rel. Reynolds v. Smith. 22 Wis. 2d 516,
522-23, 126 N.W.2d 215 (1964). Bertz probably has at least de facto
status as a holdover until his successor is appointed or elected and
qualifies. He could not foreclose the Governor from exercising
power to fill the vacancy, although the title to the office might not be
established until after a successor were appointed and such successor
sought court action in the nature of quo warranto should Bertz refuse
to physically vacate the premises.

BCLiRJV

HOME RULE; LIBRARIES; MUNICIPALITIES; The Madi
son Public Library can charge user fees for any services that fall
outside of a library's inherent information-providing functions; ser
vices that constitute core "library services" must be provided free of
charge to the inhabitants of the municipality; a one-dollar fee can be
collected for lending duplicate copies of best seller books. GAG 26-
84
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August 17, 1984

Dr. Herbert J. Grover, State Superintendent
Department of Public Instruction

The Madison Public Library recently began collecting a number
of user fees and reserve charges for various materials and services.
These include fees and charges for borrowing best seller books,
framed pictures, 16 mm films, 16 mm film projectors, radios, screens,
video cassettes and audio cassette players. Also, they include charges
and fees for having books and materials put on reserve, and charges
for using the meeting rooms in the library. You question the legality
of these charges in light of section 43.52(2), Stats., which provides:

Every public library shall be free for the use of the inhabitants of
the municipality by which it is established and maintained, sub
ject to such reasonable regulations as the library board prescribes
in order to render its use most beneficial to the greatest number.
The library board may exclude from the use of the public library
all persons who wilfully violate such regulations.

In my opinion, this section renders only some of Madison Public
Library's fees and charges invalid.

In answering your question, it is essential in my opinion to be
mindful of the fact that the information explosion of recent years has
expanded the library's traditional role as a lender of books. See
Libraries' Financial Squeeze. 1979 Vol. 11 Editorial Research
Reports 803 (1980). The interplay between technology and informa
tion has led libraries to venture into new, non-traditional areas such
as offering computer services and maintaining and lending various
kinds of audio and audiovisual equipment.

The first statutory section setting forth the principle of "free"
public libraries, a principle now embodied in section 43.52(2), was
enacted in the 1800's. One can logically assume that, at that time,
only traditional library services were offered. In interpreting section
43.52(2) and its intended scope, the historical context in which the
free library principle was adopted must be considered. See Berns v.
Wis. Employment Relations Comm., 99 Wis. 2d 252, 265, 297
N.W.2d 248 (1980). In my opinion the Legislature intended, by
means of the phrase "free for the use of," to ensure that patrons
within a municipality would be given free access to the physical facil-
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ities and the informational materials traditionally associated with a
library. In my opinion, the phrase is not so broad as to mean that
every new service provided by and every activity occurring within a
library must be without charge. This conclusion finds support in
Board of Education v. Sinclair, 65 Wis. 2d 179, 222 N.W.2d 143
(1974). There, the Wisconsin Supreme Court dealt with a constitu
tional provision mandating that public schools be "free and without
charge for tuition." Wis. Const, art. X, § 3. The Court held that such
language did not absolutely prohibit public schools from selling or
charging fees for the use of textbooks and other items (pens, pencils,
gym suits, band instruments).

While there is no definition of the term "library service" in the
Wisconsin statutes, there is an instructive definition in the federal
Library Services and Construction Act, 20 U.S.C. §§ 351-364.
"Library Service" is defined as "the performance of all activities of a
library relating to the collection and organization of library materi
als and to making the materials and information of a library avail
able to a clientele." 20 U.S.C. § 351a(3). In 1978, the Attorney Gen
eral of California dealt with the identical issue you have raised.
Based on the federal definition of "library service," he formulated a
test for determining whether a particular transaction is a "library
service" that must be provided for free. I find the test to be a sound
one and adopt it as a guideline for applying section 43.52(2). The test
is as follows:

If the transaction involves the satisfaction, with library resources,
of a patron's request for information (whether for educational,
recreational or entertainment purposes), such transaction is a
"library service." Other transactions, not involving the furnishing
of information, though carried out by a library, would not be a
"library service" .... Perhaps the essential distinction that is oper
ative here, is between those services which are reflective of a
library's inherent information providing function and those ancil
lary services which are not unique to libraries and which can be
just as effectively provided in non-library settings. Examples of
such nonlibrary services might include the furnishing of meeting
rooms, allowing the use of typewriters and copying machines,
rental of audiovisual equipment, etc.

61 Op. Att'y Gen. 512 (California 1978).
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Applying this guideline to the various charges and fees established
by the Madison Public Library, it is my opinion that only the follow
ing may be imposed: charges for use of framed pictures, projectors,
screens, audio cassette players, AM/FM radios and meeting and lec
ture rooms. In my opinion these are services which are tangential to
a library's inherent information-providing function. The charges for
borrowing 16 mm films and for holding materials on reserve are, in
my opinion, charges for core "library services" and, as such, are
prohibited.

In regard to charging for the borrowing of best seller books, I
agree with the reasoning of Gregory's Book Store v. Providence Pub
lic Library, 46 R.I. 283,127 A. 150,151, (1925). There, the court held
that a library did not lose state aids, even in view of the statutory
phrase "free public library," where it charged for the use of books in
its duplicate pay collection. The court stated:

Most of the books in [the duplicate pay] collection are books
recently published, for which there is, for a short time, a consider
able demand. Before the unusual demand ceases, the charge for
rental usually pays for the cost of the book, which is thereafter
placed in the free collection. If the library does not make a charge
for the books in the duplicate pay collection, it cannot be expected
that the library will continue to maintain this collection, by
purchasing several duplicate copies of recent books, to satisfy a
temporary popular demand. The result will be that the chances of
a person obtaining, within a given time, the free use of a copy of
one of these books, will be greatly lessened, and the purpose for
which the statute and rule were adopted would be frustrated. Tak
ing a common-sense view of the problem, it must be said that the
"free use" of said library, as required by the statute, is secured to
the public.

Similarly, it is my opinion that if the Madison Public Library
acquires a reasonable number of copies of best seller books (the
number it would normally acquire for its permanent collection) and
allows these copies to circulate free of charge, then it can justifiably
collect the one-dollar fee for lending any additional copies it
purchases. This procedure furthers the goal of making best seller
books available to the greatest number of patrons possible.
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I would like to stress that this opinion is limited to the issue of
access to library services. It does not extend to the issue of charging
patrons for abuses of library privileges, such as collecting fines for
overdue or lost books.

Further, I would like to stress that the constitutional "home rule"
principle limits the scope of this opinion. In one of my prior opin
ions, 70 Op. Att'y Gen. 54 (1981), I concluded that a city, by charter
ordinance, could rely upon the home rule provisions of Wisconsin
Constitution article XI, section 3 and enable municipal libraries to
deviate from several seemingly mandatory provisions of chapter 43
to fit local needs. Wisconsin Constitution article XI, section 3 states:
"Cities and villages organized pursuant to state law may determine
their local affairs and government, subject only to this constitution
and to such enactments of the legislature of statewide concern as
with uniformity shall affect every city or every village." In State ex
rel Michalek v. LeGrand, 77 Wis. 2d 520, 526-27, 253 N.W.2d 505
(1977), the Wisconsin Supreme Court discussed the parameters of
the home rule provision, stating:

In defining what is or is not a matter for such empowerment,
which is constitutionally granted to cities and villages in this state
"to determine their local affairs and government," our court has
outlined three areas of legislative enactment: (1) Those that are
"exclusively of state-wide concern"; (2) those that "may be fairly
classified as entirely of local character"; and (3) those which "it is
not possible to fit... exclusively into one or the other of these two
categories."

As to the third "mixed bag" category of situations, our court
has recognized "... that many matters while of 'state-wide con
cern,' affecting the people and state at large somewhat remotely
and indirectly, yet at the same time affect the individual munici
palities directly and intimately, can consistently be, and are, 'local
affairs' of this [home rule] amendment."

This passage shows that whether "home rule" applies depends upon
whether the matter is of local concern or statewide concern.

In my 1981 opinion, I concluded that municipal libraries are pri
marily of local concern. More specifically, I stated:

Section 43.52, Stats., permits, but does not require, municipali
ties to establish, equip, and maintain a public library and levy a
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tax or appropriate money therefor. Sections 43.01 and 43.05,
Stats., provide that the Department of Public Instruction shall
provide certain services in the nature of planning, coordination,
and development of public library services, but does not grant the
state supervisory control over municipal libraries. State aid is
granted to library systems rather than to municipal libraries under
sec. 43.24, Stats. The provisions of sees. 43.52(1), (2), 43.54(1),
43.58,43.62, Stats., are evidence of a legislative intent that munic
ipal libraries be primarily operated by and for the inhabitants of
the municipality. The Legislature has not included any statement
within ch. 43, Stats., to the effect that municipal libraries, or for
that matter, library systems, are a matter of statewide concern.
Services provided by a municipal library primarily affect the indi
vidual municipalities, and the inhabitants therein, "directly and
intimately." They do affect the general public of the state and
state at large "somewhat remotely and indirectly."

70 Op. Att'y Gen. at 57.

I concluded in the 1981 opinion that, because municipal libraries
are primarily of local concern, a city by charter ordinance could
allow such libraries to deviate from provisions of chapter 43 to
accommodate local needs. I went on to stress, however, that a local
library's membership in a federated or consolidated library system
removes this "local concern" characteristic. Citing 63 Op. Att'y
Gen. 317, 319 (1974), I stated: "Participation in such a system by a
municipal library would probably change its status from that which
is primarily a local affair." 70 Op. Att'y Gen. at 58. The 1974 opin
ion had concluded that the statutory sections governing the creation
of federated and consolidated systems are enactments of statewide
concern. 63 Op. Att'y Gen. at 319.

The Madison Public Library belongs to a federated library sys
tem: The South Central Federated Library System. Public library
systems (both consolidated and federated), being of statewide con
cern, operate not under home rule principles but under the supervi
sion of the Department of Public Instruction's Division for Library
Services. A number of statutory sections outline the authority that
the Division can exercise in regard to public library systems. Section
43.09(2)(a) provides that the Division shall "promulgate necessary
standards for public library systems," and that such standards shall
be aimed at "ensur[ing] adequate library service." Section
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43.13(l)(a) states that "[n]o public library system may be established
without the approval of the division." Further, section 43.24(3) pro
vides that state aid shall be available to public library systems, but
that such aid shall be conditioned upon the library system con
forming to "this chapter [chapter 43] and such rules and standards as
are applicable."

It is my opinion, then, that the Division for Library Services is
empowered to require the Madison Public Library, by virtue of the
Madison Public Library's membership in a federated library system,
to adhere to the provisions of chapter 43, including section 43.52(2),
as interpreted in this opinion. Libraries not belonging to federated or
consolidated systems can choose to exercise powers of "home rule"
and are not necessarily bound by this interpretation of section
43.52(2).

BCL:RCB

COUNTY EXECUTIVE; ORDINANCES; County executive's
power of partial approval under Wisconsin Constitution article IV,
section 23a, extends to any part of a county board resolution or ordi
nance containing an appropriation. Status of veto power of execu
tives in populous counties discussed in view of court determination
in 1959 that section 59.031(6) was unconstitutional and subsequent
amendment of the Wisconsin Constitution. OAG 27-84

August 22, 1984

Thomas A. Loftus, Chairperson
Assembly Organization Committee

The Assembly Organization Committee requests my opinion on
the extent of the appropriation veto power of a county executive
under Wisconsin Constitution article IV, section 23a, which was cre
ated in November 1962, and, as amended in April 1969, provides:

Every resolution or ordinancepassedhy the county board in any
county shall, before it becomes effective, be presented to the chief
executive officer. If he approves, he shall sign it; if not, he shall
return it with his objections, which objections shall be entered at
large upon the journal and the board shall proceed to reconsider
the matter. Appropriations may be approved in whole or in part by
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the chief executive officer and the part approved shall become law,
and the part objected to shall be returned in the same manner as
providedfor in other resolutions or ordinances. If after such recon
sideration, two-thirds of the members-elect of the county board
agree to pass the resolution or ordinance or the part of the resolu
tion or ordinance objected to, it shall become effective on the date
prescribed but not earlier than the date of passage following
reconsideration. In all such cases, the votes of the members of the

county board shall be determined by ayes and noes and the names
of the members voting for or against the resolution or ordinance
or the part thereof objected to shall be entered on the journal. If
any resolution or ordinance is not returned by the chief executive
officer to the county board at its first meeting occurring not less
than 6 days, Sundays excepted, after it has been presented to him,
it shall become effective unless the county board has recessed or
adjourned for a period in excess of 60 days, in which case it shall
not be effective without his approval.

The statutory counterpart as to veto power for counties of less
than 500,000 is contained in section 59.032(6), Stats., and contains
language substantially identical to the constitutional provision. It
was enacted in 1969, subsequent to adoption of the constitutional
provision above. The veto power for executives in counties having a
population over 500,000 is contained in section 59.031(6) which was
created by chapter 327, Laws of 1959. Its wording is substantially
identical to the constitutional provision. It was held unconstitutional
in State ex rel. Milwaukee County v. Boos, 8 Wis. 2d 215,99 N.W.2d
139 (1959), and has not been reenacted.

Your basic question is whether a county executive's power of
approval or non-approval is limited to monetary amounts with
respect to appropriations or whether such power extends to other
portions of a resolution or ordinance containing an appropriation
and can thus effect a change in the policy envisaged by the County
Board of Supervisors.

I am of the opinion that a county executive has power to approve
any part of a resolution or ordinance containing an appropriation
and can, therefore, effect a change in policy. Such executive power is
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not dissimilar to that of the Governor. In State ex rel. Kleczka v.

Conta, 82 Wis. 2d 679, 715, 264 N.W.2d 539 (1978), it was stated:

Under the Wisconsin Constitution, the governor may exercise his
partial-veto power by removing provisos and conditions to an
appropriation so long as the net result of the partial veto is a com
plete, entire, and workable bill which the legislature itself could
have passed in the first instance.

Unlike the fact situation in Henry, the Acting Governor vetoed
what is arguably a condition which the Legislature had placed on
the appropriation. By so doing, he changed the policy of the law
as envisaged by the Legislature. He caused the general fund to be
charged with an obligation which the Legislature did not antici
pate; and also, it is contended, he accelerated the effective date of
the bill. These are policy changes, legislative in nature, which the
Constitution authorized him to make.

The court, in effect, stated that the Governor is not "confined to the
excision of appropriations or items in an appropriation bill."
Kleczka. 82 Wis. 2d at 705. Provisos and conditions are not subject
to veto if inseparably connected to the appropriation. Once a part
objected to is determined not to be inseparable from the appropria
tion within a bill, a second determination is made whether the
remaining parts "constitute, in and by themselves, a complete, entire
and workable law...." State ex rel. Wisconsin Tel Co. v. Henry. 218
Wis. 302, 314, 260 N.W. 486 (1935). The Kleczka court recognized
the importance of severability at 82 Wis. 2d at 705: "Severability is
indeed the test of the Governor's constitutional authority to par
tially veto a bill...."

The Governor's power relates to approval "in whole or in part"
of "[ajppropriation bills" but also provides that "the part approved
shall become law, and the part objected to shall be returned in the
same manner as provided for other bills. If, after such consideration,
two-thirds of the members present shall agree to pass the bill, or the
part of the bill objected to ... [and if approved by two-thirds of the
other house] it shall become a law." Wis. Const, art. V, § 10. An
appropriation bill has been defined as a measure before a legislative
body authorizing the expenditure of public monies and stipulating
the amount, manner and piupose of various items of expenditures.
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State ex rel. Fimegan v. Dammann, 220 Wis. 143,148,264 N.W. 622
(1936).

It may be argued that the wording of the veto power with respect
to the Governor is broader since Wisconsin Constitution article V,
section 10 provides: "Appropriation bills may be approved in whole
or in part by the governor, and the part approved shall become law,
and the part objected to shall be returned in the same manner as
provided for other bills," whereas Wisconsin Constitution article IV,
section 23a provides: Appropriations may be approved in whole or
in part ... and the part approved shall become law, and the part
objected to shall be returned in the same manner as provided for in
other resolutions or ordinances." However, the section contains this
additional phrasing: "If, after such reconsideration, two-thirds of
the members-elect... agree to pass the resolution or ordinance or the
part of the resolution or ordinance objected to..." I construe this lan
guage to extend to power of partial approval to every part of a reso
lution or ordinance containing an appropriation rather than being
limited to a part of an appropriation. An appropriation is "a sum of
money set aside or allotted by official or formal action for a specific
use." Webster's Third New International Dictionary 106 (4th ed.
1976). The county executive's partial approval provision is substan
tially similar to the language in the constitutional provision applica
ble to the Governor. A county board of supervisors does not pass
"bills" as the Legislature does nor is it bicameral. A county board
adopts ordinances or resolutions. Sec. 59.02, Stats. In my opinion,
the words "appropriations" in article IV, section 23a and in sections
59.031(6) and 59.032(6) should be construed as "resolutions and
ordinances containing appropriations." Joint Resolution No. 64
(1961) which ordered that the proposed amendment be submitted to
the electors at the November 1962 general election provided that the
question be stated: "2. Shall Article IV, section 23a, be created to
require that in counties with a population of 500,000 or more all
resolutions and ordinances of a county board must be submitted to a
chief executive officer for his approval or veto?" See Volume 1, Laws
of Wisconsin 1961 at 728 and Certificate of Secretary of State, Vol
ume 1, Laws of Wisconsin 1963 at 700.

There was no separate reference to "appropriations." The stated
question referred only to approval or veto of "resolutions and
ordinances."



96 Opinions of the Attorney General Vol. 73

You also inquire as to the status of the veto power of the county
executive in Milwaukee County since section 59.032(6) was held
unconstitutional in Boos in 1959 and was not reenacted subsequent
to the constitutional amendment of article IV, sections 23 and 23a in
1962 so as to be applicable to populous counties or subsequent to
1969 when such provisions were made applicable to all counties.

In my opinion the Milwaukee County Executive possesses the
power to approve or object to ordinances or resolutions passed by
the county board. In State ex rel. La Follette v. Board of Supvrs., 109
Wis. 2d 621, 628, 327 N.W.2d 161 (Ct. App. 1982), it was held that
the veto power of the Milwaukee County Executive was based on the
constitutional provision, "[t]hus, the broad veto powers of the
county executive, found unconstitutional as a statutory provision,
were returned by a constitutional amendment." Thus, such power is
based on the constitutional provisions set forth above which were
self-executory and did not need statutory implementation.

BCL:RJV

COUNTIES; 51.42 BOARD; Although a multi-county combined
51.42/51.437 board may make cuts in non-emergency services to the
residents of a county that does not provide its proportionate share of
funding to that board, an individual county may not escape its statu
tory obligation to provide non-emergency services to its residents
under sections 51.42(l)(b) and 51.437(4), Stats., by refusing to make
such funding available to the combined board. OAG 28-84

August 22, 1984

John Hogan, District Attorney
Oneida County

You ask whether a tri-county combined 51.42/51.437 board may
make cuts in non-emergency services to the residents of a county that
does not provide its proportionate share of funding to that board.
You state that sufficient funds are available to provide emergency
services to persons in all three counties. Apparently, however, the
board lacks sufficient funds to continue providing the present level
of services through the rest of 1984.
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I am of the opinion that a multi-county combined board may
make such cuts in services, but that an individual county may not
escape its statutory obligation to provide its residents with non-
emergency services under sections 51.42(l)(b) and 51.437(4), Stats.,
by refusing to provide such funding to the combined board.

You state that the combined board has requested the following
amounts from its three constituent counties in order to have suffi

cient operating funds for the balance of 1984:

Forest County 16% $ 53,979
Vilas County 29% $ 97,837
Oneida County 55% $185,552

The Forest County Board of Supervisors has indicated that it will
not provide the board with the amount requested.

These 51.42 and 51.437 boards have been combined pursuant to
section 59.025(3)(b). Section 51.42(5) provides: "DUTIES OF
BOARDS. Within the limits of available state and federal funds and

of county funds appropriated to match state funds, boards shall pro
vide for the program needs of persons suffering from mental disabili
ties, including mental illness, mental retardation, alcoholism or drug
abuse, by offering the following [enumerated] services." Section
51.437(9) similarly provides: "DUTIES OF THE BOARD. Within
the limits of available state and federal funds and of county funds
appropriated to match state funds, the community developmental
disabilities services board shall [provide certain enumerated
services]."

The autonomy of 51.42 and 51.437 boards was limited by chapter
29, Laws of 1977. By passing such amendments, the Legislature
"evince[d] a strong policy of vesting greater fiscal control of human
services programs in the county board of supervisors." 69 Op. Att'y
Gen. 128,131 (1980). As amended by chapter 29, Laws of 1977, sec
tions 51.42(5) and 51.437(9) restate the obvious: 51.42 and 51.437
boards may not expend funds in excess of those made available by
the county, the state and all other sources. See generally 69 Op. Att'y
Gen. 128 (1980). Since a combined board cannot expend funds
which it does not have, it is logical to expect the board to cut services
if it does not receive funding from a particular county. In this case.
Forest County apparently has indicated that it will not provide a
proportionate share of funding. Under the circumstances, I am of
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the opinion that a multi-county combined board is empowered to
cut non-emergency services to residents of that county in order to
account for this lack of funding. I express no opinion, however, as to
what action the Secretary of the Wisconsin Department of Health
and Social Services will take with respect to such an arrangement.

A county which does not provide its proportionate share of fund
ing to a multi-county combined board is still subject to the provi
sions of section 51.42(l)(b), which provides:

Responsibility of county government. The county boards of
supervisors have the primary responsibility for the well-being,
treatment and care of the mentally ill, developmentally disabled,
alcoholic and other drug dependent citizens residing within their
respective counties and for ensuring that those individuals in need
of such emergency services found within their respective counties
receive immediate emergency services. County liability for care
and services purchased through or provided by a board estab
lished under this section shall be based upon the client's county of
residence except for emergency services for which liability shall be
placed with the county in which the individual is found.

Section 51.42(l)(b) obligates each county board of supervisors to
provide care for residents who are mentally ill, developmentally dis
abled, alcoholic or drug dependent. Section 51.42(l)(b) also obli
gates each county board of supervisors to provide certain emergency
services to these four categories of individuals, even if the individuals
are not residents of the county. See 65 Op. At(*y Gen. 49, 52-54
(1976). These obligations exist regardless of whether the matching
funds made available by the Department under section 51.42(8) are
sufficient to fully reimburse counties for treating these four catego
ries of individuals. See 66 Op. Att'y Gen. 249, 250-52 (1977); 65 Op.
Att'y Gen. 49, 53-54 (1976).

You do not indicate whether the funds available to the multi-

county combined board are sufficient to provide residents of Forest
County with the minimum level of non-emergency services man
dated by section 51.42(l)(b). It would be permissible for the county
boards of Oneida and Vilas Counties to make appropriations to the
combined board in order to provide non-emergency services beyond
those minimally required by section 51.42(l)(b) to residents of those
counties. However, Forest County may not escape its statutory obli-
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gation to provide non-emergency services to its own residents under
section 51.42(l)(b) by refusing to provide sufficient funding to the
multi-county combined board.

A multi-county combined board is not an independent agency or
body corporate. See GAG 38-82 dated May 20,1982 (unpublished).
But each county that forms such a board is a quasi-municipal corpo
ration which must satisfy its statutory obligation to provide services
under section 51.42(l)(b). No county may evade its statutory obliga
tion to provide services under section 51.42(l)(b) through the simple
expedient of refusing to provide sufficient funding to the multi-
county combined board.

In closing, I wish to note that, while section 51.42(4)(b) expressly
authorizes counties to form multi-county boards, section 51.42(3)(c)
provides: "No grant-in-aid may be made to any combination of
counties until the counties have drawn up a detailed contractual
agreement, approved by the secretary, setting forth the plans for
joint sponsorship." It is somewhat surprising that the Department
would approve a contract which does not deal with the funding
problems you describe. It is even more surprising that your opinion
request makes no mention of and contains no analysis of the con
tract which must exist between the three counties or of the resolution

which apparently created the board. These documents may well
affect the legal rights of the respective counties. I suggest that the
counties involved carefully review the resolution and the contract
and, if necessary, amend, the contract to take care of the problems
you describe.

BCLrFTC

COUNTIES; 51.42 BOARD; PUBLIC OFFICIALS; VETER
ANS; Persons appointed by county executive and confirmed by
county board to County Veterans Service Commission, single
county 51.42 board or county institutions board serve for statutory
term as stated in years and until their successors are appointed, con
firmed and qualified. Persons appointed to vacancies in such posi
tions also serve until their successors are appointed, confirmed and
qualified. Difference between personal term of officer and statutory
term which pertains to office discussed. OAG 30-84
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September 25, 1984

Frank Volpintesta, Corporation Counsel
Kenosha County

You request my opinion with respect to three questions which
relate to the terms of office of members of a county veterans service
commission appointed pursuant to section 45.12, Stats., a single
county section 51.42 board and a county institutions board
appointed pursuant to section 46.18(1). You state that Kenosha
County has adopted the county executive form of government and
that, pursuant to section 59.032(2)(c), appointments to those boards
and commissions are "by the county executive" "subject to the con
firmation of the county board." You indicate that "[t]erms of office
for several boards and commissions in Kenosha County expired
December 31, 1983. However, by that expiration date successors to
those offices had not been confirmed by the county board. Questions
arose concerning the status of the office holders and of the appointed
successors."

Section 45.12(1) creates a "County Veteran's Service Commis
sion" in each county to consist of three county residents who are
veterans "appointed ... by the county executive ...." Subsection (2)
provides that "[t]he county executive ... after the expiration of the
terms of those first appointed shall annually on or before the 2nd
Monday in December appoint one person as a member for the term
of 3 years." Section 45.14 provides: "Such commission shall meet...
on or before the first Monday of January in each year and at such
other times as may be necessary." In my opinion the prescribed or
statutory term is three years commencing on the first day of January
and ending on the last day of December of the third year. As noted
hereafter, the personal term of the appointed officer may be longer or
shorter than three years depending upon circumstances such as late
appointment or confirmation, death, removal and resignation. The
statute does not expressly provide that a duly appointed officer
holds over until his or her successor is appointed and qualifies.

Section 46.18(1) as amended by 1983 Wisconsin Act 192 provides:

Every county... institution ... [in any county under 500,000] shall
(subject to regulations approved by the county board) be man
aged by a board of trustees, electors of the county, chosen by bal-
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lot by the county board. At its annual meeting, the county board
shall appoint an uneven number of trustees, from 3 to 9 at the
option of the board, for staggered 3-year terms ending the first
Monday in January. Any vacancy shall be filled for the unexpired
term by the county board; but the county chairman may appoint
a trustee to fill the vacancy until the county board acts.

Section 51.42(4)(b) provides that a county community mental
health, mental retardation, alcoholism and drug abuse board shall
consist of not less than nine nor more than fifteen persons. Subpara-
graph (d) provides:

The term of office of any member of the board shall be 3 years,
but of the members first appointed, at least one-third shall be
appointed for one year; at least one third for 2 years; and the
remainder for 3 years. Vacancies shall be filled for the residue of
the unexpired term in the manner that original appointments are
made.

This opinion assumes, as you have stated, that the term of office
begins on January 1 and ends on December 31. Reference should be
made to the 1972, 1975 and any other resolutions of the Kenosha
County Board of Supervisors which relate to the establishment of
the prescribed or regular (stated in years) term. See 65 Op. Att'y
Gen. 40 (1976).

Your questions and my answers are:

1. Does an individual appointed or elected to a full term to a
board or commission continue to serve beyond his expiration
date for a full term and until his successor is qualified.

The answer is yes. None of the offices referred to are elective. Sec
tion 46.18(1) does use the words "chosen by ballot by the county
board." Such method is the manner in which the county board exer
cises its power of appointment. See discussion in 63 Op. Att'y Gen.
286 (1974). The fact that the offices involved are not elective offices
is important since section 17.03(intro.) and (10) as amended and cre
ated by 1983 Wisconsin Act 484 provides that:

Any public office is deemed vacant upon the happening of any of
the following events, except as otherwise provided:
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(10) The expiration of the term of the incumbent if the office
is elective.

The Legislature was aware of the importance of shared responsibil
ity, as between the Governor and Senate, as to state offices, and
county board chairperson, county administrator or county executive
and county board as to county offices and did not wish to upset the
balance of authority with respect to temporary or provisional
appointments. In 63A Am. Jur. 2d Public Officers and Employes §§
167 and 168 (1984), it is stated:

[167] Apart from any constitutional or statutory regulation
on the subject, there seems to be a general rule that an incumbent
of an office will hold over after the conclusion of his term until the

election and qualification of a successor, and this is true notwith
standing a provision rendering one elected to an office ineligible
to succeed himself.

[168] The provision for holding over applies only where a
fixed term is annexed to an office. Such a provision may be made
applicable to elective as well as appointive officers ....

In 63A Am. Jur. 2d Public Officers and Employes § 146 (1984), it is
stated:

Where a term of office that is to be filled by gubernatorial
appointment, by and with the advice and consent of the senate,
has expired, but the incumbent still continues to discharge his
duties, there is no vacancy in the office such as will authorize the
governor to fill it by appointment of a successor without the con
sent of the senate.

The Wisconsin court applied these rules where there was express
statutory provision for holdover and in the absence of such provi
sion where senate confirmation was required. State ex rel. Thompson
V. Gibson. 22 Wis. 2d 275, 289-90, 125 N.W.2d 636 (1964).

With respect to the appointive officers within your inquiry it is my
opinion that the mere expiration of the regular or prescribed term of
one, two or three years does not create a vacancy within the meaning
of section 17.03 to which appointment can be made under section
17.22. In my opinion an incumbent holder of such an office who has
been duly appointed and confirmed is entitled to hold over until his
or her successor is appointed by the county executive and confirmed
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by the county board. Where original appointments are concerned
and there is no express provision that the officer hold over until his
or her successor is appointed and qualifies, such officer would have
at least defacto status. See 63A Am. Jur. 2d § 595 Public Officers and
Employees (1984). It has often been said that the law abhors a physi
cal vacancy in a public office. Although expiration of a term does not
constitute a vacancy in an appointive office within the meaning of
section 17.03, its impending approach and arrival does signal the
duty of appointing authorities to act within a reasonable time to
appoint or at least to submit a name to the appropriate legislative
body for its prompt consideration with respect to confirmation.

2. Does an individual appointed to fill a mid-term vacancy cre
ated under section 17.03 of the statutes continue to serve past
the expiration date the term for which he was appointed and
until such time as his successor is appointed and qualified.

The answer is yes. Section 17.22(1) provides that "[vjacancies in
any appointive county offices shall be filled by appointment for the
residue of the unexpired term by the appointing power and in the
manner prescribed by law for making regular full term appointments
thereto ...." Whereas subsection (1) of section 17.22 makes no
express reference to holdover, paragraph (d) of subsection (2), which
relates to temporary appointments, does provide "[a] person so
appointed shall hold office until his successor is appointed and quali
fies ...." Additionally, section 17.28 as amended by 1983 Wisconsin
Act 484 provides:

When officers may hold office. When no different provision is
made in respect thereto, any officer who is elected or appointed to
fill a vacancy shall qualify in the manner required by law of the
officer in whose stead the officer is elected or appointed. An
officer who is elected or appointed to fill a vacancy in an elective
office shall enter upon the duties of his or her office immediately
upon qualification and, if elected, upon certification of the elec
tion result, and shall hold office for the residue of the unexpired
term. An officer who is appointed to fill a vacancy in an appoint
ive office shall enter upon the duties of his or her office immedi
ately upon qualification and shall hold office for the residue of the
unexpired term, if any, and until his or her successor is appointed
and qualifies.
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3. In order to adhere to a statutory scheme calling for staggered
terms does a delay in the appointment of an individual to a
board or commission operate to reduce that individuars term
of office? For example, if on a 3 person board or commission
the statutory scheme called for a vacancy to occur each year
and further, that each member is to serve for a 3-year period,
what is the term of office for the commissioner whose
appointment has been delayed for six months? Does his term
of office become 2-1/2 years as opposed to 3 years so as to
insure the continuation of staggering 1 year terms?

The answer is that a delay may result in reducing the personal
term of the officer involved. In the example you pose such personal
term (assuming there is no holding over on his or her part) would be
two and one-half years. The prescribed or statutory term for the
office remains at three years. See discussion as to the difference
between a term fixed by law which pertains to the given office and
the personal term of an incumbent in State ex rel. Bashford v. Frear,
138 Wis. 536, 120 N.W. 216 (1909).

BCL:RJV

BLOOD TESTS; SHERIFFS; A sheriffs department may
require an officer to take a breathalyzer or blood test if the officer
appears to be under the influence of intoxicants or drugs when the
officer reports for duty or is on duty. OAG 31-84

September 27, 1984

Richard L. Hamilton, Corporation Counsel
Outagamie County

You have requested my opinion as to the legality of the
Outagamie County Sheriffs Department conducting blood or
breathalyzer tests of employe officers when they report for duty or
when they are on duty. You note the potential hazard which may be
created if an officer attempts to work while under the influence of
intoxicants or drugs. You also express concern about potential
county liability.

You have enclosed paragraph "K" of the Outagamie County
Sheriffs Manual which, among other things, specifically forbids
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employes reporting for or being on duty while under the influence of
alcohol or controlled substances, or with the odor of alcohol or con
trolled substances on their breath. This work rule, however, does not
specifically provide for blood or breathalyzer testing of employes.

A sheriffs officer is a member of a highly sensitive agency
entrusted with the duty of protecting the community through law
enforcement. This includes the enforcement of laws prohibiting the
operation of motor vehicles while under the influence of alcohol or
other drugs. In the enforcement of such laws, the use of blood and
breathalyzer tests has been held not to violate the constitutional pro
vision that one may not be required to testify against himself. State v.
Bunders. 68 Wis. 2d 129,132, 111 N.W.2d 727 (1975), and Schmerber
V. California, 384 U.S. 757 (1966). Blood and breathalyzer tests have
general acceptance in the scientiflc and medical communities. State
V. Trailer Service. Inc.. 61 Wis. 2d 400,408, 212 N.W.2d 683 (1973).

In Div. 241 Amalgamated Transit U. (AFL-CIO) v. Suscy. 538
F.2d 1264 (7th Cir. 1976), cert, denied. 429 U.S. 1029 (1976), the
court sustained the constitutionality of a rule which required that
public employe bus and train operators submit to blood and urine
tests if they were suspected of reporting for duty or being on duty
while under the influence of alcohol or drugs. The rule further pro
vided that the tests were to be administered only in hospitals and
that no tests could be required unless two supervisory employes con
curred in the need for the tests. In explaining its conclusion, the court
stated;

The Fourth Amendment protects an individual's reasonable
expectation of privacy from unreasonable intrusions by the state.
Whether the individual has a reasonable expectation of privacy
and whether the intrusion is reasonable are determined by balanc
ing the claims of the public against the interests of the individual.
... It is clear that a governmental agency can place reasonable con
ditions on public employment.... In this case, the CTA has a par
amount interest in protecting the public by insuring that bus and
train operators are fit to perform their jobs. In view of this inter
est, members of plaintiff Union can have no reasonable expecta
tion of privacy with regard to submitting to blood and urine tests.
... Further, the conditions under which the intrusion is made and
the manner of taking the samples are reasonable....
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Certainly the public interest in the safety of mass transit riders
outweighs any individual interest in refusing to disclose physical
evidence of intoxication or drug abuse.

Suscy, 538 F.2d at 1267 (citations omitted).

In view of the Suscy decision, and assuming that blood and
breathalyzer tests would be used solely to determine the ability of an
officer to perform his or her duties, it is my opinion that the sheriffs
department may administer such tests if an officer is on duty or
reports for duty and it reasonably appears that the officer is under
the influence of intoxicants or drugs. The tests, however, and any
action taken as a result of the tests, must be administered in a reason
able manner which assures due process to the officer being tested,
which is nondiscriminatory and which is consistent with applicable
work rules and labor contracts.

BCL:JWC

FEES; SHERIFFS; Sheriffs may collect the statutory fee for each
service or attempted service of process; fees for mileage, however,
may only be collected if service is successful. OAG 32-84

October 11, 1984

Ralph E. Sharp, Jr., Corporation Counsel
Dodge County

You ask two questions concerning the fees a sheriff is entitled to
receive in serving a summons.

You first ask whether section 814.70(1), Stats., authorizes a sher
iff to charge $8.00 for each attempt at service, as well as each success
ful service. It does. Section 814.70 states:

Fees of sheriffs. The sheriff shall collect the following fees:

(1) SERVICE OF PROCESS. For each service or attempted
service of a summons or any other process for commencement of
an action, a writ, an order of injunction, a subpoena or any other
order, $8 for each defendant or person. If there is more than one
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defendant or person to be served at a given address, $4 for each
additional defendant or person.

The initial inquiry in interpreting any statute is the statute's plain
meaning. If the statute is unambiguous, resort to judicial rules of
interpretation and construction is not permitted. State Historical
Society v. Maple Bluff, 112 Wis. 2d 246, 252-53, 332 N.W.2d 792
(1983). The phrase "each service or attempted service" unmistakably
requires payment for each attempted service of a summons, whether
the service is ultimately successful or unsuccessful.

The predecessor statute to section 814.70 provided the sheriff
one-half the usual fees "for attempting to serve." Sec. 59.28, Stats.
(1979-80). Although this language could be interpreted as providing
only a one time fee for unsuccessful service, present section 814.70(1)
has removed any ambiguity. The sheriff is entitled to the full fee for
each service or each attempted service.

You next ask whether section 814.70(3)(a) permits payment for
mileage for attempted service. I conclude that it does not. That sub
section states:

TRAVEL; CIVIL PROCESS. For travel in serving any sum
mons, writ or other process, except criminal warrants:

(a) In counties having a population of less than 500,000, 20
cents for each mile actually and necessarily traveled.

In 53 Op. Att'y Gen. 44 (1964) this office interpreted section
59.28(2) which permitted a fee of 10 cents per mile "for each mile
actually traveled going and returning" as permitting a sheriff to
charge for mileage only when the sheriff is successful in making
service.

Although the Legislature has amended the fees statute since that
opinion and specifically amended section 814.70(1) to provide for
payment of fees for each attempted service, it has not changed the
substance of present section 814.70(3)(a). An attorney general's
opinion is entitled to considerable weight when the Legislature
amends a statute but makes no change in that part of the statute
interpreted by the attorney general. Town of Vernon v. Waukesha
County. 99 Wis. 2d 472, 479, 299 N.W.2d 598 (Ct. App. 1980).
Because the Legislature easily could have provided for payment of
mileage for attempted service at the same time that it provided for
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payment of full service fees for attempted service, the conclusion
expressed in 53 Op. Att'y Gen. 44 is still valid.

BCL:AL

VOCATIONAL, TECHNICAL AND ADULT EDUCATION,
BOARD OF; The State Board of Vocational, Technical and Adult
Education may by rule require that the record concerning appoint
ment of district board members show compliance with statutory
procedural requirements, and the state board may disapprove
appointments because of procedural irregularities except those
involving the Open Meetings Law. Also, appointment by the
appointment committee and approval by the state board is required
to move a previously approved candidate from one membership cat
egory to another. OAG 33-84

October 15, 1984

Robert P. Sorensen, Ph.D., State Director
Board of Vocational, Technical and Adult Education

You have asked a number of questions relating to the appoint
ment of persons to a district vocational, technical and adult educa
tion board (district board). Several sections of chapter 38 of the Wis
consin statutes are involved, as well as chapter A-V 2 of the
Wisconsin Administrative Code, all of which provide for the compo
sition of a district board and the appointment of district board mem
bers. With respect to the composition of a district board, section
38.08(1), Stats., provides:

(a) 1. A district board shall administer the district and shall be
composed of 9 members who are residents of the district, includ
ing 3 employers who have power to employ and discharge, 3
employes who do not have power to employ or discharge, 2 addi
tional members and a school district administrator.

2. The employer and employe members of the district board
shall be representative of the various businesses and industries in
the district. The school district administrator shall be employed
by the school board of a school district located in the district. At
least 2 of the members of the district board shall be elected offi
cials of a county board of supervisors, common council, village
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board of trustees, town board of supervisors or school board, but
no 2 members of the district board may be ofHcials of the same
governmental unit nor may any district board member be a mem
ber of the school board that employs the school district adminis
trator member.

With respect to the appointment of members to a district board,
section 38.10 provides:

(1) District board members shall be appointed by an appoint
ment committee [consisting of school board presidents of school
districts, or county board chairmen of counties, having territory
within the district] ....

(2)(a)l. ...

2. The chairperson of the appointment committee shall fix a
date ... no later than 60 days after receipt of notification of the
vacancy or term expiration, and a time and place for a public
hearing and meeting of the appointment committee to approve a
representation plan and to appoint district board members ....

(c) At the meeting and prior to the appointment of district
board members, the appointment committee shall formulate a
plan of representation for the membership of the district board.
The plan shall give equal consideration to the general population
distribution within the district and the distribution of women and
minorities within the district. The plan shall form the basis upon
which membership of the district board is determined....

(d) 1. Upon receiving notice of the vacancy or term expiration
... and at least 14 days before publication of the notice required
under subd. 3, the appointment committee shall publish a notice
announcing the intent to appoint district board members, includ
ing the criteria for selection, and soliciting the submission of
names and qualifications of candidates.

2. In order to be eligible for consideration for appointment to
the district board, a candidate shall submit his or her name and
qualifications to the appointment committee within 14 days of the
date of publication of the notice under subd. 1.
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3. Notwithstanding s. 19.84(3), the appointment committee
shall publish a notice of any meeting or public hearing at which
the appointment committee will consider the filling of any
vacancy on the district board or any other matter pertaining to
the appointment of district board members at least 14 days before
the meeting or public hearing. The subject matter of the meeting
or public hearing as specified in the notice shall contain the names
of individuals being considered for appointment. Prior to the
meeting at which an appointment is made, the appointment com
mittee shall hold a public hearing at which the names and qualifi
cations of individuals being considered for appointment to the
district board shall be discussed. No person may be appointed to
a district board by an appointment committee unless his or her
name appeared in at least one notice of a public hearing or meet
ing of the committee.

(f) Selection of district board members and approval of a rep
resentation plan by the appointment committee shall be by major
ity vote of a quorum ....

Section 38.10(2)(c) empowers the State Board of Vocational,
Technical and Adult Education (state board) to "require that district
board appointments comply with the provisions of the plan [of rep
resentation]." If an appointment committee cannot reach agreement
on a plan of representation or appointment of district board mem
bers within thirty days after the committee's first meeting, the state
board is required by section 38.10(2)(f) to "formulate the plan of
representation and appoint district board members in accordance
with the plan." Finally, section 38.04(15), provides that the "[state]
board shall, by rule, establish criteria and procedures for the review
of the district board member appointments by the [state] board."

Pursuant to this grant of rule-making authority, the state board
has promulgated chapter A-V 2 of the Wisconsin Administrative
Code. Section A-V 2.04(1 )-(3) requires appointment conunittees to
submit a plan of representation, an affidavit of each candidate con
taining vital information (including the candidate's status as an
employer or employe), and a statement explaining how employer
and employe members are representative of businesses and indus
tries in the district. Section A-V 2.04(4) enumerates the standards
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which the state board applies when reviewing a plan of representa
tion and proposed appointments of district board members.

With the foregoing background regarding the statutory authority
of the state board and the administrative rules concerning review of
district board member appointments by the state board in mind, I
will address the first of your questions which states:

1. When allegations of procedural irregularities on the part of
the local appointment committee are made to the state board,
and where the record supports the appointments as made by
the appointment committee, does the state board have the
authority to inquire beyond the evidence submitted to it
under sec. A-V 2.04(3)(a) to (c), Wis. Adm. Code, when a
complaint is received from a citizen of that VTAE district?

The answer to this question is no. The decision made by the board
must be made on the record as defined by section A-V 2.04(1 )-(3).
Although the state board informally requires appointment commit
tees to submit notices, minutes and other documents dealing with the
procedure followed by the committees, the rules of the state board
do not presently require that the record submitted to the state board
show compliance with the procedural requirements of sections 38.08
and 38.10. In my opinion, in order for the state board to inquire into
alleged procedural irregularities by appointment committees, the
state board must promulgate a rule requiring that the record show
compliance with the procedural requirements of the statutes. This is
because section 38.04(15) provides that the state board "shall, by
rule, establish criteria and procedures for the review of the district
board member appointments."

Your second question states:

2. Can the state board reject an appointment based upon a pro
cedural impropriety, e.g., a defective notice at the local level,
a violation of the Open Meeting Law, a defective affidavit,
etc., or can it only reject an appointment because the appoint
ment on its face based upon evidence and the record submit
ted to the state board by the appointment committee, does
not comply with the provisions of the plan of representation?
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Although section 38.10(2)(c) only empowers the state board to
"require that district board appointments comply with the provi
sions of the plan [of representation]," it is my opinion that the grant
of rule-making authority contained in section 38.04(15), which
authorizes the state board to "establish criteria and procedures for
the review of district board member appointments," is broad enough
to authorize the state board to disapprove an appointment based
upon a procedural impropriety. As noted in response to your first
question, however, the board first must promulgate a rule requiring
that the record show compliance with the procedural requirements
of the statutes.

The state board may disapprove appointments based upon proce
dural irregularities including, but not limited to, failure of an
appointment committee to formulate a plan of representation, fail
ure to publish timely notice of intent to appoint district board mem
bers, failure to publish criteria for selection, and failure to hold a
public hearing prior to making an appointment. Sec. 38.10(2)(c)-(d),
Stats.; cf. Fraser v. Mulaney, 129 Wis. 377,109 N.W. 139 (1906). The
state board, however, may not disapprove appointments based upon
a violation of the Open Meeting Law, sees. 19.81-19.98, because
courts have exclusive authority to weigh the various public interests
involved and to void any committee action which violates the law.
Sec. 19.97(3), Stats.

Your third question states:

3. Can the state board establish administrative rules allowing it
to disapprove appointments based upon procedural
improprieties?

For the reasons stated in response to your first question, the
answer to your third question is yes.

Your fourth question states:

4. If the state board does not have the authority to disapprove
an appointment based upon a procedural defect, then who
can challenge this kind of defect when it occurs at the local
appointment committee?

The answer to this question is two-fold. First, as noted in
response to your second question, except as to violations of the Open
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Meetings Law, the state board have authority to disapprove an
appointment based upon a procedural defect, provided that the state
board promulgates a rule requiring that the record show compliance
with the procedural requirements of the statutes. With respect to
alleged violations of the Open Meetings Law, challenges may be
made in a court action brought by the Attorney General, the district
attorney or, if the district attorney refuses to commence an action,
by any person who files a verified complaint with the district attor
ney. Sec. 19.97(3)-(4), Stats.

Your fifth question states:

5. Can an appointment committee shift a candidate, previously
approved in a specific category to a different category prior
to the effective date of that candidate's term of office, without

first removing that candidate from office and then appointing
that candidate to a new category and without seeking new
state board approval?

The answer to this question is no. Section 38.08(10(a)l. requires
that district boards consist of three employers, three employes, two
elected officials and a school district administrator. A candidate pre
viously appointed by the committee and approved by the state board
in one category cannot be "shifted" to a different category unless the
candidate is formally appointed by the appointment committee and
formally approved by the state board in the different category pursu
ant to section 38.10 and the related administrative rules. Appoint

ment and approval are unnecessary, however, with respect to elected
official members who move from one qualified public office to
another. I cannot comment more specifically on the authority of an
appointment committee or the state board to adjust district board
membership in order to achieve the required balance between
employer and employe members, because such matter presently is in
litigation and because it is the policy of the Department of Justice
not to render an opinion with respect to matters in litigation.

BCL:JWC
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GAMBLING; WORDS AND PHRASES; The Tavern League
of Wisconsin is not a "service organization" within the meaning of
section 163.90, Stats., so as to be eligible for a raffle license in the
State of Wisconsin. OAG 34-84

October 15, 1984

Timothy F. Cullen, State Senator

The Senate Organization Committee has requested my opinion
on whether a nonprofit trade association is qualified under section
163.90, Stats., to obtain a raffle license under section 163.92 as a

"service organization" when all of the net proceeds of the raffle
would be donated to a charitable or other tax exempt organization
with no profits of the raffle inuring to the benefit of any of the trade
association's officers, directors or members. The question has been
raised by the Tavern League of Wisconsin which is interested in
using the raffle mechanism to support charitable organizations in
local communities or on the state level. In passing, it should be noted
that only local organizations are eligible for a raffle license.

Those type of local organizations qualified to conduct a raffle are
set forth under section 163.90 and, pertinent to this discussion,
include service organizations and "any organization to which contri
butions are deductible for federal or state income tax purposes." The
Tavern League of Wisconsin itself, and most or all trade associa
tions, would not qualify under the second category even though the
proceeds eventually might find their way to an organization which
might so qualify.

The term "service organization" is not defined in chapter 163 or
in any administrative rule. Section 990.01(1) provides that: "All
words or phrases shall be construed according to common and
approved usage; but technical words and phrases and others that
have a peculiar meaning in the law shall be construed according to
such meaning."

There is no evidence that the term "service" was used in a techni
cal sense in chapter 163 or that it was assigned or expected to carry a
peculiar or legal meaning! I invite your attention to this relevant dic
tionary definition: "service club ... 1 : a club of business and profes
sional men or women concerned esp. with the community welfare
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and usu. forming part of a national or international organization."
Webster's Third New International Dictionary 2076 (3rd ed. 1976).

It is my opinion that the Tavern League of Wisconsin does not
qualify as a service organization.

Since the inception of the bingo and raffle programs, the Bingo
Control Board has been frequently called upon to determine what
constitutes a qualified service organization within the meaning of the
appropriate statutes. The practical administrative construction of a
statute by an agency charged with the task of applying it is entitled to
great weight and will not be set aside unless clearly contrary to legis
lative intent. A.O. Smith Corp. v. ILHR Department, 88 Wis. 2d 262,
267, 276 N.W.2d 279 (1979).

Any applicant who has been denied a license by the Department
of Regulation and Licensing may demand in writing a hearing before
the board concerning the applicant's qualifications. Sec. 163.95,
Stats. As with any other decision by an administrative agency or
board, an aggrieved party has a right to judicial review under chap
ter 227. Therefore, the proper procedure, if any doubt still exists, is
for the Tavern League of Wisconsin to so apply and exhaust its
administrative and judicial remedies.

It is of no legal significance that the recipient or recipients of the
net proceeds might qualify as organizations to which contributions
are deductible for federal or state income tax purposes. Under sec
tion 163.90, these organizations themselves would be eligible to
receive a license and conduct a raffle. However, this does not mean
that any other organization could receive a license and conduct the
raffle in the name of the ultimate recipients.

BCL:DPJ

FOSTER HOMES; HEALTH AND SOCIAL SERVICES,
DEPARTMENT OF; Statutes do not provide authority to the
Department of Health and Social Services to approve privately oper
ated secure detention facilities for juveniles and county board and
county board of public welfare are without power to purchase secure
detention services from a private operator. OAG 36-84
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October 15, 1984

Kenneth J. Bukowski, Corporation Counsel
Brown County

You request my opinion whether Brown County, through its
County Board of Supervisors or County Board of Public Welfare,
can contract with a private operator for secure detention of
juveniles.

You advise that Brown County does not have a separate secure
detention facility and presently utilizes a portion of its county jail as
a secure detention facility as authorized by section 48.209, Stats.,
and chapter HSS 346 Wis. Adm. Code. You indicate that the county
is seeking an alternative to the use of the county jail in view of an
expected federal regulation which would limit aids to counties which
fail to remove children from confinement in jails or other facilities
shared with adult prisoners.

Section 48.205, Children's Code, sets forth the criteria necessary
for holding a child in physical custody. The criteria are applicable to
the intake worker and all other persons responsible. Section 48.207
sets forth the places where a child may be held in nonsecure custody
and includes the home of a parent or guardian, home of a relative,
"licensed" foster home, "licensed" group home, nonsecure facility
operated by a "licensed" child welfare agency, a "licensed" private
or public shelter care facility, a hospital, etc. Section 48.208 sets
forth the criteria for holding a child in a secure detention facility.
Section 48.209 provides in part:

Subject to the provisions of s. 48.208, a county jail may be used
as a secure detention facility if the criteria under either sub. (1) or
(2) are met:

(1) There is no other secure detention facility approved by the
department or a county which is available ....

Section 48.02(16) and (17) provides:

(16) "Secure detention facility" means a locked facility
approved by the department under s. 46.16 for the secure, tempo
rary holding in custody of children.
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(17) "Shelter care facility" means a nonsecure place of tem
porary care and physical custody for children, licensed by the
department under s. 48.66.

Under present statutes shelter homes and foster homes are
licensed by the Department of Health and Social Services, whereas
jails and secure detention facilities are approved by that department.
See sees. 46.16(2), 46.17(1), 48.02(16) and (17) and 48.227, Stats. I
am advised by a representative of the Division of Corrections that
the Department has not approved any privately operated secure
detention facility in Wisconsin.

In my opinion a county does not have power to contract with a
private operator for the secure detention of juveniles. A county
board has only such powers as are expressly conferred upon it by
statute or necessarily implied from those expressly given. Dodge
County V. Kaiser, 243 Wis. 551, 11 N.W.2d 348 (1943); Maier v.
Racine County, 1 Wis. 2d 384, 84 N.W.2d 76 (1957); Town ofVernon
V. Waukesha County, 102 Wis. 2d 686, 307 N.W.2d 227 (1981). There
is no statute which expressly or by implication grants a county board
or a county board of public welfare power to contract with a private
operator even if we assume that such facilities could be operated by
private operators. For reasons hereinafter stated, it is my opinion
that a secure detention facility cannot be operated by a private
entity.

As a state administrative agency, the Department of Health and
Social Services has only those powers as are expressly conferred or
necessarily implied from the statutory provisions under which it
operates. Brown County v. H&SS Department, 103 Wis. 2d 37, 307
N,W.2d 247 (1981). Any reasonable doubt as to the implied powers
of an agency should be resolved against the existence of such author
ity. Kimberly-Clark Corp. v. Public Service Comm., 110 Wis. 2d 455,
329 N.W.2d 143 (1983).

Section 46.16(1) provides that the Department shall investigate
and supervise all "curative, reformatory and penal institutions ... all
detention homes and shelter care facilities for children ...." Subsec

tion (2) provides for licensing and issuance of permits to foster
homes, child care centers, day nurseries and nursery schools but does
not mention secure detention facilities. Subsections (2), (3), (4), (5)
and (6) are concerned with visitation of and inspection of places
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licensed under (2), of county homes, and places where persons con
victed or suspected of crime, including juveniles, are kept. Section
46.17(1) provides that the Department shall fix reasonable standards
for certain county buildings including "jails and lockups, juvenile
detention homes and shelter care facilities." Section 46.20(1) pro
vides that two or more counties may jointly establish a "juvenile
detention home." Section 48.227 refers to privately operated run
away homes licensed under sections 48.48 or 48.75. Section 48.225
refers only to counties as potential operators of secure detention
facilities and provides: "The department shall assist counties in
establishing detention homes under s. 48.22 by developing and
promulgating a state-wide plan for the establishment and mainte
nance of suitable detention facilities reasonably accessible to each
court." Section 48.22(1 )(a), (5) and (7) provides:

(l)(a) The county board of one county may establish a secure
detention facility or a shelter care facility or both or 2 or more
counties may join together and establish a secure detention facil
ity or a shelter care facility or both in accordance with ss. 46.16
and 46.20.

(5) A county board, or 2 or more county boards jointly, may
contract with privately operated shelter care facilities or home
detention programs for purchase of services. The county board
may delegate this authority to county social services departments.

(7) No person may establish a shelter care facility without
first obtaining a license under s. 48.66.

Subsection (5) does not include secure detention facilities as services
which a county may purchase from a private operator. In a case
involving the Children's Code the Court applied the maxim, expres-
sio unius est exclusio alterius and stated: "[I]f the legislature did not
specifically confer a power, it is evidence of legislative intent not to
permit the exercise of the power." State ex rel. Harris v. Larson, 64
Wis. 2d 521, 527, 219 N.W.2d 335 (1974). I am aware that section
48.22(3)(a) and (b), which relates to counties having a population
less then 500,000, uses the term "public secure detention facilities
and public shelter care facilities." I view the use of the word "public"
as it relates to secure detention facilities as redundant, a bill drafter's
surplusage, since there is no mention of privately operated secure
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detention facilities in that section or any other statutory provision of
which I am aware. Note that while the words "public shelter care
facilities" are used in subsection (3)(a), the words "privately oper
ated shelter care facilities" are used in subsection (5). I conclude that
the Legislature did not intend that the department approve privately
operated secure detention facilities for juveniles.

The statutes provide that any secure detention facility used by a
county must be approved by the Department of Health and Social

Services. The statutes do not expressly, or by necessary implication,
allow the department to approve privately operated facilities for that
purpose, or for the county or its board of public welfare to contract
for such services with a private operator. Therefore, the county can
not use a privately operated facility. If it becomes necessary to
remove juveniles from the secure detention facility which is presently
part of the county jail in order to prevent loss of federal funding, the
county has a number of options to attempt to gain continued federal
funding. It can proceed to establish a secure detention facility sepa
rate from such jail, it can establish a facility jointly with one or more
other counties or it can contract with another county which has
established a secure detention facility.

BCL:RJV

SCHOOLS AND SCHOOL DISTRICTS; STATE AID; School

districts may obtain adjustments in state aid payments whether their
equalized valuation is changed either as a result of a reassessment of

or a finding of exemption of manufacturing property. A final order
or decision of the Tax Appeals Commission or a final order or judg
ment of a court can be a final redetermination under the Act. A deci

sion of the Board of Assessors is not sufficient to support a request
for adjustment in state aid. OAG 38-84
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November 12, 1984

Doris J. Hanson, Secretary
Department of Administration

You have asked several questions concerning 1983 Wisconsin Act
372. Because analysis of the issues requires repeated reference to the
text of the Act, the pertinent parts of the Act are set out in full:

SECTION 2. 70.57(2) of the statutes is created to read:

70.57(2) If the tax appeals commission or a court makes a final
determination on the assessment of property subject to taxation
under s. 70.995 that is higher or lower than the previous assess
ment, the department of revenue shall recertify the equalized
value of the school district in which the property subject to taxa
tion under s. 70.995 is located.

SECTION 3. 121.09 of the statutes is created to read:

121.09 State aid adjustment; redetermination of assessment. (1)
If, on or after July 1,1980, the tax appeals commission or a court
makes a final redetermination on the assessment of property sub
ject to taxation under s. 70.995 that is lower than the previous
assessment, the school board of the school district in which the
property is located may, within 4 years after the date of the deci
sion or judgment, file the decision of the tax appeals commission
or the judgment of the court with the secretary of administration,
requesting an adjustment in state aid to the school district. If the
secretary of administration determines that the decision or judg
ment is final and that it has been filed within the 4-year period, the
state shall pay to the school district in the subsequent fiscal year,
from the appropriation under s. 20.255(2)(ac), an amount equal
to the difference between the state aid computed under s. 121.08
for the school year commencing after the year subject to the valu
ation recertification, using the school district's equalized valua
tion as originally certified, and the state aid computed under s.
121.08 for that school year using the school district's equalized
valuation as recertified under s. 70.57(2).

The Act also provides, in section 121.09(2), Stats., that redetermi-
nations which result in higher assessments cause a proportionate
withholding of state aid to the school district in the next year.
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This legislation permits a school district to recoup some of the
revenues lost as a result of a lowering of the assessed value of manu
facturing property in that school district. A determination that man
ufacturing machinery or equipment is either exempt from property
taxes or over assessed can have profound effects on a school dis
trict's revenues. The drafting notes to 1983 Wisconsin Act 372 indi
cate that manufacturing property was reassessed in the Kimberly
School District. As a result of that reassessment, the total valuation
of property in the Kimberly School District was decreased by
12.96%. Similarly, the valuation of property in the Jefferson School
District decreased by slightly over 4% after particular property was
determined to be exempt.

1983 Wisconsin Act 372 is a means of adjusting state aid to a
school district to compensate for changes in valuation. Unfortu
nately, the Act's pellucidity of purpose is not reflected by precision in
phraseology. This lack of precision makes it necessary to interpret
the statute.

The purpose of statutory construction is to discern the intent of
the Legislature. Kollasch v. Adamany, 104 Wis. 2d 552, 313 N.W.2d
47 (1981). The intention of the statute should govern over any literal
or technical meaning of language used. City of Madison v. Town of
Fitchburg, 112 Wis. 2d 224, 332 N.W.2d 782 (1983).

You first ask whether a determination that certain property is
exempt from taxation under section 70.11(27) is included in the
phrase "redetermination on the assessment of property subject to
taxation under s. 70.995 that is lower than the previous assessment."
Section 70.995 does not make any property subject to taxation. Sec
tion 70.995 simply provides that the Department of Revenue rather
than the local assessor shall assess manufacturing property.

All property, including manufacturing property, is subject to tax
ation unless specifically exempted. Sec. 70.01, Stats. Certain prop
erty is exempt under various provisions of section 70.11. If the Act
were to be read literally, therefore, there could never be a final rede
termination on the assessment of properties subject to taxation
under section 70.995 because there is no property subject to taxation
under section 70.995. Such an interpretation, however, would make
the Act a nullity. It should never be presumed that any part, much
less all, of a statute is meaningless. Associated Hospital Service v.
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Milwaukee. 13 Wis. 2d 447, 109 N.W.2d 271 (1961). I conclude,
therefore, that the phrase "property subject to taxation under s.
70.995 ..." must be interpreted as "property subject to assessment
under sec. 70.995 ...." See, e.g., sec. 70.32(3), Stats.

Our inquiry does not end here, however, because there is no
agreed upon definition of "assessment." In particular, there is a
question whether exempt property is assessed or "subject to assess
ment." Various statutes distinguish between assessment and exemp
tion. Section 70.12 provides that "[a]ll real property not expressly
exempt from taxation shall be entered upon the assessment roll in
the assessment district where it lies." Section 70.337(4) states that if a
property tax exemption is denied or terminated "the assessor shall
enter the property on the next assessment roll" implying that exempt
property is not on the assessment roll and therefore has not been
assessed. Section 70.995(7)(c) requires that in addition to assessing
all taxable manufacturing property "the department of revenue shall
also ... value all machinery and specific processing equipment
exempt under s. 70.11(27)." The statutes, therefore, could lead to the
conclusion that property which is exempt from taxation is not "sub
ject to assessment" and is therefore not included in the Act.

The decision in Heileman Brewing Co. v. City of La Crosse, 105
Wis. 2d 152,312 N.W.2d 875 (Ct. App. 1981) can be read as support
ing this view. In that case the court held that the phrase "amount or
valuation" in section 70.995(8)(c) did not include questions of
exemption. Exemption issues, the court held, must be brought in cir
cuit court. Questions of amount or valuation, that is assessment
questions, can be brought before the Board of Assessors and the Tax
Appeals Commission.

The court in Heileman, however, was not interpreting the word
"assessment." Furthermore, the court was deciding a procedural,
not a substantive issue. I believe the holding in Heileman must be
limited to the narrow issue presented in that case and therefore is not
determinative of the issue here.

Interpreting "assessment" in the Act in a narrow and technical
sense would create anomalous results: a school district which lost

revenue because the assessment on a major manufacturing property
was lowered could be reimbursed; if the same property were deter
mined to be exempt the school district could not be reimbursed. The
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effect is the same; the school district loses revenues. I must conclude,
therefore, that the Legislature intended to reimburse school districts
which lose revenue as a result of property being found exempt as well
as those school districts which lose revenue because assessments are

lowered.

The last sentence of section 121.09(1) reinforces this conclusion.
That sentence uses the phrase "school district's equalized valua
tion." The equalized valuation of a school district would be affected
by either lower assessments or exemptions. Furthermore, in most
instances the questions of assessment and exemption are inextricably
intertwined. For example, in Ladish Malting Co. v. Dept. of Revenue,
98 Wis. 2d 496, 297 N.W.2d 56 (Ct. App. 1980), it was determined
that certain structures were exempt from property taxes because they
were manufacturing property, not buildings. That determination of
exemption, however, would not mean the property upon which the
structures were located was exempt. Therefore, the overall assess
ment on that parcel of property would be lowered as a result of the
finding of exemption. A finding of exemption often lowers an assess
ment rather than totally removing property from the assessment
roles.

Section 70.995 recognizes that questions of assessment and
exemption are linked by requiring, in section 70.995(c), the Depart
ment to value all property which is exempt under section 70.11(27)
when it is assessing all taxable manufacturing property. Quite
clearly, it is impossible to assess property for tax purposes without
first determining what parts of that property are exempt from taxa
tion. Therefore, although the distinction between assessment and
exemption may be necessary and useful in some areas, I must con
clude that the Legislature did not intend to make such a distinction
in 1983 Wisconsin Act 372. School districts should be eligible for aid
adjustments whether their equalized valuation is changed as the
result of a lowering of assessments or findings of exemption. In par
ticular, the Jefferson School District, whose equalized valuation was
lowered as a result of the Ladish Malting Co. case is entitled to an
adjustment in its state aids.

The application of the Kimberly School District is based on a
final order of the circuit court, dated April 2, 1981, which was the
result of a stipulation rather than any decision by the court. The Act
requires the school district to file the "decision" of the Tax Appeals
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Commission or the "judgment of the court" and provides for pay
ment if you determine that the decision or judgment is final and has
been filed within the four-year period. The statutes distinguish
between an order and a judgment, e.g., sections 806.06 and 806.07.
An action may end, however, either through final judgment or final
order and either is appealable. Sec. 808.03(1), Stats. I believe the
words "final redetermination" in the Act rather than the technical

terms "decision," "order" or "judgment" should govern your deci
sions. A school district should be eligible for adjustments whether
the final determination is a final judgment or a final order.

Neither the Act nor other statutes require that a final order or
final judgment be the result of an actual court decision. An order or
judgment which results from a stipulation is as enforceable and valid
as any other. Certainly the effect on the school district's equalized
valuation is the same.

You state that the Algoma School District has provided you with
a final decision of the Tax Appeals Commission for the tax year 1977
but no decision from either the Commission or a court for tax years
1978 and 1979. You question, therefore, whether the district is eligi
ble for aid adjustments for the latter two years. I have reviewed the
materials you submitted and find a decision from the Tax Appeals
Commission, a decision and order in Docket No. 29-MR-77, dated
December 23, 1981. This Docket involved the petitioner's 1977
taxes. There is also an order dated June 7, 1982, in Docket No. 119-
MR-78 signed by the chairman of the Tax Appeals Commission
modifying the assessment of the petitioner's property for the year
1978 based on a stipulation. There is another order in Docket No.
12-MR-79 dated May 24, 1982, signed by the chairman of the Tax
Appeals Commission affirming the determination of the State Board
of Assessors for the petitioner's 1979 taxes.

Actions before the Tax Appeals Commission may be decided by
either decision or order. Sec. 73.015(1), Stats. As noted above,
whether that decision or order is the result of a stipulation or a con
tested hearing is immaterial for the purposes of the Act. Therefore, if
the Algoma School District meets the other requirements of the Act,
it is eligible for an adjustment in its state aids.

You last question the application of the Beloit School District
indicating there is an order from the Tax Appeals Commission for
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the 1980 assessment but none for 1981. You question this applica
tion because the 1981 assessment is a determination by the Board of
Assessors and the 1980 order results from a stipulation. For the rea
sons given above, the fact that the 1980 order is a result of a stipula
tion is immaterial.

The 1981 determination of the State Board of Assessors, however,
is not sufficient under the statute. The statute most specifically refers
to the Tax Appeals Commission or a court. The Board of Assessors
is an entity quite distinct from the Tax Appeals Commission. Sec.
70.995(8), Stats. Decisions of the Board of Assessors may be
appealed to the Tax Appeals Commission. Sec. 70.995(8)(a), Stats.
Although it could logically be argued that a decision to accept the
Board of Assessors' determination is no different from entering into
a stipulation at the level of the Tax Appeals Commission, the Legis
lature has specifically required that the matter be brought at least as
far as the Tax Appeals Commission. The school district is not eligi
ble for a recomputation of school aids for the year 1981.

BCL:AML

COUNTY BOARD; NURSING HOMES; The county board,
not the board of trustees, determines the disposition of a bequest
made to a county institution operated pursuant to section 46.18,
Stats. The county board, acting pursuant to sections 59.07(101) and
59.75, may authorize the county treasurer to place such a bequest in
long-term investments, with the income from such investments to be
expended at the institution. OAG 39-84

November 15, 1984

Benjamin Southwick, Corporation Counsel
Richland County

You indicate that Pine Valley Manor is an institution operated by
Richland County pursuant to section 46.18, Stats. You also state
that:

Some time ago a Richland County resident, now deceased, speci
fied in her Last Will and Testament that one-half of the residual

of her estate should go "to Pine Valley Manor". The Will was
entirely silent as to the use to which the monies, which amount to
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over $50,000.00, were to be put except to state that the money
(liquid assets) was to go "to Pine Valley Manor".

You ask two questions concerning the handling of this bequest.
One question is, "which body governs the disposition of the dece
dent's testamentary gift, the Board of Supervisors of Richland
County or the Board of Trustees of Pine Valley?"

I am of the opinion that the Board of Supervisors determines how
such a bequest will be utilized.

Section 46.18 provides in part:

Trustees of county institutions. (1) TRUSTEES. Every
county home, infirmary, hospital, tuberculosis hospital or sanato
rium, or similar institution, or house of correction established by
any county whose population is less than 500,000 shall (subject to
regulations approved by the county board) be managed by a
board of trustees, electors of the county, chosen by ballot by the
county board....

(11) COUNTY APPROPRIATION. The county board shall
annually appropriate for operation and maintenance of each such
institution not less than the amount of state aid estimated by the
trustees to accrue to said institution; or such lesser sum as may be
estimated by the trustees to be necessary for operation and
maintenance.

Under section 46.18(1), the power granted to the trustees is limited
to the day-to-day management of the institution, and such power is
expressly limited by other statutes and may be further limited by reg
ulations of the county board. See 47 Op. Att'y Gen. 315,316 (1958);
44 Op. Att'y Gen. 284,285 (1955); 39 Op. Att'y Gen. 330,331 (1950).

The general rule is that "the finances of the institution are in con
trol of the county board except so far as they are limited by statute."
21 Op. Att'y Gen. 59, 63 (1932). Section 46.18 does not expressly
authorize the trustees to accept bequests. In this case, a specific stat
ute is therefore controlling. Section 59.07(17) authorizes the county
board to "[a]ccept donations, gifts or grants for any public govern
mental purpose within the powers of the county." Moreover, sec
tions 46.18(11) and 59.07(5) clearly indicate that the authority to
make budgetary decisions for county institutions resides with the



1984 Opinions OF THE Attorney General 127

county board, as opposed to the trustees. Because this statutory
scheme indicates that budgetary decisions are initially a policy mat
ter vested in the county board, I conclude that the trustees' manage
ment function does not extend to the acceptance or disposition of the
$50,000 bequest.

You also indicate that it has been suggested that the $50,000
bequest be placed in long-term investments, with the income to be
expended at Pine Valley Manor. You therefore ask whether, absent
the existence of a sinking fund for a long-term capital project at Pine
Valley Manor, the bequest must be expended in the budget year in
which it is received.

I am of the opinion that the bequest need not be expended in the
budget year in which it is received and that the bequest may be
placed in long-term investments.

It is true that surplus public monies generally may not be set aside
for capital improvements unless the municipality has established a
sinking fund and made a determination that the monies in that fund
will be spent on a specific capital project. See Earth v. Monroe Board
of Education. 108 Wis. 2d 511, 322 N.W.2d 694 (Ct. App. 1982);
Fiore v. Madison. 264 Wis. 482, 59 N.W.2d 460 (1953); Immega v.
Elkhorn. 253 Wis. 282, 34 N.W.2d 101 (1948). The rationale of these
cases is that a sinking fund may not be established in the absence of
an "effective determination, undertaking or commitment to incur
any binding obligation for ... building." Immega. 253 Wis. at 282.

I am not persuaded that Immega is applicable to the fact situation
you describe. First, Immega applies only to capital projects. Second,
Immega and subsequent cases were not intended to extinguish "the
power to run local affairs in the manner sound businesses are run."
See Earth. 108 Wis. 2d at 518. Finally, the will itself specifies that the
bequest be used for a specific purpose ~ the funds must be spent at
Pine Valley Manor. Thus, acceptance of the bequest pursuant to sec
tion 59.07(5) is tantamount to earmarking the funds for a specific
purpose. In addition, sections 59.07(101) and 59.75 specifically per
mit the county board to authorize the county treasurer to invest
funds under certain carefully enumerated conditions. The county
board also has the authority to use all or part of the principal for
expenditures at Pine Valley Manor. I therefore conclude that, if it
chooses to do so, the county board may utilize these statutes to place
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all or part of the bequest in long-term investments, with the income
to be expended at Pine Valley Manor.

Finally, you note in your request that the decedent "could have
specified in her Last Will and Testament that the money be invested
and that the income be used for a certain purpose," from which you
tentatively conclude that "in absence of her having done so, the
money may not be so utilized." As I have indicated, it is my opinion
that this bequest could be invested in a manner which is consistent
with sections 59.07(5), 59.07(101) and 59.75. However, you may
want to seek the assistance of the probate court if you believe that
such a procedure may not be consistent with the terms of the will or
the terms of the final decree. See Estate of Larson, 257 Wis. 579, 44
N.W.2d 535 (1950).

BCLiFTC

MUNICIPALITIES; ORDINANCES; PUBLIC UTILITIES;
Section 66.60(16) authorizes cities owning their own electric compa
nies to pass ordinances allowing unpaid charges for furnished elec
tricity to be placed on the tax bill of the receiving property; section
66.069(1 )(b) cannot be construed to authorize such ordinances.
GAG 40-84

November 29, 1984

James T. Flynn, Lieutenant Governor. Secretary
Department of Development

You have asked whether section 66.069(l)(b), Stats., authorizes
municipalities owning their own electric companies to cause unpaid
electrical bills to become property tax liens against the property to
which the power was furnished, regardless of who used the electrical
power. Apparently several municipalities have enacted ordinances to
this effect, citing section 66.069(1 )(b) as the basis for the ordinances.
You report that these ordinances have caused concern among
owners of rental property who are being held responsible for paying
the delinquent electrical bills of their tenants. In my opinion munici
palities have no power under section 66.069(l)(b) to enact ordi
nances of this sort, but do have such power under section 66.60(16).
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Though the higher courts in Wisconsin have not addressed the
issue, courts from many other states have ruled that explicit statu
tory authorization must exist before a public utility (or a municipal
ity by means of an ordinance) can impose liability for utility charges
upon anyone besides the user or the person who contracted for the
service. See Annot., 19 A.L.R.3d 1227, 1232-34 (1968). The need for
specific statutory authorization has become the conventional rule.
12 McQuillin Municipal Corporations § 35.38 (1970). I find no such
explicit authorization in section 66.069(1 )(b). In pertinent part, sec
tion 66.069(1 )(b) provides:

On October 15 in each year notice shall be given to the owner or
occupant of all lots or parcels of real estate to which water has
been furnished prior to October 1 by a water utility operated by
any town, city or village and payment for which is owing and in
arrears at the time of giving such notice. ... On November 16 the
officer or department issuing the notice shall certify and file with
the clerk a list of all lots or parcels of real estate, giving the legal
description thereof, to the owners or occupants of which notice of
arrears in payment were given as above specified and which
arrears still remain unpaid, and statinjg the amount of such
arrears together with the added penalty^hereon as herein pro
vided. Each such delinquent amount, including such penalty,
shall thereupon become a lien upon the lot or parcel of real estate
to which the water was furnished and payment for which is delin
quent, and the clerk shall insert the same as a tax against such lot
or parcel of real estate.

Looking at section 66.069 in its entirety, it is apparent that "water
utility" as used in subsection (l)(b) is not a generic term for utilities
in general. Subsections (l)(a), (l)(c), (2)(c), (2)(d) and (2)(e) refer to
public or municipal utilities. Subsection (l)(b), 0)(d) and (2)(b) refer
to "water utilities" or water plants. Subsection (2)(a) refers to
"water, light or power plant." Thus, section 66.069 specifies when it
refers to utilities in general and when it refers to a specific utility.
Therefore, section 66.069(1 )(b), which refers to a "water utility,"
grants no special rights to cities owning electric companies.

An earlier attorney general's opinion, 22 Op. Att'y Gen. 375
(1933), focused upon the legislative history behind section
66.069(1 )(b) (which was numbered 66.01(11) at the time the 1933
opinion was written; renumbering occurred in chapter 362, Laws of
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1947). Before 1933, section 66.069(1 )(b) did apply to utilities besides
water utilities. The last sentence of the section read: "This section

shall apply also to other public utility service as far as practicable."
This last sentence was removed from the statutes by chapter 102,
Laws of 1933, leaving the section applicable only to water utilities.
The 1933 opinion concluded:

The delinquent bills for electric service furnished by a munici
pal utility which become delinquent prior to the passage of ch.
102, Laws 1933, but after the last tax roll was made up, cannot be
placed upon the tax roll made up after November 1, 1933, and
collected as a delinquent tax against the property to which the
service was furnished.

22 Op. Att'y Gen. at 376. After 1933, then, delinquent electric bills
could not become liens upon property under section 66.069(1 )(b).

However, twelve years after the Legislature removed the phrase
"other public utility service" from section 66.069(1), the Legislature
enacted section 66.60(16). See ch. 269, Laws of 1945. In my opinion,
section 66.60(16) created authorization for liens of this sort. Section
66.60(16)(a) reads:

In addition to all other methods provided by law, special charges
for current services rendered may be imposed by the governing
body by allocating all or part of the cost to the property served.
Such may include, without limitation by enumeration, snow and
ice removal, weed elimination, street sprinkling, oiling and tar
ring, repair of sidewalks or curb and gutter, garbage and refuse
disposal, sewer service and tree care.

Section 66.60(16)(b) creates a lien procedure in regard to these
"charges for current services rendered." It provides: "If not paid
within the period fixed by the governing body, such a delinquent
special charge shall become a lien ... as of the date of such delin
quency, and shall automatically be extended upon the current or
next tax roll as a delinquent tax against the property...." In my opin
ion, the phrase "charges for current services rendered" is broad
enough to encompass charges for electricity provided by munici
pally-owned electric companies. Though electric services are not spe
cifically listed, the Legislature added to section 66.60(16) the phrase
"without limitation because of enumeration." I find no legally sig
nificant difference between such services as garbage and refuse
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disposal, sewer service, tree care and electric service provided by an
electric utility owned by a municipality. Thus, I conclude that sec
tion 66.60(16) represents sufficient statutory authorization for the
kinds of ordinances that you are questioning.

BCL;RCB

CIVIL SERVICE; PUBLIC OFFICIALS; Classified state
employes whose positions are federally funded in whole or in part,
and who are not covered by a collective bargaining agreement, are
entitled to leaves of absence in order to run for partisan political
office and cannot be compelled to resign. Leaves of absence for such
employes are governed generally by the terms of applicable collective
bargaining agreements. OAG 41-84

December 13, 1984

Howard Fuller, Secretary
Department of Employment Relations

You ask three questions concerning classified state employes who
run for partisan political office and who are subject to the Hatch
Act, 5 U.S.C. §§ 1501-1508. First, you ask:

1. If a classified state employe is in a position which is wholly
federally funded and which is not covered by a collective bar
gaining agreement, must the employe resign to run for parti
san political office because of the Hatch Act, or may the
employe simply take a leave of absence without pay as pro
vided in sec. 230.40(2), Stats.

The answer to your first question is that such an employe is not
required to resign in order to run for partisan political office, but
may take a leave of absence without pay in order to do so.

The Hatch Act prohibits a state officer or employe, whose princi
pal employment is federally financed, from running for partisan
political office. 5 U.S.C. §§ 1501-1503. Violation of the Hatch Act
can result in the withholding of federal funds in an amount equal to
twice the annual rate of pay which the officer or employe was receiv
ing at the time of the violation. 5 U.S.C. § 1506(a).
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The Hatch Act is enforced by the United States Civil Service
Commission, 5 U.S.C, §§ 1504-1507, and has been interpreted by the
Commission to apply to state employes even when they are on a
leave of absence without pay. In Wisconsin, however, the Legislature
has enacted section 230.40(2), Stats., which provides that a classified
state employe "shall be given a leave of absence" to run for partisan
political office.

In 63 Op. Att'y Gen. 217 (1974), the attorney general interpreted
section 16.35(2) [the predecessor of section 230.40(2)] and answered
the precise question you have asked:

The issue presented by your request is whether a state agency
may proscribe partisan political activity to state employes cov
ered by the Hatch Act even though the legislatme approves of
such conduct when the procedures of sec. 16.35(2) and (4) are fol
lowed. It is my opinion that an agency may not adopt such a
policy.

In rendering this opinion, I am cognizant of the potential loss
of federal funds if covered employes are found in violation ....
[Tjhe legislature has formally redefined the balance between an
agency's interests and the employe's interests by specifically
allowing leaves of absence for such activity. ... [An] employe
today certainly may take leave to run for office and no policy of
an agency could be upheld that allowed for his discharge because
of it.

63 Op. Att'y Gen. at 219.

Contrary to your suggestion, this opinion is not in conflict with 67
Op. Att'y Gen. 316 (1978). In the latter opinion, after discussing the
provisions of the Hatch Act and the provisions of state law, I stated
that where both federal and state laws apply, "the more stringent
must be observed." 67 Op. Att'y Gen. at 320. In making that state
ment, in the context of the issue which you raise, I meant simply that
state law cannot immunize the state from loss of federal funds which
may result from the violation of the federal law. I did not mean to
suggest that the prohibition of partisan political activity contained in
the Hatch Act could empower a state agency to ignore the provisions
of section 230.40(2).
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In the interim, between the two opinions, the Legislature simply
renumbered section 16.35(2) as section 230.40(2), without amend
ment. Ch. 196, sec. 61, Laws of 1977. This reinforces my conclusion
that despite the potential loss of federal funds, the Legislature has
determined that classified state employes who run for partisan politi
cal office must be given a leave of absence and cannot be compelled
to resign.

As your second question, you ask whether the answer to your first
question would be different if the employe's position were only par
tially, rather than wholly, federally funded. The answer is "no."
Although the Hatch Act applies to state officers or employes whose
principal employment is financed "in whole or in part" by federal
funds, 5 U.S.C. § 1501(4), section 230.40(2) authorizes leaves of
absence for all classified state employes, regardless of the source of
funding for their positions. Cf. 63 Op. Att'y Gen. at 219.

As your third question, you ask whether the answers to your first
and second questions would be different if the employe was covered
by a collective bargaining agreement negotiated under the State
Employment Labor Relations Act, sections 111.80-111.97. The
answer to this question depends principally upon the terms of the
collective bargaining agreement.

Section 111.93(2) provides that civil service statutes, like section
230.40(2), do not apply to employes included in certified bargaining
units. Further, section 111.93(3) provides that a collective bargain
ing agreement supersedes civil service statutes related to conditions
of employment, "whether or not the matters contained in such stat
utes are set forth in such labor agreement." Consequently, if a collec
tive bargaining agreement contains provisions concerning leaves of
absence to run for partisan political office, such provisions are
controlling.

On the other hand, if the agreement is silent concerning such
leaves of absence, the decision whether to grant a leave rests in the
discretion of the state agency involved. In making such decision,
however, the agency must consider such factors as the state's duty to
bargain concerning conditions of employment and its corollary duty
to refrain from instituting unilateral changes, absent any waiver by
the union. The agency also should consider that the Legislature
expressly has authorized unrepresented employes to take leaves of
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absence to run for partisan political office, section 230.40(2), thereby
creating the potential for unfairness (and perhaps even the denial of
constitutionally-guaranteed equal protection) if represented
employes were to be denied leaves of absence to run for partisan
political office. In view of such considerations, I trust that most
agencies will grant such leaves to represented employes.

BCL:DCR
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AUTOMOBILES AND MOTOR VEHICLES

License

Imprisonment or suspension of license under section 345.47(1)(a) and
(b). Stats., does not eliminate the liability of a defendant for payment
of the $150 surcharge provided for in section 346.655. The county
does not become liable for the surcharge if not paid. An application
for an occupational license is not a special proceeding requiring the
payment of clerk's fees under section 814.61(1). OAG 6-84 24

Traffic offenses

Imprisonment or suspension of license under section 345.47(1)(a) and
(b), Stats., does not eliminate the liability of a defendant for payment
of the $150 surcharge provided for in section 346.655. The county
does not become liable for the surcharge if not paid. An application
for an occupational license is not a special proceeding requiring the
payment of clerk's fees under section 814.61(1). OAG 6-84 24

BLOOD TESTS

Sheriffs department; breathalyzer or blood tests

A sherriflTs department may require an officer to take a breathalyzer or
blood test if the officer appears to be under the influence of intoxicants
or drugs when the officer reports for duty or is on duty. OAG 31-84 104

CHILDREN

Interstate Compact on the Placement of Children

The Interstate Compact on the Placement of Children does not apply to
the Appleton ABC Program, Inc. OAG 53-83 is vrithdrawn. (Unpub.)
OAG 18-84

Records of child-placing agencies

If the Department of Health and Social Services does not wish to
designate a child-placing agency licensed under section 48.60, Stats.,
to conduct searches under sections 48.432(4)(b) and 48.433(6)(b), the
child-placing agency has no enforceable right to be so designated.
Whether or not there is such a designation, the Department of Health
and Social Services has an absolute right of access to the case records
of the licensed child-placing agency for purposes of the search pro
gram under sections 48.432 and 48.433. (Unpub.) OAG 22-84

Records of child support

The Department of Health and Social Services should be granted access
to otherwise confidential records because that access is necessary to
complete a legislatively mandated study. (Unpub.) OAG 23-84
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CHIROPRACTERS

Clarification of 68 GAG 319 (1979)

The conclusion in 68 Op. Att'y Gen. 316 (1979), that a physician has
authority under the Medical Practices Act to advise a patient whether
or not continued chiropractic care is necessary deals solely with physi
cian-patient relationships, and is not to be construed as providing
guidance or direction in situations where such a relationship does not
exist. (Unpub.) GAG 12-84

CIRCUIT COURT

Garnishment actions

In garnishment actions, a clerk of circuit court is not authorized to
collect the deposit and disbursement fees set forth in section
814.61(12)(a), Stats., unless the gamishee has paid money into court
and obtained a court order directing the clerk of courts to deposit the
money in a safe depository. State agencies are not required to pay the
fees outlined in section 814.61 (except for the filing fee in section
814.61(1)), nor are they required to pay the fee for filing a garnishment
action under section 814.62(1). GAG 2-84 3

CIVIL SERVICE

Hatch Act see Political activites

Political activities

Classified state employes whose positions are federally funded in whole
or in part, and who are not covered by a collective bargaining agree
ment, are entitled to leaves of absence in order to run for partisan
political office and cannot be compelled to resign. Leaves of absence
for such employes are governed generally by the terms of applicable
collective bargaining agreements. GAG 41-M 131

Statutes and rules which restrict the partisan activities of some employes
and ofiiceholders do not ofiend the first amendment even if they result
in the employes or officeholders being prohibited from participating in
the party caucuses which choose delegates to the National Conven
tion. GAG 13-84 51

CLERK OF COURT

Certified copy of record

The alphabetical index which the register in probate must mflintain
pursuant to section 851.72(5) is not a court record and thus is open to
public access under sections 59.14(1) and 19.31. The index may not,
however, contain results of proceedings under chapters 55 and 880.

The $4.00 search fee of section 814.66(l)(j) applies only when a person
fails to furnish the docket or file number or when a search is con
ducted to ascertain the existence or non-existence of a record.

The charge for a one page certified copy from the register in probate or
clerk of court is comprised of an initial $3.00 certifying fee and a $1.00
per page fee and is thus $4.00. GAG 4-84 16
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COMPATIBILITY

Sheriffs

In a county having no undersheriff, a person elected and serving as
sheriff vacated office by accepting office of town supervisor during his
term but is entitled to compensation paid and can continue to exercise
duties of sheriff until successor is elected or appointed and qualifies.
GAG 25-84 83

Town Supervisors

In a county having no undersheriff, a person elected and serving as
sheriff vacated office by'accepting office of town supervisor during his
term but is entitled to compensation paid and can continue to exercise
duties of sheriff until successor is elected or appointed and qualifies.
GAG 25-84 83

CGNFIDENTIAL REPGRTS

Child support records

The Department of Health and Social Services should be granted access
to otherwise confidential records because that access is necessary to
complete a legislatively mandated study. (Unpub.) GAG 23-84

Public records

Information on sex, ethnic background and handicapped status ob
tained through state employment applications for affirmative action
purposes is exempt from disclosure under the public records law, but
birth date information is not. GAG 7-84 26

CGRPGRATIGN CGUNSEL

51.42/51.437 Board

Section 51.42(5)(h)7 permits multicounty 51.42/51.437 board to retain
private legal coimsel only where the corporation coimsel of each
county, or district attorney of each county not having a corporation
counsel, notifies the board that he or she is unable to provide specific
services in a timely manner. Litigation, as used in section 59.44(3),
applies only to civU court proceedings and does not include grievance
proceedings or proceedings before an administrative agency. GAG
3-84 8

CGUNTIES

51.42/51.437 Board

Although a multi-county combined 51.42/51.437 board may make cuts
in non-emergency services to the residents of a county that does not
provide its proportionate share of funding to that board, an individual
county may not escape its statutory obligation to provide non-emer
gency services to its residents under sections 51.42(l)(b) and 51.437(4),
Stats., by refusing to make such funding available to the combined
board. GAG 28-84 96
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COUNTIES (Continued)

51.42/51.437 Board (Continued)

Section 51.42(5)(h)7 permits multicounty 51.42/51.437 board to retain
private legal counsel only where the corporation counsel of each
county, or district attorney of each county not having a corporation
counsel, notifies the board that he or she is unable to provide specific
services in a timely manner. Litigation, as us^ in section 59.44(3),
applies only to civil court proceedings and does not include grievance
proceedings or proceedings before an administrative agency. OAG
3-84 8

Institution board member, appointment of

Persons appointed by county executive and confirmed by county board
to County Veterans Service Commission, single county 51.42 Imard or
county institutions board serve for statutory term as stated in years
and until their successors are appointed, confirmed and qualified. Per
sons appointed to vacancies in such positions also serve until their
successors are appointed, confirmed and qualified. Difference between
personal term of ofiScer and statutory term which pertains to office
discussed. OAG 30-84 99

Wisconsin Conservation Congress; expenses of attendees

Counties lack statutory authority to pay the expenses of private citizens
or county board members who attend meetings of the Wisconsin
Conservation Congress; 51 Op. Att'y Gen. 327 (1972) discussed and
adhered to. (Unpub.) OAG 29-84

COUNTY BOARD

Nursing home bequest

The county board, not the board of trustees, determines the disposition
of a bequest made to a county institution operated pursuant to section
46.18, Stats. The county board, acting pursuant to sections 59.07(101)
and 59.75, may authorize the county treasurer to place such a bequest
in long-term investments, with the income from such investments to be
expended at the institution. OAG 39-84 125

Ordinance concerning residence of cormty employes

County board has power to adopt ordinance requiring all county em
ployes, including those employ^ by the Handicapped Childcens Edu
cation Board (HCEB) pursuant to section 115.86(5), Stats., to main
tain residence within the county. However, HCEB rather than county
board has power to appoint such personnel and to remove them.
Exercise of such power may be limited by civil service ordinance or
labor contract. OAG 1-84 1

COUNTY CORPORATION COUNSEL

Duties discussed in relation to district attorney

Duties of corporation counsels of different counties discussed where
county department of social services, on behalf of persons over whom
it has legal custody, requests the l^partment of Social Services of
another coimty, within which such person resides, to institute a chap-
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COUNTY CORPORATION COUNSEL (Continued)

Duties discussed in relation to district attorney (Continued)

ter SS proceeding for protective placement in the court of the county
of residence. (Unpub.) OAG 35-^4

COUNTY EXECUTIVES

Veto powers

County executive's power of partial approval under Wisconsin Consti
tution article IV, section 23a, extend to any part of a county board
resolution or ordinance containing an appropriation. Status of veto
power of executives in populous counties discussed in view of court
determination in 1959 t^t section 59.031(6) was unconstitutional and
subsequent amendment of the Wisconsin Constitution. OAG 27-84 92

CREDIT UNIONS

Insurance, sales of

Credit unions' authority to engage in the sale of insurance is limited to
credit life and credit accident and sickness insurance. OAG 15-84. 58

CRIMINAL LAW

Mental disease or defect

The Department of Health and Social Services has authority to super
vise defendants conditionally released under section 971.17(2), Stats.,
if the court orders such supervision as a condition of release. The
period of supervision, when added to the time defendant has spent in
the treatment institution, cannot exceed the maximum term of impris
onment as defined in section 971.17(4). Such maximum term must be
calculated as if consecutive sentences had been imposed. The (Depart
ment lacks authority to supervise defendants released imder section
971.17(4). OAG 24-84 76

DISTRICT ATTORNEY

Duties discussed in relation to corporation counsels

Duties of corporation counsels of different counties discussed where
county department of social services, on behalf of persons over whom
it has legal custody, requests the Department of Social Services of
another county, within which such person resides, to institute a chap
ter 55 proceeding for protective placement in the court of the coimty
of residence. (Unpub.) OAG 35-84

51.42/51.437 Board

Section 51.42(5)(h)7 permits multicounty 51.42/51.437 board to retain
private legal counsel only where the corporation counsel of each
county, or district attorney of each county not having a corporation
counsel, notifies the board that he or she is unable to provide specific
services in a timely manner. Litigation, as used in section 59.44(3),
applies only to civil court proceedings and does not include grievance
proceedings or proceedings before an administrative agency. OAG
3-84 8
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DISTRICT VOCATIONAL, TECHNICAL AND ADULT EDUCATION BOARD
see VOCATIONAL, TECHNICAL AND ADULT EDUCATION BOARD

EMPLOYER AND EMPLOYE

Public records

Public records relating to employe grievances are not generally exempt
from disclosure under the public records law, and nondisclosure must
be justified on a case-by-case basis. OAG 5-i84 20

School district

Multiple year contract renewal provisions under section 118.24(1) and
(Im), Stats., do not apply to personnel and curriculum administrators
and their assistants. (Unpub.) OAG 37-84

FEES

Garnishment actions

In garnishment actions, a clerk of circuit court is not authorized to
collect the deposit and disbursement fees set forth in section
814.61(12)(a), Stats., unless the gamishee has paid money into court
and obtained a court order directing the clerk of courts to deposit the
money in a safe depository. State agencies are not required to pay the
fees outlined in section 814.61 (except for the filing fee in section
814.61(1)), nor are they required to pay the fee for filing a garnishment
action under section 814.62(1). OAG 2-84 3

Public records

The alphabetical index which the register in probate must maintain
pursuant to section 851.72(5) is not a court record and thus is open to
public access under sections 59.14(1) and 19.31. The index may not,
however, contain results of proceedings under chapters 55 and 880.

The $4.00 search fee of section 814.66(l)(j) applies only when a person
fails to furnish the docket or file niunber or when a search is con
ducted to ascertain the existence or non-existence of a record.

The charge for a one page certified copy from the register in probate or
clerk of court is comprised of an initial $3.00 certifying fee and a $1.00
per page fee and is thus $4.00. OAG 4-84 16

51.42/51.437 BOARD

Appointments to

Persons appointed by county executive and confirmed by county board
to County Veterans Service Conunission, single county 51.42 board or
county institutions board serve for statutory term as stated in years
and until their successors are appointed, confirmed and qualified. Per
sons appointed to vacancies in such positions also serve imtil their
successors are appointed, confirmed and qualified. Difiference between
personal term of ofiicer and statutory term which pertains to ofiice
discussed. OAG 30-84 99

Legal counsel

Section 51.42(5)(h)7 permits multicounty 51.42/51.437 board to retain
private legal counsel only where the corporation counsel of each
county, or district attorney of each county not having a corporation
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51.42/51.437 BOARD (Continued)

Legal counsel (Continued)

counsel, notifies the board that he or she is unable to provide specific
services in a timely manner. Litigation, as used in section 59.44(3),
applies only to civil court proceedings and does not include grievance
proceedings or proceedings before an administrative agency. GAG
3-84 8

Multi-Coimty Boards

Although a multi-county combined 51.42/51.437 board may make cuts
in non-emergency services to the residents of a county that does not
provide its proportionate share of funding to that board, an individual
county may not escape its statutory obligation to provide non-emer
gency services to its residents under sections 51.42(l)(b) and 51.437(4),
Stats., by refusing to make such funding available to the combinnl
board. GAG 28-84 96

FGSTER HGMES

Detention facilities privately operated not approved

Statutes do not provide authority to the Department of Health and
Social Services to approve privately operated secure detention facili
ties for juveniles and county board and county board of public welfare
are without power to purchase secure detention services from a private
operator. GAG 36-84 115

FUNDS

Construction of State facilities on leased land

It is constitutional for the Legislature to authorize funds to be borrowed
and expended for construction of state patrol training facilities on
leased land. (Unpub.) GAG 8-84

GAMBLING

Tavern League of Wisconsin

The Tavern League of Wisconsin is not a "service organization" within
the meaning of section 163.90, Stats., so as to be eligible for a raffle
license in the State of Wisconsin. GAG 34-84 114

GARNISHMENT

Circuit court clerk

In garnishment actions, a clerk of circuit court is not authorized to
collect the deposit and disbursement fees set forth in section
814.61(12)(a), Stats., unless the gamishee has paid money into court
and obtained a court order directing the clerk of courts to deposit the
money in a safe depository. State agencies are not required to pay the
fees outlined in section 814.61 (except for the filing fee in section
814.61(1)), nor are they required to pay the fee for filing a garnishment
action imder section 814.62(1). GAG 2-84 3
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HATCH ACT

see CIVIL SERVICE, Political activities

HEALTH AND SOCIAL SERVICES, DEPARTMENT OF

Child-placing agencies, case records

If the Department of Health and Social Services does not wish to
designate a child-placing agency licensed under section 48.60, Stats.,
to conduct searches under sections 48.432(4)(b) and 48.433(6)(b), the
child-placing agency has no enforceable right to be so
Whether or not there is such a designation, the Department of Health
and Social Services has an absolute right of access to the case records
of the licensed child-placing agency for pmposes of the search pro
gram under sections 48.432 and 48.433. ̂ npub.) OAG 22-84

Child support records

The Department of Health and Social Services should be granted access
to otherwise confidential records because that access is necessary to
complete a legislatively mandated study. (Unpub.) OAG 23-84

Defendants, supervision of

The Department of Health and Social Services has authority to super
vise defendants conditionally released under section 971.17(2), Stats.,
if the court orders such supervision as a condition of release. The
period of supervision, when added to the time defendant has spent in
the treatment institution, cannot exceed the maximum term of impris
onment as defined in section 971.17(4). Such maximum term must be
calculated as if consecutive sentences had been imposed. The Depart
ment lacks authority to supervise defendants released under section
971.17(4). OAG 24-84 76

Detention facilities privately operated
Statu^ do not provide authority to the Department of Health and
Social i^rvices to approve privately operated secure detention facili
ties for juveniles and county board and county board of public welfare
are without power to purchase secure detention services from a private
operator. OAG 36-84 115

HISTORICAL SOCIETY, STATE

Historic Sites Foundation, Inc.; Open Meetings Law
The Historic Sites Foundation, Inc., created under the provisions of
chapter 181, Stats., by the Board of Curators of the State Historical
Society of Wisconsin acting in their individual capacities, is a private
corporation and as such is not subject to the requirements of the open
meetings law. Section 19.81, Stats. OAG 14-84 53

HOME RULE

Libraries

The Madison Public Library can charge user fees for any services that
fall outside of a library's inherent information-providing functions;
services that constitute core "library services" must be provided free
of charge to the inhabitants of the municipality; a one-dollar fee can
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HOME RULE (Continued)

Libraries (Continued)

be collected for lending duplicate copies of best seller books. GAG
26-84 86

IMPLIED CONSENT LAW

Confidentiality requirements

The taking of a blood sample pursuant to the Wisconsin Implied Con
sent Law is not a procediue in connection with the performance of a
drug or alcohol abuse prevention function nor is the acquired blood
sample itself a patient record. The confidentiality requirements set out
in 42 U.S.C. § 290dd-3 and 21 U.S.C. § 1175 have no application to
such a procedure. GAG 11-84 45

LABOR

Grievance records

Public records relating to employe grievances are not generally exempt
from disclosure under the pubUc records law, and nondisclosure must
be justified on a case-by-case basis. GAG 5-84 20

LAW ENFORCEMENT

Hospitals

The public records law permits the Department of Regulation and
Tjc^nsing to refuse to disclose records relating to complaints against
health care professionals while the matters are merely "under investi
gation"; good faith disclosure of the same will not expose the custo
dian to liability for damages; and prospective continuing requests for
records are not contemplated by Uie public records law. GAG 10-84 37

Implied Consent Law

The public records law permits the Department of Regulation ^d
1 trftnsing to refuse to disclose records relating to complaints against
health care professionals while the matters are merely "under investi
gation"; good faith disclosure of the same will not expose the custo
dian to liability for damages; and prospective continuing requests for
records are not contemplated by the public records law. OAG 10-84 37

Patrol Academy

It is constitutional for the Legislature to authorize funds to be borrowed
and expended for construction of state patrol training facilities on
leased land. (Unpub.) OAG 8-84

LEGISLATION

Retroactivity of tax penalty ordinance

Section 74.80(2), Stats., does not permit a county or municipality to
enact an ordinance which would make the one-h^ of one percent per
month penalty apply on a retroactive basis to the date the tax first
became delinquent. OAG 20-84 72
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LIBRARIES

Federated Library Systems

Contract provision requiring payment as between Federated Library
Systems of a fee for use of each system's facilities by nonresidents does
not result in failure "to honor valid borrowers' cards of all public
libraries in the system by all public libraries in the system" within the
meaning of section 43.24(2)(d)2., Stats. GAG 16-84 60

Fees for users

The Madison Public Library can charge user fees for any services that
fall outside of a library's inherent information-providing functions;
services that constitute core "library services" must be provided free
of charge to the inhabitants of the municipality; a one-dollar fee can
be collected for lending duplicate copies of b^t seller books. GAG
26-84 86

LICENSES AND PERMITS

Gccupational license

Imprisonment or suspension of license under section 345.47(l)(a) and
(b), Stats., does not eliminate the liability of a defendant for payment
of the $150 surcharge provided for in section 346.655. The county
does not become liable for the surcharge if not paid. An application
for an occupational license is not a special proceeding requiring the
payment of clerk's fees under section 814.61(1). GAG 6-84 24

Public records

The public records law permits the Department of Regulation and
Licensing to refuse to disclose records relating to complaints against
health care professionals while the matters are merely "under investi
gation"; good faith disclosure of the same will not expose the custo
dian to liability for damages; and prospective continuing requests for
records are not contemplated by the public records law. GAG 10-84 37

MEDICAL AID

Nursing home

A county health facility may not charge for non-medical assistance
services given to medical assistance patients in excess of medical assis
tance rates without violating section 49.49, Stats. GAG 19-84 68

MILWAUKEE, CITY OF

Police, Chief of

Common Council of City of Milwaukee has power by reason of Wis
consin Constitution article XI, section 3, and section 62.03(2), Stats.,
to enact charter ordinance adopting section 62.09(13)(a), which pro
vides that the chief of police shall have command of the police force of
the city under the direction of the mayor and that it is the duty of the
chief to obey all lawful written orders of the mayor or common
coimcil. GAG 17-84 64
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MUNIdPALITIES

Electric company

Section 66.60(16) authorizes cities owning their own electric companies
to pass ordinances allowing unpaid charges for furnished electricity to
be placed on the tax bill of the receiving property; section 66.069(1)(b)
cannot be construed to authorize such ordinances. OAG 40-84 — 128

Madison Public Library

The Madison Public Library can charge user fees for any services that
fall outside of a library's inherent information-providing functions;
services that constitute core "library services" must be provided free
of charge to the inhabitants of the municipality; a one-dollar fee can
be collected for lending duplicate copies of b^t seller books. OAG
26-84 86

Tax penalty ordinance

Section 74.80(2), Stats., does not permit a county or municipality to
enact an ordinance which would make the one-hdf of one percent per
month penalty apply on a retroactive basis to the date the tax first
became delinquent. OAG 20-84 72

Taxation

Section 66.60(16) authorizes cities owning their own electric companies
to pass ordinances allowing unpaid charges for furnished electricity to
be placed on the tax bill of the receiving property; section 66.069(l)(b)
cannot be construed to authorize such ordinances. OAG 40-84 .... 128

NURSING HOMES

Richland County, bequest to Pine Valley Manor

The county board, not the board of trustees, determines the disposition
of a bequest made to a county institution operated pursuant to section
46.18, Stats. The county board, acting pursuant to sections 59.07(101)
and 59.75, may authorize the cormty treasurer to place such a bequest
in long-term investments, with the income from such investments to be
expended at the institution. OAG 39-84 125

Rock County Health Care Center

A county health facility may not charge for non-medical assistance
services given to medical assistance patients in excess of medical assis
tance rates without violating section 49.49, Stats. OAG 19-84 68

OPEN MEETING

Private corporation

The Historic Sites Foundation, Inc., created under the provisions of
chapter 181, Stats., by the Board of Curators of the State Historical
Society of Wisconsin acting in their individual capacities, is a private
corporation and as such is not subject to the requirements of the open
meetings law, section 19.81, Stats. OAG 14-84 53
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ORDINANCES

Milwaukee charter ordinance concerning Chief of Police

Common Council of City of Milwaukee has power by reason of Wis
consin Constitution article XI, section 3, and section 62.03(2), Stats.,
to enact charter ordinance adopting section 62.09(13)(a), which pro
vides that the chief of police shall have command of the police force of
the city under the direction of the mayor and that it is the duty of the
chief to obey all lawful written orders of the mayor or conunon
council. OAG 17-84 64

Municipally-owned electric companies

Section 66.60(16) authorizes cities owning their own electric companies
to pass ordinances allowing unpaid charges for furnished electricity to
be placed on the tax bill of the receiving property; section 66.069(l)(b)
cannot be construed to authorize such ordinances. OAG 40-84 128

Veto powers

County executive's power of partial approval under Wisconsin Consti
tution article IV, section 23a, extends to any part of a county board
resolution or ordinance containing an appropriation. Status of veto
power of executives in populous counties discussed in view of court
determination in 1959 that section 51.011(6) was unconstitutional and
subsequent amendment of the Wisconsin Constitution. OAG 27-84 92

POLLimON

Air

A work area established only by movable partitions which do not
extend completely from floor to ceiling is not included in the term
"office" as defined in section 101.123(l)(c), Stats. (Unpub.) OAG
21-84

Smoking

A work area established only by movable partitions which do not
extend completely from floor to ceiling is not included in the term
"office" as defined in section 101.123(l)(c), Stats. (Unpub.) OAG
21-84

PRISONS AND PRISONERS

Release

The Department of Health and Social Services has authority to super
vise defendants conditionally released under section 971.17(2), Stats.,
if the court orders such supervision as a condition of release. The
period of supervision, when added to the time defendant has spent in
the treatment institution, cannot exceed the maximum term of impris
onment as defined in section 971.17(4). Such maximiim term must be
calculated as if consecutive sentences had been imposed. The Depart
ment lacks authority to supervise defendants released under section
971.17(4). OAG 24-84 76
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PUBLIC ASSISTANCE

Medical assistance

A county health facility may not charge for non-medical assistance
services given to medical assistance patients in excess of medical assis
tance rates without violating section 49.49, Stats. OAG 19-84 68

PUBLIC OFnCIALS

Board memberships of various kinds

Persons appointed by county executive and confirmed by county board
to County Veterans Service Conunission, single county 51.42 board or
coimty institutions board serve for statutory term as stated in years
and until their successors are appointed, confirmed and qualified. Per
sons appointed to vacancies in such positions also serve until their
successors are appointed, confirmed and qualified. Difierence between
personal term of officer and statutory term which pertains to office
discussed. OAG 30-84 99

Expenses for attendees of Wisconsin Conservation Congress

Counties lack statutory authority to pay the expenses of private citizens
or county board members who attend meetings of the Wisconsin
Conservation Congress; 61 Op. Att'y Gen. 327 (1972) discussed and
adhered to. (Unpub.) OAG 29-84

Leave of absence

Classified state employes whose positions are federally funded in whole
or in part, and who are not covered by a collective bargaining agree
ment, are entitled to leaves of absence in order to run for partisan
political office and cannot be compelled to resign. Leaves of absence
for such employes are governed generally by the terms of applicable
collective bargaining agreements. OAG 41-M 131

Political activity

Classified state employes whose positions are federally funded in whole
or in part, and who are not covered by a collective bargaining agree
ment, are entitled to leaves of absence in order to run for partisan
political office and cannot be compelled to resign. Leaves of absence
for such employes are governed generally by the terms of applicable
collective bargaining agreements. OAG 41-84 131

Statutes and rules which restrict the partisan activities of some employes
and officeholders do not offend the first amendment even if they result
in the employes or officeholders being prohibited from participating in
the party caucuses which choose delegates to the National Conven
tion. OAG 13-84 51

PUBUC RECORDS

Alphabetical index of the Register of Probate

The alphabetical index which the register in probate must maintain
pursuant to section 851.72(5) is not a Court record and thus is open to
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PUBLIC RECORDS (Continued)

Alphabetical index of the Register of Probate (Continued)

public access under sections 59.14(1) and 19.31. The index may not,
however, contain results of proceedings under chapters 55 and 880.

The $4.00 search fee of section 814.66(l)(j) applies only when a person
fails to furnish the docket or file number or when a search is con
ducted to ascertain the existence or non-existence of a record.

The charge for a one page certified copy from the register in probate or
clerk of court is comprised of an initid $3.00 certifying fee and a $1.00
per page fee and is Aus $4.00. OAG 4-84 16

Child-placing agencies, case records

If the Department of Health and Social Services does not wish to
designate a child-placing agency licensed imder section 48.60, Stats.,
to conduct searches under sections 48.432(4)(b) and 48.433(6)(b), the
child-placing agency has no enforceable ri^t to be so designated.
Whether or not there is such a designation, the Department of Health
and Social Services has an absolute right of access to the case records
of the licensed child-placing agency for purposes of the search pro
gram imder sections 48.432 and 48.433. ̂ npub.) OAG 22-84

Exemptions to access to information

Information on sex, ethnic background and handicapped status ob
tained through state employment applications for affirmative action
purposes is exempt from disclosure under the public records law, but
birth date information is not. OAG 7-84 26

Federal law discussed

Information on sex, ethnic background and handicapped status ob
tained through state employment applications for affirmative action
purposes is exempt from disclosure under the public records law, but
birth date information is not. OAG 7-84 26

Health care professionals "under investigation"

The public records law permits the Department of Regulation and
Licensing to refuse to disclose records relating to complaints against
health care professionals while the matters are merely "imder investi
gation"; good faith disclosure of the same will not expose the custo
dian to liability for damages; and prospective continuing requests for
records are not contemplated by the public records law. OAG 10-84 37

Labor grievance

Public records relating to employe grievances are not generally exempt
from disclosure under the public records law, and nondisclosure must
be justified on a case-by-case basis. OAG 5-^4 20

Regulation and Licensing, Department of

The public records law permits the Department of Regulation and
Licensing to refuse to disclose records relating to complaints against
health care professionals while the matters are merely "under investi
gation"; good faith disclosure of the same will not expose the custo
dian to liability for damages; and prospective continuing requests for
records are not contemplated by the public records law. OAG 10-84 37
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PUBLIC RECORDS (Continued)

Sales tax on fees for records

Fees charged for furnishing copies of public records are subject to sales
tax. Fees charged for records searches and for certifying copies of
records are not subject to sales tax. GAG 9-84 36

PUBLIC UTILITIES

Property tax liens

Section 66.60(16) authorizes cities owning their own electric companies
to pass ordinances allowing unpaid charges for furnished electricity to
be placed on the tax bill of the receiving property; section 66.069(1)(b)
cannot be construed to authorize such ordinances. GAG 40-84 128

RAFFLES

see GAMBLING

REGISTER IN PRGBATE

Certified copy of record

The alphabetical index which the register in probate must maintain
pursuant to section 8S 1.72(5) is not a court record and thus is open to
public access under sections 59.14(1) and 19.31. The index may not,
however, contain results of proceedings under chapters 55 and 880.

The $4.00 search fee of section 814.66(l)(j) applies only when a person
fails to furnish the docket or file number or when a search is con
ducted to ascertain the existence or non-existence of a record.

The charge for a one page certified copy from the register in probate or
clerk of court is comprised of an initial $3.00 certifying fee and a $1.00
per page fee and is thus $4.00. GAG 4-84 16

REGULATIGN AND LICENSING, DEPARTMENT GF

Records relating to health care professionals

The public records law permits the Department of Regulation and
Licensing to refuse to disclose records relating to complaints against
health care professionals while the matters are merely "under investi
gation"; good faith disclosure of the same will not expose the custo
dian to liability for damages; and prospective continuing requests for
records are not contemplated by the public records law. GAG 10-84 37

RESIDENCE, DGMICILE AND LEGAL SETTLEMENT

Teachers

County board has power to adopt ordinance requiring all county em
ployes, including those employ^ by the Handicapped Childrens Edu
cation Board (HCEB) pursuant to section 115.86(5), Stats., to main
tain residence within the county. However, HCEB rather than county
board has power to appoint such personnel and to remove them.
Exercise of such power may be limited by civil service ordinance or
labor contract. GAG 1-84 1
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SALARIES AND WAGES

Sheriffs

In a county having no undersheriff, a person elected and serving as
sheriff vacated office by accepting office of town supervisor during his
term but is entitled to compensation paid and can continue to exercise
duties of sheriff until successor is elected or appointed and qualifies.
GAG 25-84 83

SCHOOLS AND SCHOOL DISTRICTS

Contracts

Multiple year contract renewal provisions under section 118.24(1) and
(Im), Stats., do not apply to personnel and curriculum administrators
and their assistants. (Unpub.) OAG 37-84

State aid

School districts may obtain adjustments in state aid payments whether
their equalized valuation is changed either as a result of a reassessment
of or a finding of exemption of manufacturing property. A final order
or decision of the Tax Appeals Commission or a final order or judg
ment of a court can be a final redetermination under the Act. A

decision of the Board of Assessors is not sufficient to support a request
for adjustment in state aid. OAG 38-84 119

SHERIFFS

Blood or breathalyzer tests for employes

A sheriff's department may require an officer to take a breathalyzer or
blood test if the officer appears to be under the influence of intoxicadts
or drugs when the officer reports for duty or is on duty. OAG 31-84 104

Compatibility

In a county having no undersheriff, a person elected and serving as
sheriff vacated office by accepting office of town supervisor during his
term but is entitled to compensation paid and can continue to exercise
duties of sheriff until successor is elected or appointed and qualifies.
OAG 25-84 83

Fees

Sheriffs may collect the statutory fee for each service or attempted
service of process; fees for mileage, however, may only be collected if
service is successful. OAG 32-84 106

SMOKING

See POLLUTION

STATE AID

School districts

School districts may obtain adjustments in state aid payments whether
their equalized valuation is changed either as a result of a reassessment
of or a finding of exemption of manufacturing property. A final order
or decision of the Tax Appeals Commission or a final order or judg
ment of a court can be a final redetermination under the Act. A
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STATE AID (Continued)

School districts (Continued)

decision of the Board of Assessors is not sufficient to support a request
for adjustment in state aid. OAG 38-84 119

TAVERN LEAGUE OF WISCONSIN

see GAMBLING

TAXATION

Public records, sales tax on fees for

Fees charged for furnishing copies of public records are subject to sales
tax. Fees charged for record searches and for certifying copies of
records are not subject to sales tax. OAG 9-84 36

Retroactivity of penalty ordinance

Section 74.80(2), Stats., does not permit a coimty or municipality to
enact an ordinance which would make the one-half of one percent per
month penalty apply on a retroactive basis to the date the tax first
became delinquent. OAG 20-84 72

TEACHERS

Residence within county

Coimty board has power to adopt ordinance requiring all county em
ployes, including those employed by the Handicapped Childrens Edu
cation Board (HCEB) pursuant to section 115.8^5), Stats., to main
tain residence within the county. However, HCEB rather than county
board has power to appoint such personnel and to remove them.
Exercise .of such power may be limited by civil service ordinance or
labor contract OAG 1-84 1

TRAFFIC

Enforcement of judgments

Imprisonment or suspension of license under section 34S.47(l)(a) and
(b). Stats., does not eliminate the liability of a defendant for payment
of the $150 surcharge provided for in section 346.655. The application
for an occupational license is not a special proceeding requiring the
payment of clerk's fees under section 814.61(1). OAG 6-84 24

VETERANS

County Veteran's Service Commission, appointment to

Persons appointed by county executive and confirmed by county board
to County Veterans Service Commission, single county 51.42 l»ard or
county institutions board serve for statutory term as stated in years
and until their successors are appointed, confirmed and qualified. Per
sons appointed to vacancies in such positions also serve until their
successors are appointed, confirmed and qualified. Difference between
personal term of officer and statutory term which pertains to office
discussed. OAG 30-84 99
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VOCATIONAL, TECHNICAL AND ADULT EDUCATION BOARD

•Appointment to

The State Board of Vocational, Technical and Adult Education may by
rule require that the record concerning appointment of district board
members show compliance with statutory procedural requirements,
and the state board may disapprove appointments because of proce
dural irregularities except those involving the Open Meetings Law.
Also, appointment by the appointment committee and approval by
the state board is required to move a previously approved candidate
from one membership category to another. GAG 33-84 108

Composition of

The State Board of Vocational, Technical and Adult Education may by
rule require that the record concerning appointment of district board
members show compliance with statutory procedural requirements,
and the state board may disapprove appointments because of proce
dural irregularities except those involving the Open Meetings Law.
Also, appointment by the appointment committee and approval by
the state board is required to move a previously approved candidate
from one membership category to another. OAG 33-84 108

Delegated Selection Rules

Statutes and rules which restrict the partisan activities of some employes
and officeholders do not offend the first amendment even if they result,
in the employes or officeholders being prohibited from participating in
the party caucuses which choose delegates to the National Conven
tion. OAG 13-84 51

Political activity by state employes

Statutes and rules which restrict the partisan activities of some employes
and officeholders do not offend the first amendment even if they result
in the employes or officeholders being prohibited from participating in
the party caucuses which choose delegates to the National Conven
tion. OAG 13-84 51

WISCONSIN IMPLIED CONSENT LAW

see LAW ENFORCEMENT, Implied Consent Law

WORDS AND PHRASES

Advertise

Counties lack statutory authority to pay the expenses of private citizens
or county board members who attend meetings of the Wisconsin
Conservation Congress; 61 Op. Att'y Gen. 327 (1972) discussed and
adhered to. (Unpub.) OAG 29-84

"Labor litigation"

Section S1.42(S)(h)7 permits multicounty 51.42/51.437 board to retain
private legal counsel only where the corporation counsel of each
county, or district attorney of each county not having a corporation
counsel, notifies the board that he or she is unable to provide specific
services in a timely manner. Litigation, as used in section 59.44(3),
applies only to civil court proceedings and does not include grievance
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WORDS AND PHRASES (Continued)

"Labor litigation" (Continued)

proceedings or proceedings before an administrative agency. GAG
3-84 8

"Office"

A work area established only by movable partitions which do not
extend completely from floor to ceiling is not included in the term
"office" as defined in section 101.123(l)(c), Stats. (Unpub.) GAG
21-84

"Quasi-governmental"

The Historic Sites Foundation, Inc., created under the provisions of
chapter 181, Stats., by the Board of Curators of the State Historical
Society of Wisconsin acting in their individual capacities, is a private
corporation and as such is not subject to the requirements of the open
meetings law, section 19.81, Stats. GAG 14-84 53

Record, patient

The talcing of a blood sample pursuant to the Wisconsin Implied Con
sent Law is not a procedure in connection with the performance of a
drug or alcohol abuse prevention function nor is the acquired blood
sample itself a patient record. The confidentiality requirements set out
in 42 U.S.C. § 290dd-3 and 21 U.S.C. § 1175 have no application to
such a procedure. GAG 11-84 45

Reputation

Information on sex, ethnic background and handicapped status ob
tained through state employment applications for afiSrmative action
purposes is exempt from disclosure under the public records law, but
birth date information is not. GAG 7-84 26

"Service organization"

The Tavern League of Wisconsin is not a "service organization" within
the meaning of section 163.90, Stats., so as to be eligible for a raffle
license in the State of Wisconsin. GAG 34-84 114




