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Preface

For the first time in many years, this volume of the
Opinions of the Attorney General includes selected informal
opinions in addition to all of the formal opinions issued by
the Attorney General in 1971. The informal opinions selected
for printing herewith were chosen because of their impor
tant subject matter or because of their possible statewide
impact.

Both formal and informal opinions constitute official
opinions of the Attorney General. Historically, their differ
ence has related to the manner in which they have been
prepared within the Department of Justice and the extent
to which they are released to the public when issued by the
Attorney General.

Since many informal opinions are of equal imx>ortance to
the public as are formal opinions, Attorney General Warren
has directed that selected informal opinions be made avail
able for future reference in OAG volumes.
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Real Estate Broker's License—Security Deposits—(In-
formal)—Officer of corporation or partners or a partnership
can act for corporation or partnership in rental of real estate
owned by such entity without being licensed as a real estate
broker under sees. 452.01 (2), 452.03, Stats. Security de
posits discussed, sec. 452.09, Stats.

January 15, 1971.

Roy E. Hays, Secretary-Counsel,

Wisconsin Real Estate Examining Board

You have requested my opinion on a number of questions
relating to the rental of properties by unlicensed brokers, the
drafting of leases, and the status of security deposits in
rental situations.

"1. Does an individual who is an officer of a corporation
or a partner of a partnership, which coiqioration or partner
ship owns apartment complexes, require a real estate brok
er's license for the rental of said apartments by said individ
ual on behalf of said corporation or partnership in accord
ance with Section 452.01 (2) (a) and 452.01 (6) (e) of the
Wisconsin Statutes?"
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It is my opinion that, where the coi*poration or partner
ship is the owner of the property and the individual con
cerned acts for the corporation or for the partnership in the
rental of such property, no real estate broker's license is
required. *

Neither the corporation, nor the partnership could engage
in the business of selling real estate to the extent that a
pattern of real estate sales is established, even if the proper
ty were owned by such corporation. Nor could unlicensed in
dividuals act for them. This is because sec. 452.01 (2) (b),
Stats., defines real estate broker as any person not exempted
by sub. (6), who:

"Is engaged wholly or in part in the business of selling
real estate to the extent that a pattern of real estate sales
is established, whether or not such real estate is owned by
such person; or * *

Section 452.03, Stats., prohibits any person from engaging
in the business of a real estate broker without a license.

See State ex rel. Real Estate Exam, Bd. v. Gerhardt

(1968), 39 Wis. 2d 701, 159 N.W. 2d 622.

However, it is clear that, while real estate brokers can
engage in the rental of real estate for others and for a com
mission, there is no statutory prohibition against an owner
of real estate from renting the property he owns without
engaging the services of a licensed broker.

Section 452.01 (2) (a), (6) (e). Stats., provides in part:

"(2) 'Real estate broker* means any person not excluded
by sub. (6), who:

"(a) For another, and for commission, money or other
thing of value, sells, exchanges, buys or rents, or offers or
attempts to negotiate a sale, exchange, purchase or rental
of an interest or estate in real estate;

"(6) 'Real estate broker* does not include:

"(e) Any custodian, janitor, employe or agent of the
owner or manager of a residential building who exhibits a
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I'esidential unit therein to prospective tenants, accepts ap
plications for leases and furnishes such prospective tenants
with information relative to the rental of such unit, terms
and conditions of leases required by the owner or manager,
and similar information."

Even sec. 452.01 (6) (e), Stats., as created by ch. 56, Laws
of 1969, recognizes that there are cases where the owner or
manager of the property concerned might not have to be
licensed.

Corporations, of course, act through officers or agents.

In St. Regis Apartment Corp. v. Sweitzer (1966), 32 Wis.
2d 426, 145 N.W. 2d 711, it was claimed that St. Regis
Apartment Corporation, a lessor of the property involved,
could not recover fees for expenses incurred in rerenting
the premises because the corporation was not a licensed real
estate broker. At page 434 the court stated:

* * Sec. 136.01 (2) (a). Stats., defines a real-estate
broker as one who rents an interest or estate in real estate
for another. Appellants argue that respondent was rerenting
on behalf of appellants. Respondent owns this property and
is renting the premises for its own benefit. Moreover, the
respondent lessor is under a duty to rerent in an attempt to
minimize damages. Respondent is allowed to charge the col
lection fee specified in the contract, $180, on rerenting its
own property to minimize damages which would accrue
against the appellants. It is not barred because it did not
have a real-estate brokei*'s license."

I am of the opinion that, since a corporation does not
have to be licensed to rent property owned by it, or in
which it has an interest as lessor, its officers need not be
licensed to complete the act where they are paid or receive
salary from the corporation. An officer could not receive a
commission from the renter in such case without being li
censed.

The same reasoning is applicable to a partner who rents
real estate owned by the partnership. It is true, of course,
that where a partnership is engaged in the sale of real estate
as a pattern, or is engaged in the rental of real estate owned
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by others, for a commission, both partners must be licensed
if they both are to act as real estate brokers. Sees. 452.07
(2), 452.05 (1), Stats.

MaslotvsJci v. Bitter (1.959), 7 Wis. 2d 167, 96 N.W. 2d 349.
Frankentkal v. Wisconsin Real Estate Brokers' Board

(1958), 3 Wis. 2d 249, 88 N.W. 2d 352.

"2. Would the fact that said corporation is owned substan
tially by said individual or the fact that said partnership is a
partnership of man and wife or a partnership created by
joint tenancy alter this situation?"

I am of the opinion that the additional facts given in this
question would not alter the answer to the first question.

"3. May this individual as outlined in Paragi'aph 1, draft
leases on behalf of said partnership or corporation if they
are not licensed as a broker and as an exception to Section
256.30 of the Wisconsin Statutes? Said drafting might in
clude the completion of fill-in type foi-ms originally either
drafted by an attorney or secured from a printing company."

Section 256.30, Stats., provides a penalty for practicing
law without a license.

State ex ret. Reynolds v. Dinger (1961), 14 Wis. 2d 193,
109 N.W. 2d 685, and State ex rel. State Bar v. Keller
(1963), 21 Wis. 2d 100, 123 N.W. 2d 905, recognize that the
drafting of leases and contracts by a layman for another,
even where there is a filling in of blank forms, constitutes
the practice of law.

The problem here, of course, is that the officer of the
corporation is acting for the corporation with respect to a
lease of corporate property.

I am not aware of any court decision which bai*s an in
dividual owner fiom drafting a lease covering property he
owns, and am of the opinion that a court would not hold a
corporate officer guilty of practicing law without a license
where the drafting is for a corporate purpose and involves
corporation propei-ty. Such a strict interpretation would re
quire every car dealer to have a lawyer draft a contract of
sale which is, of course, a legal document, or, in the alter
native, be licensed as a lawyer.
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"4. If youi- answei* to Paragraph 1 is yes, then may that
individual or may any licensed real estate broker place a
provision in the rental lease relieving the broker of the ob
ligation of placing security deposits in the broker's real es
tate trust account as required by section 452.09 of the Wis
consin Statutes and REB 6.01 of the Administi*ative Rules of

the Board?"

"5. May a broker complete leases, changing said lease to
provide that the security deposit is to be paid to the princi
pal or is a broker prohibited from handling a transaction
where this is required by the principal ?"

While the answer to question one was in the negative,
some mention should be made of the problem of security
deposits as the phrasing of your question demonstrates an
apparent misconception of their nature and a failure to dif-
fei'entiate between a landlord-tenant relationship and a land
lord-tenant relationship where a real estate broker is acting
as agent for the landlord.

Questions involving security deposits cannot be answered
in the abstract. They are usually created by written docu
ments and the language of the document must be referred
to in each case.

Deposits involving landlord-tenant are treated in 49 Am.
Jur. 2d, Landlord and Tenant, §651-657. Such deposits usual
ly create a debtor-creditor relationship rather than a trust
situation, with title remaining in the lessee until the de
posit is properly applied. The contract can provide that the
lessor pay the lessee interest on the deposit; however, in
the usual case, it does not and the lessor is held accountable
only for correct application of the stated amount and return
of any excess. Some states, such as New York, have by
statute transformed the usual debtor-creditor relationship
into one of trust by application of law.

See Annotations at 27 ALR 2d 656, 659, 15 ALR 2d 1199.

The Wisconsin court has, in two cases, apparently con
sidered a debtor-creditor relationship to exist.



6  Opinions of the Attorney General

Beach v. Gehl (1931), 204 Wis. 367, 235 N.W. 778.
Elmor Realty Co. v. Community Theatres, Inc. (1932),
208 Wis. 76, 241 N.W. 632.

WHiere a mere debtor-creditor relationship exists, there
appears to be no requirement to treat the deposit as trust
funds, to keep the funds intact or to account for increase
if deposited in an interest-bearing account. A trust situation
could be created by \VTitten document however.

The obligation of a broker is somewhat different, however,
resort must be made to the written documents in each case.

In any case, where the broker is handling trust funds, there
must be compliance with sec. 452.09, Stats., and REB 6.01.

While security deposits can be trust funds, especially
where held by a broker, under agreement with landlord,
tenant and broker, those parties could contract that security
deposits be paid directly to the landlord or that the broker
shall pay said deposit to the landlord within a certain num
ber of days. There is no real reason why a broker should be
obligated to hold such deposits during the entire period of
tenancy. There is usually a dispute as to their proper alloca
tion at the termination of a tenancy and the broker might
well avoid being the long tenn caretaker. Section 452.09,
Stats., recognizes that where trust funds are received by a
broker, that even where they must be deposited in his trust
account, they "may be paid out to one of the parties pur
suant to such contract *

"6. If a broker deposits security deposits in an account
other than his real estate trust account, who is entitled to
interest income that may accrue on said deposits, or is the
tenant entitled to interest on said money when used by
the landlord principal?"

No answer can be given to this question absent examina
tion of the actual documents involved with respect to the
establishment of the security deposit. The only safe rule
for the broker to follow is to deposit such moneys in a non-
interest-bearing trust account as required by sec. 452.09,
Stats., and REB 6.01. He should treat such funds as trust
funds absent specific agreement between the landlord, ten
ant and broker as to incidents of ownership, etc.
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Where he is acting solely for the landlord, there is no
question that he has a duty to account his principal and to
refrain from attempting to make undisclosed profits.

Pederson v. Johnson (1919), 169 Wis. 320, 324, 172 N.W.
723, 724.

Hilboldt V. Wisconsin R. E. Brokers' Ed. (1965), 28 Wis.
2d 474, 137 N.W. 2d 482.

12 Am. Jur. 2d, Brokers, §99, Duty to Account and Keep
Accounts.

"7. Would an unlicensed individual renting his own prop
erties or acting as a partner or an officer of a partnership
or corporation owning properties, which individual corpora
tion or partnerehip accepts security damage deposits from
tenants, but fails to retum same to tenants when no damage
has occurred, be subject to prosecution under Section 943.20
(1) (b) of the Wisconsin Statutes."

As pointed out above, absent a statute impressing a trust
on such deposits, or absent a contract been the landlord
and tenant that such deposit be held by the landlord or third
person in tru.st, a special deposit usually creates a debtor-
creditor relationship. Liabilities growing out of a debtor-
creditor relationship ordinarily cannot be made the basis
of a chai'ge of embezzlement. Hanser v. State (1935), 217
Wis. 587, 259 N.\^^ 418. There is a possibility that, depending
on the circumstances, sec, 943.20 (1) (d), could be violated.

R\W:RJV

Mobile Home Park—State University—(Informal)—
State University is not subject to local licensing in the op
eration of a University mobile home park under sec. 66.058,
Stats.

January 18, 1971.

Robert W. Winter, Jr., Assistant Director,

Board, of Regents of State Universities
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You have requested by opinion as to whether the Wiscon
sin State University-River Falls mobile liome pai'k falls
within the provisions of sec. 66.058, Stats., as amended.

In my opinion, the Wisconsin State University at River
Falls, which is an arm of the state agency. Board of Regents
of State Universities, is not subject to the provisions of
sec. 66.058, Stats., and therefore need not be licensed or pay
the annual license fee.

It is well settled law that genei-al statutes and ordinances
do not bind the state or any of its agencies unless the legis
lative intent clearly appears to include the state. State ex
rel. Martin v. Reis (1939), 230 Wis. 683, 284 N.W. 580;
Kenosha v. State (1966), 35 Wis. 2d 317; 56 OAG 225.

The rationale behind this general rule of law was stated
in F^ilton v. State Annuity and Investment Board (1931),
204 Wis. 355, 361, as being:

"The puriDOse of the rule relied on by appellant, that gen
eral statutes are not to be construed to include to its hurt

the state, is to prevent interference with the exercise of
authority in the administration of the affairs of state or
community. * *

Further, sec. 66.058 (2) (a). Stats., reads in part;

"It shall be unlawful for any person to maintain or oper
ate * * * any mobile home park unless such person shall
first obtain * * * a license therefor. * * *"

"Person" is defined in sec. 66.058 (1) (d), Stats., as being
any natural individual, firm, trust, partnership, association
or corporation.

Clearly, under the above-quoted language of the statute,
there is no legislative intent either expressed or implied to
include the sovereign.

Additionally you have asked "Need the tenants pay the
monthly mobile home fee?"

The answer to this question is considerably more difficult.
The statute, as amended by ch. 495, Laws of 1969, imposes a
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tax on each occupant. Whether an occupant of a mobile
liome in a state-owned park is liable for this tax is a ques
tion that does not directly involve the Board of Regents of
State Universities. Under these circumstances, I would be in
the position, if I were to answer such request, of advising the
]Drivate occupants as to their tax liability to the local taxing
authority. Under the law, this office cannot assume such
responsibility.

Under these circumstances, I must resi>ectfully decline to
answer this question.

RWVrCAB

Anti-Secrecy—Open Meetings—(Formal)—Consideration
of a resolution is formal action of an administrative or minor

governing body and when taken in proper closed session,
under sec. 66.77 (2) and (3), Stats., fonnerly sec. 14.90 (2)
and (8), Stats., resolution and result of vote must be made
available for public inspection, pursuant to sec. 19.21, Stats.,
absent specific showing that the public interest would be
adversely affected. In general, the public has a right to
know the result of any vote taken at a closed session.

January 21, 1971.

Gerald C. Nichol

District Attorney of Dane County

Your predecessor has requested my opinion on several
questions relating to the Wisconsin anti-secrecy law, sec.
66.77, Stats., renumbered from sec. 14.90, Stats., by ch. 276,
s. 62, Laws of 1969.

The request does not specify which tjnpe of governing or
administrative body is concerned. Some governing bodies
exercise legislative and administrative tasks and some also
exercise quasi-judicial powers.

Both sec. 66.77 and sec. 19.21 (2), Stats., renumbered
from sec. 18.01 (2), Stats., by ch. 259, s. 6, Laws of 1969,
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recognize that each state and local governing and adminis
trative body or officer may be subject to express law with
respect to the necessity for holding open meetings and
permitting the inspection of documents. Other laws specif
ically require publication of ordinances before they become
effective and the publication of proceedings.

Absent a specific fact situation involving a given body,
it is impossible to render an opinion which will be meaning
ful in every incident which may arise. In any specific case
the statutes applicable to the body involved must be exam
ined in addition to the provisions of sees. 66.77 and 19.21,
Stats. Special statutes will be construed together with sees.
66.77 and 19.21, Stats. State ex rel. Cities Service Oil Co. v.
Board of Appeals (1963), 21 Wis. 2d 516, 537, 124 N.W. 2d
809. However, see State ex rel. Journal Co. v. County Court
(1969), 43 Wis. 2d 297, 168 N.W. 2d 836, as to special con
siderations applicable to special statutes pertaining to spe
cific officers requiring public inspection, where statute is
antecedent to former sec. 18.01, Stats.

This opinion is not concerned with either house of the
state legislature. WTiile sees. 66.77 and 19.21, Stats., appear
to be generally applicable to those bodies, either house spe
cially acting pursuant to Art. IV, sec. 10, Wis. Const., can
exercise reasonable secrecy as to meetings and publication
of proceedings when it detemiines such measures are re
quired in the interests of the public welfare.

The questions relate to executive or closed sessions held
under subsec. (3) of sec. 66.77, Stats. For the purposes of
this opinion I will assume that all executive sessions dis
cussed herein are legally held under subsec. (3).

Question 1: "If a resolution is considered in executive
session, must the resolution be made public?"

Section 66.77 (2), Stats., provides in part:

* > tsTq formal action of any kind, except as provided in

sub. (3), shall he introduced, deliberated upon or adopted
at any closed, session or closed meeting of any such body, or
at any reconvened open session during the same calendar day
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following a closed session. No adjournment of a public meet
ing into a closed session shall be made without public an
nouncement of the general nature of the business to be con
sidered at such closed session, and no other business shall
be taken up at such closed session." (Emphasis added.)

I am of the opinion that consideration of a resolution, in
cluding introduction, deliberation on, rejection or adoption,
is formal action within the meaning of sec. 66.77 (2), Stats.

Resolutions may take many forais. To be entitled to con
sideration at a closed session, any resolution must be perti
nent to a proper pui-pose for which a closed session may be
held under sec. 66.77 (3), Stats., and within the limits of
the public announcement of the general nature of the busi
ness to be considered at the closed session of the meeting
publicly called or adjourned for closed session. Sec. 66.77
(2); 54 OAG hi, vi (1965).

Webster's Third International Dictionary defines "resolu
tion" as "a foiinal expression of opinion, will, or intent by an
official body or assembled group; also: a declaration sub
mitted to an assembly for adoption."

An oral motion passed by a county board, common coun
cil, or school board thereupon becomes a "resolution."

Meade v. Dane County (1914), 155 Wis. 632, 145 N.W.
239;
City of Green Bay v. Brauns (1880), 50 Wis. 204, 6 N.W.
503;

Lindahl v. Independent School District No. 306 (1965),
270 Minn. 164, 133 N.W. 2d 23, 26.

When passed by a legislative body, a resolution may have
the effect of law. Sec. 59.02 (1), (2), Stats.

At page 642 of Meade v. Dane County it is stated:

"Wliile there are in some instances and for some purposes
fundamental distinctions between an ordinance ad a resolu

tion, there is no such broad distinction between a resolution
and other acts of an administrative or (yi^osi-legislative
board. Almost any one of these acts not required to be by
ordinance may be in the form of a resolution."
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Also see Wisconsi7i Gas & E. Co. v. Fort Atkinson (1927),
193 Wis. 232, 244, 213 N.W. 873, and State ex rel. Fulton v.
Zimmerman (1926), 191 Wis. 10, 16, 210 N.W. 381.

Ordinarily, bodies not having legislative power take for
mal action by resolution.

The question of whether a resolution considered at a
legally held closed session must be made public is not, how
ever, determined under sec. 66.77, Stats., but rather is more
correctly considered under the provisions of sec. 19.21,
Stats., or other special statute which regulates the keeping
of public records and, particularly, under sec. 19.21 (2),
which requires that such I'ecords be available for ex
amination and copying and in that sense be made public.
The distinctions between sees. 66.77 and 19.21, are more
technical than real because the Wisconsin Supreme Court
has interpreted the provisions of sec. 19.21 according to the
policies expressed in sec. 66.77. See State ex rel. Youmans
V. Otvens (1965), 28 Wis. 2d 672, 137 N.W. 2d 470; Beckon
V. Emery (1967), 36 Wis. 2d 510, 153 N.W. 2d 501.

In International Union v. Gooding (1947), 251 Wis. 362,
369, 29 N.W. 2d 730, the Supreme Court stated that where
sec. 19.21, Stats., is applicable, the officer concerned is re
quired to keep and public inspection extends to three specific
kinds of papers:

"(1) Such books, papers, records, etc., as are required by
law to be filed, deposited, or kept in his office; (2) books,
palmers, etc., in his possession as such officer; (3) books,
papers, etc., to the possession of which he is entitled as such
officer."

In most cases any resolution would have been reduced to
writing and would be at least a "paper" in possession of an
officer or a paper to the possession of which he is entitled as
such officer. Where sec. 19.21, Stats., was the only statute
applicable, the officer could only avert examination and copy
ing by giving specifically stated sufficient reasons as to why
he believes inspection would be contrary to the public in
terest as required by the Youmans case, supra. Becon v.
Emery, supra. Where a statute, or resolution of a superior
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body such as a county board, requii-es publication of pro
ceedings or requires a report, reduction of resolutions to
wiitten form is incumbent upon the minor deliberative body
concerned.

Special consideration must, however, be given where any
specific statute, antecedent to foi-mer sec. 18.01, Stats., pro
vides for the right of inspection as to the records of any
specific body. Fonner sec. 18.01, the predecessor to sec.
19.21, Stats., was created by ch. 178, Laws of 1917.

Section 19.21, Stats., which provides for examination and
copying of public documents, was a restatement of the com
mon law and the right of inspection is absolute, subject
only to the common-law limitation that inspection need not
be permitted if there is a specific showing that the public
interest would be adversely affected. In State ex rel. You-
rnoMs V. Owens (1965), 28 Wis. 2d 672, 137 N.W. 2d 470,
139 N.W. 2d 241, the court set forth a procedure for judicial
determination of whether, in cases goveimed by the common
law, specific harmful effect upon the public interest out
weighed benefits to be obtained by following the general
public policy of permitting inspection. However, common-law
limitations are not applicable to other statutes, antecedent to
former sec. 18.01, Stats., which impose upon particular offi
cers the duty to keep certain records and which evidence an
express or implied legislative intent that such records be
open to public inspection. In State ex rel. Journal Co. v.
County Court (1969), 43 Wis. 297, 168 N.W. 2d 836, the
court held that sec. 59.14 (1), Stats., was a legislative decla
ration independent and in substitution of the common law
and posed no requirement that a person have a special inter
est in the subject matter of the document and that the right
of inspection was absolute, and that the county judge had no
i-ight to suppress a decision from the public after it had
been made available to the parties.

It is my opinion that any resolution considered by a minor
governing or administrative body which has a duty to keep
a record of its proceedings or has a duty to report its actions
to a superior governing body, must, as a general rule, be
made public.
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I have reached that conclusion, in part, upon examination
of the statutes relating to records to be kept involving meet
ings of local units of government. In the case of cities, sec.
62.11 (4) (a), Stats., provides:

"Proceedings of the council shall be published *. The
proceedings foi- the purpose of publication shall include the
substance of every official action taken by the governing
body. * -

Also see sec. 62.09 (11), (b), (c), (d), (f), Stats.

For village boards see sees. 61.32 and 61.25 (4), Stats.,
and for town board meetings and town meetings, see sec.
60.45 (1), (7), (9), Stats. For county boards see sees. 59.09
(2), 59.17 fl), (2), (14), 59.09, Stats.

Section 59.06 (1), Stats., provides that county boards may
establish committees "designating the purposes » « * pre
scribing the duties " * * and manner of reporting."

Examination of all statutes relating to all bodies, boards,
commissions, committees and agencies that may be covered
by sec. 66.77, Stats., would be exceedingly tedious and, by
and large, not very fruitful. Specific provisions to the con-
trarj'', all meetings are essentially govei-ned by the provisions
of sec. 66.77 itself, and statutory provisions, such as dis
cussed above, requiring local units of government to hold
open meetings will be construed together with sec. 66.77.
State ex rel. Cities Service Oil Co. v. Board, of Appeals,
supra. The previously cited statutory sections provide us,
however, with a useful basis for analogy and clearly demon
strate a legislative intent that resolutions, considered by a
minor governing or administrative body which has a duty
to keep a record of proceedings or report its actions to a su
perior governing body, be made public.

Question 2: "May a body, board, commission, committee
or agency not acting in a quasi-judicial capacity formally
vote in executive session or must it, after deliberating in
executive session thereafter vote at a reconvened open ses

sion?"

In Cities Service Oil Co. v. Board of Appeals, supra, the
court held that the specific provisions of sec. 66.77, Stats.,
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applied to the more general open meeting piovision contained
in sec. 62.23 (7) (a), Stats. The coiu't concluded that the
Board of Zoning Appeals acted properly when, after an open
hearing, it held closed sessions to deliberate the decision,
stating that:

"When the two statutes are construed together we think
it clear that where a municipal board, such as the instant
Board of Appeals, is acting in a quasi-judicial capacity, all
meetings in the nature of hearings held on a pending appeal
must be oijen to the public, but that closed executive ses
sions may then be held for the pui*pose of deliberating to
determine what decision should be made. * * *" 21 Wis. 2d

at 537.

This court stated that the board could properly take a
formal vote at such a closed session because voting was an
integral part of the deliberative process. It follows that a
body or board acting in a quasi-judicial capacity may take
a formal vote after deliberations at a meeting closed pursu
ant to subsec. (3) (a).

In a recent decision, the Supreme Court determined that
a particular formal action of a body not acting in a quasi-
judicial capacity could not be taken at a closed session under
subsec. (3) (d). In Board of School Directors of Milwaukee
V. WERC (1969), 42 Wis. 2d 637, 168 N.W. 2d 92, the court
agreed with, and adopted the conclusion of my predecessor
in 54 OAG vi (1965), where it was stated that wage nego
tiations between a municipality and a labor organization
could be held at a closed session under subsec. (3) (d). How
ever, the court went on to quote the language of the attoraey
general's opinion with approval and held that:

* * the formal introduction, deliberation and adoption

by the elected body of the bargaining reconnnendations must
be at open meetings. * * *" 42 Wis. 2d at 653.

From the preceding cases it can be seen that subsec. (3)
performs a dual function in providing for specific exceptions
to the blanket prohibition of closed meetings contained in
subsec. (2). First of all, it defines the situations where the
legislatni'e thought that open meetings might be incom-
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patible with the conduct of governmental affairs or the
transaction of governmental business so that public bodies
should liave the discretionary authority to close meetings.
See .57 GAG 213, 214-215 (1968). Secondly, subsec. (3) also
acts to define wliat formal actions can be taken at a meet

ing properly closed under subsec. (3). The cases also sug
gest that a case-by-case and situation-by-situation approach
will be necessaiy in order to determine what formal actions
can be taken.

Section 66.77 (2), Stats., uses the language:

•<* * - No formal action of any kind, except as provided in

sub. (3), shall be introduced, deliberated upon or adopted at
any closed session * * (Emphasis added.)

The statute contemplates that certain foi-mal actions, if
within the exceptions set forth in subsec. (3), can be adopted
at a closed session. Minor governing or administrative bodies
adopt proposals by voting, with a majority of the quorum
prevailing, absent specific statute to the contrary. See sec.
990.001 (8) and (8m), Stats.

Since only two cases dealing with relatively specific situa
tions have been decided, I cannot formulate an opinion re
garding which formal actions can be taken at closed sessions
tliat would apply to all subjects considered by all the various
state and local bodies and boards covered by sec. 66.77,
Stats, I am of the opinion, however, that the basic guideline
for decision in any particular situation has been provided
us by the legislature. Thus, just as meetings should be closed
under subsec. (3). only where an open meeting would be in
compatible with the conduct of governmental affairs or the
transaction of govemmental business, formal action, by
vote, may be taken at a closed meeting only where open
foraial action would be incompatible with the conduct of
govemmental affairs or the transaction of govemmental
business.

Question 3: "If such body, board, commission, committee
or agency can lawfully, foraially vote in closed session, must
the result of the vote and the vote of each of the voting
members thereafter be made public?"
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I am of the opinion that the "result" of the vote must
be made public. Where the formal action was positive in na
ture, no purpose would be served by secreting the action.
The "i-esult" of the vote may, however, be limited in cer
tain cases to a report of "adoption" or "rejection" of a
given resolution. Absent statute, or rule of a given minor
governing or administrative body, there is no requirement
that there be a roll call of votes or that the numerical split
of votes be recorded.

I am of the opinion that where such a body does take a
vote and records the same, public inspection of such paper
is available to any person, subject to the limitations appli
cable to sec. 19.21, Stats., set forth in State ex rel. Youmans
V, Owens; Beckon v. Emery; and State ex rel. Journal Co. v.
County Court, and any special statute applicable to such
body. I am not aware of any substantial reason why such
record should not be immediately available to the public.

While there are a number of statutes which require more
than a majority of a quorum, or of those elected, to foimally
act in a given area, few statutes require recordation of a
roll call vote.

Section 59.17 (1), Stats., requires the county clerk to:

" * record the vote of each supervisor on any question
submitted to the board, if required by any member present

»

Section 119.04 (5), Stats., applicable to the Milwaukee
School Board, provides:

"(5) All elections or appointments of members and offi
cers, authorized by law to be made by such board of school
directors, shall be made by roll call vote. The records of
such votes shall be entered by the secretary-business mana
ger in the minutes and the printed proceedings of such
board."

It is for the legislature to determine whether tlie public
is entitled to know how each member voted. However, if
.such records are kept, they should be available for public
inspection.
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An administrative agency speaks only through its records.
It is therefore incumbent that every minor administrative
body as well as every legislative and quasi-judicial body
keep and maintain adequate records to support actions tak
en by them. When such records exist, they are available for
public inspection subject to the limitations herein set forth.

RViW:R.JV

ORAP—County Facilities—(Formal)—Although coun
ties may charge reasonable fees for the use of facilities in
their county parks, they may not charge such fees only to
out-of-state residents while allowing all Wisconsin resi
dents to utilize such facilities free of charge simply because
ORAP or ORAP-200 funds are involved. Such action would

create an arbitrary and unreasonable distinction based on
residence and unconstitutionally deny residents of other
states equal protection of the laws. U. S. Const., Amend XIV,
sec. 2; Wis. Const., Art. I, sec. 1; sec. 27.015 (7) (f). Stats.

January 22, 1971.

Joseph J. Salituro

Corporation Counsel, Kenosha County

You advise that the number of out-of-state people utiliz
ing youi* county parks has become so large that Wisconsin
residents are being denied the full utilization of these parks.
This situation has apparently generated a desire to some
how control the use of your county parks by nonresidents.
You further advise that your county is also interested in
generating revenue at its parks to assist in paying for the
cost of obtaining and maintaining them.

With the foregoing goals in mind, your County Park
Commission has requested that you obtain my opinion in
reference to three somewhat inteiTelated questions. You
first inquire as follows:
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"Can we charge a fee to out-of-state residents who use
any of our parks?"

Generally speaking, parks are provided for the benefit of
and are held in trust by government for the public. 10
McQuillin, Municipal Corporations (3d ed., 1966 Rev. Vol.)
§28.52, p. 169; State ex ret. Hammann v. Levitan (1929),
200 Wis. 271, 278, 279, 228 N.W. 140. Thus, the dominant
aim in their establishment appears to be the common good
of mankind, rather than the special gain or private benefit
of a particular municipality. 39 Am. Jur., Parks, Squares,
and Playgrounds §18, p. 815. As stated in 67 C.J.S., Park,
at pp. 860-861:

The word 'park' generally means a public park, and the
(customary use of the term is to designate a piece of ground
maintained for the benefit and use of the public generally, a
place open for everyone; and it carries no idea of restriction
to any part of the public."

In modern times, the principal purpose of most pai-lcs is
public recreation, and included in the word "recreation" is
the right of assemblage, aesthetic recreation and mental
and cultural entertainment as well as physical recreation.
Committee for Industrial Organization v. Hague (1938),
D.C.N.J., 25 F. Supp. 127, 145, mod. on other grounds in
101 F. 2d 774 and 307 U.S. 496, 83 L.ed. 1423, 59 S.Ct. 954;
Bernstein v. City of Pittsburgh (1951), 366 IPa. 200, 77 A.
2d 452, 455.

Normally, however, local government may establish rea
sonable fees relating to the use of the park facilities if such
fees are designed to provide funds for the continuing opera
tions of such park facilities. As stated in 64 C.J.S., Munici
pal Corporations, §1818, at p. 303:

"Fees. As a general rule, municipal authorities may, in
case of expense in maintaining service in a public park, de
mand a reasonable fee for individual use. So a reasonable

fee may be charged for the use of a bathhouse, swimming
pool, or pavilion . . . ."

See also 10 McQuillin, Municipal Corporations (3d ed.,
1966 Rev. Vol.) §28.54, p. 191.
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In Wisconsin, counties have specific statutory authority
to impose fees for the use of county park facilities. A county
park commission established pursuant to sec. 27.02, Stats.,
possesses and exercises all of the powers and duties of a
county rural planning committee under sec. 27.015, Stats.
See sec. 27.015 (13). Section 27.015 (7) (f). Stats., in turn,
provides that a county rural planning committee:

"... may under the direction of the county board, operate
i\ county park or parks for tourist camping and general pub
lic amusement, and may establish fees, concession privileges
and grants and employ such help as is needed to operate the
park or parks for the best county interests. The county
board shall establish rules and regulations goveniing the
conduct and behavior of patrons in and on any such park
and shall provide for penalties for infraction of these rules
and regulations . . . ." (Emphasis added.)

Even where authority to impose fees exists, however, un
less clearly evident from the statute, such charges may
not be established for general revenue puriDoses. Obviously,
if our parks be viewed merely as a source of revenue, the
broad public purposes they are intended to serve could be
frustrated in large measure and those who would most
benefit from them might be deprived of their use. 39 Am.
Jur., Parks, Sqiiares, and Plmjgronnds, §18, p. 815; 10 Mc-
Quillin, Mundpal Corporations (3d ed., 1966 Rev. Vol.)
§28.10, p. 23. Therefore, since the above statute appears to
authorize charges for the use of county park facilities only
if related to cuiTent needs for operation, (which term I
construe as sufficiently broad to include rehabilitation, re
pair and other expenditures necessary to maintain service),
it cannot be viewed as statutory authorization for the estab
lishment and utilization of public park fees for the purpose
of producing revenue for such capital expenditures as the
acquisition of county parks.

In response to your first question, then, it is clear
from the foregoing that your county may charge individuals,
including out-of-state residents, reasonable fees for the use
of facilities in your county park or park system if such are
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imposed for the purpose of providing funds for the con
tinuing operation of such facilities.

Your second and third questions more specifically inquire
whether your county may impose fees only on nonresidents
of Wisconsin. You ask;

"Can we charge a fee to out-of-state residents and not
state residents at those parks in which ORAP (one-cent
cigarette tax) funds have been used since Wisconsin tax
payers, by paying this tax, help pay for the parks?

"Can we charge a fee to out-of-state residents and not
Wisconsin residents at those parks in which ORAP 200
funds will be used since this will be a tax on all Wisconsin

taxpayers ?"

Nonresidents and residents can be treated diffei'ently
where there are valid reasons for doing so. American Com
muters Ass'n V. Levitt (D.C.N.Y. 1967), 279 F. Supp. 40, af-
finned 405 F. 2d 1148. See also 16A C.J.S., Constitutional
Latv, §470, p. 209; 16 Am. Jur. 2d, Constitutional Law, §474,
pp. 828-829. Thus, the courts will apparently allow a munici
pality to make different provisions for the use of specific
public facilities for people residing outside a municipality
from those residing in it, if the classification is based on a
reasonable distinction. McClain v. City of South Pasadena
(1957), 155 Cal. App. 2d 423, 318 P. 2d 199, 207 (municipal
plunge); Schreiher v. City of Rye (1967), 53 Misc. 2d 259,
278 N. Y.S. 2d 527 (city golf course and swimming pool);
People ex re\. Village of Larchmont v. Gilbert (1954), Co.
Ct. 137 N.Y.S. 2d 389 (parking lot); People ex rel. Village
of Lawrence v. Kraushaar (1949), 195 Misc. 487, 89 N.Y.S.
2d 685 (parking lot); Cartwright v. Sharpe (1968), 40 Wis.
2d 494, 162 N.W. 2d 5 (transportation of students) . And it
has been held that a classification may reasonably be based
upon residence in a county as against nonresidence. Jones v.
Hammer (1927), 143 Wash. 525, 255 P. 955, 957. The fore
going cases cleai'ly suggest that a county may reasonably
distinguish between residents and nonresidents of the coun
ty for the puipose of insuring that its county parks remain
available for the use of inhabitants of the county.
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However, while discrimination between citizens and non-
citizens or residents and nom-esidents, is not necessarily im
proper, it often raises constitutional questions requiring ju
dicial consideration. And as a general rule, unless required
imder the police power of the state for the protection of the
local citizens, laws establishing unequal burdens on the
basis of residence are held unconstitutional and void as vio

lating some constitutional provision, including the privileges
and immunities clause of Art. 4, §2 and the equal protection
clause of §1 of the Fourteenth Amendment, U.S. Const. 61
A.L.R. 63. See also Edgerton v. Slatter (1935), 219 Wis. 381,
263 N.W. 83; Whipple v. Sotith Milwaiikee (1935), 218 Wis.
395, 361 N.W. 235; Toomer v. Witsell (1948), 334 U.S. 385,
68 S.Ct. 1156, 92 L.ed. 1460, rehearing denied 335 U.S. 837,
69 S.Ct. 12, 93 L.ed. 389.

The provision of the Fourteenth Amendment which in
sures that "no state shall . . . deny to any person within its
jurisdiction the equal protection of the laws," not only ap
plies to the state but to all units of government of the state,
including counties. 5 McQuillin, Municipal Corporations
(3d ed., 1969 Rev. Vol.), §19.13, p. 425,16 Am. Jur. 2d, Con
stitutional Law, §491, p. 856. See also State v. Dering
(1893), 84 Wis. 585, 54 N.W. 1104. In addition, equal pro
tection of the law as well as due process is also guaranteed
to all persons by sees. 1, 13 and 22 of Art. I, Wis. Const.
Chicago & N. W. Ry. v. La Follette (1969), 43 Wis. 2d 631,
636, 169 N.W. 2d 441. See also State ex rel. Sonneborn v.
Sylvester (1965), 26 Wis. 2d 43, 132 N.W. 2d 249, Haase v.
Sawicki (1963), 20 Wis. 2d 308, 121 N.W. 2d 876.

Since the equal protection of the laws guaranteed by both
the Federal and our State Constitution forbids only un
reasonable classification, the ultimate test is whether the
basis for the classification proposed in your letter is rea
sonable. 5 McQuillin, Municipal Corporations (3d ed. 1969
Rev. Vol.), §19.14. See State ex rel. Schopf v. Schubert
(1969), 45 Wis. 2d 644, 651, 173 N.W. 2d 673; Johnston v.
Sheboygan (1966), 30 Wis. 2d 179, 184, 140 N.W. 2d 247.

It is elementary that all legislative acts are presumed
constitutional and every presumption must be indulged to
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sustain the law if at all possible. Gottlieb v. City of Milwau
kee (1967), 33 Wis. 2d 408, 415, 147 N.W. 2d 633. A legis
lative body, therefore, has very broad discretion as to mat
ters of classification and its judgment in reference thereto
enjoys the presumption of reasonableness. Cmjo v. Milwaii-
kee (1969), 41 Wis. 2d 643, 649, 165 N.W. 2d 198; State ex
ret Baer v. Milwaukee (1967), 33 Wis. 2d 624, 633, 148
N.W. 2d 21; Associated Hospital Service, Inc. v. Milwaukee
(1961), 13 Wis. 2d 447,109 N.W. 2d 271; 88 A.L.R. 2d 1395;
Kiley v. Chicago, M. & St. P. Ry. (1910), 142 Wis. 154, 159,
125 N.W. 464. Such a presumption collapses, however, in
light of evidence which tends to establish the contraiy.
Schlichting v. Scklichting (1961), 15 Wis. 2d 147, 112 N.W.
2d 149. See 29 Am. Jur. 2d, Evidence, §165, p. 203. The couii:
will then scrutinize the distinction in light of the standards
for constitutional classification established by our Supreme
Court in State ex rel. Ford Hopkins Co. v. Mayor (1937),
226 Wis. 215, 222, 276 N.W. 311, which requires in part
that all classifications be based upon substantial distinctions
which make one class really different from another, that the
classification be germane to the puiiDOse sought to be ac
complished and that the law apply equally to each member
of a class. See Cayo v. Milwatikee, supra, at pp. 649-650 and
State ex rel. Baer v. Milwaukee, supra, at p. 633.

Chapter 427, Laws of 1961, refeiTed to as the Outdoor
Recreation Act of 1961 or ORAP, provided for the establish
ment of a long range plan for a comprehensive statewide
system of recreational facilities to be developed under the
guidance of a state recreation committee and financed by a
"penny-per-pack" cigarette tax. The program included a
number of specific provisions authorizing state aid to assist
eligible counties in the acquisition and development of out
door recreational facilities. The general outdoor recreation
program, including those provisions relating to state aids for
county recreational facilities, was significantly altered and
greatly expanded by the enactment of ch. 353, Laws of
1969, better known as ORAP-200. Although the cigai'ette
tax instituted under the initial ORAP program continues, it
is now paid into the state general fund, and the new pro
gram is financed through bonding and an allotment fi'om
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the general fund. Normally, costs associated with the opera
tion and maintenance of parks and other outdoor facilities
have not been eligible for state aid under either of these
laws.

Since the occupational and use tax which supported the
original GRAP program was ultimately passed on to the
people who purchased and used cigarettes in Wisconsin,
regardless of their residence, it does not appear to foim
any reasonable justification for discriminating against non
residents of Wisconsin in the manner contemplated. Under
the ORAP-200 program this tax and all manner of other
general state revenues which make up the general fund are
utilized to support the program. However, these revenues
are also obtained from nonresidents of Wisconsin as well as
residents of this state. Therefore, it appears that the ORAP-
200 legislation also fails to provide any reasonable basis
for the proposed distinction. Further, a primary purpose
and intent of both CRAP programs has been "to facilitate
and encourage the fullest public use" of our outdoor recrea
tion resources rather than limit utilization of such facilities.

Your letter suggests that the capacity of the public park
facilities of your county are limited and insufficient to meet
the needs of both county residents and the nonresidents of
your county who seek to use them. It is therefore under
standable that your county would and should take some ap
propriate action designed to avoid excessive breakdown and
deterioration of your park facilities which might result
from overcrowding. While parks normally provide recrea
tional opportunities for the public at large, it is well recog
nized that parks of local governmental units are intended
for the comfort and enjoyment of the local inhabitants.
Baircl v. Board of Recreation Com'rs. of Village of South
Orange, 108 N.J. Eq. 91, 154 A. 204, 208, 209; Archer v.
Salinas City, 93 Cal. 43, 28 P. 839; Ramstad v. Carr, 31 N.D.
504, 154 N.W. 195, 200; Btishard v. Washoe County, 68 Nev.
217, 236 P. 2d 793, 796; Borough of Femvick v. Town of Old
Sayhrook, 133 Conn. 22, 47 A. 2d 849, 853. Indeed, this
concept appears to be recognized in sec. 27.015 (7) (d),
Stats., which provides that county park authorities shall:
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"(d) Consider and provide for the establishment of com-
munitj'- parks and woodlands, proportioned and situated so
as to provide amp/e and equal facilities for the establish
ment of community parks and residents of the county"
(Emphasis added.)

However, the congestion at your parks may be caused
or aggi-avated by nonresidents of your county who reside
in other Wisconsin counties just as well as by nonresidents
of Wisconsin. Under such circumstances, the act of singling
out nonresidents of Wisconsin as the only individuals to pay
the subject fees would appear to be based merely on the
fact that these people are citizens of other states. In this
regard,-the discrimination which would result from requir
ing a fee from some, but not all, nonresidents of the county,
is similar to that considered in People ex rel. Villaoe of
Laavrence, supra. In that case the court held that v/here a
village ordinance fixed a municipal parking lot fee for
residents of two communities outside the village limits at
the same rate as for village residents while charging all
other nonresidents a substantially higher fee, it unconsti
tutionally discriminated as to persons within a class of non
residents of the village in violation of the equal protection
clauses of both the state and federal constitutions.

As pointed out above, the fees authorized by sec. 27.015
(7) (f). Stats., were presumably intended to relate mainly
to expenses of operating county park facilities rather than
for the prevention of congestion in your parks. This is not
to say that a legislative body may not limit the number of
people who will engage in a particular activity, which if
carried on without restraint as to numbers will be injurious
to the public welfare, by the imposition of a charge or fee
upon those engaging in the activity. Milwaukee v. Hoffmann
(1965), 29 Wis. 2d 193, 138 N.W. 2d 223. But even if such
fees were effective in dissuading nonresidents of Wisconsin
from using your patrk facilities, the question remains as to
whether their numbers would simply be replaced with an
equal number of residents from other Wisconsin counties.
Under such circumstances, of course, the congested park
conditions would obviously continue.
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For the foregoing reasons, I am of the opinion that a
county may not charge fees for the use of facilities in their
county parks only to out-of-state residents while allowing
all Wisconsin residents to utilize such facilities free of
charge simply because CRAP or ORAP-200 funds are in
volved. Such action would create an arbitrary and unreason
able distinction based on residence and unconstitutionally
deny residents of other states equal protection of the laws.
In so concluding, however, I do not mean to intimate that
situations may not arise which could form a reasonable basis
for such distinction or that a county may not detennine that
circumstances justify the establishment of fees for the use
of such park facilities which would apply to all but residents
of the county in which the park or park system is located.

RWWrJCM

Advertisingt Abortions—Student Newspaper—(Inform
al)—^liegality of advertising an abortion referral seiwice in
student (campus) newspaper discussed.

January 22, 1971.

Eugene R. McPhee, Executive Director

Board of Regents of State Universities

You have requested my opinion as to whether the Board
of Regents of State Universities may prohibit certain ad
vertisements in campus newspapers. The advertisements in
question are in the nature of offering a physician and hospit
al referral service for abortions.

In my opinion, the Board may not prohibit these adver
tisements.

In Lee vs. The Board of Regents of State Universities
(1969), 306 F.Supp. 1097, the District Court, in a declara
tory judgment, held that when a state-owned newspaper
allowed commercial advertising, the state could not restrict
or prohibit editorial advertising.
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The advertisements conceming abortions are not only-
commercial in nature but may also be considered as editorial
in nature. This point is made for the federal courts have
given some indication that commercial advertisers are not
afforded as much protection under the constitution as are
those who wish to advance their political, philosophical or
social views.

Consequently, it may be constitutionally permissible to
prohibit a purely commercial advertisement but under the
Lee case, an advertisement which is both commercial and
editorial in nature, may not be prohibited.

The fact that the advertisements concern abortions is im

material, unless the ads clearly assist in obtaining illegal
abortions in Wisconsin in such a manner as to aid and abet
the commission in Wisconsin of a crime. Substantial con

fusion exists at present as to what kinds of abortions are
criminal in Wisconsin, since a three-judge federal court
held a part of the state abortion statute invalid [see Bah-
bitz V. McCann (1970), 310 F.Supp. 293] and enjoined the
Milwaukee district attorney from all future prosecutions
under that portion of the statute. Pending decision of the
appeal from Babbitz, both doctors and prosecutors are un
certain of their rights and liabilities under the abortion
statute.

Advertisements for abortion referral services do not ap
pear to violate sec. 151.15, Stats., which bans the advertising
of "indecent articles."

One of the advertisements that you have inquired about,
while loosely speaking may be considered editorial in nature,
does advertise the availability of condoms. In my opinon,
this ad violates the provisions of sec. 151.15, Stats., which
reads in part as follows:

"(1) As used in this chapter, the term 'indecent articles'
means any drug, medicine, mixture, preparation, instru
ment, article or device of whatsoever nature used or in
tended or represented to be used to procure a miscarriage
or prevent pregnancy.
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"(2) No person, firm or coi*poration shall publish, distri
bute or circulate any circular, card, advertisement or notice
of any kind offering or advertising any indecent article for
sale, nor shall exhibit or display any indecent article to the
public."

The law does not, however, favor censorship. When ques
tionable ads of this character are presented to the paper
for publication, it is my suggestion that the opinion of the
local district attorney be obtained as to whether prosecu
tion would result if published. If an affirmative answer is
given, the editors may decline publication on the ground
that they would be subject to possible criminal liability.

It should be called to your attention that both the Lee
case and the Babbitz case have been appealed to higher
courts. This opinion may possibly be subject to change de
pending on the results of these appeals. You will be notified
if there is any change in the law resulting from the ap
peals.

RWWrCAB

Motor Vehicles—Weight limitations—(Informal)—Sec
tion 348.20 (8), Stats., in effect, increases the maximum
weight of a motor vehicle from 73,000 pounds to 74,600
pounds.

January 22, 1971.

James L. Karns, Administrator

Division of Motor Vehicles

You have asked for my opinion regarding certain motor
vehicle weight limitation statutes. Section 348.15 (2),
Stats., establishes the maximum weight which may be im
posed on the highway by one wheel, one axle, a gi'oup of
axles, and all axles of a vehicle. Section 348.15 (3), Stats.,
specifies certain increased weights that may be tolerated
above these maximums. Prior to a recent amendment, sec.
348.20 (3), Stats., read in part:
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"When a vehicle or combination of vehicles is transport
ing livestock and a violation of a single axle or a group of
axles over the limits set forth in ss, 348.15 (3) (b) or (c)
and 348.16 is detected, there shall be no prosecution pro
vided that the axles under consideration can be made legal
by shifting the load but no shifting of load shall be required
unless the overload is more than 1,500 pounds per axle or
group of axles. * »

This statute provides that where a load of livestock is
too heavy on one axle or a group of axles, there shall be no
prosecution if the load can be shifted in such a way as to
redistribute the weight so that all axle weights will be with
in legal tolerances. This means that it must be physically
possible and practicable to shift the load upon the vehicle
to accomplish this result. It is not enough that there be a
mere theoretical or mathematical possibility of shifting the
weight to an underloaded front axle for example. This law
requires that such actual shifting take place unless the
overload is no more than 1,500 pounds, in which case the
shifting need not be made. However, the violation is ex
cused only where it would be possible to make the correction
by shifting the load. This requirement is not dispensed with
by the additional provision that the shifting will not be re
quired to be performed where the overload is only 1,500
pounds. This statute applied only to single axle and group
axle overloads. It did not apply to an overload on all axles.
Its meaning was reasonably clear.

However, this statute was amended by ch. 340, Laws of
1969, to read, in part:

"W^en a vehicle or combination of vehicles is transport
ing livestock, bulk products or peeled or unpeeled forest
products cut crosswise and a violation of a single axle or a
group of axles over the limits set forth in ss. 348.15 (3)
(b), (c) or (d) and 348.16 is detected, there shall be no
prosecution provided that the axles under consideration can
be made legal by shifting the load but no shifting of load
shall be required unless the overload is more than 1,500
pounds per axle or group of axles. * * *"
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This amendment adds to sec. 348.20 (3), Stats., a refer
ence to sec. 348.15 (3) (d), Stats., whicli relates to an over
load on all axles. The maximum load permitted on all axles
is 73,000 pounds, but 77,000 pounds for certain forest pro
ducts. As amended, this statute now applies to an overload
on all axles as well as to overloads on single and group axles.
This now creates some confusion as to the meaning of the
words "can be made legal by shifting." Under the prior law-
shifting obviously meant shifting the load upon the vehicle
from one axle or gi'oup of axles to another. However, no
amount of such shifting would change the total weight of
the vehicle. Thus under the law as amended, it must have
been the legislative intention to change the conception of
what constitutes shifting, at least as far as total vehicle
weight overload is concerned. Obviously, only partial unload
ing of the vehicle will connect such an overload problem.

Whatever the intention of the legislature as to how the
shifting is to be accomplished, it seems clear that, since an
overload of no more than 1,500 pounds does not have to be
moved, the practical effect of this statutory amendment is
to allow vehicles exceeding the 73,000 pound maximum
(77,000 pounds in some cases) an additional 1,500 pounds
without penalty. Thus the new maximum total weights are
74,500 and 78,500 pounds respectively.

It should also be pointed out that sec. 348.20 (3), Stats.,
is not a criminal statute which must be construed strictly in
favor of an accused. It is, in fact, an exception to a criminal
statute. A person claiming the benefit of such an exception
must establish that he comes within it. 82 C.J.S. Statutes,
§382, at page 893. This rule is applicable in a criminal pro
ceeding. In 22A C.J.S. Criminal Law, §572, at pages 316,
317, it is said:

"In general, accused has the burden of proving, as a mat
ter of defense, that he is within an exception in the statute
creating the offense, at least, where such exception is not
part of the enacting clause, but is a proviso thereto, or is in
fact not part of the description of the offense, as where the
exception is not part of the crime but operates to prevent
the act otherwise included in the statute from being a
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crime. Accordingly, the prosecution owes no duty to prove
that accused is not within the exception. * * *"

RWWrAOH

Coordinating Council for Higher Education—Duties—
(Formal)—^Under ch. 39, Stats., duties of Coordinating
Council for Higher Education are of planning and budgetary
nature rather than managerial or administrative. Numerous
questions regarding Council functions discussed.

January 26,1971.

Arthur D. Browne

Executive Director, Coordinating Council for Higher
Education

You have requested my opinion on numerous questions
relative to the powers and duties of the Coordinating Coun
cil.

The legislative intent in creating the Coordinating Coun
cil is declared in sec. 39.01, Stats. (1967), as amended by
ch. 276, Laws of 1969. This section states the purposes of
the Council to be:

"39.01 The purpose of this subchapter is to provide for
the direction and coordination of the activities of the uni
versity of Wisconsin, the state universities, schools of voca
tional, technical and adult education and county teachers
colleges by providing a permanent coordinating council for
higher education to make a continuing study of the state-
supported institutions of higher education under their j uris-
diction and the relation thereto of the needs of the people
of Wisconsin, to recommend necessary changes in programs
and facilities, to provide for a single, consolidated, biennial
budget request for the university of Wisconsin and the state
universities, and that portion of the budget requesf of the
board of vocational, technical and adult education described
in s. 39.03 (3) and to report the results of its studies and
recommendations to the governor and the legislature."
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To accomplish these pui-poses, the agency was given cer
tain powers and duties which are set forth in sec. 39.03,
Stats. (1967), as amended by the 1969 session of the legis
lature. Tn considering the powers and duties of the Council,
it is essential to consider the provisions of sec. 39.03 (7),
Stats. (1967), wliich read in part as follows:

"Except as expressly provided in this subcliapter nothing
herein shall be construed to deprive the regents of the uni
versity, the board of regents of state colleges, the state
board of vocational, technical and adult education and boards
of county teachers colleges of any of the duties and powers
conferred upon them by law in the government of the insti
tutions under their control."

Specifically you have asked:

(1) Does CCHE have the power to set statewide guidelines
or policies which would determine for all state-supported
post-high school institutions:

(a) The definition of and classification of a "teaching as
sistant,"

(b) The number or proportion of teaching assistants al
lowable in the instructional staff of an institution,

(c) The maximum number of hours per week, pay per
hour and working conditions for teacliing assistants.

The Council is primarily charged with the duty and re
sponsibility of coordinating curriculum between the various
institutions of higher education and in deteimining and pre
senting the biennial budget request to the Governor.

Under sec. 37.11 (2), Stats. (1967), the Board of Regents
of State Universities has the power to employ assistants and
teachers and to prescribe their duties. Under sec. 36.06
(1), Stats. (1967), the Regents of the University of Wiscon
sin have similar powers including the specific authority to
fix sal&ries. Similarly, under ch. 41 and specifically sec.
41.155 (9), Stats. (1967), the Distinct Board has express
authority to employ and fix the compensation of teachers
and technical advisors subject to the approval and require-
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ments of the State Board of Vocational, Technical and Adult
Education. Sections 41.87 and 41.41, Stats. (1967), empower
county teacher college boards with the same powers and
fixes the qualifications of teachers.

Tn my opinion, the answei* to question (1) (a) through
(c) must be no. The Coordinating Council does not have
the authority or power to determine what are essentially
personnel matters. These functions are expressly reserved
to the governing boards of the particular institutions. How
ever, the Coordinating Council in exercising its statutory
fiscal conti-ol may, as a very practical matter, effect the
employment of teaching assistants.

The Coordinating Council does not have the authority or
power to directly promulgate personnel or management poli
cies for these institutions other than those that are neces
sary for proper budgetary presentation.

.Additionally, you have asked:

(2) Does CCHE have the power to establish statewide
policies relative to procedures for institutional reaction to
campus disturbances such as the following:

(a) Obligation of campus officers to call for law enforce
ment personnel under certain conditions of riot,

(b) Penalties to be levied in conjunction with certain acts
of campus disturbances that would be applicable in all state
public higher education institutions,

(c) Procedures for due process in campus disciplinary
systems accorded to students undergoing disciplinary pro
cedures,

(d) Procedures for establishing community campus re
sponsibilities and financial obligations for police and fire
protection.

The answer to this question is clearly no. There is nothing
in ch. 39, Stats. (1967), or in the Laws of 1969 that empower
the Council to supervise or prescribe student disciplinary
procedure or procedure for establishing community campus
responsibilities and financial obligations for police and fire
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protection. These functions are clearly, specifically and ex
pressly reserved to the institutions.*

Further, you have asked:

(3) Does CCHE have the power to prescribe statewide
policies to be followed by public higher institutions relative
to the following faculty management problems:

(a) Minimum student faculty ratios to be achieved by
each institution,

(b) Average teaching load to be achieved by an institu
tion,

(c) Salaries to be paid by any institution for specified in
structional duties,

(d) Uniform procedures in negotiating with faculty as
sociations.

The functions involved in questions (a) and (b) ai'e pri
marily related to the day-to-day operations of the institu
tions and do not directly involve curriculum or budgetary
matters. As such, these matters are under the direct super
vision of the governing boards of the particular institutions
and are not the responsibility of the Coordinating Council.

However, as the Council is the "final authority in deter
mining the biennial budget request," criteria could be
established as a matter of budgetary control. In this
respect the Council would be exercising its fiscal responsi
bilities rather than usurping the direct administration of
the institutions.

It is my opinion that the matters refeiTed to in questions
(c) and (d) are clearly administrative and within the pur
view of the institutions' powers and responsibilities. For
example, the Regents of the University of Wisconsin are
given express power to "fix the salaries" (sec. 36.06 (1),
Stats. (1967)), and the Board of Regents of State Univer
sities are given the power of appointment, which, in my
opinion, necessarily includes the determination of salaries.

*For example, see sees. 36.12 and 37.11 (10), Stats. (1967)
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(sec. 37.11 (2), Stats. (1967)). This, of course, does not
mean the salary requests of the institutions must be ac
cepted by the Coordinating Council. It does mean, however,
that the Council does not have the authority to say that
Professor A shall receive so much and Professor B so much.

Further, in my opinion, the Coordinating Council may not
say English professors are to be paid more than Sociology
professors. Nor does the Council have the authority to say
that teachers with doctors' degi*ees are to be paid so much
and teachers with lesser degrees are to be paid something
less. The matter of fixing individual compensation is so di
rectly related to the management and operation of the in
stitution, that it must be left with those who have such re
sponsibility under the law.

Similarly, the matter of negotiation with employe asso
ciations is one of management or administration, and is not
a matter for the Coordinating Council.

In question 4 you have asked:

(4) Does CCHE have the power to require that any re
quest for appropriation of GPR funds by a public systen
of higher education to the state be reviewed by CCHE prior
to, or simultaneously with, that request? For example, do
institutional requests to the Bureau of Government Opera
tions for supplemental funds to meet enrollment increases
require CCHE approval?

The answer to the example given in question (4) is no. The
statutes are clear in this matter. Under sec. 14.72 (2), Stats.
(1967), the Board on Government Operations is:

"* * * authorized to supplement the appropriation of any

department, board, commission or agency, which is insuffi
cient because of unforeseen emergencies or insufficient to
accomplish the purpose for which made * ♦ *"

The Council, under sec. 39.03 (7), Stats. (1967), only has
final authority on the budget presented to the Governor.
Once the budget has been adopted by the legislature, institu
tions of higher education may seek additional appropriations
to meet emergencies without the approval of the Council.
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In question (5) you have asked:

(5) Does CCIIE have the right to obtain any available or
required infoi*mation relative to policy formation in haimiony
with its statutory empowennents from systems and/or in
stitutions. For example, can it require detailed data on:

(a) Costs of instruction,

(b) Faculty workloads,

(c) Salaries.

The answer to this question is yes.

Finally, you have asked:

(6) In its responsibility to determine overall educational
programs, approve new programs, and to direct discontinu
ance of existing educational programs when deemed neces
sary, does the CCHE have the power to stop the use of state
funds for programs not approved by CCHE.

Section 39.08 (1) as amended by ch. 438, Laws of 1969,
reads:

"39.03 (1) The coordinating council shall determine what
overall educational programs shall be offered in the several
units of the university of Wisconsin, the state imiversities,
the collegiate transfer and technical education progi-ams of
the schools of vocational, technical and adult education and

the county teachers colleges to avoid unnecessary duplication
and to utilize to the best advantage the facilities and per
sonnel available for instruction in the fields of higher educa
tion. No new educational program may be developed or in
stituted at any institution of higher education except with
the coordinating council's approval. The coordinating council
may direct the discontinuance of existing educational pro
grams as it deems necessary to conform to state planning
efforts and to assure the best utilization of facilities and

personnel."

The Council does not have any express statutory authority
over institutions of higher education which it could exercise
to force compliance with its determinations. In answering
this question, which I assume to be hypothetical, it must
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be presumed that government agencies will act lawfully and
properly. White House Milk Co. v. Thomson (1957), 275
Wis. 243, 81 N.W. 2d 725. Also see 52 Am. .Jur. §26, Tax
payers' Actions.

If a dispute should arise between the Council and an in
stitution of higher education, the matter should be referred
to this office for appropriate action.

RWWrCAB

Plumbing—Examining Board Discretion—(Informal)—
Although designer of plumbing systems permits must be
issued to applicants who are licensed master plumbers, sec.
443.01 (16), Stats., grants the Examining Board wide dis
cretion to establish design of engineering systems classifica
tions in fields and subfields of technology recognized in
engineering design practice and to determine the compe
tence of applicants.

January 25, 1971.

0. F. Hurc

Administrator and Secretary, Examining Board of
Architects, Professional Engineers, Designers & Land
Surveyors

You ask for my inteipretation of the authority of the
Examining Board of Architects, Professional Engineers,
Designers & Land Surveyors to classify and to issue
pennits to master plumbers as designers of plumbing sys
tems, as provided in sec. 443.01 (16), Stats. This section was
created by ch. 446, Laws of 1969.

The statute gives to the Examining Board wide discretion
to establish classifications in which permits may issue for
design of engineering systems:

" (b) Permits shall be gi*anted, designated, and limited to
the fields and subfields of technology as are determined by
the examining board and recognized in engineering design
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practice. Any person holding a permit may prepare plans
and specifications and perfoim consultation, investigation
and evaluation in connection with the making of plans and
specifications, within the scope of the permit, notwithstand
ing that such activity constitutes the practice of architec
ture or professional engineering under this section.

"(c) A master plumber's license under Ch. 145 shall be
considered equivalent to the work experience and satisfac
tory completion of a written examination in the field of
plumbing systems, and the holder of a master plumber's li
cense shall be issued a pennit as a designer of plumbing
systems upon the making of an application and the payment
of the permit fee.

"(d) The pennit shall, on its face, restrict the holder
thereof to the specific field and subfields of designing in
which such permittee acquired his experience in designing.
If qualified in more than one type of designing, persons may
receive pennits for more than one field or subfield of design
ing as may be determined by the examining board."

Your questions all concern whether the Examining Board
may further restrict to subfields the pennits issued to mas
ter plumbers for design of plumbing systems. The drafting
record discloses that the special provision for master plumb
ers, sec. 443.01 (16) (c). Stats., was not part of the early
drafts of the statute. Its addition created an exception to
the general terms of the statute and evinced legislative ac
tion (1) establishing the designer of plumbing systems
classification, and (2) exempting the master plumber, who
qualified and had been licensed under the requirements of
ch. 145, Stats., from the additional burden of satisfying the
dispai'ate requirement of sec. 443.01 (16) (a). Stats., re
lating to experience and examination in order to qualify for
a permit as a designer of plumbing systems.

In treating specifically with the master plumber and
designer of plumbing systems classification, but only gen
erally with designers of other engineering systems, the
legislature has defined the specific class and the standard
for membership in that class. By definition "A master
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plumber is any person skilled in the planning, superintending
and the practical installation of plumbing and familiar with
the laws, rules and regulations governing the same." Sec.
145.01 (2), Stats.

By virtue of licensing by the State Board of Health, the
master plumber is deemed competent in the entire field of
practice allowed by ch. 145, Stats. In my opinion, the legis
lature did not intend your Examining Board to limit licensed
master plumbers to subfields in the design of plumbing
systems.

The designer peimit statute, however, does not deal ex
pressly with the separate statutory categories of master
plumber (resti-icted) or temporary master plumber. It can
not reasonablj'- be concluded that sec. 443.01 (16) (c).
Stats., would entitle such licensees to permits for the en
tire field of design of plumbing systems. It is left for the
discretion of the Examining Board, as it deems advisable, to
establish appropriate subfields and to determine competence
of applicants for any such limited permits.

RWWrGS

Passport Application Fees—Clerk of Courts—(Informal)
—Clerk of courts compensated on salary basis in lieu of fees
must remit ?2 U. S. passport fee to county treasury.

January 25, 1971.

William Leitsch

Corporation. Counsel, Columbia County

You have inquired whether the clerk of court for Colum
bia County can retain for his personal use the |2 application
for United States passport fee, where the county board has
provided that he be compensated by annual salary in lieu of
all fees and has by resolution provided that all fees collected
by him shall be remitted to the county and become the
pi'operty of the county.
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I am of the opinion that, unless the resolution referred
to the passport fees and specifically pei-mitted the official
to retain them for his personal use, such fees are "fees
authorized by law appertaining to his office" and must be
remitted to the county.

Section 59.15 (1) (a) and (b). Stats., provides in pai*t:

"(a) The annual compensation may be established
by resolution or ordinance, on a basis of straight salary, fees,
or part salary and part fees, and if the compensation estab
lished is a salary, or part salary and part fees, it sliall be in
lieu of all fees, including per diem and other forms of com
pensation for services rendered, except those specifically re-
sei*ved to the officer in such resolution or ordinance. The

compensation established shall not be increased nor dimin
ished during the officer's term and shall remain for ensu
ing terais unless changed by the board.

"(b) Any officer authorized or required to collect fees
appertaining to his office shall keep a complete record of
all fees received in the form prescribed by the board and
shall file a record of the total annual receipts in the clerk's
office within 20 days of the close of the calendar year or at
such other times as the board requires. Any officer on a
salary basis or part fees and part salary shall collect all fees
authorized by law appertaining to his office and shall remit
all fees not specifically reserved to him by enumeration in
the compensation established by the board pursuant to par.
(a) to the treasurer at the end of each month unless a
shorter period for remittance is otherwise provided."

The Wisconsin Statutes do not si^ecifically provide in sees.
59.39 or 59.395 or other statute that the clerk of circuit

court shall process passport application papers, nor is a spe
cific fee set forth in sec. 59.42, Stats. However, see. 59.395
(7), Stats., provides that the clerk of circuit court shall:

"(7) Perform such other duties as required by law."

If the officer has authority or a duty to process applica
tions for passports, it is at least in part based on federal
law.
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22 U.S.C.A., §214, as amended July 26, 1968, by Public
Law 90-428, §2, 82 Stat. 446, provides in part:

"There shall be collected and paid into the Treasury of the
United States quarterly a fee of $2 for executing each ap
plication for a passport and $10 for each passport issued:
Provided, that nothing herein contained shall be construed
to limit the right of the Secretary of State by regulation
to authorize State officials to collect and retain the execu
tion fee of $2. * *

The Secretary of State of the United States has promul
gated regulations which include the following:

22 CFR, §51.21 (b), provides:

"(b) Persons authorized and empowered by the Secretary
to administer oaths. The following persons are hereby auth
orized and empowered by the Secretaiy to administer oaths
for passport purposes:

"(1) A Passport Agent.

"(2) A clerk of a Federal or State court authorized to
naturalize aliens.

" (3) A diplomatic or consulai' officer of the United States

abroad.

"(4) Any other persons specifically designated by the Sec
retary."

22 CFR, §51.61 provides:

"Except as provided in §51.63, (a) the fee for a U.S. pass
port is $10; (b) the execution fee for a U.S. passport is $2,
which shall be remitted to the U.S. Treasury where an appli
cation is executed before a Federal official but which may
be collected and retained by any State official before whom
an application is executed; (c) the passport fee of $10 shall
be paid by all applicants for a passport. The execution fee of
$2 shall be paid only when an application is executed imder
oath or affirmation before an official designated by the
Secretary for such purjwse."

8 U.S.C.A., §1421 (a) provides:
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"Exclusive jurisdiction to natui-alize persons as citizens
of the United States is conferred upon the following specified
courts: District courts of the United States now existing, or
which may hereafter be established by Congress in any
State, District Court of the United States for the District
of Columbia and for Puerto Pvico, the District Court of the
Virgin Islands of the United States, and the District Court
of Guam; also all couits of record in any State or Territory
now existing, or which may hereafter be created, having a
seal, a clerk, and jurisdiction in actions at law or equity, or
law and equity, in which the amount in controversy is un
limited. The jurisdiction of all the courts herein specified
to naturalize persons shall extend only to such persons resi
dent within the respective jurisdiction of such courts, ex
cept as otherwise specifically provided in this subchapter."

While jurisdiction to naturalize has been granted state
circuit courts by federal statute, sec. 252.065, Stats., pro
vides that the counties of Wisconsin shall comprise one dis
trict and that for purposes of venue the legislature has di
vided the counties into 16 groups and has provided that "the
office of clerk of circuit court located in the cities designated
thereunder shall be the place for filing the petitions for na
turalization for residents of that district."

For the purposes of this opinion, it is assumed that tlie
clerk of circuit court of Columbia County is the clerk of a
court authorized to naturalize citizens.

In Barron County v. Beckwith (1910), 142 Wis. 519, 124
N.W. 1030, it was stated that circuit courts of this state
have jurisdictions to naturalize aliens and that the seiwices
of the clerk of court therein are performed in his official
capacity. The case held that the act of Congress, providing
that clerks of state courts may retain one-half of the fees
collected in naturalization proceedings, does not iDermit the
clerk to retain such fees as against the county where the
county board has provided that he serve on a salary basis
and required him to remit all fees received in his official
capacity to the county.

For the purposes of this opinion, we need not detemiine
whether the clerk of circuit court is required by law to
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process passpoi-t applications. The federal law grants such
clerk authority to act, and authority is gi'anted in his offi
cial capacity. 22 CFR, §51.21 (b) (2).

22 CFR, §51.61, provides that the $2 execution fee "may
be collected and retained by any state official before whom
an application is executed."

It is a fee which he can collect only because of his offi
cial capacity. It is a fee "authorized by law appertaining to
his office" within the meaning of sec. 59.15 (1) (b). Stats.,
and under the facts stated must be remitted to the county
treasury.

R1W:RJV

Fair Employment Practices Act—Open Meeting Stat%ite—
(Formal)—Proposed rule which would prohibit department
al employes from making any information obtained under
sec. 111.36, Stats., of the Fair Employment Practices Act
prior to the time an adjudicatoiy hearing takes place, if
used as a blanket to prohibit persons from inspecting or
copying public papers and records, would be in violation of
sec. 19.21, Stats. Open meeting statute, sec. 66.77, Stats.,
discussed.

Under sec. 111.36, Stats., the stage at which publicity is
to be given to complaint or proceedings is for the depart
ment, but subject to sees. 19.21 and 66.77, Stats.

Under sec. 101.60 (3), Stats., Fair Housing Law, the de
partment is precluded from actively publicizing complaints
only at those stages before the department finds that con
ference, conciliation and persuasion have not eliminated the
alleged discrimination.

Januaiy 26, 1971.

Edward E. Estkowski, Chairman

Department of Industry, Labor and Human Relations
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You have requested my opinion whether a proposed rule
which would prohibit the Department or any of its agents
or employees from making public, prior to the time an adju-
dicatory hearing actually takes place, any of the infonnation
obtained by the Department acting pursuant to its authority
under sec. 111.36, Stats., would be in violation of the anti-
secrecy law, sec. 66.77, Stats, (renumbered from sec. 14.90,
Stats., by ch. 276, s. 62, Laws of 1969), or sec. 19.21, Stats.,
(renumbered from sec. 18.01, Stats., by ch. 259, s. 6, Laws
of 1969) relating to the right of the public to examine and
copy records and documents in possession of a public officer.

Your department is charged with the administration of
the Wisconsin Fair Employment Practice Act, sees. 111.31-
111.37, Stats.

Section 111.325, Stats., makes it unlawful for any em
ployer, labor organization, licensing agency or person to
discriminate against any employe or any applicant for em
ployment or licensing. Discrimination is defined in sec.
111.32 (5), Stats., to include discrimination based on age,
race, color, handicap, sex, creed, national origin or ancestry.

Section 111.33, Stats., provides that the Department may
adopt rules and regulations to carry out the subchapter and
may conduct proceedings, hearings, investigations or in
quiries.

Section 111.35, Stats,, provides that the Department shall
investigate the existence, causes and character of discrimi
nation ; study ways of elimination and plan therefor; publish
and disseminate reports embodying its findings and results
of investigations and findings; confer and educate; make
specific and detailed recommendations to the interested

parties and report its recommendations to the legislature.

Section 111.36, Stats., is concerned with the iDOwers of
the Department to "receive and investigate complaints
charging discrimination or discriminatory practices in par
ticular cases, and give publicity to its findings with respect
thereto."

Subsections (2) and (3) of sec. 111.36, Stats., as amended
by ch. 276, s. 584, Laws of 1969, provide:
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" (2) Tn canying out the provisions of this subchapter the
department and its duly authorized agents are empowered
to hold hearings, subpoena witnesses, take testimony and
make investigations in the manner provided in chapter 101.
The department or its duly authorized agents may privilege
witnesses testifying before them under the provisions of
this subchapter against self-incrimination.

"(3) If the department finds probable cause to believe
that any discrimination as defined in this subchapter has
been or is being committed, it shall immediately endeavor to
eliminate the practice by conference, conciliation or persua
sion. In case of failure so to eliminate the discrimination, the
department shall issue and serve a written notice of heai-ing,
specifying the nature of the discrimination which appears
to have been committed, and requiring the person named,
hereinafter called the 'respondent' to answer the complaint
at a hearing before the department. The notice shall specify
a time of hearing not less than 10 days after service of the
complaint, and a place of hearing within either the county of
the respondent's residence or the county in which the dis
crimination appears to have occurred. The testimony at the
hearing shall be taken down by a reporter appointed by the
department. If, after hearing, the department finds that the
respondent has engaged in discrimination, the department
shall make written findings and recommend such action by
the respondent as will effectuate the purpose of this sub-
chapter and shall seiwe a certified copy of the findings and
recommendations on the respondent together with an order
requiring the respondent to comply with the recommenda
tions, the order to have the same force as other orders of

the department and be enforced as provided in ch. 101. Any
person aggi'ieved by noncompliance with the order shall be
entitled to have the same enforced specifically by suit in
equity. If the department finds that the respondent has not
engaged in discrimination as alleged in the complaint, it
shall serve a certified copy of its findings on the complain
ant together with an order dismissing the complaint."

It is clear from a reading of the statute that even where

formal complaint is made the Department is not confined
to conducting investigations by foraial heai'ing. The statute
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provides that the Department may rely on the provisions of
ch. 101 relating to hearings, subpoena, testimony and inves
tigations. Subsection (3) provides that the Department shall
"find" probable cause that discrimination has or is being
committed before the adjudicatory hearing on notice referred
to in (3) is held. Prior to scheduling such hearing on
notice, the Department has a duty to endeavor to eliminate
the practice by conference, conciliation or persuasion.

To implement this statute the Department has adopted
administrative rules, IND. 88.01-88.50.

Rule TND. 88.02 provides that the complaint be in writ
ing, signed and sworn to before a notary public and filed.
IND. 88.02 (7) provides that, at the time of filing, the De
partment shall promptly, and prior to the commencement
of the investigation, seiwe a copy on the party charged.

Rule IND. 88.03 provides for an investigation by a de
partmental agent and a detennination of whether or not
there is probable cause. If no probable cause is found, the
complaint is to be dismissed with notice to both parties.

Rule TND. 88.04 provides that, if the departmental agent
does find probable cause, he shall give notice to both parties
and proceed to eliminate the alleged unlawful practice
through conference, conciliation or persuasion.

It is only after these procedures fail that a formal adju
dicatory hearing on notice is scheduled. See IND. 88.06-
88.13. '

Your first question is whether the proposed Rule IND.
88.05, quoted below, would violate either sec. 66.77 or sec.
19.21, Stats.

"IND. 88.05 Prohibited Disclosures

"The commission or any of its agents or employes shall
not make public in any manner whatever any of the infor
mation obtained by the commission, or its agent, pursuant
to its authority imder Section 111.36, Stats, prior to the time
a hearing actually takes place."
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I am of the opinion that the proposed rule would violate
sec. 19.21 (2) and (4), Stats., if it were used as a blanket
applicable to all proceedings under sec. 111.36, Stats., to
prohibit all persons from inspecting and copying papers and
records required by law to be filed, deposited or kept, papers
in possession of such officer, or papers to the possession of
which he is entitled as such officer.

Section 19.21 (1) and (2), Stats., provides:

"(1) Eacli and every officer of the state, or of any coun
ty, town, city, village, school district, or other municipality
or district, is the legal custodian of and shall safely keep
and preserve all property and things received from his
predecessor or other persons and required by law to be filed,
deposited, or kept in his office, or which are in the lawful
possession or control of himself or his deputies, or to the
possession or control of which he or they may be lawfully
entitled, as such officers.

"(2) Except as expressly provided otherwise, any person
may with proper care, during office hours and subject to
such orders or regulations as the custodian thereof pre
scribes, examine or copy any of the property or things men
tioned in sub. (1). Any person may, at his own expense and
under such reasonable regulations as the custodian pre
scribes, copy or duplicate any materials, including but not
limited to blueprints, slides, photographs and drawings. Dup
lication of university expansion materials may be performed
away from the office of the custodian if necessary." (As
amended by eh. 219, Laws 1969.)

Administrative agencies have only such powers as are
expressly granted or necessarily implied. Amencan Brass
Co. V. State Board of Health (1944), 245 Wis. 440, 15 N.W.
2d 27. Rules of administrative agencies must be in accord
with statutory policy. Josam Mfg. Co. v. State Board of
Health (1965), 26 Wis. 2d 587, 133 N.W. 2d 301.

While the Department has rule-making authority under
ch. 227, sec. 101.10 (7), Stats., and, with respect to this
area, sec. 111.33, Stats., its rules cannot be contrary to the
prorisions of sees. 19.21 and 66.77, Stats., absent specific
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statutory authority to the contrary. Nowhere in sees. 111.31-
111.37, or in that part of eh. 101 made applicable to sec.
111.36, is there authority to adopt the rule referred to.

There may be good reason to preclude public inspection of
records and papers prior to the time notice of formal hear
ing under sec. 111.36, Stats., is given; however, in view of
the general policy established by sees. 19.21 and 66.77,
Stats., any blanket limitation on the right of public inspec
tion or open meeting is for the legislature.

The legislature has provided special legislation with re
spect to the Fair Housing Law. The procedui-es followed by
the Department under sec. 101.60 (4), Stats., are essentially
similar to those provided in sec. 111.36, Stats. Section 101.60
(3) is far more limited than proposed rule IND. 88.05, but
does provide in part:

" (3) * * * No publicity shall be given a complaint in those
cases where the department obtains compliance * * * or
« * * finds that the complaint is without foundation."

With respect to the Federal Equal Opportunity Commis
sion, federal law provides that whenever it is claimed in
writing by a person claimed to be aggrieved or where a
member of the Commission has made wi'itten charge that
an employer, emplojnnent agency or labor organization has
engaged in unlawful employment practice, the Commission
shall furnish the i^erson charged:

^/ith u cop.v of such charge and shall make an
investigation of such charge, provided that such charge
shall not be made public by the Commission. If the Com
mission shall detei-mine, after such investigation, that there
is reasonable cause to believe that the charge is true, the
Commission shall endeavor to eliminate any such alleged
unlavrful employment practice by informal methods of con
ference, conciliation, and persuasion. Nothing said or done
during and as a part of such endeavors may be made public
by the Commission without the written consent of the
parties, or used as evidence in a subsequent proceeding. Any
officer or employee of the Commission, who shall make pub
lic in any manner whatever any infonnation in violation of
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this subsection shall be deemed guilty of a misdemeanor and
upon conviction thereof shall be fined not more than $1,000
or imprisoned not more than one year." 42 U.S.C.A, §2000e-
5 (a).

It will be noted that the proscription runs only against
officers and employes of the Commission and does not ap
ply to state officers or employes, even where the federal
agency notifies the state and gives the state time to act
pursuant to state law.

If your department is of the opinion that similar provi
sions would be in the public interest in eliminating discrim
ination in housing and emplojmient and licensing practices,
the matter should be brought to the attention of the legisla
ture.

The provisions of sec. 19.21, Stats., would not require an
officer having custody of papers in a specific matter to allow
examination and copying if he detei-mined that inspection
would be detrimental to the public interest. In such case he
must specifically state the reasons for refusal and the per
son seeking inspection could institute court action to com
pel inspection.

State ex rel. Yonmans v. Owens (1965), 28 Wis. 2d 672,
137 N.W. 2d 470;

Beekon v. Emery (1967), 36 Wis. 2d 510, 153 N.W. 2d
501;

State ex rel. Journal Co. v. Cotinty Court (1969), 43 Wis.
2d 297, 168 N.W. 2d 836.

Section 66.77, Stats, (formerly 14.90, Stats.), the anti-
secrecy statute, would apply to the Department (Commis
sioners), but as pointed out in 52 OAG 363 (1963) and 54
OAG i, vii (1965), it is only applicable to meetings of ad
ministrative bodies, whether or not formal action is taken.

The proposed Rule IND. 88.05 could conceivably be used
in violation of sec. 66.77, Stats. However, present procedures
of the Department would not offer great opportunity for
breach.
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In 57 GAG 213, 216 (1968), it is stated:

"A basic but sometimes overlooked fact is that sec. 14.90
applies only to meetings of bodies. Thus meetings between
the one-man head of a department and a member of his
staff, or even a meeting of the entire staff of a department,
may not be covered by the anti-secrecy law because the
staff does not constitute a body. On the other hand, meet
ings of statutorily defined public bodies, such as the state
university board of regents, clearly are covered by sec.
14.90."

There is no doubt but that commissioners comprise an
administrative body. It is questionable, however, whether
one commissioner, or an agent acting alone for the Depart
ment, does in every case constitute a body.

I am of the opinion that an examiner who was conducting
an investigation by hearing, prior to an adjudicatory hear
ing on notice after conciliation and conference failed, could
exclude the public in a case where it was his duty to investi
gate and report his recommendations to the Commission for
their determination of probable cause.

I am of the further opinion that a commissioner or exami
ner could privately conduct conferences with the complaining
party and party complained against for the pm-poses of
conciliation or persuasion. In the usual case there would be
no formal action on the part of the commissioner or examin
er. The Commissioners cannot order an agi-eement between
the parties at this stage.

It might be better procedure, however, where such con
ferences are conducted by the Commissioners, to publicly
announce a reason why the conference is being restricted to
the parties. While it is questionable whether such confer
ences constitute meetings of a public body at which formal
action may be taken, subsec. (S) (d) of sec. 66.77, Stats.,
permits closed meetings for conducting public business
which for competitive or bargaining purposes requires clos
ed meetings. Subsection (3) (b) might be involved in cer
tain cases under sees. 111.31-111.37, Stats., where the
charge is against a person licensed by the state, and subsec.
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(3) (e) relating to "financial, medical, social or personal
histories and disciplinary data which may unduly damage
reputations" could be involved. Each case involving alleged
discrimination is different. However, where a matter has
gone to the conference, conciliation and persuasion stage,
there will generally be sufficient specific reasons available
to justify closing by the Commissioners.

Where sec. 66.77, Stats., is applicable, assuming presence
of an administrative body, and a meeting, the general rule is
that in order to close any meeting or portion, specific rea
sons must be stated as to why the meeting is to be closed.

54 OAG 1, vi, xi (1965);

Board of School Directors of Mihvaukee v. WERC (1969),
42 Wis. 2d 687, 658,168 N.W. 2d 92;

State ex rel. Cities Service Oil Co. v. Board of Appeals
(1968), 21 Wis. 2d 516, 587, 124 N.W. 2d 809;

State ex rel. Yotvmans v. Owens, supra., pp. 672, 684, 685.

Notice of the closing can be given at the time of closing;
however, notice of the conference is given in the usual case
by letter to the parties and could contain a statement that
the conciliation conference would be closed to the general
public. Notice of such conference and reasons for closing
the same could be given to the public by means of prior
posting in the building or other public area.

Your second question is at what point the Department
can give publicity to its findings under sec. 111.86, Stats.
You further inquire whether the Department can give pub
licity to a finding of probable cause.

Section 111.36 (1), Stats., provides that the Department
may receive and investigate complaints and "give publicity
to its findings with respect thereto."

Under the statute, the Department is not precluded from
giving publicity at any stage subsequent to the filing of the
complaint, which must be in writing by reason of depart
mental rule.
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The point at which publicity should be given under present
statutes is a matter of departmental policy. The Depai^tment
might wish to follow the federal policy referred to above or
the policy set forth in sec. 101.60 (3), Stats., applicable to
the Fair Housing Law.

Where access to records or documents in the possession of
departmental officers is sought, it cannot prevent the par
ties concerned or third parties from publicizing such mater
ials absent foreclosing inspection in the public interests, on
the basis of specific reasons stated, in compliance with the
mandate of the Youmans case, supra.

Your third question is at what point the Department can
give publicity to its findings under sec. 101.60 (3), Stats.,
of the Fair Housing Law.

Section 101.60 (3), Stats., as amended by s. 381 of ch.
276, TiUws of 1969, provides:

"(3) DEPARTMENT TO ADMINISTER. This section
shall be administered by the department of industry, labor
and human relations tlu'ough its division of equal rights.
The department may promulgate such rules as are necessary
to cany out this section. No publicity shall be given a com'
plaint in those cases where the department obtains com
pliance with this section or the department finds that the
complaint is ivithovt foundation " (Emphasis added.)

I am of the opinion that this provision cannot be used by
department officers to deny all persons the right to inspect
and copy public records and documents which is guaranteed
under sec. 19.21, Stats. Refusal can only be denied on a
c.ase-by-case basis where the officer having custody initially
determines that inspection would be detrimental to the pub
lic intere.st and gives .specific reasons for such denial.

State ex rel. Youmans v. Owens, Beckon v. Emery, State
ex rel. Journal Co. v. County CouH, supra.

The provision in sec. 101.60 (3), Stats., could be a sup
porting reason in such refusal, as it shows a legislative in
tent that at certain stages of the process to eliminate dis
crimination the Department shall not actively publicize.
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It is commonly recognized that publicizing efforts to
eliminate discrimination with respect to specific instances
can be a beneficial tool in deterring its general spread or in
eliminating it. The legislature, however, has apparently
recognized that liarm can be caused to individuals or coipor-
ations unfairly charged, or who may be unaware of a viola
tion and promptly comply when state action is taken.

The provision in sec. 101.60 (3), Stats., is somewhat vague
as to the point in the proceedings where active publicity by
the Department is proscribed. I construe the restraint as
running only against the Department or its employes. In
my opinion it is not restrictive on the complainant, the pai*ty
charged, or such persons who may lawfully be apprised of
the proceedings through inspection of public records or
otherwise.

It should be noted that sec. 101.60 (3), Stats., provides

in part: * * No publicity shall be given a complaint * *
Other language in subsection (3), however, extends the
prohibition to some proceedings beyond the complaint stage.

Section 101.60 (4) (a), Stats., provides that the Dei>art-
ment may receive and investigate complaints which must be
written and verified. Subsection (b) provides that the De
partment is empowered to investigate, hold hearings and
take testimony.

Section 101.60 (4) (c). Stats., as amended by ch. 276, s.
584, Laws of 1969, provides:

"If the department finds probable cause to believe that
any discrimination has been or is being committed in viola
tion of this section, it shall immediately endeavor to elimin
ate such discrimination by conference, conciliation and per
suasion. If the department deteimines that such conference,
conciliation and persuasion has not eliminated the alleged
discrimination, the department shall issue and serve a writ
ten notice of hearing, specifying the nature and acts of dis
crimination which appear to have been committed, and re
quiring the person named, hereinafter called the 'respondent'
to answer the complaint at a hearing before the department.
The notice shall specify a time of hearing, not less than 10
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days after service of the complaint, and a place of hearing
within the county in which the act of discrimination is alleg
ed to have occurred. The testimony at the hearing shall be
recorded by the department. In all hearings, except those for
determining probable cause, before the department the bur
den of proof shall be on the party alleging discrimination. If,
after the hearing, the department finds by a fair prepond
erance of the evidence that the respondent has engaged in
discrimination in violation of this section, the depai-tment
shall make written findings and recommend such action by
the respondent as will effectuate the purpose of this section
and shall seiwe a certified copy of its findings and recom
mendations on the resi3ondent and complainant together
with an order requiring the respondent to comply with the
recommendations, the order to have the same force as other
orders of the department and be enforced as provided in this
section except that the enforcement of such order shall auto
matically be stayed upon the filing of a petition for review
with the circuit court for the county in which the alleged
discrimination took place. If the department finds that the
respondent has not engaged in discrimination as alleged in
the complaint, it shall seiwe a certified copy of its findings
on the complainant and the respondent together with an
order dismissing the complaint. Where the complaint is
dismissed, costs in an amount not to exceed $100 plus actual
disbursements for the attendance of witnesses may be as
sessed against the department in the discretion of the de
partment."

I am of the opinion that the provision of restraint as to
publicity contained in sec. 101.60 (3), Stats., is applicable
against the Department or its agents only at those stages
before the Department finds that the conference, concilia
tion and persuasion have not eliminated the alleged discrim
ination.

It is my opinion that the legislature did not intend that
the Department refrain from giving publicity where it
finds that there is probable cause for discrimination that
has been or is being committed, and where efforts to elimi
nate it without the necessity of the adjudicatory hearing
have failed.
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The adjudicatory heai'ing is on notice, testimony must be
recorded, formal findings and an order must be entered and
sei'ved. I am of the opinion that the Department could not
exclude the public from such quasi-judicial hearing except in
circumstances specified in sec. 66.77 (3), Stats.

54 GAG vii, viii (1965).

State ex rel. Cities Service Oil Co. v. Board of Appeals,
supra, p. 537.

Board of School Directors of Milwatikee v. WERC, supra,
p. 653.

I do not believe that the legislature could have intended
that the Department should be precluded fi'om actively pub
licizing the final outcome of an adjudicatory hearing, where
the order is subject to judicial review by either party. Sec
tion 101.60 (5), Stats., provides that such judicial review
shall be a trial de novo with right to a jury. Final compli
ance could conceivably be delayed until after appeal to the
supreme court.

RWW:RJV

County Supervisor—Supervisory District—(Informal)—
County board supervisor does not vacate office by moving
from district if he continues to reside in county.

January 26, 1971.

A. Henry Hempe

Corporation Counsel, Rock County

You have requested my opinion whether a vacancy is
created under sec. 17.03 (4), Stats., where a county board
supervisor, following his election and qualification and dur
ing the term for which he was elected, moves to a different
supervisory district within the same county.

I am of the opinion that there is no vacancy, and that
the supervisor continues in office until his successor is
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elected and qualifies, barring other subsequent event such as
resignation, death, or removal for cause.

Section 17.03, Stats., provides in part:

"17.03 Vacancies, how caused. Any public office, includ
ing offices of counties, cities, villages, towns and school dis
tricts, however organized, shall become or be deemed va
cant upon the happening of any of the following events:

"(1) The death of the incumbent.

"(2) His resignation.

"(3) His removal.

"(4) His ceasing to be an inhabitant of this state; or if
the office is local, his ceasing to be an inhabitant of the
district, county, city, village, town ward or school district
for tvhich he ivas elected or ivithin which the duties of his
office are required to be discharged; and in the case of a
school district officer, and in addition to the foregoing, his
being and remaining absent from the district for a period
exceeding 60 days.

[Emphasis added.]

Note that sec. 17.03 (4), Stats., uses the phrase "for
which he was elected" rather than "from which he was

elected."

Prior to 1965, there was a question whether supervisors
were county officers. They were elected from each ward in a
city and fi*om each village. The town chairman from each
town served as supeiwisor by virtue of his town office. Sec.
59.03 (2) (a), (b), (c), (d). Stats., 1963. They were
primarily regarded as officers and representatives of the
respective municipal unit from which elected. In 27 OAG
704 (1938), it was stated that removal of a supervisor from
the ward from which he was elected vacates his office but,
unless the vacancy was filled, he could continue to act on the
county board as a de facto supervisor from such ward.

In response to the "one man, one vote" rulings of the
United States and Wisconsin Supreme Courts, the legisla-
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tiii'e changed the entire method of selecting supervisors and
expressly made them county officers. Ch. 20, Laws of 1965.
While they are elected from supervisory districts, to give
representation to the people residing therein, their duties
are not confined to the boundaries of the district. Sec. 59.03
(b), Stats. Section 59.03 (2) (d). Stats., provides that they
are county officers, elected for a two-year term, and serve
until their successors are duly elected and qualified.

Section 59.03 (2) (d). Stats., provides that a candidate
must be a qualified elector and resident of his supervisory
district, and sec. 59.03 (2) (e). Stats., provides that in case
of vacancy the person to be appointed must be a qualified
elector and resident of the supeiwisory district. In Cross v.
Hebl (1970), 46 Wis. 2d 356, 174 N.W. 2d 737, the Supreme
Court held that a resident who would be 21 years of age on
election day would be qualified to seek the office.

The legislature intended that at least at the time of elec
tion or appointment the supervisor be a resident of the su-
peiwisory district. The legislature did not expressly or im-
pliedly provide, however, that ceasing to be a resident of
the supervisory district after election or appointment would
vacate the office so that an appointment could be made. In
creating the office, the legislature provided that vacancies
caused by "death, resignation or removal from office"
could be filled by appointment by the county board chair
man with the approval of the county board. See sec. 59.03
(2) (e), Stats,

This is a local office and in the usual case a supeiwisor
who ceased to be a resident of the district from which he was
elected would resign so that the county board chairman
could appoint a person who resided in the district, on the
theory that such person would be more representative of tlie
residents of such district and hence more responsive to their
needs.

As a supervisor, while elected "from" a district, he is
elected as an officer of and "for" the county, and his duties
are countywide and not limited to the boundaries of his
district.
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Since he has not ceased to be an inhabitant of the county
"for which he was elected or within which the duties of
his office are required to be discharged," he can continue
to serve until his successor is elected and qualified. See sec.
17.03 (4), Stats.
In State ex rel. Witkowshi v. Gora (1928), 195 Wis. 515,

218 N.W. 887, the court applied the above reasoning to
sec. 17.03 (4), Stats., in holding that the office of a membtt'
of a school board, elected from a ward, did not vacate his
office when he moved to another ward in the same district,
as he still resided in the district "for" which he was elected
and within which the duties of his office were required to
be discharged. At page 519 the court stated:

* * The legislature when it uses the language in sec.
40.46, 'the members of the district board shall be chosen
one from each ward,' and when it uses the language in para-
gi-aph (4) of sec. 17.03, 'or if the office is local, his ceasing
to be an inhabitant of the district, county, city, village,
town, ward or school district for which he was elected,'
makes a clear differentiation between the words 'from' and
'for.' This indicates that the legislature was fully aware of
the ordinary and customary meaning of these words as used
in common parlance. In any event, if the law-making body
had intended a different meaning, its intention could readily
and easily have been expressed. It thus becomes clear to our
mind that the office of member of the district board becomes
vacant if the member ceases to be an inhabitant of the dis
trict, and not of the ward"

The legislature did not change sec. 17.03 (4), Stats., sub
sequent to the Gora decision, and did not especially provide
for special treatment of the office of county supervisor
where the incumbent moves from the district from which
he was elected during his term.

The rationale of the Gora decision is therefore controlling.

I am aware that the Milwaukee Sentinel of December 15,
1970, reports that the supervisor in question intends to re
sign effective February 1, 1971. The board can take assur
ance, however, that he can continue to serve until that time.
RWWrRJV
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Marriage Divorce—Retirement Fund Death Benefits—
(Informal)— Discussion of validity of ntiamage perfoimed
before divorce decree was final in relation to death benefit

under sec. 41.14 (2), Stats.

February 1, 1971.

C. M. Sullivan, Secretary

Department of Employe Trust Funds

You request my opinion by letter dated December 31,
1970, as to whether, upon the facts therein stated, Margaret
H. Harma, the named beneficiary of Elmer J. Harma, is his
spouse and entitled to payment under sec. 41.14 (2) (a).
Stats. You inform me that Mr. Harma was divorced from

one Betty Hanna in October, 1968, in Wisconsin, and mar
ried to one Margaret Hilma Haakana on June 27, 1969, in
the State of Michigan. Section 41.14 (2) (a), Stats. (1969),
provides a specific level of benefits for a beneficiaiy, who is
a spouse or other named relative of the deceased. A lesser

benefit is provided under sec. 41.14 (2) (b). Stats. (1969), if
the beneficiary is not a spouse or other named relative.

Mr. Harma was married during the one-year required
waiting period before his divorce became final. Section
245.08 (2), Stats., declares such second marriage void as
follows:

"(2) It is unlawful for any person, who is or has been a
party to an action for divorce in any court in this state,
or elsewhere, to marry again until one year after judgment
of divorce is granted, and the marriage of any such person
solemnized before the expiration of one year from the date
of the granting of judgment of divorce shall be void."

The fact that the second marriage took place in the State
of Michigan does not cure the defect caused by maiTjdng
within the one-year waiting period due to the specific langu
age of sec. 245.04, Stats. Such section reads in part:

"(1) If any person residing and intending to continue to
reside in this state who is disabled or prohibited from con
tracting marriage under the laws of this state goes into an-
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other state or country and there contracts a marriage pro
hibited or declared void under the laws of this state, such
maiTiage shall be void for all purposes in this state with the
same effect as though it had been entered into in this state.

"(2) Proof that a person contracting a maiTiage in an
other jurisdiction was (a) domiciled in this state within 12
months prior to the marriage, and resumed residence in this
state within 18 months after the date of his departure there

from, or (b) at all times after his departure from this state,
and until his return maintained a place of residence within
this state, shall be prima facie evidence that at the time
such miU'riage was conti'acted the person resided and in
tended to continue to reside in this state."

The term "void" is specifically defined in sec. 245.002,
Stats., as "In this title 'void' means null and void and not
voidable."

The Wisconsin Supreme Court in Davidson v. Davidson
(1966), 35 Wis. 2d 401, discussed the subject of void and
voidable marriages upon the similar fact situation of a mar
riage during the period before a divorce was final. The court
held on the basis of sec. 245.24, Stats., providing for the vali
dation of void marriages, that a maniage declared void by
the statutes when originally contracted ripens into an abso
lute manage when the impediment is removed. The court
stated at page 407-8 of Davidson:

"The terms 'void' and 'voidable' are distinguished in 35
Am. Jur., Marriage, p. 212, sec. 46, as follows:

" 'A definition of voidable and void marriage which will
closely fit modem conditions is that a marriage may be con
sidered voidable although prohibited by law when it is pos
sible, under any circumstances, for the parties to contract
the marriage, or subsequently to ratify it, while it should
be considered void if it is impossible for them under the
law to contract it, and if it is impossible for them subse
quently by any conduct to ratify it, and if the statute ex
pressly declai'es that the marriage is void.'

"The maiTiage entered into between Leona and Robert at
its inception was at least voidable under sec. 245.03 (1),
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Stats., because Robert had a wife living at the time of the
maiTiage; and it continued to be unlawful under sec. 245.03
(2) because the ceremony was performed within one year
from the gi'anting of the divorce to Mildred.

"Sec. 245.21, Stats., provides, in part:

" 'All marriages hereafter contracted in violation of ss.
245.02, 245.03, 245.04 and 245.16 shall be void (except as
provided in ss. 245.22 and 245.23).'

"Sec. 245.002 (3), Stats., provides:

" 'Tn this title "void" means null and void and not void

able.'

"If we considered no other statutes we would be led to
conclude that the marriage between Leona and Robert was
absolutely void.

"However, sec. 245.24, Stats., provides for the removal of
impediments and the validation of othei'wise void maiTiages:

" 'Removal of impediments to suhseqiient Tnarriage. If a
person during the lifetime of a husband or wife with whom
the marriage is in force, enters into a subsequent mar
riage contract in accordance with s. 245.16, and the
parties thereto live together thereafter as husband and
wife, and sucli subsequent marriage contract was entered
into by one of the parties in good faith, in the full belief
that the former husband or wife was dead, or that the
fonner marriage had been annulled, or dissolved by a di
vorce, or without knowledge of such former marriage, they
shall, after the impediment to their marriage has been
removed by the death or divorce of the other party to such
former marriage, if they continue to live together as hus
band and wife in good faith on the part of one of them, be
held to have been legally mamed from and after the remov
al of such impediment and the issue of such subsequent mar
riage shall be considered as the legitimate issue of both
parents.' "

It, therefore, appears that the Harma-Haakana marriage
was not void ab initio. If Margaret H. Haakana entered into
the marriage "in good faith, in the full belief that the form-
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er * * " maiTiag-e had been dissolved by a divorce, or with
out knowledge of such former marriage," then witliin the
specific language and requirements of sec. 245.24, Stats., the
maiTiage would be valid upon the end of the year waiting
period in October of 1969.

The determination of whether the Harma-Haakmia mar

riage became a valid marriage upon removal of the impedi
ment by passage of time requires the detennination of facts
sufficient to satisfy the "good faith" requirements of sec.
245.24, Stats. WTiere a maiTiage is shown to have been
solemnized, it is presumed to have been legally and proper
ly performed, and it is presumed that the parties had the
legal capacity, and that the marriage was valid. Estate of
Campbell (1952), 260 Wis. 625, 630.

Tf your agency is satisfied, through communications
with the named beneficiaiy, that the "good faith" require
ments of sec. 245.24, Stats., have been met, you may make
payment under sec. 41.14 (2)(a), Stats., on the basis that
Margaret H. Haakana, the named beneficiary, is a spouse.
However, should you determine that the named beneficiary
is not a spouse under such "good faith" requirements, this
would be tantamount to declaring the marriage void. Section
247.02, Stats., specifically provides that "no marriage shall
be annulled or held void except pursuant to judicial pro
ceedings." Should you decide, therefore, that the "good
faith" requirements of sec. 245.24 have not been shown,
the only available alternative is to refuse payment under
sec. 41.14 (2) (a) until a court deteimination is made.

RWWrWMS

Sheriff—Jurisdiction, Lake Michigan—(Informal)—Sher
iff has authority to aid in rescue on ice offshore in Lake
Michigan.

February 4, 1971.

Joseph F. Horak

Sheriff, Ketvaunee County
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I am in receipt of a copy of your letter to the National
Transportation Safety Board and your note to me with
respect thereto.

You request that I write to the county board chairman of
your county advising him of laws pertaining to the jurisdic
tion of Kewaunee County over the waters of Lake Michigan.

It appears that your office furnished rescue and security
personnel in connection with a plane crash on the ice of
Lake Michigan on or about January 16, 1971. The crash site
was about one-half mile offshore. The county board has
hesitated in authorizing county payment for hours per
formed by your deputies. It appears that you are the sole
full-time, compensated law enforcement officer in your de
partment, that your wife sei*ves as undersheriff, and that
you do not have any full-time deputies.

Both you and the countj?^ board should seek legal advice
on county matters from your district attorney in the first
instance. In cases where he needs assistance, he can then
request aid from this office. It appears from the; news clip
ping that he has given some consideration to tie problem,
and I am sending a copy of this letter to him.

Your basic inquiry is how far out into Lake Michigan
does the jurisdiction of Kewaunee County extend.

I wiU direct you to the constitutional provision and stat
utes involved.

Article II, sec. 1, Wis. Const., establishes the state boun
dary as fixed by the United States Congress, and^ for pur
poses here, it is the center of Lake Michigan.

Section 2.01 (31), Stats., fixes the boundaries of Kewau
nee County. Basically it extends only to the shore of Lake
Michigan.

However, sec. 2.04, Stats., grants counties on the Lake
Michigan shore "jurisdiction in common of all offenses com
mitted on said lake." The statute also authorizes execution
of civil process upon such waters as are within the jurisdic
tion of such county granted by said section.
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Section 59.07 (42), Stats., provides that the county board
has authority to:

"Appropriate money for the purchase of boats and other
equipment necessary for the rescue of human beings and the
recovery of human bodies from waters of which the county
has jurisdiction under s. 2.04."

Section 59.23 (11), Stats., provides that it is the duty of
the sheriff to:

"Conduct operations within his county and, when the
county board so provides, in waters of which his county has
jurisdiction under s. 2.04 for the rescue of human beings
and for the recovery of human bodies."

Also see sec. 59.24 (1), Stats., as to the sheriff's duty to
keep and preserve the peace.

It is state policy to cooperate with federal officials in
the enforcement of both state and federal laws relating to
the use of aircraft. The state has regulations regai'ding the
use of aircraft and there, of course, is always a possibility
that certain state laws, such as sees. 114.16 and 114.18,
Stats., may have been violated. Where such question is pres
ent, presentation of evidence at the crash scene would be
in order.

RlAHViIUV

Collective Bargaining—Contracts— (Informal)—Collec
tive bargaining contract between Board of Regents and
union representing unclassified employes is valid and may
not be impaired, during its term, by cuiTent or future
Board of Regents or legislature.

February 5, 1971.

Walter G. Hollander

Chuirman, Joint Committee on Finance

You have asked for an elaboration on my recent formal
opinion to the Joint Committee on Finance, dated November
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17, 1970, concerning- the collective bargaining agreement
between the Regents of the University of Wisconsin and
the Teaching Assistants Association. I will state and answer
your cuiTent specific questions separately.

1. May a contract between the present administration and
the Teaching Assistants bind the future Board of Regents?

As I indicated in my formal opinion to you, the present
contract is a legally valid and binding contract, and, during
its duration, it is legally enforceable by both parties. To
this extent, the collective bargaining agreement is binding
on the present or future Board of Regents until the end of
the tern of the contract, September 1 of this year.

However, the present contract does not bind the Board
of Regents to again formally recognize the Teaching Assis
tants Association as a collective bai'gaining agent beyond
the term of the present agi'eement or to enter into a subse
quent collective bargaining agreement.

2. May it bind future legislators ?

The contract, as I have already indicated, is a binding con
tract and is legally enforceable. Therefore, the legislature
could not enact valid legislation that would impair the exist
ing contract to the extent that it is valid.

However, the contract does not bind the legislature con
cerning what it may wish to direct, by legislation or other
wise, what the Board of Regents may do concerning similar
recognition, collective bargaining or collective bargaining
contracts in the future.

3. Does the contract negotiated extend beyond the fiscal
year of this biennium?

Yes. The current contract extends to September 1, 1971.

RWW:WHW
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Industrial Development Corporation—Wisconsin Retire
ment Fund—(Informal)—^Industrial Development Corpora
tion is a separate municipality or public agency for purposes
of the Wisconsin Retirement Fund and Public Employes
Social Security Fund.

February 5, 1971.

C. M. Sullivan, Secretary

Department of Employe Trust Funds

You ask two questions as to the status of the Fond du
Lac Industrial Development Corporation under sees. 40.40
(1), Stats., and 41.02 (4), Stats. You first question:

"Is the corporation a 'public agency,' or is it a private,
non-profit organization?"

Section 40.40 (1), Stats., defines "public agency" for so
cial security coverage purposes as:

"(1) 'Public agency' means the state and any county, city,
village, town, school district or other unit of government,
or agency or instrumentality of 2 or more thereof which is
eligible for inclusion under the federal OASDHI system."

Section 41.02 (4), Stats., defined "municipality" for in
clusion of employes in the Wisconsin Retirement Fund as:

"(4) 'Municipality' means the state and any city, village,
town, county, common school district, high school district,
unified school district, county-city hospital established un
der s. 66.47, sewerage commission organized under s. 144.07
(4) or a metropolitan sewerage district organized under ss.
66.20 to 66.209, or any other unit of government, or any
agency or instrumentality of 2 or more units of government
now existing or hereafter created within the state."

The Fond du Lac Industrial Development Corporation was
organized under the authority of sec. 59.071, Stats. It is
clear that the legislature intended industrial development
corporations to be public agencies as is shown from the
following statements and definitions in such section:
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"59.071 (2) * * It is therefore declared to be the policy
of this state to promote the right to gainful employment,
business opportunities and general welfare of the inhabi
tants thereof * * * by the creation of bodies, corporate and
politic, which shall exist and operate for the purpose of ful
filling the aims of this section * *

"(3) (a) 'Industrial development agency' or 'agency' is a
public body corporate and politic created under this section,
which agency shall have the characteristics and powers de
scribed in this section.

"(4) (d) The agency shall be a separate and distinct
public instrumentality and body corporate and politic exer
cising public powers determined to be necessary by the state
for the purposes set forth in sub. (2). The agency shall
have no jwwer at any time to pledge the credit or taxing
power of the state, any county, or any municipality or poli
tical subdivision, but all of its obligations shall be deemed
to be obligations solely of the agency.

"(5) (c) The provisions of ch. 181, except such as are
inconsistent with this section and except as otherwise speci
fically provided in this section, shall be applicable to such
agency. The articles of incorporation shall specifically state
that the agency is a public instrumentality created under
the industrial development law and organized in accordance
with the requirements of ch. 181 and that the agency shall
be subject to ch. 181 to the extent that said chapter is not
inconsistent with this section."

Industrial development corporations are, in my opinion,
units of government as that term is used in sees. 40.40 (1)
and 41.02 (4), Stats.

You then question:

"If the corporation is a 'public agency' is it simply a
branch or unit of the county, or is it a separate 'municipali
ty' or 'public agency' for purposes of the Wisconsin Retire
ment jWd and the Public Employes Social Security Fund?"

Section 59.071 (4) (d), Stats., specifically declares that
an industrial development agency "shall be a separate and
distinct public instrumentality and body coiporate and poli-
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tic exercising public powers " The industrial de
velopment agency is required to be organized under the
provisions of ch. 181, Stats., relating to nonstock cori^ora-
tions. While the county may appropriate money to the
agency for operating expenses, the agency has no power to
pledge the taxing of any political subdivision "but all of its
obligations shall be deemed to be obligations solely of the
agency." Sec. 59.071 (4) (c) (d), Stats.

I conclude, therefore, on the basis of the above cited
statutes, that the Fond du Lac Industrial Development
Corporation is a separate "municipality" under the defini
tion of sec. 41.02 (4), Stats., and a separate "public agency"
as defined in sec. 40.40 (1), Stats.

UWWiWMS

Airport Planning—Transportation—(Informal)—Since
the Department of Transportation has general planning
authority over all modes of transportation pursuant to sec.
79.01, Stats., and the Secretary of Transportation is author
ized pursuant to sec. 114.32, Stats., to enter into contracts
with the Federal Government and to accept and receive
federal money for and in behalf of the state for the con
struction, improvement and maintenance of aiiports; it
necessarily follows that the Secretary of Transportation
possesses the requisite implied authority to enter into con
tracts with the Federal Government to secure federal funds

to enable the Department to undertake airport system
planning.

February 18, 1971.

Norman M. Clapp, Secretary

Department of Transportation

Mr. Fritz Fi. Wolf, Administrator of the Division of
Aeronautics, has requested my opinion as to whether the
Department of Transportation can enter into contracts with
the Federal Govemment for the receipt of federal aid to be
used for airport system planning puiTposes.
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Section 13, of the Airport and Airway Development Act
of 1970, authorizes the Secretary of the United States De
partment of Ti'ansportation to make planning gi'ants in an
amount not to exceed $15,000,000 in any fiscal year to plan
ning agencies for aii-port system planning and to public
agencies for airport master planning.

Paragraph 204 of ch. 3, sec. 1, of the interim Planning
Grant Program Handbook, adopted by the Federal Aviation
Administration of the United States Department of Trans
portation, sets forth the following requirements for eligi
bility:

"(1) That the sponsor is a legal entity and qualifies as a
'planning agency.'

"(2) That the sponsor is legally empowered to provide the
type of planning assistance or perform the tjqDO of planning
work proposed in the application.

"(3) That the sponsor is empowered to receive and expend
Federal funds and to provide or obtain and expend other
funds for the puiiDoses stated in pai'agraph 204a (2).

"(4) That the sponsor is empowered to contract with the
United States for the purpose of receiving and expending
Federal funds."

Section 114.01, Stats., directs the Division of Aeronautics
to cooperate with the Federal Government "in the prepara
tion and annual revision of the national airport plan, .. . and
to lay out a comprehensive state system of aii'ports adequate
to provide for the aeronautical needs of the people of all
parts of the state." The section further provides that, "In
selecting specific sites, due regard shall be given to general
suitability for service and economy of development as evi
denced by convenience of access, adequacy of available
area, character of topography and soils, freedom from haz
ards and obstructions to flight and other pertinent consider
ation."

Section 114.32, Stats., reads, in part, as follows:

"Federal aid for airports. (1) secretary may accept.
The secretary of transportation may cooperate with
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the government of the United States, and any agency or
department thereof in the acquisition, construction, im
provement, maintenance and operation of airports and oth
er air navigation facilities in this state, and comply with
the laws of the United States and any regulations made
thereunder for the expenditure of federal moneys upon such
aii^orts and other air navigation facilities, and may enter
into any contracts necessary to accomplish such purpose.
He may accept, receive and receipt for federal moneys and
other moneys, either public or private, for and in behalf of
this state or any municipality thereof, for training and
education programs, for the acquisition, construction, im
provement, maintenance and operation of airports and other
aeronautical facilities, whether such work is to be done by
the state or by such municipalities, or jointly, aided by
grants of aid from the United States, upon such terms and
conditions as are or may be prescribed by laws of the
United States and any rules or regulations made there
under "

Section 114.33, Stats., provides that any state agency may
initiate and sponsor an airport project. Section 15.46, Stats.,
creates the Wisconsin Department of Transportation under
the direction and supervision of the Secretary of Transpor
tation. Pursuant to sec. 79.01, Stats., the Department of
Transportation may direct and undertake all planning for
all modes of transportation including aeronautics.

It is quite clear that the Wisconsin Department of Trans
portation satisfies the requirements set forth in (1), (2)
and (4) above. The only question is whether the Department
has the authority to receive and expend federal funds for
planning purposes. Although sec. 114.32, Stats., authorizes
the Secretary to accept federal money for the acquisition,
construction, improvement, maintenance and operation of
airports, it is silent with respect to planning. Thus, the ques
tion arises whether the doctrine "expressio unms est ex-
clvMo alterius" is applicable under the circumstances. The
Wisconsin Supreme Court considered the application of the
doctrine in two recent cases. Columbia Hospital Asso, v.
Mihvaukee (1967), 35 Wis. 2d 660, 252 N.W. 2d 750; Hoeft
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V. Milwaukee d- Stihtirhan Transport Corporation (1969), 42
Wis. 2d 699, 168 N.W. 2d 134. In the latter case, the court,
in applying- tlie doctrine, made reference to other appropri
ate sections in the statutes in support of its determination.
The court, at p. 669, of the Colnmhia case, stated:

". . . However, while the exemptions are extensive and
grouped together and require the application of the pari
moteria. rule, we think the rule expressio nnins est exchisio
alterim is not necessarily to be used in construing this
statute. Although based upon logic and the working of the
human mind, it is not a 'Procrustean standard to which
all statutory language must be made to conform.' State ex
rel. West Allis v. Mihvaukee Light, Heat & Tractor Co.
(1917), 166 Wis. 178, 182, 164 N.W. 837, 839, quoting Black
on the Interpretation of Laws (2d ed.), 219. Factually, there
should be some evidence the legislature intended its appli
cation lest it prevail as a rule of construction despite the
reason for and the spirit of the enactment. Section 70.11
(4m) was created in 1957 solely to apply to hospitals and its
language is much broader than that used in the older exemp
tion statutes applicable to charitable and benevolent insti
tutions."

The doctrine "expressio %mius est exclusio alterius" is
resorted to for the purpose of arriving at the real intention
of the lawmakers, where such intention is not manifest, and
only for such purpose. It should not be used to defeat or
override clear and contrary evidences of legislative intent,
and must yield whenever a contrary intention on the part
of the lawmaker is present. 50 Am. Jur., §246, p. 241.

As previously stated, sec. 114.32(1), Stats., authorizes the
Secretary to accept and receive federal money for and in
behalf of the state for the acquisition, construction, im
provement maintenance and operation of airports. It is incon
ceivable that the legislatm*e intended to exclude therefrom
the authority to accept federal moneys for planning in
herent and required by such activities. It is, therefore, my
opinion that the doctrine does not apply and the Department
of Ti'ansportation can enter into contracts with the Federal
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Gcvemment for the receipt of federal aid to be used for
airi)ort system planning purposes.

RW:GBS

Inhentance Tax—Public Administrator—(Informal)—
County may not charge to state's share of inheritance tax
revenues the cost of fringe benefits for public administra
tor, under sec. 72.19, Stats.

February 25, 1971.

Daniel G. Smith

Acting Secretar'if, Department of Revenue

Your predecessor in office requested my opinion whether
certain expenses connected with the office of the public ad
ministrator were deductible by the county from the State's
ministrator were deductible by the county from the state's
under sec. 72.19, Stats. The answer is "No."

Since at least 1927, sec. 72.17 (3), Stats., has described
the duties of the public administrator and then provided
that "for such services the public administrator shall be
entitled to" certain specified fees to be paid from inheri
tance tax funds. There is no other provision in the statutes
for payment of any further sums—by way of fringe bene
fits or otherwise—as compensation to the public adminis
trator from the State's share of inheritance tax revenues.

Section 72.19, Stats., requires the county treasurer to
make monthly reports to the Department of Revenue show
ing the inheritance tax collections, by estates, and then
provides: "The county treasurer shall also set forth in his
report the fees of the public administrator paid in each
such estate, the expense of collection, the portion of each
tax collection payable to the state and the aggregate amount
of the pajonent to the state of its portion of said tax col
lections." Prior to 1929, sec. 72.19 required the county ti-ea-
surer to report the taxes received by him, by estates, but
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was silent as to the expense of collection and the fees of
the public administrator. Chapter 462, Laws of 1929, added
to sec. 72.19 the following sentence:

"The county treasurer shall also set forth in such report
the fees of the public administrator paid in each such estate,
as well as expenses of collection."

Needless to say, at the time of that amendment there was
no thought of fringe benefits such as social security, Wis
consin retirement or life or health insurance premiums for
the public administrator. Then, as nov.', the expenses of col
lection wliich the county treasurer might pay from inheri
tance tax revenues in his liands included witness fees and
compensation for appraisers under sec. 72.14, Stats.

All of the items called for in the county treasurer's re
ports are items which can be submitted on a case-by-case
basis, whereas the insurance premiums, retirement contri
bution and social security contribution could not be broken
down by individual estates. It is my conclusion that the
expense of collection referred to in sec. 72.19, Stats., is the
particular expense attributable to a given estate and cannot
be stretched to include the county's payments of fringe
benefits, which normally are considered part of compen
sation for services.

There is only one item of county expense involved in the
office of the public administrator, which cannot be account
ed for on a case-by-case basis, and which the county is
authorized to pay from inheritance tax revenues. That is
the cost of bonding the public administrator. Section 253.25,
Stats., expressly provides that the county may charge that
to the state's share of inheritance tax revenues. In the ab
sence of any similar provision applicable to the fringe bene
fit costs which you mentioned, I conclude that the county is
not entitled to pay those costs from the state's share of
inheritance tax revenues.

RWWrEWW
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Plumbing—Sprinkler Systems—(Formal)—^The installa
tion of condensate drainpipes from air-conditioning units
and like equipment where the condensate waste is discharg
ed into a proper drainage system through an air-gap con
nection is not plumbing within the meaning of sec. 145.01
(1), Stats., and Rule H. 62.18 (3), Wis. Adm. Code.

The installation of automatic fire protection systems in
side a building from a valve installed by a licensed plumber
is not plumbing within the meaning of sec. 145.01 (1), Stats.,
and Rule H 62.18 (3), Wis. Adm. Code.

March 2, 1971.

Dr. George Handy

State HeoMh Officer, Department of Health and Social
Services

Your predecessor has requested my formal opinion con-
ceming two questions: First, whether plumbing, as defined
in sec. 145.01(1), Stats., includes the installation of piping
attached to air-conditioning units which conveys condensate
wastes to open sight drains with an air-gap connection. Sec
ondly, whether the above section of the statutes includes,
within the definition of plumbing, fire protection sprinkler
systems and other similai' units or appliances where a valve
has been installed by a licensed plumber at the initial point
of such system.

CONDENSATE DRAINS

In September of 1968 the chief of your Section of Plumb
ing and Related Services advised this office of the juris-
dictional dispute which arose between the plumbers and
steam fitters organizations with regard to whether or not
condensate and other equipment drains ai*e plumbing. Ap
parently your office has been interpreting the plumbing
laws to apply to this type of installation over a period of
more than ten years.

In the summer of 1969 an action was stai-ted by the
Steam Fitters Local Union 394 of Madison against the De-
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pai'tment of Health and Social Sei'vices and the Plumbers

Local Union 167 of Madison seeking declaratory judgment
on the question of whether the installation of drain lines
from various pieces of equipment and macliinery through
open sight or air-gap connections to a floor drain was con
sidered to be plumbing. On October 13, 1969, a demurrer
filed by this office in behalf of the Department of Health
and Social Services was sustained by the Honorable A. W.
Pamell, acting Circuit Judge of Dane County. The coui't at
that time felt that tlie more appropriate forum for the tak
ing of testimony to determine the fact questions involved
was the Depai'tment of Health and Social Services. However,
no request was made for such a proceeding for a declaratory
ruling under sec. 227.06, Stats.

Nothing more of a formal nature took place in this con
troversy until August 18, 1970, when the Joint Committee
for the Review of Administrative Rules held a hearing at
the request of Steam Fitters Local Union 394. As a result
of that hearing, the Joint Committee for the Review of
Administrative Rules directed the Department of Health
and Social Services to hold a public hearing within 60 days
on the question of whether to adopt a rule intenn-eting sec,
145.01 (1), Stats., as that statute relates to "air-gap" instal
lation of drain lines from boilers, air conditioners and similar

installations.

On October 12, 1970, a hearing was held by the Depart
ment on the question presented. I understand that the
answer which I give to you in this opinion will guide you in
making recommendations to the Board of Health and Social
Services concerning possible rules.

We have been advised that there are various types of
equipment from which piping carries condensate liquid
waste to open sight drains with an air gap separating such
piping from the drain. However, the specific issue in this
case arises in connection with the dispute between the steam
fitters and plumbers as to the installation of condensate
drain lines from air-conditioning equipment being installed in
multistory buildings. From the knowledge that I have from
our office's participation in the Circuit Court action, the Leg-
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islative Committee hearing, and the hearing before the De
partment, I must conclude that the issue involved herein is
whether the installation of condensate drain piping from air-
conditioning units and like equipment where the condensate
is eventually discharged into an open sight drain with an air
gap between the drain and the discharge pipe, as defined in
H 62.02 (3), is plumbing within the meaning of sec. 145.01
(1), Stats. The reasoning in this opinion may or may not
apply to other tjiDes of equipment which drain wastes into
open sight drains.

If the installation of these condensate drain lines is plumb
ing, it must fall within the definition of plumbing found in
sec. 145.01(1) (a). Stats., which, insofar as it is applicable
to this question, reads as follows;

"All piping * * * in connection with the * * drainage
systems * *

Subsection (e) of that definition also defines plumbing as
follows:

"A * * drainage system so designed to prevent
* * * sewer air to escape into the building

The above-quoted statutory provisions remain unchanged
since their enactment by ch. 431, Laws of 1981. In consider
ing the interpretation of the statute in question we can take
into consideration similar statutes and lav/s in other states

where such language has been construed. We must also con
sider two conflicting rules of law. First, that the law regu
lating plumbing and requiring a licensed person to perform
acts of plumbing is a proper exercise of the police power in
the interests of public health. Josam Mfg. Co. v. State
Board of Health (1965). 26 Wis. 2d 587, 133 N.W. 2d 301;
State ex rel. Wwlder v. Benzenherg (1898), 101 Wis. 172,
76 N.W. 345; 22 A.L.R. 2d 816. Secondly, that the violation
of the plumbing regulations constitutes a criminal violation
of the law and the law must be construed in such a way as
to give the benefit of any doubt to a prospective defendant.
State V. Wrobel (1964), 24 Wis. 2d 270, 128 N.W. 2d 629.

It should be pointed out that if sec. 145.01 (1) (a), Stats.,
were strictly intei*preted to require a plumber to install "all
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piping*, fixtures, appliances, .equipment, devices and appur
tenances in connection with the water supplj^ water distri
bution and drainage systems," no one but a plumber could
install any kind of equipment which was directly or indirect
ly connected to the water supply, water distribution or
drainage systems in a building. Of course, this is not the
case, since Rule H 62.18 (3) (b) specifically provides that
nonplumbers may make installations of steam power, heat
ing temperature regulation, automatic fire protection, hy
draulic power, and other special water usage equipment,
providing the plumber has installed the piping supplying
the water for such systems * * to the appliance forming
the unit or initial point of such system and shall terminate
with a valve, located at the unit or appliance to be con
nected." Subsection (c) of that rule further provides that
the person installing said systems may connect the unit to
the water supply pipe installed by the plumber in a manner

* * to prevent the possibility of contamination of the wa
ter supply by the blackflow of water from such systems by
siphonage, drainage, or force." Therefore, by the Depart
ment's own interpretation of the statutes as shown by their
enactment of administrative rules dealing with the very
subject, there can be certain installations of equipment or
appurtenances to the plumbing system and, more specifical
ly, to the water supply by trades other than plumbers.

We are not dealing here, however, with the water supply
but rather with the "drainage system." We are dealing with
a condensate drainpipe designed to carry away condensed
moisture which is collected from the humid air in the course

of the operation of an air-conditioning system where this
condensate gathers in a receptacle or receptacles and even
tually finds its ways into an open drain with an air break
as defined in Rule H 62.02 (2), or air gap as defined in
Rule H 62.02 (3), Wis. Adm. Code, such open drain hav
ing been properly installed by a plumber with the necessary
vents and traps.

A case in point was decided by the Supreme Court of
Pennsylvania in 1940. In that case. City of Pittshurg v.
Kane, 141 Pa. Super. 44, 14 A. 2d 887, the complaint was
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that, although they were not plumbers, the defendants had
installed waste pipes to air-conditioning units at a hospital
in Pittsburgh. The court said, at page 889:

'The dispute is really one between plumbers and steam
fitters as to the right of the latter, who are lawfully engaged
in the work of installing air conditioning units in buildings,
to equip them with waste-pipes to carry away the condensed
moisture collecting therein."

The regulation in question in the Kane case, insofar
as it is applicable to this question, was very similar to Rule
H 62.14 (3) which provides that refrigerator waste pipes
must not connect directly with any drain, soil or waste
pipes. The Pittsburgh regulation read as follows:

"Safe waste pipes must not connect directly with any
part of the plumbing system. Safe waste pipes must dis
charge over an open, water-supplied, publicly-placed, ordinar
ily-used sink, placed not more than three and one-half feet
above the cellar floor."

The court went on to conclude that the use of the word

"safe" in the law did not refer to safety but rather to an
appliance, which was a teinn in use when the law was en
acted in 1901. In concluding that the installation did not
constitute plumbing, the court commented as follows, at
page 891:

"The real point involved was whether these defendants
who installed the air conditioning unit could connect it
with a pipe which would cany away the condensed moisture
that was collected from the humid air in the course of its

conditioning and conduct it so that it would di*ip or empty
over and into an open sink or drain which had been properly
installed by a plumber. Admittedly they could have made
no connection with any drainage system, nor did they do
so. Their work was no more plumbing than the man who
takes the 'portable pan' into which water drips from an ice
refrigerator and pours it into a sink is engaged in plumbing."

A similar case was decided by the Supreme Court of Ne
braska in John McNeil et al. v. City of Omaha et al. (1955),
160 Neb. 801, 70 N.W. 2d 83. In that case the plaintiffs.
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steam fitters, sought declaratory judgment that in perform
ing certain work in the installation of heating and air-con
ditioning units in a building in Omaha they were not en
gaged in plumbing within the meaning of the ordinances of
the City of Omaha.

Again, as in the Pennsylvania case, a combination air-
conditioning and heating system was being installed in a
hospital and the system consisted of two large units install
ed in the basement. One was for heating and one for cooling
water. Pipes ran from these large units to individual
units placed variously about the building and returned to
the basement unit.

When the equipment was used for cooling purposes, mois
ture from the air collected and fell from the cooling unit,
and a drip pan to catch the moisture was a pai*t of the unit.
To the drip pan of each unit was fitted a pipe leading from
the unit downward, and it was joined with other like-purpose
pipes from other units and ultimately ended immediately
over, but not physically attached to, a sewer drain in the
basement. These pipes were called condensation lines. The
equipment and condensate pipes were being installed by
steam fitters, and under a threat of arrest the contractor
took out plumbing permits when the city insisted that the
installation of the condensation lines was plumbing work.
The contractors then brought the action to have the law
constmed. The Omaha Municipal Code provided in part as
follows:

"A plumbing fixture is any receptacle, appurtenance, or
device or appliance connected to either a water supply or
drainage system, or both, intended to receive, to discharge,
or to receive and discharge water, liquid or water carried
waste into an approved drainage system."

In commenting upon the above section of the Municipal
Code, the court said, at page 85:

"This definition of a plumbing fixture is broad enough
and indefinite enough to include these condensation pipes.
It is likewise broad enough and indefinite enough to include
the heating and cooling units, for they also are connected to
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a water supply system and are intended to receive water. It
does not appear that the city has ever construed, and does
not now construe, Rule 63 to cover these units of which,
by undisputed evidence, the condensation lines are a neces
sary part."

The court then cites from the Kane case cited previously,
and quotes from page 891 of the Pennsylvania court's deci
sion which we have quoted, supra.

The court concluded, at page 85:

"In accord with the above reasoning and decision, we hold
that the installation of the condensation lines as a necessary
part of the heating and cooling units was not the installation
of plumbing and did not require a.plumbing pennit."

Extensive research has disclosed no other cases in the

United States dealing with the specific point concerning the
installation of condensate di'ain lines by persons not licensed
as plumbers.

In discussing these questions with members of your staff,
we have been able to discover only one remote health hazard
possibility in connection with the installation of these con
densate drainpipes, assuming that a qualified plumber pro
perly installs the floor drain, and that is the possibility that
deleterious odors or fumes might be drawn into the conden
sate drain lines if proper wet traps are not provided for the
condensate lines. It is speculated that carbon monoxide from
engines or poisons from other sources might be drawn up
these pipes in apartment buildings or hospitals and affect
the occupants by sucli noxious or deleterious odors or fumes.
However, such possibility appears so remote and is so far
removed from plumbing definitions in sec. 145.01, Stats., as
not to be seriously considered. It is to be remembered that
a plumbing or drainage system is to be designed so as not
to pei-mit "sewer air to escape into the building" and no
mention is made of other foreign deleterious odors or fumes.
It is not without the realm of possibility that noxious fumes
could pass through buildings by such means as ventilating,
heating and air-conditioning systems, but this appears to be
a problem for the Department of Industry, Labor and Hu-
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man Relations in enforcing its eh. Ind 59 relating to heating,
ventilating and air conditioning, and is not the responsibility
of your Plumbing Section.

I must advise you accordingly, therefore, that if this mat
ter was ever brought to court test, it is my considered opin
ion that the Wisconsin Supreme Court would be bound to
some extent by the interpretations placed on these regula
tions by the highest courts of two other states in this
country. Further, I must advise that the Pennsylvania and
Nebraska decisions seem to be the most logical answer to the
question presented, since there is a paucity of acceptable
evidence that the public health would be adversely affected
by the installation of these drain lines by nonplumbers.
Thus, acceptable justification for the construction of the
statutes and rules to include condensate waste pipes from
air-conditioning units within the definition of plumbing is
plainly absent.

In answer to the first question, therefore, I must conclude
that the installation of condensate drainpipes to such de
vices as air-conditioning units, where the drainpipe empties
the waste into an open sight drain with an air gap between
the drain and the pipe, is not plumbing within the meaning
of sec. 145.01 (1), Stats., and that the Department has no
authority to adopt a rule construing the statute in ques
tion to include condensate drains within the definition of

plumbing.

FIRE PROTECTION SPRINKLER SYSTEMS

The second question deals with the installation of water-
related systems such as automatic sprinkler systems used
for fire prevention. At the request of the State Health
Officer, this office has appeared as amicus curiae in a case
involving this same issue in the County Court of Wood
County.

In the Wood County case, the City of Marshfield was en
forcing its ordinances dealing with the installation of
plumbing against the Viking Automatic Sprinkler Company,
Inc., which was accused of using workmen who were not
licensed as plumbers to install an underground eight-inch
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water main and comiect it to a sprinkler system which
Viking had installed in a warehouse in the City of Marsh-
field. A yard hydrant was also installed and connected to the
eight-inch water main which was tapped into an existing
eight-inch water main which had been installed under the
supervision of a licensed plumber who had taken out permits
with the City of Marshfield. ̂ '^iking had not applied for a
permit.

The court in that case made a finding that the laying of
the eight-inch water main from the existing eight-inch
water main to the building constituted plumbing and that
the defendants violated the law by not having a plumber in
stall said main and the necessary valve and not having
secured a permit to make such installation. The court made
no determination as to whether the piping installed by the
Viking workmen inside of the building beyond a valve at
the floor level constituted plumbing within the meaning of
the local ordinance or the state statute. Testimony at the
hearing was in conflict on this point and, obviously, the
coui*t felt that this was not a pertinent question to be de
termined in that case.

The issue presented is actually one of interpretation of
sec. 145.01 (i) (a). Stats., and Rule H 62.18 (3) (b), Wis.
Adm. Code, and I cite the Viking case only as background
for this question.

The evidence in the Viking trial established that the
Viking Company considered that the initial point of their
sprinkler system began at the valve pit which was located
between the building foundation wall and the existing eight-
inch water main which had previously been installed under
the supervision of a licensed plumber. The court deteraiined,
however, that all underground piping to the foundation walls
was water servdce piping and should have been installed by
a plumber. Therefore, in accordance with the court's deter
mination, the "initial point of such system" within the
meaning of Rule H 62.18 (3) (b) would most logically be
at a valve just inside the building. The testimony in the
Viking case indicated that there was a valve located at
floor level just inside the building wall. There was also
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testimony that the system installed in that particular build
ing was known as a "dry system." Under that particular
type of system the water is kept out of the dry pipes by air
pressure, and when the fire melts the sprinkler heads the
air escapes and the water enters the system.

A representative of your Plumbing Section testified at
the trial that your departmental interpretation of Rule H
62.18 (3) (b) would require that all piping on the sprinkler
system, including the dry system just described, would have
to be installed by a plumber to the sprinkler head itself. I
have been advised that the departmental intei-pretation since

the Viking case has been that all piping to the sprinkler
head itself is plumbing and must be installed by a plumber.
The second question obviously is intended to clarify whether
such interpretation is coiTect.

As I have indicated in answer to the first question, there
are two conflicting rules of law in considering the construc
tion of statutes and rules dealing with the exercise of the
police power. First is the consideration of protecting public
health and second is that criminal statutes must be con

strued most favorably toward a defendant. Violation of the
plumbing laws is a criminal violation and may be punished
by fine or imprisonment.

Some jurisdictions have construed their plumbing laws to

prohibit a person not licensed as a plumber to make connec
tions to the water supply or distribution system even for
the installation of appliances and other devices and systems.
In Commonwealth v. Leswing (1939), 135 Pa. Super. 485,
5 A. 2d 809, it was held unlawful for an electrical contractor
selling and installing electric hot-water heaters, but who was
not licensed as a plumber, to install a unit by making a con
nection with a cold-water pipe on one side of the heater and,
on the other, with a pipe for distributing warm water
throughout the house. To the same effect, see Greene v,
Loveland (1911), 51 Colo. 593, 119 P. 622. However, it ap
pears that the majority of jurisdictions permit the installa
tion of equipment and devices by nonplumbers where a
valve has been installed by a licensed plumber. Bregmcm v.
Winkler (1923), 120 Misc. 483, 198 N.Y. Supp. 758; Gam-
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son V. Distnct of Columbia (1908), 30 App. D.C. 515; Leve
V. Putting (1917), Mo. App., 196 S.W. 1060; State v. Har
rington (1941), 229 Iowa 1092, 296 N.W. 221.

In the Harrington case the Supreme Court of Iowa, in
holding that the defendant who was not a licensed plumber
did not violate the plumbing code by installing and connect
ing a water softener to the water supply distribution pipe,
had the following to say in regard to regulations enacted
undei' the police power of the state:

"The regulation of an occupation in the interest of the
public health, safety, and welfare is valid as a proper exer
cise of the police power of the state but the restraint must
be reasonable and bear such a relation to the public welfare
as will sustain it as a police measure. We are unable to
perceive that installation hy defendant would be detrimental
to the public welfare or that a requirement that the soften
er must be installed by a licensed plumber rather than a
person whose business it is to install it would bear the
least resemblance to a health regulation oi' tend to pro
mote the public health. Such a regulation would be an
improper exercise of the police power, an unreasonable re
straint on the right to follow one of the common occupa
tions of life. The police power should be exercised to prevent
injuiy to the public welfare."

The Supreme Court of Pennsylvania was even stronger in
its warning in the Kane case, supra, at page 891:

"It is time that people who enjoy special privileges at the
hands of the General Assembly, whether they practice pro
fessions, such as lawyers, physicians, dentists, nurses, engi
neers, etc., or are engaged in a business regulated to some
extent by statute, such as plumbers, bakers, barbers, etc.,
should understand and recognize that these privileges ai-e
not gi-anted primarily for the benefit of the persons licensed
or authorized to pursue said business or profession, etc., but
for the benefit and well-being of the public, in order that
it may be competently and properly served. That is the
only constitutional ground for their enactment. Courts
should not be astute to assist persons who mistake the pur-
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pose of these statutes and use them to the injury of the pub
lic rather than for its advantage."

As the County Court of Wood County pointed out in the
Viking case in its decision, Rule H 62.18 (3) (b) seems to
hold the key to the issue:

"All such piping for supplying water for any system
for * * - automatic fire protection * * * shall be installed
by the licensed plumber to the appliance forming the unit
or initial point of such system and shall terminate with a
valve, located at the unit or appliance to be connected."

The quoted rule which was adopted by the Board of
Health seems to be a clear indication of a construction of

ch. 145 of the statutes relating to plumbing in such a way
as to perniit the installation of a system for automatic fire
protection by a person not licensed as a plumber if the
licensed plumber has installed a valve at the unit to be con
nected.

I must also conclude that Rule 62.18 (3) (b) peimits the
installation of other like systems by persons not licensed as
plumbers, providing a valve is installed at the unit or appli
ance to be connected.

Of course such installation by a nonplumber must be in
compliance with Rule 62.18 (3) (c), * * in a manner to
prevent the possibility of contamination of the water supply
by the backflow of water from such systems by siphonage,
drainage, or force."

RWWiLLB

Police Enforcement—Joint Exercise of Powers—(Infor
mal)—No legal authority for the ci'eation of a City-County
Metropolitan Police Agency exists at present.

March 2, 1971.

Homer C. Mittelstadt

Corporation Connsely Ean Claire Cotinty
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You advise that the Eau Claire County Board of Super
visors is considering a resolution to create a City-County
Metropolitan Police Agency to serve Eau Claire County.
You further indicate that "The intent of the resolution is to
reorganize the existing Eau Claire City and Eau Claire
County law enforcement departments into one agency to
serve the needs of the County at large to include all cities,
villages and towns therein." As a result of the foregoing,
you i-equest my infoi*mal opinion on whether there presently
exists any legal authority for the creation of such a City-
Countj'- Metropolitan Police Agency.

Your letter contains no detail as to the nature of the

organization presently being considered. Presumably no
firai concept has yet evolved. However, the lack of such
specifics requires that I likewise respond in general terms.
Viewed in such a context, I find little difficulty in conclud
ing that the present Wisconsin Statutes present little possi
bility for such an intemiarriage of police functions.

As previously indicated in 58 OAG 72 (1969), there is
some latitude under the joint exercise of powers statute, sec.
66.30, Stats., for counties to contract with municipalities
within the county to furnish or supplement cei'tain law en
forcement services in the municipality. It was also there

pointed out, however, that cooperation does not displace du
ties imposed by statute. Thus, while such cooperative ar
rangements may be possible on a contractual basis, sees.
66.305 and 66.315, Stats., quite clearly provide that joint
operation of the various local law enforcement agencies as
a single law enforcement body is only authorized on a
temporary emergency basis.

While most law enforcement agencies are authorized and
required to enforce state law, or some portion thereof, most
of them also have separate responsibility to enforce other
more specialized and local laws relating solely to them sep
arate governmental and territorial jurisdictions. In most
instances, this latter law enforcement jurisdiction is exclu
sive and not subject to joint exercise with others except
under the limited circumstances already described.
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The varied nature of local law enforcement structure,
which has evolved over the years, contributes in large mea
sure to the present fragmentization which makes unified
law enforcement activity more difficult. For instance, it has
long been assumed that effective law enforcement requires
a chain of command and authority and discipline character
istic of militaiy organization. Such is no doubt true. How
ever, in the course of the formalization of this concept by
the legislature, varied and dissimilar organizational struc
tures have evolved.

Article VI, sec. 4, Wis. Const., creates the office of sheriff
at the county level of govemment. His powers and duties
are not there enumerated, but sec. 59.23, Stats., does delin
eate the duties of the sheriff. Section 59.24, Stats., also
grants necessaiy powers and duties to the sheriff in refer
ence to his primary duty of preseiwing law and order
throughout the county. See Andreski v. Industrial Comm.
(1951), 261 Wis. 284, 252 N.W. 2d 135. Therefore, while the
alteration of the duties of the sheriff may be peraiissible,
the legislature is the body which, in the absence of consti
tutional resti'ictions, may vary, abridge or increase the
duties of the sheriff. 47 Am. Jur., Sheriff, Police, Con
stables, §27, at p. 842; 80 C.J.S., Sheriffs and Constables,
§35, at p. 204. As pointed out by this office previously, even
the county board cannot enlarge the duties of the sheriff
which are purely statutory. 26 OAG 425 (1937).

Even conceptually, a City-County Metropolitan Police
Agency could not exist without a head. Presumably, the
present thought is that the sheriff would be called upon to
l>ei'fonn this role. If so, his present responsibilities would
be significantly expanded. For instance, the sheriff present
ly performs few functions relating to the enforcement of
city, village or town ordinances, all of which constitute a
considerable body of law within any count}^ The more ob
vious point I wish to make, however, is that nowhere in sec.
59.23, Stats., is there any mention of the type of responsi
bility which the metropolitan police agency concept pro
poses. Subsection (7) of that statute does provide that the
sheriff is to "Perform all other duties required of him by
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law." This provision has been interpreted as authorizing
the imposition of cei-tain duties upon the sheriff by ordin
ance, at least where such ordinance is clearly authorized by
statute. 52 GAG 222, 226 (1963). I find no sueli clear
authority for the organizational concept you desci'ibe. And,
as more specifically stated in 29 GAG 428 (1940), at p. 484:

". . . Tn the peiformance of his statutory functions the
sheriff is not subject to regulation of a legislative nature by
the county board in the absence of a state statute confeiTing
such power upon the county board. .. ."

I fui-ther direct your attention to the mandate of Art. VI,
sec. 4, Wis. Const., which provides, in part, that ". . . Sher
iffs shall hold no other office; . . ." The imposition of ad
ditional duties upon an existing office does not necessarily
create a new office in violation of a prohibition against the
holding by one person of two offices at the same time. 42
Am. Jur., Public Off icers, §61, at p. 929. However, the ap
pointment of the sheriff to head such a public agency as
your letter contemplates, at least in the absence of statutory
authorization, does suggest the possible application of the
constitutional restriction on holding dual offices.

In addition to the foregoing, it appears that the basic dif
ferences in the present statutory command structure of local
law enforcement agencies would have to be largely ignored
in order to create a police organization such as contemplated.
Thus, in addition to the fact that the salaries of deputy
sheriffs are established by the county board and the deputies
perform their services under the immediate direction of the
sheriff, such a deputy may operate under any one of a num
ber of civil service systems of selection, tenure and status or
without any such protection. Sees. 59.21 (4) and (8), 59.07
(20) and 63.01 to 63.17, Stats. Peace officers in cities and
villages, on the other hand, are subject to the authority of
the chiefs of their respective police departments, who in
turn are subject to the control of a municipal chief execu
tive and governing body, except in those instances where a
board of police and fire commissioners has been authorized
to control and manage such departments pursuant to sec.
62.13 (6), Stats. And in cities in excess of 4,000 inhabitants



Opinions of the Attorney General 89

and in villages in excess of 5,000 inhabitants, appointments
to positions in the police departments and disciplinary ac
tions are solely in the hands of boards of police and fire
commissions. Sees. 61.65 and 62.13, Stats. In fact, although
salaries are fixed by the governing body, they may not be
reduced without prior recommendation of such commission.
Sec 62.13 (7), Stats. In contrast, towns do not have authori
ty to have a police and fire commission. 58 OAG 115 (1969).
I judge it inconceivable that any organization, such as pres
ently considered by your county, could be foi-mulated which
would reconcile these various statutoiy treatments of just
one aspect which must be considered and overcome in order
to implement any metropolitan police agency such as you
describe.

Much more could be said in reference to the various dif

ferences in statutory treatment of local law enforcement of
ficers' retirement systems and benefits and governmental
liability for the acts of such officers. Such a discussion would
only sei*ve to demonstrate that the proposal presently being
considered by the Eau Claire County Board of Supervisors
is, as you i>oint out in your letter, "frought with problems
concerning administrative detail and implementation."

Two basic legal concepts make consideration of a City-
County Metroix)litan Police Agency largely unrealistic un
der our present statutes. One is the oft i-epeated judicial
reminder that counties and towns have only such powers as
are expressly granted by statute or which are necessarily
implied. Maier v. Racine County (1957), 1 Wis. 2d 384, 84
N.W. 2d 76; Pngnier v. Ramharter (1957), 275 Wis. 70, 81
N.W. 2d 38. In addition, although Wisconsin villages and
cities exercise home-rule under the basic constitutional grant
". . . to detei-mine their local affairs and government. . ."
under Art. XI, sec. 3, Wis. Const., the exercise of such home-
rule power is subject to enactments of tlie legislature of
state-wide concern. The following statement of the Wiscon
sin Supreme Com't in VanGilder v. Madison (1936), 222 Wis.
58, 267 N.W. 25, 268 N.W. 108, could hardly have been more
dispositive of what rights and powers cities and villages
possess, outside of those granted by the legislature in direct-
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ing the organization of their police function. At page 76 of
that opinion, the court states as follows:

"The determination of other courts and a consideration of
the fundamental reasons which underlie those determina
tions require us to hold that the preservation of order, the
enforcement of law, the protection of life and property, and
the suppression of crime are matters of state-wide concern.
It is true that municipalities deal with many of these sub
jects and have done so for many decades. However, their
power to deal with these matters is not derived from the
home-rule amendment but from the legislature through
legislative enactment. These powers so vested by the legis
lature in the municipalities may be withdrawn, modified, or
dealt with as the public interest requires in the opinion of
the legislature. ..."

Our court has followed this general position to the present
time. See Logan v. Two Rivers (1936), 222 Wis. 89, 267
N.W. 36; Earth v. Shoretvood (1938), 229 Wis. 151, 159,
282 N.W. 89; West Allis v. Milwaukee County (1968), 39
Wis. 2d 356, 365, 259 N.W. 2d 36. Both of the foregoing
basic legal principles clearly indicate that your county, and
the various cities, villages and towns therein, must first seek
and obtain proper legislative authority before attempting
to organize a City-County Metropolitan Police Agency such
as presently contemplated.

RWWrJCM

Interception of Communications—Bomb and Harrassing
Calls—(Informal)—^The use of the "called pai'ty control
device" by the communications common carrier to trace
bomb scares and other haiTassing telephone calls would
not violate any Federal or State law if used with the con
sent of the receiving party.

March 3, 1971.

BuRLEiGH A. Randolph

District Attorney, LaCrosse County
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I am in receipt of your recent letter regarding bomb scares
and other harrassing phone calls. You indicate the follow
ing:

"Harrassing and obscene phone calls have long been a
difficult problem to solve Recently, the fad is to make
phony bomb scare phone calls. . . . The telephone company
does have a device which they refer to as the 'called party
control device' by which the person receiving the call can
lock in the telephone circuits. When this is accomplished the
phone company can very quickly trace back to the source
of the call. Tt should be understood that this device does not

involve the interception or recording of any communication
whatsoever. In addition, not only is the device installed with
the consent of the party, but it is not operable unless the
party receiving the call activates it."

You ask whether the use of the "called party control de
vice" by the communications common carrier, and with the
consent of the receiving party to the call, would be in vio
lation of any state or federal law. The answer is in the
negative.

Chapter 427, Laws of 1969, states the relevant Wisconsin
law. Chapter 427 is nearly identical to Title III of the Fed
eral Crime Control and Safe Streets act of 1968. Section

968.27 (3), Stats., defines the term intercept as it is used
in ch. 427, Laws of 1969:

"(3) 'Intercept' means the aural acquisition of the con
tents of any wire or oral communication through the use of
any electronic, mechanical or other device."

Since the "called party control" device does not "inter
cept" the contents of the wire communication, the use of
sucJi a device is not prohibited by sec. 968.31 (1), Stats.,
which provides:

"INTERCEPTION AND DISCLOSURE OP WIRE OR ORAL COM

MUNICATIONS PROHIBITED. (1) Except as otherwise specifi
cally provided in ss. 968.28 to 968.30, whoever commits any
of the acts enumerated in this section may be fined not
more, than $10,000 or imprisoned not more than five years
or both:"
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There is a second reason why the use of the called party
control device is not prohibited by Wisconsin or federal
law. Section 968.31 (2) (c), Stats., provides:

"(2) It is not unlawful under this chapter:

"(c) For a person not acting under color of law to inter
cept a wire or oral communication where such person is a
party to the communication or where one of the parties to
the communication has given prior consent to such intercep
tion unless such communication is intercepted for the pur
pose of committing any criminal or tortious act in violation
of the constitution or laws of the United States or of any
state or for the puiT)ose of committing any other injurious
act."

Since one of the parties to the telephone call must give his
permission to have the device installed, and must in fact
activate the "called pai'ty control device," the provisions of
sec. 968.31 (2) (c). Stats, apply.

In shori, the use of the "called party control device" is
both a reasonable and legal tool in order to attempt to put
an end to bomb scare and other haiTassing telephone calls.

RWW:PAP

Minister's Credentials—Marriage Solemnization—(Infor-
mal)—Resident clergyman must have a church under his
ministry in this state for authority to solemnize mandages.

March 11, 1971.

William A. Bablitch

District Attorney, Portage County

You ask whether "credentials of a minister" which ai*e

available for a fee of $1.00 from organizations located in
other states qualify a person to solonnize marriages under
Wisconsin Statutes.
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I am of the opinion that your question must be answered
negatively.

Section 245,17, Stats., provides:

"Credentials to be filed with clerk of circuit court. Before
any clergyman, licentiate or appointee named in s. 245.16
is authorized to solemnize a marriage, he shall file creden
tials of ordination, license or appointment, or other proof
of such official character, with the clerk of the circuit
court of some county in this state in tvhich is located a
church under his 7ninistry, who shall record the same and
give a certificate thereof, but any such clergyman, licentiate
or appointee who is not a resident of this state is likewise
authorized to solemnize marriages in this state upon filing
such credentials or proof, together with a letter of sponsor
ship from a clergyman of the same religious denomination
or society toho has a church in this state under his ministry,
with the clerk of circuit court of the county in which any
such marriage is to be performed, and said clerk shall record
the same and give a certificate thereof. The place where
such credentials are recorded shall be indorsed upon each
certificate of marriage by the officiating clergyman, licen
tiate or appointee and recorded with the same." (Emphasis
supplied)

The language underlined indicates that any person who is
a resident of this state and represents himself as a clergy
man must have a church in this state in order to perform
marriage ceremonies. Further, a person who is a nonresident
of this state, and who represents himself to be a clergyman
authorized to perform marriage ceremonies, must be spon
sored by a clerg3man who has a church in this state.

The definition of a "chm-ch under his ministry" as set
forth in sec. 245.002(2), Stats., is very broad. The subsection
reads as follows:

'Tn this chapter 'church under his ministry' includes any
congregation, parish or place of worship at which any
clergyman is located or assigned and also any administrative,
missionary, welfare or educational agency, institution or
organization affiliated with any religious denomination or
society in this state."
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In spite of the sweeping broadness of the foregoing defi
nition, there is a location requirement to be satisfied under
sec. 245.17, Stats. For instance, the word "place" may be
construed as an indefinite area in common usage, but it
may also mean "a building or locality used for a special
puiqjose." Webster's Seventh New Collegiate Dictionary.
In the phrase "place of worship" it is apparent that a spe
cific building or locality was contemplated by the legisla
ture. This construction is further buttressed by the require
ments that credentials of a clergyman be filed with the
clerk in the county "in which is located a church under his
ministry." Sec. 247.17, Stats.

Other than the requirement of a specific location, the
definition of the word "church" as used by the statute
appears to conform to a standai'd concept as commonly
understood that a church is any religious society or body.
A religious society, in turn, is "an assembly met, or a body
of persons who usually meet, in some stated place for the
worship of God and religious instructions. It is made up of
individuals who have associated together for religious as
opposed to secular puiqjoses, having no regard to the par
ticular mode or manner of constituting or foraiing the so
ciety or its being incoi-porated, although the term as used
in particular statutes may have reference to incorporated,
or quasi-incorporated religious societies. A religious society
can exist without having either a church building or a
parsonage." 76 C.J.S. Religious Societies, §1.

Based on the foregoing, it should be clear that creden
tials of a minister alone do not fulfill, statutory requirements
to officiate at marriage ceremonies.

It should be noted that the penalty for false solemnization
of marriage is provided under sec. 245.30 (2), Stats., as
follows:

"The following shall be fined not less than $100 nor more
than $1,000, or imprisoned not more than one year, or both:

tiifi

"(c) Penalty for false solemnization of mairiage. Any
person, not being duly authorized by the laws of this state.
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who intentionally undertakes to solemnize a marriage in this
state, or any person who intentionally participates in or in
any way aids or abets any false or fictitious marriage."

Although it is well established that a statute which pro
vides criminal penalties must be strictly construed, Justice
Holmes suggested that one who comes near a line of demar
cation drawn by a criminal statute takes the risk that his
conduct is in violation of the law. U. S. v. Wurzbach (1930),
50 S.a. 167, 280 U.S. 396, 74 L.ed. 508.

RWWrWLJ

Legal Notices—0 fficial Newspapers— (Informal) —^A
A county board may not designate more than one newspaper
having a general circulation in the county as its official
newspaper. However, the county board may direct that a
particular legal notice also appear in one or more other
county newspapers.

March 23,1971.

James R. Erickson

District Attorney, Polk County

You advise that the Polk County Board of Supervisors
has designated three of the seven weekly newspapers located
in Polk County, Wisconsin, as official newspapers for the
publication of legal notices of the county. Consequently,
such notices are published in all three newspapers when a
notice is required by law. You, therefore, request my opin
ion on the following question:

"May a County Board designate more than one newspaper
having a general circulation in the county as its official
newspaper?"

Chapter 985, Stats., which relates to the publication of
legal notices, does not appear to authorize a county board
to designate more than one newspaper having general cir
culation in the county as its official newspaper.
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It should first be pointed out that ch. 985, Stats., does
not require that your county designate any newspaper as
its official newspaper. Section 985.05, Stats., however, does
authorize the governing body of a county to designate a
newspaper published or having general circulation in the
county (and otherwise eligible under sec. 985.03, Stats., as
"its official newspaper." As far as can be ascertained from
the language used in this section, as well as the other sec
tions in ch. 985, it does not appear that the statutes con
template the designation of more than one official municipal
newspaper. Even the State of Wisconsin, for instance, desig
nates only one official State newspaper for the publication
of laws. In addition, assuming, as your question does, that
all three newspapers designated as official newspapers of
your county have a general circulation in the county, there
is at least a suggestion of unnecessary duplication and ex
penditure of tax monies.

The foregoing notwithstanding, it will be noted that sec.
985.02 (1), Stats., does provide in part that, "Except as
otherwise provided by law, a legal notice shall be published
in a newspaper likely to give notice in the ai*ea or to the
person affected. * * *" It is possible that the county board
at some time in the past has determined that no one weekly
newspaper published in the county would provide adequate
notice to persons throughout the county. Under such circum
stances, it would normally be permissible to publish a legal
notice in those papers determined to most likely "give notice
in the area or to the person affected." Such publication could
be directed by the county board even though the county had
not designated an official newspaper. If an official news
paper had been designated, however, the legal notice would
be required to appear at least in that newspaper.

in conclusion, then, nothing in ch. 985, Stats., would pre
vent your county board from designating a newspaper or
combination of newspapers in which a legal notice or certain
legal notices should be published, so as to insure that per
sons throughout the county receive proper notice. If, on the
other hand, the county desires to designate an official news
paper for the publication of its notices, it would designate
only one newspaper as such, even though it might consider
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it necessary to publish a particular legal notice in other
qualified county newspapers as well.

RWW:JCM

Newspaper Identification—Sex Crimes—(Informal)—
Newspaper identification of female as stabbing victim with
out direct or indii'ect reference to sexual crimes does not
violate sec. 942.02 (1) (a), Stats.

March 23, 1971.

James H. Olson

District Attorney, Dodge County

You have requested my opinion whether there would be
a violation of sec. 942.02, Stats., which prohibits the com
munication of the identity of victims of offensive crimes,
where the newspaper printed the names and ages of the
victims and stated that they were victims of knifing at
tacks, but made no reference to sexual crimes.

I am of the opinion that there would not be a violation
unless it could be proven that the publisher either directly
referred to a sexual crime listed in the statute or at the
time of publication knew that the persons identified were
victims of a sexual crime and used indirect language to con
vey that impression to his readers.

At the time of State v. Evjue (1948), 253 Wis. 146, 33
N.W. 2d 305, the statute, then sec. 348.412, read:

* * The identity of a female who may have been raped
or subjected to any similar criminal assault * *

At page 155 the court noted the object of the statute:

"It was no doubt intended to save from embai-rassment
and offensive publicity women who have been the subject
of the kind of assault delineated in the statute, and to aid
law-enforcement officers to more readily obtain evidence
for the prosecution of such criminal offenses. It is consid-
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ered that it is a mattei* of common knowledge that such vic
tims suffer far beyond anything suffered by men or women
in connection with other classes of crimes. It was to prevent
this and aid prosecuting officers that the legislature of
this and nineteen other states have enacted laws of this

general character."

Present sec. 942.02 (1) (a), Stats., provides:

" (a) Intentionally publishes in any radio or television
broadcast, newspaper, magazine, or other similar method
of disseminating news to the public, the identity of any liv
ing person as a victim or the identity of any living person
who is the victim of the crime of rape, sexual intercourse
without consent, sexual intercourse with a child, sexual per
version, or indecent behavior with a child, which crime is al
leged to have occurred in this state; or"

It is the connection of a given person with one of the
offensive crimes listed which is prohibited.

In my opinion mere identification of the girls as victims
of a stabbing would be insufficient. A different conclusion
might be reached if it could be established that the pub
lisher knew that the persons were victims of an unlawful
sexual crime and used indirect language to convey that im
pression to his readers.

RWWrRJV

County Supervisor—Conflict of Interest—(Informal)—
County board member employed by engineering and survey
firm may be possible conflict of interest in public contracts.

March 28, 1971.

Charles H. Pehlivanian

Acting Corporation Counsel, Racine County

You have requested my opinion whether a county board
supervisor, who is employed as business manager of an en-
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gineering and survey company, which in the past has done,
and in the future expects to do considerable surveying
and engineering work for the county, can legally serve on
the highway committee, on the planning committee or on
the county board when matters in which he or his employer
have a pecuniary interest are considered by the board or
the respective committee.

We are concerned with a possible conflict of interest prob
lem as distinguished from a compatibility of offices problem.

In general, it can be said that all supeiwisors in our repre
sentative foirn of government have a potential conflict of
interest problem.

I am not aware of any statute which would prohibit the
supervisor above referred to from legally seiwing on the
county board, or on either of the committees mentioned. It
is good governmental practice, however, for the electorate or
appointing authority, be it the board itself or board chair
man, to select supervisors and committee members who
have the least potential for conflict of interest.

Two statutes are primarily in point, sec. 946.12, dealing
with misconduct in public office and especially subsec. (3)
thereof, and sec. 946.18, which prohibits or strictly limits
private interest of public officers in public contracts.

The county has a definite interest, even though the onus
and primary risk are on the officer. Violation of the statute
can result in fine or imprisonment on the part of the offi
cer. However, the county has an interest in seeing that the
statute is not violated by any officer, since sec. 946.13 (3),
Stats., provides:

"(3) A contract entered into in violation of this section
is void and the state or the political subdivision in whose
behalf the contract was made incurs no liability thereon."

Under sec. 946.13(1) (a). Stats., it would be necessary to
determine whether there was a conti'act involved, and whe
ther or not the public officer, in his private capacity, nego
tiated or bid for or entered into a contract in which he had
a private pecuniary interest, direct or indirect and whether
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he was authorized or required by law to participate in the
making of that contract. Under sec. 946.13 (1) (b), Stats., it
would be necessary to establish that he participated in the
making of the contract or that he perforim in regard to
that contract some function requiring the exercise of discre
tion on his part.

In Heffernen v. Green Bay (1954), 266 Wis. 534, 542, 64
N.W. 2d 216, the court said:

"Such contract would have been void because of Raclials'

indirect interest in it as proscribed by the statute. Under
such circumstances it would have been immaterial that Ra-

chals in his capacity as aldennan did not vote upon the
awarding of the contract."

This holding was based on then sec. 62.09 (7) (d). Stats.,
which was repealed by ch. 603, Laws of 1959, when the
Criminal Code was revised. In 52 OAG 367, 370 (1963), it is
stated that a public officer may avoid a violation by refrain
ing to vote or participate in the negotiations. The Heffernen
case was not discussed in that opinion. It would appear that
under sec. 946.13(1) (b). Stats., it is a close question as to
whether an officer can avoid a violation by abstaining. Ab
stention from voting would not avoid a violation under sec.
946.13 (1) (a). Stats., if the other elements could be proven.
The exceptions included in sec. 946.13 (2), Stats., must al
ways be considered. Note that the exception in sec. 946.13
(5), Stats., runs only to sec. 946.13 (1) (b).

Your letter does not set forth specific contracts, amounts

involved, degree of ownership or participation of the super
visor in the company concerned, or degree in which he miglit
actually participate, bid or negotiate. While we are in part
concerned with yearly aggi'egate of contracts, each con
tract situation must be studied before a determination

could be made as to whether sec. 946.13, Stats., was violated.

One of the burdens of public office can be the foreclosure
of participation in certain public conti'acts which might
otherwise be available. On the one hand, the supervisor may
avoid possible violation of sec. 946.13, Stats., by abstention
from voting or other participation in making a contract in
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which he is directly or indirectly interested. On the other
hand, he may avoid making proposals in areas in which he
is financially interested. And, lastly, the board or its com
mittee may reasonably in certain cases choose to do busi
ness with individuals or firms which are known to be free
from iwtential conflict.

RWWiRJV

Reapportionment—Legislature—(Formal) — Reapportion-
ment of the Wisconsin Legislature discussed in reference to
Art. IV, sees. 1 through 5, Wis. Const., and the Fourteenth
Amendment of the U. S. Const.

Mai'ch 24, 1971.

Members op Joint Committee on Legislative Organiza
tion

You request my opinion on a number of questions relating
to the apportionment of the Wisconsin Legislature under the
various provisions of our State Constitution, principally sees.
1 through 5 of Art. TV thereof, and as required under the
Federal Constitution.

Sections 1 through 5, Wis. Const., provides in part, as
follows:

"Legislative power, section 1. The legislative power
shall be vested in a senate and assembly.

"Legislative power, section 1. The legislative power
of the members of the assembly shall never be less than
fifty-four nor more than one hundred. The senate shall
consist of a number not more than one-third nor less than
one-fourth of the number of the members of the assembly

"Apportionment. SECTION 3. * * * At their first session
after each enumeration made by the authority of the United
States, the legislature shall apportion and district anew
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the members of the senate and assembly, according to the
number of inhabitants, * * (Emphasis added)

"Assemblymen, how chosen. SECTION 4. * * The mem
bers of the assembly shall be chosen biennially, by single
disti'icts, on the Tuesday succeeding the first Monday of
November after the adoption of this amendment, by the
qualified electors of the several districts, such districts to
be bouTided by county, yrecinct, toivn or tvard lines, to con
sist of continguous territory aud be in as compact form as
practicable. * " * (Emphasis added)

"Senators, how chosen, section 5. " * * The senators
shall be electied by single districts of convenient contiguous
territory, at the same time and in the same manner as mem
bers of the assembly are required to be chosen; and no as
sembly district shall be divided in the formation of a senate
district. * * *" (Emphasis added)

You indicate that the Joint Committee on Legislative Or
ganization feels that several recent Federal reapportionment
decisions, rendered since the last definitive pronouncement
on the subject by the Wisconsin Supreme Court (State ex
rel. Reynolds v. Zimmerman (May 14, 1964), 23 Wis. 2d
606,128 N.W. 2d 16,128 N.W. 2d 349), suggest the need for
more current judicial guidance by way of a declaratory judg
ment action on certain constitutional questions affecting the
forthcoming legislative reapportionment. Your committee
therefore inquires:

(a) whether such relief should be sought in Federal Dis
trict Court or in the Wisconsin Supreme Court;

(b) what "controversy" should be established;

(c) who should constitute the "parties" under statutes re
lating to submission of an agreed case (sec. 269.01, Wis.
Stats., or similar IT. S. Code provisions) ?

As you point out, a significant number of relevant Federal
decisions have been rendered since Reynolds v. Zimmerman,
supra, and the landmark Federal decision which was before
the court at that time, i.e., Baker v. Carr (1961), 269 U.S.
186, 82 S.Ct. 691, 7 L.ed 2d 663. These more recent decisions
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include Reynolds v. Sims (1964), 377 U.S. 583, 84 S.Ct.
1362, 12 L.ed. 2d 506; Swann v. Adams (1967), 385 U.S.
440, 87 S.Ct. 569, 17 L.ed. 2d 501; Kilgarlin v. Hill (1967),
386 U.S. 120, 87 S.Ct. 820, 17 L.ed. 2d 771; KirkpatHck v.
Preisler (1969), 394 U.S. 526, 89 S.Ct. 1225, 22 L.ed. 2d
519, reh. den., 395 U.S. 917, 89 S.Ct. 1737, 23 L.ed. 2d 231;
Wells V. Rockefeller (1969), 394 U.S. 542, 89 S.Ct. 1234, 22
L.ed. 2d 535; Hadley v. Juni&r College Distnct of Metropoli
tan Kansas City, Missouri, et al. (1970), 397 U.S. 50, 90
S.Ct. 791, 25 L.ed. 2d 45.

Throug-h these decisions of the United States Supreme
Court, a case-by-case refinement of the equal protection
clause of the Fourteenth Amendment to the United States
Constitution has developed which has resulted in a doctrine
of constitutional law, which commands that whenever a state
or local government decides to select persons by popular
election to perform governmental functions, each qualified
voter must be given a vote which is equally weighted, inso
far as is practicable, with votes cast by all other electors.
See Hadley case, snpra.

Your inquiry is no doubt further generated in part by
statements appearing in the prior opinion of our office, re
ported in 56 OAG 105 (1967), which indicated that Senate
Bill No. 1, 1967, would result in an apportionment plan for
legislative districts which would be unconstitutional. In the
course of discussing the various reapportionment authorities
reported at that time, particularly Reynolds v. Sims, supra,
we there advised, at p. 108:

"These constitutional requirements [Art. IV, sees. 4 and
5, Wis. Const.], as previously interpreted by the Wisconsin
court, make the task of achieving equality between assembly
and senatorial districts a difficult one.

"It is possible that the Wisconsin court might now hold
that, in light of Reynolds v. Sims, these provisions must
give way to the United States constitutional requirements
of one man-one vote if a plan embodjdng them does not re
sult in substantial equality among assembly and senatorial
districts."
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And at page 111:

"In Swann v. Adams, it was stated that what is marginal
ly pei-missible in one state may be unsatisfactory in another
depending on the particular circumstances of the case. The
rule against splitting counties for attachment established in
1892 in Cimningham [The State ex rel. Attorney General v.
Cunningham (1892), 81 Wis. 440, 522, 528, 51 N.W. 724],
and followed in 1964 by Reynolds v. Zimmerman, before
Reynolds v. Sims, was based on constitutional interpreta
tion rather than express constitutional provision. This might
make the rule even more difficult to sustain if substantial
deviations result therefrom.

"It is, therefore, questionable whether the reapportion-
ment plan adopted by the Wisconsin supreme court in Rey
nolds V. Zimmerman would be constitutional under the rules
later established by the United States supreme court in
Reynolds v. Sims. Bill No. 1, S., would establish districts
with significantly greater deviations than those in the plan
adopted by the Wisconsin supreme court. I am of the opin
ion, therefore, that an apportionment act resulting from
enactment of Bill No. 1, S., 1967, would be unconstitutional."

Your first questions appear to proceed from an assumption
that a declaratory judgment action would be appropriate at
this time and would provide the legislature with additional
guidance as to the manner in which it is to proceed to re-
apportion our state. In my judgment, however such a sup
position is cleai-ly without foundation. Consideration of any
such action at this time is, at best, most premature.

As you suggest, in order to properly approach a court in
the very first instance, some "controversy" between proper
parties must exist. Courts will not normally indulge in the
rendition of purely advisory opinions. However, no contro
versy can be said to exist and a court cannot properly deal
with the more specific questions of constitutionality unless
or until a law has been duly enacted and some person has
been deprived of his constitutional rights by its operation.
Goodland v. Zimmerman (1943), 248 Wis. 459, 10 N.W. 2d
180. Therefore, before any court is in a position to deter-
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mine whether a reapportionment plan is valid, the plan must
be enacted as a law through the joint action of the legis
lature and the Governor. Since the 1971 Legislature has
convened, no reapportionment law has been enacted for use
in electing state senators and representatives at the forth
coming general election. Under such circumstances, the legal
action you suggest would simply delay the timely legislative
action demanded by our Wisconsin constitution and would
create an aura of procrastination reminiscent of the abor
tive reapportionment efforts of the 1960's.

While more recent state reapportionment experiences sug
gest that an eleventh hour crisis could again arise which
would generate and justify legal action to preclude a denial
of state and federal constitutional rights brought about by
a failure of the legislature and Governor to provide for a
valid reapportionment, such drastic action could only be
justified where it appeared the legislature and Governor
would be unable to enact a timely apportionment. Barring
such a catastrophy, however, court action such as you pres
ently suggest would have to abide the enactment of a reap
portionment law representative of the best efforts of the
two coordinate branches of state government which the
constitution holds initially responsible. Then, and only then,
could any person judge intelligently whether any legal ac
tion appeared necessary to preserve constitutional rights,
who would constitute proper parties or what forum should
be chosen.

You next inquire whether a legislative apportionment
should observe county lines as far as possible, consistent
with the primary requirement of achieving population equal
ity among districts.

This question was previously answered in the affirmative
by this office in 58 OAG 88 (1969). In that opinion, at page
91, the following is stated:

"... In my opinion the Wisconsin Constitution no longer
may be considered as prohibiting assembly districts from
crossing county lines, in view of the emphasis the United
States Supreme Court has placed upon population equality
among electoral districts. Nevertheless, apportionment of
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assembly seats should be done in accordance with both feder
al and Wisconsin constitutions, if possible. In other words,
the county line requirement of Cunningham [State ex rel.
Atty. Gen. v. Cunningham (1892), 81 Wis. 440, 51 N.W.
724] should be followed insofar as it does not compel dis
regard for the requirements of the federal equal protection
clause."

Your third question asks whether a legislature apportion
ment should observe precinct lines as far as possible, con
sistent with the primary requirement of achieving popula
tion equality among districts, and, if so, whether the popu
lation of precincts may be estimated.

In the Cunningham case, supra, our Supreme Court in
dicated that the term "precinct" as used in Art. IV, sec. 4,
Wis. Const., requiring assembly districts to be "bounded by
county, precinct, town or ward lines," had ceased to have
significance since precincts as political divisions had ceased
to exist. 81 Wis. 440, 514, 520. In so concluding, it was
pointed out that the precincts in existence in some counties
at the time the constitution was adopted in 1848, "cor
responded in some respects to the town or ward of other
counties" but that when the uniform system of town and
county government (Art. IV, sec. 23) became fully opera
tive no civil subdivisions which were the equivalent of the
precinct of territorial times remained other than towns and
wards.

It is my opinion that a court would hold that insofar as
may be consistent with population equality, town and ward
lines should be followed and that municipal precinct lines
may be disregarded.

In response to your question as to whether the population
of precincts may be estimated, it is my opinion that the
quality and detail of the current census appeal's to have
eliminated any need for estimates of populations.

You next request my opinion whether a legislative ap
portionment should observe village lines as far as possible in
districting since, as you point out, the word "village" is ab
sent from the list of boundaries which Art. IV, sec. 4, Wis.
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Const., indicates should be followed in the formation of as

sembly districts.

In my opinion, village lines may be utilized in the forma
tion of assembly districts. Such a conclusion is justified for
a number of reasons.

At the time of the adoption of the Wisconsin Constitution
in 1848, a firm concept of the nature of an incoiporated vil
lage was yet to be realized. Because of a lack of sophistica
tion and consistency, the incorporated village of this period
was sometimes structured more like a city than the village
we now know and at times was still considered a part of the
town for certain governmental purposes.

A number of early villages incorporated by special act,
both before and after the adoption of the constitution, were
divided into wards or districts for general governmental pur
poses such as collecting and expending taxes and the conduct
of elections. These wards also formed basic political or civil
subdivisions, which sometimes had their own governmental
framework, and from which representatives to the village
government would be chosen. Prior to the adoption of the
constitution, the term "village" could also apparently be
used more loosely to identify at least some of the communi
ties which had organized under more general laws, such as
No. 17 of the 1836 Laws of the Legislative Assembly of the
Wisconsin territory, designated "AN ACT to incoi'iDorate the
inhabitants of such towns as wish to be incorporated." This
act authorized "residents of any town or village of any num
ber of dwellings situated contiguous and convenient for such
puiTDOse" and containing 300 persons to become incoi-porated
"for the better regulation of their intemal police." These
incorporations were to be known "by the name and style of
the president and trustees of the town of "
Later on in territorial days, other villages were incorporated,
by special act, with much the same govenimental structure,
i.e., a president and trustees elected at large. Finally, to add
to the confusion, some communities appear to have been re
ferred to as villages when they had not been incorporated as
such.
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The early importance of town government as a basic gov-
eiTimental unit is demonstrated by the fact that when the
village of INIilwaukee incorporated as a city in 1846 each
of its wards were designated as "a separate township or
town under the laws regulating town and county govern
ment" and the three aldeiTnen of each wai'd were ex-officio

sui>ervisors of such towns. Also, some of the early Wisconsin
villages incorporated by special acts were joined to towns
for state or county elections by virtue of such acts. Jones v.
Kolb (1882), 56 Wis. 263, 267, 14 N.W. 177. Likewise, vil
lages organized under such general laws as ch. 70, R. S. 1858,
retained the right to vote at town elections.

There were numerous other examples of organizational
interrelationships between villages and towns. For example,
in the earlier days of statehood towns retained varying
degrees of authority to levy taxes upon village property and
from time to time certain town officers, such as the town
treasurer, assessor or marshal, performed functions which
would ordinarily be perfonned today by village officers. In
the Jones case, supra, however, the court found that villages
organized under ch. 40, R. S. 1878, were "separate and dis
tinct municipal corporations, as much so as the town from
whose territory the village is formed. . . ." 56 Wis. 268. In
terestingly, in supporf of this conclusion the court pointed
to an earlier act governing the incorporation of villages, ch.
188, Laws of 1872, as being a law ". . . intended to separate
the village from the town for the purpose of elections." 56
Wis. 269.

This decision was followed by Cole v. The President and
Trustees of the Village of Black River Falls (1883), 57 Wis.
110, 14 N.W. 906, which held that the legislature had no
power to give a voice in the election of village officers to
electors outside of the village. While these conclusions hard
ly come as much of a revelation today, these cases demon
strate the evolution which was necessary before the village
finally came to be fully recognized as a separate and inde
pendent civil and political subdivision clearly distinguishable
from the town in which it was located.
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The variety of different village poweis and forms of
government eventually suggested the need for uniformity.
This was largely accomplished by implementation of subdiv.
9 of sec. B1 and sec. 32, Art. IV (added to the Wisconsin
Constitution in 1871), which prohibited the enactment of
any special or private law for incorporating any village or to
amend the charter thereof and provided for future legisla
tive modification by general law, and by implementation
of the home rule amendment, Art. X, sec. 3, of 1921.

Today, when a new village is ci-eated by incoi'iwration or
an existing village is enlarged through annexation of town
lands, the town's corporate authority ceases with respect
to such lands falling within the new boundaries. As a conse
quence of this new or altered corporate relationship, some or
all of the boundaries of the village become new town boun
daries. Likewise, the village of today possesses many more
of the same basic characteristics of the first "wards" than

do present day city wards. And, of course, but for the vol
untary choice of past legislatures to constitute village gov
ernment as they have, villages could establish wards in
the same manner as cities. See Cole case, supra, and also
State ex reL Witkoivski v. Gora (1928), 195 Wis. 515, 218
N.W. 837.

In addition, it is of some significance that the current
court made apportionment includes an example of the use of
village lines in the creation of districts, i.e., the Village of
Fox Point in Assembly District Milwaukee 25 shares a
common boundary with the Villages of Bayside and River
Hills in Assembly District Milwaukee 18.

On the basis of the foregoing, I am convinced that if any
question previously existed as to the propriety of using
village lines in legislative reapportionment, such a prohibi
tion probably no longer exists. In my opinion, an incorpor
ated village is a "political," "civil" and "municipal" division
of our state in the same sense as the terms "town" and

"ward" are used in Art. IV, sec. 4, Wis. Const.

You last inquire whether the present composition of the
legislature, with a 100-member assembly and a 83-member
senate, can be retained in view of equal protection guaran-
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tees of Art. I, sec. 1, Wis. Const., and the Fourteenth
Amendment, U. S. Const., and the more specific require
ments of Art. IV, sees. 2 and 5, Wis. Const.

In my opinion it is doubtful that the present composition
of the legislature, with a 100-member assembly and a 33-
member senate, can continue in light of the more recent
emphasis placed on equality of voting power under both the
State and Federal Constitutions.

However important it may seem to maintain the present
number of representatives to the assembly at the maximum
allowed by the Wisconsin Constitution, it now appears evi
dent there is nothing so imperative in that figure, or the
number of senators allowed, which will withstand the re

quirement of equality of representation by population.

I do not suggest that the equal protection principles most
recently enunciated by the United States Supreme Court
in its apportionment decisions deny vitality to the other
apportionment principles set forth in oiu* state constitution.
However, I do suggest that future legislatures should ap
preciate the shift in emphasis and priority which these
cases reflect. As stated in the Hadley case, svpra, 90 S.Ct.
791. at p. 796:

"... We have said before that mathematical exactitude

is not required, Wesberry, siipra, 376 U.S. at 18, 84 S.Ct. at
535, Reynolds, supra, 377 U.S. at 577, 84 S.Ct. at 1389; but
a plan that does not automatically discriminate in favor of
certain districts is.

"In holding that the guarantee of equal voting strength
for each voter applies in all elections of governmental offi
cials, we do not feel that the States will be inhibited in
finding ways to insure that legitimate political goals of
representation are achieved. . . ."

Our Wisconsin Supreme Court pointed out in the Cun-
ninglianh case, supra, p. 531, that under our constitution
there is no proper basis for the formation of senate dis
tricts until the assembly districts have been properly ap
portioned and formed. Therefore, if the assemblv districts
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are apiJortioned in such a manner as will, in the words of
the Hadley case, supra, "insure, as far as practicable, that
equal numbers of voters can vote for proportionally equal
numbers of officials," it is difficult to accept the possibility
of maintaining 100 seats in the assembly and 33 seats in the
senate at the same time. Since the legislature must be as
faithful to equal protection principles in the apportionment
of senate districts as well as in the apportionment of as
sembly districts, and inasmuch as A if. IV, sec. 5, of our
constitution prohibits the division of an assembly district
in the formation of a senate district, it is doubtful that the
required measure of equality of voting power could be
achieved unless each senate district contained the same

number of assembly districts.

RWWiJCM

18-Year-Old Vote—Elections—(Formal)—Local munici-
]5al clerks should proceed with registration of 18-, 19- and
20-year-old citizens, newly enfranchised for national election
liui-poses by the Federal Voting Rights Act Amendments
of 1970, even though the Wisconsin Legislature has not as
yet altered any of the state voter registration statutes so
as to bring our state law into harmony with the provisions
of the federal law. Art. I, sees. 2 and 4, U. S. Const.

Mai-ch 29, 1971.

Robert C. Zimmerman

Secretary of State

You have asked whether local municipal clerks should
proceed to register citizens 18, 19 and 20 years old in light
of the requirements of the Federal Voting Rights Act
Amendments of 1970, as inteiTpreted by the recent United
States Supreme Court decision, Oregon v. Mitchell (1970),
400 U.S. 112, 91 S.Ct. 260, 27 L.ed. 2d 272, and companion
cases, even though the Wisconsin Legislature has not as yet
altered any of the state statutes dealing with voter registra-
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tion so as to bring our state law into harmony with the
provisions of the federal law.

Title III {18-year-old vote) of the Federal Voting Rights
Act Amendments of 1970, Pub. L. 91-285, 84 Stat. 314, pro
vides, in paii, as follows:

"PROHIBITION

"Sec, 302. Except as required by the Constitution, no
citizen of the United States ivho is otherwise qualified to
vote in any State or political subdivision in any primary
or in any election shall be denied the right to vote in any
such primary or election on account of age if such citizen
is eighteen years of age or older." (emphasis added)

In considering this language of the federal law and in
treating the constitutional challenge to its validity, the court
held in Oregon v. Mitchell, supra, "... that the 18-year-old
vote provisions of the Voting Rights Act Amendments of
1970 are constitutional and enforceable insofar as they per
tain to Federal elections and unconstitutional and unenforce

able insofar as they pertain to state and local elections." 91
S.Ct. 260, 261.

Title III of the 1970 Act makes no direct reference to the

registration of newly enfranchised 18-year-old electors and
no uniform federal standards are established in this regard.
However, the law does provide that in order to exercise his
federal franchise, the prospective voter must be "otherwise
qualified to vote" in his state or political subdivision. It is
my opinion, therefore, based on the foregoing language,
that Congress intended that the 18-year-old franchise be
implemented by and subject to existing state and local voter
registration machinery and laws.

I consider the views of Mr. Justice BLACK, who an
nounced the judgments of the Court, most instructive in this
regard, particularly since his ultimate conclusions appear
to have been adopted as the judgment of the court on the
question of the 18-year-old vote. Mr. Justice BLACK, at
page 263, first indicates, as a basic proposition, that Con
gress possesses the power "... to make or alter election regu
lations in national elections, including the qualifications of
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voters . . . He next quotes at length from the opinion of
an unanimous court in Smiley v. Holm (1932), 285 U.S. 355,
52 S.Ct. 397, 76 L.ed. 795, holding that Art. I, sec. 4, U.S.
Const., authorizes Congress to suyylement election regula
tions that the legislatures of the states are authorized to
prescribe with respect to congressional elections, or to
snbstitiite its own. He, therefore, concludes, at page 264:

"In short, the Constitution allotted to the States the pow
er to make laws regarding national elections, but provided
that if Congress became dissatisfied with the state laws,
Congress could alter them . . ."

Mr. Justice BLACK again emphasizes the point at page
265 of the opinion, where he states:

.  . Moreover, Art. I, § 2, is a clear indication that the
Framers intended the States to determine the qualifications
of their own voters for state offices, because those qualifi
cations were adopted for federal offices unless Congress di
rects otherwise under Art. I, § 4. . . ."

While registration at this time may lead to some con
fusion on the part of both the newly franchised voter and,
local clerks, this cannot justify denying such a voter his
right to register and vote. Even though legislative guide
lines are inexact at present, it is my opinion that local
clerks will neither be violating their oaths of office nor any
state law by registering citizens of Wisconsin who are
entitled to exercise their newly acquired federal franchise.
In fact, it is undoubtedly the responsibility of all local clerks
to implement the new federal franchise by utilizing the
present registration statutes insofar as possible.

Local clerks should be reminded, however, that they must
maintain a dual system of registrations; i.e., the registra
tions of under-21 voters must be segi^egated from registi'a-
tions of voters 21 or over, since voters under age 21 may
not presently vote in State or local elections under Wiscon
sin law. I also wish to point out that registration is not re
quired in all municipalities. See sec. 6.27, Stats. Until the
legislature acts, persons 18 to 20, claiming a right to vote in
federal elections in municipalities where registration is not
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required will have to assert such right at the polls or when
they request an absentee ballot.

The foregoing points to the obvious and immediate need
for implementive legislation to clarify the duties of the
local clerks. In this connection I feel it would be most ap
propriate for you to urge early consideration of this mat
ter by the legislature. I would not hesitate joining you in
this regard if you would so desire.

In the interim, however, it appears that local municipal
clerks have the duty to proceed with registration of newly
enfranchised 18- to 21-year-old voters in accord with the
federal mandate and in accord with Wisconsin registration
statutes insofar as applicable in order that these voters are
not denied their right to vote in federal elections on account
of age.

RWWrJCM

Illegal Practice of Law—Attorney-Client—(Informal)—
Officers and employes of a bank are not illegally practicing
law where they fill out lease forms which have been design
ed and prepared by the attorney representing the owner of
the property being leased under a property management
agi'eement between the owner and the bank.

March 31, 1971.

John B. McCarthy

Staff Counsel, State Bar of Wisconsin

You ask my advise as to whether the following set of
facts may constitute unauthorized practice of law by a
bank's officers or employes:

Where a private hospital, which has purchased residential
or apartment-type real estate properties for the purpose of
future expansion of its facilities, engages a local banking
institution as its agent to manage the properties on a fee
basis, and the banking institution utilizes a form lease for
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residential and commercial leasing prepared by the hospit
al's attorney (not WB Form 22-Wisconsin Real Estate Ex
amining Board form), with the bank's officers or employes
filling in only the location of the leased premises, name of
the lessee and the monthly rental which is predetermined
by the owner prior to rental, and the execution of a security
deposit form.

It is significant that the hospital's attorney has prepai-ed
a foim lease for residential and commercial leasing. That
function, obviously, when done for another, is the practice
of law. The question, then, is whether what the bank's offi
cers or employes do, that is, the filling in of the location, the
name of the lessee, the monthly rental, and the security
deposit form, constitutes the practice of law within the
meaning of sec. 256.30, Stats.

In the case of State ex rel. Reynolds v. Dinger (1961), 14
Wis. 2d 193, 109 N.W. 2d 685, the Supreme Court, which
has the exclusive power to regulate the practice of law,
concluded that a rule of the Real Estate Brokers' Board,
which included provisions allowing the completion and use
of standardized forms by brokers in transfeiring title to
real estate, permitted to a limited extent the practice of
law by nonlawyers. However, the court refused to declare
the rule invalid, even though it affected the practice of
law, because it considered the rule a salutary one which in
its essentials continued a practice of laymen which the court
had long tacitly permitted and which had worked reason
ably well.

The court pointed out, however, that whenever in the
court's view the public interest required it, the court would
discontinue its approval of the practices relating to the
practice of law which had been approved in an administra
tive rule of the Real Estate Brokers' Board.

Tn the present case, it appears that the officers and em
ployes of the bank are merely filling out forms which have
already received the professional attention of the attorney
for the principal. Therefore, it can be concluded that, in
fact, that attomey is probably responsible for the clerical
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functions that are being performed by the bank's officers
or employes. Thus, even though those clerical functions
might possibly be considered to be within the practice of
law, they are not the unauthorized or illegal practice of law
within the meaning of the Dinger case.

Thus, I must conclude that if any action was brought
against the bank's officers or employes, such action would
certainly fail if criminal in nature, and would probably fail
if bi'ought in quo warranto in the absence of a showing of
"* * * danger and expense to the public in any substantial
degi'ee * * Dinger, p. 205.

RWW:LLD

State University System—Tenure—(Informal)—Under
sec. 37.31, Stats., the faculty acquires tenure in the system
as distinct from tenure at one particular institution within
the system.

March 31, 1971.

Samuel G. Gates

Associate Director, Wisconsin State Universities

You have requested my opinion as to whether members
of the faculty of the Wisconsin State University System
acquire tenure at a particular institution within the system,
or whether they acquire tenure in the system at large.

This question involves interpretations of sees. 37.02(1),
37.11(2), 37.11(3), and 37.31, Stats, The pertinent provi
sions of these sections and subsections of the statutes read

as follows:

"37.02(1) The Board of Regents * * " are constituted a
body corporate * *

"37.11 The Board of Regents shall have the government
and control of all the state universities, * *"
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"37.11 (2) Appoint a president and assistant and such
other teachers and officers and employ such persons as
may be required for each of said State Universities; * * *"

"37.11 (3) Remove at pleasure any president, assistant
or other officer or person from any office or employment
in connection with any such state university, but dischai'ge
of teachers shall be governed by s. 37.31."

"37.31 (1) (a) All teachers in any state university
shall initially be employed on probation. The employment
shall be pennanent, during efficiency and good behavior,
after appointment and acceptance thereof for a sixth
consecutive year in the state university system as a teach-
er. " "

"37.31 (Im) A teacher shall lose tenure upon discharge or
resignation from the state university system.

In my opinion, these statutes concern the same general
subject matter and, therefore, must be considered in pan
materia.

It is apparent at first blush, from my reading of these
statutes, that particular institutions within the state uni
versity system have no legal identity. The only entity created
by the law is the corporate entity, the Board of Regents.
This fact, plus the provisions of sees. 37.11 (2) and 37.11
(3), Stats., leave no room for argument with the proposition
that the faculty consists of employes of the corporate entity,
the Board.

The language of the tenure statute (sec. 37.31, Stats.)
specifically refers, in my opinion, to tenure in the system
as distinct from tenure at any particular institution. For

example, sec. 37.31 (1) (a), Stats., reads in part:

"* - acceptance thereof for a sixth consecutive year in

the state mdversity system as a teacher. * * *" (Emphasis
supplied)

And subsection (Im) reads in part:

"a teacher * * from the state university system. * * *"
(Emphasis supplied)
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In answer to your question, tenure is acquired in the sys
tem at large.

The consequences of this result are, as suggested in your
letter, that a tenured teacher must be given an opportunity
to teach at another institution within the system if his
position is abolished at his present institution, provided the
teacher is competent and that there is an opening at some
other institution.

Aside from the statutes involved, the courts have recog
nized that notwithstanding the good faith abohshment of a
position, the employe should be given the opportunity of
continued employment if there is a suitable position avail
able (100 ALR 2d 1163). The principle stated in this author
ity is clearly in harmony with my interpi'etation of tenure
under our particular statutes.

It is important to note that the opinions expressed in this
letter ai'e only applicable to the tenured faculty and do not
relate to those teachers who are hired to teach at a particu
lar institution for a particular term and who have not ac
quired tenure. The nontenured faculty are hired as a matter
of contract law to teach for a specific term at a particulai'
institution and it would, in my opinion, be a breach of the
employment contract to attempt a unilateral transfer of this
employe during the tenn of his contract.

RWWiCAB

Real Estate Broker's License—Tenants Union—(Inform
al)—Actions of tenants union on behalf of members may
require license as real estate broker.

April 1, 1971.

Gerald C. Nichol

District Attorney, Dane County

Your predecessor requested an opinion whether tenants
may organize for mutual self-help purposes with respect to
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rental proi^erties. You indicate that you still have need for
advice in this area.

T am of the opinion that tenants can organize. However,
in the achievement of their goals, sucli persons, including
any profit or nonprofit coi*poration, must use methods which
are not proscribed by law.

You specifically inquire whether the Madison Tenants
Union must obtain a real estate broker's license to engage
in certain activities exercised on behalf of tenant members.

Although the information furnished with the inquiry of
your predecessor did not disclose information iis to the

organization of the Madison Tenants Union, the Wisconsin
Real Estate Examining Board has furnished us with a file
of some substance. I am advised that much of this material

was previously made available to your office.

The Tenants Union was previously oi'ganized as an unin
corporated voluntary association. Its constitution provided
for membership on payment of fee, an executive committtee
of ten who had power to enact and repeal bylaws and to
carry out administi'ative functions. The executive committee
had limited power to enter into contracts which directly af
fected any member or gi'oup of members, subject to ratifi
cation by a voting majority of the members affected. The
constitution stated that one of the pui'poses of the associa
tion was to promote:

" * * bettei* landlord-tenant relations, better housing
conditions, fair rents, just and equitable settlement of dis
putes and grievances between landlords and tenants, and to
secure leases between landlords and tenants which promote
the above imrposes, through collective bargaining." (See
Exhibit B, attached.)

On or about August 4, 1970, the MTU reorganized as a
nonstock, nonprofit coi*poration under ch. 181, Stats. The
stated purpose was "to organize and assist tenants in their
efforts to improve housing terms and conditions in the
Madison, Wisconsin area." (Exhibit A, attached.)

Chapter 136, Stats., was renumbered to ch. 452, by ch.
336, Laws of 1969.
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Section 452.03, Stats., provides in part:

"No person shall engage in or follow the business or occu
pation of, or advertise or hold himself out as or act tempor
arily or otherwise as a real estate broker or salesman with
out a license."

Section 452.01 (2) (a), Stats., defines a real estate brok
er to include one who:

"(a) For another, and for commission, money or other
thing of value, sells, exchanges, buys or rents, or offers or
attempts to negotiate a sale, exchange, purchase or rental
of an interest or estate in real estate."

Where rental of real estate is involved, violation would
result only where it was proven that there was (1) an offer
or attempt to negotiate, (2) it was performed for another

and (3) for a commission, money or other thing of value.

On the basis of the documented information furnished by

the Wisconsin Real Estate Examining Board, it is my opin
ion that certain members of the voluntary association and
officers of the coiiDoration probably did engage in activities
which would require licensing under ch. 452, Stats. If the
coi*poration is to continue to engage in activities of negotia
tion of rental leases for others, even though they be tenant
members, and for a consideration, such corporation would
also require a license.

On the basis of the following exhibits, there is no ques
tion but that there were acts of negotiation or attempted ne
gotiation of contracts for the rental of real estate on behalf
of another, and for consideration.

The propei'ty involved was never that of the association
or corporation. It was owned by third-party landlords. Ac
tual conti'acts for the rental of an interest in real estate

were involved. In certain cases it appears that representa
tives of IMTU negotiated or attempted to negotiate specific
lease contracts between a landlord and a tenant and acted

to withhold rent, in escrow, with respect thereto. In other
cases the attempted contracts between the MTU and land
lord would govern, at least in part, specific terms of indi-
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vidual lease contracts between the landlord and tenant. The

negotiation or attempted negotiation was on behalf of an-
othei', individual tenants who were, or, for the purposes of
participation, became members of the voluntary association
or coi'poration. More is involved than mere I'ecommendation

of suggested lease terms or aii'ing of grievances. In certain
instances, it appears that the union representatives were
in part acting, or sought authority to act, for the landlord
as against certain tenants or tenant members. (Exhibit F,
par. 8.)

It will be noted from exhibits hereinafter referred to that

consideration was received or attempted to be collected from
both tenants and from the landlord.

Where negotiation or attempt to negotiate the rental of
an interest in real estate for another is proven, consideration
will be presumed. Section 452.19, Stats., provides:

"In any prosecution for violation of this chapter proof
that a person acted as a broker or agent or salesman is
piima facie proof that compensation therefor was received
or promised."

Our court has construed "negotiation" as it relates to a
broker's right to a commission in listing contract disputes
to mean that the efforts of the broker to interest a pros
pective purchaser must have proceeded to the point where
the prospect would be considered a likely purchaser.

Miinson v. Furrer (1952), 261 Wis. 634, 53 N.W. 2d 697.

Dunn Stringer Investment Co. v. Kranss (1953), 264
Wis. 615, 618, 60 N.W. 2d 346.

George Nangen & Co. v. Kenosha Auto Transport Corp.
(1965), 238 F.Supp. 157.

Jessup V. La Pin (1967), 35 Wis. 2d 186,150 N.W. 2d 342.

Section 452.01 (2) (a). Stats., is broader, however, in that
it also covers attempts to negotiate, that is, attempts to
complete a contract for the sale or rental of real estate for
others and for a commission.
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For a discussion of the words "attempts to negotiate" as
used in see. 452.01 (2) (a), Stats., see 55 GAG 188, 189
(1966).

Indications that representatives of MTU did negotiate
or attempt to negotiate is demonstrated by the red-marked
areas of the following exhibits or by the exhibit itself:

1. Exhibit C. Publication of Tenants Union entitled "Build

the Community — Build the Nation." Paragraph 2 (offer to
negotiate).

2. Exhibit B. Constitution of Madison Tenants Union.

Article I (offer to negotiate).

3. Exhibit E. Madison Tenants Union publication entitled
"A Brief History of the Madison Tenant Union." Page 2,
paragraphs 3 and 4, and page 3, paragi*aph 5. (Negotiations
— Bandy, Pleins and Engen.)

4. Exhibit D. Publication of Madison Tenants Union en

titled "Madison Tenant Union Policy Statement." Page 2,
paragraph 4 (offer to negotiate).

5. Exhibit F. Proposed agreement as negotiated between
Madison Tenants Union and landlord, William T. Bandy.

6. Exhibit G. Proposed lease as negotiated by Madison
Tenants Union with landlord, Richard Heins, and agree
ment as to Grievance Board.

7. Exhibit H. Madison Tenants Union proposed agree
ment with landlord, P. S. Engen.

8. Exhibit I. Madison Tenants Union proposed agi'eement
between its Local No. 4 and landlord, Philip Engen.

9. Exhibit J. Part I of Madison Tenants Union proposed
collective bargaining agreement with all landlords.

10. Exhibit K. Pai*t II of Madison Tenants Union proposed
collective bargaining agi*eement-lease with all landlords.

11. Exhibit L. Letter of January 5, 1970, from Madison
Tenants Union to landlord, Phil Engen. (Attempt to nego
tiate.)
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12. Exhibit M. Letter of February 19, 1970, from Madison
Tenants Union to landlord, Philip S. Engen. (Attempt to
negotiate.)

13. Exhibit N. Letter of January 13, 1971, from Madison
Tenants Union to landlord, Philip Engen. (Attempt to nego
tiate.)

14. Exhibit 0. Memorandum of investigator, Walter R.
Eglsaer, as to conferences with landlord, Richard Heins,
and his attorney, relative to Tenants Union negotiations
as to a lease and grievance procedure.

As evidenced by the enclosed exhibits attached hereto,
the Madison Tenants Union receives benefits and compensa
tion in one of several ways. These benefits and compensa
tion, depending on the circumstances of specific cases, may
be of the type and nature contemplated by the language in
sec. 452.01 (2) (a). Stats., which states "* * * for commis
sion, money or other thing of value ♦ *

1. Exhibit P. Bylaws of Madison Tenants Union, pai'a-
graph 7. Membership dues of $2.00 charged by Madison
Tenants Union.

2. Exhibit F, page 4; Exhibit G, page 8; Exhibit J, page 1.
Landlord required to pay to Madison Tenants Union a fee
of $1.00 per month per tenant.

3. Exhibit F, page 4; Exhibit J, page 4, paragi*aph 28.
Option to purchase property of landlord with percentage of
landlord mortgage pajnment accruing as equity in the pro
perty to Madison Tenants Union.

4. Exhibit J, page 3, paragraph 25. Interest on rent de
posits withheld from landlord and paid to Madison Tenants
Union to accrue to Tenants Union.

5. Exhibit Q. Rent reduction kickback. Fifteen percent
of rent reduction obtained for the tenant by the Tenants
Union is to be retained by the Union and any interest on
rent deposits to accrue to Tenants Union.

Further investigation should be made as to the compensa
tion received by officers or agents of the corporation. It
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may develop that commissions as well as salaries are in
volved.

The Real Estate Examining Board or your office has a
number of avenues to take in the face of an alleged violation.

Section 452.18, Stats., provides for a fine of not more than
$1,000 or imprisonment of not more than six months, or
both, and requires prosecution by the district attomey.

Section 452.10 (1), Stats., provides that the Examining

Board may conduct an investigation and hearing on notice
as to whether any person has acted as a real estate broker.
It is questionable whether such procedure would be pro
ductive, and could delay or prejudice a long-tei*m solution by
way of criminal action or injunctive relief.

Section 452.10 (la). Stats., provides that the Boai'd, in
the alternative, can proceed in circuit court through its
staff counsel for a temporary restraining order or injunction
or writ of we exeat to deteimine the matter if it believes

that continuation of the activity might cause injury to the
public interest.

See State ex rel. Real Estate Examining Board v. Ger-
hardt (1968), 39 Wis. 2d 701, 159 N.W. 2d 622.

I suggest that you consult further with the representa
tives of the Wisconsin Real Estate Examining Board, or
other complainants, who are willing to cooperate and sign
a complaint, and marshal specific facts with respect to one
or more specific incidents at given dates of time and persons
before proceeding.

R\\W:RJV

County Government—Parks—(Informal)—^The f o u r -
tenths of a mill annual tax levy applies limitations set forth
in sec. 27.06, Stats., when county parks ai'e operated by a
county park commission, pui'suant to sees. 27.02, et seq.,
Stats., or a county board committee to which the functions
and duties of such commission have been transferred, pur-
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suant to sec. 59.15 (2) (b). Stats., but not where county
parks are operated under the express provisions of sec.
27.015, Stats.

Annual taxes levied to pay principal and interest on coun
ty indebtedness incurred under ch. 67, Stats., for park pur
poses, must be included within the mill limitation set forth
in sec. 27.06, Stats. Proceeds from the sale of part of a
county park may be used for capital improvements in coun
ty parks in addition to a maximum annual levy under sec.
27.06.

April 5, 1971.

Lawrence R. Nash

Corporation Counsel, Wood County

You advise that several years ago Wood County created
Dextendlle Park, which includes an artificial lake, and is
sued its promissory notes under sec. 67.12, Stats., to fund
the project. A direct, annual, irrepealable tax was levied at
the time of said borrowing for the purpose of retiring said
indebtedness, the principal and interest will be completely
amortized in 1973. At the time the Dexterville Park was

originally developed, the county's parks were apparently
operated under a county park commission subject to sees.
27.02 et seq.. Stats. The county park commission system
was abandoned in 1970, however, and operation of the coun
ty parks is now under a committee of the county board.
Current 1970 census data indicates that the present popula
tion of Wood County is approximately 65,500.

You fii-st inquire whether or not annual taxes levied by
your county to pay the principal and interest on county in
debtedness incurred under ch. 67, Stats., for the purpose of
acquiring land for county parks and improving the same,
must be included in determining the four-tenths of a mill
annual tax levy limitation established under sec. 27.06, Stats.

Section 27.06, Stats., provides, in part, as follows:

"Mill-tax appropriation. The county board may annually,
at the same time that other county taxes are levied, levy a
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tax upon the taxable property of such county not exceeding
four-tenths of a mill upon each dollar of the equalized valu
ation of the taxable property upon which other county taxes
are levied and collected; provided, that a larger levy may
be made for this purpose in counties having a population
of 250,000 or more. The entire amount of such special tax
shall be collected as other taxes are collected and paid into
the county treasury as a separate and distinct fund, to be
paid out only upon the order of the county pai'k commission
for the purchase of land and the payment of expenses
incurred in carrying on the work of the [county park] com
mission, * " "

In 30 OAG 207 (1941), our office discussed the mill rate
limitation contained in sec. 27.06, Stats., at some length.
Several points were made in that opinion which I feel bear
directly on the question you now raise. First and foremost
is the ultimate conclusion of the opinion set forth on page
211, as follows:

*Tt is therefore our opinion that a county having a county
park system and a county park commission may not raise
funds by general taxation and expend them for general park
purposes (except in the instances covered by the express
special provisions above mentioned), and is limited in rais
ing taxes and make expenditures for that purpose to the
special tax provided by sec. 27.06 and in the manner therein
set forth. As the tax provided thereby is to be used 'for the
purchase of land and the payment of expenses incurred in
carrying on the tvork of the [county park] commission' it
necessarily applies to all of the work of the commission
which includes not only supervision but laying out, improv
ing, maintaining and governing all county parks." (Emphasis
added)

I concur with your view that this particular opinion ap
pears to indicate that debt service on the tjrpe of borrowing
you descidbe must be included within the four-tenths of a
mill limitation set forth in sec. 27.06, Stats. However, I can
not agree with your conclusion that the mill limitation set
forth in that statute applies whether or not a county's parks
are operated under a county park commission.
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In 52 GAG 69 (1963), our office indicated that counties
are authorized to operate county parks in any of four ways:
by a county rural planning committee or by a county park
board under the express provisions of sec. 27.015, Stats.,
under a county park commission pursuant to sees. 27.02
et seq.. Stats., or under a county board committee established
by the county board under the authority contained in sec.
59.15 (2) (b), Stats. Section 59.15 (2) (b) reads:

"(b) The board may abolish, create or re-establish any
such office, board, commission, committee, position or em
ployment, and may transfer the functions, duties, responsi
bilities and privileges to any other agency including a com
mittee of the board except as to boards of trustees of coun
ty institutions."

Your letter does not describe the method by which your
county abandoned the county park commission and then
commenced operation of your parks under "a committee of
the county board." If your county board simply transferred
the functions of the county park commission to a committee
of your county board, the mill limitation contained in sec.
27.06, Stats., would presumably continue since it would be
part of the total bundle of "functions, duties, responsibilities
and privileges" being transferred. If, on the other hand,
your county board acted to abolish the county park commis
sion and created a county rural planning committee instead,
under the express provisions of sec. 27.015, Stats., it would
then be my conclusion that the four-tenths of a mill limita
tion contained in sec. 27.06, Stats., would no longer be ap
plicable. Putting it another way, when a county is operating
its parks under statutory provisions other than sec. 27.02
to sec. 27.065, Stats., relating to county park commissions,
the mill limitation contained in sec. 27.06 is not applicable.

I also suggest you investigate whether the provisions of
sec. 59.07 (66), Stats., have any application to the operations
currently contemplated at Dexterville Park. This statute
reads as follows:

"improvement op artificial lakes. Appropriate money
for the purpose of maintaining, dredging and improving any
artificial lake existing on July 1, 1955, all or a portion of
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which is adjacent to or within a county park, and for the
acquisition of land required in connection therewith, without
regard to the limitation imposed by s. 27.06."

You further advise, as background to your second ques
tion, that a relatively small parcel of land with buildings
thereon originally purchased for the Dexteiwille Pai'k de
velopment is now being sold by the county to a private
purchaser. You, therefore, inquire whether the proceeds
of this sale can be used for capital improvement in the coun
ty parks in addition to moneys generated by a maximum an
nual levy of four-tenths of a mill.

Section 27.05 (3), Stats., which sets forth the powers of
the county park commission, does provide in part that no
land acquired by the commission, in the name of the county,
for park purposes may be disposed of by the county without
the consent of said commission and that all moneys received
for any such lands shall be paid into the county park fund
referred to in the above quoted portion of sec. 27.06, Stats.
Therefore, even if your county were still operating with a
county park commission, I would have no difficulty in con
cluding that the proceeds from such sale could be paid
into the county park fund and used for capital improve
ment in the county parks in addition to the moneys gener
ated by a maximum anual levy of four-tenths of a mill.
Furthennore, as pointed out in my answer to your first
question, the mill limitation does not apply to a county
rural planning committee operating under sec. 27.015, Stats.
The county board of any county operating under that sec
tion would be authorized to make the proceeds of the sale
available to said committee for capital improvements in the
county parks as long as the county board adheres to the re
quirements of sec. 65.90, Stats., in making such funds avail
able.

RWW.-JCM
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Chauffeur's License—Drunk Driving—(Informal)—Upon a
first conviction for drunk driving, a court must revoke both
the regular and chauffeur's license.

April 5, 1971.

James L. Karns, Administrator

Division of Motor Vehicles Department of Trcmsporta-
tion

You advised me that there is apparently some confusion
in this State concerning the revocation of a chauffeur's li
cense upon a conviction of operating a motor vehicle while
under the influence of an intoxicating liquor or a narcotic or
dangerous drug. You request that I render an opinion in this
matter to help clarify the law. Because of the existence of
two different sections in ch. 343, Stats., the revocation of a
chauffeur's license depends upon whether the driving while
under the influence conviction is for a first offense or for a

second or any subsequent offense.

Section 343.30 (Iq), Stats., provides in part:

"A court shall revoke the operating privilege of a per
son for a period of not less than 90 days nor more than 6
months upon such person's first conviction for violating s.
346.63 (1) (a) * * (Emphasis supplied)

Section 346.63 (1) (a) Stats., is the "operating under the
influence" section of the Motor Vehicle Code.

Section 343.31 (1), Stats., provides, in part:

"The administrator shall forthwith revoke a person's op
erating privilege upon receiving a record of conviction show
ing that such person has been convicted of any of the fol
lowing offenses under a state law or under a local ordinance
which is in conformity therewith, except that if a person
licensed as a chauffeur was convicted for operation of a
motor vehicle while under the influence of intoxicating
liquor and such person was not operating a vehicle as a
chauffeur at the time of such offense, only his regular li
cense shall be revoked as provided in this section:
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"(b) Upon the 2nd or any subsequent conviction for op
eration of a motor vehicle while under the influence of an

intoxicating liquor or a narcotic or dangei'ous drug.

" * * (Emphasis supplied)

Because sec. 340.01 (^0), Stats., defines "operating privi
lege" as a license granted under ch. 343, Stats., and because
"license" is defined in sec. 343.01 (2) (b), Stats., to mean
the "authority to operate a motor vehicle granted pursuant
to ch. 343, including * * chauffeurs' licenses," it is clear
that the provisions of sec. 343.30 (Iq), Stats., providing for
the 90 day to 6 month revocation upon the conviction of the
first offense of driving while under the influence, are ap
plicable to chauffeurs' licenses.

Thus, upon the conviction of a first offense of di'iving
while under the influence, the court must revoke the oper
ating privilege, which would include a chauffeur's license,
for not less than 90 days nor more than 6 months. Upon a
conviction of a second or subsequent offense of driving
while under the influence, the Administrator of the Division
of Motor Vehicles, Department of Transportation, is the re
voking authority, but he does not have the authority to
revoke a chauffeur's license if the licensee was not convicted
for operating while under the influence while driving under
his chauffeur's license.

Of course, under sees. 343.10 or 343.126, Stats., a chauf
feur may seek relief from a revocation of his license.

I am sure that this incongruous result is not what the
legislature intended. However, thei*e is no ambiguity in the
statutes which would permit a construction in order to pro
vide something different than what is plain on its face. It
is apparent that remedial legislation is in order, and I strong
ly recommend such legislation.

RWWiAOH
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Town Regulation—Mobile Homes—(Infonmal)—^Town
cannot have more restrictive ordinance regulating use and
location of mobile homes outside mobile home parks than
county.

April 6, 1971.

Paul M. Newcomb

Corporation Counsel, Sank County

You have requested my opinion whether a town can have
a more restrictive ordinance regulating the use and location
of mobile homes or trailers outside mobile home parks than
a county.

I am of the opinion that it probably cannot.

You state that the Sauk County zoning ordinance present
ly allows mobile homes and trailers only in camps or parks.
You state that it is proposed to amend the county zoning
ordinance to permit mobile homes of over 570 square feet
at any location. Some towns do not want mobile homes that
small and some do not want them outside of camps.

At the outset it can be stated that there might be some
difficulty in securing passage of such an amendment to
the county ordinance so as to be applicable in all towns
even though it is not a comprehensive revision under sec.
59.97 (5) (d), Stats. Under sec. 59.97 (5) (e) 6, Stats., a ma
jority of the towns may block such an amendatory ordin
ance.

Where a "trailer camp," alone, is concenied, sec. 66.058
(2)(c), Stats., specifically provides that:

" (c) In any town in which the town board adopts an ordi
nance regulating trailers under the provisions of this sec
tion and has also adopted and approved a county zoning
ordinance under the provisions of s. 59.97, the provisions of
the ordinance which is most restrictive shall apply with
respect to the establishment and operation of any trailer
camp in said town." (Emphasis added.)
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There is no similar provision with respect to single mobile
homes. However, sec. 66.058 (3) (e), Stats., recognizes that
individual mobile homes as well as parks may be regulated
by local ordinance.

"(e) If a mobile home is permitted by local ordinance to
be located outside of a licensed park, the monthly parking
permit fee shall be paid by the owner of the mobile home,
the occupant thereof or the owner of the land on which it
stands, the same as and in the manner provided for mobile
homes located in mobile home parks, and the owner of such
land shall be required to comply with the reporting require
ments of par. (c). Nothing contained in this subsection shall
prohibit the regulation thereof by local ordinance."

Section 66.058 (3) (e), Stats., does not in itself grant spe
cific authority to a town to regulate mobile homes. It is con
cerned with collection of a monthly parking fee in munici
palities.

In Des Jardin v. Town of Ch'eenfield (1952), 262 Wis. 43,
53 N."V\'. 2d 784, the court was concerned with a town ordin
ance regulating single trailers but did not determine the
question of the power of the town in the area. It held that
the ordinance could not be given retrospect effect.

The county's power to regulate mobile homes and trailer
parks comes primarily from its zoning power under sec.
59.97, Stats. Section 66.058 (2) (c). Stats., recognizes that
the zoning power may extend to trailer camps. Section 59.97
(4) (d). Stats., does provide:

"(d) Ti'ailer camps, or tourist camps and motels or both
and mobile home parks."

Individual mobile homes are not referred to in sec. 59.97

(4), Stats. However, there is no reason why they necessarily
must be in order to give the county general zoning and
building control powers.

The county's power in zoning, however, exists only out
side the limits of incorporated villages and cities.

While cities and villages and towns exercising village pow
ers probably had power with respect to the regulation of
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mobile homes before the enactment of sec. 66.058, Stats.,
that section, enacted in 1953, granted specific authority for
cities, villages and towns to regulate trailer camps and mo
bile home parks.

Section 66.058, Stats., is primarily concerned with mobile
home parks and the regulating and licensing thereof. Sec
tion 66.058 (2) (b), Stats., provides:

"(b) In order to protect and promote the public health,
morals and welfare and to equitably defray the cost of muni
cipal and educational services required by persons and fami
lies using or occupying trailers, mobile homes, trailer
camps or mobile home parks for living, dwelling or sleeping
purposes, each city council, village board and town board
may establish and enforce by ordinance reasonable stand
ards and regulations for every trailer and trailer camp and
eveiy mobile home and mobile home park; require an annual
license fee to operate the same and levy and collect special
assessments to defray the cost of municipal and educational
services furnished to such trailer and ti-ailer camp, or mo
bile home and mobile home park. They may limit the num
ber of units, trailers or mobile homes that may be parked or
kept in any one camp or park, and limit the number of li
censes for trailer camps or parks in any common school
district, if the mobile housing development would cause the
school costs to increase above the state average or if an
exceedingly difficult or impossible situation exists with re
gard to providing adequate and proper sewage disposal in
the particular area. The power confen-ed on cities, villages
and towns by this section is an addition to all other grants
and shall be deemed limited only by the express language
of this section."

The use of the words "trailer and trailer camps and every
mobile home and mobile home park" are used to give author
ity of the municipality over the units occupying parks as
well as the parks themselves and not authority to regulate
individual trailers outside of parks.

Cities, villages and counties probably have power to regu
late the use and location of trailers outside of parks under
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general health and welfare powers or zoning powers in the
case of counties. Hence the reference in sec. 66.058 (3) (e),
Stats.

Towns would also have such power under sec. 60.74,
Stats.; however, the zoning power of a town exists only
where the county has not adopted a county zoning ordinance
under sec. 59.97, Stats. General zoning ordinances of towns
exercising village powers are subject to the approval of the
county board where the county has a zoning ordinance.

If it is correct to conclude that sec. 66.058, Stats., does not
grant towns specific authority to regulate the type or loca
tion of individual trailers outside of trailer parks, then it
follows that they do not have that power by reason of sec.
60.74, Stats., in Sauk County, since that county has a county
zoning ordinance. I have been unable to find any other
statute relating to towns which would grant such power.
Towns have only such powers as are granted by statute or
necessarily implied.

RWWtRJV

County Surveyor-Compensation & Duties—Contracts—
(Informal)—Compensation and duties of elected county
surveyor discussed. Possible conflict of interest in public
contracts.

April 13, 1971.

Gerald C. Nichol

District Attorney, Dane County

You have requested my opinion on a number of questions
relating to the compensation to be paid an elected county
surveyor, the duties to be performed for the salary pro
vided, and possible conflicts of interest in contracts nego
tiated by him.

By ch. 499, Laws of 1969, effective March 26, 1970, the
legislature substantially revised sections of the statutes re-
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lating to the election, duties and compensation of the county
surveyor, and office and records to be maintained by him.

Section 59.12, Stats., was amended to provide that the
county surveyor shall be a registered land suiweyor. Al
though not material to your inquiry, the county was em
powered :

"* * " In lieu of electing a surveyor in any county, the
county board may, by resolution designate that the duties
under ss. 59.60 and 59.635 be performed by any registered
land surveyor employed by the county. * * *"

Section 59.14 (1), Stats., was amended to require the
county to provide suitable office space at the county seat
or at such other place as the county board directs. Such
office is required to be open during usual business hours
each day, with right of the public to examine and copy all
books and papers required to be kept. Sections 59.60 (2)
and (3), Stats., provide that the suiweyor is to make and
keep certain records "in file in the office of the county sur
veyor to be provided by the county." Section 59.60 (6),
Stats., provides that surveys for individuals or corporations
may be performed by any land suiweyor employed by them,
providing that a true copy of the survey is filed within 60
days in the office of the county surveyor.

Section 59.65, Stats., fonnerly provided a schedule of
fees which the county surveyor could claim for seiwices fur
nished the county or from private persons emplojdng him.
In cei-tain cases the county board could establish higher fees.

As amended, sec. 59.65, Stats., now provides:

"In addition to the regular fees of land surveyors from
the parties employing him, the county surveyor shall re
ceive a salary of $1,500 per annum from the county; but
the county board of the several counties may at any annual
meeting fix the salary to be paid at a greater sum."

It should be noted that there is no longer authority for
deputies to charge on a fee or "regular fees of land suiwey-
or" basis, and no minimum salary is provided for deputies
under this section.
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Section 59.60 (1), Stats., recognizes that the county sur
veyor may do survey work for individuals and corporations:

"(1) Execute, by himself or a deputy, any and all surveys
required by the county or by any court. Surveys for indi
viduals or coiporations may be executed at the county sur
veyor's discretion."

Section 59.68 (1), Stats., was amended to make the coun
ty liable in the first instance for publication of notice, sur
vey and perpetuation of sections or other corners thereof:

"* * * The surveyor shall be paid the cost of said perpetu
ation from the general fund of the county."

Section 59.635 (3) and (4), Stats., were amended to
make the county liable for perpetuating landmarks in coun
ties where there is no county surveyor. Section 59.635 (9),
(10) and (11), Stats., provide:

"(9) At least bfo of all corners shown in the corner rec
ord book shall be checked by the county surveyor or a depu
ty and the references confirmed or new references made
each year.

•'(10) The county surveyor may employ other land sur
veyors to assist in this work and may accept checks of ref
erences for these comers from any land surveyor.

"(11) The cost of perpetuating these comers shall be
paid out of the county road and bridge fund or other coun
ty fund under s. 83.11."

Section 59.59, Stats., as amended, provides:

"The county surveyor may appoint and remove deputies
at will on filing a certificate thereof with the county clerk."

Prom a reading of ch. 499, Laws of 1969, it is apparent
that there may be a distinction between "deputies" and other
"land surveyors" employed by the county siuweyor and that,
whereas deputies must be registered land surveyors, there
is no requirement that land surveyors employed pursuant to
sec. 59.635 (10), Stats., be made deputies.

With respect to deputies paid from county funds, the
county board has authority under sec. 59.15 (2), Stats., to
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limit their number and provide for their compensation. If
county compensation is not provided, the officer could, in
theory, pay for their services out of his own salary.

It appears that the legislature, in enacting ch. 499, in
tended that:

1. The county surveyor be a registered land suiweyor.

2. That all surveys in the county be perfonned by regis
tered land surveyors.

3. That there be a central depository for the records and
files of the county suiweyor and for all surveys made with
in the county, that such records and field notes be county
property, and that said depository be at the office of the
county suiweyor in offices furnished by the county and open
during usual business hours.

4. That a concerted effort be made to update all corners
within the county at county expense.

5. That the statutory fee system be replaced with a salary
plus "regular fees of land surveyors" basis, subject to con
trol in the county board.

You state that the elected county surveyor in Dane County
has an established salary of $5,088.

You inquire:

"In view of the fact that we pay our county surveyor an
annual salary, do the duties required of him under sees.
59.635 (8) and (9) constitute duties covered by his annual
salary?"

You have not furnished me with the resolution establish
ing the salary of the surveyor under sec. 59.15 (1) (a).
Stats., which provides:

" (a) The board shall, prior to the earliest time for filing
nomination papers for any elective office to be voted on in
the county (other than supervisors and circuit judges),
which officer is paid in whole or part from the county
treasury, establish the total annual compensation for ser
vices to be paid him (exclusive of reimbursements for ex-
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penses out-of-pocket provided for in sub. (3)). The annual
compensation may be established by resolution or ordinance,
on a basis of straight salary, fees, or part salary and part
fees, and if the compensation established is a salary, or part
salary and part fees, it shall be in lieu of all fees, including
per diem and other forms of compensation for sei-vices ren
dered, except those specifically resei-ved to the officer in
such resolution or ordinance. The compensation established
shall not be increased nor diminished during the officer's
term and shall remain for ensuing teimis unless changed by
the board."

It is my opinion that a county boai'd, under this section
and sec. 59.15 (1) (b), Stats., could, even in view of the
language in sees. 59.60 (1), 59.63 (1) and 59.635 (11),
Stats., limit compensation paid to the county surveyor to
the salary established, in lieu of all fees, and could even
require that the county surveyor pay into the county treas
ury any fees collected from private individuals or coi'por-
ations for sun^^eys executed under his authority as county
surveyor.

Section 59.15 (4), Stats., provides:

"(4) INTERPRETATION. In the event of conflict between
this section and any other statute, this section to the extent
of such conflict shall prevail."

Where a county board has not acted to limit compensa
tion to salary, in lieu of all fees, it is my opinion that the
county surveyor can charge and retain fees equal to those
regularly charged by land surveyors in such county, from
parties employing liim, for surveys for private individuals
and corporations, authorized by sec. 59.60 (1), Stats., and
similar fees from the county for services under sec. 59.63 (1)
and under sec. 59.635, Stats. The board, as hereinafter
noted, could regulate the amounts of the fees to be charged
the county.

Were it not for sec. 59.63 (1), Stats., I would construe
sec. 59.635 (8), (9), (10) and (11), Stats., as requiring the
county surveyor to check 5 percent of the comers each year,
or have it done by surveyors employed by him if funds were
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available, as part of his duties for which the $1,500 or higher
salary referred to in sec. 59.65, Stats., was being paid, and
limit sec. 59.635 (11) to a fund for payment of land survey
ors employed by the county surveyor under sec. 59.635 (10).
However, sec. 59.63 (1) refers to the county surveyor and
states * The surveyor shall be paid the cost of said
pen^etuation

The salary provided in sec. 59.65, Stats., does, however,
cover the duties of the county surveyor to execute all sur
veys required by the county other than those in sees. 59.63
and 59.635, Stats., even where the resolution of the county
board does not provide that it is in lieu of all other forms of
compensation.

There is admittedly a problem area which would arise if
a county surveyor attempted to unfairly allocate work time
and charged the county for perpetuation services under sec.
59.635 (8), (9) and (11), Stats., for work which was done
in connection with a county survey required under sec.
59.60 (1), Stats.

While both subsections (8) and (9) of sec. 59.635, Stats.,
use the word "shall" with respect to the duty of the county
surveyor to check, establish or reestablish 5 percent of all
corners within the county each year, it is my opinion that
such figure is a desirable goal established by the legislature.
Whether the 5 percent figure could be met in any county
would depend upon the size of the county and number of
comers "originally established in the county by government
suiweyors," the ability of the county suiweyor to perfoim
the tasks or supervise the land suiweyors employed for the
purpose, activity of the state highway commission or county
highway department registered land surveyors, the avail
ability of registered land surveyors to be employed by the
county surveyor under sec. 59.635 (10), Stats., and the
amount of funds available under sec. 59.635 (11), Stats.,
which makes reference to sec. 83.11, Stats.

Section 83.11, Stats., provides:

"Any county board may provide that section and quai*ter
section corners in any highway constructed in whole or in
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pai-t with county funds may be marked with suitable per
manent monuments or markers; and the expense of putting
in and maintaining such markers shall be paid out of the
county road and bridge fund or other county fund as may be
determined by the county board."

The county board, in appropriating funds to carry out the
intention of the legislature, should consider the necessity
of funds to provide for and maintain office facilities, includ
ing those for the preservation of records, and personnel to
staff the same so that regular office hours may be main
tained. Tn setting the salary of the county surveyor and his
deputies, the board should consider the time which the
county surveyor must devote to office and supervisory
duties, the amount of county surveying which may be re
quired other than checking 5 percent of corners per year,
the functions which will be performed by deputies paid
from the county treasury, the time the county suiweyor
will have to personally check, establish or reestablish corner
posts as included in his salary if so specified by the board,
and the estimated cost of employing independent land sur
veyors under sec. 59.635 (10), Stats., to meet the 5 percent
goal if the county surveyor is unable to do such work per
sonally or by means of deputies paid by the county whose
duties as specified by the county board are to include such
work within the salaiy provided.

The county board can also, under the provisions of sec.
59.15 (2) (c). Stats., establish the general terms and rates
of compensation to be paid land surveyors employed by the
county surveyor under sec. 59.685 (10) and (11), Stats.,
at, or reasonably above or below, the rates regularly charged
by land surveyors in the area.

Your second question is whether there would be a viola
tion of sec. 946.13, Stats., in a county where the resolution
of the county board establishing the salary of the surveyor
did not 'provide that it was in lieu of all fees, where the
county suiweyor did work under sec. 59.635 (8) and (9),
Stats., and was paid in excess of $2,000 therefor.

I am of the opinion that there would be no violation. The
county surveyor does not gain a right to do such work and
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charge for the same by contract. The right arises from
statute, and such work is performed in his official capacity.

You state that the county surveyor also operates a pri
vate surveying firm in sole proprietorship and employs land
sui*veyors in such firm.

You inquire whether tlie county surveyor could contract
with such firm to perform survey work under sec. 59.635
(10). Stats.

I am of the opinion that he could contract with said firm
(himself as an independent contractor) only to the extent
that the contracts within one year did not aggregate more
than $2,000.

He could contract with land surveyors, who were from
time to time employed by him in his firm, as independent
contractors, providing that he had no private pecuniary in
terest direct or indirect in such contracts. If he had a

private pecuniary interest in such contracts, he could con
tract only to the extent that the contracts within one year
did not aggregate more than $2,000.

1 am of the further opinion that, pursuant to sees. 59.01
(1), 59.07 (5) and 59.15 (1) and (2) (c). Stats., the county
board could restrict the county surveyor from contracting
with a firm privately operated by him or in which he had a
direct or indirect interest.

RWWrRJV

Layoff Frocednres—Personnel Board—(Informal)—Rule
Pers. 22.06, being unrelated to layoff procedures, is not
authorized under the rule-making authority of sec. 16.24
(2), Stats., and is contrary to sec. 16.10 (3), Stats. Rule
Pers. 22.05, however, is a valid rule relating to layoff pro
cedures under the rule-making authority granted in sec.
16.24 (2), Stats. Other statutes discussed: 16.01, 111.91 (1)
(b), 16.274, 16.276 (3), and 16.10 (3), Stats.
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April 23, 1971.

John H. Shiels

Chairman, Personnel Board

You have asked for my informal opinion as to whether
the Personnel Board has exceeded its statutory authority
in enacting- rule Pers. 22.05.

Subsection (2) of sec. 16.24, Stats., provides in part:

"... In case of a reduction in force because of a stoppage
or lack of work or funds or because of material changes in
duties or organization, permanent employes shall be laid off
in accordance with rules established by the personnel board.
The seniority and service ratings of employes shall be con
sidered, in such manner as the rules shall provide, in deter
mining the order of layoffs and reinstatements. The ap
pointing officer shall confer with the director relative to a
proposed layoff a reasonable time before the effective date
thereof in order to assure compliance with the rules. Persons
so laid off shall be placed on the appropriate reinstatement
list. . . ."

Except for that portion of the language relating to giv
ing consideration to seniority and service ratings, this langu
age originated in ch. 465, Laws of 1929. The index card for
this law at the Legislative Reference Bureau states:

"REMARKS:

A revision of the civil service law worked out mainly by
A. E. Garey, secretary of the civil seiwice commission, in
conjunction with Harold C. Henderson, special advisor in
the executive office. Frank E. Telford, director, Bureau of
Public Personnel Administration, Washington, also brought
to Madison for consultation on this bill, which was treated
as an administrative measure. Amdts 1, A., 1, S. and 3, N.
also prepared for Senator Garey."

The language relating to seniority and service ratings
originated in ch. 321, Laws of 1941, and the Bureau's index
card on that law states:
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"REMARKS:

This measure based on Sub. Amdt 2, A. to Bill 463, A.,
1939 session, which was offered by the same author. It was
worked out by Speaker Thomson in cooperation with Roy
E. Kubista, executive secretary of the State Employees As
sociation, and A. J. Opstedal, acting director of the Bureau
of Persomiel. Adopted Amdt 6, S. not drafted by us. Amend
ment 1, S. requested by Elmer E. Barlow for the executive
office. The remaining adopted amendments supported by the
State Employees Association."

The first portion of sec. 16.24 (2), Stats., which is not
quoted above, provides that provisional employes, emergency
employes, limited term employes and seasonal employes
may be laid off at the discretion of the appointing officer.
The quoted portion relating to permanent employes directs
that more than the discretion of the appointing officer con
trols when conditions require permanent employes to be laid
off. The legislature has delegated to the Personnel Board the
authority to adopt rules to implement layoffs of permanent
employes, specifically directing that both seniority and ser
vice ratings of employes be considered "in such manner as
the rules shall provide."

Although "layoff" is not defined, per se, it is intended to
mean "a reduction in force because of stoppage or lack of
work or funds or because of material changes in duties or
organization."

Pursuant to this legislative authority, the Personnel
Board has adopted Pers. 22.05, which provides:

"Pers. 22.05 Demotion in lien of separation. In the event
that the services of a permanent employe are about to be
terminated in a given class as a result of reduction in force,
such employe shall be entitled to a position in the same de
partment in a lower class in the series or to a transfer to a
class in another series in which his training and experience
as a state employe have qualified him, provided that the or
der of layoff as set forth in the law and these rules pennits."

This rule allows a permanent employe in jeopardy of be
ing laid off to bump another employe in a lower class in
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the same series or another series for which he is qualified,
providing he can favorably compete with the other employe
on the basis of greater seniority and superior service ratings.
The rule gives practical effect to the often stated doctrine
that "civil service law has in view not only security of ten
ure but efficiency of service as well." Jabs v. State Board of
Personnel (1967), 34 Wis. 2d 245, 148 N.W. 2d 853. State
ex rel. Nelson v. Henry (1936), 221 Wis. 127, 132, 266 N.W.
227. State ex rel. Esser v. McBride (1934), 215 Wis. 574,
578, 254 N.W. 657. The rule encourages civil seiwice em
ployes to better themselves within the service by compet
ing for more responsible positions. It provides additional
incentive for employes to achieve better service ratings.
The absence of such a rule would strike at the heart of the

State's merit system by penalizing the loyal and competent
employe who advances in position.

Tlie rule is consistent with the statement of policy in sec.
16.01 of the State's civil service law which declares:

"16.01 Statement of Policy, It is the purpose of this
subchapter to provide the state's agencies with adequate and
competent staffs which furnish the state's services to its
citizens as efficiently and effectively as possible. It is the
policy of the state that, in the classified service, such staffs
shall and can best be provided by personnel management me
thods which apply the merit principle, with adequate civil
service safeguards. To this end, the personnel board and
the department of administration, its officers and employes,
shall develop, promote and protect a personnel management
program which assures that the state hires the best quali
fied persons available and bases the treatment of its
employes upon the relative value of each employe's seiwices
and his demonstrated competence and fitness."

The bumping process is a part of the layoff process, and
is dii'ectly tied into seniority. It is an accepted practice in
the private sector and usually is established through nego
tiated contracts resulting from collective bargaining. Such
cannot be the case under present State civil service law,
since sec. 111.91 (l)(b), Stats., authorizes collective bar
gaining on seniority as limited to the "application of sen-
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iority rights as affecting the matters contained herein." In
other words, seniority rights can be the subject of collective
bargaining on the enumerated matters listed in sec. 111.91
(I), Stats., which only includes grievance procedures, work
schedules, vacations, sick leave, work rules, health and
safety practices and intradepartmental transfers. Under
present State civil service law, the authority for a rule on
bumping comes from sec. 16.24 (2), Stats.

Bumping situations referred to in other sections of Sub-
chapter II of ch. 16, Stats., the State civil service law, are
found in sec, 16.274 and sec. 16.276 (3), Stats. The former
refers to iDermanent employes leaving the classified service
to take a ])osition in the unclassified service, and being "en
titled to return to such former position or to one with
equivalent responsibility and pay in the classified service
without loss of seniority or civil service status." The latter
refers to employes leaving the classified service to fulfill
their obligation in the armed forces. It provides for the
restoi'ation of employment for the returning veteran. The
substitute employe bumped by the veteran must be trans-
feiTed to a similar position in the same agency if one is
available.

Your letter makes reference to an informal opinion of my
predecessor written on February 9, 1965, to IVIr. C. K. Wet-
tengel. Director, Bureau of Personnel. I am in accord with
that portion of the opinion which concludes that a perman
ent employe laid off under sec. 16.24 (2), Stats., is not en
titled to an administrative review of such action before the

Personnel Board, but would have to seek a Chapter 227 ju
dicial review of the decision producing his layoff in Dane
County Circuit Court.

That opinion also concluded that Pers. 22.06 is an invalid
rule, unauthorized by statute, and an attempt to confer
on appointing officers a power clearly not conferred on
them by statute. Pers. 22.06 provides:

"Pers. 22.06 Reduction in pay or position. The apix>int-
ing officer may, in lieu of layoff, demote or reduce an em
ploye in pay or position."
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1 am also in accord with that portion of the opinion. Be
cause its reasoning may appear to be in conflict with the
subject matter of the instant opinion, which recognizes the
validity of Pers. 22.05, a further explanation is needed.

Bumping, the subject matter of Pers. 22.05, is directly re
lated to seniority rights and is generally considered a part
of layoff procedures. Accordingly, it is my opinion that the
rule is an appropriate i*esponse to the legislative directive
in sec. 16.24 (2), Stats., for the Personnel Board to estab
lish rules on layoff procedures. The particular consideration
required to be given seniority and service ratings is pre-
seiwed by the proviso at the end of the rule which is an
indirect reference to Pers. 22.04. Pers. 22.05 must be read

with Pers. 22.04, both rules relating to different stages of
the layoff procedure.

On the other hand, I share my predecessor's view that
Pers. 22.06 is an alternative action to layoff, and not auth
orized by statute.

The argument raised in the foimer opinion relating to
sec. 16.10 (3), Stats., is not applicable to Pers. 22.05. That
subsection states:

" (3) No person shall be appointed, transferred, removed,
reinstated, promoted or reduced as an officer, clerk, employe
or laborer in the classified service in any manner or by
any means, other than those prescribed in ss. 16.01 to 16.32."

The term "laid off" is not mentioned in that subsection,
nor do I think the word "removed" was intended to include

"laid off" within its meaning. My reasoning is based upon
the heading to sec. 16.24, Stats., which is indicative of legis
lative intent, and a careful reading of the section. The
heading includes the terms, "Removals, suspensions, dis
charges, reductions, dismissals, layoffs, [and] resignations."
Subsection (1) of sec. 16.24, Stats., concerns itself with re
movals, suspensions, discharges and reductions. Subsection
(2) of sec. 16.24, Stats., concerns itself with dismissals,
layoffs and resignations. Removals and layoffs are distinct
matters separately treated under the statutes. Accordingly,
Pers. 22.06 being unrelated to layoff procedures, is not
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authorized under the rule-making: authority of sec. 16.24
(2), and is contrary to sec. 16.10 (3), Stats.

However, the same reasoning cannot be applied to Pers.
22.05, which is a valid rule relating to layoff procedures
under the rule-making authority gi'anted in sec. 16.24 (2),
Stats.

RWWiAPH

Licensing—Funeral Establishments—(Infwmal)—Licen
sing requirements of sec. 156.105, Stats., prohibit operators
of funeral establishments to allow free-lance funeral direc
tion. The statute does not prohibit operation of two estab
lishments from one location nor regular use of a church for
funeral services.

April 27, 1971.

George H. Handy, M.D.

State Health Officer

Your predecessor. Dr. Jorris, raised a number of ques
tions concerning an interpretation of the provisions of ch.
156, Stats., relating to activities of funeral directors. It was
stated that there is an apparent conflict between present in-
teiT^retation of the issuance of a funeral dii'ector license or a
funeral director certificate in good standing in accordance
with sec. 156.06, Stats., and the issuance of funeral estab
lishment pemits in accordance with sec. 156.105, Stats.

A basic fact situation was presented as follows;

"Funeral Director 'A' lives in Town 'A' but does not own
a funeral establishment and is not an employee of any funer
al director. He is doing business at a funeral establishment
licensed to funeral director *W for which he reimburses
funeral director 'B' a fixed amount each month for the
privilege of conducting funerals out of the 'B' funeral
establishment."
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With respect to the foregoing fact situation, the follow
ing set of questions were asked:

"For purposes of 156.105 (5), is funeral director 'A' con
sidered an employee of funeral director 'B', an operating
partner of funeral establishment 'B', or neither? If this
answer is neither, may funeral director 'B' allow funeral
director 'A' to conduct funerals out of his funeral establish
ment ?

The critical statute involved in the questions presented
is sec. 156.105 (5), Stats., which reads as follows:

"No operator of a funeral establishment shall allow any
licensed funeral director to operate out of such funeral es
tablishment unless such licensed funeral director is the
operator of or an employe of the operator of a funeral
establishment whicli has been granted a permit by the de
partment."

The underlined words provide the keys to an interpreta
tion of the above-cited statute. It is well established that
words used in a statute are to be given their common un
derstood meaning unless the context clearly indicates that
the legislature intended otherwise. Sec. 990.01 (1), Stats.

The word "employe" or "employee" means a person who
works for wages or a salary in the service of an employer.
Webster's New Collegiate Dictiommj, 2nd Edition. The term
does not embrace the status of an independent contractor.
Black's Law Dictionary, 3rd Edition.

It is apparent to me that a person who rents the use of a
facility on an as-needed basis is not an employe. Rather, he
has the status of an independent contractor who is not sub
ject to the controls implicit in the employe-employer rela
tionship. Therefore, it must be concluded that funeral di
rector "A" is not an employe of funeral director "B."

The second key word in the critical statute under con
sideration is "operator." The definition section of the statute
refers to the "operator of funeral establishment' 'as mean
ing "any person who conducts, maintains, manages or oper
ates a funeral establishment." Sec. 156.01 (9), Stats.
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A fair reading of the statutory definitions cited above in
dicates that an opei'ator of a funeral establishment is the
person responsible for the day-to-day management of the
mortuary business. He need not be a funeral director. The
scope of the business is much broader than the duties of a
director. The funeral establishment operator may be likened
to a proprietor of a business. 38 Am. Jur. 2d, Funeral Di
rectors and Embalmers, §22.

In view of the foregoing, I conclude that funeral director
"A" is neither an "employe" nor an "operator" within the
meaning of sec. 156.105 (5), Stats.

The language of the statute seems clear enough. It is ap
parent that the legislature intended to prevent funeral di
rectors from free-lancing and to eliminate the itinerant
funeral director. The history of the statute indicates that
this is the correct view of what the legislature intended
to accomplish by enactment of subsec. (5).

Prior to 1933, it was not necessary for funeral directors
to secure licenses. Chapter 302, Laws of 1933, created sees.
156.04 and 156.06, Stats., as amended, setting forth the
requirements for licenses and renewal of licenses respective
ly. In 1941, one of my predecessors was asked to interpret
sec. 156.06, relating to the renewal of the funeral director's
license. The statute required then, as it does now, that an
applicant for the renewal of a funeral director's license be
doing business at a recognized funeral establishment at the
time he applies for his license. This requirement was held
to be sufficiently met by showing that the applicant had a
contract with the owner of a funeral establishment pennit-
ting him to conduct funerals there and that such contract
need not be for the full license year, merely that it be in
effect at the time of the granting of the renewal license. 30
OAG 139. In the wake of this opinion, the succeeding legis
lature enacted present 156.105 (5), Stats., prohibiting an
operator of a funeral establishment to allow funeral dii*ectors
to conduct funerals out of his business establishment unless
they were either an employe of an operator or an operator of
another establishment. Thus, the legislatures sought to
eliminate a free-lance funeral director.
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The next question witli respect to the basic fact situation
is as follows:

"Does sucli an association disqualify funeral director 'A'
from having a funeral director's license in accordance with
156.04 (1) (2), 156.06 and 156.105 (1) (5) or any other
existing statutes?"

The proscription contained in the statute under discus
sion, i.e., sec. 156.105 (5), runs against operators not funer
al directors. The penalty imposed upon operators for violat
ing the provisions of the statute in question is either sus
pension or revocation of the funeral establishment permit.
Sec. 156.105 (4), Stats. The penalty would not disqualify
funeral director "A" from being licensed. Licensing statutes
are strictly construed in favor of the individual against the
government on the theory that such legislation is penal in
nature and therefore requires a rule of strict construction.
51 Am. Jur. 2d, Licenses and Permits, §58.

The third question relating to the original fact situation
set forth at the beginning of this opinion is as follows:

"If the answers to the two preceding questions do not
allow funeral director 'A' and 'B' to do business as described
above, may this conflict with the law be avoided by issuing
two or more funeral establishment permits for the same
establishment under two or more separate business names?
If yes, what minimum facilities are required with each per
mit?"

The operation of more than one funeral home from a
single location is not pix)hibited by the statutes. A funeral
establishment is defined as "any building or pai-t of a
building" which must contain a preparation room properly
equi]>ped for the preparation and embalming of dead human
bodies for burial, transportation or other disposition. Sec.
156.01 (5), Stats.

The primary requirement in this matter is that such es
tablishments have a preparation room. In the factual situa
tion posed by the question under consideration, each funeral
establishment would have a preparation room, jointly oper-
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ated, and common to the pi'emises of each establishment.
The sanitation purposes of the statute relatingf to the pre
paration rooms would be fulfilled. There being no violation
of the spirit or letter of the law, funeral establishment per
mits could be issued to both funeral director "A" iuid funer
al director "B." As noted, the responsibility for the prepar
ation room is a joint enterprise under the factual situation
submitted even though the operators of each establishment
may be independent of each other for other purposes. It
follows that if the preparation room does not come up to
department standards, both operators are subject to pro
visions relating to peraiit revocation. Minimum facilities re
quired for the issuance of a funeral establishment permit are
prescribed by sec. 156.01 (5), Stats., and by Rule H 16.04.
Both the cited statute and Rule relate to specific require
ments with respect to the preparation room of a funeral
establishment. No other specific requirements or regula
tions as to size or adequacy are imposed.

The final question raised by the opinion request results
from the following stated fact situation:

"The answers to questions 1, 2, or 3 may allow a licensed
funeral director to conduct funerals out of a funeral estab
lishment which may not be convenient to most of the fami
lies he serves. In such a situation the funeral director may
do the preparation work in a licensed funeral establislnnent,
returning the body for visitation to the chapel lounge in a
convenient church or public building such as a cemetery
chapel. This chapel is not necessarily used for the worship
service but may be used strictly for visitation puiqDoses."

The specific question asked is as follows:

"In the above situation may such a licensed funeral dii-ec-
tor, on a permanent basis, use a cliurch chapel or public
building such as a cemetery chapel strictly for funeral visi
tation purposes to circumvent the law requiring him to have
a funeral establishment?"

Generally speaking, the regular use of a church for funer
al services is not precluded by licensing requirements. The
business of a funeral director "commences when the work
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of the physician ends and continues until the final disposi
tion of the body." 38 Am. Jur. 2d, Funeral Directors and
Emhalraers, §3. It is obvious that his work cannot be con
fined to a pai-ticular building. Moreover, the statutes pro
vide that funeral services may be held in any private resi
dence, church, or lodge hall. Sec. 156.105, Stats. Where there
is no mortuary in a particular area, it would seem apparent
that, in order to accommodate kin and friends of the de
ceased, funeral seiwices necessarily must be conducted else
where than a funeral home. Accordingly, where a licensed
funeral director regularly holds services in such areas, there
can be no objection by the department to such regular use
of a pai-ticular chapel provided that the director holds a
current license, that statutes relating to preparation and
transportation are observed, and that his actions conform
to professional and business ethics as provided by sec.
156.12 (4), Stats. Had the legislature intended otherwise, it
appears to me that the statutory language relating to the
use of private residences or churches would have been more
restrictive. Reading language that simply does not exist into
a statute is in effect legislating rather than intei-preting
the law.

RWWrWLJ

Articles of Incorporation, Restated—Nonstock Corpora
tions—(Informal)— contents of restated articles of in
corporation of nonstock corporations must, according to sec.
181.39, Stats., contain all the elements required by sec.
181.31, Stats., of original articles of incorporation; sec.
181.37, Stats., as it relates to the contents of amended
articles of incorporation, does not apply to restated articles
of incorporation of nonstock corporations.

May 3, 1971.

Robert C. Zimmerman

Secretary of State
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I am writing in response to your recent inquiry concern
ing certain sections of ch. 181, Stats., which relates to non
stock corporations. You have inquired whether the provisions
of sec. 181.37, Stats., relating to the contents of amended
articles of incorporation, must be complied with when re
stated articles of incorporation are filed pursuant to sec.
181.39, Stats. It is my opinion that the contents of restated
articles of incorporation do not have to comply with the
provisions of sec. 181.37, which I'elate to the contents of
amended articles of incorporation.

There are five separate and essential elements to consider
in analyzing the nature of both amended articles of incoi-por-
ation and restated articles of incoi*poration of nonstock
corporations. These five elements are: (1) manner of adop
tion; (2) manner of execution; (3) filing; (4) recording;
and (5) contents of the articles. In regard to amended arti
cles of incoi-poration of nonstock corporations, sec. 181.86,
Stats., sets forth the manner of adoption; sec. 181.37, Stats.,
sets forth the manner of execution and the contents of the
articles; and sec. 181.38, Stats., sets forth the requirements
as to filing and recording. In regard to restated articles of
incorporation of nonstock corporations, sec. 181.31 (1),
Stats., states that the manner for adoption of restated arti
cles of incoiporation is to be "by action taken in the same
manner as required for amendment of articles of incorpora
tion. . . Section 181.39 (2), Stats., also states that re
stated articles are to executed, filed and recorded "in the
manner prescribed in this chapter for articles of amend
ment." However, in regard to the final element discussed
above, namely, the contents of the restated ai'ticles, sec.
181.39 (1), Stats., states that "restated ai'ticles of incoipor
ation shall contain all the statements required by this chap
ter to be included in original articles of incorporation [with
certain enumerated exceptions not relevant here]." Thus,
sec. 181.39, Stats., contains a clear reference to sec. 181.31,
Stats., which sets forth the required contents of original
articles of incoiporation, and not to sec. 181.37, Stats., which
sets foi-th the required contents of amended articles of in
corporation. For these reasons, it is my opinion that restated
articles of incorporation of nonstock coipoi'ations need con-
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tain only those items set forth in sec. 181.31, and need not
contain those items enumerated in sec. 181.37.

A further reason why the contents of restated articles of
incorporation are required to be similar to original articles
of incorporation and not to amended articles may be under
stood by viewing the nature of restated articles of incor
poration. Section 181.39, Stats., pertaining to nonstock cor
porations is repeated nearly verbatim in sec. 180.55, Stats.,
pertaining to business corporations, this latter statute be
ing created by ch. 731, Laws of 1951. One of the authors
of ch. 731, Professor George Young, writing in the 1952
Wisconsin Law Pveview, noted that: "Restated articles are
simply the original articles and all amendments put into
one document, in short, the articles as amended. When exe
cuted and filed, restated articles supersede the original
articles and amendments." Young, George, Some Comments
on the Neiv Wisconsin Business Corporation Law, 1952 Wis.
L. Rev. 5, 15.

RWrBS

Property Tax Exemption—Pollution Control Facilities—
(Formal)—^The property tax exemption for pollution con
trol facilities provided in sec. 70.11 (21) (a), Stats., applies
to pollution control facilities incoi-porated into new plants to
be constructed, in addition to those installed to abate or
eliminate existing pollution sources.

May 4, 1971.

Robert P. Russell

Milwaukee County Corporation Counsel

You have asked for my opinion as to whether sec. 70.11
(21) (a). Stats., provides an exemption from property taxa
tion for pollution control facilities incorporated into new
plants to be constructed, or whether the exemption is limited
to pollution control facilities installed to abate or eliminate
existing pollution sources.
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Section 70.11 (21) (a), Stats., as affected by chs. 206, 276,
366 and 392, Laws of 1969, provides:

"70.11 Property exempted from taxation. The property
described in this section is exempted from general property
taxes:

"(21) (a) All property purchased or constructed with the
approval of the committee on water pollution, department of
health and social services, a city council, a village board or
county board pursuant to s. 59.07 (53) or (85), for the pur
pose of abating or eliminating pollution of sm'face waters
or the air, and all property purchased or constructed with the
approval of the department of resource development or the
department of natural resources for the puiposes of abating
or eliminating pollution of the air or waters of the state,
but only air and water pollution abatement property asso
ciated with income producing property may be exempt under
this provision."

Tax exemptions, deductions and privileges are matters
purely of legislative gi'ace, and tax statutes are to be strictly
construed against the granting of the same. Comet Co, v.
Department of Taxation (1943), 243 Wis. 117, 123, 9 N.W.
2d 620.

However, a strict construction of the statutory exemption
from taxation, while the general rule, neithei* requires an
unreasonable construction nor that the naiTOwest possible
meaning be given thereto, but envisages that a "strict but
reasonable construction" will be applied. Columbia Hospital
Association v. Milwaukee (1967), 35 Wis. 2d 660, 668, 151
N.W. 2d 750.

For reasons discussed in this opinion, I believe that limit
ing the statute's application to existing pollution sources
would defeat its legislative intent and be unreasonable. Ac
cordingly, it is my opinion that the exemption also applies
to pollution control facilities incorporated into new plants to
be constructed.
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It has been suggested that the statutory language of
"abating or eliminating" and the absence of the word "pre
venting" in the statute presupposes that pollution must exist
in fact before the exemption applies.

Such a strict intei*pretation would lead to the unreasonable
alternative of encouraging new plants to be consti'ucted
without incoiporating pollution control facilities therein.
The new plant then would create a new source of pollution.
Subsequently, pollution control facilities could be installed
which then would be exempt from property taxation. Such
a roundabout requirement to gain the benefit of the exemp
tion not only would be unreasonable, but also conti-ary to
sees. 144.04 and 144.555, Stats., which require approval by
the Department of Natural Resources of all pollution control
facilities to be constructed in the state.

There is no better way to eliminate pollution than to pre
vent its initial occurrence.

Section 70.11 (21) (a). Stats., was adopted from a report
of the Natural Resources Committee (now Council) of
State Agencies. The initial draft of Assembly Bill 21A which
was adopted as ch. 183, Laws of 1953, was prepared directly
from this report, according to the records of the Legislative
Reference Library. That report expressed the following
purposes for the proposed bill:

"To encourage the prevention of water and air pollution
by allowing amounts paid for industrial waste treatment
works and smoke elimination equipment and plant to be
amortized at an accelerated rate for income tax puiijoses,
and exempt such property from real and personal property
taxes for a limited period.

"^^Tiereas the state legislature recognized the benefits
resulting to public health, welfare and recreation by the
enactment of sections 144.51-144.57, and 146.10 of the

statutes; and

"Whereas one of the major problems in the abatement of
surface water and air pollution is the construction and
purchase of costly and nonproductive treatment plants,
equipment and land by private individuals and corporations;
and
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"Whereas it is desirable to give impetus to the construc
tion of pollution elimination plant:

"The following section be created."

Although the above quoted language did not appear in
the bill draft itself, the recommended wording for sec. 70.11
(21) (a), Stats., from that same report did appear in sub
stantially the same form in the enacted bill. Thus it appears
that the wording of sec. 70.11 (21) (a). Stats., always was
intended to incorporate within its meaning the purposes
above quoted. Of particular significance is the fact that the
use of the words "abating or eliminating" in the report and
in the bill was intended to be broad enough in its scope so
as "to encourage the 'prevention of water and air pollution."
(Emphasis supplied)

An extensive note of the Legislative Council attached to
the end of Assembly Bill 21A shows that the bill was offered
to the legislature with this intent:

"This bill should have the following results:

"1. Assist the committee on water pollution, city councils
and village boards in securing early compliance with their
orders.

"2. Increase property values in the areas affected by de
sist orders.

"3. Eliminate conditions injurious to health.

"4. Aid in reestablishing fish and game habitat.

"5. Aid the economy in Wisconsin by keeping some of our
basic industries sound."

My conclusion is consistent with these stated purposes.

In preparing this opinion no consideration has been given
to constitutional or statutory issues other than those raised
in your question.

RWWrAPH
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Disposable Dottles—Solid Waste Disposal—(Formal)—A
carefully drawn county ordinance prohibiting the sale of
"disposable" bottles and cans would not, on its face, exceed
the police power granted in sec. 59.07 (64), Stats., and
would not constitute an unreasonable burden on interstate

commerce, although a careful consideration of relevant fac
tors may result in a finding of unreasonableness on both
counts.

The proposed Richland County ordinance is, however, im
precisely drawn and creates an impermissible classification
in violation of the due process and equal protection provi
sions of the State and Federal constitutions.

May 20, 1971.

Ralph W. Fink

District Attoi-ney, Richland Coxinty

You have asked for my opinion on the validity of a pro
posed Richland County ordinance prohibiting the sale of cer
tain "no-deposit-no-return" bottles. The pertinent portion
of the proposed ordinance reads as follows:

"... effective July 1, 1971, ... it will be illegal for the
sale in any retail establishment, of what is commonly known
today as the non-deposit throw-away carbonated soda pop
bottle or commonly known as the non-deposit thi*ow-away
beer bottle, i*egardless of the size of the container that it is
bottled in."

The proposed ordinance provides for a $200 forfeiture
(or up to 90 days imprisonment) for violation, and contains
the following declaration of intent:

"We . . . recognize the fact that such throw-away glass
containers, specifically soda pop and beer bottles, have
proved to be a danger not only to human life, but to conser
vation and agriculture, and it has become a gi'eat burden
upon private citizens, highway department and park per
sonnel to remove these items from private property, parks,
rights-of-way, highways, etc."
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As will be seen below, the particular language used in the
ordinance raises insurmountable due process and equal pro
tection problems. Since these errors can, and undoubtedly
will be corrected, and recognizing also the wide public inter
est in laws and ordinances of this type, I will discuss the
broader questions involved.

Once the question of the municipality's basic power to
adopt such an ordinance is determined, the question becomes
one of reasonableness—^whether the particular regulation is
a reasonable exercise of the police power, and, if so, whether
it strikes a reasonable balance between advancement of local

interests and interstate commerce.

1. The County's Power to Adopt a

"Disposal Bottle" Ordinance

A county, as an arm of the state, has only such powers
as may have been granted to it by the legislature, and such
others as may be fairly implied from the legislative grant.
54 GAG 101, 103, (1965); Dodge County v. Kaiser (1943),
243 Wis. 551, 11 N.W. 2d 348.

The basic statutory grant of power to counties is found
in sec. 59.07 (5) and (64), Stats., which provide as follows:

"The board of each county may exercise the following
powers, which shall be broadly and liberally construed and
limited only by express language:

(( .•!:

"(5) . . . have the management of the business and con
cerns of the county in all cases where no other provision is
made, . . .

U * * :|;

" (64) Enact ordinances to preserve the public peace and
good order within the county."

The county board of supervisors, as a legislative body di
rectly responsible to the electorate, has been said to possess
broad powers. Kenosha County C. H. Local v. Kenoska
County (1966), 30 Wis. 2d 279, 283, 140 N.W. 2d 277. A
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county is a governmental agency of the State, and "performs
primarily the functions of the state locally." State ex rel.
Bare v. Schinz (1927), 194 Wis. 397, 400, 216 N.W. 509;
Kyncl V. Kenosha County (1968), 37 Wis. 2d 547, 555, 155
N.W. 2d 583. General iwlice powers such as those granted
by sec. 59.07 (64), Stats., are, of course, inherent attributes
of government, and encompass regulations for the protec
tion of the lives, health and property of citizens, and the
promotion of good order and morals. Chicago M. & St. P. R.
Co. V. Mihvankee (1897), 97 Wis. 418, 422, 72 N.W. 1118;
State ex rel. Baer v. Milwaukee (1967), 33 Wis. 2d 624, 629,
148 N.W. 2d 21.

There are very few cases dealing with tiie statutory police
power grant to counties. There is, however, an abundance of
authority interpreting the statutory (as opposed to "home
rule") police power of cities-authority which would be equal
ly applicable in interpreting the general county police power.
The statutory police powers of cities and villages are, of
coui'se, not to be confused with their home rule powers under
Art. XI, sec. 3, Wis. Const. The two sources of authority-
statutory grants of police power and the constitutional home
rule reservation—have been treated separately by the
courts, and where home rule is not under consideration, the
decisions interpreting the statutory grants to cities are
equally applicable to counties.

Under sec. 62.11 (5), Stats., city councils are charged
with "the management and control of city property . .
and are granted the . . power to act for the government
and good order of the city . . . and for the health, safety
and welfare of the public, . . ." Like counties, cities have
only such powers as are expressly granted—or necessarily
implied—by statute. City of Madison v. Tolzmann (1959), 7
Wis. 2d 570, 573, 97 N.W. 2d 513.

The scope of a municipality's authority to enact ordinances
under its police power was described as follows in J. & N.
Corp. V. Green Bay (1965), 28 Wis. 2d 583, 585, 137 N.W.
2d 434:

"It is elementary that an ordinance is presumed to be
constitutional and that the attacking party must establish
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its invalidity beyond a reasonable doubt. If there is any
reasonable basis for its enactment, the ordinance must be
sustained. Furthermore, this court will not interfere with a
municipality's exercise of police power unless it is clearly
illegal. .

In Boden v. City of Milwaukee (1959), 8 Wis. 2d 318, 325,
99 N.W. 2d 156, the court stated that:

"... except in clear cases of oppressiveness or unreason
ableness, it is not within the province of the courts to inter
fere with the exercise of such police power. This is because
the legislative bodies of municipal corporations are prima
facie the sole judges of the reasonableness of an ordinance
enacted under their police power, and every intendment is
to be made in favor of the reasonableness of such ordinance,

(citing cases) . . ."

The power to pass ordinances must, of course, be reason
ably exercised, but within the fields delegated by the legis-
ture, ". .. it may go to the boundaries of reason, and within
that field the municipality's discretionary power is su
preme." Yorkville v. Fonk (1958), 3 Wis. 2d 371, 375, 88
N.W. 2d 319.

Finally, in Cream City B. P. Co. v. Milwaukee (1914), 158
Wis. 86, 95, 99,147 N.W. 25, the couii: upheld the validity of
an ordinance regulating billboard advertising, stating:

"In order to support legislation of this kind, a public need
therefor must exist, and the act must at least have a ten
dency to support such need . . . and if a public purpose can
reasonably be conceived which might rationally justify the
act, the court cannot further weigh the adequacy of the need
or the wisdom of the method."

"... Between the point where an ordinance is obviously
reasonable and the one where it is obviously unreasonable
there is a wide range, a broad field for the exercise of
legislative discretion. The action of the municipal authorities
within that range is conclusive. Reasonable minds may well
differ concerning the extent of it, and, this being so, legis
lative action should not be declared to be without justifica
tion unless it is clear beyond reasonable controversy that it
is so . .
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Some courts have held that the regulation—and even the
outright prohibition—of billboai'ds can be sustained, on
aesthetic grounds alone, as promoting the general welfai'e.
See Dade County v. Gould (Fla., 1957), 99 So. 2d 236.

Under the above rules, the Wisconsin Court has upheld,
as a reasonable exercise of the police power, a city ordinance
imposing certain standards on housing units stating that,
under the general statutory grant of police power:

"... The prohibition of a condition that tends to depress
adjoining property values falls within the scope of promot
ing the general welfare and does not violate due process,
(citing cases)" Boden v. City of Milwaukee, supra. 8 Wis.
2d at 325.

In Yarkville v. Fonk, supra, a town ordinance limited the
number of spaces in any trailer park within the town to
25. The court upheld the ordinance as a reasonable exercise
of the police power on the following basis: (1) It is "not be
yond the bounds of reason" to assume that trailer parks
present problems of health, safety, morality and general
welfare; and (2) assuming this is so, it is not beyond the
bounds of reason to believe that the larger the trailer park,
the greater the problem. 3 Wis. 2d at 375.

In. J. & N. Corp. V. Green Bay, supra, tlie local billboard
ordinance applied only to gas station signs, and it was upheld
as reasonable on the basis that no showing had been made
that other entities, such as drive-ins, etc., presented similar
ingress and egress traffic problems. 28 Wis. 2d at 586-7.

These and other cases indicate that the question of the
reasonableness or unreasonableness of a police power regu
lation, when raised in court, will depend largely on the facts
presented. It cannot be disputed that municipalities in Wis
consin and elsewhere are experiencing serious problems in
the area of solid waste disposal. Facts abound on the subject
—^particularly on the contribution to these problems made
by non-degradable solid waste materials such as bottles and
cans. On January 24,1971, for example, the New York Times
reported (sec. 4, p. 3) that in 1969 more than 36 billion
bottles and glass jars were produced in the United States.
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That amounts to 178 for every man, woman and child in the
country—or 750,000,000 for Wisconsin alone (see 1970
Wisconsin Blue Book 717, for the state population estimate).
Beer and pop bottles comprised fully half of these totals. A
glance at local newspapers will reveal the seriousness of solid
waste disposal problems in Wisconsin. In Dane County, for
example, the situation is becoming acute. Facts such as
these [together with facts concerning the industry (or in
dustries) involved—is it primarily local, such as the soda-
pop bottling industiy? Does the ordinance allow sufficient
time to "re-tool" back to returnable containers?] as well as
many other factual considerations, would have to be dealt
with before a final determination of reasonableness or un

reasonableness could be made.

My conclusion that county boards have the power to adopt
such ordinances is bolstered by the fact that other statutes

have given to counties the power to adopt anti-littering or
dinances (sec. 349.06, Stats.), building and sanitary codes
(sec. 59.07 (51), Stats.), and air pollution regulations (sees.
144.30-144.46, Stats.), hi addition, sec. 144.44 (2), appears
to authorize counties, as "local governing bodies" to regulate
solid waste disposal. These statutes—^particularly the solid
waste conti'ol provisions—coupled with supporting findings
of fact that non-returnable bottles and cans create a heavy
burden on the condition and operation of disposal sites
within the county, support a conclusion that the power to
enact a "can-ban" ordinance is necessarily implied in the
specific grant of power to regulate the disposal of solid
wastes.

While it appears that a carefully drafted "can-ban" ordin
ance would be within the police power of the county and,
in fact, X cannot say that the proposed draft is facially in
valid as going beyond such power, a clear determination of
the reasonableness of the regulation can be made only after
consideration of a wide variety of relevant factors—none of
which are before me at this time.

II. The Commerce Clause

As a general rule, a state (or municipality) cannot legis
late in a manner that unreasonably discriminates against, or



164 Opinions of the Attorney General

places an undue burden upon, interstate commerce. 15
C.J.S., Commerce^ §10, pp. 404-5. The Wisconsin Court stated
the rule as follows in State v. Hehvig (1952), 262 Wis. 299,
302, 54 N.W. 2d 907:

"... the state may adopt proper regulations in the inter
ests of the peace, safety, and welfare of its residents in the
absence of a federal statute either dealing with or preempt
ing the field, or unless the state regulation discriminates
against persons engaged in interstate commerce or places
an undue burden thereon, (citing cases)"

There is no question of preemption here: our concern is
whether the proposed ordinance unduly burdens, or discrimi
nates against, interstate commerce.

Every law that affects interstate commerce is not a pro

hibited regulation; although the police power cannot be
used as a mere cover for regulation of interstate commerce.

15 C.J.S., Commerce, §11, pp. 409, 411. The commerce clause
is not an absolute guarantee of the right to sell whatever
one may please, regardless of the effect on the local com
munity ; and it is not the mere fact of prohibition that de
termines the question, but what is forbidden, and for the
protection of what interests. 15 C.J.S., Commerce, sec. 63,
pp. 627-8. Each case, then, must be considered upon its own
facts, and the basic question is whether the competing de
mands of the local and national interests involved can be

accommodated. Metropolitan Finance Corp. v. Matthews
(1953), 265 Wis. 275, 279, 61 N.W. 2d 502; quoting from
United States v. South Eastern Underivriters Asso. (1944),
322 TJ.S. 533, 547, 64 S.Ct. 1162, 88 L.ed. 1440.

Coui-ts in other jurisdictions have applied these rules in a
variety of situations. A Virginia state law prohibiting the
sale or transportation of paint, without prior registration
and unless the containers were labeled in a certain way, was
challenged by an out-of-state paint manufacturer in Lasting
Products Co. V. Genovese (1955), 197 Va. 1, 7 S.E. (2d) 811.
The court upheld the law (which was passed to prevent
deception and fraud) on the basis that it did not unduly bur
den or discriminate against interstate commerce, but af
fected it only incidentally. The U. S. Supreme Court had
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earlier sustained (over similar "commerce clause" argu
ments) another Virginia statute requiring carriers trans
porting liquor through the state to (1) use the "most direct
through route" and have in its possession a bill of lading
showing the route to be used; (2) post a $1000 bond; and
(3) possess a bill of lading showing the name of the con
signee, and that the consignee had a legal right to receive
the liquor at the stated destination. CaHer v. Common
wealth (1944), 821 U.S. 181, 64 S.Ct. 464, 88 L.ed. 605.

Ordinances prohibiting the use of certain city sti'eets by
trucks and buses have been held not to unduly burden inter
state commerce, as have local laws setting limitations on
truck weight. Commomoealth v. Kennedy (1987), 129 Pa.
Super. 149, 195 A. 770; Bakery Salvage Corp. v. City of
Lacko/wmma (1968), 291 N.Y.S. 2d 104.

A statute making it an offense to transport untaxed ciga
rettes within the state was upheld in State v. Sedaeca
(1969), 252 Md. 207, 249 A. 2d 456, 468, on the basis that it
furthered the state's interest in preventing the diversion of
cigarettes into "illegal channels of trade." The court noted
that requiring interstate transporters to possess certain
documents did not constitute a burden on interstate com

merce. Tn Illinois Cigarette Service Co. v. City of Chicago
(7th Cir., 1987), 89 F. 2d 610, 618, the court upheld as
reasonable and non-burdensome a city ordinance prohibiting
the sale and use of cigarette vending machines, stating that:
"It is not for us to say that the desired end might be reached
by a less burdensome ordinance." The "desu'ed end" was
keeping cigarettes out of the hands of children.

An ordinance prohibiting sale within the City of El Paso,
Texas, of ice manufactured outside the city (unless made
with distilled water) was upheld by the Supreme Court
in City of El Paso v. Jackson (Tex., 1988), 59 S.W. 2d 822,
cert.den. 290 U.S. 680. A city ordinance prohibiting the sale
of firearms as was similarly upheld in Cohen v. Breden-
hoeft (S. D., Tex., 1968), 290 F. Supp. 1001, aff. 402 F. 2d
61, cert.den. 893 U.S. 1086, the court stating that the com
merce clause does not exclude local exercise of the police
power even though it may "materially affect" interstate
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commerce. 290 F. Siipp. at 1003-4. The ordinance's effect on
interstate commerce was held to be incidental to the primary
purpose of protecting the public. To a similar effect, the
Missouri court sustained an ordinance regulating the kind
of coal that could be used in the city in Ballantine v. Nester
(1942), 350 Mo. 58, 164 S.W. 2d 378. A local prohibition of
billboard advertising of tobacco was upheld in Packer Corp.
V. Utah (1932), 285 U.S. 105, 52 S.Ct. 273, 76 L.ed. 643. In
Ltizier v. State Board of Health (1933), 189 Minn. 151, 248
N.W. 664, a "beauty law" which made it impossible for the
plaintiff cosmetic manufacturer's salesmen to give demon
strations within the State of Minnesota, was upheld over a
"burden on interstate commerce" challenge. A "Buy Ameri
can" ordinance was similarly ui>held in American Institute
for Imported Steel v. Erie County (1968), 297 N.Y.S. 2d
602, and a state law prohibiting the use of the word "hali
but" on packages without additional descriptive adjectives
was approved in Atlantic Ocean Products, Inc., v. Leth
(D. Ore., 1968), 292 F. Supp. 615, affirmed 393 U.S. 127.

In recent years, newly-felt societal needs have led to regu
lation in many new areas which materially affect interstate
commerce. Local gun control laws, for example, have been
sustained on the basis that they are ". . . not primarily
aimed at interstate commerce, and the fact that they may,
to some extent, affect interstate commerce is of no conse
quence with respect to the issue of constitutionality." Bur
ton V. Sills (1968), 99 N.J. Super. 516, 240 A. 2d 462, 467;
affirmed 240 A. 2d 433, appeal dismissed 394 U.S. 812. See
also Photos V. City of Toledo (1969), 19 Ohio Misc. 147, 250
N.E. 2d 916, and Cohen v. Bredenhoeft, supra.

Finally, local laws and restrictions designed to enhance
environmental quality have withstood "commerce clause"
attacks. The California court has, for example, held that a
state can prohibit the possession or importation of fish or
game taken outside the state when the legislature deter
mines such action is necessary to protect the local ecology.
Adams v. Shannon (1970), 86 Gal. Rptr. 641. The New Jer
sey court has upheld local aircraft noise standai*ds over simi
lar objections in To%vnship of Hanover v. Town of Morris-
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town (1969), 108 N.J. Super. 461, 261 A. 2d 692, 701 stat
ing:

"The burden on interstate commerce is patently excessive
only if the pattern of local regulation presents so acute con
flict that aircraft cannot possibly comply with all standards
and continue interstate flight."

In 1960, the City of Detroit passed a smoke abatement
ordinance. The provisions of the ordinance made it impos
sible for certain steamships to perfoim necessary cleaning
of their fires within the city unless the ships were struc
turally altered. The corporate owner of several such ships
challenged the ordinance, and the court upheld it, stating
generally that (362 U.S. at 443-4):

"In determining whether the state has imposed an undue
burden on interstate commerce, it must be borne in mind
that the Constitution when 'conferring upon Congress the
regulation of commerce,... never intended to cut the States
off from legislating on all subjects relating to the health,
life, and safety of their citizens, though the legislation
might indirectly affect the commerce of the country. * * *' "

x4Lfter noting that the ordinance did not exclude vessels
from the Port of Detroit, nor destroy the right of free pas
sage, the court concluded (362 U.S. at 448):

"The claim that the Detroit ordinance, * * * imposes as
to the appellant's ships an undue burden on interstate com
merce needs no extended discussion. State regulation, based
on the police power, which does not discriminate against
intei'state commerce or operate to disrupt its required uni
formity, may constitutionally stand, (citing cases)

"It has not been suggested that the local ordinance, appli
cable alike to 'any person, firm or coi-poration' within the
city, discriminates against interstate commerce as such. It
is a regulation of general application, designed to better the
health and welfare of the community. ♦ *

The decision of the U. S. Supreme Court in a Wisconsin
case. Dean Milk Co. v. City of Madison (1951), 340 U.S.
349, 71 S.Ct. 295, 95 L.ed. 329, has been raised as a possible
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bar to a "can-ban" ordinance. In that case, a Madison city

ordinance made it unlawful to sell any milk in the city unless
it had been bottled within five miles of the city's central
square. The court sti'uck down the ordinance as violative of
the commerce clause. A close reading of that case, however,

reveals that the court based its decision largely on the fact
that the ordinance discriminated against out-of-state in
dustries in favor of local industry:

" * * * In thus erecting an economic barrier protecting a
major local industry against competition from without the
State, Madison plainly discriminates against interstate com
merce. This it cannot do, 340 U.S. at 354.

That discrimination was a decisive point in Dean Milk is
borne out by the court's statement in a later case, Breard v.
City of AlexandHa (1951), 341 U.S. 622, 636, 71 S.Ct. 920,
95 L.ed. 1233, that "It was partly because the regulation in
Dean Milk Co. discriminated against interstate commerce
that it was struck down."

The Breard case involved a challenge to a city ordinance
prohibiting all door-to-door sales except by invitation of the
homeowner. The action was brought by a national magazine
subscription salesman who claimed, among other things,
that the ordinance imposed an undue and discriminatory
burden on interstate commerce. The court rejected this ar
gument, stating (341 U.S. at 637-8, 640-1):

"We recognize the importance to publishers of our many
periodicals of the house-to-house method of selling by
solicitation. As a matter of constitutional law, however, they
in their business operations are in no different position so
far as the Commerce Clause is concerned than the sellers

of other wares. * - * the usual methods of seeking business
are left open by the ordinance. That such methods do not
produce as much business as house-to-house canvassing is,
constitutionally, immaterial * * *. Taxation that threatens
interstate commerce with prohibition or disciimination is
bad, * * * but regulation that leaves out-of-state sellers on
the same basis as local sellers cannot be invalid for that rea

son.
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«(* :> *

" * * When tliere is a reasonable basis for legislation to
protect the social, as distinguished from the economic, wel
fare of a community, it is not for this Court because of the
Commerce Clause to deny the exercise locally of the sover
eign power of Louisiana. Changing living conditions or var
iations in the experiences or habits of different communi
ties may well call for different legislative regulations as to
methods and manners of doing business. Powers of munici
palities are subject to control by the states. Their judgment
of local needs is made from a more intimate knowledge of
local conditions than that of any other legislative body. We
cannot say that this ordinance of Alexandria so burdens or
impedes interstate commerce as to exceed the regulatory
powers of that city."

The Wisconsin Supreme Court has followed the genei'al
rules stated above in the relatively few cases dealing with
interstate commerce. See Meyers v. Matthews (1955), 270
Wis. 453, 461, 71 N.W. 2d 368, appeal dismissed 350 U.S.
138; State v. Helwig, supra; Forest Home Dodge, Inc. v.
Karns (1965), 29 Wis. 2d 78, 94, 138 N.W. 2d 214.

Included in the few Wisconsin cases of note (other than
the milk trade cases culminating in Dean Milk Co. v. City of
Madison, supra) are those upholding statutory and adminis
trative prohibitions on "price advertising" of eyeglasses.
See Bedno v. Fast (1959), 6 Wis. 2d 471, 95 N.W. 2d 396,
and Ritholz v. Ammon (1942), 240 Wis. 578, 4 N.W. 2d 173.
In the latter case, the court stated (240 Wis. at 588-9):

" * * * While under the cover of exercising its police power
Wisconsin cannot undertake what amounts to regulation of
interstate commerce, police regulations, reasonable in them
selves, addressed to local activities and bearing a genuine
relation to the welfare of people of this state, are not invalid
by reason of the fact that they incidentally affect interstate
commerce."

The court has also upheld a state law setting maximum
lengths for vehicles using Wisconsin highways. The law was
held to be a reasonable regulation of commerce over the ob-
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jections of interstate automobile haulers who would have to
make extensive changes to their trucks in order to comply.
State V. M^etzel (1932), 208 Wis. 603, 243 N.W. 768, A "ton-
mile" tax on trucks—^both intrastate and interstate—^was

held not to be an excessive burden on interstate commerce

in Wis. Truck Drivers Asso. v. Public Service Comm. (1932),
207 Wis. 664, 242 N.W. 668. In Chicago, M. St. P. & P. R. Co.
V. Public Service Comm. (1951), 260 Wis. 212, 50 N.W.
2d 416, the court held that a state requirement that a cer
tain interstate railroad stop its trains at particular local sta-
ions wliich lacked adequate service, did not unduly burden
interstate commerce nor violate due process.

Determining whether a given local regulation constitutes
an undue burden on interstate commerce involves a "balanc

ing" of many factors bearing upon the reasonableness of the
burden in light of local and national interests. See Southern
Pacific Co. v. Arizona (1945), 325 U.S. 761, 65 S.Ct. 1515,
89 L.ed. 1915. Soft drinks, for example, are generally bottled
locally and a glance at a supermarket shelf quickly reveals
that most, if not all, major soft drink brands are packaged
in both returnable and non-returnable containers. The courts

surely will have to make the ultimate determination by bal
ancing these and the many other factors affecting the rea
sonableness of the regulation—both as to the initial exercise
of police power and also the burden on interstate commerce.
I do not have these many factors before me, nor am I the
proper one to weigh them.

The ordinance is one of general application and is not an
attempt to discriminate against out-of-state (or out-of-
county) businesses in order to promote local industry, as in
Dean Milk Co. v. City of Madison, supra. It is not, as in
Edwards v. California (1941), 314 U.S. 160, 62 S.Ct. 164,
86 Iv.ed. 119, an attempt on the part of a municipality to iso
late itself from difficulties common to all. It is rather an at

tempt to meet a crucial local problem head-on, much as Cali
fornia did in 1968 when it adopted motor vehicle exhaust
emission standards that forced cars sold within that state

to possess special equipment. Wisconsin's long-lived ban on
the sale of colored oleomargarine, and its continuing (al
though somewhat relaxed) lottery regulations which pro-
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hibit Wisconsin residents from entering certain nation
wide contests are other, less crucial, examples of valid police
power regulations which constitute permissible burdens on
interstate commerce. The state legislature, moreover, has
recognized the "local" nature of soft drink bottling in sees.
66.053 and 66.054, Stats., which peimit local regulation and
licensing of such businesses.

Given the above authorities, and the presumption of vali
dity attaching to all legislative acts, I cannot say that a
local ordinance prohibiting the sale of non-returnable con
tainers within a county would place an unreasonable burden
on interstate commerce. There are, I am sure, thousands of
factors which could tip the balance between a reasonable
and an unreasonable burden to one side or the other. Con

sequently, this opinion is anything but a blanket approval
of such ordinances; it is merely a recognition that, carefully
drawn, and their reasonableness amply documented, they
would not violate the commerce clause of the U. S. Consti

tution and would constitute a valid exercise of the police
powers.

III. Due Process and Equal Protection

The fault of the proposed Richland County ordinance is
not in its objectives or even in its regulatory theory. The
ordinance is, in my opinion, unconstitutionally vague and
discriminatory in violation of the due process and equal pro
tection clauses of the Fourteenth Amendment. Its prohibi
tory language, for example, refers to "what is commonly
laiown today as the non-deposit throw-away carbonated
soda pop bottle or commonly known as the non-deposit
throw-away beer bottle. . . ." Taken literally, the ordinance
would discriminate against uncarbonated pop bottles and
the growing "canned" pop and beer. While it may well be
permissible to discriminate against soft drink and beer
containei-s because of their comparative volume sales, it
would be difficult indeed to discriminate between non-re

turnable bottles and cans, insofar as the objects of the legis
lation are concerned. Due process requires that police power
ordinances which attempt to regulate only certain classes
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of activities or, as in this case, certain classes of goods,
must meet several criteria—among them the criterion that
the classification must be based upon substantial distinc
tions, germane to the puiTpose of the law, which make one
class "really different from another." State ex rel. Ford
Hopkins Co. v. Mayor (1937), 226 Wis. 215, 221-2, 276 N.W.
311. This the proposed ordinance does not do, and, as a
result cannot be sustained.

R^^^^;WFE

Board of Regents—State Printing Contracts—(Informal)
—Legality of appointing nominee to Board of Regents of
State Universities when such person is a major stockholder
in a printing company that is under contract to the state,
under Art. TV, sec. 25, Wis. Const., discussed.

May 21, 1971.

Eugene R. McPhee

Executive Director,
Board of Regents of State Universities

You have requested my opinion as to whether there is a
possible conflict of interest or violation of law in the situa
tion where an appointee to the Board of Regents has a sub
stantial interest in a printing company that is cun-ently
under a state printing contract to print the faculty and
state newspapers at one of the state universities. The con
tract in question terminates September, 1972, having been
awarded September, 1970.

The request for an opinion was initiated by the appointee
so as to avoid any possible question of impropriety.

Article IV, sec. 25, Wis. Const, reads:

"Stationery and printing, section 25. The legislature
shall provide by law that all stationery required for the use
of the state, and all printing authorized and required by
them to be done for their use, or for the state, shall be let
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bj* contract to the lowest bidder, but tlie legislature may
establish a maximum price; no member of the legislature or
other state officer shall be interested, either directly or in
directly, in any such contract."

Clearly, a member of the Board of Regents of State Uni
versities is a state officer. Martin v. Smith (1941), 239 Wis.
314.

The party in question is the executive secretary of the
company and holds 50 percent of the corporation's stock. The
appointee, under such circumstances, must be deemed to
have a direct interest in the printing contract.^

Administrative agencies, such as the Board of Regents of
State Universities or the Department of Administration, are
in fact the state, and when such state agencies execute
contracts it is under law a state contract. Sullivan v. Board

of Regents of Normal Schools (1932), 209 Wis. 242.

Consequently, for the pui-pose of answering this request,
it is immaterial whether the Regents execute the printing
contract or the Department of Administration for, in either
case, it is a state printing contract. Nor is it relevant that
the contract is awarded to the lowest bidder, for this criteria
is recognized, even required by the constitutional provision.

Applying the facts to the constitutional provision, it must
be concluded that the appointee would be a state officer hav
ing a direct interest in a state printing contract. The fact
that the contract was entered into prior to the slightest hint
of the appointment does not, in my opinion, affect the ques
tion as to the validity of the appointment. This conclusion
is reached for it is somewhat apparent from the wording of
the constitutional provision itself that something more than
safeguarding the awarding of the contract was intended.
This is true for the constitutional provision requires that
the contract be let to the lowest bidder. A state officer, due
to his position, could have an unfair advantage ovei* other
bidders. This situation would, however, in most cases, only
work to the disadvantage of the other bidders, for the state

'Sec. 946.13, Stats., Private Interest in Public Contract, defines
interest at anything over 2 percent of the corporate stock.
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officer would still have to be the low bidder and the interest
of the state would not necessarily suffer. Subsequent to the
award of the contract, however, the state officer could be in
a higrhly advantageous position and possibly to the direct
disadvantage of the state. The conflict of interest that
might arise after execution of the contract is, of course, in
the performance of the contract. A hypothetical situation
would be to have the state university employes take the po
sition that the contract was not being properly performed
but nevertheless conceal such belief for fear of offending

the state officer under whom they are employed. A similar
situation was noted in State ex rel. Hopkins v. Grove (1921),
109 Kan. 619, 201 Pac. 82,19 A.L.R. 1116, 1123. In this case
the court stated;

"The defendant's disqualification results from the plain
and unambiguous language of the statute. It is also as clear
ly within the purpose and spirit of the act. The legislature
obviously proceeded upon the assumption that a coi-poration
holding a franchise from or contract with the city was
likely, by reason thereof, to be drawn into controversy with
it, and that a city officer who was required to take some
action in relation to the matter, if he were an employee of
the company in any capacity, might be influenced in his
conduct by that circumstance. The provisions of the ordin
ances described are of such character that a dispute might
readily arise out of conflicting interests, and the connection
of a member of the commission with the company might
prove an embaiTassment. * *

There may possibly be some merit to the suggestion that
Art. IV, sec. 25, Wis. Const., would not bar a state officer
from having an interest in a printing contract that is com
pletely divorced from his particular office. However, in the
present situation, we have a printing contract, although
executed by a different state agency, nevertheless provides
for the furnishing of printed materials to the state officer's
own agency. The employes of the state officer's agency have
the responsibility to see that the contract is satisfactorily
performed. Obviously, undei' this situation a conflict of in
terest could arise.
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There is little, if any, direct authority to rely on in this
matter and no Wisconsin case authority has been found to
aid in the interpretation of the constitutional provision. In
turning to the materials on the Wisconsin Constitutional
Convention surrounding the adoption of this provision, a
rather interesting and involved history is found. However,
what weight should be given to this history in inteipreting
the provision in question is problematical.

The Journal of the Convention of 1846 shows that the

delegates were highly concerned with the printing of the
Journal and other materials for the Convention. The Journ

al shows that Beriah Brown was elected to be the printer
(p. 23). As printing was apparently one of the major ex
penses of the Convention (p. 470), the Convention spent a
great deal of time debating the matter and it became a
major political issue.^ The struggle is fairly well summed
up in a selection from The Madison Express:-^

"It will be seen by the reports of the proceedings of the
convention that Mr. Gray of Grant County offered a resolu
tion to have the printing let out to the lowest bidder, a
measure which would have saved a large sum to the people
of the territory. Had the vote been taken immediately upon
it, there is no doubt that a large majority would have been
found in its favor. But the consideration of the resolution

was postponed, and the interim afforded an opportunity for
certain leaders to Vhip in' refractoiy members and thus de
feat the wishes of the people. When the resolution was
called up it was immediately quashed, and the election of a
printer gone through with, which resulted in the choice of
Mr. Brown of the Wisconsin Democrat. Although the elec
tion of a printer was their object, yet the Old Hunkers are
by no means content with the result, and an ineffectual at
tempt was made to reconsider the vote. We said that a large
sum would have been saved to the people of the territory had
the printing been let out to the lowest bidder. Economy in
expenditures, however, is no part of the Locofoco ci-eed.

The Struggle Over Ratification 1846-1847, Milo M. Quaife, pp. 17,
64, 68-69, 92, 104.
Id. p. 160.
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and if the people do not by their votes emphatically say so
when the state has been organized, we shall be much mis
taken."

Apparently, to avoid this same problem, the delegates to
the 1847-1848 Convention quickly quashed a motion by dele
gate Wheeler to employ a particular printing company and
adopted a resolution that the contract be let to the lowest
bidder, (p. 7) (All references are to pages in the Journal
of the Constitutional Convention of 1847-1848.)

The Convention received several bids, two of which are of
considerable interest. The Argus film agreed to do the print
ing for one cent. Another firm offered to do the printing
for "one-half of the sum it has already cost the people of
the territory in the discussion had on that subject." The
offer of the Argus fii*m was accepted (pp. 31-34). The fol
lowing day the Convention received a scathing petition, the
first paragraph of wliich stated:

"The undersigned, employed printers of the village of
Madison, being infonned of the action of your Hon. body in
letting out to the lowest bidder the printing which may
be within your control, and noticing a proposition now pend
ing, to place in the constitution a clause which shall make
a similar disposition of all future printing, and properly
appreciating the enlightened 'progression,' which has dic
tated such action, and desirous that the 'true democratical
principle' thus applied to them should be extended to others,
respectfully petition that an additional clause be inserted in
the constitution now in progress of fonnation by your Hon.
body letting out to the lowest bidder all the offices under
the new state government, of whatever nature or kind, and
all sei-vices of whatever description or character."

And tlie last paragi'aph of the petition concluded:

"Personally, your memorialists wish the adoption of their
petition from an apprehension that the action already had
and contemplated, is to lessen their means of daily living,
which are already scant enough; and actuated by the hope
that other sources of present emplojmaent will be opened
to them, they further ask that if in the power of your Hon.
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body the offices now attached to it be declared vacant, and
then let out to the lowest bidder, for which we pledge our
selves to make offers at far less rates than are likely other
wise to be paid." (pp. 39-40)

Needless to say, the Convention did not appreciate the
sentiments contained in the petition, and the delegates'
views are clearly reflected in the Journal, (pp. 40-41) Mi*.
Judd of the Convention moved to have the petition rejected,
which it was even though one of the delegates noted that
everyone has a right to petition his government, (p. 41)

The same Mr. Judd was on the committee that prepared
the Article on the liegislature, which article did not, as
initially reported, contain the constitutional provision now
under consideration, (pp. 117-118) Nor did the rejected con
stitution have such a provision, a resolution providing for
a similar prohibition having been defeated. (Journal of the
Convention 1846, pp. 406, 419)

While the relevancy of all this may seem somewhat re
mote, it does, nevertheless, show the concern, almost pre
occupation, of the delegates over the issue of State printing.
In this regard, I think it is fair to assume from all this
that the delegates to the second Convention had profited
from the experiences of the first Convention. Further, the
petition of the disgruntled printers must have influenced
the delegates in the adoption of the constitutional provision
under consideration. It is clear that it was the intent of the

delegates that the printing contract for the Convention be
divorced from political or personal consideration and this in
tent was carried over to the constitution.

This background influenced the delegates in the adoption
of Art. IV, sec. 25, Wis. Const. For it certainly is significant
to have a constitutional provision pertaining to printing
contracts. In my opinion, the experience of the delegates
and their intent was clearly expressed in sec. 25 as requir
ing that printing contracts be subject to competitive bidding
and that no officer of this state have an interest in such

contracts.

In the present situation, I can only conclude from the
plain language of the constitutional provision and for the
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reasons previously discussed, the appointee would be in a
situation of possible conflict of interest and would be in vio
lation of Art. IV, sec. 25, Wis. Const.

RWW: CAB

Compatibility of Office—Board of Vocational, Technical
and Adidt Ediication—(Informal)—^Member of local district
board of vocational, technical and adult education cannot
serve as State board member.

May 25, 1971.

Eugene I. Lehrmann, Director,

Board of Vocational, Technical and Adult Education

You have requested my opinion whether a member of a
local district board of vocational, technical and adult educa
tion could at the same time serve as a member of the State

Board of Vocational, Technical and Adult Education.

I am of the opinion that he could not.

A member of the state board appointed pursuant to sec-
15.94 (3), Stats., for a term is an officer of the State since
he is charged by law with the exercise of some portion of
the sovereign power of the State. Martin v. Smith (1941),
239 Wis. 314, 332, 1 N.W. 2d 163.

A member of a local board appointed pursuant to sec.
38.15 (11), Stats., or of a local district boai'd appointed un
der sec. 38.155 (5), Stats., also exercises some portion of
the sovereign power of the state, and is a public officer and
an officer of a minor unit of government.

The general rules of incompatibility are well stated at
58 OAG 247 (1969), in part as follows:

"Public offices may be made incompatible by statute or
they may be incompatible according to well-settled principles
of common law. In some instances, offices which appear to
be incompatible because of a possible conflict of duties or
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power of one over the other as to appointment, supervision,
and pay, may be designated as compatible by statute.

"Public policy requires, that an office holder discharge
his duties with undivided loyalty, therefore, in general
terms, two offices are incompatible if there is a conflict of

interest oi' duties, so that the incumbent of one office can
not discharge with fidelity and propriety the duties of both.
Incompatibility is not simply a physical impossibility to dis
charge the duties of both offices at the same time, but is
an inconsistency in the functions of the two offices. This
might arise, for example, where one office is subordinate to
the other, or where a contrariety and antagonism would re
sult in the attempt by one person to discharge faithfully and
impartially the duties of both.

"The doctrine of incompatibility of offices applies only
to public offices and not to positions of employment. Gen
erally, an individual employed by a government is an officer
thereof if, in the perforaiance of his duties, he is invested
with some portions of the sovereign functions of government
to be exercised by him for the benefit of the public."

A reading of sees. 38.13, 38.15 (12), (13), 38.155 (1), (3),
(8), (9), 38.21, and 38.215, Stats., indicates many areas of
supervisory control by the state board over the district
board in areas of state and federal aid, granting of degrees,
boundaries of districts and alterations thereof, and qualifi
cations and fitness of teachers and employes.

I am aware of no statute which would expressly permit a
member of a local district board to serve at the same time

on the state board. It is my opinion that there are areas of
probable conflict and that the superintending power of the
state board over the local distidct board makes the two of

fices incompatible.

You also indicate that federal funds might be allocated
to a private agency on which a member of the state board
sei-ves as director. It is not clear from your letter whether
such individual is a member of the state boai*d at present
or whether he is the person seeking appointment. In any
event, further specific facts would be necessary before giv-
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ing an opinion on the question. There might be possible vio
lation of sec. 946.13, Stats., which prohibits public officers
from having a private pecuniary interest in public contracts.
It is necessary in each instance to examine the special cir
cumstances, as there are a variety of exemptions. I suggest
that you review these sections.

RWW:RJ^^

Piiblic Defenders—Indigent Defendants—(Informal)—
County board may retain, at monthly salaries, attorneys to
represent indigent defendants.

May 25, 1971.

A. W. PONATH

Acting Corporation Counsel, Outagamie County

You have requested the infoi-mal advice of this office on
several questions arising out of a proposed resolution of the
Outagamie County Board providing a method for furnishing
counsel to indigent criminal defendants.

The resolution, which you indicate has been endorsed by
the county and circuit judges, requests the judges to desig
nate a "panel" of two attorneys to represent such defend
ants, and to negotiate contracts for their employment on a
pari-time, month-to-month basis. Under the plan, one of the
two attorneys would be selected by the presiding judge
in any case (with the provision that other counsel could
be appointed if the judge determined that neither attorney
would be able* to fairly represent the defendant), and their
compensation, paid by the county, could not exceed $500
per month.

You have raised several questions, which will be con
sidered individually.

*The text of the resolution reads . . neither . . . would ... be
unsuited ... to fairly represent. . . ." The double negative should bo
corrected in order to express the intended meaning.
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(1) The County Board's authority to adopt the resolution.

You have indicated that the board may lack authority to
pass such a resolution. I disagree. The system authorized
by the resolution is designed to secure legal sei'vices for in-
digents at reasonable cost to the county and is, in my opin
ion, within the legislative gi*ant of general police powers
under sec. 59.07 (64), Stats. It should be noted that the
judges do indeed "appoint" counsel—although from the
panel rather than the bar at large—and that the county is
not establishing a defender's office, but is merely continuing
to support appointed counsel at the same level of seiwice,
but at lower cost to the county.

(2) Subsequent recovery of costs from the indigent.

You indicate that under existing practices the county is
able to recover from the indigent, at such time as he becomes
financially able, the legal fees paid for liis benefit; and you
ask whether such recovery will continue to be available to
the county under the proposed plan. I see no reason why not.
The county would have "paid for" the indigent's defense
within the meaning of sec. 256.66, Stats., which authorizes
recovery of such costs. Problems would arise, of course, in
the allocation of such portion of the $500 monthly stipend
properly "chargeable" to a given indigent in a given case. I
assume, however, that these problems could be solved
through efficient accounting and timekeeping practices.

(3) Competency of counsel.

You indicate concern over the fact that the attorneys
named to the panel are likely to be recruit law school gradu
ates and ask whether this factor might give indigents the
right to complain that they wei'e not given the benefit of
competent counsel.

Obviously, any defendant has a right to competent repre
sentation—and the ancillary right to complain tliat he was
not competently represented in a given case. This is true
whether counsel is retained or appointed, and determina
tions are made on a case-by-case basis. Certainly there is
no presumption—and, in fact, little validity to the assump-
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tion—that a young lawyer is less competent than an older
one; and it is my opinion that your proposed system would
not give rise to any competency-of-counsel problems that
are not present in any other criminal case.

(4) "Fee" problems.

You question whether the setting of a $500 monthly stip
end to each of the two members of the panel invades the
prerogatives of the State Bar Association and its practice of
setting minimum fees for attorneys.

Section 967.06, Stats., provides for compensation of coun
sel appointed to represent indigent defendants, and states
that the amount, as set by the court, . . shall be such as
is customarily charged by attorneys of this state for com
parable service. . . Judges have consistently interpreted
this requirement in relation to the published fee schedules
of the State Bar Association—generally two-thirds of the
schedule.

While there may well be some inconsistencies between
such practices and the "monthly retainer" aspects of your
plan, I cannot believe that sec. 967.06, Stats., would be inter
preted so as to prohibit a plan such as this—a plan that
would provide efficient and effective representation of in-
digents at substantial savings to the county.

I do, therefore, informally advise you that I see no objec
tion to the plan or the resolution itself.

RWWrWFE

Transportation of Students—Pre-School Handicapped
Children—(Informal)—Effect of statutes dealing with
transportation of students on nonresident pre-school handi
capped children discussed.
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May 25, 1971.

William C. Kahl

State SupeHntendent, Department of Public Instniction

In your letter of January 14, 1971, you ask a number of
questions concerning the application of the statutes dealing
with transportation of students as they may be applied to a
three and one-half-year-old child with a hearing defect who
resides in a school district which does not provide seiwices
for a child with such a handicap. You state that this child
has been accepted by another school district as a nonresident
special student and that the Department of Public Instruc
tion has detemined that the child is handicapped as that
term is defined in sec. 115.76 (1), Stats. As a result of such
handicap, the Department of Public Instruction has author
ized the child's attendance as a noni'esident special student.
Your first question reads:

"First, must the resident school district provide full trans
portation for this child when authorized by the Department
of Public Instruction?"

The answer to this question is yes. The resident school
district must proride full transportation for this child. Sec
tion 115.82 (1) (a), Stats., provides:

"Handicapped children residing outside the area served
by a progi'am established under s. 115.81 may be admitted
to the pi'Ogram as nonresidents."

Section 115.82 (1) (b). Stats., provides, in part:

"Handicapped children residing within or outside a school
district may be admitted to special progi*ams for handicapped
children which are available in the school district according
to standards of eligibility deteraiined by the division [Divi
sion of Handicapped Children, Department of Public Instruc
tion] and according to available facilities. A handicapped
child, including a preschool handicapped child, who resides
in a school district which does not maintain a program for
children with this handicap and is eligible to attend special
schools, classes or centers, may be admitted as a nonresident.
" *" (Emphasis ours).
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And sec. 115.82 (6), Stats., reads:

"In addition to the requirements of s. 121.54 (3), when
board and lodging are not furnished to nonresident handi
capped children the school district in which the child resides
shall provide transportation."

A three and one-half-year-old child is a preschool child
within the meaning of this statute. "Preschool" is ordinarily
defined as nursery or kindergarten school. See Webster's
Third New International Dictionary, Unabridged. There
fore, any child who is not an infant, but yet not old enough
to attend first grade, should be considered as a "preschool"
child. Ordinarily, this child would fall between the ages of
two and five.

In your second question you ask whether objective stand
ards of eligibility are required to be promulgated by the
Division for Handicapped Children of the Department of
Public Instruction. Again, the answer is yes. Section 115.82
(1) (b), Stats., specifically provides that handicapped chil
dren residing within or outside a school district may be
admitted to special progi-ams for handicapped cliildren which
are available in the school district according to standards
of eligibility detei-mined by the Division and according to
available facilities. These standards are applicable to pre
school handicapped as well as other children.

In your third question you ask whether general transpor
tation aids would be payable for such preschool handicapped
children under sec. 121.58 (2) (a) and (b), Stats. In my
opinion, general transportation aids would be payable for
such a pui*pose. Section 121.54 (3), Stats., provides that
every school board shall provide transportation for handi
capped children. It further provides that approval for such
transportation shall be based on whether or not the child
can walk to school with safety and comfort. Section 115.82
(6), Stats., embodies sec. 121.54 (3), and further provides
that where board and lodging are not fumished to nonresi
dent handicapped children, the school district in which the
child resides shall piwde transpoi-tation. In addition, sec.
121.58 (2) (b) reads:
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"State aid for approved transportation under s. 121.54 (3)
shall be paid on the same basis as it is paid for transportation
of nonhandicapped children, except that state aid shall
be paid for such approved ti-ansportation of less than 2 miles
at the rate of $24 per school year per pupil. Sucli state aid
shall be supplemented by the state aid under s. 115.85 in an
iunount not to exceed the full cost."

It seems clear therefore, that the general transportation
aids are payable for such preschool handicapped children.

Your fourth question reads:

"Fourth, would the general aids provided in Section 121.58
(2) be supplemented under subsections 121.58 (2) (b),
115.85 (2) and 115.85 (5) to the extent of 70% of the full
(emphasis added) cost of the transportation, with the ex
ception provided in 121.58 (2) (b), that such state aid shall
be supplemented under Section 115.85 in an amount not to
exceed the full cost of transportation?"

The answer to this question is also yes. General aids pro
vided for in sec. 121.58 (2), Stats., must be supplemented,
under sec. 115.85 (2), Stats., to the extent of 70 percent of
the full cost of transportation. This aid may be further sup
plemented pursuant to sec. 115.85 (5), Stats., subject to the
limitation contained in sec. 121.58 (2) (b).

Transportation provided handicapped children, including
the preschool children, must be approved in advance by the
State Superintendent of Public Instruction. However, the
Superintendent may not arbitrarily withhold approval of
such transportation, thereby frusti*ating the intent of the
legislature. The reasons for refusal to approve transpoi*ta-
tion in cases involving handicapped children must be well
documented and not arbitrary or capricious.

PAVWrJWC

Student Newspaper—Board of Regents—(Informal)—
Problems involved in the operation of a privately owned and
operated student newspaper, which is subsidized by the
.state university, discussed.
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May 25, 1971.

Eugene R. McPhee

Executive Director, Board of Regents of State Uni
versities

There has been some confusion over your request, made
on behalf of President Dreyfus, as to the legal implications
involved in the establishment of a private (school) news
paper.

Apparently, the initial request was made on August 11,
1970, and involved four rather long and complicated ques
tions concerning this general subject matter.

Your primary concern at this time relates to the third
question of that request, and I will not now attempt to ans
wer the other three questions. The question involved was
stated as:

"(3) If a state university discontinued publication of the
campus newspaper and then rented physical facilities to a
private newspaper company, loaned the recognized name of
the discontinued newspaper to that private company, pur
chased space in that private newspaper for advertisements,
announcements, etc., and contracted to regularly pm'chase
10,000 copies of that private newspaper for subsequent free
distribution, could the Board of Regents, the president, or
the administration of that university be held legally respon
sible for any content of that private newspaper, outside of
the space purchased by the university?"

The objective of the plan as envisioned by this question, as
I understand it, is to have a campus newspaper published by

a private nonprofit coiporation, which corporation is legally
isolated from the state. It follows from this objective that
the private newspaper corporation may not be given prefer
ential treatment if we hope to have the court sustain this
relationship on the basis of contract rather than agency
law.

Of course, if a private corporation is created, the relation
ship between that corporation and the state should be no
different than the state's relationship with other private
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coiTDorations. In other words, all general laws relating to
the use of state property, contracting, purchasing and what
have you, as they generally apply to state business, funds
and property, would be applicable to the newspaper coi*pora-
tion in question just as they are applicable to any private
corporation.

USE OF STATE FACILITIES

As there does not appear to be any specific provision in
ch. 37, Stats., relating to the use of school buildings or fa
cilities, sec. 16.845, Stats., controls. This section states in
part:

"Except as elsewhere expressly prohibited, the managing
authority of any building or other facility owned by the
state may permit the same to be used by any governmental
body or official, any veterans' organization, or any nonprofit
association for the purpose of governmental business, public
meetings for the free discussion of public questions, or for
civic, social, recreational or athletic activities. * * *"

It is doubtful, in my opinion, that this section intended
to authorize the use of state facilities by a business corpora
tion, even though nonprofit, for extended periods of time
such as under a one-year lease. Nor do I find authority in
ch. 37, Stats., that would clearly support a lease of school
property to a private business corporation.

Even assuming, by a very liberal interpretation of sec.
16.845, Stats., that a day-to-day use of the facility is proper
and allowable without the fonnality of a lease, the corpora
tion would have to pay the reasonable and fair rental of such
facilities. The private corporation should not be subsidized
by the state, not only as a matter of law, but as a practical
necessity to the maintenance of the basic concept of a truly
private business corporation.

DISTRIBUTION TO STUDENT BODY

This question presupposes free distribution to the student
body. Nothing is free, and I assume the school will purchase
its 10,000 copies by the use of student activity fees. This
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issue is bothersome for it raises the question as to the
propriety of the board assessing the student body a fee
which, even assuming, and we must make the assumption
that state bidding laws will be strictly followed, is predes
tined as payment to this particular corporation. This is, in
fact and law, a state subsidy of a private coi*poration for
the corporation could not exist without this state commit
ment. It must not be forgotten that student activity fees
are state funds and subject to appropriation by sec. 20.265,
Stats., and in this situation are intended to be used for the
purchase, not of a school paper, but of a private newspaper.
Whether this would be a legitimate expenditure of state
funds could depend on the educational and general school
purposes the paper will serve. The forced subscription of
the student body to a particular private newspaper such as
the New York Times, The Milwaukee Journal, or even the
Capital Times, may serve some educational benefit upon
which the purchase could be supported. However, the forced
subscription of the student body to this particular news
paper can only be supported by speculation as to its educa
tional benefits. Further, the paper may have little to do with
the academic community except for the paid notices, an
nouncements, etc., of the school that will appear in the paper,
but will actually constitute a small pari of the total publica
tion.

The use of state funds for this purpose may be valid pro
vided the board is able to determine a sufficient educational

function is involved and reasonable controls are exercised

bj' the board to insure that the funds are spent for this pub
lic interest. State ex rel. W. D. A. v. Dammann (1938), 228
Wis. 147. However, the requirements of the Dammann case
will place the state in the extremely awkward position of
attempting to insure that state funds are used for a legiti
mate public purpose without exercising control over a private
corporation in the sensitive area of the First Amendment. In
my opinion, this is an almost impossible task.

LIABILITY OF BOARD,
SCHOOL ADMINISTRATORS, ETC.

This question cannot be answered because I do not have
any facts as to what, if any, supervision or participation by
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the faculty is anticipated. Certainly, if the private coi-pora-
tion is, in fact and law, a stranger to the Boai'd, the school
administration and the faculty, no liability could result to
these parties.

PURCHASE OF SPACE FOR NOTICES,
ANNOUNCEMENTS, ETC. BY SCHOOL

At first blush, this issues does not seem to raise any in-
sunnountable legal problems, and the purchase of space
could, in my opinion, be accomplished under existing laws. A
tedius explanation regai'ding the application of existing
statutes at this time does not seem warranted.

THE CONCEPT GENERALLY

The general plan is open to serious question on numerous
gi'ounds, some of which have already been discussed. Whe
ther the courts would consider the coi-poration as a separate
legal entity from the state, considering the fact that it is
run by students, housed in school facilities and subsidized
by state funds, is open to very serious question. Courts gen
erally give more weight to substance than form.

In Antonelli v. Hammond (1970), 308 F.Supp. 1329, the
court was concerned with a campus newspaper that was not
financially independent but was dependent on an allocation
of funds derived from compulsory student activity fees. It is
not clear whether the newspaper was a separate legal entity
from the school but it apparently was treated somewhat as
such. What is clear is that the school administration could

not exercise censorship over the paper by virtue of its con
trol over the purse strings.

What we have contemplated here is the creation of a pri
vate corporate entity which is nevertheless closely related
to and dependent on state facilities and state support.
Should the newspaper become objectionable because of what
it prints, the question presented is whether the board could
refuse to grant it space and funds in the future. Although
there are no cases clearly or directly in point, it would, in
my opinion, be a very close question as to whether the board
could terminate the relationship on such grounds. The
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obvious argument would be made that the state is infring
ing on free speech or freedom of the press by economic
coercion. This argument would be given considerable weight
under such decisions as the AntonelH case, Roth v. The
Board of Regents (1970), 310 F.Supp. 972, and the case of
McLaughlin v. Tilendis (1968), 398 F. 2d 287.

RWWrCAB

County Corporation Counsel—Non-support and Paternity
Cases—(Informal)—^Reciprocal non-support actions under
sec. 52.10, Stats., and paternity proceedings may be prose
cuted by corporation counsel rather than district attorney
only upon direction by resolution or ordinance of the county
board.

May 25, 1971.

Ray a. Sundet

Corporation Counsel, La Crosse County

You ask whether a corporation counsel for a county of
less than 500,000 population has the ix)wer and duty to
prosecute paternity proceedings under sec. 52.21, Stats.,
and to prosecute reciprocal non-support actions under sec.
52.10, Stats. You note that both actions ai*e special or civil
proceedings rather than criminal prosecutions.

Section 52.22, Stats., provides that:

"The district attorney shall appear in and prosecute every
paternity proceeding. . .

Section 52.10 (12), Stats., provides that in a reciprocal
non-support proceeding, the district attorney shall repre
sent the obligee upon request of the court or the person in
charge of county welfare activities when this state is ac
ting as the initiating state. Section 52.10 (18) (b). Stats.,
provides that "The district attorney shall prosecute the case
diligently...." after being notified by the derk of the filing
of a petition when Wisconsin is the responding state.
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A corporation counsel is an appointive county officer. The
office is not refeiTed to in the Wisconsin Constitution as is

the district attorney. It is an office which a county board
may authorize pursuant to sec. 59.07 (44), Stats. Thus, a
corporation counsel has no inherent powers. His basic auth
ority springs from sec. 59.07 (44), which reads as follows:

"Corporation Counsel. In counties not having a popula
tion of 500,000 or more, employ a coiiDoration counsel, and
fix his salary. The corporation counsel may, when authorized
by a majority of the county board, appoint one or more
assistant corporation counsels to aid him in the performance
of his duties. The assistants so appointed shall have author
ity to perform all the duties of the corporation counsel. His
emplojmient may be terminated at any time by a majority
vote of all the members of the board. The duties of the

coi'poration counsel shall be limited to civil matters and
may include giving legal opinions to the board and its com
mittees and interpreting the powers and duties of the board
and county officers. Whenever any of the powers and duties
conferred upon the corporation counsel are conncurrent with
similar powers or duties conferred by law upon the district
attorney, the district attorney's powers or duties shall
cease to the extent that they are so conferred upon the cor-
poratio7i counsel and the district attorney shall he relieved
of the responsibility for performing such poivers or duties.
Opinions of the coii)oration counsel on all such matters
shall have the same effect as opinions of the district attor
ney. The coi'poration counsel may request the attorney
general to consult and advise with him in the same man
ner as district attorneys as provided by s. 165.25 (3)."

The underlined language clearly indicates that the cited
statute is not self-executing. Powers and duties must be
conferred upon the corporation counsel by the county board.
His specific authority, which is limited to civil matters,
must be detei-mined from the county ordinance or resolution
creating his office unless provided by specific statute else
where such as sec. 819.295 (1), Stats., which places a duty
upon the corporation counsel to apply to county court for a
guardian or conservator of an estate of a mentally ill pati
ent or county hospital or home resident.
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In the final analysis, if a duty with respect to civil matters
specifically assigned to the district attorney is not imix)sed
as a duty of the corporation counsel by county ordinance
or resolution, the duty remains with the district attorney.
This view is consistent with the interpretation placed upon
sec. 59.07 (44), Stats., by actual practice since inception of
the statute created by ch. 186, Laws of 1949. Understand
ably, the duties of a coi*poration vary widely fi'om county
to county.

In 1957, the legislature enacted ch. 92, Laws of 1957,
which created sec. 59.455 and 59.456, Stats., relating to
creation of the office of corporation counsel in counties
with a population over 500,000 and prescribing powers and
duties for such an officer and his assistants. These sections

relate to Milwaukee County only. They are informative,
however, as to the general powers and duties a smaller
county may wish to consider assigning to its corporation
counsel. It might be noted that the district attorney in Mil
waukee County has the responsibility to institute, commence
or appear in all civil actions or special proceedings under
sec. 52.10, Stats., the Unifonn Non-support Act, whereas
the corporation counsel appears in paternity actions inas
much as it is a civil action not specifically assigned to the
district attorney. Sec. 59.456 (5) (6), Stats.

I agree with youi* position that unifonn non-support pro
ceedings and patemity proceedings are civil matters. Since
they do not involve forfeitures, statutory duties relating to
these actions may be handled by the coiiDoration counsel, but
only if such duties devolve upon Mm by virtue of county
resolution or ordinance. Further, I might add, the unifonn
support act traditionally has been handled by the district
attorney for reasons of policy. Law enforcement personnel
of foreign jurisdictions automatically refer support cases
to the prosecutor of the county in which the obligor resides.
Moreover, sec. 52.10 (6), Stats., relating to extradition is
intertwined with criminal chai'ges under sec. 52.05, Stats.,
which may be brought only by the district attoniey.

RWWiWLJ
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Indecent Articles—Family Planning—(Formal)—The
portion of Senate Bill 130, 1971, which totally prohibits sale
of indecent articles probably is unconstitutional as applied
to physicians and is in conflict with statutes relating to
therapeutic abortions. The remainder of the bill relating to
regulation of sale and advertisement of indecent articles and
contraceptives probably would be constitutional if enacted
into law.

May 26, 1971.

The Honorable, The Senate

By Senate Resolution 8 you have requested an opinion
on the constitutionality of Senate Bill 130, 1971, which
makes certain changes in sec. 450.11, Stats., relating to in
decent articles. The resolution also requests an analysis of
the constitutionality of present sec. 450.11, and further that
I address the question as to the effect of passage of Senate
Bill 130, 1971, on Wisconsin criminal laws dealing with
fornication and adultery, namely, sees. 944.15 and 944.16,
Stats.

Present sec. 450.11, Stats., originally enacted into law by
the 1933 Legislature, regulates the advertising, display and
sale of articles used either to procure a miscarriage or to
prevent pregnancy. Senate Bill 130 proposes a logical reor
ganization of this statute by separating the regulation of
articles to procure miscarriages from the regulation of
articles to prevent pregnancy by creating sec. 450.115,
Stats., to control the latter type of articles.

At the outset, it should be noted that the proposed law
prohibits entirely the sale by any person of indecent articles,
that is, articles such as dmgs, instruments or devices to
procure a miscarriage. Present law permits the purchase of
such articles from a phaimaceutical house or a physician.
This proposed change in the law, in practical effect, outlaws
therapeutic abortions now permitted under sec. 940.04 (5),
Stats. The indicated problem arises from the fact that the
term "miscarriage" may be used interchangeably with the
term "abortion." Although there is a technical difference
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as to the age of the fetus in whether the term "miscarriage"
or "abortion" is used, the law regards the two teims as being
practically synonymous. 1 Am. Jur. 2d, Abortion, §1. Also
see secondary definition of "miscaiTiage" as meaning "abor
tion" contained in Webster's Seventh Collegiate Dictionaiy.
Therapeutic abortions necessary to save the life of the
mother are not only peimitted under sec. 940.04 (5), but
undoubtedly are constitutionally guaranteed by the due pro
cess clause of the Fourteenth Amendment of the United

States Constitution.

I suspect that this change in the law proposed by Senate
Bill 130 was unintentional and stems from the fact that the

present statute treats two distinct subjects, miscarriage and
contraceptives, in the same manner, coupled with the well-
known fact that abortion-inducing drugs not only lack effi
cacy but are inherently dangerous. Nonetheless, whatever
the reason, the proposed law entirely prohibits the sale of
indecent articles. As applied to the sale of such items to a
physician or surgeon, the law is unduly restrictive, and
therefore unconstitutional.

Before turning to another aspect of the proposed bill, it
should be noted that the term "miscarriage" is not defined
consistently in lay, medical or legal dictionaries. For pur
poses of clarity it would be well to include a definition of this
word in any proposed legislation using it.

With the exception of the difference discussed above and
a significant change to be considered later, present sec.
450.11, Stats., and proposed sec. 450.115, Stats., of the bill
essentially embody identical regulations with respect to the
advertising and sale of contraceptive articles. Accordingly,
the following capsule discussion of the constitutional high
lights of the law applies to the present statute and to Senate
Bill 130.

Constitutional attacks on laws regulating the sale and
advertising of contraceptives have been made primarily on
the ground that such regulations are a deprivation of due
process guaranteed by state constitutions and the Four
teenth Amendment of the United States Constitution. Re-



Opinions op the Attorney General 195

gardless of the form of the attack, courts have sustained the
constitutional validity of such restrictions as having a ra
tional and reasonable relationship to the purpose of protect
ing public health, safety, morals and welfare. 113 A.L.R.
970. State v. Arnold (1933), 217 Wis. 340, 258 N.W. 843; 3
Am. Jur. 2d: Advertising, §6; Baird v, Eisenstadt (D. Mass.
1970), 310 F. Supp. 951.

The pui-pose of legislation which restricts the advertising
and sale of contraceptive devices was well stated by a
Massachusetts court many years ago in Commonwealth v.
Allison (1917), 227 Mass. 57, 116 N.E. 265, 266:

"Manifestly . . . (the statutes) ai'e designed to promote
the public morals and in a broad sense the public health and
safety. Their plain purpose is to protect purity, to preserve
chastity, to encoui'age continence and self restraint, to de
fend the sanctity of the home, and thus to engender in the
State and nation a virile and virtuous race of men and

women."

If we were to end a constitutional analysis of the law relat
ing to contraceptive devices at this point, there would be no
question as to the validity of either the present statute or
the proposed legislation. However, recent legal developments
in this area indicate that the law is somewhat in a state of

flux wih a portion of the very matter under discussion pres
ently in litigation before the Supreme Court of the United
States. Baird v. Massachusetts, 91 S.Ct. 921 (probable juris
diction noted on March 2,1971). Accordingly, I will attempt
to highlight recent legal considerations leading up to the
present posture of the law relating to contraceptive devices.

In 1965 the Supreme Court of the United States struck
down a Connecticut statute which prohibited entirely the
use of contraceptives on the ground that the statute was an
intrusion upon the right of marital privacy. Griswold v.
State of Conn. (1965), 381 U.S. 479, 85 S.Ct. 1678, 14 L.ed.
2d 510. It might be noted that the 1933 Wisconsin Legisla
ture rejected the adoption of a similar law as discussed in
State V. Arnold, supra.

The Griswold case has had its greatest impact on Massa
chusetts statutes relating to indecent articles. Common-
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wealth V. Baird (1969), 247 N.E. 2d 574. In this case a lay
person delivered a lecture to a gi'oup of unmarried persons.
He used a display diagram of contraceptive devices for pur
poses of his lecture. At the conclusion of his lecture he gave
a contraceptive device to a young, unmarried woman, where
upon he was prosecuted for both the exhibiting and dispos
ing of contraceptive articles. On the basis of language in
the Griswokl case the Massachusetts court found that the

statute prohibiting exhibition of contraceptive devices was
unconstitutional as applied to the defendant whose display
of contraceptive articles, the court said, was essential to
graphic representation of the subject matter of his address.
This ruling was grounded on the First Amendment right of
free speech which the court held was not overcome by ob
scenity aspects of the situation in light of Rofh i\ U.S.
(1957), 354 U.S. 476, 489, 77 S.Ct. 1303, 1311, 1 L.ed. 2d
1498.

The court did uphold the constitutionality of that portion
of the statute which prohibited the giving away of a con
traceptive device by a person other than a pharmacist or a
physician.

The latter ruling was also made by a federal district court
in Baird v. Eisenstadt, supra. This ruling then was reversed
by the Court of Appeals in 429 F. 2d 1398 (1st Cir. 1970),
on the ground that the statute was arbitraiy and discrimina
tory in the absence of a showing by the state of demonstrat
ed harm. As previously stated, this case is now before the
Supreme Court of United States.

The real significance of the above cases appears to lie in
the willingness of the judiciary to exercise its power to de
clare legislation as being constitutionally invalid. That pow
er is not abused where legislation has no rational basis in
protecting public health, safety, morals or some phase of
public welfare. On the other hand, it is clear that a court
overreaches its authority when it substitutes its judgment
for that of the legislature as to what is socially or economi
cally prudent. This proposition was recently expressed by the
Supreme Court in Dandridge v. WiUiams (1970), 90 S.Ct.
1153, at page 1161:
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.  . For this Court to approve the invalidation of state
economic or social regulation as 'over-reaching' would be far
too reminiscent of an era when the Court thought the Four
teenth Amendment gave it power to strike down state laws
'because they may be unwise, improvident, or out of har
mony with a particular school of thought.' Williamson v.
Lee Optical of Oklahoma, Inc., 348 U.S. 483, 488, 75 S.Ct.
461, 466, 99 L.ed. 563. That era long ago passed into his
tory. Ferguson v. Skmpa, 372 U.S. 726, 83 S.Ct. 1028, 10
L.ed. 2d 93."

In a case decided this year, the Supreme Court of the
State of Wisconsin declared that a statute is presumed to be
constitutional and that a heavy burden is placed on one who
challenges its validity. The court further noted that its func
tion is not to weigh evidence but only to detei-mine whether
there is any reasonable basis for the enactment, and furth
er, that legislation is not to be struck down on the basis of
belief that a statute is good, bad, wise or unwise. Watch
making Examining Bd. v. Hnsar (1971), 49 Wis. 2d 526,
182 N.W. 2d 257.

These recent pronouncements of both the Supreme Court
of the United States and the Supreme Court of Wisconsin
persuade me to conclude that both sec. 450.11, Stats., and
that portion of Senate Bill 130 which embraces present law
are probably constitutionally valid.

Senate Bill 130 proposes a significant change in present
law by removing the prohibition against the sale of contra
ceptives to unmarried persons. Since this change does not
involve any encroachment upon individual freedoms, it does
not raise a constitutional issue.

You have asked me to comment on the effect of passage
of Senate Bill 130 on the criminal statutes relating to adul
tery and fornication. While there are factual issues in this
matter to be resolved by legislative determination, there is
only one legal effect to be considered, i.e., whether the pas
sage of Senate Bill 130 would be a tacit repudiation of sees.
944.15 and 944.16, Stats.

Since the Bill condones the sale of contraceptives to un
married persons, it could be argued that the use of contra-
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ceptives by unmaiTied persons also is condoned. Thus, the
legal argument could be made that the criminal statutes re
lating to adultery and fornication are repealed by implica
tion. However, repeals by implication are not looked upon
with favor in the law. As was stated in Kienbmim v. Haber-

ny (1956), 273 Wis. 413, 420, 78 N.W. 2d 888:

". . . an earlier act will be considered to remain in force

unless it is so manifestly inconsistent and repugnant to the
later act that they cannot reasonably stand together."

Any argument to the contrary could be foreclosed by the
addition of a subsection to the effect that the section shall

not supersede sees. 944.15 and 944.16, Stats. Appai'ent con
flicts in the law are easily resolved when legislative intent
is made clear.

RWWrWLJ

Usury Law—Retroactive Abrogation of Penalties—(For-
rml)—^Bill 277, S, relating to the retroactive abrogation of
penalties under sec. 138.06, Stats., would be constitutional
if enacted into law.

May 28, 1971.

The Honorable, The Senate:

By Resolution 11, S, you have requested my opinion as to
the constitutionality of Bill 277, S, which would create sec.
138.06 (6), Stats., to read as follows:

"138.06 (6) In connection with a sale of goods or seiwices
on credit or any forbearance arising therefrom prior to Oc
tober 9, 1970, there shall be no cause of action under this
section or allowance of penalties, forfeitures or other relief
under this section for violation of s. 138.05, except as to
those transactions on which an action has been reduced to a

final judgment as of the effective date of this subsection
(1971)."
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If enacted into law Senate Bill 277 would have the effect

of retroactively abrogating the civil and criminal penalties
for usury in sec. 138.06, Stats., as applied to credit sales of
goods or services prior to October 9, 1970, the date on which
the Wisconsin Supreme Court handed down its decision in
State V. J. C. PenneAj Co. (1970), 48 Wis. 2d 125, 179 N.W.
2d 641. Although the bill would prohibit the application of
these penalty provisions as to certain past transactions, it
would not affect the prohibition against usury nor would it
affect any common law or other remedy for usury not set
forth in sec. 138.06, Stats.

It is a general rule of statutory construction in Wisconsin
that statutes are not to be construed as having a retroactive
effect unless it shall plainly appear that it was so intended
by the legislature, and not even then if such construction
would impair vested or constitutional rights. Department of
Revenue v. Dziuheh (1970), 45 Wis. 2d 499, 173 N.W. 2d
642; Mosing v. Hagen (1967), 33 Wis. 2d 636, 141 N.W. 2d
194; PawloivsJci v. Eskofski (1932), 209 Wis. 189, 244 N.W.
611; State v. Atwood (1860), 11 Wis. *423; sec. 990.04,
Stats. Since it is quite clear that Senate Bill 277 is intended
to apply reti'oactively, the principal question is whether the
bill would impair any vested or constitutional rights.

It is well-settled that there is no vested right in a penalty
or forfeiture under the usury laws, but that parties to usur
ious contracts hold any right they may have to penalties sub
ject to legislative modification or repeal so as to affect
causes of action and defenses even in pending actions upon
contracts previously made. Ewell v. Daggs (1883), 108 U.S.
143, 27 L.ed. 682, 2 S.Gt. 408; Petterson v. Berry (9th Cir-
1903), 125 F. 902; Tel Service Co. v. General Capital Corpor
ation (S.Ct. Fla. 1969), 227 So. 2d 667; Davis v. General
Motors Acceptance Corporation (1964), 175 Neb. 865, 127
N.W. 2d 907; 45 Am. Jur. 2d, Interest and Usury, sec. 13,
at 26; 16 C.J.S., Constitutional Law, sec. 254, at 1246; 82
C.J.S., Statutes, sec. 439 at 1014. Each of the above cases
involved the retroactive repeal of statutory penalties permit
ting either the recovery of all interest or all interest and
principal under usurious contracts. Similarly, under sec.
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138.06, Stats., any contract charging in excess of the usury
law maximum is rendered unenfoiceable as to all interest

and the first $2,000 of principal and the boiTower may re
cover said amounts if paid. Sec. 138.06 (1) and (3), Stats.
As to the constitutionality of the retroactive repeal of

such penalties. Justice Matthews in the leading case of Eivell
V. Daggs, supra, at 108 U.S. 150, stated as follows:

" 'The effect of the usury statute of Texas was to enable
the party sued to resist a recovery against him of the in
terest which he had contracted to pay, and it was, in its na
ture, a penal statute inflicting upon the lender a loss and
forfeiture to that extent. Such has been the geneial, if not
uniform, construction placed upon such statutes. And it has
been quite as generally decided that the repeal of such laws,
without a saving clause, operated retrospectively, so as to
cut off the defense for the future, even in actions upon
contracts previously made. And such laws, operating with
that effect, have been upheld, as against all objections on
that ground that they deprived parties of vested rights, or
impaired the obligation of contracts.' "

Although there is no Wisconsin law with respect to the
retroactive abrogation of statutory penalties under the usury
law, the retroactive repeal of statutes providing penalties
has been upheld in numerous other areas of the law. See
Plankinton Packing Co. v. Wisconsin Tax Comm. (1929),
198 Wis. 368, 224 N.W. 121; MiUer v. Chicago & N. W. R.
Co. (1907), 133 Wis. 183, 118 N.W. 384; State v. Stone
(1877), 43 Wis. 481; Rood v. The Chicago, Mihvaiikee and
St. Paid Railway Co. (1877), 43 Wis. 146. Thus, there exists
ample precedent supporting the proposition that the usury
penalties in sec. 138.06, Stats., may be retroactively abro
gated.

Since Senate Bill 277 does not pui-port to prohibit any
remedy other than those specifically contained in sec. 138.06,
Stats., the borrower would still possess the common law
right to recover any interest paid in excess of the maximum
usury rate in an action for money had and received. Fay v.
Lovejoy (1866), 20 Wis. *403; Wood v. Lake (1860), 13 Wis.
*84. In addition, a usurious contract or portions of such a
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contract may be deteimined by the Courts to be void as
violative of the prohibition against usury in sec. 138.05,
Stats. Aiistin v. Btirgess (1874), 36 Wis. 186; Morton v.
Rutherford (1864), 18 Wis. *298. And see Perma-Stone v.
Merkel (1949), 255 Wis. 565, 39 N.W. 2d 730; Menominee
River B. Co. v. Augustus Spies L. & C. Co. (1912), 147 Wis.
559, 571, 132 N.W. 1118; Harper v. Middle States Loan,
Bldg. & Const. Co. (1904), 55 W.Va. 149, 46 S.E. 817; Baum
V. Thorns (1898), 150 Ind. 357, 50 N.E. 357. Thus, the pro-
IDOsed statute would not take away all remedies of the bor
rower and, therefore, would not violate Art. I, sec. 10, of
the United States Constitution, relating to the impairment
of contracts, or Art. I, sec. 9, of the Wisconsin Constitution,
relating to the guarantee of a remedy for all injuries or
wrongs. See Forbes Pioneer Boat Line v. Board of Com
missioners (1922), 258 U.S. 338, 66 L.ed. 647, 42 S.Ct.
325; State ex ret. Blockivitz v. Diehl (1929), 198 Wis. 326,
223 N.W. 852; Von Batmbach v. Bade (1859), 9 Wis. *559.

The only additional constitutional question is whether the
proposed legislation involves an unreasonable classification.
In light of the stiwg presumption in favor of the legisla
ture's judgment in establishing reasonable classifications,
it is my opinion that Senate Bill 277 would withstand chal
lenge on this ground. See generally State ex ret. Baer v.
Milwaukee (1967), 33 Wis..2d 624, 148 N.W. 2d 21; State
ex rel. Ford Hopkins Co. v. Mayor (1937), 226 Wis. 215,
276 N.W. 311; State ex rel. Carnation M. Co. v. Emery
(1922), 178 Wis. 147, 160, 189 N.W. 564; Kiley v. Chicago,
M. & St. P. R. Co. (1910), 142 Wis. 154, 125 N.W. 464. This
conclusion is reenforced by the specific application of this
rule in the area of usury. See Country Motors v. Friendly
Finance Carp. (1961), 13 Wis. 2d 475, 485, 109 N.W. 2d
137; 45 Am. Jur. 2d, Interest and Usury, sec. 6, at page 20.
As stated in the Country Motors case, supra, at 13 Wis. 2d
485 (citing State v. Neveau (1941), 237 Wis. 85, 99, 294
N.W. 796, 296 N.W. 622):

" '[T]he classification made by the legislature is presumed
to be valid unless the court can say that no state of facts can
reasonably be conceived that would sustain it.' "
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It is, therefore, my legal opinion that the courts would
find Senate Bill 277 constitutional if it were enacted into

law. This opinion is provided pursuant to the request as set
forth in Senate Resolution 11 which relates solely to the is
sue of constitutionality. This opinion does not address itself
to the several important public policy questions raised by
such proposed legislation.

RV\W:JDJ

County Executive—Apportionment—(Informal)—^T h e
term of office of a county executive, created pursuant to sec.
59.032 (1), Stats., begins on the first Monday in May follow
ing his election.

A county executive elected pursuant to sec. 59.082, Stats.,
possesses the power to veto an apportionment plan estab
lished by the county board of supervisors.

June 2, 1971.

A. W. PONATH

Acting Corporation Counsel, Outagamie County

You have requested my opiniqn on several questions relat
ing to the office of county executive which may be created
pursuant to sec. 59.032, Stats. You first inquire as to the
date when the county executive takes office.

Section 59.032 (1), Stats., provides in part as follows:

«  * * ELECTION; TERM OF OFFICE. Counties having

population of less than 500,000 may by resolution of the
county board or by petition and referendum create the office
of county executive. The county executive shall be elected
the same as a county executive is elected under s. 59.031
(1) for a term of 4 years commencing with the 1st spring
election occurring at least 120 days after the creation of the
office. * * ♦" (Emphasis added)

Section 59.031 (1), Stats., insofar as here applicable, pro
vides as follows:
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" - - - ELECTION AND TERM OF OFFICE. In each

county having a population of 500,000 or more, a county
executive shall be elected for a term of 4 years at the election
to be held on the first Tuesday in April of each year in which
county supervisors are elected, and he shall take office on
the first Monday in May follotving his election. " " * The
first election under this section in a county presently (1959)
having a population of 500,000 or more shall be held on the
first Tuesday in April 1960. In any county which hereafter
attains such population, such first election shall be held on
the first Tuesday in April in the year following the official
announcement of the federal census." (Emphasis added)

The above quoted language of sec. 59.032 (1), Stats., re
sulted from an amendment of that subsection by ch. 214,
Laws of 1969. Said enactment generally followed recommen
dations submitted by the Task Force on Local Government
Finance and Organization, also known as the "Tarr Task
Force," created by ch. 22, Laws of 1967, for the general
pui-pose of studying such matters as the organization and
functions of local government in this State.

Government Organization Report No. 6, which contained
an initial draft of a bill designed to provide for a county exe
cutive and county administrator, proposed amendments to
sec. 59.032, Stats., to conform that statute with the statu
tory provisions relating to the Milwaukee county executive,
i.e., sec. 59.031, Stats. However, the proposed bill draft did
not include the language which I have underlined in the
above quote from sec. 59.032 (1), Stats. The language under
lined is that which I assume you find confusing.

Although the county executive elected in populace coun
ties under the provisions of sec. 59.031 (1), Stats., takes
office on the first Monday in May following his election, it
might be argued that sec. 59.032 (1), Stats., provides that
the term of a county executive in other counties commences
with his election. In my opinion, however, the above quoted
language of sec. 59.032 (1), clearly indicates an intent that
the teiTii of office of a county executive begins on the same
day as designated in sec. 59.031 (1), i.e., the first Monday
in May following his election.
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The words "commencing with the 1st spring election
occurring at least 120 days after the creation of the office,"
quite clearly appears to have been subsequently added to
the original Tan* Task Force bill draft of sec. 59.032 (1),
Stats., to indicate ivhen the first election for county execu
tive would be held after the creation of the office. They
were not inserted to indicate the day on which the actual
teini began. The phrase performs the same function as the
language in sec. 59.031 (1), Stats., referring to a first elec
tion in "April 1960" or in "April in the year following the
official announcement of the federal census." However, the
latter language would obviously be inappropriate for counties
where the determination to have a county executive is not
mandatory nor solely based on population. It is apparent,
therefore, that the insertion of the subject language in sec.
59.032 (1) was only intended to set the time of the first
election and not the beginning of the terai itself.

You next inquire as to who is responsible for making a
new apporfionment of your county's supervisory districts
based on the 1970 census.

The provisions of sec. 59.03 (2) (b) and (c), Stats., clear
ly indicate that your county board is responsible for devising
an apportionment plan for county supervisory districts based
on the 1970 federal census.

Section 59.03 (2) (c), Stats., provides as follows:

Apportioning supervisory districts. Following each fed
eral decennial census the secretaiy of state shall certify to
each county board chairman the population of each town,
village and city in the county. As soon as practicable but not
more than one year after receiving the population certifi
cation, the county board in each county shall apportion
county supervisor districts as provided in par. (b) and the
chairman of the county board shall file a certified copy of
the apportionment plan with the secretary of state." (Em
phasis added)

Section 59.03 (2) (b), Stats., likewise provides, in part,
as follows:
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"Creation of siivervisory districts. The county hoard in
each county shall establish and number supervisory districts,
after a public hearing, in such a manner that each supei*vis-
or shall represent as nearly as practicable an equal number
of persons, " " (Emphasis added)

You finally inquire whether the county executive of a
county possesses the power to veto an apportionment plan
established by the county board. In my opinion, this ques
tion must be answered in the affirmative.

Section 59.02 (1), Stats., relating to the manner in which
the powers of a county may be exercised, provides as fol
lows:

"The powers of a county as a body corporate can only be
exercised by the board thereof, or in pursuance of a resolu
tion or ordinance adopted by it."

In addition, however, sec. 59.032 (6), Stats., which is a
statutory repetition of the constitutional veto powers of an
elected county chief executive, provides that "Every resolu
tion or ordinance passed by the county board shall, before it
becomes effective, be presented to the county executive."
Under the provisions of that subsection, if the county
executive vetoes such resolution or ordinance, the legislation
is subject to the specific proceedings on veto therein set
forth.

An elected county chief executive officer with veto power
is authorized by Art. IV, sees. 28 and 23A, Wis. Const. The
manner in which such officer exercises his approval or dis
approval of county ordinances and resolutions is strikingly
similar to that prescribed in Art. V, sec. 10, Wis. Const., for
gubernatorial approval or veto of bills which have passed the
State Legislatui'e. Therefoi'e, I feel it is logical to look to
past judicial treatment of the Governor's authority to veto
legislative reapportionment bills as possibly determinative
of the same issue in counties having an elected chief execu
tive officer with veto power.

In State ex rel. Reynolds v. Zimmerman (1964), 22 Wis.
2d 544, 126 N.W. 2d 551, the Wisconsin Supreme Court re
moved any doubt as to the authority of the Governor to
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participate in the apportionment of State legislative districts
through the exercise of his power to approve or veto bills,
by confirming that right even though Art. IV, sec. 3, Wis.
Const., simply provides that after each federal census "* * *
the legislature skull apportion and disti'ict anew the mem
bers of the senate and assembly, according to the number
of inhabitants, * * (Emphasis added) The specific ques
tion before the court was whether "the legislature may ef
fect a valid reapportionment of the state's legislative dis
tricts by joint resolution, i.e., without the concurrence of
the executive."

In concluding that the legislature could not act unilateral
ly in such a matter, the court pointed out that the Governor
is given an important role in the legislative process by our
constitution, that apportionment is vital to the functioning
of our government, and emphasized the fact that the consti
tutional requirements for laying out legislative distiicts all
operate within "the overall constitutional standard of per
capita equality of representation." Further, while it was
recognized that Art. I\', sec. 3, Wis. Const., provides that
"the legislature" shall apportion the legislative districts and
does not specify that this must be accomplished by a bill
subject to veto of the Governor, the court stated that "It
would be unreasonable to hold that the framers of the con

stitution intended to exclude from the reapportionment pro
cess the one institution guaranteed to represent the majority
of the voting inhabitants of the state, the governor." See
22 Wis. 2d 553-559.

Finally, in addition to the judicial guidance provided in
the Reynolds case, supra, it appears that other cases may
likewise have the effect of depriving the county board of
the one distinction it conceivably might othei'wise have
argued would preclude a veto by the coimty executive, i.e.,
that the board in establishing the apportionment plan would
act by verbal motion as distinguished from a resolution or
ordinance. In Green Bay v. Brawns (1880), 50 Wis. 204, 6
N.W. 503, for instance, the court indicated that an oral mo
tion adopted by the common council became a resolution
or order of that body. It was later held in Meade v. Dane
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County (1914), 155 Wis. 632, 145 N.W. 239, that while in
some instances and for some purposes there are fundamental
distinctions between an ordinance and a i-esolution, the words
"ordinance or resolution," in the statute there being con
sidered, "cover all exercise of power by the county board
which either may lawfully be or is exercised in the form of a
resolution." Therefore, all oral motions when adopted by
the county board also become resolutions of that body. See
also 9 OAG 573 (1920) and 44 OAG 205 (1955).

In light of the foregoing, it appears evident that a county
executive elected pursuant to sec. 59.032, Stats., possesses
the power to veto an apportionment plan established by
his county board under the provisions of sec. 59.03 (2),
Stats.

RWWrJCM

County Sanitarian—Environmental Sanitation—(Infortn-
al)—County boards may direct that the county sanitarian
and others employed in environmental sanitation work be
supervised by a county committee other than the health
committee.

June 3, 1971.

George H. Handy, M.D.

State Health Off icer

You advise that the Rock County Board of Sui)ervisors
established a Division of Environmental Protection and

placed the direction of the Division's work under its Plan
ning and Zoning Committee. You inquire whether the Board
has the authority to place a county sanitarian and others
employed to perform environmental sanitation work under
the direction and supervision of a county committee other
than the County Health Committee as sec. 141.06 (1) and
(2), Stats., seems to require.

The controlling statute in this matter is sec. 59.15 (2),
Stats., which reads in parf:
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"APPOINTIVE OFFICIALS, DEPUTY OFFICERS AND
EMPLOYES, (a) The hoard has the powers set foHh in this
subsection and sub. (3) as to any office, board, commis
sion, committee, position or employe in county service (oth
er than elective offices included under sub. (1), supervisors
and circuit judges) created under any statute, the salary
or comi>ensation for which is paid in whole or in part by the
county, and the jurisdiction and duties of which lie within
the county or any portion thereof and the powers conferred
by this section shall be in addition to all other grants of pow
er and shall be limited only by express language.

"(b) The board may abolish, create or re-establish any
such office, board, commission, committee, position or em
ployment, and may transfer the functions, duties, responsi
bilities and privileges to any other agency including a com
mittee of the board except as to boards of trustees of county
institutions. * *

A committee or a position of employment "created under
any statute" are established by resolution or ordinance of
the coimty board. This method of creation is to be distin
guished from the situation where a statute or a constitu
tional provision creates an office or a board.

Neither the emplojunent of a county sanitaidan nor the
establishment of a county health committee is imposed by
statute. Both must be effected by resolution or ordinance.
Sees. 141.01 and 141.06, Stats. Thus, unlike the duties of a
sheriff or judge, the duties of an ordinaiy committee or em
ploye are subject to modification in accordance with the
provisions of sec. 59.15 (2) (a), Stats. The county board,
after all, is the repository of legislative power for a given
jmdsdiction. The committees through which it chooses to
operate is a matter of internal housekeeping, pai-ticularly
in the field of environmental protection.

Well before sec. 59.15, Stats., appeared in its present
form, our Supreme Court declared that county boards have a
wide or at least a reasonable discretion when acting within
the powers conferred upon them by statute. Kewaunee Coun
ty V. Door County (1933), 212 Wis. 518, 250 N.W. 438. Ap-
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plying- the indicated, and perhaps outmoded, test of rea
sonableness to the action of the Rock County Board of Su
pervisors in this matter, there appears to be no abuse of
disci'etion. A zoning and planning committee created under
sec. 59.97, Stats., is accorded extensive responsibilities in
environmental control over sucli items as water drainage,
sewers, refuse, waste and pollution to "promote public
health, safety, convenience and general welfare." Moreover,
if a county wishes to zone shorelands on navigable waters
under sec. 59.971, Stats., the purposes are deemed to embrace
all of ch. 144, Stats., relating to water, ice and sewage. Fur
ther, it might be noted that a county may employ any num
ber of sanitarians under sec. 140.45, Stats., Accordingly, it
appears that the action of the county board is reasonable
and in keeping with the spirit as well as the letter of the
law.

Based on the foregoing, I am of the opinion that the
Rock County Board of Supervisors is not required to func
tion through a county health committee in environmental
sanitation activities.

RWW:WLJ

Sanitation Systems—Plumbing— (Informal) —Counties
must secure approval of State Division of Health before en
gaging in private experimental sanitation systems. Citizen
committees appointed by the county board may not engage
in plumbing.

June 7, 1971.

George H. Handy, M.D.

State Health Officer

You have requested my opinion on the legality of a num
ber of provisions of Resolution No. 5-17 recently adopted by
the Door County Board of Supervisors. You advise that the
Resolution authorizes the Door County Health Commission
and the Door County sanitarian to act as follows:
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1. To permit the installation of and to supervise the oper
ation of individual sanitary systems for experimental pur
poses, including mechanical aerobic systems and sand fil
tration systems.

2. To allow the depth of bedrock restrictions of the Divi
sion of Health relating to drain fields to be met by filling
pursuant to the Door County sanitation ordinance.

Pai*t of the statutory definition of plumbing under sec.
145.01 (1) (b), Stats., includes private sewage treatment and
disposal systems. Power of the department to adopt rules
with respect to plumbing is derived from sec. 145.02 (2),
Stats., which reads:

"The department shall have general supervision of all
such plumbing and shall after public hearing prescribe and
publish and enforce minimum, reasonable standards therefor
which shall be uniform so far as practicable. The state health
officer or any employe designated by the department may
act for the department in holding such public hearing."

Pursuant to the foregoing rule-making authority, the
State Board of Health (now the Division of Health) adopted
a plumbing code in 1948. This code and its amendments have
the effect of law in the fonn of minimum standards which

are statewide in application. Sec. 145.13, Stats.

Pertinent provisions of the Code read as follows:

"H 62.015 Approval on experimental basis. Materials, fix
tures, appurtenances, devices, appliances, system designs
and layouts other than those set forth in this code may be
approved by the division administrator for specific installa
tions or for expen'mental use or for trial purposes.

"H 62.20 Private domestic sewage treatment and disposal
systems. (1) Approvals and Limitations, (a) Allowable use.
Septic tank and effluent absorption systems or other treat
ment tank and effluent disposal systems as may be approved
by the department may be constructed when no public sew
erage system is available to the property to be served or
likely to become available within a reasonable time. All do
mestic wastes shall enter the septic or treatment tank unless
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othei*wise specifically exempted by the department or this
section.

" (2) (d) 6. Filled area. A soil absorption system shall not
be installed in a filled area unless written approval is received
from the department."

The foregoing provisions of the Code ai'e in conflict with
the previously enumerated provisions of Resolution No. 5-
17. An initial question arises as to which provisions are
controlling.

It has long been recognized in Wisconsin that the legisla
ture may delegate to administrative agencies the authority
to exercise such legislative power as is necessary to cany
into effect the general legislative pui*pose to make public
regulations intei-preting the statute and directing the de
tails of its execution. Schmidt v. Department of Resource
Development (1967), 39 Wis. 2d 46, 158 N.W. 2d 306.

Specific delegation by the legislature to an administrative
agency of the same power delegated to municipalities has
been held to give the agency power to oveiTule or super
sede action taken by the municipality. 2 Am. Jur. 2d, Ad-
ministrative Laivs, §210.

Section 145.02 (2), Stats., authorizes the department to
prescribe, publish and enforce minimum, reasonable stand
ards in private sewage disposal treatment. It has general
supemsory power in accordance with the teims of the stat
ute. Supervisory power means what is implies. If counties
were free to do as they please, the supeiwisory power of the
department as announced by the legislature would be a
meaningless phrase. The depai^tment would be relegated to
the status of a mere advisor rather than a supervisor.

On the other hand, county boards have only such legisla
tive powers as are confeiTed upon them by statute, express
ly or by clear implication. Maier v. Racine County (1957), 1
Wis. 2d 384, 84 N.W. 2d 76. Spaulding v. Wood County
(1935), 218 Wis. 224, 260 N.W. 473.
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Under sec. 59.07 (51), Stats., a county may adopt building
and sanitary codes and make necessary rules and regulations
in relation thereto. Nothing in the statutes prohibits experi
mental use of mechanical disposal units or the use of fill for
soil absorption purposes as proposed by the county resolution
in this matter. Nor do the statutes authorize these activities.

In view of such silence, and in accord with the limited pre
scription of a county's general authority, I must conclude
that the policy established by the plumbing code and the
department supersedes the resolution of the county board
in these matters.

It has been asserted that Resolution No. 5-17 is valid be

cause it sets higher standards than those prescribed by the
department. This argument assumes that mechanical sys
tems contemplated by the board are superior to methods
approved by the department. It appears to me that the fac
tual assumption underlying this contention can be answered
only by experts. However, from the standpoint of pure logic,
the argument is self-defeating. Removal of restrictions can
not be equated with an increase of them. Moreover, the Reso
lution itself suggests that it was proposed to avoid rather
than stiffen regulations recently adopted by the department.

The pertinent portion of the Resolution reads:

"Whereas, these new state regulations will restrict new
construction, prevent increases in our tax base, and result
in the pollution of our waters through the increased use of
holding tanks."

There is no record before me upon which to base a ruling
with respect to the reasonableness of the department's rules.
However, the governmental structure in this matter indi
cates that rules requiring departmental clearance for the
use of mechanical disposal units in Door County and the
use of filling for drain fields are reasonable requirements
within the purview of sec. 145.02, Stats. To hold otherwise
would strip the department of mandated supervisory author
ity. Unilateral decisions by a county board with respect to
this situation are not contemplated by the statutes.

Agency rules which go beyond what the legislature has
authorized and which are out of harmony with the confer-
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l ing statute are, of course, void. American Brass Company
V, State Board of Health (1944), 245 Wis. 440 15 N.W. 2d 27.
But the rules promulgated by the depai'tment are valid from
the standpoint of specific authority. Sec. 145.02 (2), Stats.
Moreover, those rules appear reasonable as to the overall
purpose and in haimony with the general regulatory scheme
in the matter of sewage disposal control as evidenced by
other statutes. Sees. 145.01 (1) (b), 145.02 (1), 145.04 (1),
145.13, Stats., and ch. 144, relating to control in other sewage
matters by the Department of Natural Resources.

Before leaving the subject of mechanical systems, it
should be noted that the department has approved of one
such system. Yeoman's Cavillette, and that it presently is
testing the Cromaglass product. Further, septic systems
have been individually approved where porous fill assures
adequate absorption after on-the-site inspection.

You have also requested me to comment as to the legality
of a provision of Door County Resolution No. 5-17, which
authorizes the appointment of a citizens' committee to
establish standards for experimental sanitation systems and
to supervise the installations and testing of such systems.

Again it appears that the Resolution overreaches county
authority in this matter. The overall purpose of ch. 145,
Stats., is to insure the people of the State of a safe water
supply. 26 OAG 187. Generally, only persons licensed by the
department may engage in the type of work known as
plumbing. Sec. 145.06, Stats. There are a number of excep
tions and exemptions to the statute, but the only one that
approaches supplying legal authority for this proposal of
the Resolution is sec. 145.05, Stats. This statute provides
that a county may hire a person other than a plumber to
be a plumbing supervisor. A fair reading of this statute
against the backdrop of policy and the general rule con
tained in sec. 145.06 would indicate that it does not give
counties blanket authority to appoint citizens' committees to
engage in plumbing.

"A reasonable doubt as to the existence of a particular
power must be resolved against the board." 21 ALR 717, 720.
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I have been informed that Door County Resolution No. 5-
17 resulted from the action of some 1500 residents. Al

though I am of the opinion that the Resolution transcends
the prescription of county board authority, I would be re
miss in failing to note that an alert, enlightened, responsi
ble citizenry provides a key in the matter of preventing
Door County and, indeed, the State itself, from becoming an
island of contamination.

RV^W:WL.J

Residence—Voting Absentee—(Informal)—Voter resi
dency and absentee voting discussed.

June 7, 1971.

Robert C. Zimmerman

Secreto.ry of State

You advise that each election your office receives in
quiries from local election officials whose voter registration
lists contain names of people who have apparently moved
from the election district to another state many years be
fore, yet through the yeai's have continued to vote by absen
tee ballot, claiming to reside at their last previous address
within the election district. This address is noimally either
the voter's previous home, which he sold upon leaving the
municipality, or premises which he rented and, in both in
stances, is now owned and occupied by another partj'-. Since,
in either event, the local address is usuallj'^ one to which

the voter could not reasonably be expected to return, you
request some guidelines to better enable you to assist elec
tion officials handling such situations.

Residency is, of course, a basic qualification which must
be established before any person is entitled to vote. Article
III, sec. 1, Wis. Const., provides, in part, that a qualified
elector is one who "shall have resided" in this State and the

election district where he offers to vote for a minimum per
iod of time. See also sec. 6.02, Stats. Rules or standards
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goveraing residence as a qualification for voting have been
part of the statutes for many years. The current provisions
are found in sec. 6.10, Stats. The following subsections of
that statute appear most material here:

"(1) The residence of a person is the place where his
habitation is fixed, without any present intent to move, and
to which, when absent, he intends to return.

"(2) When a married man's family resides at one place
and his business is conducted at another place, the former
establishes the residence. If the family place is temporary or
for transient purposes, it is not the residence.

"(5) A person shall not lose his residence when he leaves
his home and goes into another state or county, town, village
or ward of this state for temporary piirposes with an intent
to return.

" (8) No person gains a residence in any ward, town or vil
lage of this state while there for temporally purposes only.

"(10) If a person moves to another state with an intent
to make his pemnanent residence there, or, if while there
he exercises his right as a citizen of that state by voting, he
loses his Wisconsin residence.

"(11) Neither an intent to acquire a new residence with
out removal, nor a removal without intent, shall affect resi
dence." (Emphasis added)

Before further discussing the above rules or stimdards
as they may apply to situations such as you describe, I
Avish to emphasize the fact that in order to insure that an
ultimate determination on a question of voter qualification
is effective, it must be reached by procedures in accord with
the statutes governing elections. In the present instance, the
specific question of voter residency will probably most often
arise under sees. 6.48 (challenging registration), 6.50 (re-
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vision of registry) or 6.93 (challenging the absent elector),
Stats. All election officials should become familiar with
these procedures.

Section 6.48 (1), Stats., sets forth the procedure whereby
the registration of electors, in municipalities other than
cities of the first class, may be challenged. Under this sec
tion, when any elector of the municipality submits an affi
davit to the clerk challenging another elector's qualifications
to vote and the reasons therefore, the clerk is to follow the
procedure set forth in the statute to determine whether the
challenged voter is or is not qualified. Section 6.48 (1) (b).
Stats., specifically provides, in part, that:

". . . If the clerk determines the person is not qualified,
the name shall be stricken from the registry and the proper
precinct officials notified."

Further opportunity to resolve a question of voter resi
dence arises in the course of revision of the voter registry.
Section 6.50 (2) (c). Stats., which applies to municipalities
of 500,000 or under, authorizes the municipal clerk to can
cel a registration upon receipt of reliable information that a
registered elector has moved from the municipality, where
the elector is notified by the clerk and thereafter fails to
apply for continuation of registration within 30 days. The
prompt use of this statutory authorization may serve to min
imize the problem situations you describe.

Finally, sec. 6.93, Stats., provides that the vote of any
absent elector may be challenged for cause the same as if
the ballot had been voted in person. Furthermore, under
this section, the inspectors of elections are gi-anted authori
ty to hear and determine the legality of the ballot. Thus,
the statute pennits the challenge of a person's absentee bal
lot with respect to his qualifications to vote under the laws
of this State, just as sec. 6.92, Stats., allows the challenge of
other electors in person. It has been held that both of these
statutes ti-eat considerations different than do the provisions
of sec. 9.01 (1) (a). Stats., previously contained in sec. 6.66
(1), 1963 Stats., which authorize the board of canvassers
upon a recount to consider "defect, iiTegularity or illegality"
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in the conduct of the election and make necessaiy correction
of the count of the ballots. Ohon v. Lindberg (1957), 2 Wis.
2d 229, 85 N.W. 2d 775.

Normally, of course, the voter is not present in person to
cast his ballot as would otherwise be the case under sec.

6.92 Stats., and pertinent inquiries cannot be made of him
by the question and answer method as herein contemplated.
However, the absentee voter's certificate-affidavit presum
ably constitutes his constinictive appearance at the polls and
.specific attention is drawn to such appearance when the
election inspectors announce the absent elector's name upon
opening the carrier envelope containing his ballot. Sec.
6.88 (8) (a), Stats. The apparent reason for such announce
ment is for the very purpose of allowing challenge. There
after, the envelope containing the ballot may not be opened
until the inspectors find that the person offering to so vote
is a "qualified elector of the precinct," and if found not so
qualified the vote shall not be accepted or counted, but must
be rejected. (See procedure for handling rejected absentee
ballots outlined in sec. 6.88 (3) (b). Stats.) On the other
hand, should the inspectors decide to receive a challenged
absentee ballot, they must first properly identify the ballot
by its tally sheet or voting list number as required by sec.
6.95, Stats.

Now to the basic legal principles governing such a decision
relating to the absentee voters residence. The Wisconsin
Statutes regulating absentee voting are to be liberally con
strued in aid of the right of suffrage, and one should look
to the whole and every part of the election laws, the intent
of the entire plan, the reasons and spirit for their adoption,
and try to give effect to every portion thereof. Sommerfeld
V. Board of Canvassers of City of St, Francis (1955), 269
Wis. 299, 69 N.W. 2d 235. Petition of Anderson (1961), 12
Wis. 2d 530,107 N.W. 2d 496. However, the legislature may
determine that fraud and violation of the sanctity of the
ballot can much more readily be perpetrated by use of an
absentee ballot than under the safeguards provided at a
regular polling place. Gradinjan v. Boho (1966), 29 Wis. 2d
674, 684, 139 N.W. 2d 557. The procedures for challenge.



218 Opinions of the Attorney General

etc., described in the above statutes appear to be designed,
at least in part, with this in mind.

Two fairly recent and exhaustive annotations dealing with
both the validity of absentee voters' laws (97 A.L.R. 2d 218)
and the construction and effect of absentee voters' laws
(97 A.L.R. 2d 257) are of some assistance in considering the
matter of the challenge of absentee ballots. The following
citation, appearing in 94 A.L.R. 2d at p. 275, is of particular
note here:

"§17. Necessity of legal residence in voting district.

"A would-be absentee voter is disqualified to cast his
vote in a district of which he is not a resident.

"Thus, in Tuthill v. Rendelman (1944) 387 111 821, 56
NE 2d 375, it was held that an absentee ballot, challenged
at the time it was sought to be cast, on the ground that the
voter no longer lived in the precinct, it appearing that she
made her home with her son part of the time and with her
daughter part of the time, both of whom lived out of the
precinct, had been properly excluded by the judges of elec
tion. The court said that where a vote is challenged, it ap-
ipearing that the clerk of elections objected to it in the par
ticular case, the judges of election have power to determine
the legality of the ballot and whether it should be cast. . . ."

See also 29 C.J.S., Elections, §210 (1), at pp. 579-580.
The actual determination by the appropriate election offi

cial as to the residence of the absentee elector must, of
course, be consistent with the standards set foi4:h in sec.
6.10, Stats. Case law provides us the perspective necessary
to better understand and more accurately apply these stand
ards.

Very generally speaking, the residence of a person is said
to be deteiinined by a combination of two elements, intent
and physical presence. Apparently, the above quoted provi
sions of sec. 6.10, Stats., merely state or attempt to apply
this common law concept. See Miller v. Sovereign Camp
W.O.W. (1909), 140 Wis. 505, 509, 122 N.W. 1126; In re
Btirke (1938), 229 Wis. 545, 561, 282 N.W. 598. Although
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physical presence is essential to the establishment of a resi
dence in the first instance, continuous physical presence is
not essential to maintain that residence.

Our court has also referred to the general rule that a man
must have a habitation or domicile somewhere and that he

can have but one at the same time for one and the same

purpose and that in order to lose one, he must acquire an
other. Miller case, supra; Seibold v. Wahl (1916), 164 Wis.
82, 85,159 N.W. 546. Thus, when a person has once acquired
or established a residence, it is generally held that such
residence is presumed to continue until a new one is estab
lished, and the law of this State places the burden on the
person who asserts the nonresidence of a voter to prove
such assertion. In re Burke, supra, p. 556; 29 C.J.S., Elec
tions, §21, p. 77.

As a practical matter, it must be accepted at the outset
that there is no absolute criterion or guideline which will at
once determine the question of residence in evei*y case. Each
case depends on its particular facts. 25 Am. Jur. 2d, Elec
tions, §66, p. 759; Seibold case, supra, p. 88. However, the
general situation you describe does raise a question whether
the absence of the voter from the place he claims as his
residence is temporary only or whether he has established a
reasonably permanent residence elsewhere. Although the an
swer to such question is said to depend primarily on the in
tention of the person involved, intention, in turn, is evi
denced not only by the voter's statements regarding his in
tent but also by his conduct. 29 C.J.S., Elections, §19, p. 71.
It is, in fact, well established in Wisconsin that, although
intention is the primary element in determining the status
of an elector, his own statement as to any such mental reso
lution will not of itself control when not in harmony with
the physical facts and circumstances of the case. Seibold
case, supra, p. 84; In re Burke, supra, p. 561. Thus, it is
said that the best evidence of intention to establish a voting
residence ordinarily comes from a person's acts rather than
his declarations. In re Erickson, 18 N.J. Misc. 5, 10 A. 2d
142. As stated in 25 Am. Jur. 2d, Elections, §67, p. 760:

"Although intention alone is insufficient to establish a
residence for voting purposes, it is an important factor to
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be considered in determining whether or not a residence has
been acquired. In fact, a good-faith intent of a voter to
make a place his home for all purposes is an essential ele
ment entering into the determination of the question of resi
dence. The intention to be considered is that which is mani

fested by the voter's acts. If there exists a discrepancy be
tween declarations of intention and acts, the declarations
yield to the conclusion to be drawn from the acts. If the
intention and acts of a party are in accord with the fact of
residence in a particular place, tliere can be no doubt of the
fact that the party is a resident of sucli place."

It is possible for a person to be temporarily absent from
his place of residence even though that absence continues
one or two years, or more. Furthermore, the circumstances
attending his absence may be completely consistent with and
actually explain why he does not maintain any particular
physical location within the election district during such
absence. For example, where an elector rents an apartment
within the election district, the fact that he chooses not to
spend the sum of money necessary to "hold" said apartment
during a short absence would not, in and of itself, justify a
determination that he had thereby lost his residence in his
election district. Therefore, the fact that a voter can point
to no present address within that election district as the
specific place to which he intends to return will not neces
sarily preclude him from claiming his residence in that dis
trict. See Langhammer v. Munter, 80 Md. 518, 31 A. 800. On
the other hand, long continued habitation is an important
circumstance in determining the question of domicile, in the
absence of other evidence showing intention, and many other
facts may be shown to further indicate the establishment
of a new domicile—the exercise of a franchise; the payment
of income taxes; the place of a man's dwelling hozise; the
place of his business, trade or occupation, and others. Will
of Eaton (1925), 186 Wis. 124, 202 N.W. 309.

The previously quoted subsections of sec. 6.10, Stats.,
place primary emphasis on whether the place of habitation
has permanence, i.e., is fixed without any present intent to
move, as distinguished from residence merely for temporary
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pui-poses. In 25 Am. Jur. 2d, Elections, §68, at pp. 760-761,
the concept of permanence is discussed as follows:

"The word 'residence' for political or voting purposes
means a place of fixed present domicil. The term carries with
it an element of permanence.... However, it is not necessaiy
that there be an intention to remain permanently at the
chosen domicil; it is sufficient that the place is for the time
being the home of the voter to the exclusion of other places.

1}

And as further stated in 25 Am. Jur. 2d, Elections, §69,
at p. 761:

"... Thus, the fact that a person intends to remove at a

future time does not of Itself defeat his residence before

he actually does remove. . . ."

Likewise, Chief Justice Winslow in his concuning opin
ion in the Seihold case, supra, at p. 87, notes:

"... To acquire a voting residence in an election district
one must have made it his fixed habitation (1) for no merely
temporary purpose, (2) without present intention of removal
elsewhere or return to his fonner abode for residence pur
poses, and (3) with intention of returning to such habita
tion whenever absent therefrom. The purpose is not neces
sarily temporary because it is expected to end at some time
more or less remote in the future. Practically all human
purposes have this quality. . . ." (Emphasis added)

Similar statements may be found in other cases. Thus, in
Barrett v. Parks 352 Mo. 974, 180 S.W. 2d 665, the court
lield that, as regards the right to vote, a statute providing
that the place where the family shall "permanently reside"
shall be deemed a place of residence does not mean that such
residence may never be changed but that there exists no
present intention to change it; so too, Everman v. Thomas,
303 Ky. 156, 197 S.W. 2d 58 and Matney v. Elswick, 242 Ky.
183, 45 S.W. 2d 1046, indicate that a person who takes up a
permanent abode in a locality becomes a resident therein for
voting although he may intend to return to his former home
at some indefinite time in the future or there is a mere pos
sibility that he may return to his former home. And, a
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change of voting residence has been held to occui' where a
voter, because of employment, moves to another county, and
establishes his home there, even though he intends, on his
retirement, to return to the county in which he formerly
resided and still owns a house there. Harris v. Textor, 235
Ark. 497, 361 S.W. 2d 75.

Based on the foregoing, then, under circumstances such
as you describe, it can be generally stated that a vague gen
eral detennination to return to Wisconsin in the distant fu

ture, may very well be insufficient to support a contention
that residency elsewhere is only for temporary puiposes.
However, as pointed out previously, each determination of
residency rests on its own particular facts or circumstances
and must be individually judged. Such guidelines as exist
must, therefore, be applied in this context.

RWW7:JCM

Emergency Public Service Announcements—Deaf—(For
mal)—Statute resulting from Assembly Bill 43 (1971) which
would require every emergency public service announcement
broadcast on television to be also presented in written form
would be unenforceable to the extent it conflicts with feder

al law.

June 11, 1971.

The Honorable, The Senate

You have requested my opinion as to the constitutionality
of Assembly Bill 43 (1971), as amended by Assembly
Amendment 1, which would create sec. 134.47, Stats., and
provide:

"Emergency Public Service Announcements. Emer

gency public service announcements broadcast on television
stations in this state shall be visually as well as verbally
presented so that essential information concerning the
emergency may be seen and read by the deaf."
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Assembly Amendment 1 would require such information
to be presented in written as well as oral form.

The statute would provide no specific penalty for non-
compliance and, as currently numbered, would be included
in the chapter devoted to miscellaneous trade regulations,
which chapter has no omnibus penalty provision.

It is evident that one of the purposes of the statute would
be to enable deaf persons to see in written fonn the mes
sage contained in any emergency public service announce
ments made via the television media. The proposed statute
does not define "emergency public service announcements"
or require that they be canned. Nor is the statute concerned
with the content of the announcement in terms of censor

ship, but deals solely with the form of presentation.

I am of the opinion that a resulting statute would, at
most, have the effect of salutary advice and could not be

constitutionally enforced.

Television is interstate commerce and as such is regulated
by Congi'ess under the commerce clause of the United States
Constitution.

Congress, by enactment of the Communications Act of
1934 and subsequent legislation, has substantially preempted
the field of regulation where television is concerned. Only
small areas are available for state and local regulation in
the exercise of the police power, zoning being one area.

15 C.J.S., Commerce, §81, 684, 685.

Kroeger v. Stahl (D.C. N.J. 1957), 148 F. Supp. 403, af
firmed, C.A., 248 F. 2d 121.

In Allen B. Dumont Laboratories v. Carroll, D.C. Pa. 1949,
86 F. Supp. 813, affirmed, 184 F. 2d 153, 155, cert.den. 71
S.Ct. 490, 340 U.S. 929, 95 L.ed. 670, it was held that a state
had no power of censorship over form or content of televised
programs. The Court of Appeals, Third Circuit, held that
the federal acts and regulations show an intention of Con-
gi'ess "to occupy the television broadcasting field in its en
tirety."
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Subsequently the United States Supreme Court stated
that there could be limited state regulation of certain non
technical areas.

In Head v. New Mexico Board of Examiners in Optometry
(N.M. 1963), 83 S.Ct. 1759, 374 U.S. 424, 10 L.ed. 2d 983,
state legislation proscribing price advertising of eyeglasses
by any means was held applicable to radio broadcasts. The
court said that, in determining whether a state's jurisdic
tion to regulate radio advertising has been preempted by
federal law, the question must be resolved as to whether
the Congress intended to make its jurisdiction exclusive, and
that federal preemption of an area does not exist where na
tional unifoi-mity is not required. In the Head case the court
found no conflicting federal regulations dealing with price
advertising.

I am of the opinion that with respect to the broadcasting
or televising of public emergency announcements the Con
gress intended to make its jurisdiction substantially exclu
sive, at least where the national interests are concerned.

Title 47 CFR §73, Subpart E, relates to television broad
cast stations. 47 CFR 73.670 (3) requires a log to be kept of
public service announcements as defined in Note 4 at the

end of that section, and the log time for this type of seiwice
is a factor which the Federal Communications Commission

considers in determining whether the station shall continue
to be licensed. 47 CFR 73.675 provides for operation of com
mercial television stations during emergencies. Such powers
are generally permissive rather than mandatory. Examples
listed are announcements concerning tornadoes, hurricanes,
floods, heavy snows, power failures, civil disorders, informa
tion as to school closings, changes in school bus operation,
and point-to-point messages in aid of rescue operations.
Subparagraph (c) provides in part that modes of operation
shall be confined to those specified in license documents.

47 U.S.C.A. §606 provides that the President of the Unit
ed States shall have special powers in periods of wars or na
tional emergency. There are a number of Executive Orders
now outstanding which relate to this provision and emer
gency preparedness functions.
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Federal regulations 47 CFR 73.901 to 73.981 pertain to a
national emergency action notification system and emergen
cy broadcast system with detailed provisions as to manner
of operation and broadcasts during periods of emergency.

Other federal regulations govern the use of radio for
emergency pui*poses by various private and public agencies.
47 CFR Part 89.

47 CFR 73.597 provides for operation of noncommercial
educational FTVI broadcast stations during vaidous emergen
cies; 47 CFR 73.298 grants pennissive authority to com
mercial FM radio stations; and 47 CFR 73.98 grants stand
ard radio broadcast stations permissive operation powers
during emergencies.

Under the federal warning system, nationwide hookups
may be employed, the broadcast may originate in another
state, the video portion of television transmission may be
blacked out, and the President himself may be giving the
emergency announcement live.

A state statute requiring the essential information con
tained in every emergency public service announcement on
television stations to be visually as well as verbally pre
sented, or to be presented in widtten form, would be un
enforceable and void to the extent it conflicts with federal
law relating to regulation of television.

RWWiRJV

Replacement Housing—Transportation—(Informal)—
The Secretary of the Department of Transportation, while
acting as agent for airport sponsors, pursuant to sec. 114.32,
Stats., can give the required assurance to the Federal Avia
tion Administration and provide replacement housing with
out violating Art. VIII, sec. 10, Wis. Const.

June 11, 1971.

Norman M. Clapp, Secretary

Department of Transportation
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You state that, while acting as agent for airport sponsors,
pursuant to the provisions of sec. 114.32, Stats., you must
submit an application for Federal aid for the sponsor. You
further state that you must submit with said application an
assurance that "replacement housing will be available or pro
vided Cbuilt if necessary) for displaced persons." You also
informed me that the State shares in airport project costs

by making gi'ants to a sponsor which are equal to the spon
sor's cost or a percentage thereof.

You, accordingly, request my opinion as to whether the
State gi-ant loses its identity as soon as it is placed in the
sponsor's airport project account, and thus, as agent for
the sponsor you may give the above assurance and so pro
vide replacement housing from project funds without violat
ing Art. Vin, sec. 10, Wis. Const.

The Wisconsin Supreme Court in State ex rel. Martin v.
Giessel (1948), 252 Wis. 363, 31 N.W. 2d 626, held that por
tion of the Veterans' Housing Act enacted by ch. 412, Laws
of 1947, so far as appropriating funds from the State general
fund to be allocated to local housing authorities to caiTy a
percentage of the cost of land, improvements and dwelling
units of any veterans' housing project constructed by such
local authorities, is unconstitutional as attempting to auth
orize the State to be a party to a work of internal improve
ment, in contravention of the prohibition in Art. VHI, sec.
10, Wis. Const. Section 10 was amended in 1949 so as to
permit appropriations for the acquisition, improvement or
construction of veterans' housing and now reads, in part, as
follows:

"... The state shall never contract any debt for works
of internal improvement, or be a party in carrying on such
works: but whenever grants of land or other property shall
have been made to the state, especially dedicated by the
grant to particular works of internal improvement, the state
may carry on such particular works and shall devote there
to the avails of such grants, and may pledge or appropriate
the revenues derived from such works in aid of their com

pletion. Provided, that the state may appropriate money in
the treasury or to be thereafter raised by taxation for the
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construction or improvement of public highways or the de
velopment, improvement and construction of airports or
other aeronautical projects or the acquisition, improvement
or construction of veterans' housing or the improvement of
port facilities. . .

In an earlier opinion, the then attorney general stated:

"We are of the opinion that subsec. (3) is in large part
unconstitutional. The state cannot provide flood control
through the building of levies or other such works, nor may
it engage in the removal of buildings as an incident to such
work. Such activities constitute works of internal improve
ment in which the state cannot engage. Ai*t. VIII, sec. 10,
Wisconsin constitution: State ex rel. Jones v. Froehlich,
115 Wis. 32. For the same reason the state could not restore,
reconstruct or repair residential properties, business estab
lishments, public utility facilities, etc. And since the state
may not engage in the erection of dikes, dams, the cleaning
and enlarging of channels, etc., the committee may make no
expenditures related to such work or to the other works men
tioned." 32 OAG 420, 421.

The court in State ex rel. La Follette v. Renter (1967), 33
Wis. 2d 384, 401,147 N.W. 2d 304, reaffirmed the definition
of "works of internal improvement" as adopted earlier:

" ' " 'Works of internal improvement,' as used in the con
stitution, means, not merely the construction or improve
ment of channels of trade and commerce, but any kind of
public works, except those used by and for the state in
performance of its governmental functions such as a state
capitol, state university, penitentiaries, reformatories, asy
lums, quarantine buildings, and the like, for the purposes
of education, the prevention of crime, charity, the preser
vation of public health, furnishing accommodations for the
transaction of public business by state officers, and other
like recognized functions of state government." ' "

In Slxute ex rel. Warren v. Renter (1969), 44 Wis. 2d 201,
222-223, 170 N.W. 2d 790, the court stated:

"... Sixty-seven years ago in State ex rel. Jones v. Froeh-
lich (1902), 115 Wis. 32, 38, 91 N.W. 115, this court defined
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'internal improvement' in the concept of that day as 'those
things which ordinarily might, in human experience, be ex
pected to be undertaken for profit or benefit to the property
interests of private promoters, as distinguished from those
other things which primarily and preponderantly merely fa
cilitate the essential functions of government.' ..."

However, I must note that the prohibition contained in
Art. VIII, sec. 10, Wis. Const., applies only to the State
and not to its subdivisions. The court in Redevelopment
Authority v. Canepa (1959), 7 Wis. 2d 643, 651, 97 N.W. 2d
695, stated:

". . . It has been held from almost the beginning of the
state that while the state is subject to the prohibitions limit
ing tlie power of the state to contract a debt and prohibiting
the carrying on of works of internal improvement, govern
mental units created by the state and carrying on their pub
lic functions in particular localities or geogi-aphical subdi
visions of the state are not so subject. . .

Section 114.35 (1), Stats., authorizes the Secretaiy of
Transportation to use the amount provided by the State pur
suant to sec. 20.935 (1) (h). Stats., to assist sponsors in
matching Federal aid with respect to specific airport pro
jects. In an earlier opinion it was stated:

"... The quoted section of the statutes evidences a cleai'
intention that the fund appropriated to the state aeronautics
commission shall be allotted by the state to the sponsor so
that these funds, together with those raised by the sponsor,
will constitute the 'sponsor's funds' for the purpose of estab
lishing the amount which shall be matched by the federal
grant " 37 OAG 148, 150.

Article VIII, sec. 10, Wis. Const., provides, inter alia, that
the "state shall never contract any debt for works of internal
improvement, or be a party in carrying on such works ..."
The word "party" has been defined as:

"A person concerned or having or taking part in any af
fair, matter, transaction, or proceeding, considered individu
ally." Black's Law Dictionary (1968) Revised Fourth Edi
tion, at p. 1278.
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"An 'agreement' pursuant to which an obligation is im
posed or a right may aidse is a compact between parties who
are thereby subjected to the obligation or to whom the
contemplated right is thereby secured, and an agent or
negotiator, acting under authority is not a 'party' thereto."
People V. Mills (1939), 290 N.Y.S. 48, 52, 160 Misc. 730.

Section 114.32 (5), Stats., provides that no county, city,
village or town, shall submit a project application under the
provisions of the Federal act unless the application has been
approved by the Secretary of Transportation. It further
pi'ovides that no such municipality shall directly accept any
Federal funds but shall designate the Secretary of Trans
portation as its agent. Section 114.33, Stats., provides that
any such municipality desiring to sponsor an airport pro
ject with Federal aid and State aid, or State aid alone, may
initiate such a project by filing a petition with the Secre
tary of Transportation. Section 114.01, Stats., directs the
Division of Aeronautics to develop a comprehensive State
system of airports. The statute further provides that in
selecting the general location of aii-poi-ts due regard shall
be given to aeronautical necessity as evidenced by popula
tion, commerce and industiy and other pertinent factors.
The apparent legislative intent of the above quoted section
designating the Secretary to act as agent for municipalities
was to insure the establishment of some system and uni
formity in airport development in this State.

"... Pursuant to the grant of authority vested in him
by the principal, the agent is the representative of the prin
cipal and acts for, in the place of, and instead of, the princi
pal." 3 Am. Jur. 2d, Agency, §1, p. 419.

Section 114.32, Stats., reads, in part, as follows:

" (3) CONTRACTS. All conti*acts for the acquisition, con
struction, improvement, maintenance and operation of air
ports and other aeronautical facilities, made by the secretary
of transportation either as the agent of this state or as the
agent of any municipality, shall be made pursuant to the
laws of this state governing the making of like contracts;
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provided, however, that where the acquisition, construction,
improvement, maintenance and operation of any airport or
landing strip and other aeronautical facilities is financed or
partially financed with federal moneys, the secretary of
transportation, as agent of the state or of any municipality
thereof, may let contracts in the manner prescribed by the
federal authorities, acting under the laws prescribed by the
federal authorities, acting under the laws of the United
States, and any rules or regulations made thereunder, not
withstanding any other state law to the contrary.

"(4) DISPOSITION OF FEDERAL FUNDS. All moneys
accepted for disbursement by the secretary of transporta
tion pursuant to this section shall be deposited in the state
treasury, and, unless otherwise prescribed by the authority
from which the money is received, kept in separate funds,
designated according to the purpose for which the moneys
were made available, and held by the state in trust for such
purposes. All such moneys are appropriated for the purposes
for which the same were made available to be expended in
accordance with federal laws and regulations and with ch.
114. The secretary of transportation, whether acting for this
state or as the agent of any of its municipalities, or when re
quested by the U.S. government or any agency or depart
ment thereof, may disburse such moneys for the designated
purposes, but this shall not preclude any other authorized
method of disbursement.

I further note that sec. 114.83 (5), Stats., provides that
the sponsor's share of the cost of the project shall be de
posited in the State treasury promptly upon request and
held in trust for the purposes of the project.

In the absence of any agency agi'eement, I would be forced
to conclude that you could not give the required assurance
to the Federal Aviation Administration and provide replace
ment housing without violating Art. VIII, sec. 10, Wis.
Const. However, in view of the fact that political subdivi
sions of the State are not subject to this constitutional pro
hibition, and that you are required by statute to act as agent
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on behalf of the airport sponsor for the sole purpose of in
suring some system and uniformity in airport development
in this State, the State does not become a pai*ty thereto in a
legal sense, and thus, you, as agent in behalf of the sponsor,
may provide the required assurance to the Federal Aviation
Administration and provide replacement housing without
violating Art. VIII, sec. 10, Wis. Const. Furtheimore, the
State funds are a grant to the aii-port sponsor and become
the sponsor's funds. The fact that these funds, together
with those added by the community and contributed by the
Federal Government, shall be placed and held in trust in
the State treasury for purposes of the project does not
make them State funds.

R1VW:GBS

Vocational, Technical and Adult Education—Student Dor
mitories—(Informal)—^Vocational, Technical and Adult Ed
ucation District has authority to purchase buildings for ad
ministration purposes or student dormitory housing, and in
doing so would not violate constitutional ban on works of
internal improvement.

June 14, 1971.

Eugene I. Lehrmann

Director, Board of Vocational, Technical
and Adult Education

You have requested an opinion on the question whether a
Vocational, Technical and Adult Education District has the
authority to borrow money to purchase a building which
could be used for administi'ative offices and student doimi-

tory housing.

It is my opinion that a district has the authority to bor
row money for the purposes set forth in the question.

Section 38.155 (7), Stats., provides:
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"The district board may bon-ow money and levy taxes to
be used for the purchase or construction of buildings and
for additions, enlargements and improvements to buildings
and for the acquisition of sites and equipment. In financing
activities under this subsection, the district may issue its
bonds or promissory notes under ch. 67 to pay the cost
thereof."

Section 38.155 (10), Stats., provides, in part:

"The district board may purchase machinery, tools and
supplies, and purchase or lease suitable grounds or buildings
for the use of such schools; rent to others any portion of
such buildings and grounds not presently needed for school
purposes; and erect, improve or enlarge buildings for the
use of said schools. * * * All conveyances, leases and con
tracts shall be in the name of the district."

When these two sections of ch. 38, Stats., are considered
together, it is clear that the district has been given the
authority to boiTow money for the pui*pose of building or
acquiring buildings or grounds for the purposes for which
the district exists.

Since administration is essential and clearly within the
public purpose for which the districts exist, borrowing and
expending monies for the purpose of providing space for
this function is cleai'ly within the authority of the district.

Student domitory housing has been an integi'al part of
institutions of learning throughout the history of education,
and academy-oriented housing for students unquestionably
is academically desirable and, therefore, expenditures for
such purposes are within the pui^pose for which the district
is created.

Finally, borrowing for the enumerated puiposes would
not violate the Wisconsin constitutional provision. Art. VIII,
sec. 10, which prohibits contracting debt for works of inter
nal improvement, since, if the district is considered to be
part of the State, education clearly is a governmental func
tion and, therefore, not within the purview of the constitu
tional prohibition. State ex rel. Thompson v. Giessel (1964),
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267 Wis. 331, 65 N.W. 2d 529, holds that the constitutional
provision does not apply to structures used by the State in
the perfoiTOance of its governmental functions. If the dis
trict is not part of the State, but rather is a unit of local
government, the constitutional provision is again inoperative
since it militates only against bonwing by the State or
State agencies. State ex rel. Martin v. Giessel (1948), 252
Wis. 363, 31 N.W. 2d 626.

RIAWAVHW

Suspensimi of Driver*s License—Hearings Under Safety
Responsibility Law—(Informal)—Suspension of licenses
under sec. 344.14, Stats., due process requires opportunity
for hearing on issue of fault.

June 15, 1971.

James L. Karns, Administrator,

Division of Motor Vehicles

In Bell V. Burson, decided May 24,1971, the United States
Supreme Court held the Georgia Safety Responsibility Law
unconstitutional. The court ruled that before a state may
suspend a driver's license and registration, it must provide
a hearing procedure for determining the question whether
there is a reasonable possibility of a judgment being ren
dered against him as a result of the accident. Since Wiscon
sin law is similar to the Georgia law, you are preparing to
seek new legislation to provide the procedure necessary to
comply with this decision. However, this may take some time
and your problem is what to do in the meantime. Your basic
question is whether you may immediately proceed to com
ply with the requirements laid down by the United States
Supreme Court prior to the time the necessary statutory
amendments are obtained.

It is my opinion that you can and should proceed immedi
ately to implement the constitutional requirements laid down
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by the court. We have faced a similar problem recently in
relation to revocation of probation and parole. In Hahn v.
Burke (1970), 430 F. 2d 100, the court held that due pro
cess requires a hearing before probation can be revoked.
In State ex rel. Johnson v. Cady (1971), 50 Wis. 2d 540, the
court held that even though the statutes do not provide for
a hearing, due process requires that the Department of
Health and Social Services provide a hearing before proba
tion or ])arole can be revoked. We have advised this agency
to proceed to hold the necessary hearings, as required by
these court decisions, even though there is no statutory
provision therefor. You should, of course, proceed to obtain
the necessary statutory amendments, but in the meantime,
you may proceed to hold the hearings in order to comply
with the decision of the United States Supreme Coui-t.

The Georgia Safety Responsibility Law provided for a
suspension of the driver's license and motor vehicle registra
tion of an uninsured motorist involved in an accident unless
he posted security to cover the damages claimed by other
parties to the accident. Such suspension was required to be
made without a hearing on the question of fault. In Bell v.
Burson, the court held that this violates the constitutional
guai'antee of due process. The court noted that, while the
Georgia law provided for the suspension of an uninsured
motorist's driver's license and vehicle registration without
regard to fault, it nevertheless was fault-oriented and made
"liability an important factor" in the determination to sus
pend the di'iver's license or vehicle registration. This being
so, the court held that Georgia must afford a reasonable op
portunity to the licensee for a hearing prior to the suspen
sion, and that the test must be whether there is a reason
able possibility of judgment being rendered against the li
censee.

Section 344.13 (1), Stats., provides, in pai't:

"The administrator after receipt of a report of an accident
.  . . shall determine, with respect to such accident, the
amount of security which is sufficient in his judgment to
satisfy any judgment for damages resulting from such acci
dent which may be recovered against either operator or
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owner of the vehicles involved in such accident. . . . The

detennination as to the amount of security required shall be
made without regard to the fault of the persons involved

99

Since, like the Georgia law, the Wisconsin's Safety Re
sponsibility Law is "fault-oriented," and "makes liability an
important factor' in suspension or continued suspension
(see sec. 344.14, Stats.), the last phrase in the above-quoted
portion of sec. 344.13 (1), Stats., specifying that the deter
mination is to be made without regard to fault, makes Wis
consin's law unconstitutional.

Section 990.001 (11), Stats., provides as follows:

"(11) SEVERABILITY. The provisions of the statutes
are severable. The provisions of any session law ai*e sever-
able. If any provision of the statutes or of a session law is
invalid, or if the application of either to any person or cir
cumstances is invalid, such invalidity shall not affect other
provisions or applications which can be given effect without
the invalid provision or application."

Under this statute, we may consider the no fault phrase
is no longer applicable.

Now that we have a workable statute without the no fault

phrase, we must return to the beginning portion of sec.
344.13 (1), Stats., and consider the requii'ement that the
"administi'ator .. . shall determine .. . the amount of secur

ity which is sufficient in his judgment to satisfy any judg
ment ..." The matter now becomes one of administrative

decision. If the administrator determines that there is no

reasonable possibility of a judgment, he need not require any
security. Since such a determination would not operate to
deprive any licensee of his entitlement, no further action or
hearing is necessary. However, if the administrator makes
a determination that security is required under ch. 344, he
must give an opportunity to the licensee to be heard on the
question of a reasonable possibility of a judgment being ren
dered against him as a result of the accident.

You propose to proceed as follows:
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"1. Each accident case will be reviewed for reasonable
possibility of a judgment being rendered. If we find that
there is no reasonable possibility of judgment, no further
action will be taken against the uninsured.

"2. We will change the Notice of Suspension to a 'Hearing
Request Procedure and Notice of Suspension '

"We will include in that notice the following paragraph:

'If you question tlie reasonable possibility that a judg
ment may be rendered against you as a result of this acci
dent . . . you may request a hearing thereon. Such hearing
request must be made in writing and be received by the Divi
sion during the Notice Period.'

"3. Of those that request a hearing, we will again review
those cases and if new information indicates that there is

no reasonable possibility of a judgment being rendered,
we will close the case.

"We will schedule for hearing, those that show otherwise,
giving highest priority to those which show liability on the
Face of the report.

"4. The order of suspension will be altered from its pres
ent form to include the following paragi'aph:

'You have failed to comply with the "Safety Responsibility
Act" (Chapter 344, Wis. Stats.) in accordance with notice
given you, and have not requested a hearing on the question
of the reasonable possibility of a judgment being rendered
against you.' "

In my opinion, the procedure you propose is proper and
legal.

Your specific questions will be treated seriatim.

Your first question is:

"Do we have the authority to close cases where there is
no reasonable possibility of a judgment being rendered
against the uninsured ?"

The answer is yes. With the "no fault" language severed
from sec. 844.13, Stats., Wisconsin's statute is very similar
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to the California statute. In Orr v. Superior Court of City
& County of San Francisco (1969), 77 Gal. Rpts. 816, 454
P. 2d 712, 716, 717, tlie California Supreme Court held that
the department must determine whether there is a reason
able possibility that a judg:ment may be recovered and so
must, to this extent, consider culpability. The court said:

"It is a matter of common knowledge that the accounts
given by witnesses and by those involved in an accident will
vaiy widely as to how it occurred, what caused it, and other
surrounding circumstances. The question of blame or fault
is commonly in dispute, and is of course one of the primary
issues upon which the recovery of a judgment for damages
will turn. The department, which is charged with the task
of examining applicants for drivers licenses, and of issuing,
refusing, suspending or revoking such licenses, should find
no particular difficulties in determining from the accident
reports which involved drivei's are obligated to make
(§16000, former §419) and from other evidence submitted
to it whether there is a reasonable possibility that a judg
ment may be recovered against the involved driver, based on
his possible culpability."

In California, the Department of Motor Vehicles has found
that they are able to process a large number of their
cases on this basis and close theii' files without proceeding
to a suspension order. It is my opinion that you are author
ized to follow this same procedure.

Your second question reads:

"May we, by notice, offer to hold hearings, and hold hear
ings under chapter 344 to determine the reasonable possi
bility that a judgment may be rendered against the unin
sured, without such specific authority in that chapter?"

The answer is yes. In so doing, you will be complying with
the mandate of the United States Supreme Court in Bell v.
Burson.

It is my recommendation that you follow the procedures
and substantive guidelines contained in ch. 227, Stats., es
pecially sees. 227.07 through 227.14, Stats. Any question you
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may have concerning the hearing or procedures, may be the
subject of fui"ther discussion and advice.
Your third question is:

"When the operator and owner of an uninsured vehicle
are two different persons, is it iDeimissible or possibly man
datory, that we may find there is a reasonable possibility of
a judgment being rendered against one but not the other,
and therefore we subsequently suspend only the one ?"

The United State Supreme Court, discussing Georgia's
statute, stated:

"... Since the statutory scheme makes liability an im
portant factor in the State's determination to deprive an in
dividual of his licenses, the State may not, consistently with
due process, eliminate consideration of that factor in its
prior hearing."

Although this statement was made in a case involving a
driver-owner, there is little reason to believe the court
would not apply this same reasoning to an owner who is not
the driver.

RWW:AOH

Ordi7iances—Fireworks—(Informal)—A county or muni
cipal ordinance may not prohibit the sale and use of articles
which have been specifically excepted and exempted from
the prohibitions and penalties of the State Fireworks Act.
Sec. 167.10, Stats.

June 15, 1971.

William J. Schuh

Corporation Counsel, Outagamie County

Your letter of May 28, 1971, directs my attention to cer
tain provisions of sec. 167.10, Stats., the statute which broad
ly regulates the storage, sale, use, etc., of fii-eworks in the
State of Wisconsin. Subsections (10) and (12) of the statute
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exempt or except certain paper cup devices and smoke and
party novelties from the prohibitions and penalties provided
by the statute. You advise that both your county and the
City of Appleton have enacted ordinances dealing with the
sale and use of fireworks identical to sec. 167.10, except
that neither includes the above two subsections. You there

fore inquire as follows:

"Can a county or city ordinance prohibit the sale and use
of the above mentioned articles which have been specifical
ly accepted and exempted from the prohibitions and penal
ties of the State Fireworks Act?"

Your question assumes the general authority of the coun
ty and city to enact ordinances regulating fireworks. How
ever, our office has previously pointed out that a county
board lacks the authority to pass an ordinance prohibiting
the sale and use of fireworks within a county. 27 OAG 690
(1938). I am unaware of any change in the law subsequent
to that opinion which would justify a different result today.
That opinion concludes as follows;

"The absence of any statute gi-anting authority to a
county board to prohibit the sale and use of fireworks, to
gether with the evident legislative intent largely to pre
empt the field in the matter of fireworks regulation, impels
us to the conclusion that a county boai'd does not have
authority to pass an ordinance prohibiting the sale and use
of fireworks within a county." 27 OAG 690, 691. (Emphasis
added)

Furthennore, although I normally would refrain from fui-
ther comment regarding a city ordinance, there are several
reasons which appear to justify such comment, in this par
ticular instance, in the interest of eliminating any confusion
at local governmental levels tending to contribute to unauth
orized or inconsistent enforcement of this State law. For in

stance, by virtue of the specific statutory grant of authori
ty contained in subsec. fS) of the statutes, the v\dde range
of local public officials responsible for the enforcement of
the statute (including mayors, village board presidents and
town chairmen) actually act as arms of the State to cany
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out State public policy as declared by the statute. Flynn v.
Kaukaima (1942), 241 Wis. 163, 165, 5 N.W. 2d 754. In ad
dition, your question not only concerns the division of re
sponsibility and duties between the district attorney's office
and your office but also between his office and other local
officials responsible for enforcing the law. Therefore, since
violation of tliis statute also constitutes a crime, I am also

forwarding a copy of this letter to the District Attorney for
your county, Mr. James R. Long, for his infoiTnation.

There can be little doubt that State statute has for many
years fully occupied the field of fireworks regulation. How
ever, whether or not the preemption language used over 30
years ago in 27 OAG 671 may be said to apply to a city as
well as a county, it is evident that no local ordinance may
prohibit the sale and use of those articles specifically ex
empted or excluded from the wide prohibitions of sec.
167.10, Stats. While there is some variance in language used
to exclude items from the operation of the statute, a posi
tive intent to permit the sale and use of those items specified
as exempt is evident on the face of the statute.

Both cities and villages possess significant powers to en
act local legislation. Art. XI, sec. 3, Wis. Const., and sees.
61.34 (1) and 62.11 (5), Stats. However, the constitutional
authority of cities only extends to local affairs and does not
cover legislative enactments of statewide conceni "* * * as
shall with uniformity affect every city or every village.
*  *" See Plymouth v. Eisner (1965), 28 Wis. 2d 102, 106,
185 N.W. 2d 799 and Van Gilder v. Madison (1936), 222 Wis.
58, 267 N.W. 25, 268 N.W. 108. Further, the determination
of what constitute matters of "state-wide concern" or a

"local affair" is primarily for the legislatui'e based in con
siderations of public policy. "* * * In the event of a contro
versy between municipalities and the state therefore the
court is required to make the ultimate determination. * * *"
Van Gilder, supra, pp. 73-74. See also Fond du Lac v. Em
pire (1956), 273 Wis. 333, 337, 338, 77 N.W. 2d 699. It may
be noted in this regard that our Supreme Court, in holding
that a mayor acting under the State fireworks act does not
act as the agent of the city, cites authorities where " a pub-



Opinions of the Attorney General 241

lie service not peculiarb'^ local, or coiijorate" has been dele
gated to named officers of a municipality by the legislature.
Fhjnn v. Kcmkmma, siipm. See also Quick v. American Le
gion 1960 Conv. Corp. (1967), 36 Wis. 2d ISO, 135, 152 N.W.
2d 919. However, since you do not identify the city ordin
ance under consideration as being a charter ordinance, en
acted under sec. 66.01 (4), Stats., electing to withdraw from
the operation of sec. 167.10, Stats., I presume we are not
dealing with an assertion of municipal home-rule under the
Wisconsin Constitution.

Section 167.10, Stats., is a regulatory measure adopted in
the interest of public safety, and the Supreme Court con
sidering sec. 167.10 (1), Stats., in Quick, supra, at p. 139,
has described it as "the safety statute prohibiting fire
works." The coui't also made reference to the fact that the

trial judge had referred to both this piovision, and "a Green
Bay ordinance pursuant thereto," as "safetj'^ regulations."
Quick, supra, at p. 137. I will, therefore, consider the extent
to which a local regulatory ordinance may vary from the
provisions of a State statute dealing with the same subject
matter.

Generally speaking, where the State enters a field of
regulation by the enactment of statutes, a city or village may
nevertheless enact a valid ordinance in the same area of

governmental regulation, even though such ordinance goes
"further in its regulation" and provides greater restrictions
or prescribes higher standards than the State law—if:

(1) the statute specifically grants a limited authority to
enact local laws in the exercise of a police power in the
same area of regulation and such power is exercised in a
manner consistent with said grant. Mihvaukee v. Piscuine
(1963), 18 Wis. 2d 599, 603, 119 N.W. 2d 442; or

(2) the statute does not preempt the field and the ordin
ance properly falls within the broad home-rule powers of
sees 61.34 (1) or 62.11 (5), Stats., provided said powers
have not otherwise been limited by "express language" and
are not exercised in a manner, inconsistent with State law.
Fox V. Racine (1937), 225 Wis. 542, 546, 275 N.W. 513.
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A local municipal ordinance such as you describe clearly
falls under the second category above. Therefore, even if
not preempted by state statute, the ordinance must not con
flict with general State law. The test to determine whether
or not an ordinance is inconsistent with a statute, as set
forth in the Fox case, supra, is whether the ordinance per
mits or licenses that which the constitution or statute pro
hibits, or vice versa. A local ordinance such as you describe
quite clearly pui*ports to prohibit that which is permitted by
specific statutory enactment and, therefore, conflicts with
State law.

RWWiJCM

Public Purpose Doctrine—Public Housing—(Informal)—
Milwaukee County has authority to acquire vacant land on
open market and resell it at a reduced price to private pai'ties
under a conti-act of sale which requkes purchasers to build
low and middle income housing, especially for persons dis
placed by expressway construction. Discussion of public
purpose doctrine.

June 15, 1971.

Robert P. Russell

Corporation Counsel, Milwaukee County

I am writing in response to your recent inquiry concerning
whether Milwaukee County has the authority to purchase
vacant land on the open market and resell it at a reduced
price to private purchasers under a contract of sale which
obligates the purchasers to construct new housing units un
der the provisions of chs. 235 and 286 of the Housing Act
of 1968. The purpose of this program is to increase the sup
ply of decent, safe and sanitary housing for low and moder
ate income families in the community and especially for
those families who have been displaced by expressway con
struction. It is my opinion that Milwaukee County is acting
within its authority in pursuing the above-mentioned pro-
gi'am.
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Section 59.07, Stats., sets forth the powers of county
boards and sec. 59.07 (1) (a), Stats., sets foi*th their powers
in connection with the acquisition of real property. The lat
ter section allows county boards to acquire real property
"for public uses or purposes of any nature." Section 59.07
(1) (c). Stats., states that county boai'ds may direct the
county clerk to lease, sell or convey or contract to sell or
convey any county property "on such terms as the [county]
board approves." The question thus is whether it is a "public
use or purpose" for the county board to acquire propeity
with the intent and for the purpose of selling it at a reduced
price to private developers obligated to develop the property
with housing units for low and middle income families, es
pecially those displaced by highway construction.

In deteimining the limitations of the term "public pur
pose," it is relevant to consider the interpretations applied
to the longstanding public purpose requirement applied to
the use of State monies. The State public purpose doctrine
has been considered by the Wisconsin Supreme Court in
many cases and has been reviewed by many law review com
mentators (see 1970 Wis. L. Rev., p. 1113, fn. 1, for a ci
tation of some of the more prominent commentaries). With
out going into a detailed analysis of each of the many
cases in which the court has interpreted the doctrine, the
general rule is that the expenditure may benefit certain in
dividuals or one particular class of people more immediate
ly than other classes and still be a public purpose. On the
other hand, incidental benefits which result from the promo
tion of private interests ai*e not to be considered as the use
of public funds for a public pui-pose. In between these two
broad extremes the legislature has broad discretion in mak
ing determinations of public purpose and the court will in
tervene only if there is a very clear abuse of legislative dis
cretion (State ex rel. Thomson v. Giessel (1963), 265 Wis.
207, 60 N.W. 2d 763). There have been dozens of cases in
terpreting the public purpose doctrine finding some acts
within the doctrine and others to be outside its scope. In the

action apparently closest to the problem you have posed, the
court in State ex rel. Wisconsin Development Authority v.
Damman (1938), 228 Wis. 147, 181, 280 N.W. 698, cited as
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a public purpose a State of Washington case {State ex rel.
Board of Reclamation v. Clanson (1920), 110 Wash. 525,
188 P. 538), in which a state reclamation board was created
with authority to purchase fanii lands for resale upon con
venient terms to soldiers, sailors and industrial workers who
desired to settle on farms.

Finally, it should be recognized that the public pui*i30se
doctrine is a highly flexible concept, adapting to meet the
needs of the times. Tn State ex rel. Warren v. Renter (1969),
44 Wis. 2d 201, 213, 170 N.W. 2d 790, 795, the court noted
that "the concept of public purpose is a fluid one and varies
from time to time, from age to age, as the government and
its people change. Essentially, public pui*pose depends upon
what the people expect and want their government to do for
the society as a whole and in this growth of expectation, that
which often starts as hope ends as entitlement." In short, we
must detennine the breadth of the public purpose doctrine
through the needs of today. It is my opinion, in view of the
numerous legislative enactments in the field of low and mid
dle income housing in urban areas and for purposes of relo
cation after highway dislocation, that the purpose you have
posed is a public purpose. It is my opinion, therefore, that
the acquisition of land by the county for the purpose of re
selling these lands for development of low and middle in
come housing, especially for persons displaced by expressway
construction, is a public purpose.

This conclusion is supported by considering other statutes
which allow Milwaukee County to acquire land for pui'poses
which are extremely similar to the purpose in question,
thereby evidencing a legislative intent that the acquisitions
in question are for a public purpose. For example, in sec.
59.07 (55), Stats., Milwaukee County is empowered to build,
fumish and rent housing facilities to persons "whose income
is insufficient to meet the standard for such person's family
... It is the intent of this subsection to authorize such coun

ties to do anything necessary to secui'e the financial aid and
the co-operation of the federal government in any under
taking by the county authorized by this subsection." (Em
phasis added). Similarly, in creating an expressway com-
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mission for Milwaukee County, sec. 59.965 (5) (d) 1, Stats.,
relating to the acquisition of land, empowers such a commis
sion to acquire such lands or interests in lands "as the
commission deems are necessary and required for express
way purposes, and to dispose of the same." "Expressway
purposes" could readily be construed todaj' to include the
acquisition of land upon which persons displaced by the
expressway could be housed. Also, sub. 6 of this subsection
states that in connection with the lands which the commis

sion has acquired for the county, "the county may use and
develop any portion of said lands not directly needed for
expressway-roadway puiiDoses, . . . [including] for building
purposes."

Thus, because of the breadth of the power of comities to
acquire lands for public purposes, as reflected in the inter
pretations by the Wisconsin Supreme Court of the State
public purpose doctrine, and also because of the other sta
tutory sections which empower Milwaukee County either to
do acts which may wholly or partially encompass the acts
in question, it is my opinion that Milwaukee County is em
powered to acquire lands on the open market for the purpose
of reselling these lands at a reduced price to private de
velopers, who will be obligated to develop housing units on
these lands for middle and low income famiies, especially
those displaced by expressway construction.

RWWrBS

Labor/Management Relations—Appropriation Bit I—
(Formal)—Any law resulting from Assembly Bill 210 would
probably be constitutional. Article VIII, sec. 8, Wis. Const.,
discussed.

June 21, 1971.

The Honorable, The Senate

By Senate Resolution 12 you have requested my opinion
with regard to the constitutionality of any law resulting
from Assembly Bill 210, which is now before the Senate.
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Your resolution states that during the Assembly debate
it was held that Assembly Bill 210 did not require referral
to the Joint Committee on Finance "because of the minimal

and speculative nature of a possible fiscal note"; you ques
tion whether this failure to refer to the Joint Committee on

Finance is in accordance with sec. 13.10 (1), Stats.

Your resolution also raises the question of compliance with
sec. 16.47 (2), Stats., which in effect prohibits, prior to the
passage of the general fund executive budget, the passage
of any bill with fiscal implications unless recommended as
emergency bills either by the Governor or the Joint Commit
tee on Finance.

Your resolution further asks me to make special reference
to the case of State ex rel. General Motors Corporation v.
Oak Creek (1971), 49 Wis. 2d 299, 182 N.W. 2d 481.

Assembly Bill 210 as passed by the Assembly would
amend sec. 111.06 (1) (c) of the statutes so as pei-mit an
employer to enter into an all-union agi'eement with the rep
resentatives of his employes in a collective bargaining unit
if the representative of his employes has been certified as
the majority representative by the Wisconsin Employment
Relations (IJommission or the National Labor Relations

Board. In present form this statute permits such an all-
union agreement where at least two-thirds of such employes
voting (provided such two-thirds also constitute at least a
majority of the employes in such collective bargaining unit)
have voted affirmatively by secret ballot in favor of such
all-union agreement in a referendmn conducted by the
Commission. The present statute also contains other provi
sions including those for the termination of an all-union
agreement which would be repealed by Assembly Bill 210
and which are immaterial here.

The first question is whether, if Assembly Bill 210 is en
acted into law, there will have been a legislative failure to
comply with constitutional mandates. Although your resolu
tion refers to no specific constitutional vulnerability, a brief
discussion of this subject may be useful.
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The Wisconsin Constitution contains the following- pro
visions governing the procedure which the legislature is to
follow in passing a statute:

(1) Article IV, section 7 (a majority constitutes a quorum
to do business).

(2) Article IV, section 8 (each liouse may detemiine the
rules of its own in-oceedings).

(3) Article IV, section 17 (no law shall be enacted except
by bill).

(4) Article IV, section 19 (a bill may originate in either
house and may be amended by the other).

(5) Article IV, section 20 (yeas and nays of either house
on any question, at the request of one-sixth of those present,
shall be entered on the journal).

(6) Article V, section 10 (provides for approval, veto and
other action by the Governor and passage after veto).

(7) Article VII, section 21 (provides for publication of
laws).

(8) Ai*ticle VIII, section 6 ( contains special provisions
for laws authorizing the contracting of public debts).

(9) Ai'ticle VIII, section 8 (contains special pro\dsions for
fiscal bills, requires yea and nay vote, quonim of three-
fifths) .

(10) Article XI, section 4 (contains special provisions for
enactment of banking laws, two-thirds vote of all elected
members required).

Inasmuch as Art. VIII, sec. 8, Wis. Const., deals with fis

cal bills, as do the statutes to which you have refeiTed, it is
useful to consider cases construing the constitutional pro
vision. These cases show a consistent tendency to limit the
definition of a fiscal law. For example, state laws relating
to city or local taxes, as distinguished from a state tax, are
not included under this constitutional provision. Watertown
V. Cady (1866), 20 Wis. 501, 503. A law relating merely to
the machinery for apportioning and compelling payment of a
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tax is not included. Whittaker v. City of Janesville (1873),
33 Wis. 76, 89. A law creating a judicial circuit, where the
appropriation for the payment of salaries of circuit judges
was provided for in other statutes, did not come within this
provision. McDonald v. State (1891), 80 Wis. 407, 413, 50
N.W. 185.

An act amending the Workmen's Compensation Law which
affected the exactions of money from employers paid into

the State Treasury and paid out to a limited class of de
pendents of employes was held not to deal with "public or
trust money" as used in Art. VIII, sec. 8 of the State Con
stitution. Sturtcrant Co. v. Industrial Comm. (1925), 186

Wis. 10, 202 N.W. 324.

Where an appropriation bill was amended, but the amend
ment was not an inducement to the rest of the bill and did

not itself make an appropriation, the yea and nay vote spe
cified in Art. VIII, sec. 8 Wis. Const., was not required with
respect to the amendment. Loomis v. Callahan (1928), 196
Wis. 518, 528, 220 N.W. 816.

In fact, in McDonald, supra, at pages 411-412, the court

said:

"The courts will take judicial notice of the statute laws
of the state, and to this end they will take like notice of the
contents of the journals of the two houses of the legislature
far enough to determine whether an act published as a law
was actually passed by the respective houses in accordance
xvith constitutional requirements. Fiirther than this the

courts will not fjo. IVhen it appears that an act was so
passed, no inquiry will be pennitted to ascertain whether
the two houses have or have not complied strictly with
their own rules in their procedure upon the bill, intermediate
its introduction and final passage. The presumption is con
clusive that they have done so. We think no court has ever
declared an act of the legislature void for non-compliance
with the rules of procedure made by itself, or the respective
branches thereof, and whicli it or they may change or sus
pend at will. If there are any such adjudications, we decline
to follow them." (Emphasis added.)
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In Sutherland, Statutory Construction, 3d Ed. Vol. 1, §604,
p. 126, it is said:

"The decisions are nearly unanimous in holding that an
act cannot be declared invalid for failure of a house to ob

serve its own rules. Courts will not inquire whether such
rules have been observed in the passage of the act. Like
wise, the lc{nsJatvre by statute or joint resolution cannot
bind or restrict itself or its successors as to the procedure
to be followed in the passage of legislation. * * More gen
erally applicable is the rule that the constitution having con
ferred this rule-making power on tlie legislature, excludes
the court. The court without violating the separation of
powers rule and the specific constitutional directions could
not review the legislative act. The reason has been well
stated by the Supreme Court of the United States in United
States V. Ballin: 'The constitution empowers each house to
determine its rules of proceedings. It may not by its rules
ignore constitutional restraints or violate fundamental
rights, and there should be a reasonable relation between the
mode or method of proceeding established by the rule and
the result which is sought to be attained. But within these
limitations all matters of method are open to the detennina-
tion of the house, and it is no impeachment of the rule to
say that some other way could be better, more accurate or
oven more just. It is no objection to the validity of a rule
that a different one has been prescribed and in force for
a length of time. The power to make rules is not one which
once exercised is exhausted. It is a continuous power, always
subject to be exercised by the house, and, within the limita
tions suggested, absolute and beyond the challenge of any
other body or tribunal.' " (Emphasis added.)

One of the ca.ses cited by Sutherland as support for the
statement that the legislature by statute cannot bind or re-
stiict itself is State v. P. Lorillard Co. (1928), 181 Wis. 347,
193 N.W. 613.

In Lorillard, s^ipra, at page 372, the court said:

There is no constitutional requirement involved.
Tiie committee referred to in the statute is a joint commit-
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tee composed of members of both houses. In the senate the
bill was refeiTed to that committee.

"It will be observed that sec. 13.06 does not state that the

bill shall be refen-ed to the finance committee by each house
before final passage. The language is that it 'shall be refer
red to the committee on finance before being passed or al
lowed.'

"It may be that it would be desirable, as argued by defend
ants' counsel, that each house should refer bills for the ap
propriation of money to the finance committee before it
takes final action, but as we construe the statute it does
not make any such requirement. This is a question of policy
for legislative, not judicial, determination." (Emphasis add
ed.)

The same language from Lorillard was quoted by the court
in State ex rel. General Motors Corp. v. Oak Creek, supra,
at page 324. However, in General Motors, the court went on
to say (page 324):

"Thus the court was able to avoid the question presented
here since that bill had been submitted by at least one
house."

The court then goes on to construe sec. 13.10, Stats.,
(formerly 13.06) as a mandatory, not a directory statute
and in effect praises the statute as having an essential pur
pose of requiring additional consideration by the legislature
in the exercise of its important taxing power and thus avoid
ing "improper" taxation. General Motors, supra, page 325.

The statute under consideration in General Motors was

invalid, according to the court, because the legislature's fail
ure to follow Art. VIII, sec. 8, Wis. Const., alone was a de
fect sufficient to render it a nullity. (Page 322.) The trouble
some language in General Motors api^ears at page 329, where
it is suggested that an alternative ground for nullifying the
statute was the legislature's failure to comply with statutory
as well as constitutional mandates dealing with enactment of
taxation statutes. In light of all of the circumstances, includ
ing the well established principles set forth above, as well as
the presumption of constitutionality, I conclude that until



Opinions of the Attorney General 261

the issue is squarely presented and argued to the court, this
language should be regarded as obiter dictum.

Therefore, it is my opinion that any law resulting from
Assembly Bill 210 would probably be held constitutional and
not invalidated by reason of any of the procedures described
in Senate Resolution 12. Nothing appeal's on the face of
the bill or in the resolution which suggests a fiscal or taxa
tion impact. As I have indicated, the court has consistently
taken a narrow view of what constitutes a fiscal law. If it

should later appear that Assembly Bill 210 does have signi
ficant fiscal implications, then special attention should be
given to compliance with Art. VIII, sec. 8, Wis. Const.

RVWrJEA

School Aids—Nullified Assessment—(Informal)—Section
120.17 (8) (b), Stats., applies only when equalized valuation
decreases.

June 23, 1971.

Willis J. Zick

Corporation Counsel, Waukesha County

You have requested an opinion whether sec. 120.17 (8)
(b). Stats., may be applicable to a situation which has arisen
in a joint school district in your county because of the tax
ation of some property in one of the municipalities of the
district having been declared unconstitutional.

Section 120.17 (8) (b), Stats., provides:

"(b) When the equalized valuation of that part of a
municipality lying within the school district is reduced in
any one year to an amount below its equalized valuation of
the previous year because of the destruction or removal of
taxable property which results in an excessively inequitable
apportionment of the school district tax levy on the re
maining taxable property of the municipality, the school
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district clerk shall notify the supervisor of assessments. If
the supervisor of assessments finds that an inequitable ap
portionment will result, he shall reduce the equalized valua
tion of the previous year by the full value of the property
so destroyed or removed and certify the resulting equalized
valuation to the state superintendent and the school distiict
clerk for use in computing the tax levy certifications under
this subsection."

Section 70.11 (8m), Stats., provided for the property
taxation of property owned by the United States and leased
to a person using it for pecuniary profit. In State ex rel.
General Motors Cori). v. Oak Creek (1971), 49 Wis. 2d 299,
182 N.W. 2d 481, that taxation provision was held invalid.
A result of that holding is that between $2,600,000 and
$2,900,000 of equalized valuation in the City of Waukesha
must be taken off the tax roll. The City of Waukesha is a
part of a school district which includes several towns and
another city. If the above-quoted statute may be applied in
this instance, it would reduce the equalized valuation per
pupil in the school district, which, in turn, would produce
greater State aid to the school district.

It is clear from the language of sec. 120.17 (8) (b), Stats.,
that the paragraph applies only in the event that the
equalized valuation of that part of a municipality within a
school district is reduced in one year to an amount below its
equalized valuation of the previous year. Furthermore, the
reduction in equalized valuation has to be because of the
destruction or removal of taxable property, and that de-
stniction or removal must result in an excessively inequit
able apportionment of the school district tax levy on the
remaining taxable property of the municipality.

The equalized valuations for the City of Waukesha and
for the entire school district for the years 1968-1970 are as
follows:

Equalized Valuations in Millions

1968 1969 1970

City of Waukesha $289 $332 $354
School District 385 436 479
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It is apparent from the above table that one of the re
quirements for applicability of the statute has not been met.
Destruction or removal, in 1969 or 1970, of approximately
$8,000,000 of taxable property will not result in a lower
equalized valuation than for the previous year. Also, the
figures show that a reduction of $8,000,000 in the equalized
valuation for the City of Waukesha would make only a very
minor readjustment in the tax burden upon the remaining
taxable property of the municipality.

The wording of sec. 120.17 (8) (b). Stats., was changed
from that of its predecessor statute by the revision of the
school tax laws accomplished by ch. 92, Laws of 1967. Pre
viously, this provision was found in sec. 40.85 (8), Stats.,
and then refeiTed to the destruction or removal "of all or of

a portion of the property of a part of the freeholders with a
resulting excessively inequitable apportionment of the scliool
district tax levy on the remaining equalized valuations * *
Thus, in the original form the intent appears to have been
to prevent an excessive taxation on the taxable property in
parts of the school district other than the municipality which
suffered a loss in equalized valuation. In its present form,
the statute appears to be an effort to prevent an excessive
tax on the remainder of the taxable property in the munici
pality which suffers a reduction in equalized valuation.

For purposes of the present opinion, it is unnecessary to
determine whether the 1967 revision was intended to create

any change in the statute. It matters not whether we look
at the remainder of the taxable property in the City of
Waukesha or the other taxable property in the district. In
either case, a $8,000,000 reduction in equalized valuation
would not produce an "excessively inequitable apportion
ment" of the school tax on the remaining equalized valuation,
even if it could be said that the first requirement of the
statute—a reduction in equalized valuation—had been met.

While there has been some discussion among members of
the staff of the State Superintendent of Public Instruction
and members of the staff of the Department of Revenue as
to whether the removal of property referred to in the statute
means only removal of property from the district or may
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embrace removal of property from the tax rolls, the question
need not be decided here.

From the facts you have supplied, together with the
equalized valuation figures given above, I can see no possi
bility of the application of the statute to the situation you
have mentioned.

RWWiEWW

Real Estate Broker's License—Partnerships—(Informal)
—Sale of units of interest in limited partnership are person
alty and not real estate, and no real estate broker's license
is required.

June 30, 1971.

Roy E. Hays

Executive Secretary, Wisconsin Real Estate Examining
Board

You have requested my opinion on the two following mat
ters :

1. SPANISH OAKS APARTMENTS, LTD. Robert W.
Baird & Co.

Facts: The Robert W. Bau'd & Co. is, according to a pros
pectus filed with the Department of Securities, offering to
investors a limited partnership investment for the purpose
of participating in acquiring and owning a 248 unit garden
apartment. The partnership, through a Florida agent, will
rent, manage, etc. the project.

The transfer of an existing interest may only be to close
members of the family of limited partnerships. Initially,
units are to be sold in $5000 amounts. The prospectus indi
cates upon dissolution the assets of the partnership will be
liquidated and distributed to the members of the limited
partnership.

Question: Does the sale of the limited partnership inter
est, the proceeds which are converted to real estate, repre-
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sent sale of real estate as defined by Section 452.01 (2) (a),
Wisconsin Statutes; or sale of business opportunities as de
fined by Section 452.01 (2) (e), Wisconsin Statutes?

Section 452.01 (2), Stats., provides in part:

"(2) 'Real estate broker' means any person not excluded
by sub. (6), who:

"(a) For another, and for commission, money or other
thing of value, sells, exchanges, buys or rents, or offers or
attempts to negotiate a sale, exchange, purchase or rental
of an interest or estate in real estate."

♦ * *

" (e) Is engaged wholly or in part in the business of selling
business opportunities or good will of an existing business
or is engaged wholly or in part in the business of buying
and selling, exchanging or renting of any business, its good
will, inventory, fixtures or an interest therein."

I am of the opinion that the sale of units of interest in a
limited partnership do not constitute the sale of an interest
in real estate or the sale of business opportunities within
the meaning of the two sections quoted above.

The limited partnership as a legal entity, organized pursu
ant to ch. 179. Stats., is the owner, manager and operator of
the real estate involved. The real estate in this instance is

located in another state. We are not here concerned with

whether the partnership requires a Wisconsin or Florida
real estate broker's license. Your attention is, however, di
rected to the opinion of this office directed to you, dated
January 15,1971, concerning management and rental of real
estate owned by a corporation or partnership.

I am of the opinion that units of interest in a limited part
nership are personalty. Section 179.18, Stats., expressly so
provides:

"Nature of limited partner's interest in partnership. A
limited partner's interest in the partnership is personal
property."
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Units of interest in a limited partnership are securities
within the meaning of sec. 551.02 (13) (a), Stats.

I do not believe that the legislature intended that the
sale of such units would constitute the sale of business op
portunities under sec. 452.01 (2) (e).

See 49 GAG 4 (1960) for a discussion of the sale of a
coi*porate business by means of stock transaction. Much of
the analysis there would apply to the sale of a limited part
nership, although we should point out that we are concerned
here only with sale of units in a limited partnership and not
with the whole.

I have reviewed the opinion of Quarles, Herriott, demons,
Teschner & Noelke and am in substantial agreement with
the same. In the case of Spanish, there is limited regulation
under the Federal Securities Act and the Wisconsin Unifonn

Securities Act.

II. NATIONAL DEVELOPMENT & INVESTMENT, INC.

National Development & Investment, Inc., a Wisconsin
corporation, is offering to investors a limited partnership
investment for the purpose of purchasing "real estate and
other property as the limited partnership may from time to
time acquire, and to hold, operate, improve, finance, lease
and ultimately to dispose of said real estate and other prop
erty acquired." There is no indication in the limited partner
ship agreement that the real property transactions will be
handled by a licensed real estate broker. The limited part
nerships are being sold for $4,666.65, payable in five annual
pajmients of $933.33 plus interest of $873.66 due on the
date of the last payment. The number of limited partner
ships is restricted to 15, thus exempting them from the
Wisconsin Uniform Securities Law (Section 551.23 (10)
Statutes). Limited partnership interests may be assigned
only to members of the immediate family of the limited
partner. The agreement indicates that on termination of the
partnership, all assets shall be liquidated, repaid to the Lim
ited Partners as their cash conhnbutions appear, and any
surplus then be divided among the partners.
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Question: Does the sale of the limited partnership inter
est, the proceeds which are converted to real estate, repre
sent sale of real estate as defined by Section 452.01 (2) (a),
Wisconsin Statutes; or sale of business opportunities as de
fined by Section 452.01 (2) (e), Wisconsin Statutes?

The proposal of National Development and Investment,
Inc. (First Lakeshore Limited) appears to be similai' to
Spanish except that there is no securities broker involved at
present and the general partner in the limited partnership
is a Wisconsin corporation and that the present real estate
owned is in Wisconsin.

My conclusions applicable to Spanish ai*e equally applica
ble to First Lakeshore Limited. The office of Commissioner

of Securities for Wisconsin has stated that the offering by
National is presently exempt under sec. 551.23 (10), Stats.

RWWiRJV

County Board Chairman—Board of Vocational, Technical
iZ' Adult Education—(Informal)—County board chairman
acts for county on special group which appoints members
of district board of vocational, technical and adult educa
tion, even where there is a county administrator or execu
tive.

June 80, 1971.

Eugene I. Lehrmann, Director,

Board, of Vocational, Technical & Adult Education

You have requested my opinion whether the county board
chairman is the proper officer to act for the county on the
special group of municipal officials who are charged by
sec. 38.155 (5) (c), Stats., with the appointment of members
of the district board even though the county may have a
county administrator or county executive.

Section 59.032 (2) (c) and sec. 59.033 (2) (c). Stats., set
forth the powers of a county executive or county administra-
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tor in counties of less than 500,000 and are identical in con
tent.

Section 59.032 (2) (c), Stats:

" (c) Appoint the members of all boards and commissions
where the law provides that such appointment shall be made
by the county board or the chainnan of the county board.
All appointments to boards and commissions by the county
executive shall be subject to the confirmation of the county
board."

Section 59.083 (2) (c), Stats.:

" (c) Appoint the members of all boards and commissions
where the statutes provide that such appointment shall be
made by the county board or the chairman of the county
board. All appointments to boards and commissions by the
county administrator shall be subject to the confirmation of
the county board."

Section 38.155 (5) (a) and (c), Stats., provides in ma
terial part:

"(5) A district shall be administered by a board consist
ing of 7 members, as follows:

"(a) The members shall include 2 employers, who have
power to employ and discharge, 2 employes who do not
have power to employ or discharge and 2 additional mem
bers.

" (c) The board members shall be appointed by the chair
men or other executive officers of the governing bodies of
the units of goveniment included in the district acting joint
ly at a time and place in the district fixed by the board. If
the governing bodies of the units initiating the action are all
school districts operating high schools the chairmen of the
governing bodies shall be the presidents or chaii-men of those
school district boards comprising the area. If the governing
bodies of the units initiating the action are all counties, the
chairmen of the governing bodies shall be the chairmen of
the cotmty boards comprising the area. If the governing
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bodies of the units initiating the action are all municipalities,
the chairmen or executive officers of the governing bodies
shall be the presidents or chairmen of the school districts
operating high schools in which any area of the new district
is located. If the governing bodies of the units initiating
the action are a combination of high school districts, coun
ties and municipalities, the chairmen or executive officers
of the gove7'ning bodies shall be the chairmen of the county
boards of the counties in which any part of the district
is located. When the board creates districts the board shall
designate which governing bodies shall participate in the
selection of the board members. Such designation shall be
consistent with the intent of this subsection. The board

shall give 3 weeks' notice thereof to each governing body
«  # »

The special board-appointing group is not referred to as
a board, commission or committee. It is a unique group of
officials charged with making district board appointments.
Although the statute refers to "chairmen or other executive
officers of governing bodies," it specifically refers to county
board chairmen where counties are involved.

Neither the county board nor county board chairman has
power to appoint members of district boards of vocational,
technical and adult education, and the provisions of sees.
59.082 (2) (c) and 59.033 (2) (c), Stats., do not, therefore,
allow the county executive or county administrator to act
in place of the county board chairman. The county board
chairman is designated by statute to act for the county on
the special group which appoints members of the district
board. Appointments are made by such officials acting joint
ly, and neither the county administrator nor county execu
tive can act in place of the county board chairman.

County Board Committee—Snowmobile Trail Planning—
(Informal)—County board committee can plan and coordi
nate need for planning trails for snowmobiles, bicycles, hik
ing, motorbikes, etc.



260 Opinions op the Attorney General

June 30, 1971.

Lawrence R. Nash

Corporation Comisel, Wood County

You have requested to be informally advised whether the
Wood County Board may create a county board committee
under the niime and style of "Committee on Public Trails"
to coordinate the need for planning trails for snowmobiles,
motorcycles, bicycles, motorbikes, bridle paths and hiking.

You state that at the present time the Board prefers a
special county board committee rather than having the task
perfoimed by the County Park Committee or Consei-vation
and Forestry Committee.

You do not advise whether the county has a county park
commission pursuant to sees. 27.02 to 27.06, Stats. Such
commission would have the powers primarily sought—^i^lan-
ning, land acquisition and management—over trails for rec
reational purposes. Sec. 27.05, Stats.

T am of the opinion, however, that for the purposes of
planning and coordination of public trails, the county can
utilize a committee of county board members appointed un
der sec. 59.06, Stats., and that such board members may be
compensated within the limits therein set forth subject to
the limitations in sec. 59.03 (2) (f), (g), (h), (i), (j). Stats.

When authorized by the Board, such committee could ex
pend reasonable funds for investigation and public hearings.
Expenditures might include cost of notices, repoi-ter, tran
scripts, photogi-aphs, maps and report. While the commit
tee could rely on advice of a citizens' advisory committee, I
do not know of any statute which would permit the payment
of per diem, mileage, hotel or meal expenses to the members
of such committee.

Where a county has a county park commission, such com
mission probably has power to acquire land (including lease
of private lands) for the purposes of operating and main
taining trails for hiking, biking, motorcycling, snowmobil-
ing, etc., and to use county park and county forest lands,
with county board approval, for such purposes. Sees. 27.05,
27.065, 28.11 (3) (b), 23.09 (11), Stats.
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Where the trails were operated and maintained by the
county park commission, the moneys expended by the com
mission for trail purposes would be subject to the mill-tax
limit in sec. 27.06, Stats.

There is a possibility, especially where a county wanted
to seek contributions from municipalities directly benefiting,
that the trail project could be carried out by a "county
recreation committee" created under sec. 59.07 (26), Stats.
It is my opinion, however, that the county park commission
has more specific power in the area.

RWWiRJV

Traffic Safety School—Drunk Driving—(Informal)—
Convicted drunk drivers may be sent to safety school in lieu
of other penalties.

June 30, 1971.

Norman M. Clapp, Secretary

Department of Transportation

You have asked my opinion as to the latitude of a court
in drunk driving cases to send the driver to traffic safety
school under sec. 345.16, Stats., in lieu of other penalties.
You also ask as to the authority of the Division of Motor
Vehicles in this context under sec. 343.75, Stats.

It is my understanding that there is Federal money avail
able for counseling and rehabilitating drunk drivers. It is
proposed to set up a program under which a court could
waive the usual penalties for drunk didving and instead
send the driver to a special safety school where he would
take part in a program designed to help him with his drink
ing problem. The question which has arisen is whether this
could be accomplished within the framework of existing
legislation. The answer is yes.

Drunk driving is punishable under sec. 346.63 (1), Stats.
Section 346.65 (2), Stats., provides penalties of fine or im-
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prisonment or both. Section 343.30 (Iq), Stats., provides a
further penalty of revocation of the driver's license for 90
days to 6 months. Section 345.16, Stats., reads:

"(1) In addition to or in lieu of other penalties provided
by law for violation of chs. 346 to 348, the trial couii: may
in its judgment of conviction order the convicted person to
attend, for a certain number of school days, a traffic safety
school whose course and mode of instruction is approved by
the administrator of the division of motor vehicles and

which is conducted by the police department of the munici
pality, the sheriff's office of the county or by any regularly
established safety organization.

"(2) This section also applies in the case of an adjudica
tion of violation of a local traffic regulation which is in con
formity with chs. 346 to 348."

This statute authorizes a court, which has found a driver
guilty of drunk driving, to waive the criminal penalties and
the revocation penalty and instead direct the driver to attend
a traffic safety school. Under this statute, the court must
first convict the driver before he can be sent to such school.

The language "the court may in its judgement of conviction
order the convicted person to attend" makes this point cleai'.
The coiu't should report this conviction to the Division of
Motor Vehicles as required by sec. 343.28, Stats. However, in
order that the Division of Motor Vehicles will not show a

revocation on its records, the court should also be requested
to report to that Division the fact that no revocation was
ordered and that driver's school was ordered instead. This

procedure would apply to a first conviction for drunk driv
ing.

As to second and subsequent convictions for dnink driv
ing, the procedure would be slightly different. In such
cases the court does not have power to revoke the driver's
license under sec. 343.30 (Iq), Stats., as it does for a fii*st
offense. The court does have discretionery authority to re
voke under sec. 343.30 (1), Stats., but this power is rarely
used. For second and subsequent convictions, the Division of
Motor Vehicles is required to revoke the driver's license for
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one year under sec. 848.81 (1) (b), Stats. However, sec.
848.75, Stats., provides:

"The administrator may exempt certain persons from
one or more of the mandatory requirements of ch. 848 to
establish a test group in order to compare this gi'oup with a
gi'oup of persons not exempted from any of the mandatory
requirements of ch. 848. After comparing these 2 groups,
the administrators shall determine what effect, if any, that
a particular mandatory requirement may have on highway
safety in this state. The administrator shall submit any
findings in this regard to the secretary who shall include
them in his report required under s. 15.04 (4)."

Under this statute, the Division of Motor Vehicles would
be authorized to exempt certain of these drivers from such
revocation for the purpose of establishing a test group in
order to compare this group with another group of persons
not exempted.

As to second and subsequent convictions, the court could,
in its discretion, waive the criminal penalties and in place
thereof, direct the driver to attend traffic safety school.
The court itself would not waive the revocation because in

these cases it is the Division of Motor Vehicles and not the

court which orders the revocation. Then the Department of
Motor Vehicles, acting under sec. 848.75, Stats., could ex
empt certain of these drivers from the revocation for the
purpose of establishing a test gi'oup. It would then be pos
sible to compare the subsequent driver records of these
persons who attended the traffic safety school with the
records of other drivers who did not so attend.

I wish to make it clear that participation in the operation
of this program by the courts is purely discretionary on
their part. They have the authority under sec. 845.16, Stats.,
to waive the penalties and send drivers to such traffic
schools. However, they are in no sense compelled to do this.
Each such judge is free to decide for himself in each case
which comes before him whether the particular driver in
volved should be handled in this way.

RWWiAOH
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County Corporation Counsel—Juvenile Court—(Inform
al)—Whether the district attorney or the corporation coun
sel appears in children's court matters rests largely within
the discretion of the presiding juvenile judge.

June 30, 1971.

Roger L. Hartman, District Attorney,

Buffalo County

You advise that Buffalo County has both a district attor
ney and a corporation counsel, but that the duties of the
corporation counsel are limited to "social service matters."
In light of the foregoing, you indicate that there is some
question as to which county officer has the duty of appear
ing when contested matters concerning juvenile delinquency,
dependency and neglect are considered by your juvenile
court. You, therefore, inquire whether our office has ren
dered an opinion or memorandum concerning "the break in
duties as between Corporation Counsel and District Attorney
in the area of Social Service."

The corporation counsel of your county acts pursuant to
the provisions of sec. 59.07 (44), Stats., which provides in
part as follows:

"* * " The duties of the corporation counsel shall be lim
ited to civil matters and may include giving legal opinions to
the board and its committees and intei-preting the powers
and duties of the board and county officers. Whenever any
of the powers and duties confeiTed upon the coiqioration
counsel are concurrent with similar powers or duties con
ferred by law upon the district attorney, the district attor
ney's powers or duties shall cease to the extent that they are
so conferred upon the corporation counsel and the district
attorney shall be relieved of the responsibility for perfonn-
ing such powers or duties. * * *"

It would appear that part of the problem concerning the
division of responsibility between yourself and the county
corporation counsel arises from the terminology used to de
scribe the matters handled by your corporation counsel, i.e..
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social service matters. Your letter does not indicate whether

this phrase is utilized by yourself to characterize the nature
of the corporation counsel's duties or is actually in use in a
county ordinance to describe his duties. If the latter is the

case, a clarification of the break in duties betv/een your of
fice and that of the corporation counsel would simply be a
matter of an amendment to said ordinance to clarify this
language. If, on the other hand, you have used this phrase
simply to refer to the fact that the county corix>ration coun
sel acts as legal counsel to the county welfare department,
your question more clearly falls within a consideration of the
provisions of sec. 59.07 (44), Stats.

As you will note, the break in duties between the district
attorney and the corporation counsel in counties having a
population of 500,000 or more is quite clearly set forth in
sec. 59.456 (6), Stats. Even there, however, you will note
that whether the district attorney or the corporation counsel
appears in children's court matters rests largely within the
discretion of the presiding judge. Assuming that a particu
lar given matter in juvenile court is within the limitations
of the duties of the corporation counsel, it would appear
that similar discretion may be exercised by juvenile judges
in other counties.

Section 48.94 (3), Stats., provides that the district at
torney shall perform any duties in connection with juvenile
court proceedings as the judge may request. Under the pro
visions of sec. 59.07 (44), Stats., even though the powers
and duties conferred upon corporation counsels are concur
rent with similar powers and duties conferred by law upon
the district attorney, district attorneys' duties cease only
to the exterit that they are so conferred. It is doubtful that
this statutoiy provision would be interpreted in such a way
as to prevent the juvenile court from requesting the assist
ance of the district attorney with court proceedings. On the
other hand, where it is clear that the corporation counsel is
to act in matters concerning the county welfare department
such officer would properly be substituted for the district
attorney in proceedings relating to welfare matters, in
cluding proceedings concerning the enforcement of the uni-
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form reciprocal enforcement suppoi-t act, at least where the
lack of support is directly related to a need for public assis
tance through the county welfare agency.

Tn conclusion, then, I suggest you first look to your local
county's legislation providing for an office of corporation
counsel for some guidance, since, as pointed out in 44 OAG
247 (1955), at p. 248, a determination whether a coi-poration
counsel is subject to the statutory provisions relating to the
duties of the district attorney depends in part on "the ex
tent that a county has transferred to a corporation counsel
duties of a district attorney." Where the duties of the cor
poration counsel and the district attorney are concurrent,
they will normally be performed by the corporation counsel.
However, in the absence of clear legislative direction to the
contrary, which officer will appear in juvenile court pro
ceedings is still to a large extent to be considered within
the discretion of the juvenile judge handling said matter.

RWW:JCM

"Pulf' and "Call" Options—State Investment Board—(In
formal)—Investment Board may not, without authorization
from the legislature, engage in "put" and "call" options on
its stock portfolio.

July 15, 1971.

John R. Pike, Executive Director

State Investment Board

You request my opinion as to the authority of the Invest
ment Board to sell "put" and "call" options on common
stock. A "put" consists of an option giving the holder the
privilege of delivering a stated number of shares of a given
stock to the State of Wisconsin Investment Boai'd within a

certain time and at a certain price. A "call" is the opposite
of a "put" and consists of an option whereby the holder is
given the prirflege of purchasing a given number of shares
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of a given stock from the State of Wisconsin Investment
Board at a certain price for a certain period of time. You
infoimi me that these options would be written only on stock
within your portfolio or for stock which the Board has ap
proved for purchase under the applicable statutory guide
lines. While writing of these options is probably consistent
with the prudent man rule of sec. 320.01, Stats., the State
of Wisconsin Investment Board is, by statute, more re
stricted in the investments it may undertake.

The types of investments permitted are specifically set
forth in the statutes. Sees. 25.17 and 25.18, Stats. Section
25.17 (3) (a), Stats., by reference to sec. 206.34, Stats., per
mits the investment of a portion of specific trust funds in
common stock. In addition, sec.'25.17 (5), Stats., requu'es
that the assets of the variable annuity divisions be invested
primarily in equity securities including common stocks. Such
sections and sec. 206.34 (es) incoi-porated in subsec. (3) (a)
read in part:

"25.17 " * * The board shall:

" (3) (a) Invest any of the following funds: 1. consei*va-
tion wardens pension fund; 2. state life fund; 3. state teach
ers retirement fund system; 4. Milwaukee teachers retire
ment fund; 5. Wisconsin retirement fund; 6. veterans trust
fund, in loans, securities and any other investments author
ized by s. 206.34, and in bonds or other evidences of indebted
ness or preferred stock of companies engaged in the finance
business whether as direct lenders or as holding companies
owning subsidiaries engaged in the finance business, pro
vided such investments meet all other requirements of s.
206.34. - -

"(4) Invest the funds of the state teachers retirement sys
tem, the Wisconsin retirement fund and each teachers an
nuity and retirement fund created under subch. 11 of ch. 42
in loans, securities or investments in addition to those per
mitted by any other section of the statutes, but the aggre
gate of the loans, securities and investments made under
this subsection shall not exceed 15% of the admitted assets
of each of said funds.
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"(5) The limitations upon the percentage of the assets
of any fund which are imposed by sub. (4) or any other
statue shall not be applicable to investments made by the
investment board of funds in the variable annuity divisions
created under s. 41.01 (2), 42.243 or 42.76, respectively, and
said investments shall be excluded in computing the assets to
whicli any such limitations apply. Assets of said variable
annuity divisions shall be invested primarily in equity se
curities which shall include common stocks, real estate or
other recognized forms of equities * *

"206.34 (1) (es) In common stock of any solvent company
organized under the laws of the United States or of any
state thereof, or of the Dominion of Canada or of any pro
vince thereof (other than common stock of corporations or
ganized for the sole puiqDose of holding securities of other
corporations), the issue of which has been approved by the
proper public authority if such approval was required by
law at the time of issue, provided * *

The Investment Board is limited by statute to specifically
stated investments. While the statutory sections quoted
above permit investment in common stocks and other
equity securities, I do not deem "put" and "call" options to
be included within this authorization. The purchase or sale
of stock is distinguishable from the writing of options, the
exercise of which is beyond the control of the Board and
contingent upon the wishes of the optionee. Section 25.18
(1) (h), Stats., enforces my determination that the author
ity given in sec. 25.17 (3) (a). Stats., is limited solely to the
purchasing and selling of stock as an investment. Section
25.18 (1) (h) reads;

"25.18 (1) In addition to the powers and duties enumer
ated in s. 25.17 the investment board may:

"(h) Sell stock, debentures or other securities which it
has the right to acquire upon the exercise of conversion
rights then owned by it."

The legislature apparently consti'ued the statutes regulat
ing investments by the Board as permitting only the sale of
stock, debentures or other securities owned by the Board
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and not short sales or sales of securities to be procured in
the future. I similarly construe the statutes to relate to and
require a purchase or sale of investments on a date certain
and not contingent upon the exercise or nonexercise of an
option beyond the control of the Board.

The rule of statutory construction expressio nniiis eat ex-
clusio alterins is in my view determinative of the legislative
intent in this matter. Since the legislature has restricted the
Investment Board to specific investments and has in sec.
25.18 (1) (h), Stats., deemed it necessary to authorize any
variance from the normal method of purchase or sale of
securities, it is my opinion that the Investment Board may
not, without authorization from the legislature, engage in
"put" and "call" options on its stock portfolio.

RWW:WMS

School Boards—Elections—(Informal)—Since the ratifi
cation of the Twenty-Sixth Amendment to the United States
Constitution, 18-, 19- and 20-year-old citizens, who are
otlierwise qualified electors in the district wherein they in
tend to serve, are entitled to run for and, if elected, serve
on local school boards.

July 16, 1971.

William C. ICahl

State Superintendent, Department of Public Instruction
You advise that, since the ratification of the 26th Amend

ment to the United States Constitution, the Department of
Public Instruction has received a number of questions con
cerning the right of 18-year-old citizens to run for and
hold office as a member of a school board. You further in
dicate as follows:

"We have of necessity had to answer inquiries concerning
the right of 18 year olds running for or serving on boards
and have responded that 18 year olds, if qualified electors in
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the district wherein they intend to serve, ai-e entitled to run
and if elected serve on such school board. The last two lines

of the enclosed memo addresses itself directly to this ques
tion."

The memo that you refer to states the following:

"Question 2 asking whether 18,19 or 20 year olds may run
or hold school board office must also be answered in the

affirmative. The only requirement of school board members
is that they be an elector of the district wherein they in
tend to serve. (Subsections 120.03 (1), 120.43 (1) (a) and
(b), 120.73 (1) (a), 120.04 (3), 120.05 (5) and 120.06 (2).)

"Since 18 year olds may now (since ratification of the
26th Amendment to the United States Constitution) be elec
tors, they are, if qualified in the district wherein they intend
to serve, entitled to run for and if elected serve on such
school board."

You request my informal advice on whether the foregoing
quotes concerning the legality of 18-year-olds running for
and serving as school board members correctly reflect the
present law on the subject.

It is my opinion that, since the ratification of the 26th
Amendment to the United States Constitution, 18-, 19- and
20-year-old citizens, who are otherwise qualified electors in
the district wherein they intend to serve, ai-e entitled to run
for and, if elected, serve on local school boards. Such a con
clusion is inescapable not only because the Federal Amend

ment constitutes the supreme law of the land and negates
the application of the reference to "twenty-one yeai's or up
ward" in the definition of "a qualified elector" in Art. Ill,
sec. 1, Wis. Const., as well as in such statutory provisions as
sees. 6.02 and 6.05, Stats., but also because our own Wiscon
sin Legislature evidenced such intent in a very positive
manner by joining in the ratification of the Federal Amend
ment which lowered the age qualification of an elector to
citizens 18 years of age. I am, therefore, in agreement with
the position taken by your Department in this matter.

RWW:JCM
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Drzmk Driving—Driver License Revocation—(Informal)
—Upon conviction for drunk driving, probation may be
granted only pursuant to sees. 972.13 (2) and 973.09, Stats.

July 23, 1971.

Jerome P. Tlusty

Assistant District Attorney, Marathon County

You have asked whether a court, upon convicting a person
for drunk driving, may stay the revocation of the person's
chauffeur's license and place him on probation to the coui't
so that he may be counseled by a county probation officer
under a federally funded project called Alcohol Safety Ac
tion Program. The answer is no.

Section 972.13 (2), Stats., reads:

"(2) Except in cases where ch. 975 is cipplicable, upon a
judgment of conviction the court shall either impose or
withhold sentence and, if the defendant is not fined or im
prisoned, he shall be placed on probation as provided in s.
973.09. The court may adjourn the case from time to time
for the purpose of pronouncing sentence."

This statute requires the court upon conviction to impose
or withhold sentence. If the defendant is not fined or im

prisoned, he must be placed on probation as provided in sec.
973.09, Stats. Drunk driving is punishable by fine or im
prisonment, or both, under sec. 346.65 (2), Stats. Revocation
of the driver's license is no part of this sentence. Even if it
were, the court has no inherent power to stay the execution
of a sentence except in very limited circumstances not here
involved. Dreivniak v. State ex rel. Jacquest (1942), 239
Wis. 475, 484. The court can grant probation only as author
ized by sec. 973.09 (1), Stats., which reads:

"(1) When a person is convicted of a crime, the court may,
by order, withhold sentence or impose sentence and stay its
execution, and in either case place him on probation to the
department for a stated period, stating in the order the
reasons therefor, and may impose any conditions which ap
pear to be reasonable and appropriate. The period of pro-



272 Opinions of the Attorney General

bation may be made consecutive to a sentence on a different
charge, whether imposed at the same time or previously."

Under this statute the defendant must be first convicted.

Then the court may place him on probation to the Depart
ment of Health and Social Services. There is no authority
foi* the court to place a i>erson on probation to the court
or to any other person or agency except the said department.

Similarly, there is no authority for a court to withhold
judgment in a criminal case. Section 972.13 (1), Stats.,
reads:

"(1) A judgment of conviction shall be entered upon a
verdict of guilty by the jury, a finding of guilty by the
court in cases where a jury is waived, or a plea of guilty or
no contest."

Under this statute the court must enter judgment of con
viction where the defendant is found guilty or pleads guilty.
The court cannot withhold judgment on condition that the
person accept counseling for his drinking problem, or place
him on probation. The only exception to this requirement is
found in sec. 161.30 (12) (i), Stats., relating to marijuana.

Under sec. 345.16, Stats., the court is authorized to send
a convicted person to traffic safety school in lieu of other
penalties. This could provide the opportunity for counseling
the alcoholic driver. We have recently wi'itten an opinion
on this subject, and a copy is enclosed.

RWlVrAOH

Forest Crop Law—Counties, Restrictive Covenants—(In
formal)—Iron County does not have the power to incoi-por-
ate a restrictive covenant in its conveyances which prohibits
the gi'antee from entering land under the Forest Crop Law
because the State has passed controlling legislation in this
area and because such covenants contradict the express poli
cy of ch. 77, Stats.
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July 29, 1971.

L. P. VoiGT, Secretary

DepaHm.ent of Natural Resources

You have inquired whether Iron County has the power to
incoi*porate a restrictive convenant in its conveyances which
prohibits the grantee fi'om entering the land under the
Forest Cro]D Law.

The restriction utilized by Iron County reads as follows:

"Also, so long as the within described property is not
placed into forest crop reserves by the grantee and if said
lands are entered into forest crop by the gi'antee, said pro
perty shall revert to the grantor forthwith."

It is my opinion that this restrictive covenant is invalid
for two reasons. First, the State has given the right to an
owner of qualifying lands to enter his land under the Forest
Crop Law. The basic question here is whether the county
can further limit the rights granted to an owner of land by
ch. 77, Stats. Any conflict should be resolved in favor of
the State. 26 C..J.S. Deeds, sec. 12, p. 597, states:

"The state has an inherent right to regulate the alienation
of real estate within its borders, provided it does not violate

constitutional guaranties. The methods of conveyancing
and the character and quality of the estates thereby created
are entirely within the control of the legislature . . ."

Since the State has not further restricted qualifying lands,
it seems that preemption principles should apply. This
means that, since the county is an aim of the State, all of its
powers derive from the State. In State ex ret. Bare v. Schinz

(1927), 216 N.W. 509, 194 Wis. 397, the court quoted sec.
112 of Vol. 1 of McQuillan on Municipal Corporations as fol
lows :

"With scarcely an exception, all the powers and functions
of the county organization have a direct and exclusive refer
ence to the general policy of the states and are, in fact, but
a branch of the general administration of that policy."
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Thus, the State determines the extent of its policies. The
county has no power to extend or limit the implementation
of what the State has declared to be the proper method of
giving effect to its policies. The Schinz case, supra, also
stated: "It (referring to county) exists not by virtue of its
own will or consent, but as a result of the superimposed will
of the state." Thus, the county is precluded from incoiTporat-
ing this type of restriction in its deeds.

The second reason for the convenant's invalidity is that
the restriction contradicts an express public policy as ex
pressed in sec. 77.01, Stats. The pui-pose of the statute is to
encourage a policy "of reproducing and growing for the fu
ture adequate crops of forest products on lands not more
useful for other purposes." To allow a county to impose
such a resti-iction on otherwise qualifying lands would con
tradict the policy expressed by the State. 26 C.J.S., Deeds,
sec. 144, p. 1042, states the general rule:

"A grantor, in a deed, may specify, limit, or restrict the
use or occupation of property, or prohibit its use for a speci
fied purpose; but conditions or restrictions affecting the
use or occupation of property should not be against public
policy, * * *"

Here, the expressed public policy precludes the county
from taking actions that would undermine the clear intent
of the State.

The appai-ent pui'pose of the county's restriction is to pre
vent the diminution of monies received from taxation. Since

the Forest Crop Laws allow favorable tax rates to the own
er, it necessarily means a diminution in monies received by
the county. However, a method of restricting entry of such
lands of less than 40 acres is available to the county in sec.
77.16 (7), Stats., which states:

"The owner, town board or county board may petition the
department of natural resources for a public hearing to
take testimony and hear evidence on whether lands shall be
entered or continued under this section."
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With regard to an owner of more than 40 acres, there is
no similar provision relating to a county. The only provisions
relating to review of lands of more than 40 acres entered
under this chapter pertain to the town board of the town in
which the land lies to petition as to whether any lands en
tered, shall continue under the provisions of Chapter 77.
The county is not expressly given standing to petition for a
review.

Therefore, such restrictive covenants cannot be given legal
effect, since the State has passed controlling legislation in
this area and, since such covenants contradict the express
policy of the chapter. Finally, it is left to the Department
of Natural Resources to deteimine if the land qualifies in a
"manner not hampering towns in which such lands lie from
receiving their just tax revenue from such lands." No simi
lar power resides in the county. Policy considerations also
suggest that uniformity is desired in such determinations
and this is one reason why the Department of Natural Re
sources, rather than the county, is given the sole power to
determine whether lands qualify under the Forest Crop
Laws.

Finally, your letter does not indicate whether incoi'porat-
ing this restriction is pursuant to a county ordinance or if
it is being done by the county clerk without any authoriza
tion.

Although, in my opinion, such restrictive covenants are
invalid, the existence of such covenants in deeds already exe
cuted may create a cloud on the purchaser's title. Such de
fects can be eliminated in one of three ways.

First, if such action is taken pursuant to a county ordin
ance, and, if the county does not voluntarily repeal it and
void all restrictive convenants already executed, then a
declaratory judgment may be necessary to declare the ordin
ance invalid.

Secondly, if such action is taken by the county clerk with
out any authorization, and, if it is not voluntarily discon
tinued, then a writ of mandamus will be necessary to com
pel him to cease from incorporating these restrictions and to
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order him to reissue the previous deeds without the restric
tions.

Thirdly, the grantee can bring an action to quiet title.

RWWiTI.P

Compatibility of Offices—Toions—(Infoo'mal)—Offices
of town clerk and town treasurer are incompatible.

July 29, 1971.

Daniel L. IjaRocque

District Attorney, Marathon County

You have requested my opinion whether the offices of
town clerk and town treasurer ai-e incompatible.

You indicate that a vacancy occuiTed in the office of clerk
in one of the towns in the county and the elected town treas-
iu*er was appointed, and residents of the township have
questioned whether the same person can hold two offices at
the same time.

I will informally advise you in this instance, even though
the question appears to be beyond the scope of your duties as
district attorney.

At 58 OAG 247 (1969), some of the general principles of
incompatibility are set forth:

"Public offices may be made incompatible by statute or
they may be incompatible according to well-settled princi
ples of common law. In some instances, offices which appeal'
to be incompatible because of a possible conflict of duties or
power of one over the other as to appointment, supei*vision,
and pay, may be designated as compatible by statute.

"Public policy requires, that an office holder discharge
his duties with undivided loyalty, therefore, in general tei-ms,
two offices are incompatible if there is a conflict of interest
or duties, so that the incumbent of one office cannot dis-
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charge with fidelity and propriety the duties of both. In
compatibility is not simply a physical impossibility to dis
charge the duties of both offices at the same time, but is an
inconsistency in the functions of the two offices. This might
arise, for example, where one office is subordinate to the
other, or where a contrariety and antagonism would result
in the attempt by one person to discharge faithfully and
impartially the duties of both."

I am of the opinion that the two offices are probably in
compatible.

There is no statute which expressly prohibits one person
from holding both offices at the same time, nor is there any
statute which expressly permits it.

Section 60.19 (1) (a). Stats., provides that the electors
shall elect three supervisors (one designated chairman), a
town clerk, a town treasurer, an assessor, and that:

"=:= person shall hold the offices of treasurer and

assessor at the same time. The electors may at a referendum
election held at the time of any regular or special election,
vote to combine the offices of assessor and clerk to take ef

fect at the expiration of the current terms of such officers.

It can be argued that such statute contemplates dual of
fice holding with respect to some offices and, further, that
sec. 61.195, Stats., pertaining to villages, would enable such
muncipality to act by charter ordinance to consolidate the
offices of treasurer and clerk. Section 61.195 provides:

"61.195 Discontinuance and change of tenn of offices.
Any village may proceed pursuant to s. 66.01 to discontinue
the office of marshal or constable, to change the method of
selection of or tenure of any officer other than members of
the village board, to consolidate any such office or to change
the term of office of members of the village board."

Since a village, under sec. 61.19, Stats., elects a president,
a clerk, a treasurer, an assessor and a constable, and since
the president is by virtue of his office a trustee, sec. 61.24,
Stats., the legislature must have contemplated that the
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words in sec. 61.195, Stats., "to consolidate any such office"
other than members of the village board, must have in
cluded combinations including village clerk and treasurer.

There is no similar language applicable to towns in ch.
60, Stats., and even towns which have acted under sec. 60.18
(12), Stats., to pei-mit town boards to exercise village
powers could not act under sec. 61.195, Stats., since towns
cannot adopt charter ordinance under sec. 66.01, Stats.

Admittedly, many of the duties of each office could be per-
foiTTied by one person without apparent conflict.

Section 60.45, Stats., setting forth the duties of town
clerk, makes only a few references to duties which specifi
cally refer to the town treasurer. Subsections (3), (7), (8),
(17) and (19) provide:

" (8) To forthwith notify the county treasurer of the ap
pointment by the town board of any town treasurer.

"(7) To act as clerk of the town board, to keep and re
cord faithful minutes of their proceedings, and to enter at
length every vote, order, direction, resolution or regulation
made by the board or by the supervisors in their official
capacity, and to file all accounts audited by the board or
allowed at town meeting and enter a statement thereof in
the book of records.

"(8) To furnish to the town board of audit at the annual
meeting every statement received from the county treasurer
of money paid to the town treasurer and all other informa
tion respecting the fiscal affairs of the town in his posses
sion, and all accounts, claims and demands against the town
filed with him.

"(17) To apportion the school money collected by the town
and that received from the state for the several school dis

tricts of the town on the third Monday of March each year,
or as soon as the same shall be collected or received by the
town treasurer, to the several districts and parts of districts
within the town as provided in these statutes.
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"(19) To issue licenses, when granted by the town board,
upon the presentation to him of the town treasurer's receipt
foi- the prescribed fee."

Section 60.49 (7), Stats., requires the treasurer to certify
to the town clerk the amount of school money in his hands
to be apportioned by the town clerk. However, it is the duty
of the town treasurer to comply with the provisions of sec.
60.49 (1), Stats., which, in my opinion, makes it against the
public interest to pennit one person to occupy both offices
absent express statute pennitting the same. Section 60.49
(1) provides:

"(1) To receive and take charge of all moneys belonging
the treasurer thereof upon the written order of the county,
town treasury, and to pay out the same only in the manner
provided by section 66.042."

Section 66.042, Stats., is one of the cornerstones for fiscal
responsibility and accountability where public funds ai*e in
volved. It contemplates that all disbursements from the pub
lic ti-easury, in this case town funds, be by the town treas
urer, only upon written order from the town clerk. It is
commonly referred to as the check-order system, and the
safeguards sought to be provided by the legislature would
appear to largely disappear where the same individual wears
two hats, one as treasurer and one as town clerk.

Section 66.042 (1), Stats., provides:

"(1) Except as otherwise provided in subs. (2), (3), (4)
and (5), in every county, city, village, town and school dis
trict, all disbursements from the treasuiy shall be made by
the treasurer thereof upon the written order of the county,
city, village, town or school clei'k after proper vouchers have
been filed in the office of the clerk; and in all cases where
the statutes provide for payment by the treasurer without
an order of the clerk, it shall hereafter be the duty of the
clerk to draw and deliver to the treasurer an order

therefor before or at the time when such payment is
required to be made by the treasurer. The provisions of this
section shall apply to all special and general provisions of the
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statutes relative to the disbursement of money from the
county, city, village, town or school district treasury except
s. 67.10 (2)."

Also see ch. 34, Stats., and especially sec. 34.105, Stats.,
which are concerned with public deposits.

Even where the offices are held by separate persons, the
system of safeguards, including audit by the town board, is
not a guarantee that defalcations cannot occur. See Grob v.
Nelson (1959), 8 Wis. 2d 8, 98 N.W. 2d 457.

The problem of dual office holding is primarily for the
electorate or the appointing authority, in the first instance,
where the statutes do not establish incompatibility.

If the two offices are in fact incompatible, a court might
hold that there was vacation of the first office on acceptance
of the second. An opinion from this office is not a suitable
vehicle to pressure a duly elected or appointed official into
resigning one of the offices, especially where the question
of conflict is debatable.

RWWrRJV

Cosmetology—Licensing of Aliens—(Informal)—An alien
is eligible for a manager's license in cosmetology even though
his training was in a foreign country which had no citizen
ship requirement.

July 30, 1971.

George H. Handy, M.D.
State Health Officer

You have requested my opinion whether an alien is eligi
ble for a manager's license in cosmetology in the event his
training was in a foreign country which had no citizenship
requirement for training or practice as a cosmetologist.

It is well established that aliens, who are lawful residents
of a state, enjoy equal protection of the law under the Four-
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teenth Amendment of the United States Constitution. Truax

V. Raich, 239 U.S. 33, 60 L.ed. 131, 36 S.Ct. 7. Accordingly,
laws denying aliens the riglit to obtain licenses to earn their
livelihood are generally invalid. For this reason, a statute
prohibiting the issuance of a barber's license to an alien
was struck down in Templar v. State Exv/miners, 131 Mich.
254, 90 N.W. 1058, 39 A.L.R. 351.

The Wisconsin Legislature has recognized the right of an
alien to secure a manager's license in the field of cosmetology
under sec. 159.08 (6), Stats., which reads as follows:

"Any cosmetologist registered or licensed under the laws
of another state or territory of the United States or of a
foreign country or province, who can provide evidence satis
factory to the department that he has met requirements sub
stantial! comparable to the requiiements of this state may
be licensed as follows:

" (b) As a manager upon satisfactorily passing an exami
nation conducted by the department to determine his fitness
to practice as a manager or upon providing evidence satis
factory to the department of having practiced as a manager
for 4 years during a 6-year period immediately prior to ai>
plication for license in this state and satisfactorily passing
an examination on the law and rules governing cosmetology
in this state."

In light of the foregoing language, it is clear that United
States citizenship is not necessary to acquire a manager's
license. To hold otherwise would render the statute mean

ingless. In this connection it might be noted that it takes
five years of residence in the United States before a petition
may be filed to become a citizen. 8 U.S.C. §1427 (a).

The question now arises as to whether any regard should
be given to citizenship requirements of a foreign country
where the alien received his training and became licensed or
registered as a cosmetologist. In view of the backgi-ound in
formation set forth above, this question must be answered
negatively. Such a requirement has no reasonable relation
ship to health, safety, morals or public welfare. It smacks
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of an unconstitutional flavor by creating a purely artificial
class of alien-cosmetologists which cannot be rationally jus
tified.

In 55 GAG 233, one of my predecessors suggested that an
alien seeking a manager's license under sec. 159.08 (6) (b),
Stats., should produce satisfactory evidence that a citizen
ship requirement had been met in the country where he re
ceived his training or experience. This intei*pretation was
based on the language of the statute to the effect that
the applicant must meet requirements substantially compar
able to the requirements of this State. No other basis was
given for this interpretation.

I find no substantial distinction in terms of public health,
safety, morals and welfare between an alien who received
his training and experience in a country which required
citizenship and one that did not. As previously suggested,
where there is no sound basis for distinguishing between
classes, a court will not uphold such legislative inteipreta-
tions. Ill A.L.R. 770.

Accordingly, the term "substantially comparable" as used
by the statute cannot be construed to impose a citizenship
requirement upon an alien seeking a manager's license, but
rather the term must be viewed as requiring compai'able or
equivalent training, a phrase used in sec. 448.03 (2), Stats.,
concerning the licensure of foreign physicians. The sub-
tance and pui'pose of a licensing law is of greater importance
than form and language in the judicial interpretation or con-
sti'uction of it. 51 Am. Jur. 2d, Licenses and Permits, §2.

Based on the foregoing, that portion of 55 GAG 233 relat
ing to the question under discussion and contrary to the
conclusions of this opinion is hereby overruled and with
drawn.

R\W:WLJ

County Parks—County Control—(Informal)—County has
full power and control over county park lands even though
they are located within limits of a city.
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August 4, 1971.

Walter J. Swietlik

District Attoiney, Ozaukee County

You state that Ozaukee County has purchased 240 acres
of land which is located wholly within the limits of the City
of Mequon for development as a county park. Federal assis
tance is being sought to develop the park and a condition of
the Federal grant is that the county have full control over
the park lands.

You have requested my opinion whether the provision of
sec. 27.08 (2) (a), Stats., which provides that the city
board of park commissioners shall have power:

"(a) To govern, manage, control, improve and care for
all public parks, parkways, boulevards and pleasure drives
located within, or partly within and partly without, the cor
porate limits of the city, and secure the quiet, orderly and
suitable use and enjoyment thereof by the people; also to
adopt rules and regulations to promote those purposes."
(Emphasis added)

applies to a county-owned park located within the city.

It is my opinion that it does not.

Other provisions of sec. 27.08, Stats., namely sub. (2)
(c), (8), (6) (a) and (b), refer to "such lands * * * as it
may need for public parks" and "its public parks."

I construe the words "all public parks" as used in sec.
27.08 (2) (a). Stats., as meaning city-owned or city-con
trolled public parks, and this would not include parks
owned and operated by the State, under sec. 27.01, 27.011,
Stats., or parks owned and operated by a county which may
wholly 01* partly be within the limits of a city.

Section 27.14, Stats., relating to police protection, also
refers to "all parks," but this broad language is limited in
the same section to those "managed and controlled by its
common council or by its board of park commissioners."

A county, undei* the provisions of sees. 59.07 (1), 27.015,
27.05, 27.065, Stats., can acquire lands for park purposes.



284 Opinions of the Attorney General

Such lands may be within the limits of a city. It is only
when land within a citj*^ is to be acquired by condemnation
that consent of the common council of the city is required.
See sec. 27.065 (1) (a), Stats.

Section 27.05, Stats., grants the county park commission
charge and supervision of all county parks, and sec. 27.05
(8), Stats., provides in part that the commission shall;

"(8) Have complete and exclusive jurisdiction and con
trol over the improvement and maintenance of that portion
of any public alley, street or highway which has heretofore
been, or hereafter may be, by consent of the governing body
of the town, city or village wherein such alley, street or
highway is located, made a part of the county park or park
way system. * * *"

Also see sec. 27.065 (14), Stats., and note the use of the
word "thereafter" therein.

RWWrRJV

Public Records—Natural Resources Department—(For
mal)—Sec. 19.21, Stats. — Inspection of public records ob
tained under official pledges of confidentiality may be de
nied where a clear pledge has been made in order to obtain
the information, where the pledge was necessary to obtain
the information, and whei-e the custodian determines that

the harm to the public interest resulting from inspection
would outweigh the public interest in full access to public
records.

Custodian must permit inspection of information submit
ted under an official pledge of confidentiality where the of
ficial or agency had specific statutory authority to require
its submission.

Authority of Department of Natural Resources to obtain
information under sees. 144.55, 144.09, 144.555 and 144.33,
Stats., discussed.
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Opinion, stated in 58 OAG 67, that a member of the pub
lic does not have to show a legal interest in a public record
or document which he seeks to inspect was not affected by
State ex rel. Journal Company v. County Court (1969), 43
Wis. 2d 297, 168 N.W. 2d 836.

Right to inspect Department of Natural Resom'ces records
is not absolute, but is subject to balancing of public interests.

August 10,1971.

L. P. VoiGT, Secretary

Department of Natural Resources

You have requested by opinion regarding whether or not
the Department of Natural Resources must grant access to
certain types of information obtained by the department in
its pollution control program. Your letter states that much
of this information was given to the department in confi
dence and that assurances have been given from time to time
by department staff members that the confidence would not
be breached. Your letter sets forth the following examples
of that information:

"1. Production, cost of treatment, profit and loss, and raw
materials records obtained thi'ough personal interviews. As
surances in writing were given by staff personnel that this
information would be used only for a general study not
identified with specific mills and would be confidential.

"2. Cooperative mill waste surveys containing a descrip
tion of production processes employed, major pieces of treat
ment equipment, production tonnages, waste water flows
and solids, BOD and PH data. Assurances of confidentiality
have been orally given from time to time by staff members.

"3. Records relating to approvals under Section 144.555
of the Wisconsin Statutes.

"4. Industrial waste census forms containing productive
capacity, raw materials infoimation and waste volume con
centration and point of discharge information. No assur
ances of confidentiality were given but concern has been
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expressed by some of the companies supplying this informa
tion.

"5. Detailed expenditure information relative to installa
tions of water pollution abatement equipment.

"6. Material which at the time of submission was not

regarded as confidential but which now may be regarded as
confidential and prejudicial to a competitive position to the
person submitting the infoimation."

Your letter goes on to state that the Department occasion
ally receives requests by individuals or companies to exam
ine your files, and sets forth the following examples of the
types of requests or demands received:

"1. A member of the general public comes into our offices
and asks permission to look at our files regarding a certain
company or a group of companies.

"2. A representative of the news media comes into our
offices and asks permission to look at our files regarding a
certain company or a group of companies.

"3. An employe or consulting engineer of one company re
quests permission to see the files of other companies.

"4. The files of one or more companies ai*e subpoenaed in
connection with an administrative hearing or court pro
ceeding."

Finally, you ask in which of the above combinations must
the Department open the files, and if the records are sub
poenaed, would the Department have a reasonable legal
basis for resisting the subpoena in some or all of the possible
categories ?

LIMITATIONS ON RIGHT TO INSPECT

PUBLIC RECORDS

Section 19.21 of the Wisconsin Statutes (formerly sec.
18.01) deals specifically with the custody of public records.
It is clear that the records containing the information you
mention are public records under sec. 19.21 (1). Internation
al Union v. Goading (1947), 251 Wis. 362, 29 N.W. 2d 730;
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State ex rel. Youmans v. Otoens (1965), 28 Wis. 2d 672, 137
N.W. 2d 470. Section 19.21 (2) provides that any person
shall have full access to all public records for purposes of
examination and copying. The public right of full access is,
however, qualified in three respects;

1. The right to inspect is subject to such reasonable regu
lations with respect to hours, procedures, etc., that the custo
dian may prescribe to limit unreasonable interference with
the ordinary operations of his office.

2. The right is limited or denied in some instance by ex
press statutory provision.

3. The custodian may refuse inspection of certain records
in instances where he believes the public interest in nondis
closure outweighs the strong public interest in having full
public access to any public records. State ex rel. Yourmfos v.
Owens, supra. In such event, the custodian must give as con
crete an explanation as is possible for nondisclosure to the
person requesting inspection of the record. Beckon v. Emery
(1967), 36 Wis. 2d 510,153 N.W. 2d 501. If the person seek
ing inspection is unsatisfied by such explanation, his remedy
is in a mandamus action in circuit court. State ex rel. Your-

mans v. Owens, supra, at p. 682.

The situations in which the custodian may deny access
to public records (where he is not authorized to do so by
express statutory provision) are not specifically set down in
the cases cited above. The court has stated, however, that
sec. 19.21, Stats., will be construed in pari materia with sec.
66.77, Stats., formerly sec. 14.90, the Wisconsin open meet
ing law, and that the policy guidelines for holding closed
meetings set forth in sec. 66.77 (3), Stats., will be applicable
to the question of confidentiality of records under sec. 19.21.
Youmans case, supra at pp. 684-685. It does not appear,
however, that any of the standards of sec. 66.77 (3), are ap
plicable to the examples you set forth in your letter.

The court in the Youmans case did point out that other
common law exceptions remain to the public right of full
access to public records. One exception specifically men
tioned was the situation where information had been ob-
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tained by a public agency on the promise that it would be
kept confidential and not be disclosed. The court cited the
case of City & County of San Francisco v. Superior Court
(1951), 38 Cal. 2d 156, 238 Pac. 2d 581, as an illustration of
this exception, stating that:

* « xhere the records sought to be inspected contained
information which had been gathered from employers under
the pledge that it would be kept confidential. To have per
mitted inspection would not only have constituted a breach
of this pledge, but would have seriously handicapped govern
mental agencies in gathering infoimation in the future under
a similar pledge because of distrust that the pledge would
not be obseiwed." Youmans, supra, at pp. 681-682.

The City County of San Francisco case involved a com
mission which was charged with the responsibility of setting
a wage scale foi' municipal employees in accord with the gen
erally prevailing wage scales. In order to determine this
wage scale, the commission obtained data from 200 private
employers in the vicinity. Representatives of the municipal
employees sought inspection of the data accumulated from
the private employers. The court found that the data from
private employers was obtained on the promise that it would
be kept confidential, that it had been given voluntarily to
the commission, and that the commission had no power to
obtain the data other than on a voluntary basis.

The California Supreme Court held that under these cii-
cumstances, the public interest would be haimed by disclos
ure. The decision was based upon the fact that the infoi-ma-
tion could not have been obtained except upon the express
condition and pledge that the identity of the source of the
material would be treated as confidential. The public interest
would suffer if the government broke its pledge of confiden
tiality, because public officials would be unable to obtain
such information in the future. In accord is Norwegian Ni
trogen Product Co. V. U.S. (1933), 288 U.S. 294, 53 S.Ct.
350, 77 L.ed. 796.

I am of the opinion that the situation desmibed in the
City and County of San Francisco case, where information
was obtained under official pledge of confidentiality, and
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where the information could not otherwise have been ob
tained by the governmental agency, constitutes an exception
under sec. 19.21, Stats., where the custodian of public rec
ords containing sudi information may deny inspection of
those records in the first instance. I would suggest that the
following criteria be considered, however, in deciding whe
ther a particular pledge of confidentiality comes within the
exception, and will, therefore, hold up in court. First, there
must have been a clear pledge made. Second, the pledge
should have been made in order to obtain the information.
Third, the pledge must have been necessary to obtain the
infoiynation.

Finally, even if a pledge of confidentiality fulfills these
criteria, thus making the record containing the information
obtained clearly within the exception, the custodian must
still make an additional determination in each instance that
the harm to the public interest that would result from per
mitting inspection outweighs the great public interest in
full inspection of public records. The general requirement of
full public access creates a strong presumption in favor of
peimitting inspection, even though the release of informa
tion is irreversible, while the denial of access is always sub
ject to the review of the circuit court. This presumption is
sound because, as a practical matter, few private citizens
have the resources available to bring the necessary legal ac
tion to compel release of information when access has been
denied by the custodian.

Applying these criteria to the examples stated in your
letter, I am of the opinion that none of the examples come
within the exception in the first instance. Examples 3
through 5 do not concern any pledges of confidentiality at
all. Example 6 does not appear to either, but even if some
pledges have been made recently, it is clear that no pledge
was given to obtain the information at the time the depart
ment first acquired it.

Examples 1 and 2 do appear to involve situations where
clear pledges of confidentiality may have been given. How-
evei*, they also involve situations where the agency has spe
cific statutory authority to require the production of the
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infoi-mation it seeks, and, therefore, do not meet the third
criteria that the pledge of confidentiality must be necessary
to secure the information. For example, sec. 144.555, Stats.,
referred to in Example 3 of your letter specifically requires
an industry intending to discharge new or increased waste
to submit a report to the department before work is com
menced :

"Any industry which intends to increase the quantity of
industrial wastes discharging to the surface waters of the
state or to discharge a new waste to said waters or which
intends to alter an existing outlet or build a new outlqt for
industrial wastes shall, before starting such work, advise the
department * " in writing concerning its intentions and
supply the department with a general report describing steps
which shall be taken to protect the surface waters of the
state against new pollution or an increase in existing pollu
tion. The report shall be submitted not less than 30 days be
fore approval is desired, and no construction work shall
be started until the report has been approved. * * *"

The Department also has specific authority to acquire
from industries and other owners whatever information re
garding existing facilities and discharges that is necessary
for the Department to perfoim its regulatory duties. The
Department can require the keeping of records and the
submission of information under sees. 144.55 and 144.09,
Stats.:

"144.55 Visitorial powers of deparfment. Every owner of
an industrial establishment shall furnish to the department
all infoimation required by it in the discharge of its duties
under s. 144.025 (2). Any member of the natural resources
board or any employe of the department may enter any in
dustrial establishment for the purpose of collecting such in
formation, and no owner of an industrial establishment shall

refuse to admit such member or employe. The depai'tment
shall make such inspections at frequent intervals. The secre
tary and all members of the boai'd shall have power for
all purposes falling within the department's jurisdiction to
administer oaths, issue subpoenas, compel the attendance
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of witnesses and the production of necessary or essential
data/'

"144.09 Enforcement. Records required by the depai't-
ment shall be kept by the owners and the depai-tment sui>
plied with certified copies and such other infoiination as it
may require. Agents of the department may enter buildings,
structures and premises of owners supplying the public or
industrial plants with water, ice, sewerage systems, sewage
or refuse disposal seiwice and private properties to collect
samples, records and information, and to ascertain if the
rules and orders of the department are complied with. The
department of justice shall assist in the enforcement of this
chapter."

Sections 144.55 and 144.09, Stats., contain no specific pro
vision regarding confidentiality of the information received
pursuant to the statutes. This contrasts with sec. 144.33,
Stats., which does provide that:

"144.33 Confidentiality of records. Any records or other
information furnished to or obtained by the department in
the administration of ss. 144.30 to 144.46, which records or
infoiTOation, as certified by the owner or operator, relate to
production or sales figures or to processes or production
unique to the owner or operator or which would tend to
affect adversely the competitive position of such owner or
operator, shall be only for the confidential use of the depart
ment in the administration of ss. 144.30 to 144.46, unless
such owner or operator expressly agrees to their publication
or availability to the general public. Nothing herein shall
prevent the use of such records or information by the de
partment in compiling or publishing analyses or summaries
relating to the general condition of the outdoor atmosphere,
if such analyses or summaries do not identify any owner
or operator or reveal any information otherwise confidential
under this section."

Section 144.33, Stats., was enacted by eh. 83, Laws of
1967, which gave the Department of Natural Resources re
sponsibility for controlling air pollution and solid waste. Sec
tion 144.33 applies only to information gathered in the per-
fonnance of the department's air pollution control and solid
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waste management functions under sees. 144.30 through
144.45. In contrast, sees. 144.55 and 144.09 do not contain
these sorts of explicit provisions regarding confidentiality,
and are governed instead by the general public records sta
tute, sec. 19.21, Stats.

It is my opinion that sees. 144.55 and 144.09, Stats., give
the department full authority to obtain any information ne
cessary to carry out its duties under ch. 144 (except for
regulation of air pollution and solid waste under sees. 144.30
through 144.35, Stats.). This presumably includes all the
information described in your letter, assuming that the de
partment would not acquire any information that it does not
need to carry out its regulatory functions.

I am of the opinion that the department must i^eimit in
spection of infoimation submitted under a pledge of con
fidentiality where the information could have been obtained
by the department pursuant to its statutory authority, and
that the pledge of confidentiality must be considered as in
valid and not binding to the officer or agency. To do other
wise would peimit public officials to effectively waive the
public right to know at their own discretion by making
pledges of confidentiality when they are not necessary for
the official to obtain the information, which would be clearly
in violation of the public policy of sec. 19.21, Stats. Even if
the pledge of confidentiality was made upon the mistaken
belief that it was necessary, it would be against public policy
to require that the pledge be kept. After all, the persons who
submitted the information in reliance of such a pledge have
no grounds for complaint because they would have been re
quired to submit the information under sees. 144.55 and
144.09, Stats., anyway.

WHO MAY INSPECT

Your letter also sets forth three different examples of
persons who might seek inspection under sec. 19.21, Stats.:
(1) a member of the general public, (2) a representative of
the news media, or (3) an employee or consultant of a com
petitor. In a foimal opinion to E. H. Joms, State Health
Officer, dated July 16, 1969, I stated my opinion that the
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common-law rule of public records, which requires a private
person seeking inspection of a public record or document to
show first a special, legal interest in the record or document,
was not applicable in Wisconsin. 58 GAG 67. Stated positive
ly, I was of the opinion that afny member of the public, re
gardless of his motives, has a right to inspect any public
record, subject to the three limitations stated at the begin
ning of this opinion. 58 GAG at 71.

Twenty days prior to the issuance of that opinion, the
Wisconsin Supreme Court decided the case of State ex rel.
Journal Co. v. County Cotcrt (1969), 43 Wis. 2d 297, 168
N.W. 2d 836, which was not discussed in my opinion to Mr.
Jorris. The Journal Co. case turned on the question of whe
ther there was an absolute right of inspection of a court de
cision, a right not subject to any balancing of the public
interest under the Youmans case. I have found no particular
statute, either predating sec. 19.21, Stats., or enacted subse
quent to it, that would give the public an absolute right of
inspection of the depai-tment's records such as was found to
exist in the Journal Co. case under sec. 59.14, Stats. Gn the
other hand, I find no indication in the Journal Co. case that
the Wisconsin Supreme Court intended to narrow its previ
ous line of decisions (discussed in 58 GAG 67) to the effect
that a member of the public has:

* * an absolute right to inspect a public document in
the absence of specifically stated sufficient reasons to the
contrary." Beckon v. Emery, supra, at p. 518.

Tt is clear under that the Youmans case that there is no

distinction between the three examples of persons you cite
in your letter, in that they are all to be considered members
of the general public seeking inspection of a public record,
and are all entitled to inspection subject to the limitations
previously discussed.

RESPGNSE TG SUBPGENA

Your letter also asks my opinion as to how the depart
ment should respond to a subpoena duces tecum issued by a
court or administrative agency. This matter was fully dis
cussed in 57 GAG 138, and I am in complete agreement with
my predecessor where he states at 57 GAG 142, that:
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"I conclude that there are a number of good reasons why
public records should not be subpoenaed from their proper
depository for use in legal proceedings. They may be lost or
destroyed. Until such time as they are returned they are
not available for public inspection. Laclc of such public rec
ords may disrupt the orderly flow of business of the public
agency involved. Any person may inspect the public records
and obtain certified copies. Any attorney who desires to
prove the contents of a public record may do so by obtain
ing a certified copy in advance of the trial date. It is not
proper for an attorney, who fails to prepare his case in ad
vance by obtaining such copies, to attempt to obtain original
public records at the last minute by subpoena duces tecum.
This is an unwarranted imposition upon the public officer
involved. The courts refuse to allow this where certified

copies could be obtained instead.

"Whenever you are served with such subpoena duces
tecum, they should be promptly brought to our attention. We
will move to quash such subpoenas and ask for costs where
appropriate."

R\^WV:SMS

Annexation and Incorporation—(Formal)—Boundary Re
view Board—^The legislature can constitutionally provide for
the annexation of territory without referendum for approv
al by the electors and landowners in the tenitory to be
annexed. Assembly Bill No. 64 (1971), proposed sec. 66.022,
Stats., municipal boundary expansion plan.

August 11, 1971.

The Honorable, The Assembly

Assembly Bill No. 64 (1971) if enacted would revamp Wis
consin's statutes pertaining to incorporation, annexation and
consolidation. It creates a state, three-man boundary review
board and establishes statutory standards against which all
incoi*porations and annexations are measured. All annexa-
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tions, other than municipally-owned territory, have been
made subject to review and approval by the boundary review
board prior to becoming effective.

As to certain annexations, mainly those based on petitions
from electors and landowners of the area proposed to be an
nexed, referendum approval within such area would be re
quired as under present law. Section 23 of the bill amends
sec. 66.021 (5) (a). Stats., to retain referendum in certain
cases, and sec. 66.021 (5) (g) which provides that "If the
result of the referendum is against annexation, all previous
proceedings shall be nullified" is not repealed.

No referendum within the area proposed to be annexed is
provided for where the proposed annexation is initiated by
the city or village under a boundary expansion program
plan pursuant to proposed sec. 66.022, Stats., contained in
section 83 of the bill, and which has been proven and ap
proved. A two-thirds vote of the members-elect of the
governing body of the municipality can affect such annexa
tion following State Board approval.

Assembly Resolution No. 27 (1971) requests my opinion
whether the legislature can constitutionally provide for an
nexation of territory without referendum for approval by
the electors and landowners in the territory to be annexed.

It is my opinion that it can. There is no right of referen
dum guaranteed by either the United States or Wisconsin
Constitutions.

In McQuillin, Municipal Corporations, Vol. 2, sec. 7.17, p.
344, it is stated:

"Unless othei*wise provided by the state constitution, it is
discretionary with the legislature to provide for a referen
dum on the question of the extension of corporate limits."

At Vol. 2, sec. 7.16, p. 343, of the same authority, it is
stated:

"The constitutionality of laws providing for annexation
without the consent of the inhabitants has in many cases
been sustained."
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In School Dist. v. Callahan (1941), 237 Wis. 560, 570,
297 N.W. 407, the court quoted with approval the following
statement in Hunter v. Pittsburgh, 207 U.S. 161, 178, 179,
28 S.Ct. 40, 52 L.ed. 151:

" 'Municipal corporations are political subdivisions of the
state, created as convenient agencies for exercising such of
the governmental powers of the state as may be intrusted to
them. . . . The state, therefore, at its pleasure, may . . .
expand or contract the territorial area, unite the whole or a
part of it with another municipality, repeal the charter and
destroy the corporation. All this may be done, conditionally
or unconditionally, with or without the consent of the citi
zens, or even against their protest. In all these respects the
state is supreme, and its legislative body, confoiming its
action to the state constitution, may do as it will, unre
strained by any provision of the constitution of the United
States. Although the inhabitants and property owners may,
by such changes, suffer inconvenience, and their property
may be lessened in value by the burden of increased taxa
tion, or for any other reason, they have no right, by con
tract or otherwise, in the unaltered or continued existence of
the corporation or its powers, and there is nothing in the
federal constitution which protects them from these injur
ious consequences. The power is in the state, and those who
legislate for the state are alone responsible for any unjust
or oppressive exercise of it.' "

This statement was again quoted with approval in State v.
Mutter (1964), 23 Wis. 2d 407, 413, 127 N.W. 2d 15. Also
see Zawerschnik v. Joint County School Comm. (1955), 271
Wis. 416, 73 N.W. 2d 566, and opinion at 56 OAG145 (1967).

Wisconsin statutes have not always required or permitted
referendum proceedings in connection with annexations. In
Town of Wilson v. City of Sheboygan (1939), 230 Wis. 483,
488, 283 N.W. 312, it was held that, although then sec. 62.07
(2) (c). Stats., did provide for a referendum in detachment
proceedings, no similar provision applied to attachment pro
ceedings and no referendum could be had under the direct
legislation statute, then sec. 10.43, Stats., since that section
did not apply to ordinances already passed.



Opinions of the Attorney General 297

In State ex rel. Madison, v. Walsh (1945), 247 Wis. 317,
324, 19 N.W. 2d 299, it was held that towns could not con
test the validity of annexation of tei'ritory by a city by
showing that after passage of the annexation ordinance the
town boards had conducted a referendum in which the vote

was against the detachment of the territory, since the
statutes then in force made no provision for a referendum in
case of annexation proceedings.

In Mihvaukee v. Sewerage Comm. (1954), 268 Wis. 342,
67 N.W. 2d 624, it was held that the statute dealing with
consolidation of municipal coi'porations, sec. 66.02, Stats.,
was constitutional and that while the legislature cannot dele
gate the power to make a law it can lay down fundamentals
and standai-ds and delegate to administrative agencies
authority to exercise such legislative power as is necessary
to carry into effect the general legislative purpose. The court
held that consolidation and annexation are matters of state

wide concern. At page 350 the court set forth the broad
scope of the legislature's power in these areas:

"The legislature is prohibited by sec. 31, art. IV of the
Wisconsin constitution from enacting any special or private
law regarding the incorporation of a town, city, or village.
There is no constitutional limitation prohibiting the legisla
ture from creating, enlarging, diminishing, or abolishing
towns. Nor is there any constitutional restriction as to the
legislature's authorization of the consolidation of cities,
towns, and villages. Clearly such matters are entirely within
the realm of the legislature's power and discretion."

In Vilkige of West Mihvaukee v. Area Bd of V. T. & A.
Ed. (1971), 51 Wis. 2d 356, 373-375,187 N.W. 2d 387, it was
held that the legislature had power to establish rules for the
fonnation and alteration of school districts and could dele

gate to administrative agencies the authority to exercise
such legislative power as necessary to carry into effect the
general legislative purpose without the necessity of election
or referendum in the areas affected.

I am of the opinion that a statute resulting from enact
ment of Assembly Bill No. 64 (1971) would be constitutional
insofar as it establishes standards against which all annexa-
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tions are measured and delegates to a state boundaiy review
board and a city council or village board power to determine
whether a proposed annexation under a boundary expansion
plan shall become effective, without referendum for approv
al by electors and landowners in the territory to be annexed.

RWWrPvJV

Retirement Allowances—Augmented Benefits to Retired
St-dte Employes—(Formal)—The proposed statute changes
contained in Assembly Substitute Amendment 1 to 1971 As
sembly Bill 541 to increase retirement allowances of retired
members of the Wisconsin Retirement Fund and the Con
servation Wardens Pension Fund are contrary to Art. IV,
sec. 26, Wis. Const., since the funds emanate from the State
Treasury and are payable to officers or employes already re
tired.

August 12,1971.

Reuben LaFave

Chairman, Joint Survey Committee
on Retirement Systems

The Joint Survey Committee on Retirement Systems is
analyzing 1971 Assembly Bill 541, Assembly Substitute
Amendment 1 and other amendments thereto in preparation
of the committee report required by sec. 18.50 (6) (b). Stats.
You ask my opinion on a number of questions relating to the
Bill and its amendments.

Your first question is:

Is the proposal contained in 1971 Assembly Substitute
Amendment 1, which would increase retirement allowances
of retired members of the Wisconsin Retirement Fund and
the Conservation Wardens Pension Fund, in violation of Ar
ticle IV, Section 26, of the Wisconsin State Constitution ?

Article IV, sec. 26, Wis. Const., reads in part:
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"The legislature shall never grant any extra compensation
to any public officer, agent, servant or contractor, after the
services shall have been rendered or the contract entered in-

to; * *

Assembly Substitute Amendment 1 to 1971 Assembly Bill
541 provides for increased benefits to State employes al
ready retired and receiving a retirement or disability an
nuity. The "Augmented Benefits," which are the subject
of this amendment, would be available only to foi*mer em
ployes retired prior to May 1, 1965. The material portion
of sec. 41.11 (14), Stats., which would be created by the
substitute amendment, reads:

"41.11 (14) Augmented Benefits, (a) Any member of
the Wisconsin retirement fund having completed not less
than 20 years of creditable service prior to May 1, 1965, re
ceiving a retirement or disability annuity prior to May 1,
1965, and attaining the age of 65 years shall, subject to an
appropriation under s. 20.515 (2) (d), be eligible to receive
monthly an augmented benefit in an amount equal to ?2 for
each year of creditable service as a member of the Wiscon
sin retirement fund (but not to exceed 40 such years), sub
ject to the following:"

Further provisions of the substitute amendment would
provide similar "Augmented Benefits" to annuitants under
the Conservation Wardens Pension Fund.

It is my opinion that the "Augmented Benefits" provi
sions of Assembly Substitute Amendment 1 to 1971 Assem
bly Bill 541 are in violation of Art. IV, sec. 26, Wis. Const.
In State ex rel. Thomson v. Giessel (1952), 262 Wis. 51, 58
N.W. 2d 726, the court held unconstitutional additional
annuity payments to teachers who were already retired. Sec
tion 42.585, Stats. (1951), made available additional retire
ment benefits to retired teachers by providing that every
qualified retired teacher "shall be paid an additional $1 per
month for each year of teaching experience." These addi
tional benefits were granted only to teachers who retired
before June 80, 1951. The section granting such additional
benefits, sec. 42.585, Stats. (1951), became effective there-
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after on Julj^ 19, 1951. The court stated on page 55 of
Giessel:

"* " * It is apparent, therefore, that this extra compensa
tion is not granted until after the teaching contracts had not
only been entered into but the teachers' services had been
performed and the teacher had ceased to serve. If it be true,
then, that the additional benefits and annuities form extra
compensation, which was not granted until after the con
tracts were entered into or until the services had been ren

dered, the prohibition of sec. 26, art. IV, Const., renders the
legislation void."

After discussing and disposing of various arguments di

rected to the issue that the "additional benefits" were not

prohibited compensation, the court held at page 65:

" * * * we conclude that the effect of sec. 42.535, Stats.,
is to gi'ant extra compensation to public servants after the
sei-vices are rendered and to public contractors after the
contracts are entered into, in violation of sec. 26, art. IV of
the state constitution. * * *"

The requirements for eligibility for the "Augmented Bene
fits" proposed in Assembly Substitute Amendment 1 to
1971 Assembly Bill 541 are similar to those of sec. 42.535,
Stats. (1951), declared unconstitutional in the (Vessel case.
The substitute amendment requires that a person be re
tired prior to May 1,1965, to be eligible for the "Augmented
Benefit" so the benefit is clearly not available to State em

ployes presently still employed.

The court in the Giessel case, supra, indicated at page
64 that their holding would be similar were the benefits in
question available to all public employes generally and not
exclusively to teachers. On page 64 the court stated:

"It has not escaped the attention of the court that a de
cision sustaining an increase of benefits for already retired
teachers would clear the way for legislation increasing bene
fits for all public employees, including judges, gi-anted by
the legislature from time to time after their retirement, and
such a decision would be consonant with the selfish interests
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of the coui*t. Nevertheless, as we read sec. 26, art. IV, Const.,
this would involve an exception to a clear and unmistakable
command. If exceptions are to be made, they should not come
from the legislature or the court but from those whose
proper function it is to amend the constitution. When the
people determined that the times required state participation
in the construction of highways, airports, veterans' housing,
and the preservation and development of forests, they adopt
ed amendments to the constitution excepting these interests
from the terms of sec. 10, art. VIII, which forbade the state
to engage in works of internal improvement. If, now, to un-
dei'write certain contracts against the effects of inflation is
deemed, by the people, to be desirable, or if they consider
that the cause of public service requires power in the legis
lature to grant bonuses, apart from compensation, to retired
public seiwants, the road to amending the constitution is
well traveled, and in such an amendment guides and limits
to legislative and judicial authority can be set in such wise
as the people consider best meets the problem to be dealt
with and provides safeguards against abuse."

Thereafter on April 3, 1956, Art. IV, sec. 26, Wis. Const.,
was amended by adding the language:

* * This section shall not apply to increased benefits for
teachers under a teachers' retirement system when such in
creased benefits ai'e provided by a legislative act passed on
a call of yeas and nays by a three-fourths vote of all the
members elected to both houses of the legislature."

The legislature has thereafter further apparently con
strued the prohibitions of Art. IV, sec. 26, Wis. Const., to
apply to State officers and employes since both houses have
passed on first consideration Enrolled Joint Resolution 12
which would amend the constitution to extend the teacher

exception in Art. IV, sec. 26, to State officers and employes.
The proposed amendment to Art. IV, sec. 26, would read:

"* * * This section shall not apply to increased benefits
for persons who have been or shall be granted benefits of
any kind under a retirement system * ♦

The "Augmented Benefits" provided, by Assembly Sub
stitute Amendment 1 to Assembly Bill 541, to retired State
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officers and employes are compensation. Since such compen-
station is from State funds and since it is payable to persons
who are no longer working for the State, it constitutes a
clear violation of Art. IV, sec. 26, Wis. Const.

Your second question is:

Could the retirement allowances of retired members of

participating municipalities under the Wisconsin Retirement
Fund, other than the state, be increased based on State ex
rel. Singer v. Boos, 44 Wis. 2nd 374?

In State ex rel. Singer v. Boos (1969), 44 Wis. 2d 374,171
N.W. 2d 307, the court reiterated the principle that Art. I,
sec. 26, Wis. Const., applies only to public officers paid out
of the State Treasury and held that counties were not pre
cluded from increasing benefits to already-retired employes.
The court stated at page 380:

"This court has repeatedly held that the constitutional
prohibition in art. IV, sec. 26, applies only to public officers
who are paid out of the state general fund. In the instant
case, the increased pensions will be paid entirely out of coun
ty funds and thus the mandate of art. IV, sec. 26, is inappli
cable."

The important distinction between the facts in Singer v.
Boos, supra, and the "Augmented Benefits" of Substitute
Amendment 1 is the origin of the funds used to pay the
benefits. A Milwaukee County ordinance provided the bene
fits solely from county funds in Singer v. Boos, supra,
whereas in the matter at hand, funds come from the state
treasury. Section 20.515 (2) (d). Stats., which would be
created by the substitute amendment would appropriate
from state funds "a sum sufficient to pay the benefits
authorized under sec. 41.11 (14)." Since the funds to pay
the proposed "Augmented Benefits" to already-retired mem
bers of the Wisconsin Retirement Fund, including municipal
employe members, would come from State funds, such pay
ment is prohibited by Art. TV, sec. 26, Wis. Const. State ex
rel. Thomson v. Giessel, supra. The court makes it clear in
Thomson v. Giessel that the term public funds is not synony
mous with general fund but covers any public funds of the
State. At page 62 the court said:
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* * Among all the contentions which have been made
in this action it has not been asserted that the general fund
is not a public fund. The progi'ess of the money which pays
the controversial additional annuity is from the general fimd,
to the contingent fund, to the annuity reserve fund, to the
retired teacher. Each of these transfei-s is said to be for a

public purpose but somewhere under the three shells it is
asserted that the little pea has shed its public character and
become private and, as such, acquired freedom from the re
straints of sec. 26, art. TV, Const. We yield to no one in our
realization of the intricacies of governmental finance and our
admiration of the man who understands it, but we confess
inability to follow the taxpayer's dollar from the general fund
through the others, each transfer being to effect a public
purpose, and aiTive at a conclusion that before it gets into
the hands of the teacher it has somehow ceased to be public
money. To be sure, the constitutional prohibition does not
distinguish between public and nonpublic funds. If the time
comes when the legislature awards extra compensation pay
able out of funds which are not public we may have to con
strue the Article with that in mind, but that question is not
presented here. We conclude that the present benefits are
payable from public funds and, as the Illinois court held their
fund was not a public one, the Illinois cases are not persua
sive authority."

Since, therefore, as indicated above the money to pay the
augmented benefits originates as a sum sufficient appropria
tion from the general fund, payment of the "Augmented
Benefits" to retired municipal employe members of the Wis
consin Retirement Fund is precluded by Art. IV, sec. 26, Wis.
Const.

Your third question is:

Inasmuch as the active and retired members of the Con

servation Wardens Pension Fund receive salary paid out of
segregated funds and not the state general fund could their
retirement allowances be increased?

The sum sufficient appropriation set forth in proposed
sec. 20.515 (2) (e) of Assembly Substitute Amendment 1 to
1971 Assembly Bill 541 is from the general fund. As stated
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in the excerpt from Thomson v. Giessel, page 62 above, the
character of the funds are not altered by passing through
other funds on the way to the retiree. I see no distinction in
the "Augmented Benefits" as implemented by Substitute
Amendment 1 between members of the Wisconsin Retire

ment Fund and the Conservation Wardens Pension Fund. In

both categories the increased compensation to already-re
tired public employes which has its source from State funds
is prohibited by Art. IV, sec. 26, Wis. Const.

Your fourth question is:

The Wisconsin Retirement Fund includes employes of the
Department of Natural Resources, the Department of Trans
portation, employes from other progi-am revenue funded de
partments and employes from other segregated funds, who
receive their salaries from segregated funds. Could these
employes have their retirement allowances increased after
retirement ?

As I stated in answer to your question three above, the
"Augmented Benefits" of Substitute Amendment 1 come
from the general fund and the character of such funds is
not altered by passing through segregated or other funds on
the way to the recipient. I am not unmindful of the fact that
the court in Singer v. Boos, supra, used language which
would indicate that Art. IV, sec. 26, Wis. Const., prohibitions
apply only to public officers paid out of the general fund.
Such language at page 380 reads:

"This court has repeatedly held that the constitutional
prohibition in ai't. IV, sec. 26, applies only to public officers
who are paid out of the state general fund."

In reading the cases cited by the court for this proposition
I find no showing that the court intended to change its pre
vious holdings that the payment which is precluded by the
constitution is from the State Treasury. I find no indica
tion that the court intended, in Singer v. Boos, to construe
Art. IV, sec. 26, Wis. Const., as allowing payment of extra
compensation to employes paid from segi'egated funds rath
er than the State general fund.
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State ex rel. Holmes v, K'vueger (1955), 271 Wis. 129, 72
N.W. 2d 734, and Columbia County v, Wisconsin Retirement
Fund (1962), 17 Wis. 2d 810, 116 N.W. 2d 142 are cited by
the court as authority for the above quoted statement in
Singer v. Boos, The Holmes case refers to extra compensa
tion payable out of the public treas7iry of the State. No men
tion is made of the term State general fund. See pages 138
to 136. In the Cohimbia County case, the material state
ment on page 326 reads;

"The Wisconsin Constitution, sec. 26, art. IV, does not ap
ply to counties. Sieb v. Racine (1922), 176 Wis. 617, 187
N.W. 989; Dandoy v. Milwaukee County (1934), 214 Wis.
586, 254 N.W. 98."

Sieb V. Racine (1922), 176 Wis. 617,187 N.W. 989, at page
625, also uses the language state treasury as follows:

* - It has been held that the constitutional provision

referred to applies only to public officers whose salaries are
paid out of the state treasury."

I, therefore, see no indication that the court intended in
Singer v. Boos, supra., to except segregated funds from the
constitutional prohibition and I, therefore, consider State
employes paid from segregated funds subject to Art IV, sec.
26, Wis. Const.

Your fifth question is:

What is the legal definition of public officers who are
paid out of the state general fund? Does it include elective
officers, appointive officers or all state employes whether
classified or unclassified?

The prohibition of Art. IV, sec. 26, Wis. Const., does not
distinguish between public officers and employes. Such sec
tion precludes payment of extra compensation to "any public
officer, agent, servant or contractor, after the services have
been rendered or the conti-act entered into." In State ex rel.
Thomson v. Giessel, stipra, the court did not hold that the
retired teachers were public officers but that they were ser
vants or contractors and that the legislature could not, there
fore, grant them extra compensation. While the court refer-
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red vsolely to public officers as being precluded from addi
tional or increased compensation in Singer v. Boos, supra,
p. 380, I see nothing in such case or the cases cited therein
which indicates that the court intended such statement to

exclude employes. In light of the language of Art. IV, sec.
26, which applies imifonnly to public officers and employes
in those respects material to "extra compensation" I see no
different result in the application of this provision of the
constitution to the "Augmented Benefits" of Substitute
Amendment 1.

It is, therefore, my opinion that Art. IV, sec. 26, Wis.
Const., precludes payment of the "Augmented Benefits" to
"any public officer, agent, servant or contractor." A dis
cussion therefore of the distinction between a public officer
and an employe is not necessary to inteipretation of Substi
tute Amendment 1 to 1971 Assembly Bill 541.

RWWiTOS

Collective BargoAning—Dairy Products—(Formal)—^As
sembly Bill 234 would be constitutional if enacted into law.

August 16,1971.

The Honorable, The Assembly

By Resolution 19A, you have requested my opinion as to
the validity of Bill 234A which would amend sec. 100.22
(1), Stats., as follows:

"100.22 (1) Any pei-son, firm or corporation, foreign or
domestic, engaged in the business of buying milk, cream or
butter fat for the pui-pose of manufacture, that discrimin
ates between different sections, communities, towns, villages
or cities of this state, or between persons, firms or corpora
tions in any locality of this state, by paying for such com
modity at a higher price or rate in one section, community,
town, village or city, or to any pei-son, firm or corporation
in any locality of this state, than is paid for the same com-
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modity by said person, firm or coiiporation, foreign or do
mestic, in another section, community, town, village or city,
or to another person, film or coi*poration in any locality of
this state, where the effect may be to lessen substantially
competition or to tend to create a monopoly or to injure,
destroy or prevent competition, shall be guilty of unfair dis
crimination, which is hereby prohibited and declared unlaw
ful ; pi'evidingy -that 44- except:

"(a) It shall be a justification for such a discrimination
in price if the difference is merely commensurate with an
actual difference in the quality or quantity of the commodi
ty purchased or in transportation charges or other expense
of marketing involved in said purchase; pi-ovidedrfurther,
that-itr

"(b) It shall be a justification for such a discrimination
in price if it is done in good faith to meet competition.

"(c) Dairymen may combine their production for pur
poses of collective bargaining for price, and buyers who
purchase such production through such bargaining process
shall not be in violation of this section"

I note that some proponents of the bill have argued that
sec. 100.22, Stats., is unconstitutional. Section 100.22, was
created by ch. 395, I..aws of 1909, as sec. 1791n-l. Section
1791n-l, reads as follows:

"Any person, firm or corporation, foreign or domestic,
engaged in the business of buying milk, cream or butter-fat
for the purpose of manufacture, that shall intentionally, for
the purpose of creating a monopoly or of destroying the bus
iness of a competitor in any locality, discriminate between
different sections, communities, towns, villages or cities of
this state, by buying such commodity at a higher price or
rate in one section, community, town, village or city, than is
paid for the same commodity by said person, firm or cor
poration in another section, community, town, village or
city, after making due allowance for the difference, if any,
in the actual cost of transportation from the point of
purchase to the locality of manufacture, shall be deemed
guilty of unfair discrimination, which is hereby prohibited
and declared unlawful."
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Subsection (1) of sec. 1791n-l, was amended by ch. 406,
sec. 3, liaws of 1923, to read as follows:

" * * * Any person, firm or coiiDoration, foreign or do
mestic, engaged in the business of buying milk, cream or
butter fat for the puiiDose of manufacture, that shall * * *
discriminate between different sections, communities, towns,
villages or cities of this state, or between persons, firms or
corporations in any locality of this state, by * * * paying far
such commodity at a higher price or rate in one section,
community, town, village or city, or to any person, firm or
corporation in any locality of this state, than is paid for the
same commodity by said person, firm or corporation, foreign
or domestic, in another section, community, town, village or
city, or to another person, firm or corporation in any locali
ty of this state, * * * shall be * * * guilty of unfair discrimi
nation, which is hereby prohibited and declared unlawful;
provided, that it shall be a justification for stich a discrimi
nation in price if the difference is merely commensurate
with a7i actual difference in the quality or quantity of the
commodity pui'chased. or in transportation charges or other
expense of marketing involved in said, purchase"

Section 1791n-l was renumbered 133.09 by sec. 50, ch.
449, Laws of 1923. Subsequently, sec. 133.09, Stats., was re
numbered 100.22 by sec. 358, ch. 550, Laws of 1935.

The constitutionality of sec. 100.22, Stats., was challenged
in White Hotise Milk Co. v. Reynolds (1960), 12 Wis. 2d 143,
106 N.W. 2d 441. The New York corporation purchased milk
at the same price from farmers at six different plants lo
cated at various parts in the State. The corporation alleged
that the statute denied it freedom to contract and equal pro
tection of the laws. The lower court declared the statute un

constitutional. The Wisconsin Supreme Court, however,
stated that a statute is presumed to be constitutional and
the burden of establishing the unconstitutionality thereof
rests upon the person attacking it. The Court reversed the
judgment and remanded same to the lower court for further
proceedings. The Court stated at p. 150:

"We conclude that the facts pertaining to the marketing
of milk in Wisconsin, the evils which may reasonably be



Opinions op the Attorney General 309

thought to result if buyers are legally free to offer different
prices to different persons or in different localities, and the
results which may reasonably be thought to flow from the
existence and enforcement of sec. 100.22, Stats., should be

re-examined, and the questioned validity of sec. 100.22,
freshly resolved upon a record which presents the pertinent
facts."

However, no further proceedings were held.

Section 100.22 (1), Stats., was amended by eh. 386, Laws
of 1961, to read as follows:

"100.22 (1) Any person, fimi or corporation, foreign or
domestic, engaged in the business of buying milk, cream or
butter fat for the purpose of manufacture, that * * * dis
criminates between different sections, communities, towns,
villages or cities of this state, or between persons, firms or
corporations in any locality of this state, by paying for such
commodity at a higher price or rate in one section, communi
ty, town, village or city, or to any person, firm or coiTpora-
tion in any locality of this state, than is paid for the same
commodity by said person, firm or coi*poration, foreign or
domestic, in another section, community, town, village or
city, or to another person, firm or coi*poration in any locality
of this state, where the effect may be to lessen substantially

competition or to tend to create a monopoly or to injure,
destroy or prevent competition, shall be guilty of unfair
discrimination, which is hereby prohibited and declared un
lawful; provided, that it shall be a justification for such a
discrimination in price if the difference is merely commen
surate with an actual difference in the quality or quantity of
the commodity purchased or in transportation charges or
other expense of marketing involved in said purchase; pro
vided, further, that it shall be a justification for such a dis
crimination in price if it is done in good faith to meet com
petition."

You have requested my opinion as to the validity of the
bill. I assume you are concerned as to its constitutionality.
The general rule as to the constitutionality of such trade
regulations is set forth at 16 Am. Jur. 2d, Constitutional
Law, §517, pp. 903-904 as follows:
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"Since the establishment of regulations of a pmticular
trade or business essential to the public health and safety is
within the legislative capacity of the state in the exercise of
its police power, the classification of the subjects of such
legislation, so long as it has a reasonable basis and is not
merely an arbitrary selection without real difference be
tween the subjects included and those omitted from the law,
does not deny to any person the equal protection of the
laws. Legislation affecting alike all pei-sons pursuing the
same business under the same conditions is not class legis
lation. But if some persons engaged in a calling or business
are subjected to special burdens or favored by special privi
leges while other persons engaged in the same calling or
business are not so treated, the legislation is based upon un
constitutional discrimination."

It could be argued that the bill, if enacted into law, would
permit discrimination against individual dairymen who de
cide not to join an association or group for pui*poses of col
lective bargaining for price, and thus, deny them of equal
protection of the laws guai*anteed by the Fourteenth Amend
ment of the United States Constitution and Art. I, sec. 1,
Wis. Const.

If the general pui*pose of the law is regulation, and not
the suppression of lawful business, the fact that some per
sons on whom it operates may have to reconstruct their
methods of doing business does not render the law void.
MacLorem v. State (1910), 141 Wis. 577, 124 N.W. 667. In
view of the fact that the bill would permit any dairyman
to combine with others for pui'poses of collective bargaining
for price, it is my opinion that the courts would find As
sembly Bill 234 constitutional if enacted into law.

RWWiGBS

Public Contracts—Conflict of Interest—(Informal)—Sec
tion 946.13, Stats., prohibits a member of the Wisconsin
Board of Vocational, Technical and Adult Education from
bidding on and contracting for the construction of a building
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project for a vocational-technical district which would en
tail expenditures exceeding §2,000 in any year, where avail
ability of Federal funds for use on such project is subject
to his approval as a member of such board.

August 19, 1971.

Eugene I. Lehrmann, Director

Board of Vocational, Technical and Adidt Edtication

You advise that where Federal funds are used in the

construction of a building project of a vocational-technical
district in the State of Wisconsin, approval for the use of
such Federal funds must be given by the Wisconsin Board
of Vocational, Technical and Adult Education on a project-
by-project basis. You further indicate that a recent ap
pointee to the Board heads a family coiiDoration consisting
of four stockholders, of which he is one, which bids on the
plumbing, heating, ventilation and air-conditioning phases
of such projects. Based on the foregoing, you inquire whe
ther the involvement by the Wisconsin Board of Vocational,
Technical and Adult Education in the approval of Federal
funds to be used for district projects would make sucli
board member legally ineligible to bid and pei-form on such
projects through his family corporation.

A member of the Wisconsin Board of Vocational, Techni
cal and Adult Education is obviously functioning as a State
officer, when exercising his duties and responsibilities in
that capacity. Section 946.13, Stats., which prohibits public
officei's and employes from having a private interest in cer
tain public contracts, provides, in part, as follows:

"946.13 Private interest in public contract prohibited. (1)
Any public officer or public employe who does any of the
following may be fined not more than §500 or imprisoned
not more than one year or both:

" (a) In his private capacity, negotiates or bids for or en
ters into a contract in which he has a private pecuniary in
terest, direct or indirect, if at the same time he is authorized
or required by law to participate in his capacity as such of-
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ficer or employe in the making of that contract or to 'per
form in regard to that contract some official function re
quiring the exercise of discretion on his part; or

"(b) In his capacity as such officer or employe, partici
pates in the making of a contract in which he has a private
pecuniaiy interest, direct or indirect, or performs in regard
to that contract some function requiring the exercise of dis
cretion on his part.

"(3) A contract entered into in violation of this section
is void and the state or the political subdivision in whose be
half the contract was made incurs no liability thereon.

UHi si! <!

"(5) Subsection (1) (b) shall not apply to a public officer
or public employe by reason of his holding not more than 2
per cent of the outstanding capital stock of a corporate
body involved in such contract." (Emphasis added)

In addition, contracts aggi'egating up to $2,000 in any year
are excepted from the provisions of the statute. See sec.
946.13 (2) (a), Stats. However, I assume the contracts to
which you would be making reference would entail expendi
tures much exceeding this sum. I will also assume that the
percent of outstanding capital stock owned by the subject
Board member in the family corporation far exceeds the 2
percent limitation set forth in sec. 946.13 (5), Stats. Fur
ther, since the individual involved not only holds stock in the
corporation but acts as its board chairman and general man
ager, it is difficult to anticipate any situation where he
would not be actively involved in his private capacity in ref
erence to any contract made by the family corporation.

In my opinion, under the foregoing circumstances, the in
volvement by the Wisconsin Board of Vocational, Technical
and Adult Education in the approval of Federal funds for use
on district projects would make the above-described Board
member ineligible to bid and perform on such projects,
through his family corporation or othei-wise. The Board
member obviously has a "private pecuniaiy interest, dii'ect
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or indirect" in any public contract his family corporation
negotiates, bids for or enters into. At the same time, the
approval by the Wisconsin Board of Vocational, Technical
and Adult Education of the use of Federal funds on local

district projects is clearly the performance of an "official
function requiring the exercise of discretion" on the part
of the Board which is "autliorized or required by law." In
addition, our past experience with other Federal grant pro
grams suggests that the construction contracts for the sub
ject projects may very well contain provisions required by
the Federal Government which have the same effect as sec.

946.13, Stats.

Please note that by concluding as I have in response to the
specific question you ask, I do not intend in any way to sug
gest, by inference, that the Board member to which you re
fer may not also be precluded from bidding and performing
on local vocational-technical district projects even though no
Federal funds are involved. I note, for instance, that ch. 38,
Stats., grants significant power and authority to the Board
over local vocational, technical and adult education schools
and their educational programs, including control over all
State aid given to such schools. See sec. 38.13, Stats.

PvWWrJGM

Cooiierative Planning—Municipalities—(Fortnal)—Coop
erative planning among municipalities allowed by sec. 66.30,
Stats., includes only planning collateral to the organization,
implementation and administration of specific projects; au
thority for general multi-jurisdictional planning is found in
sec. 66.945, Stats.

August 20, 1971

Charles M. Hill, Sr., Secretary

Department of Local Affairs & Development

You have asked me what is the scope of the cooperative
planning authonty granted to local municipalities under the
authority of sec. 66.30, Stats.
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Section 66.30 (2), Stats., provides that:

"Any municipality may contract with another municipality
or municipalities or the state or any department or agency
thereof for the receipt or furnishing of services or the joint
exercise of any power or duty required or authorized by
statute."

It is important to emphasize that, while sec. 66.30, Stats.,
authorizes cooperation between municipalities, any single
municipality may contract under this section only to the
extent that it alone could peirfoi-m the function involved in

the cooperative contract. Thus, the extent to which any
group of municipalities may join together in a given enter
prise under sec. 66.30 is limited to the powers possessed by
the least of them.

The perfoiinance of any specific governmental function,
whether by a single municipality acting in its individual ca
pacity or by several municipalities acting jointly, requires
some degree of planning. This t5rpe of planning might be
refeiTed to as project-oriented planning. Therefore, by im
plication, several municipalities cooperating under sec.
66.30, Stats., in the joint perfomiance of a particulai' func
tion would necessarily have authority under that section to
plan cooperatively for the organization, implementation and
administration of the particular project for which they
had contracted.

Moreover, sec. 66.30 (3), Stats., provides specifically that:

"Any such contract may provide a plan for administra
tion of the function or project, which may include, without
limitation because of enumeration, provisions as to proration
of the expenses involved, deposit and disbm-sement of funds
appropriated, submission and approval of budgets, creation
of a commission, selection and removal of commissioners,
foiTnation and letting of contracts."

It is only reasonable to assume that the "administrative
planning" authority provided for in this subsection is in
tended to include authority for whatever planning might be
necessary for the organization and implementation of par-
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ticular projects contracted for as well as for the planning
necessary for the administration of such projects once they
have been established or put into operation.

However, it is my opinion that sec. 66.30, Stats., is not
envisioned as providing authority for regional planning in
the sense that such planning would include general compre
hensive planning over an area which would include the tend-
tories of several municipalities.

My primary basis for this opinion is that sec. 66.945,
Stats., enacted subsequent to sec. 66.30, Stats., and provid
ing for the creation, organization, powers and duties of re
gional planning commissions, deals specifically with general
multi-jurisdictional planning "for the physical, social and
economic development of the region." It is a well established
standard of statutory construction that a more recent and
specific statute controls and exists as an exception to a gen
eral statute. Grant County Service Bureau, Inc. v. Treweeh
(1963), 19 Wis. 2d 548, 120 N.W. 2d 634. Therefore, absent
a contrary expression of legislative intent, the more recent
and specific language of sec. 66.945 would supersede the
general language of sec. 66.30 with respect to the joint exer
cise of general planning authority by cities, villages, towns
and counties.

There does not appear to be any language in either sec.
66.30 or sec. 66.945, Stats., which conflicts directly with
this conclusion. To the contrary, the enactment of ch. 596,
Laws of 1959, which revised extensively sec, 66.945, seems
to support this conclusion. The notes accompanying the en
actment of ch. 596, Laws of 1959, read in part:

"The purpose of this bill is to revise the regional planning
law in an attempt to encourage the creation of regional plan
ning commissions in the state . . .

"The present law was examined critically by the urban
problems committee with the end view of making changes
in the law which would make it more acceptable to local
units and which would promote the creation of such re
gions. . . .
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.  . The withdrawal provision is substantially revised to
assure that a stable planning area can be maintained by the
commission."

The organization, powers and duties of regional planning
commissions established under sec. 66.945, Stats., are de
fined specifically by the provisions of that section. It would
therefore be contrary to the above policy of encouraging the
establishment of regional planning commissions to conclude
that the limiting provisions of sec. 66.945 can be avoided by
establishing multi-jurisdictional planning cooperatives un
der sec. 66.30.

Also, the revised withdrawal provision of sec. 66.945,
Stats., has the effect of making it more difficult for partici
pating municipalities to withdraw from a regional planning
commission 90 days after the establishment of that com
mission. Any conclusion that the withdrawal provisions of

sec. 66.945 can be avoided by establishing multi-jurisdiction
al planning cooperatives under sec. 66.30, Stats., would be
contrary to the above policy of establishing stable planning
regions.

An additional reason for concluding that sec. 66.30, Stats.,
is not envisioned as authority for the cooperative perfonn-
ance of general comprehensive planning functions by cities,
villages, towns and counties is found in 47 OAG 52, at page
52, where it is pointed out that:

"Sec. 66.30 was not designed solely, or probably even pri
marily, as a regional planning statute. It provides that politi
cal subdivisions of the state may enter into agreements for
'cooperative exercise' of any of their powers or duties.

"It appears from questions submitted to this office, dealt
with in such opinions as 40 O.A.G. 9, 41 O.A.G. 335, and 44
O.A.G. 8, that resort has ordinarily been had to sec. 66.30
to cany out specific projects. I see no reason why it could
not furnish authority for a contract for co-operative plan
ning, providing the participating units could reach agree
ment on the scope and details of a program, and providing
that the matters to be planned were within the scope of the
respective powers of the participating units."
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My predecessor in office then went on to conclude, at p.
54, that:

"The conditions imposed by the respective statutes seem
to point to an intent that sec. 66.945 would be used when
the activities are limited to general planning, affecting a
substantial number of political subdivisions with varying
interests; and that sec. 66.30 would be utilized to plan and
cany out specific projects in which a small number of muni
cipalities have a common interest."

There does not appear to be any conflict between the in
clusion of regional planning commissions under sec. 66.30
(1), Stats., and the limited grant of cooperative planning
authority to cities, villages, towns and counties under sec.
66.30 (2), Stats., that is suggested by this opinion. Re
gional planning commissions were added to the list of local
municipalities included under sec. 66.30 (1) by ch. 192, Laws
of 1959. That Act also included a revision of sec. 66.30 (2)
whereby local municipalities listed under sec. 66.30 (1) were
allowed to contract "for the receipt or furnishing of ser
vices." Viewed as a service under sec. 66.30 (2) general,
comprehensive planning assistance might properly be the
object of a conti-act between an individual city, village, town
or county, on the one hand, and regional planning commission
on the other hand, since regional planning commissions are
particularly equipped to provide such services. However,
the planning service itself being the object of the contract,
the city, village, town or county participating in such a ven
ture could not be said to be bound to implement the result
ant plan.

Therefore, the inclusion of regional planning commissions
under sec. 66.30 (1), Stats., appears only to be an affinna-
tion of a concurrent change in sec. 66.945, Stats., by the
enactment of ch. 596, §5, Laws of 1959, which provided that:

"(12) (b) In addition to the other powers specified in this
section a regional planning commission may enter into a
contract with any local unit within the region under s.
66.30 to make studies and offer advice on:

1. Land use, thoroughfares, community facilities, and
public improvements;
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2. Encouragement of economic and other developments."

Another possible utilization of the contracting power au
thorized under sec. 66.30, Stats., with respect to regional
planning commissions, would occur when several munici
palities cooperating in a joint project might contract with a
regional planning commission to provide assistance in estab
lishing a plan for administering the particular project for
which they had contracted under sec. 66.80. Depending upon
the provisions of the contract between them, all of the con
tracting municipalities might, in this situation, be bound
by the resultant plan.

Also, the inclusion of regional planning commissions un
der sec. 66.30 (1), Stats., can be intei-preted as providing a
mechanism for the joint exercise of general planning author
ity by two or more regional planning commissions. Although,
as this opinion points out, sec. 66.945, Stats., was intended
to supersede sec. 66.30 with respect to the joint exercise of
general planning authority by cities, villages, towns and
counties, the same is not necessarily true with respect to
the general planning authority of regional planning commis
sions. Cities, villages, counties and towns are, on the one
hand, provided with a specific vehicle for the joint exercise
of their general planning authority under sec. 66.945. Re
gional planning commissions are, on the other hand, the
creatures of sec. 66.945. Nothing in the latter section limits
the ability of regional planning commissions to cooperate
with one another under sec. 66.30; nor is there any other
section which provides more specifically than sec. 66.30 for
such authority.

Furthermore, there does not appear to be any conflict be
tween the inteiTpretation of sec. 66.30, Stats., suggested in
this opinion and the provisions of sec. 22.14 (2) (c), Stats.,
which section is part of the basic legislation for the De
partment of Local Affairs and Development. Section 22.14
(2) (c) provides that:

" (2) The department shall:

" (c) Provide planning assistance to public planning agen
cies including, without limitation because of enumeration.
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cities, villages, towns, counties, regional planning agencies
and councils of government, including such entities, when op
erating or cooperating under s. 66.30, which have the re
sources and administrative personnel to carry out such plan
ning."

It is doubtful that the reference to "cities, villages, towns,

counties, regional planning commissions and councils of
government" as "public planning agencies" in sec. 22.14 (2)
(c). Stats., was meant to define or expand the planning
authority granted to these agencies in other sections of the
statutes. It is an established rule of statutory construction
that a legislative definition of a word as used in a statute is
not conclusive of the meaning of that word as used in other
statutes. 50 Am. Jur., Statutes, sec. 265, p. 256.

Certainly cities, villages, towns and counties ai-e not pri
marily "public planning agencies." They do, however, have
some planning authority as appropriately defined in other
sections of the statutes. Likewise, the reference to "such
entities when operating or cooperating under s. 66.30" should
not be interpreted as meaning that the primary function of
any such cooperative is envisioned as general planning. Rath
er, reference should be had to other sections of the statutes
for a definition of the planning authority appropriate to
"such entities when operating or cooperating under s. 66.30."

Therefore, the inclusion of "such entities when operating
or cooperating under s. 66.30" in sec. 22.14 (2) (c). Stats.,
merely suggests that two levels of planning assistance are
envisioned under that section. A broad scope of planning
assistance would, on the one hand, be appropriate to munici
palities exercising their general planning authority in their
individual capacities and to regional planning commissions
exercising their general, multi-jurisdictional planning auth
ority under sec. 66.945, Stats. A narrower scope of planning
assistance would, on the other hand, be appropriate to cities,
villages, counties and towns in the joint exercise of their
specific project planning authority under sec. 66.30, Stats.

Finally, even if cooperative planning of a general nature
could be envisioned under sec. 66.30, Stats., it is doubtful
that implementation of any resultant plan would be obliga-
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tory upon the participating municipalities. The contractual
nature of the cooperative authority gi*anted under sec. 66.80
suggests that, in order to be binding upon the participants,
the details of the contemplated project would have to be
spelled out in the original contract. While the detmls as to
how the planning function would be administered might be
included in the original contract, it is axiomatic that the
content of the resultant plan could not be so included. The
obvious conclusion is therefore that any plan resulting from
such a cooperative effort would only be advisory to the par
ticipating entities.

In summary, it is my opinion that the only cooperative
planning activity envisioned under sec. 66.80, Stats., would
be that planning which is collateral to the organization, im
plementation and administration of specific projects con
tracted for under the authority of that section. The grant of
general regional or multi-jurisdictional planning authority
appropriately falls within the scope of sec. 66.945, Stats.

If you desire that municipalities be allowed to join to
gether under a contractual arrangement similar to that
provided for in sec. 66.80, Stats., for the pui*pose of per
forming general planning functions, it is my opinion that
specific legislative authorization must be obtained for that
purpose.

RV^^rBS

Traffic Patrol Officers, Powers of—Department of
Transportation—(Formal)—^When properly activated by
the governor under sec. 22.165, Stats., officers of the State
traffic patrol have the powers of a sheriff under sec. 59.24,
Stats., and may act within the county or counties designated
by the Governor and could make arrests for any crime on
state, county, municipal or private property to the same
extent that a sheriff could act. State patrol officers are pro
hibited from acting in employer-employe disputes.



Opinions op the Attorney General 321

August 80, 1971.

Norman M. Clapp, Secretai-y

Department of Transportation

You have requested my opinion as to the authority of
State traffic patrol officers where the State traffic patrol
is acting under the provisions of sec. 22.165, Stats.

For the purposes of your questions, you assume the fol
lowing fact situation: The Governor has properly activated
the State traffic patrol under sec. 22.165, Stats. For the
time being, no disturbances are occurring on state property,
but demonstrators are creating a disturbance by throwing
rocks and damaging structures and vehicles on private pro
perty. The city's police chief has asked the State patrol to
restore order and make arrests for unlawful acts.

Your specific questions and my answers are as follows:

One: Can the state patrol legally respond to this situa
tion ?

Answer: Yes.

Two: Can they function under their own authority?

Answer: Yes.

Three: Must state troopers be impressed in a posse conii-
tatus before they can render this aid?

Answer: No.

Four: Is the law enforcement activity of the state patrol
limited to state property and the confines of the highway?

Answer: No.

Five: Would the answer be different if the state patrol
were asked to rescue law enforcement officers suiTounded

by demonstrators and whose safety is seriously threatened ?

Answer: No.

Six: If a state patrolman standing on the street is struck
by a missile thrown from private property, can the state
patrol go onto the private property to arrest the violator?
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Answer: Yes, but limited to the same extent a sheriff
could under similar circumstances.

Seven: In this circumstance, under what part of the
State patrol's authority is it acting?

Answer: Sections 22.165, 59.24, 66.305, 110.07 (2m) and
968.07 (1) (d). Stats.

Eight: Can a state patrolman go onto private propeify to
ma,kes arrests without a wai-rant for a crime committed in

his presence on private property?

Answer: Yes, but limited to the same extent a sheriff

could in similar circumstances. See sec. 968.07 (1) (d). Stats.

Nine: Can a state patrolman arrest for an ordinance viola
tion?

Answer: Probably not, although sec. 59.24, Stats., would
enable a state patrol officer to seiwe processes in ordinance
violation cases which are civil actions.

Ten: Where state patrolmen observe persons breaking
windows and throwing Molotov cocktails on private proper
ty, can they arrest for these violations?

Answer: Yes.

Eleven: Where the Governor has invoked sec. 22.165,
Stats., to protect state property in Madison, can the State
Patrol make arrests for damage or attempted damage to
private property in Bayfield County, for example?

Answer: Probably not, but it would depend on the scope
of the language used by the Governor in his determination
filed with the Secretary of State.

Section 110.07 (1) and (2), Stats., sets forth the primary
duties of State traffic patrol officers with respect to the
enforcement of statutes therein enumerated. Section 110.07
(2m), Stats., gives such officers additional powers with re
spect to general misdemeanors or felonies wliich ai-e com
mitted on a highway in the presence of an officer.

Section 110.07 (2m), Stats., reads:
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" (2m) In addition to the primary powers granted by subs.
(1) and (2), any officer of the state traffic patrol who is in
uniform and on duty may arrest without warrant any person
who commits a misdemeanor or a felony on the highway in
his presence, or who is transporting a stolen motor vehicle
or who is fleeing from the scene of a crime or from other
law enforcement officers and deliver him to the sheriff or

police chief in the jurisdiction where the ai-rest is made. A
state traffic officer making an arrest pursuant to this sub
section shall at all times be available as a witness for the

state."

Under this statute, a State Patrol officer may arrest any
person who commits a crime on the highway in his presence
or who transports a stolen vehicle or flees from the scene of

a crime or from other law enforcement officers. For this

pui-pose, the officer may pursue the violator onto private
property to make the aiTest.

The Attorney General has previously advised that State
patrol officers could arrest for certain violations which oc
cur on private propei'ty where they have been requested to
aid other ireace officers as a part of a posse comitatiis. 45
OAG 152 (1956); 47 OAG 209 (1958); 56 OAG. 96 (1967).

In 1969 the legislature created sec. 22.165, Stats., by ch.
349, Laws of 1969. That diapter entitled the section "State
traffic patrol and conservation warden duties during civil
disorder."

It is presumed that the legislature was aware of the
authority of the State patrol under the provisions of sec.
110.07 (2m), Stats., and of the statutes and opinions of the
Attorney General which permitted State patrol officers to
act as a part of a posse comitatus at the request of a sheriff
or other law enforcement official pursuant to sees. 59.24 and
968.07 (2), Stats., to apprehend or secure any person for
commission of a felony or breach of the peace or aid in a
lawful arrest.

It is my opinion that the legislature intended that sec.
22.165, Stats., would empower State patrol officers acting
under it to do more than merely protect persons on State
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property and State property itself. It authorizes them to
exercise the powers of a sheriff under sec. 59.24, Stats.,
Where there is a threat to lives or property caused by condi
tions of a civil disorder.

Section 22.165, Stats., provides:

"State traffic patrol and conservation ivarden duties dur
ing civil disorder. Without proclaiming a state of emergency,
the governor may, in writing filed with the secretary of
state, determine that there exists a condition of civil dis
order or a threat to the safety of persons on state property
or damage or destruction to state property. Upon such filing,
he may call out the state traffic patrol or the conseiwation
warden force or members thereof for use in connection with

such threat to such life or property. For the duration of
such threat, as deteimiined by the governor, such officers
shall have the powers of a peace officer as set forth in s.
59.24, except that such officers shall not be used in or take
part in any dispute or controversy between employer or
employe concerning wages, hours, labor or working condi
tions."

The statute is somewhat ambiguous on its face and is,
therefore, subject to construction.

Intent of the legislature is a controlling factor in the in
terpretation of a statute. Statutes cannot be construed in a
vacuum without resort to historical background preceding
their enactment and evils sought to be obviated thereby.
While titles to sections are not part of a statute, they may
be resorted to in order to resolve doubt as to statutory mean
ing.

While the legislature has in past years been reluctant to
extend the powers of the State patrol over and above their
traffic patrol work, ch. 349, Laws of 1969, was enacted at a
time immediately following a series of riots and civil dis
orders unprecedented in Wisconsin history. While certain
of the events did cause damage to state property and threat
en the safety of persons on State property, the legislature
was aware that riots and civil disorders were equally dan
gerous to the safety of private property and to persons law-
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fully thereon. It was also aware that there would be possi
ble and probable threats to State property and the persons
thereon if a condition of civil disoi'der existed on private
property, especially if the condition were engendered by per
sons not lawfully thereon. The dominant purpose of the
statute is to allow State officers, under the control of State
authorities, to be used whenever and wherever a condition
of civil disorder not related to an employer-employe dispute
exists. The title of the section sets forth that purpose and
it is also Included in the body of the section. The secondary

pui*pose is to pei-mit the use of such force, under State con
trol, when State property or persons upon it ai*e in danger,
this being a condition of lesser turbulence than general civil
disorder and hence limited to State property.

I am of the opinion that sec. 22.165, Stats., grants author
ity to the Governor to call out the State traffic patrol upon
a determination that any one of three conditions exists: (1)
a civil disorder or (2) a threat to the safety of persons on
State property or (3) a threat of damage or destruction to
State property. The Governor may activate State traffic
patrol officers for use in connection with any of the fore
going circumstances.

Given the gubernatorial written authority, such officers

* * shall have the powers of a peace officer as set forth
in s. 59.24 * *

Section 939.22 (22), Stats., defines "peace officer" as:

" (22) 'Peace officer' means any person vested by law with
a duty to maintain public order or to make arrests for
crime, whether that duty extends to all crimes or is limited
to specific crimes."

Section 59.24, Stats., becomes the primary source of
authority in such instances. If the officers are called out
for service in a given county, they at least have county-
wide powers equal to sheriffs within that county.

I am of the opinion that the Governor could give the of
ficers power to act in one, several, or all counties by desig
nating the same in writing, even though the major threat
may be in one county.
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Section 59.24 (1), Stats., provides:

"(1) Sheriffs and their und€i*sheriffs and deputies shall
keep and preserve the peace in their respective counties and
quiet and suppress all affrays, routs, riots, unlawful assem
blies and insurrections; for which pui*pose, and for the ser
vice of processes in civil or criminal cases and in the appre
hending or securing any person for felony or breach of the
peace they and every coroner and constable may call to their
aid such persons or power of their county as they may deem
necessary."

When acting under sees. 22.165 and 59.24, Stats., I am of
the opinion that State patrol officers can act under their
own authority (direction by the Governor and State offi
cials) and can "keep the peace " * * and quiet and suppress
all affrays, routs, riots, unlawful assemblies and insmTec-
tions" and enforce general criminal statutes without being
impressed in a posse comitatus. Since their powers in such
instance are equal to those of the sheriff, they can act on
state, county, municipal and private property to the same
extent as a sheriff can. They can enter a house with permis
sion and can certainly act on or in private property at the
request of the owner or occupant, as the case may be.

With respect to arrest without a wan-ant for misdemeanor
committed in the presence of an officer, see State v. Smith
(1971), 50 Wis. 2d 460, 184 N.W. 2d 889, which approves of
the opinion repoi-ted at 45 GAG 289 (1956).

Section 954.03, Stats., was repealed by ch. 255, sec. 55,
Laws of 1969, effective July 1, 1970, and arrest without a
wan*ant is now governed by sec. 968.07, Stats., which reads
in part:

" (1) A law enforcement officer may arrest a person when:

"(d) There are reasonable grounds to believe that the
person is committing or has committed a crime."

In 46 OAG 280, 283 (1957), it is stated that:

* * As a general proposition a law enforcement officer
is clothed with the powers and correlative responsibilities of
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his office anywhere within the territorial limits of the gov
erning body for which he acts. Thus, the sheriff, town con
stable, village marshal, and city police officer, have the
duty and responsibility to maintain law and order through
out the county, town, village, and city respectively, regard
less of who owns the land or buildings therein. Sees. 59.24,
60.54, 61.28, 61.31 (2) and 62.09 (13), Stats. Unless other
wise provided by statute, this general principle applies with
equal force to both privately and state-owned lands and
buildings. In other words, law enforcement officers have the
same law enforcement powers and duties upon state-owned
lands as they have everywhere else within their county,
town, village or city, as the case may be, provided the of
fense is one falling within the cognizance of theii' enforce
ment power. This is limited, however, to enforcement of the
state law and does not include local ordinances. 62 C.J.S. 319,
sec. 157: 46 OAG 131."

Also see 45 OAG 267 at 270.

My conclusions do not mean that the Governor can acti
vate the State patrol for service under sec. 22.165, Stats.,
without good cause. However, if he determines that there
is a danger to persons on State property or danger to State
property or there exists a condition of civil disorder, and
such detennination is within reason, his activation of the

State patrol, wardens, or a portion thereof, enables such
officers to carry out full powers under sec. 59.24.

While most arrests could be expected to be in connec
tion with the named civil disorder or threat to the safety of
persons on State property or damage to specific State pro
perty, arrests for any crime on any property, within the
county or counties designated by the Governor, would be
valid if they would have likewise been valid if made by a
sheriff.

RWWrRJV

County Government—Apportionment—(Informal)—Sec
tion 59.03 (2) (a). Stats., specifies the maximum number
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of county board supervisors pemiltted for each of four
classes of counties, but the statute does not establish a
separate minimum for each class. Constitutionality of sec.
59.08 (2) (a) discussed.

September 2, 1971.

Aldwin H. Seefeldt

Corporation Coimsel, Washington County

You advise that the Reapportionment Committee of the
Washington County Board of Supervisors has directed that
you seek my opinion regarding whether sec. 59.03 (2), Stats.,
imposes, by implication or otherwise, a minimum number of
supervisors for each of the classifications set forth therein
or, in the alternative, whether counties in the various popu
lation classifications must have a minimum number of su

pervisors because of constitutional requirements.

Section 59.03 (2) (a), Stats., provides as follows:

"Classification; maximum number of supervisors. Coun
ties having a population of less than 500,000 and more than
one town are classified and entitled to a maximum number

of county board supervisors, as follows:

"1. Counties having a population of less than 500,000 but
at least 100,000 shall have no more than 47 supeiwisors.

"2. Counties having a population of less than 100,000 but
at least 50,000 shall have no more than 39 supervisors.

"3. Counties having a population of less than 50,000 but
at least 25,000 shall have no more than 31 supervisors.

"4. Counties having a population of less than 25,000 and
containing more than one town shall have no more than
21 supervisors.

"5. If the population of any county is within 2% of the
minimum population for the next most populous grouping
under this paragraph, the county board thereof, in establish
ing supervisory districts, may employ the maximum number
for such districts set for such next most populous grouping."
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The composition of counties having a population of at least
500,000 and counties having only one town are treated in
sees. 59.08 (1) and (4), Stats.

You indicate that a certain "statement" issued by the At
torney General of Wisconsin on June 11,1965, has apparent
ly given rise to much of the Committee's concern over the
possible statutory requirement of a minimum number of su
pervisors for each class set forth in the statute. You quote
from said statement, at page 12, as follows:

"It would appeal* wise, however, for each county to devise
a plan which will give the gi'eatest equality as to population
between districts, and which v/ill provide for a number of
supervisors at or less than the maximum permitted, but in
excess of the number permitted for the next lower class.

"The validity of a plan and the validity of the classifica
tion system set forth in the law might be a subject of real
concern if one county of 100,000 population created 47 super
visory districts and another of the same population created
only 3 supervisory districts. To avoid a result of holding the
classifications invalid, a court might hold that the law
means that a county in class one, for example, may have no
less than 40 nor more than 47 supervisors."

The language utilized in sec. 59.03 (2) (a). Stats., appears
plain and unambiguous. The statute clearly places a limita
tion on the size of the various county boards which fall
within its provisions by establishing foui* different popula
tion groupings, each entitled to a different "maximum num
ber of county board supervisors." I am, therefore, of the
opinion that the statute, on its face, does not require a
minimum number of supei*visors in any classification. Fur
thermore, as you point out in your letter, even if the statutes
were to be considered ambiguous, the legislative history pre
ceding its enactment leads necessarily to the same conclusion.

Section 59.03 (2) (a). Stats., was enacted in its present
form by ch. 20, Laws of 1965. This law was originally intro
duced in the legislature as 1965 Senate Bill 1, and at the
time of its adoption the legislature had before it a report
of the County Boards Representation Committee of the Wis-
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consin Legislative Council, entitled "Report to the 1965 Wis
consin Legislature on Senate Bill 1, relating to County Board
Representation," dated February 3, 1965. The following is
stated at pages 4 and 5 of the report:

"The kinds of problems confronting counties and their
service responsibilities generally relate to the size of the
population of the counties. Because of the wide differences
among the counties in terms of size, the committee conclud
ed that all counties could not be treated identically in estab
lishing a new system of county board representation. Also,
it was asserted in testimony before the committee that some
county boards are too large and unwieldy to be as effective
as they could be. On the basis of these and other judgments,
the committee created 4 classifications of counties, accord
ing to population groupings, and specified the maximum
number of supervisors for each of the 4 groups. It was felt
that such a classification system would be helpful to the
county boards in apportioning supervisory districts so as to
achieve, as far as possible, "equality of representation" with
in each county. The committee believed that it is important
to leave some flexibility to the counties in determining the
exact number of supei*visors which would be appropriate for
a particular county, so long as the county did not exceed
the maximum number specified for the class. There was
considerable discussion about the possibility of establishing
both a maximum and a minimum number of supeiwisors per
class. However, the committee concluded that this would be
unnecessarily restrictive. It was the consensus of the com
mittee that, in fact, no wide variations in the size of boards
among counties in a given classification would result, and
therefore substantial uniformity would prevail among coun
ties in each class."

The minutes of the previous meetings of the above-men
tioned Committee of the Wisconsin Legislative Council make
it crystal clear that there was lengthy consideration of the
question whether the proposed bill should set a minimum as
well as a maximum number of supervisors for each of the
population classifications being considered. The meeting of
the Committee held on November 5, 1964, contains the fol
lowing entry, at page 12:
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"Mr. Torinus moved, seconded by Senator Meunier, that
the committee proceed with the plan of establishing a maxi
mum number of supervisors for each classification, giving
no regard to minimums. The motion carried unanimously on
a roll call vote."

The 1965 statement of the Attorney General, quoted in
part above, was undoubtedly meant as a cautionary note gen
erated by a concern that sec. 59.03 (2) (a). Stats., might be
viewed as contrary to the provisions of Art. IV, sec. 23, Wis.
Const., which requires that the legislature establish but one
system of county government, which shall be as nearly uni
form as practicable.

It is elementary that all legislative acts are presumed con
stitutional, and every presumption must be indulged in to
sustain the law if at all possible. Gottlieb v. City of Milwau
kee (1967), 33 Wis. 2d 408, 415, 147 N.W. 2d 633. In addi
tion, as previously indicated by the Wisconsin Supreme Court
in State ex rel. Scanlan v. Archihold (1911), 146 Wis. 363,
368-371, 131 N.W. 895:

"* * * the question of uniformity is subject to review by
the courts, but it must also be remembered that under the
repeated decisions of this court a broad discretion is vested
in the legislature in determining whether the system of
government under sec. 23, art. IV of the constitution is as
nearly uniform as practicable. [Citations]"

The applicable tests in detei-mining the constitutionality
of legislation under the above constitutional provision were
more recently set forth in West Allis v. Milivaukee County
(1968), 39 Wis. 2d 356, 371, 372, 159 N.W. 2d 36 as follows:

"(a) Counties may be classified on the basis of popula
tion, providing there is a reasonable basis for this treat
ment; only the essential nature of the county government
must remain uniform;

"(b) changes in county goverament may be made where
it is not practicable to carry on the usual government in a
particular class of counties, provided there is a reasonable
basis for diversity;
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"(c) legislative findings with respect to preseiwation of
the public health, welfare, and convenience of a county are
entitled to gi'eat weight and will not be upset unless patent
ly unreasonable;

"(d) the government of one county may vary from that
of the others, provided the system remains untouched, and
that in their details the governments vary only to the ex
tent that it is impracticable for them to be uniform;

"(e) classification must be based upon some substantial
and real differences of situation, a distinction germane to
the purpose of the law; not be based on existing circum
stances only, so as to preclude additions to the class, and

apply to all members of the class;

"(f) if the rules of classification are complied with, a class
may comprise but one county;

" (g) constitutionality of the law is tested by its language
in the light of such matters as the court will take judicial
notice of."

See also 52 OAG 45 (1963) for an earlier discussion of
the applicable cases considering the constitutional provision
dealing with uniformity of county government.

Section 59.03 (2), Stats., was enacted in its present form
after the Wisconsin Supreme Court held that the previous
version violated the equal-protection clause of the Four
teenth Amendment of the Federal Constitution and Art. 1,
sec. 1, Wis. Const., because the statute on its face did not
provide for the election of county board members on an
equal population basis, since representation was by local
unit rather than by population. State ex rel. Sonnehom v.
Sylvester (1965), 26 Wis. 2d 43, 48, 49, 60, 132 N.W. 2d
249. Section 59.03 (2) (b), Stats., now simply provides that
"each county shall establish and number supervisory dis
tricts" consisting of one or more municipalities or parts
thereof, by taking into consideration a number of factors
including adherence to municipal boundaiy lines.

Once the go\'ernmental unit method of detennining the
number of supervisory districts was found to be in violation
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of "one-man-one-vote" principles, the possible number of su
pervisors within most counties was at least theoretically
subject to a gi'eat variance. However, as a practical matter,
the addition of the requirement that there be adherence to
municipal boundary lines, as well as the other guidelines for
the exercise of legislative judgment contained in sec. 59.03
(2) (b). Stats., significantly limits the number of combina
tions which would comply with the statute. Furthemiore, no
serious constitutional question has apparently been raised in
past years, based solely on differences in the size of various
county boards, at least where the county boards were estab
lished on the basis of criteria which was both reasonable and

uniform. The present statute seeks to rectify the previous
inequities by recognizing equality of voting power within a
context which still recognizes, to the extent possible, exist
ing municipal boundary lines. In this sense, there appears to
be little difference from the statute under attack in the

Sonneb&m case, except for the fact that the statute now
requires election of county board members on an equal popu
lation basis.

I am aware of the early case of State ex rel. Peck v. Rior-
dan (1869), 24 Wis. 484, where the question was one of the
constitutionality of a statute providing for a county board
of eight supervisors in a particular county where the gen
eral statute relating to the organization of county govern
ment would have made provision for only three supervisors
under the facts of the case. At page 489 of that case, the
court said:

"* * * The uniformity of the system would seem to be as
much broken by the diversity in the number which should
constitute the board in counties of the same population, as
by diversity in the distribution of the powers which the
board shall execute. * * *"

Based on this statement relative to the uniformity of coun

ty government, this office has previously indicated that a
law sanctioning a diversity in the number of town board
members in towns of the same population would fail to com
ply with the "uniform as practicable" test of Art. IV, sec.
23, Wis. Const. 50 OAG 10 , 15 (1961). As noted in that pre-
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vious opinion of our office, the holding of the Peck case
supra, regarding imwaiTanted diversity in the number of
county board supervisors has never been reversed or quali
fied by subsequent decisions. See 50 GAG 15, 16.

Faced with the above judicial authoiities, it is difficult
to accurately forecast the factors which would be considei'ed
most weighty in a detei-mination of the constitutional ques
tion which is suggested by the present provisions of sec.
59.03 (2), Stats. However, as the court has indicated on
many previous occasions, in construing or intei-preting a
statute, the court is not at liberty to disregard plain, clear
words. A. 0. Smith Corp. v. Wisconsin Department of Reve
nue (1969), 43 Wis. 2d 420, 429, 168 N.W. 2d 887. There
fore, as pointed out previously, it is felt that the statute and
its legislative history so clearly evidence an intent to estab
lish only maximums for each classification of counties that
a court would have difficulty resorting to a construction of
the statute which would interpret the maximum of each
class as also the minimum of the next higher class. On the
other hand, in accordance with the noiinal presumption of
constitutionality, an act of the legislature is to be sustained
if possible by any reasonable construction of the constitution
or of the act itself; and all mere doubts as to its validity
are to be resolved in favor of the act. In re Apportionment
of Revisor of Statutes (1910), 141 Wis. 592, 124 N.W. 670.

The court may well find basis for distinction between sec.
59.03 (2), Stats., and the statutes under consideration in the
Peck case. For instance, in the Peck case, supra, the specific
statute under attack allowed eight supervisors for a pai-ticu-
lar county which under the general law would have been
entitled to only three supei*visors. No justification appeared
to exist for this distinction. In contrast, sec. 59.03 (2), Stats.,
is a general statute which provides reasonable as well as uni
form criteria for the establishment of the various supervis
ory districts in most Wisconsin counties. The statute makes
no distinction between any of the counties falling within
its provisions, other than the recognition that the needs of
progressively larger counties should be met by statutory
authorization for progressively larger county board mem
bership.
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The court, confronted with the prospect of early judicial
authority, based on different facts and formed in the con
text of less demanding times, might well determine that a
reasonable basis exists for the variation in number of super

visors which is permissible under sec. 59.08 (2), Stats., and
that inasmuch as the powers, duties and functions of the
county board remain the same, the presumption of constitu
tionality which attaches to the statute is not overcome.

In view of the foregoing considerations, it is my opinion
that sec. 59.03 (2) (a), Stats., does not require that the
maximum number of supervisory districts for each of the
population classifications set forth therein must be consid
ered as the minimum for the next higher class. It is also my
opinion that the lack of such a minimum does not render
the statute unconstitutional, even though, in theory, excess
and abuse in the application of the statute might possibly
lead to an unconstitutional result. The mere possibility of an
unconstitutional application of an otherwise constitutional
law does not invalidate the law itself. 54 OAG 56, 59 (1965).

RWW:JCM

Union Advertising—Ophthalmic Devices—(Formal)—
The prohibition in sec. 449.10, Stats., against advertising by
"any person" applies to unions and other associations who,
in conjunction with optical companies, advertise glasses or
other ophthalmic devices to their membership. Section
449.10, Stats. (1969), construed.

September 3, 1971.

Bijrlbigh a. Randolph

District Attorney, La Crosse County

You have inquired about the legality of a union announc
ing to its membership prices on various ophthalmic devices
such as glasses, frames, and contact lenses. You have at
tached a one page letter on union letterhead addressed "Dear
Union Member" and signed by the president of a union local.
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The letter starts: "We have negotiated the following ar
rangements with the King Optical Company." It proceeds
to list prices for single vision glasses, bifocals, trifocals, con
tact lenses, and various frames. The union member is then

refeiTed to the King Optical Company, Winona, Minnesota.
The letter was distributed in Wisconsin. You make no

mention of any allegations concerning fraud or deceit. The
specific issue is whether this union activity is prohibited
advertising under sec. 449.10, Stats.

Section 449.10, Stats., reads as follows:

"449.10 Prohibited advertising. It shall be unlawful for
any person to advertise either directly or indirectly hy any
means whatsoever any definite or indefinite price or credit
teiTOs on lenses, frames, complete glasses or any optometric
services: to advertise in any manner that will tend to mis
lead or deceive the public; to solicit optometric patronage by
advertising that he or some other person or group of per
sons possess superior qualifications or are best trained to
perform the service; or to render any optometric service
pursuant to such advei-tising." (Emphasis added)

The first determination to be made is whether the union

local is a "person" within the meaning of the statute.

Section 990.01 (26), Stats., provides as follows :

"(26) PERSON. 'Person' includes all partnerships, asso
ciations and bodies politic and corporate."

There is no question that the labor union or its officers
doing the advertising are persons within the meaning of
the statute and are, therefore, technically covered.

The second question is whether the union or its officers
are persons within the actual intent and coverage of the
statute, i.e., are they one of the persons covered? Our Su
preme Court has interpreted the language "any person" in
sec. 449.10, Stats., to cover every person. In Bedno v. Fast
(1959), 6 Wis. 2d 471, 95 N.W. 2d 396, cert. den. 360 U.S.
931 (1959), the court specifically stated that the words "any
person" are clear and unambiguous and there is no room for
construtcion. 66 Wis. 2d 471, 476.
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Tn the Bedno case, the court held that the prohibition on
price advertising extended to opticians as well as optome
trists, The language of the decision indicates that it extends
to other persons as well and that proof of fraud and deceit is
not required. The court discussed the history and intent of
sec. 449.10, Stats, (then sec. 153.10), in the following terms:

"The legislative history of sec. 153.10 Stats, (created by
ch. 273, Laws of 1943, introduced as Bill No. 390, A.), shows
that it was drafted by an attorney for the department of
agriculture and presented by a special committee represent
ing the state and the optometric association. It would be
entirely unreasonable to presume that the members of such
a committee would sponsor a bill which would have the ef
fect of prohibiting price advertising of glasses by optome
trists but not by opticians.

"Retail stores which are permitted to sell eyeglasses of a
certain type incidental to their other business are prohibited
by sec. 153.02, Stats., from advertising the same, except by
price marking on the glasses. Is the puipose of the chapter
served by prohibiting advertising by optometrists and dime
stores, for instance, but not by opticians ?

"We must hold that the statute means just what it says
and applies to plaintiffs as 'persons' engaging in advertising
relating to the prices of 'lenses, frames, complete glasses.'

"The language of sec. 153.10, Stats., in no way indicates
that proof of fraud is necessary to spell out an offense under
its price-advertising prohibition. The practice, which the
statute is intended to protect the public against, is that of
filling a prescription to meet the price rather than the needs
of the patient. To permit price advertising on the part of
those who deal with the human eye, even truthful advertis
ing, is to leave the door open for the unscrupulous practi
tioner to lure and to defraud unsuspecting members of the
public. In the Johnson Case, supra, this court relied heavily

upon Semier v. Oregon State Board of Dental Examiners
(1934), 148 Or. 50, 34 Pac. 2d 311, 294 U.S. 608, 55 S.Ct.
570, 79 L.ed. 1086, where the court stated that the question
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was whether the kind of advertising prohibited afforded the
unscrupulous practitioner a means of perpetrating fraud and
deception upon his patients. It was there recognized that al
though there is nothing haimful in itself in merely adver
tising prices, there could be no doubt that unethical practi
tioners do resort to price-advertising methods to lure the
credulous to their offices for the purpose of fleecing them."

The language quoted above makes it cleai* that the pur
pose of the statute would not be served by allowing a union
to engage in price solicitation which is directly prohibited
for King Optical Company. King would still be "filling a
prescription to meet the price." It is interesting that the
plaintiffs in Bedno v. Fast were co-partners also doing busi
ness as the King Optical Company. Because the advertising
is now circulated by an intei*mediary does not make the in
termediary's conduct lawful.

Following the Bedno case this office had occasion to fur
ther constiTie the coverage of the words "any person" in sec.
449.10, Stats. In 48 OAG 223 this office decided that a Wis

consin newspaper carrying price advertising by an out-of-
state optometi'ist would violate the law. The newspaper, as
earner of the advertising, was a person. We specifically took
the position, as did the trial court in Bedno, that the words
any person mean "all persons." 48 OAG 223, 225 (1959).

It is clear, thus fai*, that a union or its officers may not
advertise in light of the prohibitions in sec. 449.10, Stats.
You are particularly concerned whethei* an announcement
in the form described above constitutes advertising. In 48
OAG 223 we took the position that:

"  * * An 'advertisement' * * * is 'a printed announce
ment, as of goods for sale, in a newspaper, magazine, etc.,'
and 'to advertise' is 'to give infoiination to the public con
cerning; make public announcement of, by publication in
periodicals, by printed bills, by broadcasting over the radio,
etc.' " 48 OAG 223, 225.

Advertising is defined as "the action of calling something
to the attention of the public * * Webster's Third New
International Dictionary. In the law, advertise means:
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" * * * the act or practice of attracting public notice and
attention. It includes all forms of public announcement which
are intended directly or indirectly in the furtherance or
promulgation of an idea, or in directing attention to a busi
ness, service, or entertainment. The idea underlying the
word has reference not so much to the vehicle or instru

mentality used in getting the notice before the public, as to
the diffusion, or the bringing home to the public, of the in
formation or matter contained in the notice." 8 Am. Jur. 2d

Advertising §1, p. 356.

"Advertising" as a verb may mean:

"To advise, to announce, to apprise, to command, to give
notice of, to infoian, to make known, to notify, to publish,
or to warn, orally, or by written or printed publication
2 C.J.S. Advertise, p. 890.

Our statute makes it a crime to advertise, or to engage in
advertising. The union officers' and the union's conduct here
in printing and disseminating the letter is advertising. It
matters not that the publication goes to a limited group of
people.

The statute prohibits advertising—makes it a ci'ime "to
advertise." The advertising need not be to the public at large
to be prohibited. Every solicitation or advertisement is some
how limited, e.g., to newspaper readers, magazine subscrib
ers, rural boxholders, etc. Limiting the solicitation to a small
segment of the public does not change the nature of the act.

A California inteimediate appellate coui-t in Barkin v.
Board of Optometry (1969) 269 OA 2d 714 decided the ques
tion of how "public" advertising had to be to constitute
advertising within the meaning of the California statutes
by reference to Corpus Mris:

"The word does not mean all the people, nor most of the
people, nor very many of the iDeople of a place, but so many
of them as contra distinguishes them from a few." (50 CJ
844, 845) Barkin, supra, p. 728.

The court in Barkin squarely held that a solicitation by a
California optometrist materially similar to the one here
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was prohibited advertising under the California statutes.
The court concluded:

"It is perfectly plain, however, that if a practitioner is
permitted to subdivide the general public he could never vio
late: [The applicable Calif, statute.]

"We think the word 'public' in sec. 3000 refers to any and
all persons who, at the time an advertisement is addressed
to them, have not yet entered into some kind of professional
relationship, actual or prospective, with the licensee. Just
being a member of a union which recommends the licensee to
its members is obviously not enough." Barkin, s^upra, pp.
729-730.

The application of the reasoning in Barkm serves the pur
pose behind sec. 449.10, Stats.

Moreover, sec. 449.10, Stats., makes it clear that it pro
hibits advertising "by any means whatsoever." The fact that
the solicitation here takes the form of a listing of union
benefits to its members does not take it outside the class of

prohibited advertising prescribed by the statute. To so con
clude would be to emasculate the statute and allow any op

tical company to avoid the law merely by finding a front
organization.

The final question you raise involves potential constitu
tional questions in applying sec. 449.10, Stats., to a union. As
you pointed out in your letter, the union has an argument
that such a service to its membership constitutes a protected
part of the freedom of association granted to the organiza
tion by the Constitution. The case law gives little comfort
to that contention under the circumstances here. The coui*ts

have gone no further than the United States Supreme
Court's decision in United Mine Workers of America v. Illi
nois State Bar Association (1967), 389 U.S. 217, 88 S.Ct.
353, 19 L.ed. 2d 426. In that case, the court held that the
union could not be restrained from employing licensed attor
neys on a salary basis to represent its members in workmen's
compensation litigation. The Illinois State Bai* Association
had sought to enjoin this practice under its state practice
regulations. The court held that although the legislature and
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the bar had an interest in regulating the practice of law,
where those regulations in their operation significantly im
paired the value of associational freedoms, the state regula
tions must give way. That case and its progeny are distin
guishable from this case. There the court was able to view
the Illinois regulations as actually affecting the exercise of
vital rights. In addition, the court was able to find that the
regulation was "not needed to protect the state's interest in
high standards of legal ethics." 389 U.S. 217, 225. Other
cases to the same effect are Railroad Trainmen v, Virginia
Bar (1964), 377 U.S. 1, 84 S.Ct. 113, 12 L.ed. 2d 89, 11
A.L.R. 3rd 1196, and NAACP v. Bntton (1963), 371 U.S.
415, 83 S.Ct. 328, 9 L.ed. 2d 405.

In April the United States Supreme Court again spoke
to the issue in United Transportation Union v. State Bar
of Michigan (1971), U.S 91 S.Ct.
1076, 28 L.ed. 2d 339. That case again dealt with the "basic
right to group legal action" under the First Amendment.
The language and rationale of this case again gives little
comfort to developing any form of gi-oup legal right to dis
semination of commercial data under the circumstances here.
The test has been one of balancing the interests in each of
the cases dealing with legal services. Here the State's inter
est in the public's eyesight is clear and the need for the
regulation has been recognized by our State Supreme Court.
Moreover, prohibiting the union's circulation of the material
in question is not a significant impairment of associational
freedoms. The optometrist, the optician, the optical corpoi-
ation, the newspaper, and the retail merchant are under the
same restraint.

I would be remiss if I did not add that the real violator in

these situations is often the person or corporation which ap
proaches the union officials with such a plan since this ap
proach in itself may constitute prohibited advertising. The
union officers often agree to contact their members in a
good faith desire to benefit their membership. This puts the
union in the position of unintentionally violating the law.
Under these circumstances an agi'eement to cease and desist
may be more appropriate than criminal prosecution. In reach
ing a detennination under the facts presented I feel that I
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should point out that the issue of appropriateness of a prose
cution in any particular case is not before me. That decision
may rest in large part on evidence, availability of witnesses
and some or all of the other discretionary factors recently
described by our Supreme Court in Ktirkierewicz v. Cannon
(1969), 42 Wis. 2d 868, 166 N.W. 2d 255.

T conclude that a program such as that outlined in gen
eral terms above probably violates sec. 449.10, Stats.

RW1^^:DJH

Teacher Contracts—Collective Bargaining—(Informal)
—Individual teacher's contract under sees. 118.21 and 118.22,

Stats., is subservient to collective bargaining contract under
sec. 111.70, Stats. Relationship discussed.

September 8, 1971.

William C. Kahl, Superintendent

Department of Public Instmiction

In your letter of August 27, 1971, you ask the following
question:

"Under state law, does a school district's negotiated agree
ment under 111.70 that by its terms is binding on the par
ties and by its terms establishes an effective date for a dis
trict salary schedule prior to August 15 take precedence
over an individual employment contract under 118.21 that
is dated after August 15 to correspond with that employee's
first day of actual employment for the new school year?"

For the reasons hereinafter stated, it is my opinion that
a collective bargaining agi'eement between a school district
and its employe members negotiated and entered into within
the purview of sec. 111.70, Stats., takes precedence over in
dividual employment contracts entered into pursuant to sec.
118.21, Stats, (and sec. 118.22, Stats.).
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The relationship between individual employment contracts
and a collective bargaining agi'eement is i>erhaps best de
scribed in J. L Case Co. v. National Labor Relations Board

(1944), 321 U.S. 332, 64 S.Ct. 516, 88 L.ed. 762:

"Contract in labor law is a terai the implications of which
must be determined from the connection in which it ap
pears. Collective bargaining between employer and the repre
sentatives of a unit, usually a union, results in an accord as
to terms which will govern hiring and work and pay in that
unit. The result is not, however, a contract of employment
except in rare cases; no one has a job by reason of it and
no obligation to any individual ordinarily comes into exis
tence from it alone. The negotiations between union and
management result in what often has been called a trade

agreement, rather than in a contract of employment. With
out pushing the analogy too far, the agreement may be liken
ed to the tariffs established by a carrier, to standard pro
visions prescribed by supervising authorities for insurance
policies, or to utility schedules of rates and rules for ser
vice, which do not of themselves establish any relationships
but which do govern the terms of the shipper or insurer or
customer relationship whenever and with whomever it may
be established. . . .

"After the collective trade agi'eement is made, the indi
viduals who shall benefit by it are identified by individual
hirings. The employer, except as restricted by the collective
agreement itself and except that he must engage in no un
fair labor practice or discrimination, is free to select those
he will employ or discharge. But the terms of the employ
ment already have been traded out. There is little left to in
dividual agreement except the act of hiring. This hiring may
be by writing or by word of mouth or may be implied from
conduct. In the sense of contracts of liiring, individual con
tracts between the employer and employee are not forbidden,
but indeed are necessitated by the collective bargaining pro-
cedm-e.

"But, however engaged, an employee becomes entitled by
virtue of the Labor Relations Act somewhat as a third party
beneficiary to all benefits of the collective trade agreement.
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even if on his own he would yield to less favorable teims.
The individual hiring contract is subsidiary to the teims of
the trade agreement and may not waive any of its benefits,
any more than a shipper can conti*act away the benefit of
filed tariffs, the insurer the benefit of standard provisions,
or the utility customer the benefit of legally established
rates.

"Individual contracts, no matter what the circumstances
that justify their execution or what their terms, may not
be availed of to defeat or delay the procedures prescribed
by the National Labor Relations Act looking to collective
bargaining, nor to exclude the contracting employee from a
duly ascertained bargaining unit; nor may they be used to
forestall bargaining or to limit or condition the terms of the
collective agreement. 'The Board asserts a public right vested
in it as a public body, charged in the public interest with the
duty of preventing unfair labor practices.' National Licorice
Co. V. Nationxil Labor Relations Board (1940), 309 U.S. 350,
364, 60. S.Gt. 569, 84 L.ed. 799, (1939 Mem. Dec.) 308 U.S.
535, 60 S.Ct. 108, 84 L.ed. 451. Wherever private contracts
conflict with its functions, they obviously must yield or the
Act would be reduced to a futility.

"It is equally clear since the collective trade agreement is
to serve the pui-pose contemplated by the Act, the individual
contract cannot be effective as a waiver of any benefit to
which the employee otheinvise would be entitled under the
trade agi'eement. The very puiT)ose of providing by statute
for the collective agi'eement is to supersede the terms of
separate agi'eements of employees with terms which reflect
the strength and bargaining power and serve the welfare
of the group. Its benefits and advantages are open to every
employee of the represented unit, whatever the type or terms
of his pre-existing contract of employment."

I have quoted rather extensively from the J. I. Case deci
sion since it is a landmark decision and represents the law of
the land on the subject, and further because the factors and
rationale leading to the decision are equally applicable to the
relationship between individual employment contracts and
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collective bargaining agreements entered into pursuant to
sec, 111.70, Stats., Wisconsin's Municipal Employment Rela
tions Law.

In Elmbrook Education Association v. Elmbrook Schools

Joint Co7mnon School District, etc., Decision No. 916S-C,
dated December 30, 1970, the Wisconsin Employment Rela
tions Commission ruled:

"Further, in harmony with the language of the Supreme
001111: as expressed in J. I. Case v. NLRB,' supra, the indi
vidual teacher contracts were subsidiaiy to the tei-ms of the
collective bargaining agreement reached between the Asso
ciation and the School Board, and the individual teachers
could not waive the benefits of said agi'eement, which bene
fits are open to every employe of the represented unit, what
ever the type or tei*ms of his pre-existing contract of em
ployment. There was no evidence adduced herein that the
individual teacher contracts proffered and anticipated to be
signed prior to April 15, 1969, were proffered for no other
reason that because the School Board had to comply with
the requirements set forth in Sees. 118.21 and 118.22 of the
Wisconsin Statutes. The record is lacking in any evidence
to establish or infer, that the individual teacher contracts
were proffered to the individual teachers to defeat or delay
the procedures prescribed by Sec. 111.70 looking to collective
bargaining, nor to exclude the contracting employe from a
duly ascertained bargaining unit, nor to forestall bargaining
or to limit or condition the terms of the collective agree
ment."

Thus, we have a determination made by the agency in
Wisconsin that has jurisdiction to determine such matters,
that is in confonnity with J. I. Case, supra.

The periinent portion of sees. 118.21 and 118.22, Stats.,
are quoted for convenient reference:

Section 118.21 (1), Stats.:

" (1) The school board shall contract in writing with quali
fied teachers. The contract, with a copy of the teacher's

"'Where the primary issue involved was whether the Employer
failed and refused to bargain in good faith as required by the
existing federal labor relations statute."
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authority to teach attached, shall be filed with the school
district clerk. Such contract, in addition to fixing the teach
er's wage, may provide for compensating the teacher for
necessary travel expense in going to and from the school-
house at a rate not to exceed 6 cents per mile. . . ."

Section 118.22 (2), Stats.:

"(2) On or before March 15 of the school year during
which a teacher holds a contract, the board by which the
teacher is employed or an employe at the direction of the
board shall give the teacher written notice of renewal or
refusal to renew his contract for the ensuing school year. If
no such notice is given on or before March 15, the contract
then in force shall continue for the ensuing school year. A
teacher who receives a notice of renewal of contract for the

ensuing school year, or a teacher who does not receive a
notice of renewal or refusal to renew his contract for the

ensuing school year on or before March 15, shall accept or
reject in writing such contract not later than the following
April 15. No teacher may be employed or dismissed except by
a majority vote of the full membership of the board. Nothing
in this section prevents the modification or termination of a
contract by muntual agreement of the teacher and the board.
No such boai'd may enter into a contract of employment with
a teacher for any period of time as to which the teacher is
then under a contract of employment with another board."

Tuniing now to sec. 111.70, Stats.:

School boards are included within the definition of muni

cipal employer in sec. 111.70 (1) (a). Stats.

Section 111.70 (2), Stats., when read in connection with

sec. 111.70 (4) (i). Stats., authorizes municipal employers
and employes to collectively bargain on "questions of wages,
hours, and conditions of employment."

Section 111.70 (4) (i), Stats., provides as follows:

"Agreements. Upon the completion of negotiations with a
labor organization representing a majority of the employes
in a collective bargaining unit, if a settlement is reached,
the employer shall reduce the same to writing either in the
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form of an ordinance, resolution or agreement. Such agree
ment may include a term for which it shall remain in effect
not to exceed one year. Such agreements shall be binding on
the parties only if express language to that effect is con
tained therein."

Our Supreme Court, in Local 1226 v. Rhinelander (1966),
35 Wis. 2d 209, 151 N.W. 2d 30, held that collective bar
gaining contracts entered into in accordance with sec. 111.70
(4) (i). Stats., were legally enforceable.

We are dealing with two statutory provisions, sees. 118.21
and 118.22, Stats., considered together, and 111.70, Stats.
While the Supreme Court did not decide the issue of the re
lationship between individual employment contracts under
sees. 118.21 and 118.22 and collective bargaining agi'eements
entered into under sec. 111.70, it did discuss the general re
lationship between the two statutory provisions in Muskego-
Norway C.S.J.S.D. No. 9 v. W.E.R.B. (1966), 35 Wis. 540,
151 N.W. 2d 617. In reversing the trial court, the Supreme
Court said (loc. cite 35 Wis. 2d 555): "One of the principal
premises for the trial court's decision was that sees. [118.21
and 118.22], Stats., require the school boai'd to contract
individually with each teacher each year. . . ."

The court continued (loc. cite 35 Wis. 2d 556):

"The provisions of sec. 111.70, Stats., apply to the authori
ty of school districts to the same extent as the authority of
other municipal governing bodies. Sec. 111.70 was enacted
after sees. [118.21 and 118.22] and is presumed to have been
enacted with a full knowledge of preexisting statutes. Con
struction of statutes should be done in a way which har
monizes the whole system of law of which they are a part,
and any conflict should be reconciled if possible. [Footnote
citations] "

Does sec. 111.70, Stats., completely obviate the provisions
of sees. 118.21 and 118.22, Stats. ? In my opinion, it does not,
and the two statutory provisions can be harmonized within
the precepts of J. I. Case, and Elmbrook, suyra.

First, although the terms of the collective bargaining
agreement will control wages, hours and conditions of em-
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ployment, the act of hiring still must be accomplished. Sec
tions 118.21 and 118.22, Stats., still provide the method for
hiring or rehiring teachers.

Second: One principal reason for sec. 118.22, Stats., is to
provide early knowledge to the school board what teaching
staff it may expect the ensuing school year and what re
placing will be required; and, in addition, to provide early
knowledge to teachers whether they have a position the en
suing school year or whether they must seek a new con-
ti'act elsewhere. These reasons survive sec. 111.70, Stats.,
and teachers and school districts still must execute individ

ual employment contracts in accordance with the provisions
of ch. 118, Stats., though the provisions of the individual
contracts may not be repugnant to the terms and conditions
of the collective bargaining agi-eement entered into under
sec. 111.70.

The fact that the terms of the collective bargaining agree
ment may not be settled and reduced to a widtten binding
contract at the time of the proffering of individual teacher
contracts is immaterial. The school boards and teachers may
offer and accept employment within provisions of sees.
118.21 and 118.22, Stats., subject to the terms of a collective
bargaining agreement yet to be agi'eed upon by the parties.
In fact, this is a common and widespread practice under sec.
118.22, which stems from the fact that in many instances,
collective bargaining for the agreement for the ensuing
school year is not completed by the April 15 deadline re
quired in sec. 118.22.

However, even though the act of hiring occurred at a time
different than the effective date of the collective bargaining
agreement, since many school boards consider the work
period to run from the beginning of the academic school
year, many contracts are "dated" as of the beginning of
the school year (late August or early September), even
though the offer and acceptance occurred earlier and the
collective bargaining agi'eement already may have been ne
gotiated and reduced to a binding written contract. There
is no doubt, for the issue now under consideration, that the
date affixed to the individual employment contract has no
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legal significance. The teims of the contract are established
as of the effective date of the collective bargaining agree
ment, although the act of hiring may have occuiTed earlier
in ix>int of time.

The salaries to be paid to an individual teacher are legally
established as of the date the collective bargaining represen
tative and the school district enter into a collective bargain
ing agi'eement. While the legally effective date of the col
lective bargaining agreement will vary according to the
circumstances, we assume, without implying that in all
cases it must, that its effective date is when the collective
bargaining agreement is reduced to wilting and formally
accepted by the school board. This effective date is the point
in time when the wage structure is legally established and
legally enforceable under Wisconsin law.

The foregoing opinion is restricted solely to the question
asked and to the specific facts your question assumes and
does not directly treat any specific question which may
arise under the federally imposed "wage-price freeze."

RWW:WHW

Common School Tax—County Board of Supervisors—(In
formal)—^Provisions of sec. 59.07 (21), Stats., are manda
tory with respect to levy to be made by coxmty board of su
pervisors for common school tax.

September 9, 1971.

Charles B. Avery

District Attorney, Langlade County

You have requested my opinion whether the provisions of
sec. 59.07 (21), Stats., are mandatory with respect to the
levy to be made by the county board of supervisors for the
common school tax.

I am of the opinion that they are, providing there are
qualifying school districts within the county or lying partly
therein.
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Present sections 59.07 and 59.07 (21), Stats., provide in
material part:

"59.07 General poivers of hoard. The board of each coun
ty may exercise the following powers, which shall be broadly
and liberally construed and limited only by express language:

"(21) COMMON SCHOOIi TAX. (a) At or before the
November meeting each year levy a tax upon the equalized
valuation of the county for the aid of the elementary schools
of each school district of the county which has levied and
placed on the tax rolls of the disti'ict for the previous yeai*
for the operation and maintenance of schools a tax of not
less than 3 mills on the equalized valuation of the district
for the year previous to the year of levy for elementary
school purposes except where the district operates both
elementary and secondary schools the minimum levy shall
be 5 mills for both elementary and high school purposes.
The county levy shall be sufficient to pay county aids to
districts which qualify in an amount not less than $350 per
teacher unit operating in the county during the preceding
year.

"(b) K a school district lies in more than one county, the
county in which such elementary teachers during the pre
ceding year are employed shall be reimbursed by any other
county in which the school district lies for its share of such
$350 for the number of elementary teachers in the whole
district in the ratio which the full valuation of the property
of the school district lying in the other county bears to the
full valuation of all the property in the disti-ict; * * » The
clerk of the county receiving such certification shall certify
to the clerk of the other county the amount required to be
reimbursed and the board of the other county shall levy a
tax in such amount in the same manner and by the same
method as the tax levied under par. (a). When the tax is
collected, it shall be remitted by the treasurer of such other
county to the treasurer of the county entitled thereto. 'Full
valuation' as used in this paragraph means the full valuation
prescribed in s. 121.06 (2)."



Opinions of the Attorney General 351

Prior to 1927, the county school tax was not really a coun
ty tax, but represented the amount the county board deter
mined was to be raised in each town for the support of the
common schools. Former sec. 59.075, Stats., was created by
ch. 586, Laws of 1927, and empoioered the county to raise a
county tax by levy on all of the property of the county to be
apportioned to the school districts within the county. The
right to share in State apportionment was conditioned on
levy of the county tax. In Oconto Co. v. Town of Tovmsend
(1933), 210 Wis. 85, 91-93, 244 N.W. 761, 246 N.W. 410, the
com-t held that the levy was optional.

The State Department of Public Instruction has taken the
administrative position over a number of years that the
provisions of sec. 59.07 (21), Stats., are mandatory.

It is unnecessary to go into the entire interim legislative
history other than to state that revisions were made by chap
ters 148, 178, Laws of 1939; 360, 526, Laws of 1943; 435,
Laws of 1945; 178, Laws of 1947; 600, Laws of 1949; 109,
224, Laws of 1951; 651, Laws of 1955; 565, Laws of 1963;
and 458, Laws of 1965.

The revisions renumbered sec. 59.075 as sec. 59.07 (21),
Stats., which became sec. 59.07 (21) (a), and subsection (b)
was also added. Over the years, and especially in 1949, 1951
and 1955 changes, the word "shall" was used inci-easingly in
both subsections (a) and (b), and prior to 1967, subsection
(b) ended: * * Section 40.71 (5) relating to aid shall ap
ply to any such other county which does not comply with
this paragraph."

Section 40.71 (5), 1965 Stats., was a penalty provision
which provided;

" (5) COUNTY AIDS. If any county fails to raise for the
support of the common schools by taxation, upon the aggre
gate valuation of the whole county, an amount at least equal
to $350 for each public elementary teacher employed in the
county, as determined in s. 59.07 (21) and as certified to
the county clerk by the state superintendent, and shall fail
to apportion to each district such amount for each elemen
tary teacher employer, the aid for the schools of that county
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shall be withheld from the next succeeding apportionment
except that aid may be apportioned by the state for distribu
tion to all districts which have received a county apportion
ment for the preceding year."

Section 59,07 (21), Stats., took its present foim from the
school revision law, ch. 92, Laws of 1967. The reference to

the penalty provision was deleted from the last sentence of
sec. 59.07 (21) (b), Stats. The Legislative Council note
following the section states:

"NOTE: Corrects a cross reference and deletes the last

sentence which alludes to a penalty in present law which this
act eliminates. See note following s. 121.21 which refers to
present s. 40.71 (5)."

The note to subchapter I, which follows sec. 121.21, Stats.,
states in part:

"NOTE: This subchapter deletes the following provisions:

"Present s. 40.71 (5) deleted. The requirement for a coun
ty elementary school tax of $350 per teacher is contained in
s. 59.07 (21). The penalty provision in present s. 40.71 (5) is
contradictory and is not used." (Emphasis added.)

The legislative history makes it clear that the provisions
of sec. 59.07 (21), Stats., are mandatory, providing that
there are qualifying school districts within or lying partly
within the county.

RMWrRJV

Retirement Fund—Annuity—(Formal)—^Payment for un
used sick leave, vacation and compensatory time extends the
date of termination of emplojrment and the last day for
which earnings were paid for Wisconsin Retirement Fund
purposes by the period of time represented by the payment.

September 15, 1971.

Clyde M. Sullivan, Secretary

Department of Employe Trust Funds
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Certain municipalities are presently paying and others
are contemplating paying employes for unused sick leave,
vacation and compensatory time on or just prior to the em
ploye's date of retii-ement. You therefore ask my opinion as
to the effect of such payment upon the stai'ting date of an
employe's annuity. Section 41.11 (6), Stats., which deter
mines the starting date of such an annuity reads in part:

"(6) (a) The following prescribed persons shall be entitled
to retirement annuities, beginning on the dates hereinafter
specified:

1. Any participant who has attained age 55 and who, re
gardless of cause, is separated and continues to be separated
until such annuity is initially approved pursuant to s. 41.04
(1) (b), from all service for every participating munici
pality for which he has been a participating employe prior
to becoming an annuitant and for which such participating
employe received compensation. * * *

2. Such annuities shall begdn on the date specified by the
participant in the written application therefor, provided
such date is not prior to the date of separation from the last
participating municipality by which such participant was
employed, and provided such date is not more than 60 days
prior to the date of receipt of such application by the board;

ijt ns

Under the quoted language of subparagraph (a) 1., a par
ticipant is entitled to an annuity if he is "separated until
such annuity is initially approved * * * from all service."
The date the annuity is to begin is specified by the partici
pant with the primary restriction, "provided such date is not
prior to the date of separation from the last participating
municipality by which such participant was employed." The
question then arises as to whether the payment of money
for unused sick leave, vacation and compensatory time at or
near the date of separation is "earnings" which must be re
lated to a period of ser\dce and thereby extends the time of
service before the annuity may commence. I am informed
that the Wisconsin Retirement Fund Board has, since its be
ginning, construed the statutes as requiring that the date of
tei-mination of emplojnnent for annuity purposes must be
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after a period which is equivalent to the amount of service
that such final payment would cover were the payment ordi
nary earnings. The courts give such construction gi-eat
weight in determining the meaning of the statute. State ex
rel. Brunkhorst v. Krenn (1959), 8 Wis. 2d 116, 125, 98
N.W. 2d 394.

It appears that proper inteipretation of the statutes de
pends upon the definition of the terms "separated" and "date
of separation" since sec. 41.11 (6), Stats., specifies that a
participant is not entitled to an annuity unless he is "separ
ated from all seiwice" and that the annuity may not begin
"prior to the date of separation." Neither of these terms
is defined in sec. 41.02, Stats., the definitions, section of ch.
41, Stats. Separate is defined in Webster's Third New In
ternational as:

"3. to part by or as if by a legal separation: b: to sever
contractual relations with: discharge [he was separated
from the service with the rank of captain—E. J. Kahn]
[more than 100 employees have been separated from the
firm in the past six months] [any student who does not
remove his probationary status . . . may be separated from
the institution—Bull, of Meharry Med. Coll.]
Separation is also defined therein as:

"4. b: Termination of contractual relationship; resigna
tion, discharge [from the service] [from employment] [a
serious breach of accepted standards of deportment. . . may
be benefitted by loss of social privileges,—College of William
& Mary Cat."]"

The general rule of statutory construction requires that
words be used in their ordinary grammatical sense unless
such construction would be obviously repugnant to the in
tention of the framers or would lead to some inconvenience
or absurdity. It appears therefore that under the ordinary
meaning of the terms "separated" and "date of separation,"
a severance or termination of the work relationship was in
tended before a pai-ticipant is eligible for an annuity. The
work relationship does not necessarily end when the employe
terminates his work but may equally cover the entire em-
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ployer-employe relationship, the period for which earnings
are paid, whether or not actual work is done. Social Security
Board v. Nierotko (1945), 327 U.S. 358, 90 L. ed. 718, 66
S.Ct. 637. Payment of unused vacation time at or near
separation has been held to preclude the recipient from un
employment compensation benefits until after the period
represented by the payment as wages has expired even
though the court specifically held that such pajntnent did not
of itself work to extend the employe relationship. Butler v.
Bakelite Co. (1960), 32 N.J. 154, 160 A. 2d 36, 95 ALU 2d
1373.

There are three conceivable ways in whicli payments for
unused sick leave, vacation and compensatory time could be
handled by the Retirement Bureau. The payment could be
considered to be a bonus, not includable as "earnings" under
sec. 41.02 (18), Stats. A second method would be to considei'
such payment as "earnings" to be included at the time
paid. The third method, the one adopted by the Department
of Employe Trust Funds, is to consider such payment as
"earnings" and which extend the termination date of the
employe for the period of time accounted for by such pay
ment. The last method cited is, in my opinion, most consis
tent with the intent of the legislature.

The contributions and amount of resulting annuity under
the present formula plan annuity system are based mainly
upon "earnings." The term "earnings" is defined in sec.
41.02 (18), Stats., in part as:

"(18) 'Earnings' means an amount equal to the sum
of the total amount of money earned by an employe of a
municipality for personal services rendered to or for such
municipality and the money value, as determined by rules
prescribed by the governing body of the employing munici
pality, of any board, lodging, fuel, laundry and other al
lowances provided for such employe in lieu of money, but
excluding unifoims purchased directly by the municipality
and excluding employer contributions for insurance and re
tirement. * * *."

Such definition indicates that "earnings" is intended to
include more than the periodic salary of the participant and
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includes all money eaimed by the employe for services ren
dered to the municipality and additionally, the money value
of other, in kind, allowances. It is therefore my opinion that
"earnings" as defined in sec. 41.02 (18), Stats., includes
any payment for unused vacation, sick leave and compensa
tory time. The question which then remains is whether the
subject payment is to be considered as "earnings" on the
date paid or whether such pajnnent extends the termination
date by the period of time covered by such payment, were
such payment the regular wages or salary of the employe.

Under the present formula plan annuity system the
monthly payment available to an annuitant is based upon the
average monthly earnings received in the five calendar
years, during which the participant received the highest
total earnings, within the last ten calendar years of employ
ment. A specified percentage is applied to this "formula
final rate of earnings" to determine the proper monthly pay
ment to an annuitant. See sees. 41.02 (21) and 41.11 (6) (c).
Stats. The effect therefore of a lump sum payment for un
used vacation, sick leave and compensatory time at time of
retirement results in a substantially higher annuity than
was contemplated when the formula plan was adopted by the
legislature. State employe participants under the plan are
not paid for unused vacation, sick leave and compensatory
time upon retiring. Sec. 16.275, Stats. You further inform

me that at the time the formula plan was instituted by the
legislature, most municipalities made no payment upon re
tirement for unused sick leave, vacation or compensatory
time. It appears, therefore, that the legislature when insti
tuting the formula plan did not consider the subject pay
ments. I include the following assumed fact situation, which
you have provided to me, to show the substantial increase in
benefits which would result if the subject payment is con
sidered to be earnings accountable only to the date upon
which paid. Assume the following:

1. Employe stops actual work on 12/31/70, at age 65, after
35 years of creditable service.

2. The employe is eligible for payment for 6 months of ac
cumulated sick leave.
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3. His monthly earnings have been as follows:

1970 $1,000
1969 950

1968 900

1967 850

1966 800

The essential facts under present procedures, wherein the
termination date is extended, as compared to the facts un
der a procedure where the subject payment is considered
to be earnings for the date paid, would be

(A) (B)
Present proce- Procedure un-
dure Termina- der which pay-
tion date Ex- ment is con

tended sidered earnings

Item on date paid

1. Effective date of

annuity 7/1/71 1/1/71
2. Years of creditable

service 35-1/2 35
3. Formula final rate

of earnings $920.00 $1,000
4. Formula annuity

(Opt. 1) $327.03 $358.40

Thus under the (B) procedure the annuity would be about
$31.37 per month higher; the employe would contribute
about $150 more in total than under the (A) procedure,
which would cover about $1.08 of the increased annuity,
leaving about $30.29 of the increased annuity to be paid for
by the employer at a total cost of about $3,922.00. On the
other hand, using the same assumptions as above, but ap
plying them to an employe who had no accumulation of sick
leave at 12/31/70, the results would be as follows:

1. Effective date of annuity. 1/1/71

2. Years of creditable service, 35

3. Formula final rate of earnings, $900

4. Formula annuity (Opt. 1) $313.43
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Thus, under present procedui-e (A), the employe with an
accumulation of sick leave in the above example does re
ceive an improved annuity based on the sick leave payments
he receives. He will not, however, receive the substantial in-
ci'ease in his annuity which would arise under the (B) pro
cedure.

The general rule of statutory construction is that a stat
ute should not be given a construction which results in un
reasonableness if the statute is open to any other construc
tion. Williams v. City of MadUon (1962), 15 Wis. 2d 430,
439, 113 N.W. 2d 395. Consideration of the situation as
shown in the example above indicates that substantially
higher monthly payments under the formula plan, not con
templated by the legislature, could result from considering
the subject payment as earnings on the date paid. I con
clude, therefore, that the procedure presently followed by
the Wisconsin Retirement Fund Board is the most reason

able interpretation of the statutes and suggest that such
procedure be continued unless or until changed by the legis
lature.

RWWrWMS

Alcoholic Beverages—Munidpally-Operated Liquor Es
tablishments—(Informal)—^A county may not receive a
combination liquor-beer license or operate an alcoholic busi
ness on its own at a county-owned golf course.

September 23, 1971.

Fred L. Jacobson, Administrator

Di/oision of Criminal Investigation

You have requested my informal opinion concerning whe
ther a town may issue a combination liquor and beer li
cense to a county for use at a county golf course. Because
the more basic question concerns the power of a county, I
have rephrased your question as follows: May a county op-
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erate an intoxicating liquor and feimented malt beverage
business on county golf course premises ?

A county has only those powers that the State chooses
to delegate. As stated in Maier v. Racine County (1957), 1
Wis. 2d 384, 385: "County boards have only such legislative
powers as are conferred upon them by statute, expressly or
by clear implication." In this instance, the county has re
ceived an express delegation of power to operate a golf
course;

The board of each county may exercise the following
powers, which shall be broadly and liberally construed and
limited only by express language: (1) ... (d) 1. Construct,
... develop,... operate and maintain all county ... facilities
hereinafter in this subsection referred to as "projects," in
cluding without limitation . . . golf courses . . . and includ
ing all property, real and personal, pertinent or necessaiy
for such pui'poses. Sec. 59.07 (1) (d) 1.

Your question concerns the sale of alcoholic beverages.
Therefore, it is appropriate to analyze the liquor and beer
statutes first to determine if a county has received an ex
press or necessarily implied delegation of power to engage
in the sale of such beverages.

The sale of intoxicating liquor and beer is governed by
ch. 176 and sec. 66.054, Stats., respectfully. These regulatory
statutes are an "enactment of state-wide concern for the
pui*pose of providing a uniform regulation of the sale of
.  . ." such beverages. [Sec. 176.44 and 66.054 (16), Stats.]
Nowhere in these sections is a county given authority to
hold a license for the sale of liquor and beer at a golf course.
In fact, the statutes designate specific exceptions for when
a county can engage in alcoholic businesses: sec. 176.05 (4b),
Stats., allows a county to designate a concessionaire to ap
ply for a license for use at county airports or arenas; sec.
176.05 (24), Stats., exempts a municipality, established sta
diums and state fair park premises from the prohibition of
operating without a license; sec. 66.054 (5) (e). Stats., al
lows a county to sell beer in a county park without obtain
ing a license; and 66.054 (8) (b). Stats., grants authority to
a county fair to obtain a class B beer license.
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In the same light, prior to 1969, the legislature provided
an exemption for cities, villages and towns under sec. 176.08,
Stats., to operate municipal liquor stores. Then, by ch.
186, Laws of 1969, sec. 176.08 was completely reversed to
prohibit these units of government from engaging in the
sale of liquor or beer except for the instances noted in that
section. I have pointed out this section to emphasize that
local units of government operate on delegated powers.
When the lawmakers decide that a county or another local
unit of government may engage in a certain activity, they
make an express provision conceniing the county in the
statutes.

A county has not been expressly delegated the power to
operate an alcoholic business under the liquor laws at a golf
course. It is equally clear that a county is not one of those
entities that is included in the coverage under these statutes.
Sections 176.05 (18) and 66.054 (8), Stats., provide that li
censing authorities can issue licenses to persons, domestic
coi*porations or foreign corporations. It is true that a coun
ty is a "body corporate," sec. 59.01 (1), Stats. It is also true
that the colloquial meaning of "body corporate" is synony
mous with "corporation." [See Webster's Third International
Dictionary] However, these two terms are not sjmonymous
in their legal sense as can be seen by the functions each
performs. As stated in 1 McQuillin, Municipal Corporations
(3d Ed., 1959), sec. 2.03, p. 448:

"Strictly speaking, a public corporation is one that is
created for political purposes only, with political powers to
be exercised for purposes connected with the public good in
the administration of civil government, as distinguished
from a private corporation which is one created for pui*poses
other than those of government. .. . Public corporations are
not only creations, but also instrumentalities of the state. If
deemed a coiqDoration of any kind, organizations variously
styled public . . . created by the sovereign power for public
or political purposes, having for their object the adminis
tration of a portion of the powers of the state, include coun
ties. . . .

The legislature was speaking of private corporations, not
public corporations, in the liquor and beer laws. To say that
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the legislature intended that counties should be licensed to
sell liquor and beer would be to say that this unit of govern
ment, functioning for the good of the public, could promote
the sale of an item that is harmful to the public.

As is stated in 9 McQuillin, Municipal Corporations (3d
Ed., Rev. Vol.), sec. 26.186, p. 483:

". .. It is widely if not universally recognized that intoxi
cating liquor businesses of all kinds are potentially if not
actually dangerous or hai*mful to the public health, morality
and welfare, and that consequently they are subject to strict
supervision or prohibition by states and also by municipali
ties authorized to act in the matter. . . ."

While a county receives no delegation under the liquor
and beer laws to engage in the sale of these items at a
county golf course, it might be argued that a county is ex
empted from the coverage of these laws under a "sovereign
ty" theory. "There can be no doubt that a county stands as
agent of the state." Kyncl v. Kenosha Co. (1968), 37 Wis.
2d 547, 555.1 recently concluded in 59 OAG 55 (1970), that
the University systems may sell beer on the campus. The
rationale was that "broad principles of sovereignty require
that a state or its agencies performing a governmental func
tion remain free of municipal control." But in that instance,
the agency involved was the Board of Regents and was an
enumerated branch or "agency" of the Executive Depart
ment. A county does not fall within the theory of State
sovereignty because it is not the same type of agency as ai'e
the various councils, boards, commissions, divisions or com
mittees of the State. A county is not the State or sovereign,
and the rules regarding the sovereign do not apply to the
county. Thus, my conclusion in 59 OAG 55 (1970), would be
of no assistance to the facts at hand.

The only other statute that might possibly be construed to
delegate the county power to operate a liquor and beer busi
ness is sec. 59.07 (1) (d) 1, Stats., cited siipra. The argu
ment would be that the words ". . . including all property,
real and personal, pertinent or necessary for such purposes"
are an authorization for a county to obtain a combination
liquor-beer license. However, it is my opinion that such a
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reading would fmstrate the intent of the liquor and beer
laws. In addition, the sale of alcoholic beverages is not "per
tinent or necessary" to the function of a golf course. A golf
course is for the playing of golf, not for the consuming of
liquor or beer. Finally, while I do not express my opinion on
the following matter at this time, I will point out that liquor
and beer licenses are . . more in the nature of a privilege
than a vested or a property right." State ex rel. Ruffalo v.
Common Council (1968), 38 Wis. 2d 518, 523; see also Mar-
quette Savings and Loan Asso. v. Twin Lakes (1968), 38
Wis. 2d 310. Under these two cases, it is possible that sec.
59.07 (1) (d) 1, does not apply to a liquor license, since this
section limits itself to real or personal property.

Thus, it is my informal opinion that a county may not
receive a combination intoxicating liquor-fei*mented malt
beverage license, or operate an alcoholic business on its own,
at a county-owned golf course.

RWWiPAP

Elections—18-Year-Old Vote—(Formed)—Adoption of
the Twenty-sixth Amendment to the United States Constitu
tion makes question of constitutionality of Bill 212A moot.

September 24,1971.

Thomas P. Fox, Director

Legislative Services

By 1971 Assembly Resolution 12, you have requested my
opinion as to the constitutionality of the statute proposed
by 1971 Assembly Bill 212. Bill 212A would create sec. 5.02
(Im), Stats., to read as follows:

"5.02 (Im) 'Federal election' means all primaries and
elections held to nominate or elect United States senators,
representatives in congress and electors of president and
vice president including the election to express preferences
for the person to be the presidential candidate for each par
ty."
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Assembly Resolution 12 was introduced in the Assembly
February 4, 1971, and adopted April 28, 1971. At that time,
it appeared that the legislature would be required to define
the limits of a "federal election" or a "national election,"
since the United States Supreme Court had held in Oregon
V. Mitchell (1970), 400 U.S. 112, 91 S.Ct. 260, 261, 27 L.ed.
2d 262:

". . . that the 18-year-old vote provisions of the Voting
Rights Act Amendments of 1970 are constitutional and en
forceable insofar as they pei*tain to federal elections and
unconstitutional and unenforceable insofar as they pertain to
state and local elections."

As a practical result of this decision, most states, includ
ing Wisconsin, acquired a new special classification of voters,
i.e., those entitled to exercise a franchise limited to "federal"
or "national" elections. Bill 212A would differentiate between

federal, state or local elections in order to implement the ex
ercise of such an 18-yeai*-old federal franchise.

Subsequent to Oregon v. Mitchell, supra, however, Con
gress proposed the following ai'ticle as an amendment to the
Constitution of the United States:

"Article—

"SECTION 1. The right of citizens of the United States,
who are eighteen years of age or older, to vote shall not be
denied or abridged by the United States or by any State on
account of age.

"SEC. 2. The Congress shall have power to enforce this
article by appropriate legislation."

On June 30, 1971, Ohio became the 38th state to ratify
the amendment and on July 5, 1971, by virtue and in pursu
ance of §106b, Title 1 of the United States Code, it was
certified by the United States Administrator of General
Services as the Twenty-sixth Amendment to the United
States Constitution. See Federal Register, Vol. 36, No. 130,
July 7, 1971. By virtue of this amendment, 18-, 19- and 20-
year-old citizens, who are otherwise qualified to vote, are en
titled to exercise their right to vote in all future elections,
whether they be federal, state or local.
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The adoption of the Twenty-sixth Amendment clearly
appeal's to have eliminated the previously existing distinc
tion between federal elections and state or local elections.

Therefore, since both Bill 212A and Assembly Resolution 12
appear to have been based on a distinction which no longer
exists, it is apparent that the questions raised in your in
quiry have become moot.

RWWiJCM

Motor Vehicles—Drunk Driving—(Informal)—^Tempor
ary occupational licenses may be issued only after 30 days
from the date of conviction.

September 27,1971.

Jerome P. Tlusty

Assistant District Attorney, Marathon County

You have asked whether, under sec. 343.10 (1), Stats., a
30-day temporary occupational license may be issued immedi
ately upon conviction or only after 30 days have elapsed
since the date of conviction. This statute reads in part:

.  . No order for an occupational license shall be issued

until at least 30 days have elapsed, since the date of con
viction or, in the case of an appeal which is subsequently
dropped or affirmed, until at least 30 days have elapsed since
the date of revocation following the dropping or affirmance
of the appeal. If a certificate of insurance issued by the in
suring company or an agent of the insuring company is sub
mitted to the court, the court may issue a 30-day temporary
occupational license. Such license shall be on forms provided
to the court by the division."

Since this section is somewhat ambiguous, statutory con
struction is necessary to ascertain legislative intent. In my
opinion, this section must be construed to mean that, after
a conviction, 30 days must elapse before the court may make
an order issuing a temporary occupational license.
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Section 343.10 (1), Stats., actually provides for three dif
ferent and distinct licenses, and it is quite evident that the
legislature treated them as having separate and distinct
pui*poses. These three are limited chauffeur's licenses, occu
pational licenses, and temporary occupational licenses.

The first portion of sec. 343.10 (1), Stats., provides that
if a person has had his chauffeur's license revoked he may
file a petition with the administrator for a limited chauf
feur's license under sec. 343.126, Stats. This section stands
by itself. Section 343.126 (1), Stats., provides:

"(1) When at least 30 days of a period for which a per
son's chauffeur's license has been revoked have elapsed or,
in the case of an appeal which is subsequently dropped or
affirmed, if at least 30 days have elapsed since the date of
revocation following the dropping or affirmance of the ap
peal, the administrator may, upon application therefor ac
companied by a filing fee of $5, issue a limited chauffeur's
license to such person if:

''(a) Such person's livelihood depends upon his employ
ment as a licensed chauffeur; and

"(b) Proof of financial responsibility covering all vehicles
which the applicant will be permitted to operate has been
furnished as specified in s. 343.38 (1) (c)."

Thus, the legislature has very definitely stated that an
operator who has had his license revoked for a drunk
driving conviction may not have a limited chauffeur's license
for at least a period of 30 days thereafter. Nothing in sec.
343.10 (1), Stats., alters this legislative mandate. Thus, even
though a person's job required him to drive, he could not
receive a limited chauffeui^'s license until 30 days had elapsed
after his conviction, or affirmance or dropping of an appeal
upon conviction of a drunk driving charge.

It is very evident that the legislature has not confused a
temporary occupational license with a limited chauffeur's li
cense in sec. 343.10 (1), Stats.

In connection with a court order for issuance of an occu

pational license, this section further provides:
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"... If the petitioner holds a valid chauffeur's license at
the time of filing petition the order for issuance shall further
restrict operation under the occupational license to travel
only between the licensee's place of residence and his place
of employment, in addition to operation permitted under the
chauffeur's license. ..."

I cannot attribute to the legislature the incongruity of
providing that, if a person needs a license for his job, he
can have an immediate 30-day temporary occupational li
cense but cannot obtain a limited chauffeur's license until 30

days after the conviction. Yet, this would be the result if
we construed the statutory provision to mean that a court
could issue a 30-day temporary occupational license immedi
ately after conviction.

It is clear that a limited chauffeur's license is issued by
the administrator without a court order, and that an occupa
tional license is issued by the administrator only upon a court
order therefor. However, the temporary occupational license
is issued directly by the court itself. The administrator does
not issue such license. Since courts operate only through
the issuance of orders or judgments, it follows that a court,
in issuing a temporary occupational license, does so by way
of issuing an order for such license. Since the statute clearly
provides that no order for an occupational license shall be
issued until at least 30 days have elapsed since the date of
conviction, it would seem clear that this applies also to an
order for the issuance of a temporary occupational license.

Previously, the law provided a 90-day waiting period from
the date of conviction before an occupational license could be
ordered. During its last session, the legislature reduced this
to 30 days. The question was considered as to how long after
the end of the 30-day peidod it would take for the Division
of Motor Vehicles to act to issue the license. It was then

decided to provide that the court could issue a temporary
occupational license to cover this period so that a person
could commence to drive immediately at the end of the 30-
day period, while he was waiting to receive his occupational
license from the Division of Motor Vehicles. I think that it

is clear from the language of the statute that this is what
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the legislature intended to accomplish. To construe the
statute as permitting the issuance of a temporary occupa

tional license immediately after conviction would defeat the
very pui-pose of the statute.

Finally, another I'ule of statutory construction must be
considered: The inteipretation placed upon a statute by the
agency authorized to administer its provisions must be giv
en weight in constraing the statute. While a long standing
construction would have more cogency in this respect, nev

ertheless the Division of Motor Vehicles has construed the

statute as I have, and due consideration must be given to
the expertise possessed by the Division of Motor Vehicles
in this respect.

Thus, for all of these reasons, I must conclude that the
coui*t must wait 80 days after a drunk driving conviction,
or 30 days after the dropping or affinnance of an appeal,
before it may order a 30-day temporary occupational license
under sec. 343.10 (1), Stats.

RWWiAOH

Public Office—Election—(Informal)—^Discussion of con
flicts arising from election of a school principal to the office
of alderman.

September 28, 1971.

James R. Long

District Attorney, Outagamie County

Assistant District Attorney R. Thomas Cane of your
office has requested my opinion relative possible conflicts
arising out of the election of an individual, currently em
ployed as principal in a city school system, to the office of
alderman.

The City of Kaukauna has a city school system under
sees. 120.40 to 120.58, Stats., and a fiscal board created under
sec. 120.50, Stats., of which all aldermen are members.
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You inquire whether said individual can continue to hold
both positions.

Compatibility of offices is not involved, since only one of
fice is involved. A school teacher in a city system is a city
employe. State ex rel. Board of Education v. Racine (1931),
205 Wis. 389, 236 N.W. 553.

In 26 GAG 582 (1937), it was stated that a teacher in
such case could not continue as alderman. The statute there

in relied upon, sec. 62.09 (2) (c), Stats. (1937), is no longer
on the statute books. It provided that a city office would be
come vacant if an officer acquired a pecuniary interest in
certain contracts.

I am not aware of any statute which would totally bar a
teacher in a city district from serving as alderman if elected.
Elective officers are removable by recall election as provided
in sec. 9.10, Stats., or by the common council, for cause. The
possible conflicts which are apparent might be the basis for
a recall election petition. However, whether they would
fimount to just cause for removal under sec. 17.16 (2),
Stats., is a matter for court deteiTnination in the event the
council wished to proceed in this manner.

An officer having a potential conflict must be careful to
avoid violation of sec. 946.13, Stats.

In Heffernen v. Green Bay (1954), 266 Wis. 534, 542, 64
N.W. 2d 216, it was stated that an alderman could not avoid
the impact of the statute by refraining from voting on the
awarding of a contract. This decision was based on then
sec. 62.09 (7) (d), Stats., which was repealed by ch. 603,
Laws of 1959, when the Criminal Code was revised. In 52

GAG 367, 370 (1963), it is stated that a public officer may
avoid a violation by refraining from voting or from partici
pating in the negotiations providing that in his private
capacity he did not bid for, negotiate, or enter into such
contract.

Section 946.13, Stats., is a criminal statute which is to be
construed strictly but most favorably to the party accused.

Section 120.49 (4) (d). Stats., provides:
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"(d) All money appropriated for school pui'poses shall be
under the direction of and shall be expended by the school
board."

The council, under sec. 120.49 (4) (a), Stats., must ap
prove the entire school budget. Such approval is by the fis
cal board where one exists, by reason of sec. 120.49 (4) (a)
and sec. 120.50 (3), Stats.

Section 946.13 (1), Stats., provides:

"(1) Any public officer or public employe who does any
of the following may be fined not more than $500 or impris
oned not more than one year or both:

"(a) In his private capacity, negotiates or bids for or
enters into a contract in which he has a private pecuniary
interest, direct or indirect, if at the same time he is author
ized or required by law to participate in his capacity as such
officer or employe in the making of that contract or to per-
fonn in regard to that contract some official function re
quiring the exercise of discretion on his part; or

"(b) In his capacity as such officer or employe, paii;ici-
pates in the making of a contract in which he has a private
pecuniary interest, direct or indirect, or perfoi-ms in regard
to that contract some function requiring the exercise of
discretion on his part."

While the school board acts as the contractor in most

cases, it acts as an agency of the city and many of its con
tracts are of the nature that might well be considered as
giving a school teacher a private pecuniary interest, direct
or indirect. Section 120.41 (1), Stats., makes it clear that
the city school system is not a separate legal entity. Where
the school board acts as contractor, it acts for the city. "Its
contracts are city contracts." State ex rel. Board of Edu-
cation v. Racine, su'pra, p. 396.

Section 120.49 (3) (a). Stats., authorizes a school board
to enter into a contract with a principal. Section 118.21,
Stats., requires that there be a written contract which shall
be filed with the school district clerk. A city contract is in
volved. There is no question but that the principal directly



370 Opinions op the Attorney General

enters into the contract within the meaning of sec. 946.18
(1) (a), Stats., or that he has a direct pecuniary interest
therein. He does so in his private capacity. The only question
is whether he, as alderman, is authorized or required by law
to perfoimi in regard to that contract some official function
requiring the exercise of discretion on his part.

While it is a close question, I am of the opinion that he
is authorized to perform an official function requiring the
exercise of discretion on his part. The fiscal board authorizes
the funding of that contract, and while the m.onetary amount
may well be hidden in the mass of funds necessary to fund
the total school budget, and while the school board is in sub
stantial charge of allocation of such funds, the alderman
exercises discretion in the total amount of funds to be ap
proved.

Abstention from voting on the fiscal boai'd when the
question of funding the budget, and hence the contract,
comes up, would not absolve the individual from probable
violation of sec. 946.18 (1) (a). Stats., if he had already
entered into the contract during the time he was aldei-man.
The only question would be whether he is authorized or re
quired by law to perfonn in regard to that contract some
official function requiring the exercise of discretion.

Another area of potential conflict is the power of the
fiscal board under sec. 120.50 (5), Stats., to abolish the
city school district and fiscal boai'd and to create a common

school district or a unified school district containing the
temtoi'y of the city school district. If abolished, a convey
ance would be necessary, among other things, and sec.
946.18 (4), Stats., defines contract to include a conveyance.
It appears to me that as a teacher in the school system he
might well have a direct or indirect pecuniary interest in
the change from a city school district to an independent dis
trict and would at the same time be in a position where by
voting he would exercise discretion in an official capacity.

We cannot speculate on the various circumstances which
might give rise to the basis for a successful prosecution. A
court, or court and jury, would determine the facts and
apply the law if a prosecution were brought.
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Since sec. 946.18 (3), Stats., makes any contract entered
into in violation of this section void, it is possible to test
claimed conflict in a specific case by means of a declaratory

judgments action. An interested taxpayer or city officer
could bring an appropriate action which would indirectly test
the alderman's right to seiwe as aldei-man and employe. Quo
warranto is another possible method of testing the alder
man's right to hold office, although its use in the instant
case is somewhat questionable.

An opinion from this office is not a suitable vehicle to
pressure a duly elected official into resigning as alderman
or teacher, especially where the question of conflict is de
batable and may be subject to avoidance.

RWW:RJV

Optometry—Contact Lenses—(Formal)—The Optometry
Examining Board does not have rule-making power under
the Wisconsin Statutes to allow unlicensed personnel to en
gage in the practice of optometry under the direct super
vision of a licensed optometrist or licensed physician or sur
geon. Under ch. 449, Stats., no one other than a licensed op
tometrist or a licensed physician or surgeon may fit contact
lenses.

September 29, 1971.

A. L, Lindell, O.D.

Secretai'y, Optometry Examining Board

You have asked for my opinion regarding certain problems
concerning the practice of optometry by lay refractionists
and the fitting of contact lenses by opticians. Your first
question is:

"(1) Does the Board have the power under Chapter 449,
227, and 15 of the Wisconsin Statutes to promulgate rules
intei*preting and defining Sec. 449.01 so as to allow certain
objective tests to be administered by unlicensed personnel
under the direct supervision of an optometrist or physician?"
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The rule-making powers of the Optometry Examining
Board are set forth in the following sections of the Wis
consin Statutes:

"449.08 Rule making; enforcement. (1) No rule made by
the examining board shall expand the practice of optometry
or affect the practice of dispensing opticians, nor shall the
examining board enact rules which forbid the employment of
an optometrist or declare such employment unprofessional
conduct, or prohibit the operation of an optometric depart
ment by optometi'ists in a mercantile establishment."

"227.014 * *

" (2) Rule-making authority hereby is expressly conferred
as follows:

"(a) Each agency is authorized to adopt such rules inter
preting the provisions of statutes enforced or administered
by it as it considers to be necessary to effectuate the pur
pose of the statutes, but such rules are not valid if they
exceed the bounds of correct intei-pretation."

"15.08 * * *

"(5) General Powers. Each examining board may compel
the attendance of witnesses, administer oaths, take testi
mony and receive proof conceniing all matters within its
jurisdiction. It shall formulate i*ules for its own guidance
and for the guidance of the trade or profession to which it
periains, and define and enforce professional conduct and
unethical practices not inconsistent with the law relating to
the pariicular trade or profession."

These statutes are important here because our Supreme
Court has held that no administrative agency may issue a
rule or regulation that is not legislatively authorized, most
usually in the statutes creating such agency. Kachian v. Op
tometry Examinmy Board (1969), 44 Wis. 2d 1, 8, 170 N.W.
2d 743.

In order to answer your first question, one must examine
the definition of the practice of optometry found in sec.
449.01 (1), Stats. In 38 OAG 520 (1949), this office had
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occasion to construe this definition, which was then found
in sec. 158.01, Stats. There we said:

'Tn studying the statutory definition of the practice of
optometiy quoted above it will be readily seen that such
practice falls into the two phases or steps.

"First, there is the employment of any means other than
drugs to determine the visual efficiency of the eyes or the
measurement of the powers or defects of vision. In other
words this is the eye examination which nnist precede the
employment of corrective measures where indicated. In the
present sitwation this service is performed by licensed per
sons as it should he.

"The second step or phase in the practice of optometry as
defined in the statute is 'the furnishing, using or employ
ment of any means or device designed or calculated to aid in
the selection or fitting of spectacles or eyeglasses; and the
adaptation of lenses, prisms and mechanical therapy to aid
the vision of any person.' " (Emphasis supplied.) 38 OAG
520, 523.

You have not specified exactly what "objective tests"
these unlicensed personnel would be administering under
the direct supervision of an optometrist or physician. How
ever, if these tests are in the nature of an eye examination
as discussed in the above quotation, it would then be my
opinion that the persons administering the same would be
engaged in the practice of optometry as defined by sec.
449.01 (1), Stats.

If this is so, these persons would have to be licensed by
your examining board, unless they are exempt under the
provisions of sec. 449.02, Stats. That section reads as fol
lows:

"449.02 Licenses; exemptions. (1) No person shall prac
tice optometry within the meaning of this chapter without
a license to do so and a valid certificate of registration issued
by the examining board, except that a dispensing optician
need not be so licensed for the practice of optical dispensing.

"(2) This section shall not apply to physicians and sur
geons duly licensed as such in Wisconsin nor shall this sec-
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tion apply to the sale of spectacles containing simple lenses
of a plus power only at an established place of business inci
dental to other business conducted therein, without adver
tising other than price marking on the siDectacles, if no at
tempt is made to test the eyes. The teiTn 'simple lens' shall
not include bifocals."

In 10 GAG 247 (1921), this office was asked whether an
unlicensed graduate of a school of optometry could practice
optometry in the office of his father, who was a physician,
before taking his board examination. This office concluded
that:

"There is no provision in the statute which authorizes any
person to practice optometry under a physician or under
any other optometrist. If the father of this person were a
licensed optometrist, it would not authorize his son to prac
tice optometry in his office without a license. If that is true,
then it is equally true that he cannot practice optometry
under his father as a physician. You ai*e therefore advised
that this party cannot practice optometry until he has passed
an examination and received his license as provided by law."
10 GAG 247, 248.

Furthermore, this "lay refractionist" question was direct
ly answered by this office in an infoi-mal opinion to your
predecessor dated December 8, 1966. That opinion quoted
from 10 OAG 247, 248, swpra, and our Supreme Court's de
cision in State ex rel. Harris v. Kindy Optical Co. (1940),
235 Wis. 498, 502, 292 N.W. 283, and concluded:

"Thus, it is my opinion that employment by physicians of
unlicensed lay refractionists, who are subject to Ch. 153 of
the Wisconsin Statutes, is in violation of said chapter."

There have been no changes in the optometry statutes
since the date of the above informal opinion that would lead
this office to reach a different opinion on the matter. Thus,
my reply to your first question is negative.

Because this area of health care services is so important,
I think it is worth noting that some states have enacted
legislation concerning the rule of ancillary personnel. I
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would particularly draw the board's attention to Article 18
of the California Business and Professions Code entitled

"Physicians' Assistants," which was enacted in 1970. In
sec. 2510 the purpose of the article is stated as being:

" * * * to encourage the more effective utilization of the
skills of physicians by enabling them to delegate health care
tasks to qualified physician's assistants where such delega
tion is consistent with the patient's health and welfare."

Your board should be especially interested in the pro
hibited medical seiwices set forth in sec. 2514:

"No medical seiwices may be performed under this aificle
in any of the following areas:

"(a) The measurement of the powers or range of human
vision, or the determination of the accommodation and re
fractive states of the human eye or the scope of its functions
in general, or the fitting or adaptation of lenses or frames
for the aid thereof.

"(b) The prescribing or directing the use of, or using,
any optical device in connection with oculai* exercises, visual
training, vision training or orthoptics.

"(c) The prescribing of contact lenses for, or the fitting
or adaptation of contact lenses to, the human eye.

"(d) The practice of dentistry or dental hygiene as de
fined in Chapter 4 (commencing with Section 1600) of this
division.

"Nothing in this section shall preclude the performance of
routine visual screening."

I do not mean to pass on the merits of the California
legislation in any respect. However, it may serve as a
starting point for further consideration of this problem by
both the board and the legislature.

Your second question to me Is:

"(2) May anyone other than a licensed optometrist or
physician fit contact lenses under Sec. 449.01 where such
fitting of necessity requires measurement of the eye, adap-
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tation of the contact lens to the eye, and other determina
tions concerning the fit of the lenses and the comfort of
the patient?"

This question was previously considered by this office in
36 GAG 314 (1947), in response to an inquiry from the presi
dent of your board. It was concluded that:

"While there may be some steps in the fitting of contact
lenses which do not involve the practice of optometry, such
as the gi'inding of the prescription into the lens, it is ap
parent that the detennination of the need for visual correc
tion, the fitting of the lens to the eye, the optometric refrac
tion, and the widting of the prescription are all a part of the
practice of optometry and may be done only by licensed op
tometrists or licensed physicians and surgeons." 36 GAG
314, 316.

The discussion therein was under ch. 153 of the statutes

which, as I pointed out above, has since been renumbered
ch. 449 without any major change in substance. Therefore,
I reaffirm the conclusion reached in 36 GAG 314, and ad
vise you that no one other than a licensed optometrist or
licensed physicians and surgeons may fit contact lenses un
der ch. 449 of the Wisconsin Statutes.

RWWiSS

Cosmetic AHs—Licensing—(Formal)—Senate Bill No.
216 (1971) would be unconstitutional if enacted into law.

Gctober 15, 1971.

The Honorable, The Assembly

Senate Bill No. 216 (1971), if enacted into law, would
remove the exemption of licensed cosmetologists from the
Barber Code and require that shaping, cutting or singeing
the hair of male patrons be performed by pei-sons who have
complied with the same apprenticeship and training stand
ards of barbers. You inquire as to the constitutionality of
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the proposed law and whether it would conflict with either
the Federal Civil Rights Act of 1964 or state equal oppor
tunity laws.

The teim "barbering" includes shaving; trimming the
beard or cutting the hair; giving facial or scalp massages or
treatments with oils, creams, lotions or other preparations,
either by hand or mechanical appliances; singeing, sham
pooing, aiTanging, dressing or dying of the hair; applying
hah* tonics; applying cosmetic preparations, antiseptics,
powders, oils, clay or lotion to the scalp, face or neck. Sec.
158.01, Stats.

The temi "cosmetology" includes practices generally per-
foiined by beauty culturists, cosmeticians, cosmetologists or
hairdressers including the arranging, dressing, curling, wav
ing, cleansing, cutting, bleaching, coloring or similar work
upon the hair of any person by any means, with hands or
mechanical apparatus, or by the use of cosmetic prepai-a-
tions, antiseptics, tonics, lotions, creams or otherwise, and
includes the massaging, cleansing, stimulating, manipulat
ing, exercising, beautifying or similar work upon the scalp,
face, neck, shoulders or hands, manicuring the nails of any
person, or the removal of hair. Sec. 159.01 (1), Stats.

From the foregoing it will be observed that barbering
and cosmetology practices are very similar. It has been said
to be a matter of common knowledge that the trade of bai-
bers and that of the cosmetologist are closely akin. 56
A.L.R. 2d 903. Ladies hair bobbing, in fact, is a branch of
the barber business. Words and Phrases, "Barbering." A
fundamental difference is that cosmetologists do not en
gage in the practice of shaving the face. 10 Am. Jur. 2d,
Barbers and. Cosmetologists, § 3.

.A.nother difference between the two vocations involves

licensing requirements. Essentially, a journeyman barber's
license may be acquired only after a three-year apprentice
ship. Sec. 158.10, Stats. An operator's license in cosmetolo
gy requires either a two-year apprenticeship or completion of
a course of instruction of at least 1500 hours. Sees. 159.02

(3) and 159.08 (4) (a). Stats.
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The right to follow any of the common occupations of life
has been deemed to be an inalienable right by the United
States Supreme Court. Allgeyer v. State of Louisiana (1897),
165 U.S. 578,17 S.Ct. 427, 41 L.ed. 832. However, the occu
pation of cosmetology and of barbering ai'e subject to regu
lation under the police power of the State since both are
trades which operate directly on a person and directly affect
health, comfort and safety of the public. 10 Am. Jur. 2d,
Barbers and Cosmetologists, § 2. Our State Supreme Court
has indicated that the code regulating these vocations is
more than a health law in that it concerns safety and gen
eral welfare of the public as well. Toebe Academy of Beauty
CulUire V. Kelly (1941), 239 Wis. 103, 300 N.W. 476.

The constitutional validity of regulations enacted under
the police power of the state depends on whether such regu
lations are reasonably conducive to securing and protecting
public health, safety and welfare. 10 Am. Jur. 2d, Barbers
and Cosmetologists, § 1. Thus, a provision of the Illinois
Barbers Act denying beauty culturists the right to cut hair
without a barber's license was held to be an unreasonable

requirement in violation of the Due Process Clause of the
Constitution because it had no definite relationship to pub
lic health, safety and welfare. Banghart v. Walsh (1930),
339 111. 132, 171 N.E. 154.

Similarly, a Minnesota statute which prohibited cosmetol
ogists from cutting the hair of any person was found to be
in violation of due process provisions of the Federal Consti
tution guaranteeing liberty of contract. The court said:

"It is undoubtedly true that the history of legislation per
taining to the regulation of the barber trade reveals not
only the legitimate purpose to promote public health, safety
and welfare but also the more questionable one of excluding
the beauticians, so-called, from performing any of the work
that can be brought within the definition of barber stat
utes."

The court noted that it was um'easonable to require time to
be spent learning to shave men and trim theii* whiskers
when such practices are entirely foreign to the beauty
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trade. Johnson v. Ervin (1939), 205 Minn. 84, 86, 285 N.W.
77.

A Michigan court observed that the art of bai'bertng and
hairdressing are both ancient occupations. The court held
that haircutting and clipping incidental to hair styling was
not within the meaning of the Barbering Act. Jeffs v. Board
of Examiners of Barbers (1948), 320 Mich. 78, 30 N.W. 2d
445.

Senate Bill No. 216 (1971), in essence, would prevent
males from patronizing today's so-called hairstylist. The
proposed regulation would confine the practice of the cos
metic arts to women. In terms of public health, safety and
welfare, the Bill unreasonably discriminates against male
persons and cosmetologists in contravention of the Four
teenth Amendment of the United States Constitution. Basic

regulatory statutes are designed to protect the public, and
should not be used for the primary purpose of restricting
competition. Wisconsin Collectors Asso. v. Thorp Finance
Corp. (1969), 43 Wis. 2d 229, 168 N.W. 2d 565.

Based on the foregoing, I am of the opinion that Senate
Bill No. 216 (1971), if enacted into law, could not withstand
a judicial test of constitutionality regardless of whether
suit was brought in the form of a Federal civil rights matter
or a State equal opportunity action.

RIVW.-WLJ

Board of Regents—University Merger—(Informal)—
Chapter 100, Laws of 1971, creates a new Board of Regents
which Board supersedes the former Boards.

October 19, 1971.

Clarke Smith

Secretary, Board of Regents of the
University of Wisconsin System

You have requested my opinion on five questions, as
hereinafter set forth, relating to the operation of the State
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Universities, University of Wisconsin, and the University
of Wisconsin System under ch. 100, Laws of 1971.

Specifically, the questions you have asked are:

(1) When the merged Board meets and organizes, should
it be as "The Board of Regents of the University of Wis
consin System" or as "The Regents of the Univereity of
Wisconsin" ?

(2) When the merged Board meets to organize and elect
officers, should it elect officers of "The Board of Regents
of the University of Wisconsin System" and also officers
of the two coi'porate bodies, above referred to, under Chap
ter 36 and 37, Wisconsin Statutes 1969?

(3) Can or should the two coi-porate entities continue to
function as such with respect to purchase contracts, con
struction contracts, security registration, contracts and
agreements with the federal government's agencies, etc., etc.,
following the publication of the legislation provided in 213S?

(4) Can the merged Board hold meetings in the name of
"The Regents of the University of Wisconsin" and conduct
corporate business under the title of "The Regents of the
University of Wisconsin"?

(5) Should the two corporate entities, referred to under
Chapter 36 and 37, continue to do business and use their
existing corporate seals?

As you have indicated in your letter, the Regents under
sec. 36.03, Stats., 1969, constitutes a body corporate. Simi
larly, the Board of Regents of the State Universities consti
tutes a body corporate under sec. 37.02 (1), Stats., 1969.
These Boards were created and existed by virtue of sees.
15.91 and 15.88, Stats., 1969. Chapter 100 repeals sees. 15.88
and 15.91 and recreates sec. 15.91 to read in part:

"There is created a board of regents of the university of
Wisconsin system * * *"

Consequently, it is my opinion that by the repeal of sees.
15.88 and 15.91, Stats., 1969, those corporate entities known
as The Regents of the University of Wisconsin and the Board
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of Regents of State Universities no longer exist. These
corporate entities are dissolved by the Act and a new body
coi'porate is created. The intent to abolish the existing cor
porate bodies is also evidenced in sec. 20 (6) of the Act
which reads:

"The records, property, assets and liabilities of the board
of regents of the university of Wisconsin and the board of
regents of state universities shall become records, property,
assets and liabilities of the board of regents of the university
of Wisconsin system. * * *"

Similar legislative intent is also evidenced by sec. 20 of
the Act which transfers all powers, duties and functions of
the Regents of the University of Wisconsin and The Board
of Regents of State Universities to the new Board. With
this background in mind, I will address myself to your
specific questions.

Question 1

Under ch. 100, Laws of 1971, and after the appointment
and confirmation of the appointees as provided therein (sec.
24), the new corporate entity will be known as "Board of
Regents of the University of Wisconsin System." This is not
only clear from the previously quoted language but sec. 23
of the Act likewise so provides in the following language:

''CORRECTION OF TERMS. Wherever the statutes re

fer to the board of regents of the university of Wisconsin or
the board of regents of state universities, reference to the
board of regents of the university of Wisconsin system is
substituted."

Therefore, in answer to your question, the new board will
be known as:

"Board of Regents of the University of Wisconsin Sys
tem."

Question 2

As the corporate entities. Regents of the University of
Wisconsin and the Board of Regents of the State Universi
ties will no longer exist, there is no authority or need for
these former entities to have officers.
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Questions 3~A-5

The answer to each of these questions is no.

As stated previously, the former bodies corporate no long
er exist. They have been dissolved by act of the legislature.
As they no longer exist, they cannot continue to do business
as if they did. Although the central administration of the
two systems is retained for a period under sec. 22 of the
Act, this does not in any way change the fact that the
corporate entities themselves no longer exist.

Although the Act, in my opinion, appears to abolish the
former Boards, it should not be forgotten that the Act re
quires judicial challenge. Should the Act be subsequently de
clared unconstitutional, the former Boards will not have
been dissolved. Notwithstanding this clod of judicial scruiti-
ny, it is a well established rule of law that acts of tiie

legislature are presumed constitutional. It is my opinion
that the new Board should proceed on the premise that the
Act is constitutional, albeit with caution.

RWW:CAB

Cable Television—Lottery Law—(Informal)—^Monies
paid by individuals to subscribe to CATV could be considera
tion in a 945.01 (2) (b) 2. a.. Stats., prosecution.

October 20,1971.

John E. Sheehan

District Attorney, Rock County

You have requested my informal opinion concerning the
question of whether or not "cable" television falls within
the meaning of "television" under sec. 945.01 (2) (b) 1.,
Stats. The pertinent sections of ch. 945, Stats., include:

"945.01 (2) LOTTERY, (a) A lottery is an enterprise
wherein for a consideration the participants are given an
opportunity to win a prize, the award of which is determined
by chance, even though accompanied by some skill.
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"(b) 1. 'Consideration' in this subsection means anything
which is a commercial or financial advantage to the promoter
or a disadvantage to any participant, but does not include
any advantage to the promoter or disadvantage to any par
ticipant caused when any participant learns from newspa
pers, magazines and other periodicals, radio or television
where to send his name and address to the promoter.

"2. In any game, drawing, contest, sweepstakes or other
promotion, none of the following shall constitute considera
tion under this subsection:

"a. To listen to or watch a television or radio program.

"b. To fill out a coupon or entry blank which is received
through the mail or published in a newspaper or magazine,
if facsimiles thereof are acceptable.

"c. To furnish proof of purchase if the proof required does
not consist of more than the container of any product as
packaged by the manufacturer, or a part thereof, or a
facsimile of either.

"d. To send the coupon or entry blank and proof of pur
chase by mail to a designated address.

"e. To fill out a coupon or entry blank obtained and de
posited on the premises of a bona fide trade fair or trade
show defined as an exhibition by 5 or more competitors of
goods, wares or merchandise at a location other than a re
tail establishment or shopping center or other place where
goods and services are customarily sold; but if an admission
fee is charged to such exhibition all facilities for obtaining
and depositing coupons or entry blanks shall be outside the
area for which an admission fee is required."

"945.02 GAMBLING. Whoever does any of the following
may be fined not more than $500 or imprisoned not more
than 6 months or both:

"(3) Conducts a lottery, or with intent to conduct a lot>
tery, possesses facilities to do so."
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The three elements of "prize," "chance," and "considera
tion" must all be present in order that a contest will con
stitute a lottery. State ex rel. Trainpe v. Multerer (1940),
234 Wis. 50, 289 N.W. 600. For the sake of discussion, I will
assume "prize" and "chance" are evident in the contest at

hand, and I will direct my explanation to whether or not a
contest, similar to that of "Bingo," run over a cable tele
vision network, contains sufficient "consideration" to con

stitute a violation of Wisconsin's lottery law.

The act of listening and watching television (945.01 (2)
(b) 2. a.. Stats.) and the advantage gained by the pro
moter or disadvantage suffered by a participant as a result
of such listening and watching (945.01 (2) (b) 1., Stats.)
does not constitute consideration to sustain a prosecution
under Wisconsin's lottery law. The legislature does not ap
pear to have made a distinction between television and "ca
ble" television when sec. 945.01 (2) (b) 2. a. was adopted.
This statute has the effect of prohibiting the prosecution of
"Bingo" games run on television where the only possible
"consideration" would be the pai'ticipants viewing their
sets. However, such a contest would become an illegal lottery
if other "non-exempt" forms of consideration were present.

In "cable" television there is another element of considera

tion present which is not cited in the exemptions of sec.
945.01 (2) (b). Stats. Some participants as members of the
cable system must pay for the privilege of watching the
contest through means of an installation fee and monthly
rents. Paying promoters for the chance to participate in the
contest and not the act of watching the contest on "televi
sion" is the consideration that could support a prosecution
under our lottery law. Requiring a participant to purchase a
right to take a chance on winning a more valuable prize is the
classic method in which a lottery is run. The test is whether
the pui'pose, interest or tendency of the scheme, as disclosed
by the scheme itself, is to induce registrants to pay out
money to participate in the contest rather than to see the
entertainment, and if such is the case the element of con
sideration is present. Stan v. Miller (1941), 239 Wis. 41,
300 N.W. 738. A substantial possibility exists that customers
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would enroll in the cable system to take part in the contest.
Therefore, sufficient consideration to define the contest as
a lottery could be apparent assuming "prize" and "chance"
are present.

It should be noted that not all or even a m.ajority of par
ticipants must offer some "consideration" to participate in
the proposed contest. The element of consideration is present
nonetheless because some participants, who are not members
of the cable system, are given chances free. Alternative
methods for entering a contest, one of which constitutes
consideration, injects that element into the contest and
makes it a lottery. State ex rel. Cowie v. LaCrosse Theaters
Company (1939), 232 Wis. 153; State ex rel. Regez v. Bhim-
er (1940), 236 Wis. 129, 132.

Inasmuch as television and "cable" television may involve
interstate commerce and are regulated by the FCC, Federal
law may preempt State prosecution of lotteries broadcasted
over television and "cable" systems. 18 USC § 1304, pro
hibits the broadcasting of lotteiy information. The court in
Allen B. Dumont Laboratories, Inc. v. Carroll, (3 Cir. 1950)
184 F. 2d 153, 156, held in part.

We think it is clear that Congress has occupied fully the
field of television regulation and that that field is no longer
open to the States.

See also New York State Broadcasters Ass'n v. U.S. (2
Cir. 1969), 414 F. 2d 990, 996. The Court of Civil Appeals of
Texas, in considering Federal cases has stated in State v.
Socony Mobil Oil Compa/ny, Inc. (Tex. 1964), 386 S.W. 2d
169, 174:

". . . We are convinced that Congi-ess has pre-empted the
field of regulating the broadcasting of lotteries over TV, and
that we do not have jurisdiction to enjoin TV-Bingo, even
though it might constitute a lottery under Texas Statutes."

Furthermore, a Wisconsin court held that it lacked juris
diction to enjoin TV-Bingo, even though it might constitute
a lottery under Texas Statutes.

Furthermore, a Wisconsin court held that it lacked juris
diction to determine whether a community television anten-
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na is a private utility because the court was of the opinion
that Congi-ess had completely occupied the television field.
89 PUR N.S. 149

Assuming a preemption a complaint may be directed to
the FCC possibly seeking a declaratory order, but it should
be noted that generally Federal decisions do not construe
"consideration" as broadly as Wisconsin precendent. How
ever, the Federal courts and the FCC have not confronted
our situation and barring precise statutory language, prece
dent, and legislative history, they will seek interpretations
from American judicial and administrative decisions which
could include Wisconsin cases. Federal Communications

Commission v. American Broadcasting Co., (N.Y. 1954), 74
S.Ct. 593, 347 U.S. 284, 98 L.ed. 699.

There is authority for stating that while Congress has
entered the field of communications it has not so preempted
the field as to preclude proper local regulations in the exer
cise of proper police powers (15 CJS Commerce, sec. 81). For
instance, in TV Fix, Inc. v. Taylor (1968), 304 F. Supp. 459
(U.S.D.C. Nevada), the court stated that while a community
antenna television business is in interstate commerce sucli

local apparatus, local franchises, local intrastate advertising
and local intrastate collections gives the CATV a local flavor
and State regulation [in this case regulating CATV as public
utilities], in absence of Federal legislative intervention,
would not constitute a burden on interstate commerce. The

court explained:

"In reaching our conclusion, we have given weight to the
established rule that in the absence of Congressional occupa
tion of the field, State action in implementation of its con
current jurisdiction over matters affecting interstate com
merce, the subject not being one demanding uniformity of
regulation, is presumptively constitutional and the burden
is on the plaintiff [in this case the CATV] to prove the sub
stantial adverse burden, obstruction or prejudice to com
merce among the states resulting from the State Statute
or regulation under attack." p. 464.

In viewing preemption, one cannot judge a claim by refer
ence to broad statements about the "comprehensive" nature
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of Federal regulation under the Federal Communications
Act. Instead, one must decide case by case whether Congress
and its commissions have so far exercised exclusive jurisdic
tion that belongs to it as to exclude the states from taking
action. See Head v. New Mexico Board (1963), 374 U.S.
424, 83 S.Ct. 1759, 10 L.ed. 2d 983.

In conclusion, it appears that the monies paid by indi
viduals to subscribe to a CATV system could be "considera
tion" in a Wisconsin CATV lottery prosecution where the
promoter was realizing a commercial or financial advantage
or the participant suffered a disadvantage in the contest
promotion. The act of subscribing to the CATV Service is
"consideration" beyond the exception enumerated in 945.01
(2) (b) 2. a., Stats., for a Wisconsin prosecution. How
ever, possible Federal preemption of the communications
field may prevent State prosecution, although this must be
determined on a case-by-case basis.

I hope this infoiination will be of service to you in analy
zing your situation.

RWWiTAH

Taxation—County Revenue—(Informal)—County board
may not control municipal use of county sales tax revenue.

October 25, 1971.

Dennis J. Flynn

Corporation Counsel, Racine County

You have inquired as to whether a proposed county sales
tax ordinance would be valid, when the sole purpose of the
ordinance is to provide property tax relief in the form of
credits against county taxes, municipal taxes, vocational
school taxes and regular school taxes, in that order. You
point out that Subchapter V of Chapter 77, Statutes, auth
orizes a county sales tax and that sec. 77.70 provides, in
part:
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"77.70 Adoption by county ordinance. Any county desiring
to impose a local sales tax under this subchapter may do so
by the adoption of an ordinance, stating its purpose and re-
fering to this subchapter.

The proposed ordinance does refer to the subcliapter and
states that the pui-pose of the ordinance is to provide pro
perty tax relief and that the moneys derived by the munici
palities from the tax may be used for no other purpose.

You ask whether the county may dictate the purposes and
use to which the sales tax revenues may be put and, if so,
whether the proposed ordinance is a valid implementation
of that power.

It is my conclusion that the county lacks power to dictate
the puiT)ose to which the county sales tax revenues may be
put.

You state that the practical effect of the tax would be
that the revenues would be applied solely against property
taxes imposed by Racine County and that a concomitant
would be a reduction in the county property tax. Perhaps
it would be more accurate to say that, if the ordinance were
adopted and were valid, the county property tax would con
tinue as at present but that the sales tax revenues would
be used as a credit against the county tax. In other words,
the county would not collect the property tax which it im
poses and in addition the sales tax credits.

It is difficult to determine the pui-pose in requiring that
the sales tax revenues which might flow from this ordinance
must be credited first against the county property tax, then
against the local municipal property tax, etc. The property
owner would pay a net tax which, combined with the sales
tax credit, would be sufficient to meet the taxes imposed
by the various taxing entities involved. If the purpose be to
effect some change in the present methods of returning
delinquent taxes, I believe the ordinance would have to be
more specific in order to achieve that result.

In any event, I do not believe that the county board has
power to require that the local municipality apply the sales
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tax credit to any particular purpose first. County boaids
have only such powers as are expressly conferred by statute
or necessarily implied therefrom. Maier v. Racine County
(1957), 1 Wis. 2d 884, 84 N.W. 2d 76. The statutes which
empowers a county board to adopt a county sales tax
expressly provides that the revenues from that tax are to
be distributed to the cities, villages and towns within the
county. The statute is silent as to how the local municipali
ties may use those tax revenues. Certainly it cannot neces
sarily be implied from the language of the statute that the
county board has authority to dictate the uses to which the
sales tax revenues may be put.

RWW:E\^^^

Librai-y—Tax Levies—(Informal)—^Municipality must
have public libraiy or reading room to be exempt from coun
ty libraiy tax.

October 26, 1971.

F. R. SCH\STE!RTFEGER

Corporation Counsel, Bodge County

You have requested my opinion to the following question:
"May a city, village or town which does not have a public

library or a reading room, be exempted from county tax
levies for libraries and in turn appropriate money for a
libraiy fund which is to be used to purchase library service
from other public libraries which are outside the county?"

I am of the opinion that under the express facts stated,
such city, village or town would not be exempt from the
county tax levy provided for in sec. 43.25 (1) and (3), Stats.

Section 43.25 (1), Stats., provides in part:

"Muncipal libraries. (1) Every city of the 2nd, 3rd or
4th class and every village, town or county may establish,
equip and maintain a public library or reading room, or
maintain and support any public library or reading room
already established therein, and may annually levy a tax or
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appropriate money to provide a library ftiTid, to he used ex
clusively to maintain such library or reading room; * *

Section 43.25 (4), Stats., provides:

"(4) Any city, town or village in any county levying a tax
for a county library under sub. (1) shall upon written ap
plication to the county boai'd of such county be exempted
from such tax levy, provided the city, town or village mak
ing such application expends for a library fund during the
year foi' which such tax levy is made a sum at least equal

to the sum which it would have to pay toward such county
levy."

I am, however, of the opinion that a traveling library
would constitute a public library as that tei*m is used in sec.
43.25 (1), Stats. A municipality having such traveling li
brary service within its municipal limits could raise a li
brary fimd for such service under sec. 43.25 (1) and could
be exempted from the county tax by meeting the require
ments of sec. 43.25 (4), Stats. The mobile unit would, of
course, not have to be stationed permanently within the
municipality.

I am of the opinion that such traveling library service
could be contracted for by the municipal library board, with
municipalities in adjoining counties by reason of sees. 43.31
and 43.30 (2), Stats. Also see 46 OAG 121.

EWWrR-JV

Welfare Funds—Categorical Aids—(Informal)—Depart
ment of Health and Social Services is not authorized to ad

vance welfare fimds for reimbursement pui'poses under sec.
49.52, Stats.

October 28, 1971.

Wilbur J. Schmidt, Secretary

DepaHment of Health and Social Services

You inquire whether sec. 49.52, Stats., permits your De
partment to advance funds to counties, on an estimated
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basis, to meet the Federal and State share of categorical
aids paid by the counties, including expenses connected with
the administration of such aids together with the costs of
administration of the medical assistance program. Assuming
such advances are authorized by the statute, you further
inquire as to whether the counties' estimated pro rata share
of medical assistance may be deducted from such advances.

Section 49.52 (1), Stats., relating to Federal aid, provides
in part that from Federal funds for categorical aids, "the
state shall reimburse from these moneys to each county the
percentage as computed of the total amount expended hy
such county in each progi*am." For the administration of the
categorical aids, "the state shall reimburse the counties the
amount earned by each county for such administration. ..
(Emphasis supplied.)

Section 49.52 (2), Stats., relating to State aid, provides in
part that: "The state aid to which any county shall be en
titled shall be determined according to the amount expended
by the county .., including services performed or purchased
by the county agency. . . ." (Emphasis supplied.)

The general rule is to give statutory words and phrases
their common and approved usage excepting technical words
and phrases which have a peculiar meaning in the law. Ne-
koosa-Edwards Paper Co. v. Public Service Comm. (1959),
8 Wis. 2d 582, 99 N.W. 2d 821; Perry Creek C. Corp. v. Hop
kins Ag. Chem. Co. (1966), 29 Wis. 2d 429, 435, 139 N.W.
2d 96. This rule has been expressly recognized by the Wis
consin Legislature. Sec. 990.01 (1), Stats.

The cited subsections of sec. 49.52, Stats., cleai'ly preclude
your Department from making advance payments in this
matter. The common dictionary meaning of the term "re
imburse" is to pay back, to make restoration or payment of
an equivalent to. Webster's Seventh New Collegiate Dic
tionary. The word "reimbursement" presupposes previous
payment. Words and Phrases, "reimbursement." The com
mon dictionary meaning of the word "expend" is to pay out.
Webster's Seventh New Collegiate Dictionary.

Before a county is entitled to be reimbursed for its ex
penses in the categorical aid program, the conditions sped-
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fied by the statute must be fulfilled. Future obligations can
not be equated with yesterday's debts in the face of the
language of the cited statute. It is well established that
where there is no ambiguity or doubt as to the meaning
of the language used in the statute, there is no room for
construction, and the statute must apply as it is written.
Kieckhefer Box Co. v. John Strange Paper Co. (1923), 180
Wis. 367, 189 N.W. 145. Intentions cannot be imputed to
the legislature except those to be gathered from the tenns
of the law. Estate of Ries (1950), 257 Wis. 453 49 N.W. 2d
483. In construing a statute, the coui'ts are not at liberty to
disregard the plain, clear words of the statute. State v. Pratt
(1967), 36 Wis. 2d 312, 153 N.W. 2d 18.

You indicate that your opinion request was prompted by
the fact that county appropriations for categorical aid pro-
gi'ams, in many instances, are not adequate due to rising
costs in welfare. It may well be that the pertinent statute
in this matter needs correction in light of present day cir
cumstances. Basically, however, this is a legislative problem.
An administrative officer has no discretion to disregard the
language of a statute in performing his duties. Milwaukee
County V. Schmidt (1970), 52 Wis. 2d 58.

It should be noted that the legislature has anticipated
the situation where a county is financially unable to perform
its duties in connection with categorical aid programs. I
refer, of course, to sec. 49.52 (5), Stats., wherein certain
proof to a county's financial condition is required, and where
in certain procedures are set forth. Also, see Rule PW-PA
20.14. This subsection relates to a countjr's obligation being
assumed by the State. It has no direct bearing on the ques
tion of advance payments raised in your opinion request.

Section 49.52 (1) and (2), Stats., clearly reflects the legis
lative intention to reimburse counties for categorical aids
only after expenses have been incurred or payments have
been made. Accordingly, your Department has no statutory
authority to advance funds for categorical aid programs and
administrative costs in anticipation of county expenses. As
Mr. Justice Holmes observed: "There is no cannon against
using common sense in construing laws as saying what they
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obviously mean." Roschen v. Ward (1929), 279 U.S. 337, 49
S.Ct. 336, 78 L.ed. 722.

PvWW:WLJ

Indigent Counsel—Fee Determination—(Informal)—Dis
trict Attorney should not participate in fixing fees for in
digent counsel where there is county corporation counsel.

November 2, 1971.

Richard C. Kelly

District Attorney, Juneau County

You have requested my opinion relative to the propriety of
the district attorney being permitted to participate in the
determination of fees to be paid to counsel for indigent de
fendants.

You state it is contemplated that a procedure would be
adopted requiring that, prior to detennination in open court,
defense counsel shall give five days written notice to the
district attorney accompanied by the proposed bill and
itemized statement. The district attorney would be able to
waive the notice or could participate in the hearing and
object to the fee.

You do not state whether the procedure is to be estab
lished by the county board or by the judges of the courts of
record.

Under sec. 970.02 (6), Stats., the judges of courts of
record in each county must establish procedure for the
appointment of counsel.

The claim for services is essentially civil in nature. How
ever, by reason of sec. 967.06 (2), Stats., the judge or court
has final authority in the determination of the amount to
be paid.

Section 967.06 (2), Stats., provides:
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"(2) The judge or court under this section shall fix the
amount of compensation for counsel appointed hereunder,
which shall be such as is customarily charged by attorneys
of this state for comparable service, and shall provide for
the repayment of actual disbursements for necessary travel
and other expense, automobile travel to be compensated at
not over 8 cents a mile. The certificate of the clerk shall

be sufficient waiTant to the county treasurer to make such
payment."

In Conway v. Sauk County (1963), 19 Wis. 2d 599, 120
N.W. 2d 671, the court did have the advice of the district
attorney who tried the matter and of the then present dis
trict attorney. The Supreme Court did not disapprove of such
practice. It is noted that the county corporation counsel
handled the appeal. The court held that the responsibility as
to the amount to be allowed as fees to an attorney appointed
to defend an indigent person must rest primarily on the
trial court and the proper test for review on appeal is whe
ther the record demonstrates that the allowance made by
the court was clearly unreasonable.

It would appear that, where the judge fixing the compen
sation presided at the tidal, there would be no legal require
ment that he should seek the advice of the district attorney.
The latter is essentially in an adversary position, and it
could be argued that he would be unlikely to give sufficient
ly objective recommendations. The county does have an in
terest in the amount of such fees; and if objection is to be
made, it might be better to have the county corporation
counsel participate in any hearing before the court. In
counties lacking such officer, civil matters are within the
province of the district attorney who could appear at the
request of the court.

In conclusion, thei-e is no legal objection to peimitting
the district attorney to appear at a hearing concerning the
determination of compensation to be allowed counsel for an
indigent defendant. The court should weigh the objectivity
of the recommendation where the district attorney has par-
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ticipated in the trial, and the coui*t has the final responsi
bility in establishing reasonable compensation.

RWW:RJV

Board of Regents—Student Participation—(Informal)—
Legality of having students and faculty voting participation
on Board of Regents discussed.

November 2, 1971.

Eugene R. MoPhee

Associate Secretary, University of Wisconsin System

You have requested my opinion as to whether it is possi
ble, under the law, to have students and faculty meet with
committees of the Board of Regents of the University of
Wisconsin System and with the Board itself, and to vote on
matters or business of the committees and Board.

Under sec. 66.77, Stats., it is the declared policy of the
State to have all governmental meetings open to the public.
There is, of course, no problem in the Board seeking the
advice and counsel of these groups at such open, as distinct
from executive, sessions of the Board and its committees.
However, it is an entirely different matter as to whether
these groups may actually participate in Board business by
voting at committee meetings or at Board meetings.

The Board is created by sec. 15.91. (All references are to
ch. 100, Laws of 1971, unless otherwise indicated.) Board
membership is fixed by statute (sec. 15.91) and appoint
ments are similarly fixed by law (sec. 24).

The Board is a State agency, Stdlivan v. Board of Regents
of Normal Schools (1982), 209 Wis. 242; Holzworth v. State
(1941), 238 Wis. 63, the composition of which, as stated
previously, is fixed by law. As a State agency, the Board
lias only those powers and duties as are expressly granted
by the legislature or those powers which ai'e necessarily im
plied in the exei*cise of the express powers, American Brass
Company v. State Board of Health (1944), 245 Wis. 440. To
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allow faculty or student representatives a vote on the Board
would be tantamount to changing the membership and com
position of the Board. There is no express gi-ant of authori
ty from the legislature to the Board which authorizes the
Board to increase its own size or membership nor can any
such power, in my opinion, be implied.

Further, allowing such groups a vote on the Board would,
in my opinion, be an unlawful delegation of authority and
responsibility by the Board to persons who are not, under
law. Board members.

Tn 2 Am. Jur. 2d, Administrative Law §222, it is noted:

"It is a general principle of law, expressed in the maxim
'delegatus non potest delegare,' that a delegated power may
not be further delegated by the person to whom such power
is delegated, and that in all cases of delegated authority,
where personal trust or confidence is reposed in the agent
and especially where the exercise and application of the
power is made subject to his judgment or discretion, the
authority is purely personal and cannot be delegated to an
other unless there is a special power of substitution either
express or necessarily implied. Accordingly, apart from stat
ute, whether administrative officers in whom certain powers
are vested or upon who certain duties are imposed may
deputize others to exercise such powers or perform such
duties usually depends upon whether the particular act or
duty sought to be delegated is ministerial, on the one hand,
or, on the other, discretionary or quasi-judicial. Merely ad
ministrative and ministerial functions may be delegated to
assistants whose employment is authorized, but there is
no authority to delegate acts discretionary of quasi-judicial
in nature. An administrative board cannot legally confer
upon its employees authority that under the law may be
exercised only by the board or by other officers or tribunals.

:1c

In my opinion, this same rationale is equally applicable to
allowing these gi'oups or members a vote on committees of
the Board. Much of the work of the Board is conducted in

committee, and, although in many instances the work of the
committees merely results in recommendations to the Board
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for the Board's final action, these leconiniendations do cai-
ly considerable weight with the Board and should represent
the deliberations of duly qualified Board members.

Therefore, in conclusion, it is my opinion that under the
law you may not allow anyone, other than duly appointed
Board members, to vote on Board business including those
matters considered by duly constituted committees of the
Board. This, of course, does not preclude the Board or any
duly constituted committee of the Board from utilizing such
groups in advisory capacities.

RWW:CAB

County Apportionment—Elections—(Formal)—All coun
ties subject to the provisions of sec. 59.03 (2) (c). Stats.,
have a duty to apportion their supeiwising districts in ac
cordance with the 1970 federal decennial census so as to in
sure that all county supervisors in all such counties will be
elected fi'om such newly apportioned districts on the first
Tuesday in April, 1972. Under cun-ent statute, appoi-tion-
ment should be completed by January 1, 1972, the earliest
date candidates for county supervisor may circulate nomi
nation papers for such office. Sec. 8.10 (2), Stats.

November 5, 1971.

Richard C. Kelly

District Attorney, Juneau County

You request my opinion concerning what duty sec. 59.03
(2) (c), Stats., places on county boards in the State of Wis
consin to reapportion by January 1, 1972. Your question is
prompted by the fact that January 1, 1972, is the earliest
date candidates may circulate nomination papers for the
office of county supervisor to be filled at the Spring 1972
election. Section 8.10 (2), Stats.

Section 59.03 (2) (c), Stats., provides as follows:
"(c) Apportioning supervisory districts. Following each
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federal decennial census the secretary of state shall certify
to each county board chairman the population of each town,
village and city in the county. As soon as practicable but
not more than one year after receiving the population certi
fication, the county hoard in each county shall apportion
county supervisory districts as provided in par. (b) and the
chairman of the county board shall file a certified copy of
the apportionment plan with the secretary of state." (Em
phasis added)

Section 59.08 (2) (b), Stats., provides as follows:

"(b) Creation of supervisory districts. The county board
in ea^h county shall establish and number supervisory dis
tricts, after a public hearing, in such a manner that each
supervisor shall represent as nearly as practicable an equal
number of persons, but considering such othei' factors as
continuity of interest, compactness and contiguity of exist
ing town, village and city lines. More than one municipality
may be placed in any supervisory district and more than
one district may be foinied within a municipality. Whenever
conditions arise where creation of a supervisory district
based primarily on population cannot be achieved without
violating municipal boundary lines, but where a combination
of 2 or more municipalities could be established creating a
supei-visory district of approximately double the population
average of the other supervisory districts, the county board
may create such a supervisory district and designate that 2
supervisors be elected from such a district." (Emphasis
added)

It is my opinion that all counties subject to the provisions
of sec. 59.03 (2) (c), Stats., have a duty to apportion their
supervisory districts in accordance with the 1970 Federal
decennial census so as to insure that all county supervisors
in all such counties will be elected from such newly appor
tioned districts on the first Tuesday in April, 1972. Since the
earliest date candidates may circulate nomination papers for
county supervisor is presently designated by statute as Jan
uary 1,1972, apportionment should be accomplished by that
date.
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My response to your question is based primarily on con
stitutional considerations under the terms of both our Wis

consin Constitution and the U. S. Constitution. Under the

Fourteenth Amendment to the Federal Constitution, legisla
tive bodies must apportion in a timely fashion if given ade
quate opportunity to do so. Reynolds v. Sims (1964), 377
U.S. 533, 586, 84 S.Ct. 1362, 1394, 12 L.ed. 2d 506. The same
constitutional requirement is imposed under Art. I, sec. 1,
Wis. Const. State ex ret. Sonnehorn. v. Sylvester (1965), 26
W^is. 2d 43, 132 N.W. 2d 249. Therefore, the duty imposed on
all Wisconsin counties, under both Federal and State Con
stitutions, to apportion in a timely fashion, i.e., "as soon as
practicable," following the 1970 Federal decennial census,
would have existed even had such requirement not also been
incoi-porated in sec. 59.03 (2) (c). Stats. Furthermore, in
emphasizing the constitutional basis for my opinion, I do
not wish to suggest that such conclusion is not also in accord
with the intention of the legislature which enacted sec.
59.03 (2) (c), as part of ch. 20, Tjaws of 1965. Although that
legislature had no knowledge either of the numerous ap
portionment cases which were to follow or the specific man
ner in which the 1970 census data would be made available,

its obvious intent was to implement the constitutional man
date to insure meaningful equal representation through time
ly apportionments at the county level of government.

The following ai-e among the various more recent appor
tionment decisions of the United States Supreme Court ren
dered subsequent to the enactment of sec. 59.03 (2) (c).
Stats., yet affecting apportionment at the county as well as
other levels of government: Burns v. Richardson (1966),
384 U.S. 73, 86 S.Ct. 1286,16 L.ed. 2d Swann v. Adams
(1967), 385 U.S. 440, 87 S.Ct. 569,17 L.ed. 2d 501; Kilgarlin
V. Hill (1967), 386 U.S. 120, 87 S.Ct. 820, 17 L.ed. 2d 771;
Dusch V. Davis (1967), 387 U.S. 112, 87 S.Ct. 1554, 18 L.ed.
2d 656; Kirk v. Gong (1968), 389 U.S. 574, 88 S.Ct. 695, 19
L.ed. 2d 784; Avery v. Midland County (1968), 390 U.S. 474,
88 S.Ct. 1114, 20 L.ed. 2d 45; Kirkpatrick v. Preisler (1969),
394 U.S. 526, 89 S.Ct. 1225, 22 L.ed. 2d 519; Wells v. Rocke
feller (1969), 394 U.S. 542, 89 S.Ct. 1234, 22 L.ed. 2d 535;
Hadley v. Junior College Dist. of Metro. Kansas City, Mo.,
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et al. (1970), 397 U.S. 50, 90 S.Ct. 791, 25 L.ed. 2d 45; Abate
V. Mnndt (1971), 403 U.S. 182, 91 S.Ct. 1904, 29 L.ed. 2d
399; Whitonmh v. Chavis (1971), 403 U.S. 124, 91 S.Ct.
1858, 29 L.ed. 2d 563; Ely v. Klahr (1971), 403 U.S. 108, 91
S.Ct. 1803, 29 L.ed. 2d 552.

The last three of the foregoing decisions were rendered
June 7,1971, and one, Ely v. Klahr, provides some insight as
to what the court will accept as a reasonable time for a
legislature to reapportion based on the 1970 census. In this
case, a three-judge district court for the district of Arizona
liad provided in its decree as follows;

"The court, having been advised that detailed population
figures for the State of Arizona will be available from the
official 1970 census by the summer of 1971, assumes that
the Arizona Legislature will by November 1, 1971, enact a
valid plan of reapix)rtionment for both houses of the Ari
zona Legislature and a valid plan of redistricting the con-
gi'essional disti-icts of Arizona. Upon failure of the Legis
lature so to do, any party to this action may apply to the
court for appropriate relief." Klahr v. Williams (D.C., Ariz.,
1970), 313 F. Supp. 148, 154.

Addressing this language, the U.S. Supreme Court said:

"... but as we have often noted, districting and appor
tionment are legislative tasks in the first instance, and the
court did not err in giving the legislature a reasonable time
to act based on the 1970 census figures which the court
thought would be available in the summer of 1971. We agree
ivith ploSntiff tha.t the DistHct Court should make very sure
that the 1972 elections are held iinder a constitutionally ade-
qtiate apportionment plan. . . ." 91 S.Ct. 1807 (Emphasis
added)

Skolnick v. Illinois State Electoral Board (D.C., 111., 1969),
307 F. Supp. 698, is another instance of the Federal courts
indicating that legislative bodies are expected to commence
apportionment at the first opportunity after the 1970 cen
sus and complete the task expeditiously. In this case, the
court held a previous court promulgated congressional ap
portionment plan unconstitutional and indicated it would
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order redistricting based on the 1970 census before the
1972 election, giving the legislature until July 1, 1971, to
redistrict or the court would undertake "appropriate relief."
Likewise, we find the district court in Chavis v. Whitcomb
(S.D. Ind. 1969), 307 F. Supp. 1362, making this similar
statement, at p. 1367:

"However, the plan adopted herein is provisional in na
ture and probably will be applicable for only the 1970 elec
tion and the subsequent 2-year period. This is true since the
1970 census will have been completed in the interim, and
the legislature can very well redistrict itself piior to the
1972 election. . .

In spite of the constitutional mandate to apportion in a
timely fashion, if census data necessary to perform that
duty does not exist, no fault can be found in delaying ai>
poHionment until adequate population data is available.
However, as I will point out, there has been a continuous
flow of increasingly more detailed Federal census data re
lating to the population breakdown in all Wisconsin counties
since January, 1971, and such data now available to all coun
ties appears virtually complete. As will be subsequently
noted, in fact, the official publication of the earliest of such
Federal census data in January, 1971, may arguably require
apportionment of counties by January, 1972, even under a
narrow interpretation of the provisions of sec. 59.03 (2)
(c), Stats., and even in the absence of constitutional consid
erations. Be that as it may, it is the actual availability of
Federal census data during 1971, in a foim usable by coim-
ties for apportionment purposes, which actually dictates my
response to your question, since I find it extremely difficult
to conceive of any circumstance which would justify the
failure of a county possessed of such census data to affect
apportionment sometime within 1971. I, therefore, feel it
necessaiy to describe some of the printed reports and other
means which were utilized to disseminate 1970 census statis
tics in reference to population.

Although printed reports are no longer the only means by
which U.S. Bureau of the Census data is distributed, they
have long been the basic source for census information.
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Three printed reports of population counts are issued by the
Bureau of the Census. They are designated as "Preliminary
Reports," "Advance Reports" and "Final Reports." The first
of these reports represent preliminary field counts, but the
Advance Reports include the first of what are intended to be
"official" counts of population available for use in redistrict-
ing. See "1970 Census Infoi*mation Available for Redistrict-
ing" at page 2 (Issued July, 1970, by U. S. Bureau of the
Census). The most significant of these reports, for the pm-
pose of this opinion, is designated "Final Population Counts,
PC (VI)-51." The cover of the 1970 census of population "Ad
vance Report PC (VI)-51 Wisconsin," which is dated Decem
ber, 1970, describes its contents, in iDart, as follows:

"This report presents final 1970 census statistics on the
number of inhabitants of the State and its counties, classi
fied by urban and rural residence. In addition, figures are
shown for each county subdivision, each incorporated place,
and each unincorporated place of 1,000 or more.

"The figures presented here are being issued in advance
of their publication in Final Report Series PC(1)-A. The
final report for this State will be issued within the next few
months." (Emphasis added)

The fact that this Advance Report purported to contain
"final population counts" is of significance in reference to
the question here under consideration, inasmuch as the
February 3, 1965, Report of the County Board Representa
tion Committee to the 1965 Legislature, which recommended
the enactment of sec. 59.03 (2) (c), Stats., in its present
statutoiy form, indicated, at page 6:

"s. 59.OS (2) (c) establishes the procedure to be followed
in apportioning supeiwisory districts. When the federal de
cennial census fipures are final, the secretary of state certi
fies to each county board chaiiman the population of each
municipality in the county. The county board then has one
year in which to submit the supervisory district apportion
ment plan to the secretary of state." (Emphasis added)

Unfortunately, the so-called "final" status of the Wiscon
sin PC (VI)-51 Report was qualified somewhat bv more de-
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tailed statements within the report. Foi* instance, the re-
ix)rt indicated that the detailed distributions shown in the
report had not been revised to reflect certain en-ors discov

ered after the tabulations were made and that further in

formation would be provided in the PC(1)-A Final Repoii:
for Wisconsin. However, except for the noted errors (which
appeared to be minimal), the report contained the same
population statistics for each town, village and city as sub
sequently published in the final PC(1)-A Report certified by
the Secretary of State in September, 1971.

In January, 1971, the Bureau of State Planning, Wiscon
sin Department of Administration, published, as "final,"
population count data extracted from PC (VI)-51 in a state
document designated "Advance Report on 1970 Census of
Population in Wisconsin." This Report was distributed
throughout the state in January, 1971, and copies were for
warded during that month to the county clerks of all Wis
consin counties.

The U. S. Bureau of the Census report designated "U. S.
Census of Population: 1970 NUMBER OF INHABITANTS
Final Report PC(1)-A51. WISCONSIN," is the most perti
nent of the final census reports for the purpose of this opin
ion. It is a final report which contains the final official popu
lation counts for the same areas as the PC (VI)-51 Report,
as well as certain other population statistics for areas desig
nated under Federal guidelines as "urbanized ai'eas" and
"standard metropolitan statistical areas." This report be
comes part of Volume 1, "Characteristics of the Population,"
of the permanent bound census reports. It was this PC(1)-A
Report which was certified by the Secretary of State to the
various counties on September 22, 1971.

Both PC (VI)-51 and PC(1)-A51 Reports for all states
should include population statistics for local units of govern
ment, such as designated in sec. 59.03 (2) (c). Stats., and
conceptually at least, the population data reported in both
in reference to such units, should be identical. Although, as
noted, the two Wisconsin reports were not identical, the
few corrections noted in the PC(1)-A Reixtrt only affected
small areas of 6 of our 72 counties. Regardless, it is import-
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ant to note that generally speaking, neither report contains
much more than "the population of each town, village and
city in the county" mentioned in sec. 59.03 (2) (c). Stats.
Thus, regardless of which of the two reports are certified, it
is obvious that neither report contains the more sophisticat
ed census data required by most counties in order to satisfy
the standards which must be met by present day apportion
ment efforts in order to insure equal representation. How
ever, it does appear that apportionment data of the type re
quired for such definitive redistricting of county boards al
ready existed and was already available for study and use
some time prior to the certification of the PC(1)-A Report. I
consider this fact to be of far greater significance than the
specific date of certification by the Seci'etary of State, par
ticularly under circumstances where counties had already
been infoined of the contents of the PC (VI) Advance Re
port for Wisconsin in January, 1971, The more detailed in-
foimation to which I make reference is largely a result of
the new U.S. P>ureau of the Census computer summary
tape progi-am (basically a three-tape series). Information
from these tapes is normally disseminated through the above
mentioned Bureau of State Planning.

The PC (VI) Report was extracted from what is called the
"First Count Summary Tapes." This tape, received by the
Bureau of State Planning early in 1971, also contained the
population counts for all enumeration districts (small areas
with an average population of about 800) and block groups
(subdivisions of census tracts with an average population of
about 1,000) in the state. This information aiTanged by
county, town, city and village, was made available in printed
form as an appendix to 1971 Senate Resolution 16, adopted
March 18, 1971. Subsequently, over 290 pages of block-by-
block population count statistics (based on U. S. Bureau of
the Census Galley Proofs), were made available in printed
fonn as an appendix to 1971 Assembly Resolution 30, adopted
August 24, 1971. At about the same time, on August 23,
1971, the Bureau of State Planning received its second count
tapes of population counts by census tract (average popula
tion of about 4,000) and on August 26, 1971, it received the
last of the three series of tapes (detailed block-by-block sta-
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tistics) - The third count tapes are being used to insure the
accuracy of the data contained in 1971 Assembly Resolution
30.

Given the foregoing facts, it is evident that the impor
tance of the date on which the Secretary of State forwarded
his formal certification of 1970 census data, is more api>ar-
ent than real. Of far greater importance is the obvious legis
lative mandate of sec. 59.03 (2), Stats., directing county
boards to proceed with the apportionment of supervisory
districts "as soon as practicable" following every Federal
decennial census, to the end that "each supervisor shall rep
resent as nearly as practicable an equal number of persons."
After all, such statutory mandate but echoes what is already
law in Wisconsin by virtue of the State and Federal Consti
tutions. Therefore, as demonstrated by State ex rel. Sonne-
born V. Sylvester, s^iyra, counties should appreciate that the
judiciary stands prepared to enforce such a legislative direc
tive and insure that no infirmity therein results in denial of
the equal protection guarantees of Art. I, sec. 1, Wis. Const.,
and the Fourteenth Amendment, U. S. Const.

Understood in this context, certification by the Secretaiy
of State is more proi>erly viewed as a simple statutory device
primarily designed to expedite future apportionment of su-
pendsory districts by insuring that counties are informed of
the determination of the Federal Government as to the popu
lation of each town, village and city in each couty. Although
such certification might reasonably be expected to be first
among the events which obligate Wisconsin counties to devel
op sophisticated reapportionment proposals, this need not ne
cessarily be so. Since certification is a mere technical pai't of
the machinery intended to insure prompt apportionment,
delay in certification, for whatever reason, could hardly
represent a legitimate basis for a county to fail or refuse to
proceed to develop an apportionment plan or plans utilizing
the detailed census data available. At best, the absence of
certification under these circumstances could only be viewed
as having the possible effect of delaying the act of appor
tionment until there was certification, i.e., certification
would only be considered as a condition precedent to the
final action adopting the apportionment plan.
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The phi'ase "but not more than one year," which appears
in the second sentence of present sec. 59.03 (2) (c), Stats.,
did not appear in the original draft version of the statute,
but was added to the draft by the above mentioned County
Boards Representation Committee at its December 9, 1964,
meeting. The minutes of that meeting indicate the following,
at page 8:

"The committee then considered §59.03 (2) (c) of LRB-
217. Committee members agi'eed that the language of the
draft and the committee's intent is that each county shall
reapportion every 10 years following each federal decennial
census, even though there may be no substantial change in
district lines. Mr. Martin felt that the phrase 'but not more
than 1 year' should be inserted in line 3 following the phi'ase
'as soon as practicable.' He then moved, seconded by Mr.
Savage, that this phrase be inserted in the draft.. . ."
The motion was unanimously adopted without further

discussion.

Tn my opinion, the one-year provision in sec. 59.03 (2) (c).
Stats., can in no way be considered as limiting the consti
tutional mandate requiring timely apportionment. In fact,
the provision appears to have been intended to act as further
assurance that county boards would promptly apportion fol
lowing every decennial census. Certainly, the statute could
not in any sense be properly interpreted as gi'anting coimty
boards the option to defer or delay apportionment up to one
year after the population certification. Such intei-pretation
would be based on the unexceptable assumption that the leg
islature intended to completely frustrate efforts to insure
equal representation based on prompt apportionment. Nor do
I believe the statute assumes the need of utilizing one year,
or any other lengthy period of time, on any county appor
tionment. I note, for instance, that ch. 20, Laws of 1965,
which set forth the new county board reorganization require
ment for the very first time and directed that the first elec
tions under the act be held in 1966, did not become effective
until April 21,1965. Since the law also gave the Secretary of
State an additional 30 days after that effective date to certi
fy the information specified in sec. 59.03 (2) (c). Stats., it
was apparently anticipated that the very first apportion-
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ment, under wliat was then an entirely new procedure, would
be accomplished in the approximately seven months remain
ing* prior to January 1,1966. This is of si^ificance when it is
appreciated that at that time counties not only lacked the
practical experience or the beneficial effect of a previous ap
portionment under that statute, but that they were re
quired to apportion utilizing estimates of population and
five-year-old census data instead of the highly detailed and
usable census infoi*mation which is available today. Never
theless, even with these handicaps, 19 counties had appar
ently cei'tified apportionment plans as of September 10,1965.

It is evident that the legislature intended to design an
orderly and uniform transition of all county boards under
present sec. 59.03 (2), Stats., through the election process
and in accord with equal protection principles, every two
years, i.e., at the spring election in even numbered years. I
find nothing to suggest that the legislature intended that
apportionment of county supervisory districts after every
Federal decennial census would constitute an exception to
this general legislative plan. Thus, it seems completely un
reasonable to interpret sec. 59.03 (2) (c). Stats., in such a
way as to allow four years to pass before the first election of
county supeiwisors based on the 1970 census. If such a delay
had been anticipated or intended by the legislature, such
intent could have easily been made evident. Fui*thermore, if
some county boards apportion prior to January 1,1972, while
others delay until some later time after the Spring 1972
election, it would be possible for Wisconsin counties to be
operating through county boards elected under two differ
ent decennial census, though all boards were elected at the
same spring election. I cannot conclude that the legislature
intended such a situation to exist. It appears far more logi
cal to conclude that the legislature expected and intended
that all county supervisors under sec. 59.03 (2), would be
elected from newly apportioned districts at the first election
for county board supervisors to be held after the 1970 cen
sus, i.e., in the even numbered year two years thereafter—
1972. Furthermore, as previously pointed out in this opinion,
county boards are obliged to accomplish apportionment of
their county supervisory districts by the earliest date candi-
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dates may circulate nomination papers for county supervis
or, presently set by statute as January T, 1972.

Finally, I feel I should further advise you that in the
event any county board fails to apportion county supervisory
districts in preparation for the 1972 Spring election, I con
sider the intervention of the judiciary to insure such appor
tionment most plausible. While the courts have long resisted
judicial involvement in the detailed correction of appor
tionment inequities, the Federal and State apportionment
cases of the 1960's and early 1970's leave no doubt but that
the courts will refuse to stand idle in the face of a denial of

equal protection caused by chronic indecision and fruitless
legislative efforts to find practical and equitable as well as
expeditious solutions to apportionment problems.

RWWrJCM

Leases—Rental Payments—(Informal)—Payment of rent
under long-term lease is the contracting of debt.

November 9, 1971.

Lee E. Franks

Ed/iicational Communications Board

You have requested my opinion as to whether State agen
cies are required by law to have their long-term lease com
mitments subject to the availability of funds for the pay
ment of rents.

In State ex rel. Oiven vs. Donald (1915), 160 Wis. 21, the
court defined debt as all obligations to pay money from
funds to be provided, as distinct from money or funds pres
ently available or in the process of collection. Under this
definition, a lease that runs for a period of years would seem
to constitute debt.

In Loomis vs. Callahan (1928), 196 Wis. 518, the court
concluded that a pledge of revenue from a self-amoortizing
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project [Memorial Union Building] for the future payment
of rent did not constitute State debt.

In State ex rel. Thomscm. vs. Giessel (1955), 271 Wis. 15,
the court was concerned with a non-revenue producing pro
ject to be construed by the State Building Corporation. The
lease between the State and the Building Coi-poration con
tained the qualifying language and the court in comment
ing on this provision held on page 33:

"Since the availability of appropriations is within the sole
control of the state, this condition renders the state's rental
obligation entirely optional and within its discretion. No
legally enforceable obligation results."

Similarly, the coui't held in State ex rel. LaFollette vs.
Renter (1967), 36 Wis. 2d 96, 119:

"This court has held that the constitutional debt provision
of art. VIII, sec. 4, is not violated by leasing or rental agi'ee-
ments entered into by the state or a subdivision thereof pro
vided that the contract: (1) Is subject to available appropri
ations ; * *

From this authority it can be concluded that a State lease,
which provides for the payment of rentals from revenues to
be derived from the leased premises, does not create a State
debt. Accordingly, such a lease need not contain any qualify
ing language as to the payment of future rents. However, a
State lease on premises from which no revenue can be ex
pected and rentals are anticipated to be paid out of general
State funds does create a State debt if the funds out of which

the rents are to be paid are not presently available or in the
process of collection.

The cited cases were decided prior to our constitutional
amendment which has authorized State debt and the question
now presented is whether a lease, which creates a State debt,
falls within the constitutional provision and the enabling leg
islation which was enacted pursuant to the constitutional
amendment.

Article VIII, sec. 7 (2) (a), Wis. Const., reads:

"(2) Any other provision of this constitution to the con
trary notwithstanding:
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"(a) The state may contract public debt and pledges to
the payment thereof its full faith, ci'edit and taxing power to
acquire, construct, develop, extend, enlarge or improve land,
waters, property, highways, buildings, equipment or facili
ties for public purposes."

Subsection (e) of this same provision of the Constitution
authorizes the legislature to enact laws prescribing all mat
ters relating to the contracting of public debt. Pursuant to
this provision in the Constitution, the legislature created
Chapter 18 of the Wisconsin Statutes. Section 18.03 (1) of
this chapter reads:

"18.03 State bond hoard. (1) Subject to the conditions
and limitations contained in this chapter, the state bond
board shall have supervision over all matters relating to the
contracting of public debt and the issuance of evidences of
indebtedness therefor."

Additionally, the legislature authorized public debt for
certain purposes and in specified amounts in sec, 20.866,
Stats.

From the language of the Constitution and from the sub
sequent legislation, it appeal's that debt has been authorized
for capital improvements and there is nothing in these acts
which authorize the contracting of public debt incident to
the mere rental or tempoi'ary use of real estate.

Tt is my opinion the Wisconsin Constitution does not auth
orize the contracting of public debt by the execution of a
lease. Further, the only State agency that may contract
public debt is the State Bond Board, which agency does not
have the authority to acquire real estate or interests in real
estate.

Finally, it is my understanding that the Depai'tment of
Administration executes all such leases on behalf of other

State agencies, and sec. 16.75 (4), Stats., reads:

"The department of administration may let contracts in
excess of funds available * * * any such contract shall state
in substance that its continuance beyond the limits of funds
already available shall be contingent upon appropriation of
the necessary funds."
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In conclusion, it is my opinion that any State lease which
contemplates the payment of rents from future general
State revenues must have the following quoted language or
similar language to be valid.

"This lease is subject to the availability of funds for the
payment of rentals."

RWWrCAB

Tax Payment—County Treasurer—(Informal)—Second
tax pajnnent under sec. 74.03, Stats., may be made next
secular day when July 31 is on Saturday and office hours
unofficial.

November 18, 1971.

John M. Williamson

Assistant Corporation Counsel, Brown County

You request my opinion whether or not the payment of a
second installment of real estate taxes, which may be paid
without interest on or before July 31, 1971, as provided by
sec. 74.03 (2) (b), Stats., may nevertheless be made to your
county treasurer on August 2, 1971, without rendering said
payment delinquent and, therefore, subject to the payment
of interest under the provisions of sec. 74.03 (6), Stats.
The latter section provides that the real estate taxes unpaid
on August 1 are delinquent and, therefore, subject to pay
ment of interest from January 1 next preceding.

The answer to your question depends on whether your
treasurer's office maintained "usual business hours" or
"established official office hours," within the meaning of
those terms as used in sees. 59.14 (1) and 990.001 (4) (c).
Stats., on July 31, 1971.

Section 59.14 (1), Stats., provides, in part, as follows:

"Offices where kept; when open. (1) Every . . . county
treasurer . . . shall keep his office at the county seat in
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the offices provided. . . . All such officers shall keep such
offices open during the usual business hotvrs each day, Sun
days excepted, and except that the county board of each
county may pennit said officers to close their offices on

Saturday or on legal holidays for such time as the county
board directs. . . (Emphasis added.)

Section 990.001 (4) (c), Stats., provides, in part, as fol
lows:

"(c) When the last day within which a proceeding is to be
had or taken or an act done, which consists of any payment
to . . . any officer ... of any county, ... of any money, . . .
falls on a Saturday and the dtily established official office
hours of such officer, ... to which such payment is to be
made ... do not include any office hours thereof on such
Saturday, said proceeding may be had or taken or such act
may be done on the next succeeding day that is not a Sun
day or a legal holiday." (Emphasis added.)

You advise that a resolution was passed by the county
board for Brown County on July 17, 1951, which provided
that the courthouse would be open from 8 o'clock a.m. to 12
o'clock noon and from 1 o'clock p.m. to 4:30 p.m., Monday
through Friday, and that the courthouse would be closed on
Saturdays. You further advise that the county treasurer's of
fice was in the courthouse on the date of this resolution. Al
though you also refer to two earlier resolutions of your coun
ty board, I consider those resolutions iiTelevant, at least for
the purposes of this opinion. You further advise that the
practice in the county treasurer's office over the last 15
years has been to remain open from 8 o'clock a.m. to 4:80
p.m., including being open during noon hours, and that
said office has normally remained closed on Saturdays dur
ing that period of time, except for a prior instance in 1965
when July 31 fell on a Saturday. In this prior instance, the
office remained opened to the public.

In July of this year, the Brown County treasurer published
a notice in the Green Bay Press-Gazette once a week for four
consecutive weeks which wamed that the final date of pay
ment for the second installment of real estate taxes would
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be July 31, 1971, and that interest would be diarged on
payments made after that date. The notice stated:

"OFFICE HOURS:

MONDAY, thru FRIDAY 8 A.M. to 4:80 P.M.

Including Noon Horn*

Since Final Date Falls on a SATURDAY,

OUR OFFICE WILL BE OPEN

ALL DAY SATURDAY, JULY 31"

You further indicate that this same notice appeared once
in the DePere Jounial and in the Brown County Chronicle
and was given to four radio stations and three television

stations so that they could infoim the public of the Saturday
opening.

It is my opinion, based on the foregoing factual situation
and the statutes refen-ed to, that the Brown County treas
urer's office cannot legally collect interest on payments of
the second installment of real estate taxes which are made on

Monday, August 2,1971, even though the office of the trea
surer was open Saturday, July 31, 1971, from 8 o'clock a.m.
to 4:30 p.m.

The previously described resolution of the Brown County
Board, which sets forth the hours during which certain
county offices are to remain open, quite clearly establishes
the "usual business hours" such offices remain open each
day. While neither the language of sec. 59.14 (1), Stats.,
nor that of the subject ordinance require the county trea
surer to close her office on Saturdays, the facts do disclose
that, as a matter of normal practice, the "usual business
hours" of the treasurer's office do not include hours on

Saturday.

One court has defined the term "business hours" as relat

ing to hours during which the public had a right to the ser
vices of a public office. Montreuil v. Board of Estimate of
City of New York, 10 App. Div. 2d 266, 198 N.Y.S. 2d 891.
Another court, considering a Federal rule, which provided
that an office should remain open "during business hours"
on all days except Sundays and legal holidays, held that the
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term "business hours" in its natural sense meant those hours
during which persons in the community generally kept their
places open for the transaction of business. Casalduc v. Diaz
(C.C.A. Puerto Rico), 117 F. 2d 915, 916. The hours the
Brown County treasurer's office remained open on July 31,
1971, would not come within the definition of "business
hours" as defined in either of these cases.

Finally, it seems quite logical to view the "usual business
hours" referred to in sec. 59.14 (1), Stats., as referring to
the same hours as the phrase "duly established official office
hours" appearing in sec. 990.001 (4) (c). Stats. At least
one couii:, in fact, has equated "office" hours with "busi
ness" hours. El Paso & S. W. Ry. Co. v. Kelley, (Tex.
Civ. App.) 83 S.W. 855, 860. Therefore, in the present in
stance, it may be said that sec. 59.14 (1), Stats., as imple
mented by legislative action of the county board, establishes
the official office hours. As noted in Reichert v. Milwaukee

County (1914), 159 Wis. 25, 35, 150 N.W. 401:

"* * * Within the scope of the authority confen-ed by the
legislature the county, through its hoard of suyervisors, Tnay
by its acts arouse official action and official duties upon the
part of other county officers, but the powers of the latter
derived from the state legislature may not be taken away
or narrowed by action of the county board nor enlarged ex
cept in cases in which the legislature has authorized such
limitation or enlargement. * * *" (Emphasis added)

Finally, as you point out in your letter, our office has pre
viously recognized a connection between sees. 59.14 and
990.001 (4), Stats., when considering a slightly different
question in 47 OAG 41 (1958). In that opinion the follow
ing was stated, at pages 42-43:

"You have suggested that complications might ai'ise if a
county treasurer's office, for example, were open on Lin
coln's Birthday, and the last date for advance payment of
inheritance tax to secure discount fell on that day. You ask:

" 'Suppose a taxpayer not knowing that the office is actu
ally open to the public, believing it to be closed as the day is
a legal holiday, does not make his payment until the day
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following. Would not the tax authorities say that he should
have paid it by appearing at the Treasurer's office on Feb
ruary 12th?'

"I do not see how the fact that an office is kept open for
the convenience of the public could deprive a taxpayer of
the rights given by sec. 990.001 (4) (b), to the effect that
when the last day within which an act is to be done falls
on a Sunday or legal holiday, the act may be done on the
next secular day.

'Tt is my opinion that the legislature did not intend that
sec. 59.14, by requiring offices to be kept open during cer
tain days and hours, should preclude the county officers
named from giving additional service to the public when
they deem the duties of their offices could be more effective
ly performed by so doing."

It should also be noted that no question should any longer
exist as to the general applicability of sec, 990.001 (4),
Stats., to all statutory provisions, including the provisions of
ch. 74, Stats., first referred to in this opinion. Shortly after
present sec. 990.001 (4), Stats, was enacted as sec. 370.001
(4), Stats., by ch. 307, Laws of 1955, our office had no
difficulty in concluding that "when July 31, falls on Sunday,
the second installment of real estate taxes under sec. 74.03,
Stats., may be paid on August 1 without interest or penalty,
to the same effect as if the same had been paid on or be
fore July 31." 44 OAG 172, 173 (1955). Our office indicated
the following, at p. 173:

"In this connection, it may also be pointed out that said
ch. 307, Laws 1955, also creates a sec. 370.001 (4) (c) which
takes care of the situation where an office of the state or of
any county, city, village, town, school district, or other sub
division of the state, is officially closed on Saturday. If the
last day for paying any money to or serving upon or filing a
document with such an office falls on Saturday, such pay
ment may be made to or document filed with it on the next
secular day."

Quite obviously, therefore, a public office may actually
be kept open to the public on a particular day while at the
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same time it is "officially" closed within the meaning of
sec. 990.001 (4) (c). Stats. As previously indicated, it is my
opinion that the hours which the Brown County treasurer
kept her office open on July 31, 1971, were neither usual
business hours nor duly established official office lioui-s.
Such being so, taxpayers would have until the next Monday,
August 2 ,1971, to pay their second installments of real es
tate taxes.

RWWiJCM

Statute of Limitations—Paternity—(Informal)—Under
sec. 893.15, Stats., statute of limitation begins to run wlien
pai'ents cease living together as man and wife.

November 18, 1971.

Stephen 0. Hart

Assistant Corporation Counsel, La Crosse County

Your letter of August 18,1971, requested my opinion on a
1971 amendment to sec. 893.15, Stats. This amendment is
contained in ch. 21, Laws of 1971. It relates to the statutory
limitation on time for the commencement of actions to estab
lish paternity.

The pertinent language of the amendment is italicized:

"Within 5 years of the date of birth of a child or if the
parents live together as man and wife after the birth of the
child, o years after they separate: . . ."

Since this amendment was published on April 24, 1971, it
became effective on April 25, 1971, according to sec. 990.05,
Stats., which provides that every law which does not ex
pressly provide the time it takes effect becomes effective
on the day after its publication.

Your question is: Does this amendment allow the mother
to bring an action within a period of five years from the
date of separation where the child was bom April 28, 1966,
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and she and the alleged father were living together from
the birth of the child until August of 1971 ?

This question is answered affirmatively for two reasons.

First, the general rule in this area is found in 51 Am. Jur.
2d, Limitation of Actions, §41, p. 623, which states:

"Assuming the power to enlarge the period of limitations
applicable to an existing cause of action, that is, a cause of
action mature but not baiTed at the time the statute pro
viding for the extended period became effective, there may
remain a question whether the legislature intended the new
period to apply to causes of action in existence but not barred
at such time. In this respect, the view has been taken that
amendments extending statutes of limitation apply to pre
existing claims not already banned, unless the amendatory
act expressly provides othei*wise, and with regard to a wide
variety of causes of action it has been held that the particu
lar statutes considered, enlarging limitation periods, were
intended by the legislature to apply to existing causes of
action not yet baired."

This general rule raises the question of what the legisla
ture intended by the enactment of the amendment.

In deteimining the intent of the legislature, there are two
lines of cases which apply to this situation. The first case
is Cole V. Van Ostrand (1970), 131 Wis. 454, 110 N.W. 884,
where the holder of a tax deed claimed that her constitution

al rights were invaded by a statute which, prior to the ex
piration of the nine months' limitation period allowed for
bringing action to set aside tax deeds, enlarged the period
for bringing such actions to three years. The court, in deny
ing such contention, said, at pages 466-467:

". . . that until the statute of limitation has completely
run so as to vest title by excluding the possibility of attack
thereon, the period of limiation is wholly within the province
of the state legislature, and is not controlled by the federal
provisions against either the impairment of the obligations
of contract or the deprivation of property without due pro
cess of law."
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This case supports the general rule, supra. Indeed, this is
the factual situation in the instant case. Both cases involve
an act which extends the right to sue contains no other
indicia of legislative intent as to its effect and does not call
for the application of another statute in construing its effect.

However, the general rule is the opposite where the legis
lative intent expresses a different effect.

". . . On the other hand, in a number of instances the
language of a statute enlarging a period of limitations lias
been held such as to indicate the legislature's intent that it
should not be applied to causes of action in existence but not
barred at the time of its effective date." 51 Am. Jur. 2d,

Limitation of Actions, §41, p. 623.

There are two types of cases in Wisconsin which support
this rule. This rule does not apply to the instant case, which
involves an extension of the statute. It applies to cases in
which first, either there is a leigslative declaration that it
shall apply only to acts committed subsequent to its passage,
or secondly, it applies to cases in which the act expressly or
impliedly repeals the former act.

With regard to the first type of case, see Lotten v. O'Brien
(1911), 146 Wis. 258, 131 N.W. 361. This was an action for
malpractice, the alleged negligence having occurred not later
than September 26, 1908, when the treatments by defendant
ceased, at which time a one-year limitation period was in
effect, but by a statute which became effective May 19,
1909, the limitation period for actions for negligence was
extended by amendment to two years, hut rvith the proviso
that the amendatory statute should not apply to events caus
ing damage which happened before the enactment of the
amendatory act, and it was contended that this left the act
or event here in question without other limitation than the
general six-year statute. The court said, at page 260:

.  . But we believe that in such case sec. 4976, Stats.
(1898), which applies to all statutes, steps in and applies a
rule that, the limitation of one year having begun to run
when the act of 1909 went into effect and the latter act pro
viding a new period of limitation, the former limitation stat
ute is continued in effect as to such former acts. . .
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Thus, the action in Lotten, supra, could arise solely under
the fonner statute because of the legislative declaration. In
the instant situation there is no such legislative proviso
which would limit the action to the former statute.

The second type of case, which involves an act that ex
pressly or impliedly repeals the foimer act, arises in the
case of Augustine v. Congregation of the Holy Rosary
(1934), 213 Wis. 517, 252 N.W. 271, where it was held that
even if plaintiff's period for filing a complaint to enforce
a mechanic's lien had not completely expired before the en
actment of an amending statute enlarging the period of
serving and filing complaints from one to two years, the
amendment would have been inapplicable to his claim, where
there was no provision in the amendatory statute that it was
to be applicable to periods of limitation which had thereto
fore commenced to run. The court pointed out, at page 520:

"... that unless such a repealing or amending act express
ly provides othei*wise, the limitation or period thereby
prescribed applies, in the words of the present statute, 'only
to such rights or remedies as shall accrue subsequently to
the time when the repealing act shall take effect, and the
act repealed shall be held to continue in force and be opera
tive to detei-mine all such limitations and periods of time
which shall have previously begun to run.' "

The Augustine case, supra, is the opposite of the Cole
case, supra. Both the Augustine and the Cole cases involved
a statute which extended the statute of limitations. In both
cases, there were no further legislative declarations as to
whether it applied to acts occun-ing before or after the en
actment of the new statute. Yet, in Cole, the court held that
the plaintiff could proceed under the new statute, whereas
in Augustine the couit said that the plaintiff could not pi*o-
ceed under the new statute. The distinction between the two
cases is that sec. 370.06, Stats., applied in Augustine and
not in Cole. This statute only applies where the new act
changes the time for bringing an action and where the new
statute expressly or impliedly repeals the former act. In
Augustine, subsec. (1) of sec. 289.06, Stats., was repealed
and subsec. (2) was amended. Actually, subsec. (2) was a
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new subsection which replaced the older one. In any event,
since the statute was expressly and impliedly repealed, sec.
370.06, Stats., became applicable because the repeal changed
the time for bringing an action. Section 870.06, Stats., since
renumbered 990.06, reads as follows:

"Repeal or change of law limiting time for bringing ac
tions. In any case when a limitation or period of time pre
scribed in any act which shall be repealed for the acquiring
of any right, or barring of any remedy, or for any other
pui*pose shall have begun to run before such repeal and the
repealing act shall provide any limitation or period of time
for such pui-pose, such latter limitation or period shall ap
ply only to such rights or remedies as shall accrue subse
quently to the time when the repealing act shall take effect,
and the act repealed shall be held to continue in force and
be operative to determine all such limitations and periods
of time which shall have previously begun to run unless
such repealing act shall otherwise expressly provide."

Thus, where the new statute does not state whether it ap
plies to acts committed prior to the passage of the new act,
the new act will apply only to acts occurring subsequent to
its passage where the new act expressly or impliedly re
peals the old.

In Cole, there was no repeal. The time for bringing an
action was extended. Thus, the repeal statute, sec. 370.06,
Stats., did not apply, since there was no repeal. The instant
case falls into this category. No repeal is involved. There
fore, sec. 990.06, Stats., is inapplicable. The Cole rule, supra,
pages 466-467, applies:

". . . until a statute of limitation has completely run . . .
the period of limitation is wholly within the province of a
state legislature. . . ."

In conclusion, under the general rule set out on pages 1-2
and under the Cole case, supra, the action in the instant situ
ation may be commenced since the period of limitation under
the former act had not completely run when the new exten
sion became effective. Furthermore, since a repealing of the
former act is not involved, sec. 990.06, Stats., is not applica
ble.
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The second reason which allows this action to be com

menced is that the extension is remedial. It is a general
maxim of the law that remedial statutes are to be construed

liberally.

This statute is remedial in nature because it corrects the

situation where the father of a child lives with the mother

for five years after its birth. His presence lulls the mother
into refraining from bringing a support action. Since he is
present and presumably contributing to the support of the
child there is no need to compell support. However, under
the old statute if the father left after five years, the mother
appeared to be barred by the state of limitations from bring
ing a support action. This new statute was presumably in
tended to cure that possible inequity. Now, the statute does
not begin to run until the date of separation. It is remedial in
nature. 50 Am. Jur., Stattites, §392, at pages 415-416, ex
presses the rule regarding remedial statutes:

"It is a general rule of law that statutes which are reme
dial in nature are entitled to a liberal construction, in favor
of the remedy pro\nded by law, or in favor of those entitled
to the benefits of the statute. This is time of a curative stat

ute having a remedial purpose, or statutes seeking the cor
rection of recognized errors and abuses, remedying defects
in earlier acts, or implying an intention to reform or extend
existing rights. ..."

In accord with the above rule is Holl v. Merrill (1946),
251 Wis. 208, 209, 28 N.W. 2d 363, which states:

"... We think that this is entirely too narrow a construc
tion to give to a remedial statute which should be liberally
construed to advance the remedy."

Thus, this new statute should be liberally construed to ad
vance the remedy."

Thus, this new statute should be liberally construed so as
to advance the remedy which enables the mother to bring
an action from the date of separation. This remedies the
abuse which formerly occured.
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Therefore, the answer to your question is that the mother
is entitled to sue the father for a period of five years from
the date of separation.

Furthei-more, subsequent to your letter, our Wisconsin
Supreme Court rendered a decision which suggests that the
mother, under the facts of your case, may be able to success
fully sue the father for support despite the statute of limi
tations. In the very recent case of State ex rel. Armedia
Susedik v. George R. Knutson, Jr. (November 2, 1971), the
court affirmed a trial court's decision that the father was

estopped from using the statute of limitations as a defense
to the paternity suit, since his conduct in living with the
mother as husband and wife for over five years had caused
the plaintiff to rely on his representations. This reliance pre
vented her from commencing an action within the statutory
period.

I am enclosing a copy of this decision for your use. I be
lieve this case may also satisfactorily answer your question.

RWW:JGM

Public Records—Confidentiality—(Informal)—^Finance
committee of coimty board probably has right to inspect ap
plications of persons seeking home nursing care.

November 30, 1971.

William Leitsch

Corporation Counsel, Columbia County

You have requested my opinion whether applications of
individuals applying for home nursing care provided by the
county health committee pursuant to sec. 141.10, Stats., upon
authorization of the county board, are open to inspection by
the finance committee of the county board. You state that
the finance committee is primarily interested in the financial
statements filed in connection with such application, which
form the basis, in part, for the charges made for such care.
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You further state that the county nurse has refused to
divulge this information on the grounds that it is privileged
and that to reveal the information to anyone outside her of
fice might defeat the purposes of the program.

1 am of the opinion that the documents involved are public
records within the meaning of sec. 19.21, Stats., and State
er rel. Youmans v. Owens (1965), 28 Wis. 2d 672, 187 N.W.
2d 470, and that inspection must be granted to any person
unless the custodian in good faith believes that disclosure
would cause hai-m to the public interest which would out
weigh the benefit to be derived from gi'anting inspection. In
the latter case, specific reasons for denial must be given and
the person seeking inspection can then resort to mandamus
to test the sufficiency of the reasons given. Also note the
civil forfeiture provision for unwan-anted failure to permit
inspection found in sec. 19.21 (4), Stats.

I am aware of no statute which makes the records referred
to confidential, nor do they appear to fall in areas protected
under the common law. Section 141.10 (1), Stats., does pro
vide that home nursing care shall be provided under the
direction of a physician of the patient's choice. However,
the records which you are concerned with would not appear
to fall within the doctor-patient privilege referred to in sec.
885.21, Stats. Leusinh v. O'Donnell (1949), 255 Wis. 627, 39
N.W. 2d 675.

Reasons which might justify denial of inspection to mem
bers of the general public probably would not be sufficient in
most cases to foreclose county officers or committees from
inspection where they have an administrative or legislative
duty to perform in connection with the program.

The county health committee, rather than the county
nurse, may be the responsible custodian unless such power
has been delegated. You state that Columbia County does
not have a county health department but does have a county
health committee.

Section 141.06 (1), (2) and (3), Stats., provide:

"(1) The county health committee may employ one or
more county public health nurses, sanitarians, or other public
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health personnel, when so authorized by the county boai'd,
to conduct generalized public health nursing, environmental
sanitation, or other public progi'ams pursuant to the direc
tion and under the supervision of the county health com
mittee in cooperation with the department.

" (2) The work of the county nurse, county sanitarian and
other public health personnel shall be directed by a county
health committee composed of 5 or more members appointed
by the chainnan, at least 3 of which shall be members of
the county board, and a representative of the department
appointed by the state health officer.

"(3) The county board shall approve and make an ap
propriation to caiTy out this section."

Under sec. 141.10 (1), Stats., the county board may auth
orize the county health committee to establish programs of
home nursing care, and subs. (2), (3) and (4) relate to the
establishment and charging of fees therefor. Subsections (3)
and (4) provide:

" (3) FEE SCHEDULE. A schedule of fees shall be estab
lished :

"(a) As a result of a cost study conducted at least every
3 years and filed as required with the department after ap
proval by the county board or city council; or

" (b) By the adoption of a schedule of fees established by
tl'.e department from information gathered by it.

"(4) CHARGES. Persons receiving such home nursing
care shall not be charged fees in excess of the scheduled
costs, and shall be charged according to their ability to pay
full or part costs as determined by the policy of the county
health committee or board of health. No person shall be
denied necessary services, within the limits of available per
sonnel, because of inability to pay the cost of such service.
The county board or city council shall determine the proce
dure for collecting and depositing fees and auditing receipts."

Such records could not be withheld from county health
committee members. It is also clear that the county board
has specific statutory interest in the authorization of the
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progi'am, and the determination of procedures for collecting,
depositing and auditing receipts. The board could delegate
some responsibilities in these areas to its finance commit
tee. If it has, such committee would have a right to inspect
records material to its purposes, even if such records could
be withheld from the public. See related discussion with re
spect to welfare records in 59 GAG 240 (1970) at 247, where
a specific confidentiality statute was involved.

RWWiRJV

Bidding—Real Estate, County—(Informal)—Limitations
on power of county to sell property without calling for pub
lic bids discussed.

November 30, 1971.

Paul D. Lawent

Corporation Counsel, Marathon County

You have requested my opinion concerning the right of a
county to sell real and personal property without public bid.
Whether a county has such power is governed, in part, by
sec. 59.07 (1) (c). Stats., which provides as follows:

"General powers of board. The board of each county may
exercise the following powers, which shall be broadly and
liberally construed and limited only by express language:

" (c) Transfers. Direct the clerk to lease, sell or convey or
contract to sell or convey any county property, not donated
and required to be held for a special purpose, on such terms
as the board approves. In addition any county property may,
by gift or otherwise, be leased, rented or transfeiTed to the
United States, the state, any other county within the state
or any municipality or school district within the county. Oil,
gas and mineral rights may be reserved and leased or trans
ferred separately." (Emphasis added)
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This statute applies to both real and personal property by
virtue of the words "any county proi)erty," and does not
purport to require counties to sell their property by the pub
lic bid method. Considering the general and broad language
of the statutory grant, it would appear to authorize the sale
of county owned property on much the same basis as is
proper for other \^'^isconsin governmental entities. Several
of the Wisconsin cases dealing with this general topic were
discussed in 58 OAG 179 (1969), at page 181, as follows:

.. It also has been recognized that a municipality, having
once decided that certain land is no longer needed for public
purposes, possesses considerable disci-etion in the manner

of its disposition and, in the absence of a statute so provid
ing, need not sell or lease the property by the competitive bid
method. Hermann v. Lake Mills (1957), 275 Wis. 537, 82
N.W. 2d 167. Finally, the court has indicated that before it
will void the sale of municipal property, illegality, fraud, or a
clear abuse of discretion on the part of the governing body
of the municipality which has authorized the sale, must be
shown. Newell v. City of Kenosha (1959), 7 Wis. 2d 516, 523,
96 N.W. 2d 845.

"In Wisconsin, therefore, unless restrained by statute, cit
ies and villages possess substantial authority to sell or lease
property to which they have fee title and which is not af
fected by a public trust. The Wisconsin Supreme Court em
phasized this broad authority in S. D. Realty Co. v. Sewer
age Commission of City of Milwaukee (1961), 15 Wis. 2d
15, 27, 112 N.W. 2d 177:

" 'At the time of execution of the 1958 lease the district
possessed no express statutory power to alienate or lease
property. However, we conclude that it possessed an implied
power to do so.' "

Furthermore, T direct your attention to an older opinion
of this office reported in 23 OAG 650 (1934), which recog
nizes the broad general power of a county to sell its real
property which is not acquired by tax deed.

While the legislature has granted counties the general
power to sell county property by the broad language set
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forth in sec. 59.07 (1) (c), Stats., we should not be unmind
ful of the several specific instances where the legislature
has also seen fit to place restrictions on the sale of such
property. The statute itself excludes from its application
lands which are donated to the county and required to be
held for a special purpose. Likewise, since the county boai'd
also possesses the power to impose restrictions on the man
ner in which county property is sold, I would point out that
it is always necessary to ascertain whether a resolution or
ordinance exists which requires sale bj' public bid.

Another instance where the method of sale of specific
property is limited is set forth in sec. 66.28, Stats., as fol
lows ;

"Sales of abimdoned property. Cities, villages and counties
may, at a public aution to be held once a year, dispose of any
personal property which has been abandoned, or remained
unclaimed for a period of 30 days after the taking of pos
session of the same by the city, village or county officers.
All receipts from such sales, after deducting the necessary-
expenses of keeping such property and conducting such auc
tion, shall be paid into the city, village or county treasury."

Your letter of inquiry indicates that you appreciate that
sec. 75.69, Stats., requires that the sale of tax delinquent
real estate must be advertised for bid. Generally speaking,
this section and sec. 75.35, Stats., require a class 3 notice of
the sale and appraised value of such real estate and accep
tance of the most advantageous bid which is not less than
the appraised value of the property. Section 75.35, Stats.,
provides, in part, as follows:

"Sale of tax certificates and tax deeded lands; purchase
of adjacent lands. (1) DEFINITIONS. The following terms,
wherever used or referred to in this section shall have the
following respective meanings, unless a different meaning
clearly appears from the context;

"(a) . . .

"(b) 'Tax deeded lands' means lands which have been
acquired by a municipality through enforcement of the col-
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lection of delinquent taxes by tax deed, foreclosure of tax
certificate, deed in lieu of tax deed or other means.

"(2) POWER OF MUNICIPALITY TO SELL TAX CER
TIFICATES AND TAX DEEDED LANDS, (a) Except as
provided in s. 75.69, any municipality shall have the power to
sell and convey its lands acquired in the enforcement of de
linquent tax liens in such manner and upon such terms as
its governing body may by ordinance or resolution deter
mine, . -

Section 75.69, Stats., provides, in part:

"Sale of tax delinquent real estate. (1) Except in coun
ties having a population of 500,000 or more, no tax delin
quent real estate acquired by a municipality as defined in
s. 75.35 (1) (a), shall be sold unless the sale and appraised
value of such real estate has first been advertised by pubh-
cation of a class 3 notice, under ch. 985. Any such munici
pality may accept the bid most advantageous to it but every
bid less than the appraised value of the property shall be re
jected. Any such municipality is authorized to sell for an
amount equal to or above the appraised value without re-
advertising, any land previously advertised for sale.

" (2) This section shall not apply to exchange of property
under s. 59.97 (8), to withdrawal and sale of county forest
lands, nor to the sale or exchange of lands to or between
municipalities or to the state."

It is important to appreciate that even though this statute
allows certain conveyances of tax delinquent land without
the need for public bid, such land continues to be "tax delin
quent real estate." Such land coming into the hands of the
county might be burdened with an obligation to appraise,
advertise and sell through bid if it had always been in one
of the exempt categories described in sec. 75.69 (2), Stats.,
and had never previously been offered for public bid. 42
OAG 73 (1953).

In conclusion, it is my opinion that a county does possess
the general power to sell real and personal property under
the authority set forth in sec. 59.07 (1) (c). Stats., without
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resort to calling for public bids. The general limitations on
such power are described above.

RWWrJCM

Oaths—Affirmations—(Informal)—Oaths, affirmations,
notary publics and jurats discussed.

November 30, 1971.

Kobert C. Zimmerman

Secretary of State

In your letter of August 12, 1971, you pose a number of
questions relating to oath administered by notaries public,
and the use of the phrase, "So help me God."

The common law is that an oath is an acknowledgement or
pledge by a person bound by his or her accountability to God
or by his conscience to the Supreme Being that what he or
she is averring is true. See cases cited in Black's Law Dic-
tionoAry, 4th ed. On the other hand, an affirmation is a
solemn declai'ation of truthfulness without an appeal for di
vine guidance. Again, see Black's Law Dictionary, 4th ed.

Wisconsin recognizes this distinction. Section 887.03,
Stats., provides:

"887.03 Oath, how taken. Any oath or affidavit required
or authorized by law may be taken in any of the usual
forms, and every person swearing, affirming or declaring in
any such form shall be deemed to have been lawfully sworn."

Section 887.04, Stats., reads:

"887.04 Affirmations. (1) Every person who shall declare
that he has conscientious scruples against taking the oath, or
swearing in the usual forai, shall make his solemn declara
tion or affirmation, which may be in the following form: Do
you solemnly, sincerely and truly declare and affirm that
the testimony you shall give in [here indicate the action,
proceeding or matter on trial or being inquired into] shall
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be the truth, the whole truth and nothing but the truth;
and this you do under the pains and penalties of perjury.

"(2) The assent to the affirmation by the person making
it may be manifested by the uplifted hand."

In considering these two statutory provisions, we must
also read sec. 990.01 (24), Stats., which provides:

"(24) Oath. 'Oath' includes affirmation in all cases where
by law an affirmation may be substituted for an oath. If
any oath or affirmation is required to be taken such oath or
affirmation shall be taken before and administered by some
officer authorized by the laws of this state to administer
oaths, at the place where the same is required to be taken or
administered, unless otherwise expressly directed, and, when
necessary, duly certified by such officer. If an oath is ad
ministered it shall end with the words 'so help me God.' "

In many places in the statutes the legislature uses the
teiTn "oath" when it is obvious that it meant to mean "oath

or affirmation." For example, in ch. 6, entitled, "The Elec
tors," the legislature uses "oath," "swear," and "affirm" (or
variants) interchangeably. Section 6.15 (2) (a), Stats.: "...
application . . . signed in the presence of . . . ̂ y officer
authorized by law to administer oaths. . . . I, . . . hereby
solemnly swear . ..." Section 6.18, Stats. hereby
swear or affirm .... Subscribe and sworn to . . . ." Section

6.30, Stats.: ". . . (b) He shall appear before any person
authorized to administer oath The person administering
the oath ...." Section 6.33 (2), Stats.: "The registration af
fidavit form shall be substantially as follows .... I hereby
swear (or affirm) . . . ."

We may summarize, as follows: When a notary public ad
ministers an oath, the words, "So help me God" must be
utilized, unless some other fonn of oath is set forth in or
othei'wise clearly allowed by the particular statute involved.
This is in conformity with sec. 887.03, Stats.

If the deponent or declarer asserts "conscientious scruples
against taking the oath" then, and only then, the notary
public may "swear" the deponent or declarer in affirmation
form as pro\ided in sec. 887.04, Stats.
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However, by virtue of sees. 887.03 and 990.01 (24), Stats.,
an affirmation has the same legal effect as does an oath.
Therefore, the jurat, "subscribed and sworn," will embrace
either the oath or affiraiation situation. The jurat need not
specify whether the words, "So help me God" were utilized
since it will be presumed that the notary public administered
the oath in accordance with law.

T note that sec. 137.01 (5), Stats., setting forth the powers
of notaries public, gi'ants the power to "administer oaths."
While a very narrow construction of this section might lead
to the conclusion that a notary public does not have the
power to administer affirmations, in my opinion, this would
not be a reasonable intei-pretation of this section. It is in
congruous that the legislature would empower notaries pub
lic to administer oaths and consciously withhold the power to
administer affirmations. Rather, when sees. 137.01 (5),
887.03 and 990.01 (24), Stats., are read in harmony, we
must conclude that the word "oath" in sec. 137.01 (5) ne
cessarily includes "affinnations."

RWW^rWHW

Public Welfa/re^AFDC Budget^(Informed)—An AFDC
budget must be computed on the basis of actual income.

December 8, 1971.

Gerald C. Nichol

District Attorney, Dane County

You have asked my opinion whether or not a method of
determining an AFDC budget that was formerly used by
Dane County is proper in light of recent United States Su
preme Court decisions.

The situation involved is where a stranger in an AFDC
home may or may not be able to contribute the amount
deemed necessary for his own maintenance in the home. You
state:
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"Until very recently it was the policy of the Dane County
Depai'tment of Social Services to adjust the AFDC grant
upon the reported aiTival into the household of the stranger.
This was done by adding the stranger to the family unit for
pui-poses of determining each persons share of the basic
budget needs, such as fuel, lights, food, and payments on
the dwelling for a family of that size. The stranger's share
was then deducted from the total basic needs and the re

maining shares were deemed to be the allowable amount for
the basic needs of the AFDC family. The individual needs
of the family was then added to the basic budget and to-
gethe]' they totaled the AFDC grant for the family. This
computation resulted in a lower total AFDC grant for the
family unit than the grant prior to the airival of the strang
er."

Your letter continues:

"I request an opinion as to whether or not this method
of computing AFDC grants is proper in light of the recent
United States Supreme Court decisions. May the Dane Coun
ty Depai'tment of Social Services continue with this policy or
must it, in effect, develop a new policy under which each
and every non-paying stranger living under this arrangement
is in fact ignored and is allegedly supported at the expense
of the taxpayer and the dependent childi-en whose AFDC
gi'ant he is sharing with them?"

Where the stranger is a bona fide boarder or roomer who
pays in advance, simple budgetary procedures are set forth
in the State department's service to clients manual section
in, chapter ITI-81. I presiune that the countj'- department
follows the prescribed budgetary procedure Of the manual in
those instances where the income is known. These procedures
have been approved by the Department of Health, Educa
tion and Welfare as part of the state plan to achieve uni
form standards throughout the State in accordance with 42
U.S.C.A. §602 (a) which provides that: "A State plan for
aid and sei-vices to needy families with children must (1)
provide that it shall be in effect in all political subdivisions
of the State, and, if administered by them, be mandatory
upon them," and further, "provide that the state agency
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shall, in detennining need, take into consideration any other
income and resources of any child or relative claiming Aid
to Families with Dependent Childi-en, or of any other indi
vidual (living in the same home as such child and relative)
whose needs the State determines should be considered in

determining the need of the child or relative claiming such
aid, as well as any expenses reasonably attributable to the
earning of any such income * *

The recent budgetary policy of Dane County outlined in
your letter is a reflection of state policy that was in effect
prior to the unanimous Supreme Court decision in King v.
Smith (1968), 392 U.S. 309. This decision has had a tremen
dous impact on welfare litigation and administration. For
your convenience the entire conclusion is set forth:

"Alabama's substitute father regulation, as written imd
as applied in this case, requires the disqualification of other
wise eligible dependent children if their mother 'cohabits'
with a man who is not obligated by Alabama law to support
the children. The regulation is therefore invalid because it
defines 'parent' in a manner that is inconsistent with § 406
(a) of the Social Security Act. 42 U.S.C. § 606 (a). In deny
ing AFDC assistance to appellees on the basis of this invalid
regulation, Alabama has breached its federally imposed ob
ligation to furnish 'aid to families with dependent children
«  reasonable promptness to all eligible individuals

- - 42 U.S.C. § 602 (a) (9) (1964 ed., Supp. II). Our con
clusion makes unnecessary consideration of appellees' equal-
protection claim, upon which we intimate no views.

"We think it well, in concluding, to emphasize that no
legitimate interest of the State of Alabama is defeated by
the decision we announce today. The State's interest in dis
couraging illicit sexual behavior and illegitimacy may be
protected by other means, subject to constitutional limita
tions, including state participation in AFDC rehabilitative
programs. Its interest in economically allocating its limited
AFDC resources may be protected by its undisputed power
to set the level of benefits and the standard of need, and by
its taking into account in determining whether a child is
needy all actual and regular contributions to his support.
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"All responsible governmental agencies in the Nation to
day recognize the enormity and pervasiveness of social ills
caused by poverty. The causes of and cures for poverty are
currently the subject of much debate. We hold today only
that Congress has made at least this one deteimiination: that
destitute children who are legally fatherless cannot be flatly
denied federally funded assistance on the transparent fiction
that they have a substitute father." (Emphasis supplied)

The clear import of the language used by tlie King court
is that need determinations must be based on "actual and

regular contributions to his [an AFDC child] support." Ac
cordingly, budgetary computations based on the assumption
that income is available when, in fact, it is not, is neither
realistic nor legally valid in ascertaining tlie needs of a de
pendent child.

The lesson of the King case, siiwa, is that welfare en
titlements cannot be withheld or used as a club to require a
desired standard of conduct. In tracing the history of amend
ments to the Social Security Act, the court noted that the
concept of a "worthy person," as initially used in the Act for
purposes of eligibility, was clearly discarded by Congress in
favor of rehabilitative services as a primary device to cor
rect unacceptable circumstances. The court also noted that
where an AFDC home is unsuitable, removal of the children
from such home is another possibility offered by the Social
Securitj'^ Act.

Use of the budgetary procedures which have the effect
of decreasing the amount of the AFDC grant must be based
on contribution of actual income. Othei*wise, the dependant
children in question are penalized by a decrease of aid. In
the King case the children were penalized by a denial of the
entire AFDC grant. The difference between these two situa
tions appears to be merely a matter of degree.

After the King decision, the Department of Health, Edu
cation and Welfare instructed all states that "only such net
income as is actually available for current use on a regular
basis will be considered" in determining need and amount of
assistance. C.F.E. §233.20 (3) (ii) (c), effective Januaiy 29,
1969.
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Neither the state nor the county may do as it pleases in
programs where Federal reimbursement is expected. As
stated by the United States Supreme Court in Rosado v.
Wijman (1970), 397 U.S. 397 ; "When money is spent to pro
mote the general welfare, the concept of welfare or the op
posite is shaped by Congi'ess, not the states."

The Rosado court further noted: "We see no justification
in principle for drawing a distinction between invalidating a
single non-confoiTOing provision or an entire program"
(Emphasis supplied)

I am aware of the administrative convenience and the pub
lic interests which may be advanced under policy suggested
in your opinion request. A controversial subject, of coui*se,
underlies the whole matter. I-lowever, the King court stated
that Congress had clearly spoken out with respect to this
controversial subject. Fisher, the Department of Health,
Education and Welfare has formalized a specific rule con
cerning the matter. Accordingly, budgetary practices con
trary to the rule subjects a county to indeterminate fiscal
disallowances by the Federal Government in the AFDC pro
gram.

It should be clear in light of the King case and the specifi
cations of the Department of Health, Education and Welfare
as pro\ided under C.F.R. §233.220 (3) (ii) (c) that an
AFDC grant may not be reduced by budgeting nonexistent
income. Your opinion request indicates this result would be
obtained under suggested policy where a stranger, who made
no financial contribution, was in an AFDC household. Ob
viously, a different budgetary policy must be applied to such
situations if Federal requirements are to be met.

RW:WLJ

Board of Regents—Branch Campuses—(Informal)—^Un
der ch. 100, Laws of 1971, all two-year institutions are now
under an executive head.
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December 9, 1971.

Clark Smith, Secretai-y

Board of Regents of the University of WiscoTisin System

You have requested my opinion on the effect of merger
(Chapter 100, Laws of 1971) on the Center and branch cam
puses of the former University of Wisconsin and State Uni
versities System. Specifically you have asked the following
questions:

1. Does Section 18, of Chapter 100, Laws of 1971, intend
to merge the University of Wisconsin and Wisconsin State

Universities centers at once by directing the board to "ap
point an executive head . . . for the center system . . . ?"

2. Does Section 20, (10) of Chapter 100 require the board
of regents to postpone the appointment of a single executive
head for the center system until merger is completed ?

3. Does Section 21, of Chapter 100 intend to eliminate all
branch campuses by designating these 2-year institutions as
centers ?

The answer to your first question is yes, but "merger" un
der the Act has a qualified meaning.

Section 36.06 (Im), Stats., as created by sec. 13 of ch.
100, Laws of 1971, provides in part:

"The Board of Regents shall appoint an executive head
for * * * the Center System * *

Under sec. 36.02 (3), sec. 12 of the Act, the teim "Sys
tem" is defined as:

"36.02 (3) 'System,' unless othei*wise indicated, means
the university of Wisconsin system, including all schools,
campuses, branches and property governed by the foimer
board of regents of the university of Wisconsin and the
former board of regents of state universities under ch. 37,
1969 stats."

Section 20 (1) (a) of the Act provides:
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"SECTION 20. TRANSFERS. (1) POWERS, (a) There is
transferred to the board of regents of the university of Wis
consin system all powers, duties and functions previously
vested in the board of regents of the university of Wisconsin,
the board of regents of state universities and, except as pro
vided in par. (b), all powers, duties and functions previously
vested in the coordinating council for higher education, ex
cept as they relate to institutions under chapter 38 of the
statutes."

Accordingly, "merger" for our purposes means a single
board, a single system of institutions and an administrative
head over the Center System which is included within that
single system. The single Board of Regents, to whom the
executive head of the Center System is responsible, must
operate those institutions and campuses formerly under the
Board of Regents of the State Universities pursuant to the
provisions of ch. 37, Stats., and, likewise, must operate all
former University of Wisconsin institutions and campuses
under the provisions of ch. 36, Stats. The executive head of
the Center System must comply with these same require
ments and administer the former University of Wisconsin
Centers and branches under the provisions of ch. 36, Stats.,
and the former State Universtiy branches must be adminis
tered under ch. 37, Stats. In this regard, the executive head
of the Center System will necessarily have administrative
control in this particular area over the separate central ad
ministrative offices which are retained under sec. 22 of the

Act.

The answer to your second question is no. Section 20 of
the Act, as stated previously, transfers the powers of the
former Boards to the new Board. Subsection (10) requires a
single Board to exercise these powers as they pertain to
particular institutions within the systems. The assumption
must be made that the legislature intended the chief admin
istrative executive of the Center System to function in this
same manner and to commence functioning as soon as prac
ticable after the passage of the legislation.

In answer to your third question, sec. 14 of the Act
amends sec. 36.06 (10), Stats., and provides that no
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branch campus or center may be physically eliminated. Ac
cordingly, these centers and branches must be maintained
and operated.

Prior to merger and apparently up to the present time,
the University of Wisconsin has operated a rather compli
cated system of branches, centers, and extension centers. The
State Universities, on the other hand, have operated branch
campuses pursuant to sec. 37.02 (5), Stats. Under merger,
all two-year institutions, whether formerly known or called
branches oi* centers, are designated University Center —
(location), sec. 21, ch. 100, Laws of 1971. These two-year
institutions, which mean all former two-yeai* institutions and
now designated as the Center System, will be under the di
rection and control of the chief executive of the Center Sys
tem as provided for in sec. 13 of Chapter 100. Accordingly, in
answer to your third question, all two year institutions whe
ther previously referred to as branches or centers, are now
incoi'porated in a single "Center System" and are subject to
the administration of the executive head of the "Center
System."

R\TO:CAB

Reapportionment—Supervisory Districts—(Formal)—
Reapportionment of county supeiwisory districts under sec.
59.03 (2) (b). Stats., discussed in reference to the require
ment that county boai'ds consider existing town, village and
city boundary lines in structuring the appoi'tionment plan.

December 10 ,1971.

AI..DWIN H. Seefeldt, Corporation Counsel
Washington County

You request my opinion on a number of questions con
cerning the extent to which a county board must, when re-
apportioning its supervisory districts, adhere to the munici
pal boundary criteria set forth in sec. 59.03 (2) (b), Stats.

Section 59.03 (2) (b), Stats., provides as follows:
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"(b) Creation of snpervisory districts. The county hoard
in each county shall establish and number supervisory dis
tricts, after a public hearincj, in such a manner that each
supervisor shall represent as nearly as practicable an equal
number of perso7is, but considering such other factors as
continuity of interest, compactness and contiguity of exist
ing town, village and city lines. More than one municipality
may be placed in any supervisory district and more than
one district may be formed within a municipality. Whenever
conditions arise where creation of a supervisory district
based primarily on population cannot be achieved without
violating municipal boundary lines, but where a combination
of 2 or more municipalities could be established creating a
supervisory district of approximately double the popula
tion average of the other supervisory districts, the county
board may create such a supervisory district and designate
that 2 supervisors be elected from such a disti'ict." (Empha
sis added)

You first inquire as follows:

"Is the statutory criteria to adhere to municipal boundaiy
lines as definitely implied by the language of Wis. Stats.,
§ 59.03 (2) (b) to be regarded as unconstitutional and there
fore, to be ignored if sti'ict adherence to it results in dis
tricts which have an unacceptably wide deviation of popula
tion?"

In establishing supervisory districts, the county board is
required to insure that "each supervisor shall represent as
nearly as practicable an equal number of persons." This
legislative directive simply emphasizes the equality of repre
sentation required under both Art. I, sec. 1, Wis. Const.,
and under the equal protection clause of the Fourteenth
Amendment to the United States Constitution. State ex rel.
Sonnebom v. Sylvester (1965), 26 Wis. 2d 43, 132 N.W. 2d
249. Naturally, therefore, the principle of equal representa
tion is first among the various considerations in any county
reapportionment. As you point out, however, the legislature
did not view the task of achieving equal representation as
necessarily inconsistent with adherence to certain standards,
among them, the goal of utilizing town, village and city
lines, if possible.
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The February 3,1965, Report of the County Board Repre
sentation Committee to the 1965 Legislature described the
various standards to be followed in county board reappor-
tionment under the above statute, as follows, at page 5:

"Consistent with the legislative directive to the study
committee, s. 5.9.0,? (3) CbJ of S.B. 1 directs the county
boards to establish supervisory districts which will 'repre
sent as nearly as practicable an equal number of persons.'
This paragraph of the bill also sets forth other standards
which the boards must consider in setting up the new dis
tricts. These include:

"(1) continuity of interest:

"(2) compactness; and

"(3) contiguity of existing town, village and city lines.

"Recognizing that the distribution of population within
individual counties is uneven, the committee concluded that
apportionment of 'equal population' supervisory districts
would be feasible only if the counties are permitted some
flexibility in deteimining the boundaries of the new districts.
Therefore, par. (b) provides that:

"(1) more than one municipality may be placed in any
supervisoiy district;

" (2) more than one district may be formed within a muni
cipality; and

" (3) under special circumstances [set forth in some detail
in s. 59,03 (2) (b)], 2 supervisors may be elected from a
single district."

In order to provide county boards with the flexibility ne
cessary to create districts of nearly equal population, which
also follow municipal boundary lines, the legislature has
made it clear that counties can place more than one whole
municipality within one district or create more than one
whole district within a municipality.

Furthermore, the legislature appears to have anticipated
that situations would arise where honoring municipal boun-
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daiy lines would not be possible if the county board was to
insure equal representation. It has apparently attempted to
respond to this ix)ssibility by authonzing the election of
two supeiwisors at large from a district comprising two or
more municipalities, constituting approximately double the
population average of the single member districts, if such
would assist in apportioning county supervisory districts on
town, village and city lines.

I am aware that some counties may have been reluctant to
utilize multi-member districts in the past, fearing that the
election at large of two supervisors from a single district
would be challenged as an attempt to dilute the representa
tion of certain segments of the voting populace. However,
despite initial fear that the use of multi-member districts

might not be upheld by the courts, attacks on apportionment
plans utilizing this type of district elsewhere have not met
with general success, at least where such districts have
contained no built-in bias nor operated to impair the voting
strength of any particular racial or political element of the
voting population. The law on the subject of multi-member
district was quite recently outlined by the United States
Supreme Court in Whitcomh v. Chavis (1971), 403 U.S. 124,
91 S.Ct. 1858, 29 L.ed. 2d 363, at pp. 375-76, as follows:

"The question of the constitutional validity of multi-mem
ber districts has been pressed in this Couri since the first
of the modern reapportionment cases. These questions have
focused not on population-based apportionment but on the
quality of representation afforded by the multi-member dis
trict as compared with single-member district. In Lucas v.
Forty-Fourth General Assembly, 377 U.S. 713, 84 S.Ct. 1459,
12 L.ed. 2d 632 (1964), decided with Reynolds v. Sims, we
noted certain undesirable features of the multi-member dis

trict but expressly withheld any intimation 'that apportion
ment schemes which provide for the at-large election of a
number of legislators from a county, or any political sub
division, are constitutionally defective.' 377 U.S. at 731, n.
21, 84 S.Ct., at 1471. Subsequently, when the validity of
the multi-member district, as such, was squarely presented,
we held that such a district is not per se illegal under the
Equal Protection Clause. [Cases cited.] That voters in multi-



442 Opinions op the Attorney General

member districts vote for and are represented by more legis
lators than voters in single-member districts has so far not
demonstrated an invidious discrimination against the latter.
But we have deemed the validity of multi-member district
systems justiciable, recognizing also that they may be sub
ject to challenge where the circumstances of a particular
case may 'operate to minimize or cancel out the voting
strength of racial or political elements of the voting popula
tion.' Foi-tson, 379 U.S., at 439, 85 S.Ct., at 501, and Bums,
384 U.S., at 88, 86 S.Ct., at 1294. . . . But we have insisted
that the challenger carry the burden of proving that multi-
member districts unconstitutionally operate to dilute or can
cel the voting strength of racial or political elements. We
have not yet sustained such an attack."

There do appear to be certain benefits which result from
attempting to establish supervisory district lines along ex
isting municipal boundaries. First, if such lines are followed,
there may be less temptation to gerrymander. At least, it
would seem probable that following such lines would most
likely result in a more compact district consisting of people
with an identifiable community of interest. Thus, following
existing town, village and city boundary lines may result in
also satisfying the other standards set forth by the legisla
ture in sec. 59.03 (2) (b). Stats. It should also be appre
ciated that voting precincts do normally follow municipal
boundary lines. Should a supervisory district sever the pre
cinct, the conduct of an election for county board supervisor
in that precinct becomes more complicated because precinct
election officials must service electors voting for candidates
for county board supeiwisor from the two or more districts
lying within the precinct, unless the problem can be resolved
by the division or consolidation of election precincts under
the provisions of sec. 5.15, Stats.

The emphasis of our legislature on the importance of ex
isting town, village and city boundaries appears to have
had some early, if guarded, acceptance in Reynolds v. Sims
(1964), 377 U.S. 533, 84 S.Ct. 1362, 12 L.ed. 2d 506, 537,
where the court indicates that the use of political subdivision
lines is constitutionally valid "... so long as the resulting ap
portionment [is] one based substantially on population and
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the equal-population principle [is] not diluted in any signifi
cant way. . . More recently, there has been further indi
cation that the court will accept efforts to maintain the
identity of local governmental units where compatible with
the general principle of population equality. Thus, in Abate
V. Mundt (1971), 403 U.S. 182, 91 S.Ct. 1904, 29 L.ed. 2d
399, 402-403, the following is stated:

"In assessing the constitutionality of various apportion
ment plans, we have observed that viable local governments
may need considerable flexibility in municipal arrangements
if they are to meet changing societal needs. Sailors v. Kent
Board of Education, 387 U.S. 105, 110-111, 18 L.ed. 2d 650,
654, 655, 87 S.Ct. 1549 (1967), and that a desire to preserve
the integrity of political subdivisions may justify an appor
tionment plan which departs from numerical equality. Rey
nolds V. Sims, 377 U.S. 533, 578, 12 L.ed. 2d 506, 536, 84
S.Ct. 1362 (1964). These observations, along with the facts
that local legislative bodies frequently have fewer represen
tatives than do their state and national counterparts and
that some local legislative district may have a much smaller
population than do congressional and state legislative dis
tricts, lend support to the argument that slightly greater
percentage deviations may be tolerable for local government
apportionment schemes, cf. Reynolds v. Sims, supra, at 578,
12 L.ed. 2d at 536. Of course, this Court has never suggested
that certain geographic areas or political interests are en
titled to disproportionate representation. Rather our state-
ipents have reflected the view that the particular circum
stances and needs of a local community as a whole may
sometimes justify departures from strict equality."

Although the Abate case dealt with the reapportionment
of a county board of supervisors, the case dealt with New
York law and I consider the population variation approved
by the court in that instance, i.e., a total deviation from
equality of 11.9 percent, probably unacceptable under the
law and system of local government in existence in Wis
consin today. Not only did the court emphasize the extreme
ly limited application of its decision, but it is evident that
the peculiar circumstances upon which the court relied in
justifying such population variation do not exist in our state.
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However, the case does point out the continuing willingness
of the coui-t to accept, as feasible, reapportionment plans
which emphasize utilization of municipal boundary lines.

Tn direct response to your first question, then, it is my
opinion that the statutory directive in sec. 59.03 (2) (b).
Stats., to adhere to existing town, village and city boundary
lines in the course of structuring county supervisory dis
tricts upon reapportionment, is not unconstitutional, and that
such requirement must be adhered to "so long as the result
ing apportionment [is] one based substantially on popula
tion and the equal-population principle [is] not diluted in any
significant way." Reynolds v. Sims, supra, 12 L.ed. 2d, at
page 537. Tt should be appreciated, however, that municipal
boundary line criteria may be unconstitutionally applied.

Your second question asks:

"If it is determined that municipal boundary lines may
be disregarded in the interest of more equalized population
per district, what criteria shall be used to estimate popula
tion for the puiq^ose of splitting municipalities?"

In addition to the two-member district discussed above,
most counties have the ability to alter the number of county
board supervisors, and therefore supei-visoiy districts, un
der the pro\dsions of sec. 59.03 (2) (a). Stats. However, I
fully realize that despite this flexibility, county boards may
not be able to utilize existing town, village and city lines in
establishing supervisory districts and at the same time in
sure that each qualified voter be given a vote which is equal
ly weighted, insofar as is practicable, with votes cast by all
other electors in the county. Under such circumstances, of
course, existing town, village and city lines not only may
be disregarded, but must be disregarded in order to insure
a constitutional apportionment of the county board.

However, this does not mean that the county board may
resort to "estimates" of population for the pui'pose of split
ting municipalities. Section 59.03 (2) (c). Stats., provides as
follows:

"(c) Apportioning supervisory districts. Following each
federal decennial census the secretary of state shall certify
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to each county board chairman the population of each town,
village and city in the county. As soon as practicable but
not more than one year after receiving the population certifi
cation, the county board in each county shall apportion coun
ty supendsory districts as provided in par. (b) and the cliair-
man of the county board shall file a certified copy of the
apportionment plan with the secretary of state."

The requirement that such apportionment be made fol
lowing each Federal decennial census quite clearly indicates
that the census so taken is to be the basis of such appor
tionment. This view is consistent with that expressed in an
early decision of the Wisconsin Supreme Court concerning
similar language in our Wisconsin Constitution referring to
apportionment of the legislature. In that case, State ex rel.
Lamb v. Cunningham, Secretary of State (1892), 83 Wis.
90, 53 N.W. 35, the court said, at page 140:

" '. . . It seems to be well established that courts will take

judicial notice of a census, whether taken under the author
ity of the state or United States.... The apportionment is to
be "according to the number of inhabitants," and made at
the next session after the state or United States enumera
tion ; and the enumeration is evidently intended as the basis
of apportionment. The court will take judicial knowledge of
the location, general boundaries, and the juxtaposition of
the several counties, towns, and wai'ds mentioned in the
act in question, and of matters of common knowledge.'. ..

"Thus it is very obvious, under the rulings of this court
in the previous case, [State ex rel. Attorney General v. Cuti-
ninghavn (1892), 81 Wis. 440, 510, 51 N.W. 724] that it is
not permissible for the defendant here to allege and prove
that in making the last apportionment the legislature acted
upon the theory that the counties of Chippewa, Florence,
Forest, Oneida, Langlade, Price, and Taylor contained 12,777
more inhabitants than appears from the census of 1890, for
to do so would open the door on the other side to prove that
the other counties of the state, or some of them, contained
less inhabitants than appears from the census. Besides, if
proved, it would only show that the legislature purposely dis
regarded the standard of population thus conclusively fixed
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by the constitution, and based their action upon other com
putations, estimates, or considerations. . .

It must be admitted at the outset that the rules utilized

by the Federal Bureau of the Census to establish population
statistics leave much to be desired for basic apportionment
purposes. The report of the bureau designated "U.S. Cen
sus of Population: ] 970 NUMBER OF INHABITANTS Final
Report PC(1)-A51 WISCONSIN," at page 111, in fact, sup
ports this general appraisal of the census data:

"USUAL PLACE OF RESIDENCE

"In accordance with census practice dating back to 1790,
each person enumerated in the 1970 census was counted as
an inhabitant of his usual place of residence, which is gen
erally construed to mean the place where he lives and sleeps
most of the time. This place is not necessarily the same as
his legal residence, voting residence, or domicile. In the vast
majority of cases, however, the use of those different bases
of classification would produce substantially the same sta
tistics, although there may be appreciable differences for a
few areas."

liikewise, although the United States Supreme Court has
demanded "equal population" as the basis for apportionment,
the court has not defined what it means by population. Thus,
in Bums v. Richardson (1966), 384 U.S. 78, 91, 86 S.Ct.
1286, 16 L.ed. 2d 376, 390, the court indicates:

". . . We start with the proposition that the Equal Pro
tection Clause does not require the States to use total popu
lation figures derived from the federal census as the stand
ard by which this substantial population equivalency is to be
measured. ..."

However, although some other type of population basis
may be constitutionally permissible, in Wisconsin the total
population figures derived from the Federal decennial cen
sus has been established as the basis for apportionment. In
the absence of demonstrated fraud, etc., then, such data
should be utilized without alteration or adjustment.
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The data obtained as a result of the 1970 Federal census

contains highly detailed breakdowns of population in most
areas, including population breakdowns which follow lines
other than municipal boundary lines. Aside from legal
considerations, therefore, the quality and detail of the cur
rent census appears to have eliminated any need for esti
mates of populations. If it is not possible to follow existing
town, village and city boundaiy lines, other lines developed
as part of the census data itself should be utilized. However,
in those few counties where i)opulation is so sparse that
no census breakdown of population within individual muni
cipalities exists, the county board should rely on the use of
the two-number district and their authority to alter the num
ber of supervisors to insure that representation falls within
constitutional limits.

Your third question asks:

"Does Wis. Stats., §59.03 (2) (b) require a county board
to adopt a plan providing for a larger number of supervisors
(but within the statutory maximum) if that plan violates
fewer municipal boundary lines, than an altemate plan
providing for fewer supervisors, assuming that both plans
have the same (acceptable) percentage of deviation in popu
lation?"

There are, of course, a great many factors which affect
whether or not a particular apportionment plan will ultimate
ly be found acceptable. One of the variables available to as
sist county boards in achieving an equitable reapportion-
ment which complies with the various requirements of sec.
59.03 (2) (b). Stats., is the ability of the board to alter the
number of county supervisory districts. This power should
be utilized to insure the most rationally designed plan possi
ble. The "percentage of deviation" in population of each pro
posed district from the mean or theoretically ideal average
district, is only one of several tests which are utilized to
measure the quality of an apportionment effort. No one test
can be said to accurately determine the validity of a plan
under consideration.

Assuming that two different plans of apportionment were
otherwise identical, sec. 59.03 (2) (b), Stats., would clearly
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require that the county board adopt that plan which more
closely adhered to existing town, village and city boundary
lines. Furtheimore, generally speaking, all else being equal,
if a gi'eater adherence to principles of equal representation
as well as adherence to such boundary lines can be achieved
by adjustments in the number of supervisors, it appears
that the statute contemplates that the county board will at
tempt to adjust the number of supervisors so as to achieve
those desired results.

As has so many times been pointed out by our courts, ap
portionment is essentially a legislative matter. The appor
tionment plan must not only be the most equitable practica
ble, but it must also be rationally designed. It represents,
after all, an exercise of legislative judgment and a weighing
of various priorities. Therefore, just as the courts have re
frained from laying down any hard and fast rules dictating
the degree of mathematical exactitude required in legisla
tive apportionment, this office must refrain from dictating
the extent to which county boards must utilize their ability
to change the number of county supervisors to affect the
legitimate goals of reapportionment.

Your last question asks:

"Same situation as #3, but the plan providing for fewer
supervisors, while violating more municipal boundary lines,
results in a smaller percentage of deviation in population ?"

My response to your third question is obviously also large
ly applicable to this question as well. I would point out, how
ever, that the principal purpose of reapportionment and the
overriding consideration at all times is the assurance of
equal representation. A particular plan should satisfy this
as well as all the other statutory requirements of county
apportionment set forth in sec. 59.03 (2) (b). Stats., if
possible. However, where it becomes evident that an other
wise legitimate standard competes with the primary func
tion of reapportionment, i.e., equality of voting power, then
the course of action must be followed which favors the latter.

RWVrJCM
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Juvenile Court—District Attorney—(Informal)—Juven
ile judge may admit or exclude district attorney in juvenile
proceedings.

December 17, 1971.

Gerald C. Nighol

District Attorney, Dane County

You have asked my opinion whether a juvenile court has
the discretionary power to exclude the district attorney in
juvenile proceedings.

Your question must be answered affirmatively. It is well
established that juvenile proceedings are in the nature of a
judicial investigation without adversary parties in the sense
of an ordinary lawsuit. In re Aronsen (1953), 263 Wis. 604,
58 N.W. 2d 553. The procedure to be foUowed at a hearing is
determined by the juvenile court judge. It may be as formal
or informal as he considers desirable. Only such persons may
be admitted to a hearing as the court shall find to have a
direct interest in the case or in the work of the court. Sec.

48.25 (1), Stats.

Section 59.47 (11), Stats., imposes a duty upon the dis
trict attorney to "perform any duties in connection with
juvenile court proceedings as the juvenile court judge may
request." Section 48.04 (3), Stats., requires that "the district
attorney shall perform any duties in connection with court
proceedings as the judge may request."

In 1929, one of my predecessors indicated that it was not
the duty of the district attorney to appear in juvenile cases
unless requested to do so by the juvenile court. In contem
plation of the children's code, these proceedings are not sup
posed to be of a criminal nature. The presence of the district
attorney would give the appearance or impression of a crimi
nal prosecution. 18 OAG 573.

Based on the foregoing, it seems fairly clear to me that
the juvenile court has the discretion to admit or exclude the
presence of the district attorney in juvenile proceedings.

RWIV.-WLJ
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Orimirial Prosecutions—Venue—(Formal)—Substitute
Amendment 1 to Assembly Bill 452, providing for statewide
venue for certain sex crimes, is unconstitutional because of
its conflict with Art. 1, sec. 7, Wis. Const.

December 20, 1971.

Patrick J. Lucey

Governor of Wisconsin

You have requested my opinion regarding the constitu
tionality of Assembly Bill 452 as amended by Assembly Sub
stitute Amendment 1, a bill which provides in part for state
wide venue in certain sex crimes prosecutions. Specifically,
the pertinent portion of the bill states that:

"Where the offense is in violation of ss. 944.01, 944.02,
944.06, 944.10, 944.11, 944.12 and 944.17, it is only neces
sary that the state prove the event occurred in this state to
establish venue."

Article I, sec. 7, Wis. Const., provides that:

"In all criminal prosecutions the accused shall enjoy the
right to be heard by himself and counsel; to demand the na
ture and cause of the accusation against him; to meet the
witnesses face to face; to have compulsory process to com
pel the attendance of witnesses in his behalf; and in prose
cutions by indictment, or information, to a speedy public
trial by an impartial jury of the county or district wherein
the offense shall have been committed; which county or
district shall have been previously ascertained by law." (Em
phasis added)

The right to be tried in "the county or district wherein the
offense shall have been committed" is a personal one of the
accused and may be waived only at his request. Bennett v.
State (1883), 57 Wis. 69, 14 N.W. 912, 46 Am. Rep. 26.
Neither the state nor an agent thereof in a criminal prosecu
tion may waive this right. In Wheeler v. State (1869), 24
Wis. 52, a statute providing for a change of venue on motion
of the district attorney was held an unconstitutional usurpa
tion of the accused's rights.
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Over the yeai's, the Wisconsin court has encountered some
difficulty with that venue provision due primarily to the
fact that the command is couched in terms of both county
and district. What a county comprehends is obvious. Not so
obvious is what may constitute a constitutionally valid dis
trict. The court has said in this regard that:

"The word 'district' here plainly means something differ-
rent from a county; otherwise the word would be useless. In
the case of In re Eldred, 46 Wis. 530, it was said that both
words must be held to have a meaning and a use. If there
may be a district with different boundaries from those of a
county, why may not such district be smaller than a county,
as well as larger? We see no good reason." (Emphasis added)
Shaffel V. State (1897), 97 Wis. 377, 380, 72 N.W. 888.

What that "something" is has never been precisely deter
mined. Rather the court has been content to define "district"
on a case by case basis. Among the conditions which have
satisfied the court's notion of a district for venue purposes
are the following:

(1) State ex rel. Brown v. Stewart (1884), 60 Wis. 587,
19 N.W. 429. Crimes committed within 100 rods [later stat-
utorily changed to ̂  mile] of the boundary of county A
were triable in County A. Such overlap into the next county
constituted a valid district.

(2) State V. McDonald (1901), 109 Wis. 506, 85 N.W.
502. Crimes committed on a boundary water (such as Green
Bay or I<ake Winnebago) were triable in any county which
abutted that water, those counties comprising a valid dis
trict.

(3) State V. Pauley (1860), 12 Wis. 599. Crimes such as
where the victim is wounded in one county and dies in
another, are triable in either of the counties.

(4) Pamanet v. State (1970), 49 Wis. 2d 501,182 N.W. 2d
459. Crimes committed in Menominee County may be tried
in Shawano County, the two counties comprising a single
"district."
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The court has never sanctioned a scheme whereby the en
tire state would constitute a district within the venue i)ro-
vision of Art. I, sec. 7, Wis. Const. In order to sustain the
constitutionality of A.B. 452, the court would have to so
hold. This, in my opinion, requires a tortured construction
of the word "district" and would effectively render the con
stitutional command meaningless.

It is, therefore, my opinion that the proposed statute is
unconstitutional insofar as it attempts to create a statewide
"district" for the trial of sex crimes.

RWW:SOT

Civil Rights—Liquor License—(Infonrml)—^Restoration
of civil rights under sec. 57.078, Stats., is not a "pardon" for
the purposes of liquor and cigarette license statutes.

December 22, 1971.

Frank A. Meyers

Director of Operations, Division of Criminal
Investigation

You have requested my informal opinion regai'ding what
effect, if any, sec. 57.078, Stats., has on the issuance or
approval by the Department of Justice of intoxicating liquor
and cigarette licenses or permits. Specifically, you ask whe
ther the automatic restoration of civil rights to a convicted
felon under sec. 57.078 can be substituted for the word

"pardon" for purposes of the liquor and cigarette license
statutes.

The Department of Justice may not issue a hquor or
cigarette license or permit to an applicant who is not of
good moral character. See sees. 176.05, 139.04 (1), and
189.37 (1), Stats. An applicant may be found not to be of
good moral character if he has been convicted of a felony
and has not been pardoned.
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Those statutes are clear and specific. Either an applicant
obtains a pardon or else the felony conviction may or shall
be determinative of bad moral character. The legislature
could have provided, as it did for nonintoxicating beverages
under sec. 66.058 (1) (b), Stats., that a license may not be
granted to a person convicted of a felony "unless such per
son has been restored to civil rights." Prior to 1949, sec.
66.058 (1) (b) exempted only those convicted felons who
have been pai'doned. After sec. 57.078, Stats., was created in
1947, the legislature deleted the word "pardon" and added
"restored to civil rights" to sec. 66.058 (1) (b).

This change in the nonintoxicating beverage law has im
portant meaning for the liquor law. The fact that no change
regarding pardons was made to the liquor law in 1949, or at
any subsequent time, is a clear legislative intent that par
doned felons could be considered to be of good moral char
acter while felons who merely had their civil rights restored
under sec. 57.078, Stats., could not be so considered. Further
more, when sees. 189.84 (1) (c) 2 and 189.37 (1) (c) 2.
of the cigarette license statutes were created by ch. 252,
Laws of 1969, the standard of "pardon," and not "restored
to civil rights" was used.

It is true that a pardon does restore civil rights. However,
a pardon should not be confused with the automatic restora
tion procedure of sec. 57.078, Stats. A pai'don is issued by
the governor in his discretion. It is not automatic like sec.
57.078. Also, under the provisions of sec. 57,10, Stats., an
applicant for a pardon must serve on the governor his own
sworn statement, written statements by the judge and dis
trict attorney who tried the case concerning their views, and
a certificate by the keeper of the prison stating whether the
applicant conducted himself in a peaceful and obedient man
ner. The governor, equipped with these evaluations concern
ing the applicant, and any further investigations he may
make regarding the applicant, then expresses his judgment
on whether to grant a pardon. In a sense, a review has been
made by several sources of the applicant's character. This
is not true of the automatic restoration of civil rights pro
cedure of sec. 57.078.
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Therefore, it is my informal opinion that a convicted felon
must obtain a pardon before he may be considered to be of
good moral character for purposes of the intoxicating liquor
and cigarette license statutes. The mere restoration of civil
rights under sec. 57.078, Stats., is not a substitute for a
pardon.

R\VW:PAP

Charitable Solicitations—Leagtie of Women Voters—
(Formal)—^The League of Women Voters of Wisconsin, Inc.,
and its local league organizations, fall within the definition
of a "charitable organization" as defined in sec. 440.41 (1)
(a). Stats., and, therefore, unless these organizations are
"exempt persons" as described in sec. 440.41 (3), Stats.,
they must register -wdth and submit annual reports to the
Department of Regulation and Licensing as required by the
provisions of sec. 440.41 (2) and (4), Stats. Section 440.41
(1) (a), construed.

December 23, 1971.

George Greeley, Secretary

Department of Regulation & Licensing

You ask my opinion whether the League of Women Voters
of Wisconsin, Inc., or any of its local league organizations,
must comply with sec. 440.41, Stats., relating to the regula
tion of charitable solicitations. For the reasons hereinafter

set forth, it is my opinion that they must, unless these or
ganizations are "exempt persons" as described in sec. 440.41
(3) , Stats.

The state league organization was incorporated as a non
stock, non-profit Wisconsin corporation imder ch. 181, Stats.,
on April 11,1968. In its Articles of Incorporation on file with
the Secretary of State, the corporation's purposes are set
forth as being "to promote political responsibility through
informed and active participation of citizens in government."
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A letter you received from the president of the corpora
tion states that it is a volunteer organization which does not
employ fund-raisers or bookkeeping pei*sonnel; that it does
solicit contributions from non-members and that it and its
local subsidiaries have been determined to be tax-exempt
organizations by the Internal Revenue Service pursuant to
26U.S.C. sec. 501 (c) (4).

The question here is whether the League is a "charitable
organization" as defined by sec. 440.41 (1) (a), Stats.* That
section provides that a charitable organization includes "any
benevolent, philanthropic, patriotic or eleemosynary person
or one purporting to be such," The word "person" as used
in this section includes all partnerships, associations and
bodies politic and corporate. Sec. 990.01 (26), Stats.

This charity licensing law, which was enacted in 1961, has
not yet been construed by our Supreme Court. Thus, we must
examine sec. 440.41 (1) (a). Stats., in light of the generally
accepted rules of statutory construction.

Since sec. 440.41 (10) (c), Stats., provides for penalties
for violations of this section, it is clear that the charity li
censing law is a penal statute. The general rule is that penal
statutes must be strictly construed. 3 Sutherland, Statutory
Construction (3rd ed.), sec. 5604. However, as our Supreme
Court pointed out in State v. Helmann (1916), 163 Wis. 639,
643, 158 N.W. 286:

"* * * That does not mean that such a statute should be

so construed for the purpose of minimizing its effect; but
be so construed to effect the legislative intent. The sole of
fice of judicial construction of a statute is to give efficiency
to the purpose of the lawmaking power."

Or, to state the rule another way, penal statutes, like any
other, should be so construed as to effect the obvious legisla
tive purpose; but they should be strictly construed to exclude
from their penalties those acts which are not clearly within
the legislative purpose. State ex rel. Skinners v. Grossman
(1933), 213 Wis. 135, 140, 250 N.W. 832.

•In construing this section, the torm "League" includes both the
parent state organization and its various local organizations.
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I think it is undisputed that the legislative purpose be
hind sec. 440.41, Stats., is to ensure that funds solicited from
the public for charitable puiTposes are not diverted to other
uses. Sec. 440.41 (2) (a) 11., Stats. Therefore, the statute
should be construed to effect this purpose.

The four adjectives used in sec. 440.41 (1) (a). Stats.,
ai*e general and wide-ranging terms. Their use is entii'ely
consistent with the legislative pui*pose, which is to encour
age contributions to charity by making sure that such con
tributions are used for charitable pui-poses.

The New York courts, in construing a statute identical in
wording to sec. 440.41 (1) (a). Stats., have held that not all
the purposes of an organization need be charitable in order
to have it come within the meaning and intent of such a
statute. Green v. Javits (1957), 7 Misc. 2d 312, 166 N.Y.S.
2d 198, 201. Therefore, it is my opinion that if an organiza
tion has any purpose which can be defined as charitable,
whatever other pui*poses it may have, it would be a "charit
able organization" within the meaning and intent of sec.
440.41 (1) (a).

That then leads me to the determinative question in tiiis
opinion—^whether any of the puiposes of the League are
"charitable" within the meaning and intent of this statute.

In sec. 701.10 (1), Stats., relating to charitable trusts, our
legislatui*e has defined the following as "chaiitable purposes"
for which a charitable trust may be created:

"* * * relief of poverty, advancement of education, ad
vancement of religion, promotion of health, governmental
or municipal purposes or any other puipose the accomplish
ment of which is beneficial to the community."

This broad definition expresses the legislative intent of
favoring gifts to charity and of doing everything possible
to sustain them. It is my opinion that sec. 440.41, Stats.,
embodies this same intent. Therefore, I feel it is proper to
use the definition of "charitable pui'poses" found in sec.
701.10 (1), Stats., in construing sec. 440.41 (1) (a). Stats.,
under the rule of construction that statutes upon the same
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matter or subject must be construed together. State ex rel.
Plowman v. Lear (1922), 176 Wis. 406, 409, 186 N.W. 1014.

Applying this definition to the League's above-stated pur
poses, I have little difficulty in concluding that they fall
within the category of being "beneficial to the community."
IV Scott on Trusts (3rd ed.), sees. 374.4 and 374.5 and Bo-
gert, Trusts and. Trustees (2d ed.), sec. 378, pages 181-183.

Further support for this conclusion can be found by ex
amining the language of 26 U.S.C. sec. 501 (c) (4), the Fed
eral statute under which the League was granted tax-exempt
status by the Internal Revenue Service. That subsection pro
vides for an exemption as follows:

"Civic leagues or organizations not organized for profit
but operated exclusively for the promotion of social welfare,
or local associations of employees, the membership of which
is limited to the employees of a designated person or per
sons in a particular municipality, and the net earnings of
which are devoted exclusively to charitable, educational, or
recreational purposes."

This subsection should be read with the provision in sec.
140.41 (3) (c), Stats., that civic organizations "which solicit
contributions solely from their membership shall not be re
quired to register with the department." Construed together,
these two provisions mean that civic organizations which do
solicit contributions from non-members, as the League does,
are required to register with your department unless some
other subsection of sec. 440.41 (3) specifically exempts
them from such registration.

Section 440.41 (3), Stats., provides as follows:

" (3) EXEMPT PERSONS. The following persons shall not
be required to register with the department:

"(a) Corporations organized under the religious corpora
tions law, and other religious agencies and organizations, and
charities, agencies, and organizations operated, supervised or
controlled by or in connection with a religious organization;
and
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"(b) Educational institutions when solicitation of contri
butions is confined to its student body and their families,
alumni, faculty and trustees.

" (c) Any charitable organization which does not intend to
solicit and receive and does not actually receive contributions
in excess of $500 during any 12-month period ending Decem
ber 31 of any year, provided all of its fund raising functions
are carried on by persons who are unpaid for such services.
However, if the gross contributions received by such chari
table organization during any 12-month period ending De
cember 31 of any year is in excess of $500, it shall within
30 days after the date it has received total contributions in
excess of $500 register with the department under sub. (2).
Fraternal, civic, benevolent, patriotic and social organiza
tions which solicit contributions solely from their member
ship shall not be required to register with the department.

"(d) Persons requesting any contributions for the relief
of any individual, specified by name at the time of the soli
citation, if all of the contributions collected, without any de
ductions whatsoever, are turned over to the named benefi-
ciarj'.

" (e) Any local, county or ai*ea division of a charitable or
ganization supervised and controlled by a superior or parent
organization, incorporated, qualified to do business, or doing
business within this state, if the superior or parent organiza
tion files a registration statement on behalf of the local,
county or area division in addition to or as part of its own
registration statement. Where a registration statement has
been filed by a superior or parent organization, it shall file
the annual report required under sub. (4) on behalf of the
local, county or area division in addition to or as part of its
own repori, but the accounting information required under
sub. (4) shall be set forth separately and not in consolidated
form with respect to every local, county or area division
which raises or expends more than $500 during any 12-
month period ending December 31 of any year."

From the information that I now have regarding the
lieague's structure, it appears that both subsection (c) and
subsection fe) might apply here.
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Pursuant to subsection (c), the state organization and
those of its local organizations which do not receive contri
butions in excess of $500 during any 12-nionth period ending
December 31 of any year, would be exempt from registration,
provided all their fund raising functions were carried on by
persons who were unpaid for such services.

Pursuant to subsection (e), the state organization, if it so
desires, can file on behalf of its various local organizations as
an addition to or a part of its own registration statement. If
this procedure is followed, the local league organizations
would be exempt from the registration requirements of sec.
440.41 (2), Stats. However, it should be pointed out that the
state organization would then have the obligation of filing
the annual report required by sec. 440.41 (4), Stats., on be
half of its local organizations.

Therefore, it is my opinion that the League of Women
Voters of Wisconsin, Inc., and its local league organizations,
fall within the definition of a "charitable organization" as
defined in sec. 440.41 (1) (a). Stats. Thus, unless these
organizations are "exempt persons" as described in sec.
440.41 (3), Stats., they must register with and submit an
nual reports to the Department of Regulation and Licensing
as required by the provisions of sees. 440.41 (2) and (4),
Stats.

RWWiSS

Microfilming- -Authorized Records—(Formed)—Regis
ters of deeds in counties under 500,000 cannot utilize micro

filming to comply with initial duty to record or file docu
ments unless county board has elected to be controlled by

ch. 228, Stats., as permitted by sec. 228.07, Stats., created
by ch. 104, Laws of 1971. Sections 59.512 and 889.30, Stats.,
authorize such officer, with county board approval, to mahe

microfilm copies of original records.



460 Opinions of the Attorney General

December 24,1971.

Daniel L. LaRocque

Disti-ict Attorney, Marathon County

You have requested my opinion whether the provisions of
sec. 59.512, Stats., regarding the microfilming of records of
deeds, mortgages or other instniments, when authorized by
the county board, pennit the register of deeds, in a county
under 500,000 population, to utilize the process of microfilm
ing for filing and recording so as to create the primary or
original record he is required to keep under sec. 59.51 (1),
Stats.

T am of the opinion that they do not.

Chapter 228, Stats., does permit recording officers in coun
ties of over 500,000 population to utilize microfilming as a
means of filing or recording documents. That chapter is re
ferred to in sec. 59.51 (1), Stats. However, the reference is
not for the purpose of authorizing counties of under 500,000
to utilize the provisions of ch. 228 or otheiwise rely solely on
the microfilm process if they choose.

Chapter 104, Laws of 1971, ci'eated sec. 228.07, Stats., ef
fective November 7,1971, to provide that any county can, by
county board resolution, elect to be controlled by ch. 228
Stats. Registers of deeds in counties which so qualify can
utilize microfilming to comply with the initial duty to record
or file documents. While ch. 228 does provide for a system
of recording and copying to insure accuracy, preservation,
identification, accessibility, inspection, copying and certifi
cation, counties should carefully investigate the benefits to
be derived from contemplated use of ch. 228 before electing,
since the cost of equipment and administrative procedure
necessary to comply with the standards may be substantial.

Section .59.51 (1), Stats., provides in pai-t:

"59.51 Register of deeds; duties. The register of deeds
shall:

"(1) Record or cause to be recorded in suitable books to
be kept in liis office, correctly and legibly all deeds, mort-
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gages, maps, instruments and writings authorized by law
to be recorded in his office and left with him for that pur
pose, provided such documents have plainly printed or type
written thereon the names of the grantors, grantees, wit
nesses and notary. Any county, by county board resolution
duly adopted, may combine the separate books or volumes
for deeds, mortgages, miscellaneous instruments, attach
ments, lis pendens, sales and notices, certificates of organiza
tion of corporations, plats or other recorded or filed instini-
ments or classes of documents as long as separate indexes
are maintained. Notwithstanding any other provisions of
the statutes, any county adopting a system of microfilming
or like process pursuant to ch. 228 may substitute the head
ings, reel and image (frame) for volume and page where re
corded and different classes of instruments may be recorded,
reproduced or copied on the same reel or part of a reel. * * *"

Section 59.512, Stats., provides:

"59.512 Register of deeds; microfilming. Upon the request
of the register of deeds, any county, by county board resolu
tion, may authorize the register of deeds to photogi'aph or
microfilm records of deeds, mortgages or other instruments
relating to real property in accordance with the requirements
of s. 889.30 (3) and to store the original records within the
county at a place designated by the county board. The stor
age place for the original records shall be reasonably safe
and shall provide for the preservation of the records author
ized to be stored under this section. The register of deeds
shall keep a photograph or microfilm copy of sucli records
in conveniently accessible files in his office and shall provide
for examination of such reproduction in enlarged, easily read
able form upon request. Compliance with this section satis
fies the requirement of s. 59.51 (1) that the register of
deeds shall keep such records in his office. The register of
deeds may make certified copies reproduced from an auth-
ortzed photograph or from the original records."

Section 889.30 (1) and (2), Stats., as amended by ch. 69,
Laws of 1971, provides:

"(1) The powers granted by this section shall not be exer
cised except with the prior approval of the county board of
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supervisors evidenced by resolution duly adopted. The board
shall approve the type of microform to be used in copying,
including without restriction because of enumeration, reel,
cartridge, microfiche, jacket, aperture card or camera card.

"(2) Any elected or appointed officer of any county or the
court clerk of any court maintained in whole or in part by
the county including all courts of record in the state may
cause any of the public records, papers, documents, or court
records listed in s. 59.715 and kept by him to be photo
graphed, microphotogi'aphed or otherwise reproduced on
film."

Whereas sec. 228.01 and sec. 228.07, Stats., created by ch.
104, Laws of 1971, authorize county officers in counties of
over 500,000 population and other qualifying counties "to
file or record" by microfilming, and thus make a record, sec.
59.512 and sec. 889.30 (2), Stats., authorize county officers,
when authorized by the county board, to "copy" records by
the microfilm process. The copy is to be deemed an original
"for all puiposes" by reason of sec. 889.30 (3). That section,
however, is concerned with documentaiy evidence and while
the copy shall "stand in lieu of and have all the effect of
the original document and shall be admissible in evidence,"
it is not in fact the original record.

Section 59.512, Stats., provides that the register of deeds
may microfilm "records of deeds, mortgages." He must
store the original records in a storage place designated by
the county board. The microfilm is retained in his office to
comply with the requirement of sec. 59.51 (1), Stats. Either
the microfilm or the original record can be the basis of a
certified copy.

R\W:RJV

Retire^nent Fv.nd—Liberalized Benefits—(Formal)—^In
creased benefits to State employes and teachers retiring
between the effective dates of Assembly Bill 1009 and Sen
ate Bills 503 and 526 are not in violation of Art. IV, sec. 26,
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Wis. Const., should Senate Bills 503 and 526 pass in the
form as pending before the legislature on the effective date
of Assembly Bill 1009.

December 31, 1971.

Patrick J. Lucey

Governor of Wisconsin

You request my opinion on the constitutionality of 1971
Assembly Bill 1009 as amended by Assembly Amendment 1.
The material part of such amended bill reads:

''RETIREMENT LAW EFFECTIVENESS. Every per

son who is a participating employe under chapter 41 of the
statutes on the effective date of this law (1971), and every
person who is an active member under chapter 42 of the
statutes on the effective date of this law (1971), shall be
entitled to receive all benefits, regardless of whether such
benefits may be deemed prospective or retroactive, under
chapters (Senate Bill 503 or Senate Bill 526 or
both), laws of 1971."

The effective date for the liberalized retirement benefits
proposed in Senate Bills 503 and 526 is July 1, 1972. Assem
bly Bill 1009 would permit members of the Wisconsin Retire
ment Fund, ch, 41, Stats., and the State Teachers' Retire
ment System, ch. 42, Stats., retiring between the effective
date of Bill 1009 and the effective dates of Senate Bills 503
and 526 to receive the liberalized benefits of these later
bills. Such liberalized benefits constitute extra compensa
tion payable in the case of teachers and state employes, from
the State Treasury.

Article IV, sec. 26, Wis. Const., reads in part:

"The legislature shall never grant any extra compensation
to any public officer, agent, servant or contractor, after the
services shall have been rendered or the contract entered
into; * * *. This section shall not apply to increased benefits
for teachers under a teachers' retirement system when such
increased benefits are provided by a legislative act passed
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on a call of yeas and nays by a three-fourths vote of all the
members elected to both houses of the legislature."

Assembly Bill 1009 was passed on a vote of 83 ayes to 15
noes in the Assembly and a vote of 80 ayes to 3 noes in the
Senate, within the above quoted requirements of Art. IV,
sec. 26, Wis. Const., peimitting increased benefits for teach
ers who are no longer employed. Should Senate Bill 526 pass
both houses by a three-fourths vote, the application of As
sembly Bill 1009 to increase benefits for teachers would
not violate Art. IV, sec. 26.

Article IV, sec. 26, Wis. Const., does not apply to retired
members of the Wisconsin Retirement Fund other than State

employes, since such section applies only to public officers
and employes who are paid out of the State Treasury. State
ex rel. Singer v. Boos (1969), 44 Wis. 2d 374, 171 N.W. 2d
307. The court so stated in Singer v. Boos at page 380:

"This court has repeatedly held that the constitutional pro
hibition in art. IV, sec. 26, applies only to public officers
who are paid out of the state general fund. In the instant
cast:, the increased pensions will be paid entirely out of coun
ty funds and thus the mandate of art. IV, sec. 26, is inai>
plicable."

It is, therefore, only necessaiy to consider the effect of
Art. IV, sec. 26, Wis. Const., on increased retirement bene
fits, as implemented by Assembly Bill 1009, to State em
ployes and to teachers should Senate Bill 526 pass by less
than a three-fourths vote. In State ex rel. Thomson, v. Gies-

sel (1952), 262 Wis. 51, 58 N.W. 2d 726 (hereinafter refer
red to as the first Giessel case), the court held unconstitu
tional additional annuity payments to teachers who were al
ready retired. Section 42.535, Stats. (1951), made available
additional retirement benefits to retired teachers by provid
ing that every qualified retired teacher "shall be paid an ad
ditional $] per month for each year of teaching experience."
These additional benefits were granted only to teachers who
retired before June 30,1951. The section granting such addi
tional benefits, sec. 42.535, became effective thereafter on
July 19, 1951. The court stated on page 55 of Giessel:
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* * Tt is apparent, therefore, that this exti'a compen
sation is not granted until after the teaching contracts had
not only been entered into but the teachers' services had
been performed and the teacher had ceased to serve. If it be
true, then, that the additional benefits and annuities form

extra compensation, which was not gi'anted until after the
contracts were entered into or until the services had been

rendered, the prohibition of sec. 26, arf. IV, Const., renders
the legislation void."

After discussing and disposing of various arguments di
rected to the issue that the "additional benefits" were not

prohibited compensation, the court held at page 65:

conclude that the effect of sec. 42.535, Stats., is
to grant extra compensation to public servants after the
services are rendered and to public contractors after the
contracts are entered into, in violation of sec. 26, art. IV of
the state constitution. * * ""

The court further indicated at page 64 that their holding
would be similar were the benefits in question available to
all public employes generally and not exclusively to teachers.
The court there stated:

"It has not escaped the attention of the court that a de
cision sustaining an increase of benefits for already retired
teachers would cleai* the way for legislation increasing bene
fits for all public employees, including judges, granted by
the legislature from time to time after their retirement, and
such a decision would be consonant with the selfish interests

of the court. Nevertheless, as we read sec. 26, art. IV, Const.,
this would involve an exception to a clear and umnistakable
command. If exceptions are to be made, they should not come
from the legislature or the court but from those whose pro
per function it is to amend the constitution. * " ""

There is an important distinction between the facts in the
first Giessel case and the question raised by Assembly Bill
1009. In the first Giessel case the extra compensation was
not granted until after the teaching contracts had not only
been entered into but the teachers' services had been per-
foimed and the teachers affected had already ceased to serve.
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However, under the subject bill the increased benefits of
Senate Bills 503 and 526 would be available to any State
employe who is a "participating employe" or any teacher
who is an "active member" on the effective date of the law

created by Bill 1009. In State ex rel. Thomson v. Giessel
(1953), 265 Wis. 558, 61 N.W. 2d 903 (hereinafter referred
to as the second Giessel case), the court examined legislation
passed after the first Giessel case which legislation provided
for the rehiring of retired teachers on a standby basis and
paying of compensation for such standby services. The court
in the second Giessel case declined to consider the motives

of the legislature in passing the legislation and found the
contracts valid on their face.

In State Teachers' Retirement Board v. Giessel (1960), 12
Wis. 2d 5,106 N.W. 2d 301, the court held that teachers had
contractual rights in the retirement system and therefore
the legislature could not use earnings of the State Teach
ers' Retirement System to pay a part of the cost of a study
of public employe retirement systems. The court said at
pages 9 and 10:

"The nature of the state teachers' retirement system and
the rights of the members thereof have been the subject of
four prior decisions of this court: State ex rel. Dudgeon v.
Levitan (1923), 181 Wis. 326, 193 N.W. 499; State ex rel.
O'Neil V. Blied (1925), 188 Wis. 442, 206 N.W. 213; State
ex rel. Stafford v. State Annuity & Investment Board
(1935), 219 Wis. 31, 261 N.W. 718; State ex rel. Thomson v.
Giessel (1952), 262 Wis. 51, 53 N.W. 2d 726. The result of
these decisions is that the teachers have a contractual rela
tionship with the state and a vested right in the state teach
ers' retirement system. The contractual right and vested in
terest of the teachers in the retirement system are not dis

puted by the appellant, but it is ai'gued the right of the
teachers is not such as would exclude payment of the charge
for the governor's study commission out of the earnings of
the state teachers' retirement fund. It is argued that the
plaintiff board is required to pay out funds according to
law and appropriations from the earnings of the fund have
been made by law each year*, and therefore there is no vested
right in the gross earnings of the fund. We do not agree.
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The teacher's right, based on contract, extends to the retire
ment system. The earnings on investments, part of which
represent contributions made by the teachers and part con
tributed by the state under the contract with them, consti
tute assets of the system. The reseiwe for contingencies set
up by the board is a part of the system."

While I am aware of no case wherein the court has had

the occasion to rule on the question of the contractual rela
tionship of members of the Wisconsin Retirement Fund, the
essential features of the teachers' fund are similar to the
degree that I consider the reasoning of the Giessel Case as
quoted just above to be persuasive in similar situations. The
Wisconsin Retirement Fund and the State Teachers' Re

tirement System were both created as joint contributory,
money-purchase systems. In both cases the contributions by
the participants and municipalities are held in trust for
members of the funds. Sees. 41.03 (1) (a) and 42.22 (5),
Stats. Most features essential to the subject question are
similar. I conclude, therefore, that members of the Wiscon
sin Retirement Fund have contractual and vested rights in
their fund as it exists on the day of their retirement similar
to those which the couid: has determined to be vested in

teachers.

The final question which then arises is whether Assembly
Bill 1009 provides additional benefits which ai-e sufficient
ly certain to be vested in the members of the Wisconsin Re
tirement Fund or the State Teachers' Retirement System
not yet retired, but who will retire before Senate Bills 503 or
526 are effective. While the terms which would account for
the increased benefits are clearly set forth in Senate Bills
503 and 526, such bills are, of course, susceptible to amend
ment before passage. A legitimate argument could there
fore be made that, since the bills are only pending in the
legislative process. Assembly Bill 1009 provides no benefits
definite enough to be contractual or vested. Therefore, it
could be argued that Bill 1009 is nothing more than a prom
ise to take care of employes by legislation implemented to
raise benefits after their retirement and, consequently, the
bills violate Art. IV, sec. 26, Wis. Const.
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However, an act of the legislature is to be sustained if
possible by any reasonable construction of the constitution
or of the act itself and all doubts as to its validity are to be
resolved in favor of the act. The courts could reasonably de-
tennine that the reference contained in Assembly Bill 1009
is Senate Bills 503 and 526 as they exist on the effective date
of Bill 1009 and, therefore, that there is sufficient certainty,
should the applicable portions of such bills pass in that
fonn, to sustain Bill 1009 against the provisions of Art. IV,
sec. 26, Wis. Const.

There are no clear legal precedents with respect to the
question you pose. There are meritorious considerations to

support both a detei-mination of constitutionality as well as
unconstitutionality of this legislation, and I am unable to pre
dict with reasonable certainty what the courts would do if
presented with a challenge to Assembly Bill 1009 should
Senate Bills 508 and 526 become law. Under these circum

stances, I believe it is appropriate to adopt the rule of statu
tory construction that a statute is presumed to be consti
tutional unless shown to be othei*wise. It is, therefore, my
opinion that Assembly Bill 1009 does not cleai-ly violate
Art. IV, sec. 26, Wis. Const., and would be upheld if chal
lenged should Senate Bills 503 and 526 be enacted substan
tially as presently pending before the State Legislature

RWWrWMS

National Guardsmen—Special Counsel—(Formal)—Sen
ate Bill 363 would require that the Governor appoint special
counsel to defend guardsmen for activity arising out of mili
tary duty.

December 31, 1971.

Patrick J. Lucey

Governor of Wisconsin

You have requested my opinion with respect to Senate
Bill 363, which amends sec. 21.13, Stats., to delete the dis-
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cretion now vested in tlie Govemor in appointment of coun
sel for National Guardsmen who are prosecuted civilly or
criminally for acts performed by such member while in his
performance of military duty or in pursuance thereof. Your
inquiry is specifically directed to the question of whether
the requirement that the Governor appoint counsel requires
that he appoint special counsel rather than appointing the
Attorney General to defend such guardsmen.

The amendment to sec. 21.13, Stats., proposed in Senate
Bill 363, retains the substantive language intact but leaves
the Govemor no discretion with respect to whether counsel
should be appointed. This section has never been construed
by the Wisconsin Supreme Court, and we are aware of no
lower court determination which would aid in deteimining
the meaning of the word "counsel" in this bill. Indeed, it
has been only since 1962, when governmental immunity was
terminated by the Supreme Court in Holytz v. Milwaukee
(1962), 17 Wis. 2d 26, that there was any substantial ex-
ix)sure of liability to guardsmen.

The last sentence of sec. 21.13, Stats., provides that the
costs and expenses of any such defense of a guardsman
shall be audited by the Department of Administration and
paid out of the State Ti*easury and charged to the special
counsel appropriation in sec. 20.455. This provision is appli
cable only when special counsel is appointed, since the cost
of defense of National Guardsmen by the Attorney General
would be part of the normal Department of Justice operating
budget. This language gives strong support to the conclu
sion that the initial legislative enactment of sec. 21.13 en
visioned special counsel being appointed outside of state
service.

It is, therefore, my opinion that the legislature intended,
in passing Senate Bill 363, that it would require the Govemor
to appoint special counsel in every case when a National
Guardsman is prosecuted by civil or criminal action for any
act performed by such member while in the performance of
his military duty or in pursuance thereof.

RWW:TLP
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Public Records—Motor Vehicle Division—(Formal)—
Under sec. 39.21 (2), Stats., the right to examine and copy
records of the Division of Motor Vehicles relating to the
licensing and regulation of motor vehicle dealers, distributors
and manufacturers under ch. 218, Stats., is not absolute al
though there is a strong public policy favoring public in
spection. Access may be denied where the custodian deter
mines that harm to the public interest outweighs the pre
sumptive benefits to the public interest which would be ac
corded by disclosure and gives specific reasons therefor.

Wliere custodian in good faith determines disclosure
should be made there is little likelihood that he could be

held liable to third parties, especially where records are re
lated to quasi-judicial or legislative rule-making functions.

December 31, 1971.

Norman M. Clapp, Secretary

Department of Transportation

You have requested my opinion whether the Division of
Motor Vehicles must grant access to the public under sec.
19.21 (2), Stats., to files which are directly or indirectly re
lated to the licensing and regulation of motor vehicle dealers,
distributors and manufacturers under ch. 218, Stats. Your
letter states that:

"The public documents with which we are concerned are
the unsolicited complaints which citizens and other entities
make to our agency conceniing their transactions or con
tacts of various kinds with automobile dealers. Some of these

complaints deal with product quality and, therefore, reflect
on the distributor or manufacturer.

"Each file contains the original complaint, the documents
and records necessary to resolve the issue, including investi
gative reporis of the enforcement officials involved and the
final report resolving the complaint. Many of these files con
tain infoimation which was given on a confidential basis to
the investigators.

"We do know that a number of the original complaints
were expressly provided in confidence to the Division. On
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many others we feel there is a strong presumption that con
fidentiality is implied, but there is no showing of this on the
record. All complaints are made without any statutory re
quirements incumbent upon the complainant, as best we can
determine."

Your first question is whether access for examination and
copying must be accorded representatives of two private
consumer organizations.

The reasons set forth in your letters and quoted above
would not, in my opinion, justify withholding access to the
requested files.

I am of the opinion that access for examination and copy
ing must be accorded any member of the public, regardless of
his motives, subject to the specific limitations contained in
sec. 19.21, Stats., and the common-law limitations which ex
isted prior to the adoption of sec. 18.01 (2), Stats., which is
now sec. 19.21 (2), Stats.

State ex rel. Yotimans r. Otvens (1965), 28 Wis. 2d 672,
137 N.W. 2d 470; 58 OAG 67 (1969).

Since a custodian is required to give specific reasons in
each case where a request for access is denied, and since the
reasons must relate directly to the specific document or
record sought to be inspected, a discussion of the general
problem and court-established guidelines follows.

Section 19.21 (1), (2) and (4), Stats., provides:

"(1) Each and every officer of the state, or of imy county,
town, city, village, school district, or other municipality or
district, is the legal custodian of and shall safely keep and
preserve all propei-ty and things received from his predeces
sor or other persons and required by law to be filed, de
posited, or kept in his office, or which are in the lawful pos
session or control of himself or his deputies, or to the posses
sion or control of which he or they may be lawfully entitled,
as such officers.

"(2) Except as expressly provided otherwise, any person
may with proper care, during office hours and subject to



472 Opinions of the Attorney General

such orders or regulations as the custodian thereof pre
scribes, examine or copy any of the property or things men
tioned in sub. (1). Any person may, at his own expense and
under such reasonable regrulations as the custodian pre
scribes, copy or duplicate any materials, including but not
limited to blueprints, slides, photographs and drawings. Dup
lication of university expansion materials may be performed
away from the office of the custodian if necessary.

«« Hi Hi

"(4) Any person who violates this section shall, in addi
tion to any other liability or penalty, civil or criminal, for
feit not less than ̂ 25 nor more than $2,000; such forfeitui*e
to be enforced by a civil action on behalf of, and the proceeds
to be paid into the treasury of the state, municipality, or dis
trict, as the case may be."

In 54 OAG i, ix (1965) it is stated:

" The court [in State ex rel. Youmans, supra] further
held that sec. 18.01 [now 19.21], defining public records, in
cludes not only such books, papers and records as are re
quired by law to be filed, deposited or kept by a public offi
cer, but that the tenn 'public records' includes as well all
written memorials made by a public officer within his auth
ority where such writings constitute a convenient, appropri
ate, or a customary method of discharging the duties of his
office. * *

Insofar as state records are concerned, the definitions in
sec. 16.80 (2) (a) and (b), Stats., are important and pro
vide :

" (a) 'Public records' means all books, papers, maps, photo
graphs, films, recordings, or other documentary materials or
any copy thereof, regardless of physical form or character
istics, made, or received by any agency of the state or its
officers or employes in connection with the transaction of
public business and retained by that agency or its successor
as evidence of its activities or functions because of the in
formation contained therein; except the records and cor
respondence of any member of the state legislature.
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" (b) 'State agency' means any officer, commission, board,
department or bureau of state goverament."

The files with which you are concerned are public records,
relate to the duties of the Division of Motor Vehicles, and
are open to examination and copying during office hours
subject to limitation where the public interest in nondisclos
ure outweighs the strong public interest in full public access.

You do not claim nor have we been able to find any statute
which would limit the right of access as to these records.
You are aware that in another area of your responsibility a
special statute, sec. 346.73, Stats., provides for confidential
handling of written accident reports.

I am enclosing a copy of an opinion to the Secretaiy of
the Department of Natural Resources, dated August 10,
1971, which is concerned with limitations on the right to
inspect public records and includes a section on records re
ceived under a pledge of confidentiality. It is stated therein:

"I would suggest that the following criteria be considered,
however, in deciding whether a particular pledge of confi
dentiality comes within the exception, and will, therefore,
hold up in court. First, there must have been a clear pledge
made. Second, the pledge should have been made in order
to obtain the information. Third, the pledge must have been
necessary to obtain the information.

"Finally, even if a pledge of confidentiality fulfills these
criteria, thus making the record containing the information
obtained clearly within the exception, the custodian must
still make an additional deteraiination in each instance that

the harm to the public interest that would result from per
mitting inspection outweighs the gi-eat public interest in
full inspection of public records. * * *"

With respect to the files involved in your questions, no
pledge was given by department officers or employes. An
official pledge of confidentiality would not, therefore, be a
proper reason to deny examination or copying.

There may be valid reasons, not stated in your letter, why
the custodian of the records involved should deny access. The
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reason for denial may vary from case to case. At pages 682-
683 of Yojimans, the court stated:

"We deem it unwise to attempt to catalog the situations in
which haiin to the public interest would justify refusal to
permit inspection. It is a subject which had best be left to

case-by-case decision.

"The duty of first determining that the harmful effect
upon the public interest of permitting inspection outweighs
the benefit to be gained by gi*anting inspection rests upon
the public officer having custody of the record or document
sought to be inspected. If he determines that permitting in
spection would result in harm to the public interest which
outweighs any benefit that would result from granting in
spection, it is incumbent upon him to refuse the demand for
inspection and state specifically the reasons for this refusal.
If the person seeking inspection thereafter institutes court
action to compel inspection and the officer depends upon the
gi*ounds stated in his refusal, the proper procedure is for the
trial judge to examine in camera the record or document
sought to be inspected. Upon making such in camera exami
nation, the trial judge should then make his deteimination of
whether or not the harm likely to result to the public interest
by permitting the insi>ection outweighs the benefit to be
gained by granting inspection.

"In reaching a determination so based upon a balancing
of the interests involved, the trial judge must ever bear in
mind that public policy favors the right of inspection of
public records and documents, and, it is only in the excep
tional case that inspection should be denied. In situations,
such as in the instant case, where inspection is sought of a
number of documents, the ultimate decision after conducting
the balancing test might be to grant inspection as to cer
tain of the documents and deny it as to others. If a single
record or document is sought to be inspected, and disclos
ure of only a portion is found to be prejudicial to the public
interest, the trial judge has the power to direct such portion
to be taped over before granting inspection."

In Beikon v. Emery (1967), 86 Wis. 2d 510, 158 N.W. 2d
501, which was concerned with the refusal of a chief of police
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to pennit examination of a traffic citation by the attorney
for the person involved, the court held that a specific reason
must be given for each denial. Although no reason was given
at the time, it was later contended that the reports were
"confidential" and it was "contrary to the public interest"
that the reports be made public. The court stated that these
were legal conclusions and were not a substitute for specific
reasons which might well have been available in that in
stance and must be given so that a court, if need be, may
determine whether the reasons given would cause harm to
the public interest that would outweigh the presumptive
benefit to be derived from granting inspection.

In Youmaris, the court stated that sec. 19.21, Stats., will
be construed in pari materia with sec. 66.77, Stats., and that
the policy guidelines for holding closed meetings set forth
in sec. 66.77 (3), Stats., will be applicable to the question of
confidentiality of records under sec. 19.21.

Section 66.77 (3), Stats., provides:

" (3) Nothing herein contained shall prevent executive or
closed sessions for purposes of:

" (a) Deliberating after judicial or quasi-judicial trial or
hearing;

"(b) Considering employment, dismissal, promotion, de
motion, compensation, licensing or discipline of any public
employe or person licensed by a state board or commission
or the investigation of charges against such person, unless
an open meeting is requested by the employe or person
charged, investigated or otherwise under discussion;

"(c) Probation, parole, crime detection and prevention;

" (d) Deliberating or negotiating on the purchasing of pub
lic property, the investing of public funds, or conducting oth
er public business which for competitive or bargaining rea
sons require closed sessions;

"(e) Financial, medical, social or personal histories and
disciplinary data which may unduly damage reputations;

" (f) Conferences between any local government or com
mittee thereof, or administrative body, and its attorney con-
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ceming the legal rights and duties of such agency with re
gard to matters within its jurisdiction."

The (3) (c) Exception

Some of the records with which you are concerned may
relate to violations of the criminal law. If a criminal prosecu
tion has been commenced in which the record may be di
rectly involved, the rules of criminal discovery or disclosure
may apply to that record and the custodian should deny all
access until he receives the prosecuting attorney's instruc
tions regarding the record in question.

Stoie V. Miller (1967), 35 Wis. 2d 454, 151 N.W. 2d 157;
State V. Chacon (1971), 50 Wis. 2d 73, 183 N.W. 2d 84; Sec.
971.23, Stats.

Where no action has been commenced, but where prosecu
tion is imminent (such as after the decision to prosecute has
been made but the necessary papers have not yet been
drawn up), the same course of action should be followed.

Where a record involves a potential criminal prosecution,
but a determination to prosecute has not yet been made,
several other factors might enter into a decision of whether
or not to deny inspection. One such factor would be the
amount of time elapsed since the receipt of the complaint or
other information in the record relating to the criminal of
fense. As a general proposition, the longer the time that
has elapsed, the less likely is there to be an overriding public
interest in refusing inspection. Another important factor is
the probability of criminal prosecution. The less probable the
prosecution, then the less likely, again, that the public inter
est in non-inspection outweighs the public interest in free
access to all public records. Another factor that may enter
into the determination is whether there exists a public need
far information on a pressing public problem, particularly
when the problem is one of great importance. Another im
portant factor is whether there is a substantial probability
that inspection may interfere with the prosecution of the
criminal violation. See discussion infra on interference with
investigation of licensing or disciplinary proceedings.
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The factors discussed above ai'e illustrations of the kinds

of factors that should enter into a custodian's decision as to

whether to deny access on the grounds that the records re
late to a potential ciiminal prosecution, and that the public
interest in maintaining secrecy during the investigation out
weighs the public interest in free access to all public records.
They are intended as examples of practical considerations
that a reviewing court may give weight to in an action to
mandamus the records, and are not intended to be an ex
haustive list of factors. Finally, these factors are suggested
from a pragmatic rather than a legal viewpoint, and I do not
claim any specific legal authority for the use of any particu
lar factor.

The (3) (e) Exception

The court has already spoken strongly on this exception in
the Youmans case, and has placed great emphasis on the fact
that damage to reputations must be "undue."

"We determine that this legislative policy of not disclos
ing data which may tmduly damage reputations carries over
to the field of inspection of public records and documents.
The statutory word 'unduly' is significant. As applied to in
spection it does not bar all inspection of public records and
documents that might damage reputations, but requires a
balancing of the interest of the public to be informed on
public matters against the harm to reputations which would
likely result from permitting inspection.

"In the instant situation the public interest to be served by
permitting inspection is to inform the public whether de
fendant mayor has been derelict in his duty in not instigating
disciplinary proceedings against policemen because of wrong
ful conduct disclosed in the report. If the report contains
statements of persons having first-hand knowledge, which
disclose police misconduct, the fact that reputations may be
damaged would not outweigh the benefit to the public inter
est in obtaining inspection. * * *" State ex rel. Youmans v.
Owens (1965), 28 Wis. 2d 672 at 685.

The court did indicate, however, that protection against
undue damage to reputations would be an appropriate rea-
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son for denial of access to public records under some cir
cumstances :

"* * * On the other hand statements based upon hearsay
or suspicion, or inconclusive in nature, would be of small
public benefit if made public, and might do great hai'm to
reputations." State ex rel. Youmans v. Owens, supra, at p.
685.

The statements referred to in Youmans were swoni state

ments before a grand jury, and, consequently, it appears that
the court realized that such statements would be given a
great amount of credibility by the public; unswom state
ments or complaints, which ordinarily carry much less credi
bility, may not constitute such a great danger to reputations
as in the Youmans case.

It would appear then, that in a determination to deny acr
cess on the grounds that it would cause undue harm to repu
tation, the potential credibility of the document, in both a
legal and a pragmatic sense, would be an important factor
to consider as it relates to the amount of potential harm to
reputation.

The (3) (b) Exception

A veiy closely related exception to the requirement of free
public access to public records raised by your letter involves

"* * * licensing or discipline of any * * * person licensed
by a state board or commission or the investigation of char
ges against such person * * Sec. 66.77 (3) (b). Stats.

The Supreme Court, in the Youmans case, seems to have
implied that where public access to records might interfere
with an existing investigation or pending licensing or disci
plinary proceeding, a custodian may validly deny inspection
on that basis.

"No claim has been made that the investigation of the
Waukesha police department is still continuing, or that in
spection of the report would interfere with any contemplated
disciplinary action." State ex rel. Youmans v. Owens, supra,
at p. 685.
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Thus the court implies that interference with a contem
plated disciplinary proceeding would be grounds for deter
mining that the public interest in nondisclosure outweighs
the public interest in free access to public records.

It is my opinion, however, that the mere existence of an
investigation pursuant to such licensing or regulatory auth
ority is not, by itself, sufficient grounds to deny access to
public records. Rather, inspection should be denied only
when it would substantially interfere with tlie canying out
of the investigation or licensing or disciplinary proceedings.
Examples of such circumstances might be where inspection
might disclose the identity of an infonnant or where a com
plainant fears retribution. Another circumstance where de
nial of inspection may be in the public interest is where
premature disclosure of the contents may mean the loss of
evidence or will cause the person or persons under investiga
tion to flee the State.

One possible circumstance that is related to both the (3)
(b) and (3) (e) exceptions is when charges are filed with
an agency that may be malicious or false. In Schier v. Denny
(1961), 12 Wis. 2d 544, 107 N.W. 2d 611, an action by a real
estate broker for malicious prosecution against a person
who had complained to the Wisconsin Real Estate Brokers'
Board where charges were dismissed after hearing, the court
stated at pages 550-551:

"After most careful consideration we have concluded that
the public interest, of fostering the free filing of complaints
with administrative agencies with respect to improper busi
ness or professional conduct without being subjected to re
prisal in the form of damages exacted in a suit for malicious
prosecution, outweighs the competing private interest of
compensating a person whose business or profession has been
injured by the malicious filing of unwarranted charges. In
reaching such conclusion, we are not unmindful that the
same reason advanced to support it would also be applicable
to suits for malicious prosecution grounded on unsuccessful
criminal prosecutions. However, we think there are distinc
tions existing between administrative-agency proceedings
and criminal prosecutions that justify the difference in re-
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suit. In the first place, arrest of the person is ordinai'ily a
concomitant of a criminal prosecution. Secondly, adminis
trative agencies usually possess the power to hold a filed
complaint confidential and not make public disclosure of the
same until the agency has made a preliminary investigation
and has determined that the same possesses some likelihood
of being meHtorlous. If there are agencies ivhich lack such
power and discretion, the legislature can confer the same
by appropriate legislation. On the other hand, as soon as a
criminal information or indictment has been filed in a court
of record, it is a public record available to inspection and
publicizing by anyone who cares to do so.

"Because of the conclusion so reached, we hold that, unless
the proceeding instituted before an administrative agency
causes the agency to take some action that directly inter
feres with the person or property of the party complained
against, there can be no special damages recoverable in an
action of malicious prosecution gi-ounded on such proceed
ing." (Emphasis added.)

It can be seen, from the sentences emphasized above, that
the court has not determined whether administrative agen
cies in Wisconsin possess the power to deny access to filed
complaints pending an initial detemiination that there is
some likelihood of merit to them. My advice is that if a
complaint is filed with the division that, on its face, pro
vides a strong reason or reasons for believing that it is ma
licious or false, it would be proper to deny access to that
complaint pending an initial investigation. Such investiga
tion should then proceed at an accelerated rate. If evidence
is uncovered showing that the complaint has some merit,
then it should be treated as any other complaint. If, how
ever, conclusive evidence of falseness or maliciousness is

obtained, a final report to that effect should be prepared
and inserted into the file and the matter be closed. Inspec
tion of the complete file could then be permitted, including
the original complaint and conclusion of the department.

The overriding policy dictates that most public records,
including most filed complaints, will ordinarily be open to
public inspection. That policy was succinctly expressed by
the court in the Youmans case:
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* * the public interest to be served by permitting in
spection is to inform the public whether defendant mayor
has been derelict in his duty in not instigating disciplinary
proceedings against policemen because of wrongful conduct
disclosed in the report. * * 28 Wis. 2d at 685.

Applied to the situation at hand, this means that the
overriding public interest in free access to the records of
your department is to provide the public, and any member
thereof, the means to determine whether the division has
adequately carried out its duties of regulation and licensing.
Understandably, an agency may not welcome continual, close
scrutiny into the everyday conduct of its affairs, but the
work of the newly emerged public interest groups composed
primarily of private citizens interested in protecting the
consumer, the environment, the automobile driver, etc., has
again demonstrated that such scrutiny can have a salutory
effect on government, by providing impetus for stronger
laws, by supporting agencies in their attempts at vigorous
regulation in the public interest, by prodding other agencies
into more vigorous action, and by counterbalancing the con
tinual pressure of lobbyists representing the regulatees to
which many agencies ai'e exposed.

The reasons set forth in sec. 66.77 (8), Stats., are not all-
inclusive insofar as sec. 19.21 (2), Stats., is concerned. At
common law, certain other exceptions were recognized, in
cluding secrets of State such as diplomatic con-espondence
and certain police or prosecution records including reports
of voluntary informers of crimes. 41 OAG 237 (1952). In
International Union v. Gooding (1947), 251 Wis. 362, 372,
29 N.W. 2d 730, it is stated:

"It is enough to say that there are numerous limitations
under the common law upon the right of the public to ex
amine papers that are in the hands of an officer as such of
ficer. Documentary evidence in the hands of a district at
torney, minutes of a grand jury, evidence in a divorce action
ordered sealed by the court are typical."

The general reasons set forth in sec. 66.77 (3), Stats.,
however, are the primary bases ui>on which you should rely
in determining specific reasons in each case should you
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consider it necessary to deny a request for examination and
copying. It is up to the custodian to deteraiine and give spe
cific reasons in each case of denial. It is up to the court to
deteiTnine the worth of the specific reasons given where
mandamus is sought.

Since the expressed legislative policy is weighted heavily
in favor of free access and since sec. 19.21 (4), Stats., pro
vides for a forfeiture for wilful denial of access, requests for
examination and copying should be gi'anted under reason
able regulations except in those cases where the custodian in
good faith believes that disclosure would cause harai to the
public interest which would outweigh the benefit to be de
rived from gi'anting inspection.

These requirements place a great burden on the custodian
in a department as large as yours and necessitate adminis
trative controls as to filing methods and chain of responsi
bility so that prompt determinations may be made when re
quests for examinations are presented. In some cases re
quests are made to examine specific files. In other cases the
request may be to conduct a search in a given area. Section
19.21 (2), Stats., contemplates that the citizens have the
right to do either. It is sugge.sted that files regarding which
public inspection is questionable, if there are any, be "flag
ged." Where that is done, the secretary or other staff mem
ber can, upon request for examination, bring the matter to
the attention of the custodial officer, who should make a
determination at that time as to whether there are valid
specific reasons why examination should be denied.

Your second question is whether the division is obligated
to make a search of its records and supply the name, address
and nature of complaints to a citizen.

The answer to this question is in the negative.

The custodian is not required by sec. 19.21, Stats., to make
a search or compile a list or report. 52 OAG 8 (1963).

A search may be necessitated in connection with a re
quest made under sec. 889.09, Stats., in connection with li
censing matters, or documents required by law to be record
ed or filed so that a certificate of nonfiling may be issued.
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Section 889.08 (2), Stats., provides that both you as sec
retary and the head of the Motor Vehicle Division are legal
custodians.

Searches can, of course, be made as a matter of accommo
dation or security.

Section 19.21 (2), Stats., grants any person the right to
copy or duplicate any materials, at his own expense.

Any person may also, ui)on tender of the legal fee, re
quire the custodian to furnish certified copies of official
records under sec. 889.18, Stats.

It is my opinion that, where no fee is established by law,
the custodian can ascertain and charge actual or a reasonably
estimated cost of reproduction. 59 OAG 145,147,148 (1970).

Your third question is whether there is any legal liability
on the part of custodial officers for permitting access to rec
ords which are not confidential by statute but which, if dis
closed, might damage reputations.

As stated in Yoiimans, at pages 682-685, the fact that per
mitting examination might or would damage reputations is
not a sufficient ground to deny access. It is only where the
custodian determines that permitting examination would
undtdy dmnage reputation is it "incumbent upon him to
refuse the demand for inspection and state specifically the
gi'ounds for refusal."

A custodial might in,good faith determine that the bene
fits of permitting inspection outweighed the harmful effect
on the public interest in permitting inspection even in a
case where he was aware that certain parts of a document
were false.

Since the legislative intent is heavily weighted in favor of
permitting access, since sec. 19.21 (4), Stats., provides a
penalty in the form of a forfeiture for unreasonable denial
of examination, and since sec. 889.18 (3), Stats., provides
an additional forfeiture for um'easonable refusal to make
copies, it is difficult to conceive of a situation where a court
would impose any civil liability upon a custodian who acted
in good faith in permitting examination and copying.
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Insofar as the records involved relate to the licensing func
tions of the division and may be the basis for an investiga
tion and hearing as to whether motor vehicle dealers, distri
butors and manufacturers should be entitled to continued
licensing, it can be argued that the division is engaged in
quasi-judicial functions.

In Schier v. Denny, supra, at page 551, the court sug
gested that the commencement of an administrative-agency
proceeding may be the date of filing of the citizen's com
plaint. The preliminary investigation period may, therefore,
be a part of the proceeding before the administrative agency
and absolutely privileged. In such case the privilege or im
munity would extend to the agency as well as the complain
ant.

Certain of the files may relate to the exercise of the limit
ed legislative power you possess. Investigations and hearings
incident to the exercise of the power to promulgate rules
and regulations under sec. 218.01 (5), Stats., are also privi
leged.

In Baker v. Mueller (1954), 127 F. Supp. 722, it was held
that officials in the exercise of legislative or quasi-judicial
duties, acting within their jurisdiction, are not liable for
damages either for mistake, errors of judgment or corrupt
conduct, and the fact that an officer acted maliciously could
not be inquired into. The decision was largely based on Was-
serman v. Kenosha (1935), 217 Wis. 223, 258 N.W. 857,
which involved issuance and allegedly malicious and im
proper cancellation of a building permit. The Wasserman
case was quoted with approval in Bendorf v. Darlington
(1966), 31 Wis. 2d 570, 578, 143 N.W. 2d 449.

Good-faith acts of principal-State executive officers are
accorded absolute privilege in the exercise of their duties.
Ranous v. Hughes (1966), 30 Wis. 2d 452, 464, 465, 141
N.W. 2d 251.

Ranous was an action for libel by a school teacher against
a school board member for publication of allegedly defama-
torj'' material. The court stated that while ordinarily a public
officer is not liable in a private action for acts performed in
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good faith within the scope of his authority, he may be
held liable for injuries resulting from his torts. At pages
464-465, the court stated:

"* * * It is a general rule that absolute privilege is ac
corded principal federal or state executive officers in the
exercise of their duties. However, when considering the
lower strata of executive officials such as defendant the ma

jority of courts have concluded that such officials are not
entitled to an absolute privilege, but only a conditional privi
lege, although there are authorities according absolute privi
lege to minor officials. * * (Authorities cited in footnotes
omitted.)

At pages 466-467, the court stated:

"In determining the scope of the privilege to be accorded
public officials while acting in an executive or administra
tive capacity competing values exist: (1) Of insuring that
government officials not to be deteiTed from perfonning
their public duties in fear of being held individually liable
for what they may say or publish, and (2) of protecting pri
vate citizens from having their private or professional repu
tations damaged by defamatory matter uttered or published
by public officials. Giving due weight to these competing
values, we feel that with respect to all but executive officers
in the higher echelons of government the according of con
ditional privilege rather than absolute privilege is prefer
able. Therefore we conclude that school board members do

not fall within the category of high ranking executive offi
cials of government whose defamatory acts should be ac
corded absolute privilege. We also conclude, however, that
the defense of conditional privilege is available to defend
ant." (Authority cited in footnote omitted.)

The conditional privilege which protects lesser officials
may be lost by abuse and the supreme court adopted the Re
statement rule as to loss. At page 468 of Ranous the coui-t
stated:

"The Restatement further lists the four conditions which

may constitute an abuse of the privilege, and the occurrence
of any one causes its loss. These are: (1) The defendant
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either did not believe in the truth of the defamatory matter
or, if believing the defamatory matter to be true had no rea
sonable grounds for so believing (2) because the defama
tory matter was published for some puipose other than that
for which the particular privilege is given; (3) because the
publication was made to some person not reasonably believed
to be necessary for the accomplishment of the particular
privilege; or (4) because the publication included defama
tory matter not reasonably believed to be necessary to ac
complish the pui-pose for which the privilege is given."
(Authorities cited in footnotes omitted.)

liegal custodians are also protected in good-faith execution
of their duties by reason of the following statutes.

Section 165.25 (6), Stats., requires the attorney general,
at the request of the department head and approval by the
governor, to appear for and defend State officers and em
ployes of departments charged with the enforcement of
laws, in tort actions. Section 270.58 (1), Stats., provides that
the State shall pay judgments taken against State officers
and employes pertaining to carrying out of their duties
where the court or jury finds that they acted in good faith.

Where a State officer is involved, the additional defense
of lack of consent, by the state, to be sued would also be
available. A suit against a State officer in his official capa
city or for acts performed in his official capacity is a suit
against the State.

Kenoska v. State (1967), 35 Wis. 2d 317, 323, 324, 151
N.W. 2d 36.

Toivnsend v. Wisconsin Desert Horse Association and

Wisconsin Exposition. Department (1969), 42 Wis. 2d 414,
424, 167 N.W. 2d 425.

Chart V. Gutmann (1969), 44 Wis. 2d 421, 426, 427, 171
N.W. 2d 331.

RWWrHJV
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Salary Increases—University of Wisconsin—(Formal)—
Contracts between the Board of Regents and employes of
the University were entered into on October 8, 1971, the
date upon which tlie Board of Regents formally adopted its
budget, and are subject only to subsequent funding by the
State Legislature. Any payments prior to October 8, 1971,
would ̂ dolate Art. IV, sec. 26, Wis. Const. Sections 16.105
and 86.06 (1), Stats., also discussed.

Excei'pt from the minutes of the regular meeting of the
Regents of the University of Wisconsin held Friday, October
8,1971.

The meeting reconvened at 10:00 A.M., with
President Ziegler presiding.

President Weaver stated that the principal reason for
meeting today is the matter of the 1971-72 biennial budget,
and that we wish to present to the Board today the full
annual operating budget for approval, conditional upon pas
sage of the budget by the State Legislature. He stated that
we are asking that our faculty salary rates for this year be
approved, in order to establish the fact of our merit judg
ment, but that obviously the merit increases cannot be
granted until the biennial budget is approved in the Legisla
ture, and the federal freeze ended. He stated that it was his
hope that the freeze limitation interpretations that will be
made will permit partial or complete retroactivity. He also
stated that it was important that the faculty promotions
contained in the budget be approved.

Vice President Percy explained in considerable detail the
"Highlights and Supporting Schedules", dated October 8,
1971 (copy on file with the papers of the meeting). He
pointed out that under the details authorized in the con
ference committee bill, the budget would amount to $322,-
700,000, or an increase of $18,485,000. He pointed out that
in the adjusted 1970-71 budget, we had a total of 17,252
positions authorized for the University, consisting of 7,400
academic staff, about 2,000 assistants and approximately
7,900 classified staff, and that in order to cover such things
as increased supplies and expense, utility costs, increased
civil service pay increases, etc., it has been necessary to ac-
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tually reduce the "number of positions authorized by 224,
consisting of an increase of 117 in academic, a 153 decrease
in assistants, and a decrease of 180 classified positions. With
respect to the freeze. Vice President Percy pointed out that
the President and Director McPhee had appealed to the
Governor and the conference committee to retain in reserve

the free-related funds identified by the Department of Ad
ministration, in order to cover the costs of increases that

might later be permitted by the Council. He stated that the
President and he would like to urge the Board to give spe
cial considei'ation to the matter of urging the Legislature to
restore the freeze-related funds that were stripped out on
the basis of some preliminary intei*pretation of the federal
freeze in late August and early September, at which time
they said that, if later rulings were made to allow relief to all
or part of these faculty, ways should be found to support
them.

Regent Pelisek stated that the Board is very concerned
about the reaction of our faculty to the wage-price freeze,
and the impact of that freeze upon our faculty and the
morale of our faculty, and distributed a resolution {EXHIB
IT B attached) and moved its adoption. The resolution was
seconded by Regents Renk and Sandin. After a short discus
sion, the resolution was unanimously voted.

Vice President Percy continued his analysis of the budget
document in some detail. The following resolution was moved
by Regent Sandin and seconded by Regent Gelatt:

That subject to enactment of the State Legislature's
Conference Committee budget for 1971-73 in substantially
its present fonn, the University of Wisconsin Operating
Budget for the fiscal year July 1, 1971 through June 30,
1972 in an estimated amount of $322,788,873 (including the
University Hospitals budget approved by the Boai'd of Re
gents on May 21, 1971) and including salaries, fund alloca
tions, second semester 1971-72 fee and tuition schedules
(Schedule V)#, residence halls rates (Schedules A-4, A-5,
A-6, A-7, A-8, D-4, D-5) #, departmental and division name
changes, appointments, reappointments, changes of status*,
leaves of absence*, resignations*, emeritus designation*, and
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other personnel actions* and program adjustments specified
in and effected by the budget schedules presented to the
Board and on file with the records of this meeting, be ap
proved and that the University Administration be authorized
to make necessary final accounting changes and such subse
quent adjustments on Federal freeze-related items as may
subsequently be authorized.

President Ziegler stated that he had reservations about
some of the changes of status for some of the faculty and be
lieved that Regents Nellen and Dahlstrom also probably have
some reservations on these subjects.

The resolution was approved by roll call vote with Regents
Fish, Gelatt, Kahl, Pelisek, Renk, Sandin, Walker, and Zieg
ler voting "Aye." Absent Regents Dahlstrom and Nellen.

""These actions to be considered effective at start of fiscal or aca
demic year as appropriate or as otherwise specified, rather than
awaiting biennial budget enactment. Related salary adjustments to
be accomplished as appropriate depending upon Federal freeze inter
pretations.

#]tecluded in the document entitled "Proposed University of Wis
consin 1971-72 Operating Budget, Highlights and Supporting &he-
dules", dated October 8, 1971, a copy of which is filed with the
papers of this meeting.

December 31, 1971.

Joe E. Nusbaum, Secretary

Department of Administration

You have asked for my formal opinion as to whether there
would be a violation of Art. IV, sec. 26, Wis. Const., if the
faculty of the University of Wisconsin were to receive sal
ary increases for any period during the current biennium
prior to the enactment of the State budget. The answer de
pends upon a determination of the date when the faculty
contracts were entered into with the university. The State
budget for the current 1971-73 biennium is in ch. 125, Laws
1971, which became effective on November 5, 1971.
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Article IV, sec. 26, Wls. Const., provides in part:

"The legislature shall never gi'ant any extra compensation
to any public officer, agent, servant or contractor, after the
services have been rendered or the contract entered into;
nor shall the compensation of any public officer be increased
or diminished during his teim of office . . ."

Section 36.06 (1), Stats., provides:

"(1) The board of regents shall enact laws for the govern
ment of the university in all its branches; elect a president
and the requisite number of professors, instructors, officers
and employes, and fix the salaries and the term of office of
each, and determine the moral and educational qualifications
of applicants for admission to the various courses of instruc
tion ; but no instruction, either sectarian in religion di* pai*ti-
san in politics, shall ever be allowed in any department of
the university; and no sectarian or partisan tests shall ever
be allowed or exercised in the appointment of regents or in
the election of professors, teachers or other officers of the
university, or in the admission of students thereto or for any
purpose whatever."

A prior opinion of this office reported at 36 OAG 107 and
dated March 22, 1947, concluded that a statute authorizing
temporary salary increases to State civil service employes
could not operate retroactively by reason of Art. IV, sec. 26,
Wis. Const.

A more recent opinion reported in 54 OAG 63 and dated
July 14, 1965, concluded that merit increases in salaiy for
State employes in the classified service should be granted
by departments in accordance with the new provisions of
the classification and compensation plan for the 1965-67
biennium approved by the Joint Committee on Finance on
June 30,1965, with an effective date of July 1,1965, without
any further action by the legislature. The budget bill sub
sequently enacted by the legislature simply furnished the
new appropriations needed by the State for the biennium, in
cluding its finding of classification and compensation plan
approved by the Joint Committee on Finance. Implicit in the
opinion is the conclusion that the action of the Joint Com-
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mittee on Finance obligated the State to its classified em
ployes prior to July 1 of the ensuing biennium.

Section 16.105, Stats., sets forth the procedure for adopt
ing the classification and compensation plan. The respective
roles of the director of the Bureau of Personnel, department
heads, the Joint Committee on Finance and others is de
tailed in the statute. By way of contrast, the respective roles
of those involved in the implementation of the University
salary system is not found in the statutes. Section 36.06 (1),
Stats., gives the Board of Regents the authority and respon
sibility to fix the salaries and the term of office of its
professors, instructors, officers and employes. The long
standing legislative practice would include within this grant
of power the authority to fix salary increases as well.

This office said the following in 55 OAG 92 (1966) at
page 93:

.  . Section 16.105 relates to the 'classification and com
pensation plan.' It has nothing to do with salaries or classi
fication in the unclassified service."

In the same opinion at page 101 the following was stated:

"It can be noted that Ch. 36, regulating the University of
Wisconsin grants the board of regents the express power
to fix the salaries and the term of office of its president
'professors, instructors, officers and employes'. This langu
age expressly includes all employes, whether classified or
unclassified. Sec. 36.06 (1)."

The detail as to how university salaries become fixed
comes from an examination of prior practices which have
developed over the years.

A University faculty member is considered reappointed
for the following year if he does not receive prior notice to
the contrary from his employing department. The latest
date by which nonreappointment notice normally can be giv
en is March 1 in the case of an initial year appointee and
earlier for longer term employes.

Usually, on or before March 1, the faculty member's con
tract is considered renewed for the subsequent year and his
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employing department determines, no later than June 30,
and usually in early March, the conditions of his contract for
the coming year including a formal salary recommendation.
The salary recommendation is voted by the department, ap
proved by the administration and included in the budget pro
posed for the following year. That budget is normally sub
mitted to the Board of Regents no later than June of the pre
vious fiscal year for concurrence and final action if a State
budget has been passed by the legislature, or concurrence
subject to funding upon passage of the State budget.

The essential steps involved in the adoption of the Uni
versity faculty salary system are related to the budget pro
cess. The eventual payment of salary increases depends upon
the actions of department chairmen, deans of colleges, the
chancellor, the president, the Board of Regents and the State
I^egislature. However, it should be noted that the legislature
does not fix the salaries of individual faculty members.

On or before June 28, 1971, pursuant to a directive of the
University's central administration, department chairmen
in conjunction with deans of colleges submitted their rec
ommendations for the allocation of salary increases for the
ensuing yeai-, within the 8 percent limit set by the Joint
Committee on Finance. They were incoi-porated in the budget
process by the chancellor and president, and subject only to
the formal approval of the Board of Regents and funding by
the State liegislature.

Although the budget enacted for the current biennium
does not contain funds for salary increases to cover the
period of July 1 to November 13, 1971, this does not appear
to be due to a change in the policy of the Board of Regents
or State Legislature relating to these salary increases. The
intervening factor was President Nixon's Executive Order
No. 11615 of August 15, 1971, issued pursuant to the Eco
nomic Stabilization Act of 1970, Title II, Sec. 202-203 P.L.
91-379, commonly known as the "wage-price freeze." Accord
ing to information contained in your letter of inquiry, it is
acknowledged by all parties concerned that funding would
have been provided by the legislature had it not been for a
possible misapplication of this order.
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Formal action of the Board of Regents in adopting its
budget incorporating the new salary increases occuiTed on
October 8, 1971, and salaries did not become fixed until that
time. Section 36.06 (1), Stats., gives the authority to fix
salaries to the Board of Regents, not department chairmen.
Accordingly, payment of faculty salaries at the newly fixed
rate for the period prior to the adoption of the budget and
salaries by the Board of Regents on October 8, 1971, would
violate Art. IV, sec. 26, Wis. Const. The resolution adopted
by tlie Board of Regents is set foi*th immediately following
this opinion.

There is no question that faculty members are employes
of the Board of Regents, and that a contractual relationship
exists. In Butler v. The Regents of the University (1873),
32 Wis. 124, 131, it was stated:

"... We do not think that a professor in the university is
a public officer in any sense that excludes the existence of a
contract relation between himself and the )5oard of regents

that employed him, in respect to such employment "

53 Am. Jur. 2d, Master and Servant, § 15 states the fol
lowing in regard to the formation of the master and seiwant
relationship:

". . . The relationship is a product of mutual assent, that
is, of a meeting of minds expressed by some offer on the
part of one to employ or to work for the other and an accep
tance on the part of such other. No person can be subjected
against his will to the full measure of the obligations which
the law has attached to the contract of service. However, con

sent to the relation need not be written or even verbal; it

may, and very often does, rest in the implication of circum
stances. Proof of the existence of the relation can be made

as fairly and fully by circumstantial evidence as it can by
evidence which is direct. . ."

In an early opinion from this office reported in 10 OAG
1099 and dated November 18, 1921, the following reference
is made to the mannei* of appointment:

"The members of the present instructional staff were ap
pointed in the ususd manner. Negotiations with the candi-
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date for a position on the instructional staff were conducted
bj'' the chairman of the department concerned or by the dean
of the college. The salary agi'eed upon by the candidate and
the department in consultation with the dean of the college
was with the approval of the president, entered upon the
budget, along with the name and the rank of the candidate.

"Upon the recommendation of the president and adoption
by the board of regents, those whose names appear in the
1921-1922 budget were appointed to seiwe at the salaries in
dicated opposite their names. It has not been customary for
the regents to require formal acceptance of an appointment

"Under the facts and circumstances stated the budget
constitutes an offer by the persons named therein to accept
employment for the several salaries there named. The ap
pointment made by the board of regents thi'ough the adop
tion of the budget and of the recommendations contained
therein constitutes in the law an acceptance of those propo
sitions and constitutes a contract between the parties."

The process is essentially the same today, and I would
concur with this reasoning of my predecessor.

In a communication subsequent to the initial request you
asked me to include comment upon faculty promotional pay
increases and women's equity pay adjustments intended to
be retroactive to July 1, 1971. These pay adjustments were
directly tied into the University's budget process along with
the faculty salary increases previously discussed, and are all
subject to the same effective date. Contracts were entered
into on October 8, 1971, between the Board of Regents and
employes of the University, subject to subsequent funding
by the State Legislature. Any payments prior to that date
would violate Art. IV, sec. 26, Wis. Const. Any payments
are also subject to funding by the legislature, and such fund
ing has not been provided for the period ending November
13, 1971.

RWWrAPH
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Merger—Filing Fees—(Formal)—Under sec. 180.87,
Stats., a foreign coi*poration which has merged into itself a
domestic coiiDoration may not take credit for the fees paid
by the domestic corporation for capital authorization as a
credit against the fee to be paid by the foreign corporation
for capital invested in this State.

December 31, 1971.

Robert C. Zimmerman

Secretary of State

You request my opinion concerning whether a foreign cor
poration, which has merged into itself a domestic coipora-
tion, can take credit for the fees paid by the domestic cor
poration for capital authorization as a credit against the fee
to be paid by the foreign corporation for capital invested in
this State. For reasons hereinafter set forth, it is my opin
ion that a foreign corporation is not entitled to such credit.

In 57'OAG 184 (1968), the then Attorney General advised
you that previous fee payments made by a foreign coiiX)ra-
tion on its capital employed in Wisconsin could be credited
to another foreign corporation into which it merged under
sec. 180.87 (1) (j). Stats. After reviewing the legislative
history of this subsection, the Attorney General found it
significant that under the latest revision of that statute the
filing coporation, in computing its credit, was not limited to
the amount of capital on which it had previously paid a fee,
but instead the filing corporation could include any capital
on which a fee had previously been paid. Thus, the clear
hnport of this language was that the filing corporation could
include all of its capital upon which fees had previously
been paid without regard to who actually paid such fees.

However a substantially different set of circumstances
constitutes the basis for your present request. Rather than
dealing with the merger of two foreign corporations, you
are confronted with the problem of permitting a qualified
foreign corporation, which merged into itself a domestic
Wisconsin corporation, to take credit on its annual report fil
ing fee for the fees paid on authorized capital by the do
mestic corporation.
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Fees paid by domestic corporations and those paid by for
eign corporations are based upon entirely different concepts.
Domestic corporations pay fees based upon the total author
ized capital, with such fees being paid at the time the arti
cles of incorporation are filed and at the time of any sub
sequent amendment to the articles which increases the auth

orized capital. Sec. 180.87 (1) (a) and (b), Stats. Pursuant
to these same subsections, domestic corporations pay their
fees at the rate of one dollar per thousand, or part thereof,
of authorized par value capital stock, and two cents per
share for all authorized shares of no par value stock.

The handling of fees for foreign corporations is substan
tially different. First, foreign corjjorations pay a fee at the
time of qualification with such fee being based upon the
percentage of capital invested in the State of Wisconsin.
Sec. 180.87 (1) (i). Stats. Each year at the time of filing of
its annual report, a foreign corporation pays an additional
fee if there has been an increase in the amount of capital so
invested in this state. Sec. 180.87 (1) (j). Second, unlike that
of domestic corporations, a foreign corporation's fee is based
upon the capital paid in for par value stock which includes
paid-in capital in excess of par value applicable to the issued
shares of par value stock. The basis for valuation of no par
value stock issued by a foreign corporation is the amount
by which the entire property of the corporation exceeds its
liabilities, but not less than ten dollars per share. The
basis for these computations is set forth under sec. 180.813,
Stats., especially under subsections (1) (j) and (k). This
section is keyed into sec. 180.87 (1) (i), (j) and (k).

M'hen two foreign corporations merge or when two domes
tic coi-porations merge, it is easy to justify a credit as
explained in 57 OAG 184. The credit is being taken for the
same tjqje of fee which was arrived at by using an identical
method of valuation. As described above, however, the mer
ger of a foreign corporation and a domestic coi-poration has
obviously different ramifications relative to any possible
credit to be taken for filing fees.

Wlien two domestic coi-porations merge, the legislature
expressly has provided for a credit under sec. 180.87 (1) (c).



Opinions of the Attorney General 497

Stats. In fact, the conclusion contained in 57 GAG 184 was
reached in large part because a contrary conclusion would
have resulted in uneven treatment of merging coi*porations
if a similar credit was not granted to foreign coiporations.
At the present time, there is no provision foi a credit under
the circumstances which you have described. Moreover, be
cause of the greatly different concepts upon which such fees
are paid, I do not consider that the failure to give a credit
to a foreign corporation, which merges into itself a domes
tic corporation, results in uneven treatment.

My conclusion is further buttressed by the fact that your
office ai)parently has administered sec. 180.87, Stats., con
sistent with the reasoning and conclusion in this opinion.
Practical construction and interpretation of the law by any
agency charged with the duty of applying such law is en
titled to great weight and is often decisive. Mednis v. Indus-
tHal Comm. (1965), 27 Wis. 2d 439, 440, 134 N.W. 2d 416.

RWW:DPJ

County Supervisors—Election—(Fornml)—A11 h o u g h
county supervisors are specified to be "county officers" in
sec. 59.03 (2) (d). Stats., they are not "county officers"
within the meaning of Aid;. XIII, sec. 1, Wis. Const., which
provides "all state and county officers, except judicial offi
cers" be elected at the November general election.

December 31, 1971.

The Honorable, The Assembly

By 1971 xA-ssembly Resolution 22, you request my opinion
as to whether county supervisors, who are specified to be
county officers in sec. 59.03 (2) (d), Stats., must not there
fore be elected on a partisan basis at the general election
in November in accordance with Ai*t. XIII, sec. 1, Wis. Const.

The answer to your question is "no." The historical con
text in which Art. XIII, sec. 1, Wis. Const., was enacted
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shows that the words "county officers," as used therein,
were never considered to include county supervisors. This
construction of that constitutional provision is not changed
by a statute subsequently enacted. Such a change could be
accomplished only by an amendment to the constitution.

Section 59.03 (2) (d), Stats., was repealed and recreated
by ch. 20, Laws of 1965, to read, in part, as follows:

"(d) Election and term, of stipervisors. Supervisors are
county officers and shall be elected for 2-year terms at the
election to be held on the first Tuesday in April in even-
numbered years and shall take office on the 3rd Tuesday in
April of that year. . . ." (Emphasis added)

This provision was enacted as paii; of the statutory revi
sion concerning county board representation which was mo
tivated, in part at least, by State ex rel. Sonnebom v. Sylves
ter (1965), 26 Wis. 2d 43, 132 N.W. 2d 249. In that case,
the court held that the then existing system of county board
representation, set forth in sec. 59.03 (2), 1963 Stats., which
provided that the board would be composed of town chair
man and supervisors from villages and city wards, irrespec
tive of population, was unconstitutional because it violated
the equal-protection clause of the Fourteenth Amendment of
the Federal Constitution and Art. I, sec. 1, Wis. Const.

Article XIII, sec. 1, Wis. Const., originally read simply as
follows:

"SECTION 1. The political yeai' for the state of Wiscon
sin shall commence on the first Monday in January in each
year, and the general election shall be holden on the Tuesday
succeeding the first Monday in November in each year."

However, the constitutional provision was subsequently
amended in 1882, and presently reads;

"SECTION 1. The political year for the state of Wiscon
sin shall commence on the fii'st Monday in January in each
year, and the general election shall be holden on the Tues
day next succeeding the first Monday in November. The
first general election for all state and county officers, ex
cept judicial officers, after the adoption of this amendment
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shall be holden in the year A. D. 1S84, cmd thereafter the
general election shall be held biennially. All state, county or
other officers elected at the general election in the year
1881, and whose term of office would otherwise expire on
the first Monday of January in the year 1884, shall hold and
continue in such offices respectively until the first Monday
in January in the year 1885." (Emphasis added)

One effect of the 1882 amendment was to change the gen
eral election from an annual election to a biennial election.

However, the amendment also clearly provided that "all state
and county officers, except judicial officers" would be elect
ed at the 1882 general election and at biennial general elec
tions thereafter.

As will become evident in the course of the subsequent dis
cussion of the above quoted statute and constitutional pro
vision, no matter how positive be the statutory declaration in
sec. 59.03 (2) (d), Stats., that members of the county board
of supervisors are "county officers," the statute cannot now
have the effect of bringing that office within the constitu
tional requirement that county officers be elected at the
November general election, unless such officers were con
sidered as within the meaning of the teim "county officers"
when those words were incorporated in Aid;. XIII, sec. 1, Wis.
Const., by the 1882 amendment.

A certain measure of ambiguity regarding the nature of
the office held by a member of a county board of supervisors
has admittedly persisted from the time of the initial adop
tion of the Wisconsin Constitution to the present day. Some
of the confusion concerning the office has undoubtedly been
generated by the fact that specific questions relating to the
status of supervisors have often arisen in reference to a
liarticular statute. In such instances, of course, the language
of the specific statute was a primary consideration, and,
therefore, for some purposes and in certain contexts a su
pervisor was considered a county officer, while under ottier
circumstances he would not be so considered. See 1 OAG 781

(1912); 4 OAG 957 (1915); 12 OAG 279 (1923); 14 OAG 51
(1925); 15 OAG 172 (1926); 19 OAG 268 (1930); 20 OAG
85 (1931); 25 OAG 48 (1936); 32 OAG 404 (1943); 47 OAG
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32 (1958). Likewise, some uncertainty has probably resulted
from the fact that although the Wisconsin Constitution does
make a number of specific references to county boards of
supervisors, it has remained largely silent as to the type of
boards required and as to the method to be utilized in con
stituting such boards.

Nevertheless, although county boards have changed form
a number of times because of the flexibility inherent in the
fundamental law of our State, it will be noted that the or
ganization of such boards with supervisorial districts, based
principally upon minor political units or subdivisions of gov
ernment within the county, was by far the dominant system
from territorial days until such system was finally held un
constitutional in State ex rel Sonnebom v. Sylvester, supra.
As the court points out at pp. 52-58 of that opinion:

"By the time our constitution was established in 1848 the

state was divided into 29 counties, all of which had
established a large board town-county government [con
sisting of the chairmen of the town boards] ex
cepting Grant, Green, Iowa, Lafayette, and Sauk counties,
which had adopted the small board or commission form
[composed of three commissioners elected at large]. Thus,
'At and prior to the time of the adoption of the constitution
there existed considerable diversity in town and county gov
ernment in the temtory of Wisconsin.' State ex rel. BusacTc-
er V. Groth (1907), 132 Wis. 283, 285, 112 N.W. 431. This
diversity resulted in the enactment in the constitution by
sec. 23, art. IV, that, 'The legislature shall establish but one
system of town and county government, which shall be as
nearly uniform as practicable; . . Thus the type and meth
od of composition of county boards was not resolved by the
constitution which also provided in sec. 22, 'The legislature
may confer upon the boards of supervisors of the several
counties of the state such powers of a local, legislative and
administrative character as they shall from time to time
prescribe.' (Emphasis added)

"In 1849 the new state legislature provided a town-county
system which provided that towns were to be supervisorial
districts but also provided for supervisors from cities. . . ."
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It is hardly surprising tliat, upon the adoption of the con
stitution, the legislature would adhere to past practice and
exercise the more generally accepted of the options it felt
was available by electing to establish a supervisorial system
in each county which was based on repi-esentation from the
various basic units of local government within such county.
Under such a system the emphasis would logically be placed
on the individual unit of government rather than the county
government. As pointed out above, prior to the adoption of
the constitution, the organization of most of the counties
had been based on a system whereby election to toivn office
was a prerequisite to county board membership, i.e., chair
men of the town boards were members of the county board
ex officAo. Under such circumstances, these town chairmen
were essentially town supervisors who were given additional
responsibilities and authority when acting jointly with other
town supervisors, as a county board of town supervisors.
Conceived in this context, they could only be considered as
county officers in a very general sense. Furthennore, as
pointed out in my March 24,1971, opinion to the Joint Com
mittee on Legislative Oi'ganization, on the matter of legisla
tive reapportionment, town government in Wisconsin not
only formed the basic fabric of local government prior to the
adoption of our constitution in 1848, but also continued to
play an intimate role in the early evolution of the law of
municipal coriDorations in our State. At page 6 of that opin
ion the following is stated:

"The early importance of town government as a basic
govenmiental unit is demonstrated by the fact that when the
village of Milwaukee incorporated as a city in 1846 each of
its wards were designated as 'a separate township or town
under the laws regulating town and county government' and

the three aldermen of each ward were ex-officio supervisors

of such towns. Also, some of the early Wisconsin villages

incorporated by special acts were joined to towns for state

or county elections by virtue of such acts. Jones v. Kolb

(1882), 56 Wis. 263, 267, 14 N.W. 177. Likewise, villages

organized under such general laws as ch. 70, R. S. 1858, re

tained the right to vote at town elections."
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As might well be expected, the general and more persistent
concept of the county board, as consisting of a number of in
dividual local (town) supendsors sitting together as a coun
ty board of local supervisors, became no more difficult to
apply to city wards and villages than it had been when the
only supervisors sitting on the county board were town su
pervisors.

The foregoing legislative history indicates, in general, that
although a member of a county board may have been con
sidered to be a county officer in the broadest and more
general sense of the term, he was not usually treated as a
county officer by the tenitorial legislatures before the adop
tion of the Wisconsin Constitution, nor by legislatures dur
ing the early formative years after the adoption of the Con
stitution.

It should be noted, however, that by virtue of the pro
visions of ch. 129, Laws of 1861, for a relatively short period
of time in the 1860's the election of supervisors in every
county was based solely on the number of assembly districts
within each county. During this period, in State ex rel. Gill
V. The Board, of Supervisors of Milwaukee County (1867),
21 Wis. *443, the court considered the case of a supervisor
who found he no longer resided in the district for which he
had been elected because of changes in assembly district
boundaries subsequent to his election. The question was
whether such supervisor's office became vacant because he
ceased to be an inhabitant of the local district "for which he

shall have been elected or appointed, or within which the

duties of his office are required to be discharged." Sec. 2,
ch. 14, R. S. 1858. In light of the statutory provisions in
volved, the court held that the supervisor did not hold a
local office in the sense that the incumbent must reside in

the district until the end of his term, or forfeit his office,
stating, at page *447, "Every supervisor is emphatically a
county officer."

Although the holding in this eai'ly decision obviously re
quires our careful consideration, it does not appear to dis
pose of the question you raise. First of all, the system under
consideration in the Gill Case, supra, was not representative
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of the usual type of board wliich generally existed in most
counties from the first days of statehood up until the Son-
neborn decision. It may be of some significance, in fact, that
the assembly district system was abandoned shortly after
this decision and that the county boards of all counties were
reorganized and the system of county government changed
by chs. 84 and 85, Laws of 1870, so as to provide that county
board members would consist of town board chaii*men and

supervisors chosen from cities and incorporated villages.
Moreover, the question before the court ai'ose solely under
the then current statutes, most specifically ch. 129, Laws of
1861, and did not involve any constitutional considerations.
Thus, when similar questions have subsequently arisen, the
case has generally been distinguished and an opposite con
clusion reached, based on the substantial dissimilarities in
the statutory language being considered in each instance.
1 GAG 781 (1912); 16 GAG 717 (1927); 32 GAG 404 (1943).

In considering whether county supervisors are among the
"county officers" referred to in Art. XIII, sec. 1, Wis. Const.,
it is important to note that the same legislature and the
same legislative act which submitted the above amendment
of Art. XTII, sec. 1, to a vote, i.e., ch. 290, Laws of 1882, also
proposed the amendment of Art. VI, sec. 4, Wis. Const. The
adoption of the latter amendment had the effect of altering
the first sentence of that constitutional provision in the fol
lowing manner:

"SECTIGN 4. Sheriffs, coroners, registers of deeds, and

district attorneys, and all other county officers except judi
cial officers, shall be chosen by the electors of the respective
counties,—once in every two years. , as often no vacanGioD
shall happen. * * *"

An additional sentence was also added to the end of this

section, which provided that vacancies in such county offices
would be filled by appointment.

In view of the contemporaneous nature of both of the
above amendments and the obvious similarity of language,
it is quite reasonable to conclude that the term "county of
ficers" may have been used in the same sense in both consti
tutional provisions. It is, therefore, appropriate to consider
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the manner in which this term, as used in Art. VI, sec. 4,
Wis. Const., has been treated by our Supreme Court.

In State er rel. Williams v. Samuelson (1907), 131 Wis.
499, 111 N.W. 712, the court was confronted with the ques
tion as to whether a county supervisor of assessments was a
"county officer" within the terms of Art. VI, sec. 4, Wis.

Const. In concluding that such officer did not fall within the
meaning of that constitutional provision, the court pointed
out that a person may be considered a county officer in a
broad general sense when at the same time he could not be
viewed as a "county officer" in the restrictive sense in which
those words are to be taken in interpreting Art. VI, sec. 4,
Wis. Const. Thus, the court states, at pp. 502-504:

"Whether the office here alleged to be usurped is stidctly
a county office or not, it quite clearly pertains to a county,
within the meaning of the law. The name of the office is
'county supeiwisor of assessment,' and the duties incident
thereto are confined to and extend throughout the county.
In the broad general sense of the temi, the office is a county
office.

"Conceding for the purposes of the discussion that in the
broad, most comprehensive meaning of the term 'county of
ficers' a county supervisor of assessment would be included
therein, the ultimate question is whether the language is to
be taken in that sense or in a restricted sense excluding such
officers."

The conclusion of the court in reference to the question
under consideration appears at page 509:

"In determining whether the words 'all other county offi
cers' were used in the constitution in their particulai' sense,
the affirmative is suggested at once by the rule of noscitur
a sociis. Several but not all of the principal heads of county
government required to have their offices at the county seats
and ordinarily in the building provided for that purpose are
mentioned, followed by the term 'all other county officers
except judicial officers.' In that we have a very strong in
dication that minor officials not usually thought of when
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the term 'county officials' is used were not intended to be
included, but only sheriffs, coroners, registers of deeds, and
the like. Such indication is emphasized, as we shall see, with
striking significance by the conditions existing at the time
of the formation of the constitution and at the time sec. 4,
ai*t. VI, was amended into its present form, and the way the
subject has always been treated by the legislature as we
have heretofore seen."

And, at page 512:

"Without further discussion we are constrained to hold
that the term 'all other county officers' was used in the in
stance in question in harmony ivith the statutory division of
officers into state, county, and town officers existing at the
time of its incorporation into the fundamental law. . .
(Emphasis added)

In view of the foregoing statements of the court emphasiz
ing the importance of historical perspective in detei-mining
whether a particular office is a "county office" in the con
stitutional sense, it appears imperative to consider more spe
cifically how the office of supervisor was viewed immedi
ately prior to and after the 1882 amendment to Art. XIII,
sec. 1, Wis. Const. A good indication of the character of the
office, at least in the minds of the contemporary legislatures,
is reflected by the laws which they adopted. These acts con
stitute a contemporaneous legislative construction of this
constitutional provision and as such should be accorded great
defense. Payne v. City of Racine (1935), 217 Wis. 550, 259
N.W. 437; State v. Johnson (1922), 176 Wis. 107, 186 N.W.
729. As previously stated in 57 OAG 45 (1968) at page 47:

". . . It is presumed that words used in a constitution are
to be given the natural and popular meaning in which they
were usually understood by the people at the time of adop
tion. Payne v. Racine [supra, p. 555], B. F. Sturtevant Co. v.
Industrial Comm. (1925), 186 Wis. 10, 19, 202 N.W. 324. In
order to discover the intent of the framers of the constit-
tion, reference may be had to other constitutional provisions,
history of the times, state of the contemporary society, and
prior well known practices. State ex rel. Zimmerman v.
Dammann (1930), 201 Wis. 84, 89, 228 N.W. 593. However,
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such constitutional language is to be construed in the light,
not only of the conditions prevailing at the time of the adop
tion of the constitution, but also with reference to the
changed social, economic, and governmental conditions and
ideals of the present time. Borgnis v. Folk Co. (1911), 147
Wis. 327, 349, 133 N.W. 209."

Much of the legislation pertinent to the present question
was previously cited in 14 0AG 51 (1925) as supporting the
conclusion that supervisors are not county officers under
the provisions of Art. VI, sec. 4, Wis. Const., and therefore
not governed by its provisions which establish two-year
terms for county officei's. At the time of that opinion, as at
present, sec. 59.03 (1) (b), Stats., provided for a four-year
tenn of office for Milwaukee supervisors. The following dis
cussion of legislative history, appearing at pp. 54-55 of the
opinion, appeal's appropriate here:

"In the revised statutes of 1878 the following provisions
occur r

" 'SECTION 662. Every ward or part thereof of any city,
and every incoi-porated village or part thereof, shall be rep
resented in the county board of supervisors * * * by one su
pervisor, who shall be elected annually * *

" 'SECTION 663. The county board of supervisors shall
consist of the chairman of each of the several towns, and the
superrisor of each ward, and part of ward of every city, and
of each incorporated village, and part of such village situated
in the county.'

"It is significant to note that the sections referred to, set
forth above, are contained in ch. 36, Stats., which is headed
'OF THE COUNTY BOARD.' The following section is con
tained in ch. 37, R.S. 1878, and is headed 'OF COUNTY OF
FICERS';

" 'SECTION 698. At the general election in the year one
thousand eight hundred and seventy-eight, and biennially
thereafter, there shall be elected in each county, for a regular
term, the following county officers, viz.: a county derk,
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treasurer, sheriff, coroner, clerk of circuit court, district at
torney, register of deeds, surveyor, and in the year one
thousand eight hundred and seventy-nine and biennially
thereafter, a county superintendent of schools in each super
intendent district thereof, * * *. The regular term of office of
all county officers above named shall commence on the first
Monday of January next succeeding their election, and con
tinue two years; but each such officer including those now
in office, shall hold his office until his successor is quali
fied.'

"This, then, shows the legislative conception in 1878,
which was just prior to the adoption of the amendment. The
county officers who were conceived to be such were included
by the legislature in the section above set forth. Since su
pervisors were not included, it ivould appear they were not
considered county officers. The amendment which provides
for the election every two years of 'all county officers' was
passed by the legislature in the year 1881. It was also passed
again by ch. 290, Laws 1882, and was submitted to the peo
ple and ratified by them in November, 1882. (Emphasis
added)

"Proceeding now to a consideration of the legislative en
actment subsequent to the constitutional amendment, it ap
pears that the same conception of county officers was en
tertained. By ch. Ill, Laws 1883, the following provision
was enacted:

" 'The county board of supeiwisors shall consist of the
chaii-man of each of the several towns and the supervisor of
each ward and part of ward of every city, and of each incor
porated village and part of such village situated in the coun
ty; * ♦ * nor shall any county officer, or deputy county offi
cer be eligible to any office named in this section; providing
nothing herein shall affect the power of the county clerk
under section 665 of the revised statutes.'

"Here, then, is a very clear statement of the legislative
conception as to whether or not supervisors were county of
ficers. This law was passed by the legislature convening im
mediately after the adoption of the amendment. Many of the
members were undoubtedly members of the legislatures
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which had passed the amendment. It clearly shows that, for
the purpose of the amendment supervisors were not con
sidered county officers." (Emphasis added)

Furthermore, by the time of the 1882 constitutional
amendments, elections for members of the county board were
generally held in the spring. Thus, sec. 782, R. S. 1878, pro
vided that town supervisors, including the town chainnan
who would sit on the county board, would be elected at the
annual town meeting held on the first Tuesday of April.
Similarly, sees. 871, 875 and 882, R.S. 1878, when read to
gether, provided that supervisors from villages would be
chosen at the annual charter elections held on the first Tues

day of May in each year to "represent the village in the
county board." Likewise, sec. 663, R.S. 1878, provided that
electors from cities and villages would select supervisors "at
the same time and in the same mannei* as city and village
officers are elected." I consider it significant that the con
stitutional amendments of 1882 caused little, if any, altera
tion in the provisions of these statutes, and that the law
generally continued to provide for the spring election of
supervisors. It was ch. 178, Laws of 1883, in fact, that auth
orized every incoiporated village or city, not existing under
special charter, to change the time for holding the annual
elections "from the time now fixed by law to the first Tues
day of April in each year." Likewise, when the 1874 special
charter of the City of Columbus was amended at about the
same time, by ch. 181, Laws of 1883, it continued to provide
for the spring election of "one supeiwisor to represent his
ward in the board of supeiwisors of Columbia County."

In light of the foregoing, it is quite evident that the legis
lature did not conceive of supervisors of county boards as
being county officers within the meaning of Art. XIII, sec.
1, Wis. Const., and did not intend that the 1882 amendment
to that provision require the election of county supervisors
at the November general election. Since the puiT)ose of the
construction of a constitutional amendment is to give effect
to the intent of its framei*s and of the people who adopted it,
Kayden Industries, Inc. v. Murphy (1967), 34 Wis. 2d 718,
150 N.W. 2d 447, the fact that supervisors are now desig-
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nated as county officers under the provisions of sec. 59.03
(2) (d). Stats., is not controlling.

RWWiJCM

Highway Debt Limitation—Bonding Authority—(For
mal)—The continuing appropriation provided under sec.
20.866 (2) (ur), 1969 Stats., was limited by its teims to
$40,300,000. Section 20.002 (1), Stats., does not provide ad
ditional bonding authority to satisfy the requirements of
sec. 18.04 (2), Stats. Section 84.51 (2), Stats., is an expres
sion of legislative intent, but does not constitute an ap
propriation and is not the basis for additional bonding au
thority.

December 31, 1971.

Norman M. Clapp, Secretary

Department of Transportation

You requested my opinion as to whether the continuing
appropriation provided under sec. 20.866 (2) (ur). Stats.,
carries over after July 1, 1971, in the absence of a budget
for fiscal year 1971-72. Your question was prompted by a
desire to determine whether the State Bond. Board had

authority to arrange for the issuance of additional bonds
for the purposes stated in said section prior to the enact
ment of the new budget.

Section 20.866 (2) (ur). Stats., provides:

"(iir) Transportation; accelerated highway improvements.
As a continuing appropriation from the capital improvement
fund, the amounts in the schedule to acquire, construct, de
velop, enlarge, or improve state highway facilities as pro
vided, by ss. 84.06 and 84.09. The state may contract public
debt in an amount not to exceed $40,300,000 for this pur
pose."

This continuing appropriation is set forth in the budget
in sec. 20.005 (2), Stats., on page 344 of the 1969 Statutes
as follows:
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"20.866 Public debt

*  S?

(2) CAPITAL IMPROVEMENTS

(ur) Transportation Source Type 1969-70 1970-71
accelerated higrhway BR C • 40,300,000 0
improvements

* «

Section 20.001 (3), Stats., lists four basic types of appro
priations: annual appropriations, biennial appropriations,
continuing appropriations and sum sufficient appropriations.
A continuing appropriation is specifically defined as follows
under sec. 20.001 (3) (c). Stats.:

"(c) Continuing appropHations, Continuing appropria
tions, indicated by the abbreviation 'C in s. 20.005, are,ap
propriations which are expendable until fully depleted or re
pealed by subsequent action of the legislature. The appro
priations for any given year shall consist of the previous
fisc^ year ending balance together with the revenues re
ceived or new appropriation authority granted under ss.
20.100 to 20.899 during the current fiscal yeai*. Dollar
amounts shown in the schedule under s. 20.005 represent
the most reliable estimates of the amounts which will be ex

pended during any fiscal year, but shall not be limiting.
Continuing appropriations are indicated in ss. 20.100 to
20.899 either by the introductory phrase, 'as a continuing
appropriation' or by the introductory phrase 'all moneys re
ceived from'. "

The funds appropriated under sec. 20.866 (2) (ur). Stats.,
are acquired under the authority of sec. 18.04 (2), Stats.,
which provides:

"(2) The board shall authorize public debt to be conti-acted
and evidences of indebtedness to be issued therefor up to
the amounts specified by the legislature to acquire, con
struct, develop, extend, enlarge or improve land, waters,
property, highways, buildings, equipment or facilities for
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the classes of public purposes specified by the legislature
as the funds are required. Said requirements for funds shall
be established by that depai-tment or agency head having
progi'am responsibilities for which public debt has been
authorized by the legislature."

The State Bond Board may contract State debt only up to
the amounts specified by the legislature. The legislature has
specified under sec. 20.866 (2) (ur), Stats., that the ". . .
state may contract public debt in an amount not to exceed
$40,300,000 . . ." This amount was borrowed in full through
the following bond issues:

June 1970 $11,500,000
September 1970 10,000,000
January 1971 3,000,000
April 1971 5,000,000
July 1971 10,800,000

In fiscal year 1969-70 only $9,425,276.98 was actually ex
pended from the $11,500,000 of boiTowed funds. In fiscal
1970-71 another $17,219,305.91 was expended. As of July
1,1971, there were unexpended funds of $2,855,417.11 avail
able plus bonding authority for an additional $10,800,000.

Prior to the passage of a budget for fiscal year 1971-72,
there were not any new appropriations by the legislature and
hence there was not any authority for the State Bond Board
to contract additional state debt for these purposes once the
specified limit had been met.

A continuing appropriation is the type of appropriation
which may be expend^ until fully depleted, even if it is ex
pended in succeeding fiscal years following the fiscal year
of appropriation. The $40,300,000 appropriation was author
ized as a continuing appropriation by the legislature for fis
cal l'969-70. The bonding authority was exhausted through
bond issues of $11,500,000 in fiscal 1969-70, $18,000,000 in
fiscal 1970-71, and $10,800,000 in fiscal 1971-72. Once these
funds were expended, no additional funds could be contracted
for in the absence of a new appropriation authorizing the is
suance of additional bonds.
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In this instance we are not concerned with a situation

where the source of funds is a continuing receipt of revenues
which are paid into the general fund and appropriated there
from for certain specified puiposes.

You have called my attention to sec. 84.51, Stats., which
provides:

"84.51 Construction of state highways. (1) The highway
commission, with the approval of the secretary of ti'anspor-
tation and the governor subject to the limits of s. 20.866 (2)
(ur) may direct that state debt be contracted for the con
struction of highways as set forth in sub. (2) and subject to
the limits set herein. Said debts shall be contracted in ac

cordance with ch. 18.

"(2) It is the intent of the legislature that state debt not
to exceed $200,000,000 for the construction of highways be
appropriated over a six-year period except that no funds
shall be used for the construction of the proposed Bay free
way [and] except that no funds shall be used for the 'Augus
ta B3T)ass' project in Eau Claire county. Nothing in this sec
tion shall be construed so as to allow the redevelopment of
state trunk highway 83 in Washington and Waukesha coun
ties. U.S. numbered highway 16 from Tomah to the inter
change with I 90 east of Spai*ta shall be retained as part of
the state highway system in the same route as in use on
November 1, 1969."

This section provides for an appropriation subject to the
limits of sec. 20.866 (2) (ur), Stats., and that the debt shall
be contracted for in accordance with ch. 18 of the Wisconsin
Statutes which relates to bonding for public pui'poses. Al
though sec. 84.51 (2), Stats., expresses a legislative intent
that $200,000,000 will be appropriated for the construction
of highways over a six-year period, the subsection itself
does not constitute an appropriation and cannot be the basis
of additional boiTowing authority beyond the $40,800,000
actually authorized and appropriated under sec. 20.866 (2)
(ur). Stats.

You also have called my attention to sec. 20.002 (1),
Stats., which provides;
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"20.002 General appropriation provisions. (1) EFFEC-
TlYE PERIOD OF APPROPRIATIONS. Unless otherwise

provided appropriations shall become effective on July 1 of
the fiscal year shown in the schedule under s. 20.005 and
shall be expendable until the following- June 30. If the legis
lature does not amend or eliminate any existing appropria
tion on or before July 1 of the odd-numbered years, such
existing appropriations provided for the previous fiscal year
shall be in effect in the new fiscal year and all subsequent
fiscal years until amended or eliminated by the legislature."

I do not believe this section is applicable under the in

stant circumstances, but a discussion of the section neverthe
less appears to be in order.

The first sentence of that section does not apply to a
continuing appropriation, since a continuing appropriation is
expendable until fully depleted and may be expended in
succeeding fiscal years following the fiscal year of appropria
tion. A continuing appropriation does not have to be ex
pended by June 30 of the fiscal year of appropriation.

The second sentence applies to a continuing appropria
tion in this manner. The existing appropriation provided for
the previous fiscal year remains in effect in succeeding fis
cal years until amended or eliminated by the legislature.
Therefore, in the absence of a new budget, the appropriation
for the previous fiscal year would be in effect for the
succeeding fiscal year.

If the provisions of sec. 20.002 (1), Stats., were to apply
in the instant case, the appropriation for the previous fiscal
year of 1970-71 which would remain in effect for fiscal year
1971-72 would be the difference between $40,300,000 and
the amount actually expended in fiscal year 1969-70. This is
because the statutory definition of a continuing appropria
tion provides that the appropriation for any given fiscal

year shall consist of the previous fiscal year ending balance
plus any new appropriation authority granted in the current
fiscal year. This difference would be in addition to the un
expended portion of the $40,300,000 remaining as of July 1,
1971.
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It could be argued that the appropriation for fiscal year
1970-71 was zero, because that amount appears in the sched
ule under sec. 20.005 (2), Stats., on page 344 of the 1969
Wisconsin Statutes. However, as pointed out in sec. 20.001
(3) (c), Stats., and the introductory paragi-aph to sec. 20.005
(2), Stats., the tabulations set forth in sec. 20.005 (2),
Stats., represent the most reliable estimates of the amounts
which will be expended during any fiscal year from the con
tinuing appropriations established in subsecs. 20.100 to 20.-
899, Stats. Accordingly, sec. 20.005 (2), Stats., did not
establish the continuing appropriation under discussion; that
was established under sec. 20.866 (2) (ur). Stats. ,

The more precise question then is whether sec. 20.002 (1),
Stats., provides additional bonding authority to satisfy the
requirements of sec. 18.04 (2), Stats. I am of the opinion it
does not.

The last sentence of sec. 20.866 (2) (ur). Stats., is con
trolling. It authorizes the contracting of public debt for the
purpose stated therein up to a limit of $40,300,000.

Section 20.002 (1), Stats., cannot be relied upon as author
ity for exceeding that limit. That section was enacted prior
to the amendment to Art. VIII, sec. 7, Wis. Const., which
permitted the current bonding for public purposes provisions
found in ch. 18, Stats. Section 20.002 (1), was never in
tended to provide additional bonding authority under the cir
cumstances being discussed here. Such bonding authority
must be expressed in much more explicit tenns.

Of course, since your inquiry the legislature has adopted
a new budget for the 1971-73 biennim which contain addi
tional bonding authority.

RWWiAPH

Real Estate Examining Board—Mortgage Brokers—(For
mal)—^Federal National Mortgage Association is exempt
from the requirements of sec. 452.09, Stats., but private
mortgage bankers or mortgage brokers licensed as real es-
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tate brokers under ch. 452, Stats., and servicing mortgages
for FNMA must deposit loan, insurance and tax escrow mon
eys in authorized trust account in a bank located in Wiscon
sin and subject to audit by Real Estate Examining Board.

December 31, 1971.

Roy E. Hays, Executive Secretary
WiscovMn Real Estate Examining Board

You have requested my opinion on four questions concern
ing powers of the Real Estate Examining Board with regard
to requirements of licensing as a real estate broker and de
posits to be made in a licensed broker's trust account.

Your first question is whether private mortgage bankers
or private mortgage brokers licensed as real estate brokers
under ch. 452, Stats., must deposit all moneys collected in
the solicitation and servicing of mortgage loans in the Wis
consin broker's authorized real estate trust account in a
bank located in and authorized to do business in Wisconsin.

Such companies, which do not qualify for exemption un
der sec. 452.01 (6), Stats., are required to be licensed be
cause they fall within the definition of real estate broker
set forth in sec. 452.01 (2) (a) and (c), Stats., which pro
vide:

" (2) 'Real estate broker' means any person not excluded
by sub. (6), who:

"(a) For another, and for commission, money or other
thing of value, sells, exchanges, buys or rents, or offers or
attempts to negotiate a sale, exchange, purchase or rental of
an interest or estate in real estate;

" (c) Negotiates or offers or attempts to negotiate a loan,
secured or to be secured by mortgage or other transfer of
or encumbrance on real estate."

See 29 OAG 105 (1940) and Livingston v. Linker Realty
Co. (1930), 202 Wis. 232, 231 N.W. 626.
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It is noted that mortgage bankers may not be banks. See
sec. 221.49, Stats.

Section 452.09, Stats., provides:

"Trust accounts. All down payments, earnest money de
posits or other trust funds received by a broker or salesman
on behalf of his principal or any other person, shall be de
posited in a common trust account, maintained by said brok
er for such purpose in a bank designated by the broker,
pending the consummation or termination of the transaction,
except as such moneys may be paid to one of the parties
pursuant to such contract or option. The name of said bank
shall at all times be registered with the examining board,
along with a letter authorizing the examining board to ex
amine and audit said trust account when said examining
board deems it necessary."

KEB 6.01, Wisconsin Administrative Code, is concerned
with trust accounts and in material part provides:

"(1) Each broker shall maintain a common trust account
in a bank for the deix)sit of all down payments, earnest
money deposits or other trust funds received by the broker
or his salesman on behalf of his principal or any other per
son pursuant to section 136.01 [452.01], Wis. Stats.

"(2) Each broker shall notify the board of the name of
the bank or banks in which said trust account is maintained
and also the name of the account on forms provided therefor.

"(8) Each broker shall authorize the board to examine
said trust account and shall obtain the certification of the
bank attesting to said trust account and consenting to the
examination and audit of said account by a duly authorized
representative of the board. Said certification and consent
shall be furnished on fonns prescribed by the board.

"(4) Each broker shall only deposit trust funds received on
real estate or business opportunity transactions as defined
in section 136.01 [452.01], Wis. Stats., in said common trust
account and shall not commingle his personal funds or other
funds in said trust account with the exception that a broker
may deposit and keep a sum not to exceed IplOO.OO in said
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account from his personal funds which sum shall be specifi
cally identified and deposited to cover bank service charges
relating to said trust account.

"(5) A broker may maintain more than one trust account
provided the board is advised of said account as specified in
section REB 6.01 (2) and (3) above.

" (6) Each broker shall maintain a single entry bookkeep
ing system in his office, listing the following information
on all trust account deposits:

"(d) Rent contracts, dates, names of parties, amount of
rent installments.

"(e) Mortgages, dates, names of parties, amount of pay
ments of principal and interest.

"(h) Earnest money receipts, dates, names of parties,
amount of down payment.

" (i) Any other receipts pertaining to the sale, exchange,
purchase, rental of real estate or business opportunities,
dates, names of parties, amount of payment.

* ❖

"(9) Commissions or fees earned by the broker out of
moneys deposited in said trust account shall be withdrawn
from said trust account within 24 hours after the trans

action is consummated, terminated or after the commission
or fees are earned in accordance with the contract involved.

In 51 OAG 94 (1962) it was stated that, by reason of the
statute and rule above referred to, a mortgage broker li
censed as a real estate broker must deposit pajments made
to the broker by a mortgagee in a real estate trust account
subject to audit by the board.

The answer to your first question is in the affirmative.
Section 452.09, Stats., provides that the common trust ac-
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count shall be "in a bank designated by the broker." How
ever, it is my opinion that the legislative intent of strict su
pervision, examination and audit of licensed real estate brok
ers' trust accounts requires the use of a bank located in Wis
consin. It is recommended that the board amend its rule to

that effect to remove any doubt.

Your second question is whether such trust funds must
be maintained by the broker in an authorized trust account.

The material portion of sec. 452.09, Stats., requires trust
funds to be deposited in a common trust account:

"* * * pending the consummation or termination of the
transaction, except as such moneys may be paid to one of
the parties pursuant to such contract or option. * * *"

It is my opinion that any trust funds must be maintained
in an authorized trust account until the transaction is con

summated or terminated unless the agreement between the
mortgagor and mortgagee provides that such moneys may
be paid out to one of the parties.

In 51 OAG 94, 99 (1962), it was stated:

"Where the loan has been negotiated by the mortgage
broker, and is closed by delivery of mortgage and note, and
commission has been paid, and where the mortgage broker
and mortgagee enter into an agi-eement whereby the broker
is to collect the mortgage payments, the transaction may be
considered pending and continuing within the terms of sec.
136.075 [now 452.09].

"The time, manner and amount of the payments to be
made by the broker to the mortgagee, or to be directly ap
plied by the broker to payment of insurance premiums or
taxes, are matters which are controlled by the agreement for
servicing between the broker and mortgagee."

As noted in the second paragraph next above, however,
the agreement between the mortgagor and the mortgagee is
the primary document to be considered as to whether trust
moneys can be paid cut to one of the parties. In some situa
tions the mortgagor and mortgagee and mortgage broker
may all be parties to the sei*vicing agreement.
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The funds involved consist of payments by mortgagors
and include payments for taxes and insurance. Where only
mortgagor and mortgagee are involved, the payments made
for taxes and insurance are in the nature of special de
posits. As such, in the absence of special statute or agree
ment, they sometimes are treated as creating a debtor-
creditor relationship. However, the standard form promul
gated by the Federal Housing Administration for insurable
mortgages in W^isconsin provides that monthly pajnnents to
mortgagors are to include payments for taxes and insurance,
among other purposes, and requires such sums to be held by
the mortgagee in trust to pay said ground rents, premiums,
taxes and special assessments. This is required by FHA's
regulations and thus is a part of the contract of insurance
with that agency. 24 CFR 203.23. A parallel obligation is im
posed upon the Federal National Mortgage Association, as
well as others, with respect to mortgages guaranteed by the
Veterans Administration.

Where such funds are held by a third-party mortgage
broker for servicing purposes, it would appear without ques
tion that a trust relationship is involved.

Your questions have been prompted by objections to the
Examining Board's policies made by counsel for the Federal
National Mortgage Association on behalf of independent
mortgage servicers and mortgage brokers licensed as real
estate brokers and doing business in Wisconsin. Counsel for
FNMA states:

"Finally, we challenge the application of the Board's pohcy
on FNMA's mortgage servicers because of the nature of
FNMA as a federally chartered and regulated institution,
specific statutory language in its charter, and the national
character of its operations as intended by the U.S. Con
gress, all serving to pre-empt states from imposing regula
tory sanction upon it.

"The Federal National Mortgage Association is a national
secondary market facility for residential mortgages, charted
by the United States Congress but owned by private share
holders. (12 U.S.C. 1716 et seq.) It is subject to the general
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regulatory power of the Secretary of Housing and Urban
Development. (12 U.S.C. 1723a) The corporation has a size
able portfolio of residential mortgages which are purchased
on a national basis. Nearly all funds invested by FNMA in
Wisconsin are originated in the national capital mai'kets of
the United States without regard to regional or state boun
daries. Likewise, escrow funds held by FNMA through its
Custodial Accounts are not segregated and held on a state
basis. Notwithstanding its federal charter and national char
acter, Congress foresaw that some action by local jurisdic
tions might impede the coi-poration's function as a truly
national secondary mortgage market and for that reason
provided in our Charter that FNMA have power

" 'to conduct its business without regard to any qualifi
cation or similar statute in any State of the Unit^ States,
including the District of Columbia, the Commonwealth of
Puerto Rico, and the Territories and possessions of the
United States.' (12 U.S.C. 1723a)

"This forcefully underscores the intent of Congi-ess that
FNI^IA be free of state regulation. Consistent with this,
FNMA is exempt from all taxes imposed by any state, terri
tory, possession. Commonwealth, or U.S. dependency or by
any state, municipality, or local taxing authority. (12 U.S.C.
1723a) The only exception to the exemption is with respect
to real property owned by FNMA."

Your third question is whether FNMA itself is exempt
from the provisions of ch. 452, Stats.

I am of the opinion that it is a "land mortgage or farm
loan association" organized under the laws of the United
States and when engaged in the transaction of business
authorized by law is exempt from the pix)visions of ch. 452,
Stats., by reason of sec. 452.01 (6), Stats., and 12 U.S.C.A.
1723a.

Also see 16 OAG 274 (1927) and 29 OAG 105 (1940).

Your fourth question is whether private mortgage ser-
vicers or mortgage bankers which service mortgages for
FNMA on a contract basis are exempt from the provisions
of ch. 452 and sec. 452.09, Stats., in particular.
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I am of the opinion that they are not.

The exemption portion of sec. 452.01, Stats., is to be con
strued strictly and the board cannot allow exemptions where
the statute does not so permit.

State ex rel. Green v. Clark (1940), 235 Wis. 628, 294
N.W. 25.

State ex rel. Real Est. Exam. Bd. v. Gerhardt (1968), 39
Wis. 2d 701, 159 N.W. 2d 622.

I find nothing in 12 U.S.C.A. 1723a which is indicative of
a congressional intent to extend the exemptions granted
FNMA to independent private individuals or corporations it
may contract with in the various states, nor is there indi
cated congressional intent to preempt regulation of the sec
ondary mortgage market.

Counsel for FNMA states that the policy of the Examin
ing Board with respect to trust accounts required of mort
gage servicers can result in interference with FNMA's
duty to require custodial accounts for the reason that there
may be a proliferation of custodial accounts which would
increase the expense and ease of audit by FNMA.

Counsel for FNMA states:

"This policy of the Wisconsin Real Estate Examining
Board indicates its concern that mortgagor payments to a
lender for the purpose of paying real estate taxes and haz
ard insurance premiums be safeguarded and thus available
for disbursement for the purposes for which they were col
lected. FNMA is similarly concerned, and, as a part of the
contractual arrangement with its mortgage servicers, re
quires that funds representing mortgagor payments for tax
and insurance escrows be maintained in an FNMA Custodial

Account. Such arrangement includes the following require
ment :

" 'Each custodial account shall be established in a bank,
(or savings and loan association, if the association itself is
the Servicer) the deposits of which are insured by the Fed
eral Deposit Insurance Corporation (FDIC), or the Federal
Savings and Loan Insurance Corporation (FSUC), as ap-
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propriate. The establishment of each custodial account is
subject to approval by FNMA.'

" 'All collections shall be deposited in the Custodial Ac
count not later than the first business day following re
ceipt.' (Section 204, FNMA Servicers Guide)"

It would appear to me that the trust account requirements
of the Examining Board, sec. 452.09, Stats., and KEB 6.01,
Wis. Adm. Code, and the Custodial Account policies of
FNMA are consistent in pui'pose and can be administered so
that there is no substantial conflict.

Secunties—Department of Health & Social Services—
(Formal)—Senate Bill 663 if enacted into law would be con
stitutional.

December 81, 1971

The Honorable, The Senate

By Senate Resolution 40 you have asked for my opinion
as to the constitutionality of Senate Bill 668. Senate Bill 668
would repeal sec. 20.435 (4) (ef) and sec. 49.70 of the stat
utes if enacted into law.

Section 49.70, Stats., provides authority to the Department
of Health and Social Services to exercise options to purchase
certain securities of Menomonie Enterprises, Inc., to accept
an assignment of such securities, and to make loans which
shall be secured by pledges of such securities. Section 49.70
(6), Stats., also provides that such securities shall be exempt
assets when the owner is a minor. Section 20.485 (4) (ef),
Stats., provides as a continuing appropriation all balances
remaining on June 80, 1969, for the purposes set forth in
sec. 49.70.

The repeal of either one of these sections or both will not

affect any constitutionally protected right or privilege of any
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person or their property. Under such circumstances any
gi-ant, privilege or charity presently provided by these
statutes is subject to repeal at the discretion of the legisla
ture.

RWW:RBM

Public Water Supply System—DepaHment of Natural Re
sources—(Formal)—^The Depai-tment of Natural Resources
has the authority to order a municipality to construct a pub
lic water supply under sec. 144.025 (2) (r), Stats., upon a
finding that the absence of a public water supply constitutes
a nuisance or menace to health or comfort.

Section 66.065, Stats., which requires a municipality to
obtain voter approval through a referendum prior to the
construction or acquisition of a watei'works. does not apply
when a municipality is ordered to construct a public water
supply System pursuant to sec. 144.025 (2) (r), Stats.
The Department may require a municipality to construct

a public water supply system pursuant to sec. 144.025 (2)
(r), Stats., even though the electors of the municipality
voted against construction in a referendum.

December 31, 1971.

L. P. VoiGT. Secretary

Department of Natzwal Resources

You have requested my advice regarding a problem con
fronting the Department of Natural Resources in its efforts
to insure safe water supplies in municipalities. Your letter
states that an incorporated municipality within Wisconsin
lacks a public water supply system and that private wells in
the municipality have tested unsafe bacterially in 30 percent
of the samples taken. Your letter further states that the at
torney representing the municipality has indicated to the
Department his legal opinion that the municipality is power
less to construct a public water supply system in response
to an order from the Department of Natural Resources ab-
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sent a referendum vote by the citizens authorizing such ex
penditure. He has further advised municipal officials that
they could be personally liable for any such expenditure.
Accordingly, you have requested a formal opinion on the
following question:

"(1) Does s. 144.025 (2) (r), Wisconsin Statutes, em
power the Department of Natural Resources to require a
municipality to construct a public water supply system not
withstanding the provisions of s. 66.065, Wisconsin Statutes,
requiring voter approval through a referendum ?

" (2) May the Department proceed to require a municipali
ty to construct a public water supply system if the residents
of such municipality vote against such construction in a
referendum ?"

T. POWER OF DEPARTMENT OF NATURAL

RESOURCES TO ORDER MUNICIPALITY

TO CONSTRUCT A PUBLIC WATER SUPPLY

The statutory provision whereby the Department has the
power to issue an order against the municipality requiring
construction of a public water supply is contained in sec.
144.025 (2) (r). Stats., the last sentence of which reads as
follows :

"If the department finds that the absence of a municipal
system or plant tends to create a nuisance or menace to
health or comfort, it may order the city, village, town or
town sanitary district embracing the area where such condi
tions exist to prepare and file complete plans of a coiTective
system as provided by s. 144.04, and to construct such sys
tem within a specified time." (Emphasis supplied)

The phrase "sj'-stem or plant" as used in the above-quoted
section is defined in sec. 144.01 (6), Stats., as follows:

"(6) 'System or plant' includes water and sewerage sys
tems and sewage and refuse disposal plants."

Section 144.01 (3), Stats., defines "water system" as fol
lows:
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"(3) 'Waterworks,' or 'water system,' all structures, con
duits and appurtenances by means of which water is de
livered to consumers except piping- and fixtures inside build
ings served, and service pipes from building to street main."

The above-quoted statutory provisions expressly authorize
the Department to order municipalities to construct public
water supply systems where the absence of such a system
creates a "nuisance or menace to the health or comfort" of

its citizens.

The Department's power to order the construction of fa
cilities under sec. 144.025 (2) (r). Stats., was found to be a
valid exercise of the police power in State ex rel. Martin v.
Juneaii (1941), 238 Wis. 564, 300 N.W. 187. Although that
case involved an order requiring construction of sewage
treatment facilities, it is clear that an order requiring con
struction of a public water system, based upon a finding
that absence of a public water supply constitutes a nuisance
or menace to health or comfort, would also be validly based
on the police power.

ir. POWER OF MUNICIPALITIES TO CONSTRUCT

WATER SYSTEMS

Public water systems, or waterworks, are one of the old
est types of public utility. Consequently, there is a surprising
niunber of cases and statutes dealing with the power of a
municipality to construct, acquire, operate, expand or finance
public water systems.

The Wisconsin Supreme Court initially decided that cities
had the power to construct waterworks as a pai-t of the gen
eral police power, even though their charter contained no
express provisions for the construction or operation of water
works. In Ellinwood v. City of Reedsburg (1895), 91 Wis.
131, 133-4, 64 N.W. 885, the court stated that:

* * It is not necessary to seek for an express delegation
of power to the city to build a waterworks and electric
lighting plant in order to detennine whether such power
exists, for the general power in respect to police regulations,
the preseiwation of the public health, and the general wel-
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fare includes the power to use the usual means of carrying
out such power, which includes municipal water and lighting
services. * *

This decision has been followed in several cases including
Ean Claire v. Eau Claire Water Company (1909), 137 Wis.
517, 538, 119 N.W. 555, where it was held that the city can
use general fund monies for the purchase of a watei*works
absent specific charter restrictions, and Wonewoc v. Taubert
(1930), 203 Wis. 73, 233 N.W. 755, where villages were
found to have the same police power authority to construct
waterworks.

This authority was severely limited, however, by the poor
financial resources of the cities. Most found it necessary to
issue bonds in order to purchase or construct waterworks,
and their bonding authority was limited both by the consti
tutional debt limit and by a legislative requirement that a
referendum be held prior to bonding for the purpose of ac
quiring or constructing waterworks. See Connor v. Marsh-
field (1906), 128 Wis. 280, 107 N.W. 639, for a discussion of
the general statutory structure during the period.

Regarding the constitutional debt limitation, in 1921 the
Supreme Court decided the case of State ex rel. Morgan v.
Portage (1921), 174 Wis. 588, 184 N.W. 376, which dealt
with a situation similar to the instant opinion request. In
that case, the City of Portage had been ordered by the rail
road commission (predecessor to the Public Service Com
mission) to construct certain improvements in its city wa-
tei'works necessitated by the inadequacies of the existing
service. The railroad commission ordered that the improve
ments be paid through the issuance of mortgage bonds, and
the court held that such bonds create a municipal debt when
applied to property already owned by the municipality. The
court then held that the railroad commission did not have

the authority to order the city to exceed its constitutional
debt limitation. When the railroad commission argued that
the order could be enforced because it was requiring the
city to perform a municipal function created by an over
whelming pubhc necessity, the court responded by holding
that the city was acting in a proprietary capacity and not a
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municipal capacity in that it was voluntarily engaging in the
water utility business:

* * It must be borne in mind that the expenditure or

dered and here in question does not pertain to a government
al function, but to a business the city is conducting in its
proprietary capacity in which the city engages voluntarily.
True, in the conduct of such business it can do nothing to
the detriment of the public health, good order, and the gen
eral welfare. If it transgresses its legal duties in these re
spects it can be coerced to obey the law. It does not follow,
however, that a city, in order to remedy an evil like the
one the commission found exists in the city of Portage, can
create an indebtedness in excess of the constitutional limi
tation. * * 174 Wis. at 596.

The Morgan case has been followed mainly for the pro
position that the mortgage bond system of financing did not
create a municipal debt for the initial purchase of municipal
pi'operty, but did create a debt if applied to improvements
or additions to existing municipally owned property. The
above-quoted portion, however, relating to whether a city
acts in a proprietary or governmental function vis-a-vis a
public water supply has been implicitly overruled in a more
recent decision.

In Froncek v, Milwaukee (1955), 269 Wis. 276 at 283,
69 N.W. 2d 242, a case challenging the City of Milwaukee's
authority to add fluorine to the water supply for purposes
of improving dental health, the court came to the opposite
conclusion of the court in the Morgan case without discuss
ing that prior case. In adopting the decision of the trial court,
which had held fluoridation was within the city's authority,
the Supreme Court stated:

"He [the trial court] ruled that although a city may act
in a proprietary capacity in owning and operating a water
utility, the relation between the city and its inhabitants
and its officers is governmental, even when the officers are
performing duties which relate to the management of the
city. And he said: 'In the performance of its duty to pro
mote and protect the public health, a city is not acting in a
private or proprietary capacity, but purely in a govern-
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mental capacity in the discharge of one of the highest duties
it owes to its citizens. State er rel Martin v. Juneau, 238
Wis. 564, 570 [BOO N.W. 187].' " 269 Wis. at 283.

Despite the fact that the Morgan case was not explicitly
discussed, it was clearly overruled by Froncek. Under the
fact situation that you outlined in the opinion request, then,
a municipality acting in response to an order of the Depart
ment of Natural Resources issued pursuant to sec. 144.025
(2) (r). Stats., would clearly be acting in its governmental
capacity in complying with the order, and not in a proprie
tary capacity. Thus, the constitutional limitation on indebt
edness would not apply to such a municipality. See also Co-
himhia County v. Wisconsin Retirement Fund (1962), 17
Wis. 2d 310, 331, 116 N.W. 2d 142, where the court held
that the statutory obligation of a county created by the en
largement of the Wisconsin Retirement Fund did not con
stitute indebtedness within the meaning of the constitution
because it was not "an indebtedness voluntarily incurred by
the county" but rather "an obligation imposed upon the
county by law."

In addition to the general police power, municipalities have
express statutory authorization to construct waterworks. See
sec. 62.22, Stats., (cities); sec. 61.34 (3), (villages). Further
more, cities and villages are specifically exempted from the
requirement of holding a referendum as a condition prece
dent to the issuance of municipal bonds for waterworks. Sec.
67.05 (5) (b). Stats. Construction of waterworks can also
be financed from the municipal general fund absent any
specific chai-ter restriction. Ea2i Claire v. Eau Claire Water
Co., supra. A municipality maj'^ also construct or purchase
a public water supply system under the provisions of chap
ters 196 and 197, the State's public utihty regulation law.
Sec. 197.01, Stats. The authority to construct a water utility
under chapters 196 and 197 has been held to constitute a
separate and complete method of acquisition, unrelated to
any other method of acquisition provided for in the statutes.
Janes v. Racine (1913), 155 Wis. 1,143 N.W. 707; Wisconsin
P. & L. r. Public Service Comm. (1936), 222 Wis. 25, 267
N.W. 386; Henderson v. Hoesley (1987), 225 Wis. 596, 275
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N.W. 443; Suj)erior W., L. cC- P. Co. v. Public Service Comm.
(1989), 232 Wis. 616, 288 N.W. 248.

x^ll of which brings us to the main question raised in your
opinion request—does sec. 66.065, Stats., require prior ap
proval of a majority of the electorate in a referendum when
a municipality has been ordered by your Department to con
struct a public water supply system? I am of the opinion
the answer is no. Section 66.065, as it relates to this opinion
request, provides as follows:

"Acquisition. (1) Any town, village or city may construct,
acquire or lease any plant and equipment * * * for furnish
ing water, * * * to the municipality, or to its inhabitants
* * *; may acquire a controlling portion of the stock of any
corporation owning private watei works * * *; and may pur
chase the equity of redemption in a mortgaged or bonded
watei*works " * *.

" (2) A resolution, specifying the method of payment and
submitting the question to a referendum, shall be adopted
by a majority of all the members of the board or council at
a regular meeting, after publication at least one week pre
vious in the official paper.

"(3) The notice of the referendum shall include a general
statement of the plant equipment or part thereof it is pro
posed to acquire or construct and of the manner of payment.

"(4) Referendum elections under this section shall not be
held oftener than once a year, except that a referendiun so
held for the acquisition, lease or construction of any of the
tjrpes of property enumerated in subsection (1) shall not bar
the holding of one referendum in the same year for the ac
quisition and operation of a bus transportation system by
the municipality.

"(4a) The provisions of subs. (2), (3) and (4) shall not
apply to the acquisition of any plant, equipment or public
utility for furnishing water service when such plant, equip
ment or utility is acquired by the municipality by dedication
or without monetary or financial consideration."

Section 66.065, Stats., was originally enacted by ch. 665,
Laws of 1907 as sees. 927-11 through 19, Stats. 1907. It was
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later renumbered by ch. 396, Laws of 1921 to sec. 66.06 (8),
Stats. 1921, and was renumbered again by ch. 362, Laws of
1947 to sec. 66.065, Stats. It has clearly been constnied as
requiring referendum approval prior to the initial construc
tion or purchase of a waterworks. See, for example Denning
V. Green Bay (1955), 271 Wis. 230,72 N.W. 2d 730. As such,
it constitutes a specific legislative restriction on a munici
pality's authority to construct waterworks. A general stat
ute, such as 66.065, requiring referendum approval has been
held to take preference over the more specific statute per
mitting bonding without referendum, such as sec. 67.05
(5) (b), Stats. Appleton Waterworks Co. v. Appleton
(1903), 116 Wis. 363, 93 N.W. 262. On the other hand, how
ever, sec. 66.065 has been held to be not applicable when a
mimicipality proceeds to acquire a watei'works in accord
ance with the general public utility law (chs. 196, 197).
Janes v. Rncivr, .wpm.

A very similar question was put to one of my predecessors
in 20 GAG 935, where a municipality had been ordered by
the State Board of Health to construct a sewage treatment
plant, and where a municipality would have exceeded its con
stitutional bonding limitation. My predecessor applied the
Morgan case and concluded that the city could not go be
yond its bonding power, but advised that the city could,
nonetheless, levy a special tax or borrow temporally in or
der to finance the construction. He then concluded that it

was the city's duty to do so, stating as follows;

"* * * There are a number of cases decided by our supreme
court which indicate that where by charter or by statute a
power is given to a city or an obligation is placed thereon to
do certain things in its governmental capacity, that power
or command carries with it the right to levy taxes and to
borrow money even though such levy or borroiving ostensi
bly violates some other charter or statutory provision. Ellin-
wood V. City of Reedsburg, 91 Wis. 131, 134; Oconto City
Water Supply Co. v. City of Oconto, 105 Wis. 76, 85; State
ex ret. Elliott v. Kelly, 154 Wis. 482; Milwcmkee v. Raulf,
164 Wis. 172; Miles v. Ashland, 172 Wis. 605." 20 GAG at
936. (Emphasis supplied).
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I believe the opinion of my predecessor was correct and,
when applied to the facts of this opinion request, lead to the
conclusion that the municipality has the power to construct
a public water supply system without holding a referendum
when so ordered by your Department.

I do not agree with the inteipretation of the municipal
attorney cited to me in your opinion request. As I have dis
cussed above, there is ample authority, both provided ex
pressly by statute or necessarily implied therefrom, for a
municipality to carry out its duties under an order of the
Department. Section 66.065, Stats., was intended to limit
the authority of a municipality to voluntarily engage in the
operation of waterworks in its proprietary capacity. To ap
ply that section in this situation would be to interpret sec.
66.065 in derogation of the State's sovereign iwlice power in
a matter which the Supreme Court has ah*eady found to be
of highest importance:

In the performance of its duty to protect the public
health the city of Juneau is not acting in a private or pro
prietary capacity but purely in a governmental capacity in
the discharge of one of the highest duties it owes to its
citizens. * ='= State ex rel Martin v. Junean, supra, at 570.

In State ex rel. Martin v. Juneau, stipra, the court held
that the legislature has unrestricted power over municipal
corporations in the matter of the promotion and protection
of the public health, which is a matter of statewide concern.
State ex rel. Martin v. Juneau, supra, at 570-1. Section
66.065 contains no expression of any legislative intent to
limit the State's authority in this area. Absent any such
express limitation, it must be presumed that the legislature
did not intend to limit the Department's authority to order
the construction of a public water supply system under sec.
144.025 (2) (r), Stats., either directly, or indirectly by limit
ing a municipality's power to comply with the oi*der. State
V. City of Milwatikee (1911), 145 Wis. 131, 135, 129 N.W.
1101, Ann. Gases 1912A, 1212; Door County v. Plumbers,
etc., Local No. 298 (1958), 4 Wis. 2d 142, 150, 89 N.W. 2d
920.1, therefore, conclude that the requirement of voter ap
proval in a referendum under sec. 66.065, does not apply
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when a municipality is ordered to construct a public water
supply system pursuant to sec. 144.025 (2) (r).

Your second question asks whether the Department may
require a municipality to constnict a public water supply sys
tem pursuant to sec. 144.025 (2) (r), Stats., if the electors
of the municipality voted against such construction in a
referendum. The answer to this question is yes. The case of
Denning v. Oreen Bay, supra, is wholly on point here and
states clearly that where a referendum is not required to con
struct a public water supply system (or a portion thereof),
then the holding of a referendum, and a negative vote there
on, is advisory only and does not serve to prevent the govem-
ing body of the municipality from proceeding with the proj
ect in question.

RlTO^rSMS
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60.45 (8) 278
60.45 (9) 14
60.45 (17) 278
60.45 (19) 278
60.49 (1) 279
60.49 (7) 279
60.74 134
61.19 277
61.195 277
61.24 277
61.25 (4) 14
61.32 14
61.34 (1) 240
61.34 (3) 528
61.65 89
62.07 (2) (c) 296
62.09 (2) (c) (1937) .. 368
62.09 (7) (d) 100, 368
62.09 (11) (b) 14
62.09 (11) (c) 14
62.09 (11) (d) 14
62.09 (11) (f) 14
62.11 (4) (a) 14
62.11 (5) 160, 240
62.13 89
62.13 (6) 88
62.13 (7) 89
62.22 528
62.23 (7) (a) 15
63.01 - 63.17 88

65.90 128

66.01 278
66.01 (4) 241
66.02 297
66.021 (5) (a) 295
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66.022 295

66.042 279
66.042 (1) 279
66.05 (5) (b) . 528
66.05.^ 171
66.053 (1) (b) ... 453
66.054 ...171, 359
66.054 (5) (e) 359
66.054 (8) 360
66.054 (8) (b) . 359
66.054 (16) 359
66.058 8,133
66.058 (1) fd) 8
66.058 (2) (a) ... 8
66.058 (2) (b) . 133
66.058 (2) (c) ... 131
66.058 (3) (e) ... 132
66.06 (8) 530
66.065 529

66.28 427

66.30 86, 313
66.30 (1) 317
66.30 (2) 313
66.30 (3) 314
66.305 86, 322
66.315 8fi

66.77 ...9, 44. 287. 395. 475
66.77 (2) 10
66.77 (3) ....10, 55. 287. 475
66.77 (3) (b) 50
66.77 (3) (d) .. 50
66.945 315
67.12 125
70.11 (8m) 252
70.11 (21) fa) 154
72.14 73

72.17 (3) 72
72.19 72
74.03 (2) (b) 411
74.03 (6) 411
75.35 427

75.69 427
75.69 (2) 428
77.01 274
77.16 (7) 274
77.70 387
79.01 70
83.11 139
84.51 512
84.51 (2) 512

100.22 307
100.22 (1) 306

101.10 (7) 47
101.60 (3) 52
101.60 (4) 48
101.60 (5) 55

110.07 (1) 322
110.07 (2m) 322
110.07 (2) 322
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111.06 (1) (c) 246
111.31-37 44
111.32 44
111.325 44
111.33 44
111.35 44
111.36 44
111.36 (2) (3) 44
111.70 342
111.70 (1) (a) 346
111.70 (2) 346
111.70 (4) (i) 346
111.91 (1) 145
111.91 (1) (b) 144
114.01 69, 229
114.16 64
114.18 64
114.32 69, 226
114.32 (1) 71
114.32 (5) 229
114.33 70, 229
114.33 (5) 228
114.35 (1) 228
115.76 (1) 183
115.81 183
115.82 (1) (a) - 183
115.82 (1) (b) 183
115.82 (6) 184
115.85 (2) 185
115.85 (5) 185
118.21 342
118.21 (1) 345
118.22 342
118.22 (2) 346
119.04 (5) 17
120.03 (1) 270
120.04 (3) 270
120.05 (5) 270
120.06 (2) 270
120.17 (8) (b) 251
120.40 -58 367
120.41 (1) 369
120.43 (1) (a) 270
120.43 (1) (b) 270
120.49 (3) (a) 369
120.49 (4) (a) 368
120.49 (4) (d) 368
120.50 367
120.50 (3) 368
120.50 (5) 369
120.73 (1) (a) 270
121.21 352
121.54 (3) 184
121.58 (2) 185
121.58 (2) (a) 184
121.58 (2) (b) 184
133.09 308
134.47 222

137.01 (5) 431
138.05 201

Page
138.06 199
138.06 (1) 200
138.06 (3) 200
138.06 (6) 198
139.04 (1) 452
139.34 (1) (c) 2 453
139.37 (1) 452
139.37 (1) (c) 2 453
140.45 209
141.01 208
141.06 208
141.06 (1) 207, 423
141.06 (2) 207, 423
141.06 (3) 423
141.10 422
141.10 (1) 422
141.10 (2) 424
141.10 (3) 424
141.10 (4) 424
144.01 (3) 524
144.01 (6) 524
144.025 (2) (r) 524
144.04 156
144.09 290
144.30 292
144.30-46 163
144.33 291
144.35 292
144.44 (2) 163
144.45 292
144.55 290
144.555 156, 290
145.01 (1) 74
145.01 (1) (a) 76
145.01 (1) (b) 210
145.01 (1) (e) 76
145.01 (2) 39
145.02 212
145.02 (1) 213
145.02 (2) 210
145.04 (1) 213
145.05 213
145.06 213
145.13 210
151.15 . 27
153.01 373
153.10 337
156.01 (5) :... 150
156.01 (9) 148
156.04 149
156.06 147
156.105 147

1.56.105 (4) 150

156.105 (5) 147
156.12 (4) 152

158.01 377
158.10 377

159.01 (1) 377
159.02 (3) 377
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159.08 (4) (a) 377
159.08 (6) 281
159.08 (6) (b) 282
161.30 (12) (i) 272
165.25 (6) 486
167.10 238
167.10 (10) 238
167.10 (12) 238
176.05 452
176.05 (4b) 359
176.05 (13) 360
176.05 (24) 359
176.08 360
176.44 359
179.18 255
180.55 154
180.813 496
180.813 (1) (3) 496
180.813 (1) (k) 496
180.87 497
180.87 (1) (a) 496
180.87 (1) (b) 496
180.87 (1) (c) 496
180.87 (1) (i) 496
180.87 (1) (3) 495
180.87 (1) (k) 496
181.31 153
181.31 (1) 153
181.36 153
181.37 153
181.38 153
181.39 153
181.39 (1) 153
181.39 (2) 153
197.01 528
206.34 267
206.34 (1) (es) 267
218.01 (5) 484
221.49 516
227.014 (2) (a) 372
227.06 75
227.07 -227.14 237
228.01 462
228.07 460
245.002 60
245.002 (2) 93
245.03 (2) 59
245.04 59
245.17 93
245.24 60
245.30 (2) 94
247.17 62, 94
252.065 42
253.25 73
256.30 4, 115
256.66 181

269.01 102

270.58 (1) 486
289.06 (1) 419
289.06 (2) 419
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319.295 (1) . 191
320.01 267
340.01 (40) 130
343.01 (2) (b) 130
343.10 130
343.10 (1) 364
343.126 130
343.126 (1) 365
343.28 262
343.30 (1) 262
343.30 (Iq) 129, 262
343.31 (1) 129
343.31 (1) (b) 263
343.75 261
344.13 236
344.13 (1) 234
344.14 235
345.16 261, 272
346.63 (1) 261
346.63 (1) (a) 129
346.65 (2) 261, 271
346.73 473
348.15 (2) 28
348.15 (3) 28
348.15 (3) (d) 29
348.20 (3) 28
349.06 163
370.001 (4) 415
370.06 419
440.41 454
440.41 (1) (a) 455
440.41 (2) 459
440.41 (2) (a) 11 456
440.41 (3) 454
440.41 (3) (c) 457
440.41 (4) 4.59
440.41 (10) (c) . . 455
443.01 (16) 37
443.01 (16) (a) 38
443.01 (16) (c) 38
448.03 (2) 282
449.01 (1) 372
449.02 373
449.03 (1) 372
449.10 336
450.11 193
450.115 193
452.01 521
452.01 (2) 1
452.01 (2) (a) . 2,120, 255,

515
452.01 (2) (b) 2
452.01 (2) (c) 515
452.01 (2) (e) 255
452.01 (6) 2

452.01 (6) (e) 2, 515
452.03 1, 120
452.05 (1) . ■ ' 4
452.07 (2) 4
452.09 : 1, 516
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452.10 (1) 124 t/
452.10 (la) 124
452.18 124
452.19 121
551.02 (13) (a) 256
551.23 (10) 256
663 Rev. Stats.
(1878) 508

701.10 (1) 456
782 Rev. Stats.
(1878) 508

871 Rev. Stats.
(1878) 508

87.5 Rev. Stats.
•  (1878) 508

882 Rev. Stats.
(1878) 508

885.21 423
887.03 429
887.04 .. . 429
889.08 (2) 483
889.09 482
889.18 482
889.18 (3) 483
889.30 (1) 461
889.30 (2) 461
889.30 (3) 462
893.15 416
927.11-19 529
939.22 (22) 325
940.04 (5) 193
942.02 97
942.02 (1) (a) ... 97
943.20 (1) (d) 7
944.12
944.15 193
944.16 193
945.01 (2) (b) 384
945.01 (2) (b) 1. 382
945.01 (2) (b) 2.a 384

Page
946.12 99
946.12 (3) 99
946.13 99, 140, 173, 180,

311, 368
946.13 (1) 369

946.13 (1) (a) 99
946.13 (1) (b) ... 100
946.13 (2) 100
946.13 (2) (a) ... 312
946.13 (3) 99, 371
946.13 (4) 370
946.13 (5) 100, 312
954.03 326

967.06 182
967.06 (2) 393
968.07 326
968.07 (1) (d) ... 322
968.07 (2) 323
968.27 (3) 91
968.31 (1) 91
968.31 (2) (c) . 92
970.02 (6) 393

971.23 476

972.13 (1) 272
972.13 (2) 271
973.09 271
973.09 (1) 271
985.02 (1) 96
985.03 96
985.05 96
990.001 (4) 415
990.001 (4) (c) . 411
990.001 (8) 16

990.001 (8m) 16
990.001 (11) 235
990.01 (1) 148, 391
990.01 (24) 430
990.01 (26) . 336, 455
990.05 416
990.06 420
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ADVERTISING Page
Abortions—S t u d e n t Newspaper—Legality of advertising

an abortion referral service in student (campus) news
paper discussed 26

ABORTIONS

Advertising—^tudent Newspaper—^Legality of advertising
an abortion referral service in student (campus) news
paper discussed . 26

AFDC BUDGET

Public Welfare—An AFDC budget must be computed on
the basis of actual income . 431

AFFIRMATIONS

Oaths—Oaths, affirmations, notary publics and jurats dis
cussed 429

AIRPORT PLANNING

Transportation—Since the Department of Transportation
has general planning authority over all modes of trans
portation pursuant to sec. 79.01, Stats., and the Secre
tary of Ti^nsportation is authorized pursuant to sec.
114.32, Stats., to enter into contracts with the Federal
Government and to accept and receive Federal money
for and in behalf of the State for the construction, im
provement, and maintenance of airports; it necessarily
follows that the Secretary of Transportation possesses
the requisite implied authority to enter into contracts
with the Federal Government to secure Federal funds
to enable the Department to undertake airport system
planning . 68

ALCOHOLIC BEVERAGES

Municipally-Operated Liquor Establishments—A county may
not receive a combination liquor-beer license or operate
an alcoholic business on its own at a county-owned golf
course 358

ANNEXATION AND INCORPORATION
Boundary Review Board—The legislature can constitution

ally provide for the annexation of territory without ref
erendum for approval by the electors and landowners
in the territory to be annexed. Assembly Bill No. 64
(1971), proposed sec. 66.022, Stats., municipal boun
dary expansion plan 294

ANNUITY

Retirement Fund—Payment for unused sick leave, vacation
and compensatory time extends the date of termination
of employment, and the last day for which earnings
were paid for Wisconsin Retirement Fund purposes by
the period of time represented by the payment " 352
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ANTE-SECRECY Page
Open Meetings—Consideration of a resolution is formal ac

tion of an administrative or minor governing body and
when taken in proper closed session, under sees. 66.77
(2) and (3), Stats., formerly 14.90 (2) and (3), Stats.,
resolution and result of vote must be made available for
public inspection, pursuant to sec. 19.21, Stats., absent
specific showing that the public interest would be ad
versely affected. In general, the public has a right to
know the result of any vote taken at a closed session 9

APPORTIONMENT

County Executive—^The term of office of a county execu
tive, created pursuant to sec. 59.032 (1), Stats., begins
on the first Monday in May following his election. A
county executive elected pursuant to sec. 59.032, Stats.,
possesses the power to veto an apportionment plan
established by the county board of supervisors 202

APPORTIONMENT

County Government—Section 59.03 (2) (a), Stats., specifies
the maximum number of county board supervisors per
mitted for each of four classes of counties, but the stat
ute does not establish a separate minimum for each
class. Constitutionality of sec. 59.03 (2) (a) discussed 327

APPROPRIATION BILL

Labor/Management Relations—^Any law resulting from As
sembly Bill 210 would probably be constitutional. Arti
cle VIEI, section 8, Wisconsin Constitution discussed .. . 245

ARTICLES OF INCORPORATION, RESTATED
Nonstock Corporations—^The contents of restated articles of

incorporation of nonstock corporations must, according
to sec. 181.39, Stats., contain all the elements required
by sec. 181.31, Stats., of original articles of incorpora
tion; sec. 181.37, Stats., as it relates to the contents of
amended articles of incorporation, does not apply to re
stated articles of incorporation of nonstock corpora
tions 152

ATTORNEY-CLIENT

Illegal Practice Of Law—Officers and employes of a bank
are not illegally practicing law where they fill out lease
forms which have been designed and prepared by the .
attorney representing the owner of the property being
leased under a property management agreement be
tween the owner and the bank 114

AUGMENTED BENEFITS TO RETIRED STATE EMPLOYES
Retirement Allowances—^The proposed statute changes con

tained in Assembly Substitute Amendment 1 to 1971 As
sembly Bill 541 to increase retirement allowances of
retired members of the Wisconsin Retirement Fund and
the Conservation Wardens Pension Fimd are contrary
to Art. IV, sec. 26, Wis. Const., since the funds emanate
from the state treast^ and are payable to officers or
employes already retired 298
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AUTHORIZED RECORDS Page
Microfilming—Registers of deeds in counties under 500,000

cannot utilize microfilming to comply with initial duty
to recortl or file documents unless county board has
elected to be controlled by ch. 228, Stats., as permitted
by sec. 228.07, Stats., created by ch. 104, Laws of 1971.
Sections 59.512 and 889.30, Stats., authorize such offi
cer, with county board approval, to make microfilm
copies of original records 459

BARBERING

Cosmetic Arts—Senate Bill No. 216 (1971), would be un
constitutional if enacted into law 376

BIDDING

Real Estate, County—Limitations on power of county to sell
property \vithout calling for public bids discussed . 425

BOARD OF REGENTS

Branch Campuses—Under ch. 100, Laws of 1971, all two-
year institutions are now under an executive head 435

BOARD OF REGENTS

State Printing Contracts—Legality of appointing nominee
to Board of Regents of State Universities when such
person is a major stockholder in a printing company
that is under contract to the State, under Art. IV, sec.
25, Wis. Clonst., discussed 172

BOARD OF REGENTS

Student Newspaper—Problems involved in the operation of
a privately owned and operated student newspaper,
which is subsidized by the State University, discussed 185

BOARD OF REGENTS

Student Participation—Legality of having students and fac
ulty voting participation on Board of Regents dis
cussed 395

BOARD OF REGENTS

University Merger—Chapter 100, Laws of 1971, creates a
new Board of Regents which Board supersedes the
former Boards 379

BOARD OF VOCATIONAL, TECHNICAL & ADULT
EDUCATION

Compatibility of Office—Member of local district board of
vocational, technical and adult education cannot serve
as State board member 178

BOARD OF VOCATIONAL, TECHNICAL & ADULT
EDUCATION

County Board Chairman—County board chairman acts for
county on special group which appoints members of dis
trict board of vocational, technical and adult educa
tion, even where there is a county administrator or exe
cutive 257
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BOMB AND HARRASSING CALLS Page
Interception ot Communications—The use of the "called

party control device" by the communications common
carrier to trace bomb scares and other harrassing tele
phone calls would not violate any Federal or State law
if used with the consent of the receiving party 90

BONDING AUTHORITY

Highway Debt Limitation—^The continuing appropriation
provided under sec. 20.866 (2) (ur), 1969 Stats., was
limited by its terms to $40,300,000. Section 20.002 (1),
Stats., does not provide additional bonding authority
to satisfy the requirements of sec. 18.04 (2), Stats. Sec
tion 84.51 (2), Stats., is an expression of legislative in
tent, but does not constitute an appropriation and is
not the basis for additional bonding authority 509

BOUNDARY REVIEW BOARD

Annexation and Incorporation—^The legislature can consti
tutionally provide for the annexation of territory with
out referendum for approval by the electors and land
owners in the territory to be annexed. Assembly Bill
No. 64 (1971), proposed sec. 66.022, Stats., municipal
boundary expansion plan . 294

BRANCH CAMPUSES

Board of Regents—Under ch. 100, Laws of 1971, all two-
year institutions are now under an executive head . 435

CABLE TELEVISION

Lottery Law—^Monies paid by individuals to subscribe to
CATV could be consideration in a sec, 945.01 (2) (b),
2.a., Stats., prosecution 382

CATEGORICAL AIDS

Welfare Funds—^Department of Health and Social Services
is not authorized to advance welfare funds for reim
bursement purposes under sec. 49.52, Stats 390

CHARITABLE SOLICITATIONS

League of Women Voters—^The League of Women Voters of
Wisconsin, Inc., and its local league organizations, fall
within the definition of a "charitable organization" as
defined in sec. 440.41 (1) (a). Stats., and therefore un
less these organizations are "exempt persons" as de
scribed in sec. 440.41 (3), Stats., they must register
with and submit annual reports to the Department of
Regulation and Licensing as required by the provisions
of sec. 440.41 (2) and (4), Stats. Section 440.41 (1)
(a), Stats., construed . . 454

CHAUFFEUR'S LICENSE

Drunk Driving—Upon a first conviction for drunk driving,
a court must revoke both the regular and chauffeur's
license 129

avIL RIGHTS

Liquor License—Restoration of civil rights under sec. 57.078,
Stats., is not a "pardon" for the purposes of liquor and
cigarette license statutes 452
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CLERK OF COURTS Page
Passport Application Fees—Clerk of courts compensated on

salary basis in lieu of fees must remit $2 U.S. passport
fee to county treasury 39

COLLECTIVE BARGAINING
Contracts—Collective bargaining contract between Board of

Regents and union representing unclassified employes
is valid and may not be impaired, during its term, by
current or future Board of Regents or legislature 64

COLLECTIVE BARGAINING

Dairy Products—Assembly Bill 234 would be constitutional
R enacted into law 306

COLLECTIVE BARGAINING

Teacher Contracts—^Individual teacher's contract under sees.
118.21 and 118.22, Stats., is subservient to collective
bargaining contract under sec. 111.70, Stats. Relation
ship discussed 342

COMMON SCHOOL TAX

County Board of Supervisors—^Provisions of sec. 59.07 (21),
Stats., are mandatory with respect to levy to be made
by county board of supervisors for common school tax 349

COMPATIBILITY OF OFFICE

Board of Vocational, Technical & Adult Education—Mem
ber of local district board of vocational, technical and
adult education cannot serve as State board member . 178

COMPATIBILITY OF OFFICES

Towns—Offices of town clerk and town treasurer are incom
patible : 276

CONFIDENTIALITY

Public Records—^Finance committee of county board prob
ably has right to inspect applications of persons seek
ing home nursing care 422

CONFLICT OF INTEREST

County Supervisor—Coimty board member employed by
engineering and survey firm may be possible conflict
of interest in public contracts 98

CONFLICT OF INTEREST

Public Contracts—Section 946.13, Stats., prohibits a mem
ber of the Wisconsin Board of Vocational, Technical
and Adult Education from bidding on and contracting
for the construction^ of a building project for a voca
tional-technical district which would entail expenditures
exceeding $2,000 in any year, where availability of
Federal funds for use on such project is subject to his
approval eis a member of such board 310

CONTACT LENSES

Optometry—^The Optometry Examining Board does not
have rule-making power under the Wisconsin Statutes
to allow unlicensed personnel to engage in the practice
of optometry under the direct supervision of a licensed
optometrist or licensed physician or surgeon. Under ch.
449, Stats., no one other than a licensed optometrist or
a licensed physician or surgeon may fit contact lenses . 371
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CONTRACTS Page
Collective Bargaining—Collective bargaining contract be

tween Board of Regents and union representing unclas
sified employes is vjilid and may not be impaired, dur
ing its term, by current or future Board of Regents or
legislature 64

CONTRACTS

County Surveyor—Compensation & Duties—Compensation
and duties of elected county surveyor discussed. Pos
sible conflict of interest in public contracts 134

COOPERATIVE PLANNING
Mimicipalities—Cooi>erative planning among municipalities

allowed by sec. 66.30, Stats., includes only planning col
lateral to the organization, implementation and adminis
tration of specific projects; authoritj' for general multi-
jurisdictional planning is found in sec. 66.945, Stats. 313

COORDINATING COUNCIL FOR HIGHER EDUCATION
Duties—Under ch. 39, Stats., duties of Coordinating Coun

cil for Higher Education are of planning and budgetary
nature rather than managerial or administrative. Num
erous questions regarding council functions discussed 31

COSMETIC ARTS

Barbering—Senate Bill No. 216 (1971) would be unconsti
tutional if enacted into law 376

COSMETOLOGY

Licensing of Aliens—^An alien is eligible for a manager's li
cense in cosmetology even though his training was in
a foreign country which had no citizenship requirement 280

COUNTIES, RESTRICTIVE COVENANTS
Forest Crop Law—Iron County does not have the power to

incorporate a restrictive covenant in its conveyances
which prohibits the grantee from entering land under
the Forest Crop Law because the State has passed con
trolling legislation in this area and because such coven
ants contradict the express policy of ch. 77, Stats. 272

COUNTY APPORTIONMENT

Elections—^All counties subject to the provisions of sec.
59.03 (2) (c). Stats., have a duty to apportion their
supervising districts in accordance with the 1970 feder-

■  al decennial census so as to insure that all county su
pervisors in all such counties will be elected from such
newly apportioned districts on the first Tuesday in
April, 1972. Under current statute, apportionment
should be completed by January 1, 1972, the earliest
date candidates for county supervisor may circulate
nomination papers for such office. Sec. 8.10 (2), Stats. 397

COUNTY BOARD CHAIRMAN
Board of Vocational, Technical & Adult Education—County

board chairman acts for county on special group which
appoints members of district board of vocational, tech
nical and adult education, even where there is a county
administrator or executive 257
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COUNTY BOARD COMMITTEE Page
Snowmobile Trail Planning—County board committee can

plan and coordinate need for planning trails for snow
mobiles, bicycles, hiking, motorbikes, etc. . 259

COUNTY BOARD OF SUPERVISORS
Common School Tax—Provisions of sec. 59.07 (21), Stats.,

are mandatory with respect to levy to be made by
county board of supervisors for common school tax 349

COUNTY CONTROL

Oiunty Parks—County has full power and control over
county park lands even though they are located within
limits of a city , 282

COUNTY CORPORATION COUNSEL

Juvenile Court—^Whether the district attorney or the cor
poration counsel appears in children's court matters
rests largely within the discretion of the presiding ju
venile judge 264

COUNTY CORPORATION COUNSEL

Non-Support and Paternity Cases—Reciprocal non-support
actions under sec. 52.10, Stats,, and paternity proceed
ings may be prosecuted by corporation counsel rather
than district attorney only upon direction by resolution
or ordinance of the county board . 190

COUNTY EXECUTIVE

Apportionment—^The term of office of a county executive,
created pursuant to sec. 59.032 (1), Stats., begins on the
first Monday in May following his election. A county
executive elected pursuant to sec. 59.032, Stats., pos
sesses the power to veto an apportionment plan estab
lished by the county board of supervisors 202

COUNTY FACILITIES

CRAP—Although counties may charge reasonable fees for
the use of facilities in their county parks, they may
not charge such fees only to out-of-state residents
while allowing all Wisconsin residents to utilize such
facilities free of charge simply because CRAP or ORAP-
200 funds are involved. Such action would create an
arbitrary and unreasonable distinction based on resi
dence and unconstitutionally deny residents of other
states equal protection of the laws, U. S. Const., Amend
XIV, Sec. 2; Wis. Const., Art. I, sec. 1; sec. 27.015 (7)
(f). Stats. 18

COUNTY GOVERNMENT

Apportionment—Section 59.03 (2) (a). Stats., specifies the
maximum number of county board supervisors permit
ted for each of four classes of counties, but the statute
does not establish a separate minimum for each class.
Constitutionality of sec. 59.03 (2) (a) discussed 327

COUNTY GOVERNMENT

Parks—^The four-tenths of a mill annual tax levy applies
limitations set forth in sec. 27.06, Stats., when county
parks are operated by a county park commission, pur-
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COUNTY GOVERNMENT—Continued Page
suant to sees. 27.02, et. seq., Stats., or a county board
committee to which the functions and duties of such
commission have been transferred, pursuant to sec.
59.15 (2) (b). Stats., but not where county parks are
operated under the express provisions of sec. 27.015,
Stats. Annual taxes levied to pay principal and interest
on county indebtedness incurred under ch. 67, Stats.,
for park purposes, must be included within the mill lim
itation set forth in sec. 27.08, Stats. Proceeds from the
sale of part of a county park may be used for capital
improvements in county parks in addition to a maxi
mum annual levy under sec. 27.06 124

COUNTY PARKS

County Control—County has full power and control over
county park lands even though they are located with
in limits of a city 282

COUNTY REVENUE

Taxation—County board may not control municipal use of
county sales tax revenue 387

COUNTY SANITARIAN

Environmental Sanitation—County boards may direct that
the county sanitarian and others employed in environ
mental sanitation work be supervised by a county com
mittee other than the health committee 207

COUNTY SUPERVISOR

Conflict of Interest—County board member employed by
engineering and survey firm may be possible conflict
of interest in public contracts 98

COUNTY SUPERVISORS

Election—Although county supervisors are specified to be
"county officers" in sec. 59.03 (2) (d). Stats., they are
not "county officers" within the meaning of Art. XIII,
sec. 1, Wis. Const., which provides "all state and coun
ty officers, except judicial officers" be elected at the
November general election 497

COUNTY SUPERVISOR

Supervisory District—County boeird supervisor does not
vacate office by moving from district if he continues
to reside in county . 55

COUNTY SURVEYOR

Compensation & Duties—Contracts—Compensation and du
ties of elected county surveyor discussed. Possible con
flict of interest in public contracts 134

COUNTY TREASURER

Tax Payment—Second tax payment under sec. 74.03, Stats.,
may be made next secular day when July 31 is on Sat
urday and office hours unofficial . .. 411

CRIMINAL PROSECUTIONS

Venue—Substitute Amendment 1 to Assembly Bill 452,
providing for statewide venue for certain sex crimes, is
unconstitutional because of its conflict with Art. 1, sec.
7, Wis. Const 450
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DAIRY PRODUCTS Page
Collective Bargaining—Assembly Bill 234 would be consti

tutional if enacted into law 306

DEAF

Emergency Public Service Announcements—Statute result
ing from Assembly Bill 43 (1971) which would require
every emergency public service annoimcement broad
cast on television to be also presented in written form
would be unenforceable to the extent it conflicts with
federal law . 222

DISPOSABLE BOTTLES

Solid Waste Disposal—A carefully drawn county ordinance
prohibiting the sale of "disposable" bottles and cans
would not, on its face, exceed the police power granted
in sec. 59.07 (64), Stats., and would not constitute an
unreasonable burden on interstate commerce, although
a careful consideration of relevant factors may result
in a finding of unreasonableness on both counts. The
proposed Richland County ordinance is, however, im
precisely drawn and creates an impermissible classifica
tion in violation of the due process and equal protec
tion provisions of; the state and federal constitutions 158

DISTRICT ATTORNEY

Juvenile Court—Juvenile judge may admit or exclude dis
trict attorney in juvenile proceedings ; 449

DRIVER LICiENSE REVOCATION
Drunk Driving—^Upon conviction for drunk driving, proba

tion may be granted only pursuant to sees. 972.13 (2)
and 973.09, Stats. . 271

DRUNK DRIVING

Chauffeur's License—Upon a first conviction for drunk driv
ing, a court must revoke both the regular and chauf
feur's license 129

DRUNK DRIVING

Driver License Revocation—^Upon conviction for drunk driv
ing, probation onay be granted only pursuant to sees.
972.13 (2) and 973.09, l«ats. 271

DRUNK DRIVING

Motor Vehicles—^Temporeiry occupational licenses may be
issued only after 30 days from the date of conviction 364

DRUNK DRIVING

Traffic Safety School—Convicted drunk drivers may be
sent to safety school in lieu of other penalties . 261

DUTIES

Coordinating Council for Higher Education—Under ch. 39,
Stats., duties of Coordinating Council for Higher Edu
cation are of planning and budgetary nature rather
than managerial or administrative. Numerous questions
regarding council functions discussed 31
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18-YEAR-OLD VOTE Page
Elections—Local municipal clerks should proceed with reg

istration of 18, 19 and 20 year old citizens, newly en
franchised for national election purposes by the Federal
Voting Rights Act Amendments of 1970, even though
the Wisconsin Legislature has not as yet altered any
of the state voter registration statutes so as to bring
our state law into haimony with the provisions of the
federal law. Art. I, sees. 2 and 4, U. S. Const. Ill

18-YEAR-OLD VOTE

Elections—^Adoption of the Twenty-sixth Amendment to the
United States Constitution makes question of consti
tutionality of Bill 212A moot 362

ELECTIONS

18-Year-Old Vote—Local municipal clerks should proceed
with registration of 18, 19 and 20 year old citizens,
newly enfranchised for national election purposes by
Ihe Federal Voting Rights Act Amendments of 1970,
even though the Wisconsin Legislature has not as yet
altered any of the state voter registration statutes so
as to bring our state law into harmony with the pro
visions of the federal law. Art. I, Sees. 2 and 4, U.S.
Cbnst Ill

ELECTIONS

18-Year-Old Vote—^Adoption of the Twenty-sixth Amend
ment to the United States Constitution makes question
of constitutionalily of BUI 212A moot 362

ELECTIONS

County Apportionment—^All counties subject to the provi
sions of sec. 59.03 (2) (c), Stats., have a duty to ap
portion their supervising districts in accordance with
the 1970 federal decennial census so as to insure that
all county supervisors in all such counties will be elect
ed from su^ newly apportioned districts on the first
Tuesday in April, 1972. Under current statute, appor
tionment shoiUd be completed by January 1, 1972, the
earliest date candidates for county super^sor may cir
culate nomination papers for such office. Sec. 8.10 (2),
Stats 397

ELECTION

County Supervisors—^Although county supervisors are spe
cified to be "county officers" in sec. 59.03 (2) (d),
Stats., they are not "county officers" within the mean
ing of Art. Xm, sec. 1. Wis. Const., which provides "all
state and county officers, except judicial officers" be
elected at the November general election . 497

ELECTION

Public Office—^Discussion of conflicts arising from election
of a school principal to the office of alderman 367

ELECTIONS

School Boards—Since the ratification of the Twenty-Sixth
Amendment to the United States Constitution, 18-, 19-
and 20-year-old citizens, who are otherwise qualified
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ELECTIONS—Continued Page

electors in the district wherein they intend to serve,
are entitled to run for and, if elected, serve on local
school boards 269

EMERGENCY PUBLIC SERVICE AJ^JNOUNCEMENTS

Deaf—Statute resulting from Assembly Bill 43 (1971)
which would require every emergency public service
announcement broadcast on television to be also pre
sented in written form would be unenforceable to the
extent it conflicts with federal law 222

ENVIRONMENTAL SANITATION

County Sanitarian—County boards may direct that the
county sanitarian and others employed in environment
al sanitation work be supervised by a county commit
tee other than the health committee . 207

EXAMINING BOARD DISCRETION

Plumbing—Although designer of plumbing systems permits
must be issued to applicants who are licensed master
plumbers, sec. 443.01 (16), Stats., grants the Examin
ing Board wide discretion to establish design of en
gineering systems classifications in fields and subfields
of technology recognized in engineering design practice
and to determine the competence of applicants 37

FAIR EMPLOYMENT PRACTICES ACT

Open Meeting Statute—Proposed rule which would prohibit
departmental employes from making public any infor
mation obtained under sec. 111.36, Stats., of the Fair
Employment Practices Act prior to the time an ad-
judioatory hearing takes place, if used as a blanket
to prohibit persons from inspecting or copying public
papers and records, would be in violation of sec. 19.21,
Stats. Open meeting statute, sec. 66.77, Stats., dis
cussed 43

FAMILY PLANNING

Indecent Articles—The portion of Senate Bill 130, 1971,
which totally prohibits sale of indecent articles prob
ably is unconstitutional as applied to physicians and is
in conflict with statutes relating to therapeutic abor
tions. The remainder of the bill relating to regulation
of sale and advertisement of indecent articles and con
traceptives probably would be constitutional if enacted
into law 193

FEE DETERMINATION

Indigent Counsel—District Attorney should not peirticipate
in fixing fees for indigent counsel where there is coun
ty corporation counsel , 393

FILING FEES

Merger—^Under sec. 180.87, Stats,, a foreign corporation
which has merged into itself a domestic corporation
may not take credit for the fees paid by the domestic
corporation for capital authorization as a credit against
the fee to be paid by the foreign corporation for capi
tal invested in this state 495
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FIREWORKS Page

Ordinances—A county or municipal ordinance may not pro
hibit the s^e and use of articles which have been
specifically excepted and exempted from the prohibi
tions and penalties of the State Fireworks Act. Sec.
167.10, Stats. 238

FOREST CROP LAW

Counties, Restrictive Covenants—^Iron County does not
have the power to incorporate a restrictive covenant
in its conveyances which prohibits the grantee from
entering land under the Forest Crop Law because the
State has passed controlling legislation in this area and
because such covenants contradict the express policy of
ch. 77, Stats 272

FUNERAL ESTABLISHMENTS

Licensing—Licensing requirements of sec. 156.105, Stats.,
prohibit operators of funeral establishments to allow
free-lance funeral direction. The statute does not pro
hibit operation of two establishments from one location
nor regular use of a church for funeral services 147

DEPARTMENT OF HEALTH & SOCIAL SERVICES

Securities—Senate Bill 663 if enacted into law would be
constitutional 522

HEARINGS UNDER SAFETY RESPONSIBILITY LAW

Suspension of Driver's License—Suspension of licenses un
der sec. 344.14, Stats., due process requires opportunity
for hearing on issue of fault 233

HIGHWAY DEBT LIMITATION

Bonding Authority—The continuing appropriation provided
under sec. 20.866 (2) (ur), 1969 Stats., was limited by
its terms to $40,300,000. Section 20.002 (1), Stats., does
not provide additional bonding authority to satisfy the
requirements of sec. 18.04 (2), Stats. Section 84.51 (2),
Stats., is an expression of legislative intent, but does
not constitute an appropriation and is not the basis
for additional bonding authority 509

ILLEGAL PRACTICE OF LAW

Attorney-Client—Officers and employes of a bank are not
illegally practicing law where they fill out lease forms
which have been designed and prepared by the attorney
representing the owner of the property being leased
under a property management agreement between the
owner and the bank . 114

INDECENT ARTICLES

Family Planning—The portion of Senate Bill 130, 1971,
which totally prohibits sale of indecent articles probab
ly is unconstitutional as applied to physicians and is in
conflict with statutes relating to therapeutic abortions.
TTie remainder of the bill relating to regulation of sale
and advertisement of indecent articles and contracep
tives probably would be constitutional if enacted into
law 193
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INDIGENT COUNSEL Page

Fee Determination—^District Attorney should not participate
in fixing fees for indigent counsel where there is county
corporation counsel 393

INDIGENT DEFENDANTS

Public Defenders—County board may retain, at monthly
salaries, attorneys to represent indigent defendants 180

INDUSTRIAL DEVELOPMENT CORPORATION

Wisconsin Retirement Fund—^Industrial Development Cor
poration is a separate municipality or public agency for
purposes of the Wisconsin Retirement Fund and Public
Employes Social Security Fund 66

INHERITANCE TAX

Public Administrator—County may not charge to State's
share of inheritance tax revenues the cost of fringe
benefits for public administrator, under sec. 72.19,
Stats. 72

INTERCEPTION OF COMMUNICATIONS

Bomb and Harrassing Calls—The use of the "ceilled party
control device" by the communications common carrier
to trace bomb scares and other harrassing telephone
calls would not violate any Federal or State law if
used with the consent of the receiving party . 90

JOINT EXERCISE OF POWERS

Police Enforcement—^No legal authority for the creation of
a city-County Metropolitan Police Agency exists at
present 85

JURISDICTION, LAKE MICHIGAN
Sheriff—Sheriff has authority to aid in rescue on ice off

shore in Lake Michigan 62

JUVENILE COURT

County Corporation Counsel—^Whether the district attorney
or the corporation counsel appears in children's court
matters rests largely within the discretion of the pre
siding juvenile judge 264

JUVENILE COURT

District Attorney—Juvenile judge may admit or exclude
district attorney in juvenile proceedings 449

LABOR/MANAGEMENT RELATTONS

Appropriation Bill—^Any law resulting from Assembly Bill
210 would probably be constitutional. Article Vm,
section 8, Wisconsin Constitution, discussed 245

LAYOFF PROCEDURES

Personnel Board—^Rule Pers. 22.06, being unrelated to lay
off procedures, is not authorize under the rule-making
authority of sec. 16.24 (2), Stats., and is contrary to
sec. 16.10 (3), Stats. Rule Pers. 22.05, however, is a
valid rule relating to layoff procedures under the rule-
making authority granted in sec. 16.24 (2), Stats. Other
statutes discussed: 16.01, 111.91 (1) (b), 16.274, 16.276
(3), and 16.10 (3), Stats. 141
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LEAGUE OF WOMEN VOTERS Page
Charitable Solicitations—The League of Women Voters of

Wisconsin, Inc., and its local league organizations, fall
within the definition of a "charitable organization" as
defined in sec. 440.41 (1) (a). Stats., and therefore, un
less these organizations are "exempt persons" as de
scribed in sec. 440.41 (3), Stats., they must register
with and submit annual reports to the Department of
Regulation and Licensing as required by the provisions
of sec. 440.41 (2) and (4), Stats. Section 440.41 (1)
(a). Stats., construed 454

LEASES

Rental Payments—Payment of rent under long-term lease
is the contracting of debt .. 408

LEGAL NOTICES

Official Newspapers—A county board may not designate
more than one newspaper having a general circulation
in the county as its official newspaper. However, the
county board may direct that a particular legal notice
also appear in one or more other county newspapers 95

LEGISLATURE

Reapportionment—Reapportionment of the Wisconsin Legis
lature discussed in reference to sees. 1 through 5, Art.
IV, Wis. Const., and the Fourteenth Amendment of the
United States Constitution 101

LIBERALIZED BENEFITS

Retirement Fund—Increased benefits to State employes and
teachers retiring between the effective dates of Assem
bly Bill 1009 and Senate Bills 503 and 526 are not in
violation of Art. IV, sec. 26, Wis. Const., should Senate
Bills 503 and 526 pass in the form as pending before
the Legislature on the effective date of Assembly Bill
1009 462

LIBRARY

Tax Levies—^Municipality must have public library or read
ing room to be exempt from county library tax 389

LICENSING

Funeral Establishments—Licensing requirements of sec.
156.105, Stats., prohibit operators of funeral establish
ments to allow free-lance funeral direction. The statute
does not prohibit operation of two establishments from
one location nor regular use of a church for funeral
services 147

LICENSING OF ALIENS
Cosmetology—An alien is eligible for a manager's license in

cosmetology even though his training was in a foreign
country which had no citizenship requirement 280

LIQUOR LICENSE
Civil Rights—Restoration of civil rights under sec. 57.078,

Stats., is not a "pardon" for the purposes of liquor and
cigarette license statutes 452
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LOTTERY LAW Page
Cable Television—Monies paid by individuals to subscribe

to CATV could be consideration in a 945.01 (2) (b), 2.a.,
Stats., prosecution 382

MARRIAGE AND DIVORCE

Retirement Fund Death Benefits—Discussion of validity of
marriage performed before divorce decree was final in
relation to death benefit under sec. 41.14 (2), Stats. 59

MARRIAGE SOLEMNIZATION

Minister's Credentials—Resident clergyman must have a
church under his ministry in this State for authority
to solemnize marriages . .. 92

MERGER

Filing Fees—Under sec. 180.87, Stats., a foreign corpora
tion which has merged into itself a domestic corpora
tion may not take credit for the fees paid by the do
mestic corporation for capiteil authorization as a credit
against_ the^ fee to be paid by the foreign corporation
for capital invested in this state 495

MICROFILMING

Authorized Records—Registers of deeds in counties under
500,000 cannot utilize microfilming to comply with ini
tial duty to record or file documents unless county
board has elected to be controlled by ch. 228, Stats., as
permitted by sec. 228.07, Stats., created by ch. 104, Laws
1971. Sections 59.512 and 889.30, Stats., authorize such
officer, with county board approval, to make microfilm
copies of original records 459

MINISTER'S CREDENTIALS

Marriage Solenmization—Resident clergyman must have
a church under his ministry in this State for authority
to solemnize marriages .. 92

MOBILE HOME PARK

State University—State Univei-sity is not subject to local
licensing in the operation of a University mobile home
park under sec. 66.058, Stats. 7

MOBILE HOMES

Town Regulation-—Town cannot have more restrictive ordin
ance regulating use and location of mobile homes out
side mobile home parks than county 131

MORTGAGE BROKERS

Real Estate Examining Board—Federal National Mortgage
Association is exempt from the requirements of sec.
452.09, Stats., but private mortgage bankers or mort
gage brokers licensed as real estate brokers under ch.
452, Stats., and servicing mortgages for FNMA must
deposit loan, insurance and tax escrow moneys in auth
orize trust account in a bank located in Wisconsin and
subject to audit by Real Estate Examining Board .. 514
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MOTOR VEHICLE DIVISION Page

Public Records—^Under sec. 19.21 (2), Stats., the right to
examine and copy records of the Division of Motor Ve
hicles relating to the licensing and regulation of motor
vehicle dealers, distributors and manufacturers under
ch. 218, Stats., is not absolute although there is a strong
public policy favoring public inspection. Access may be
denied where the custodian determines that harm to the
public interest outweighs the presumptive benefits to
the public interest which would be accorded by disclo
sure and gives specific reasons therefor. Where custo
dian in good faith determines disclosure should be made
there is little likelihood that he could be held liable to
third parties, especially where recoi'ds are related to
quasi-judicial or legislative rule-making functions 470

MOTOR VEHICLES

Drunk Driving—^Temporary occupational licenses may be
issued only after 30 days from the date of conviction 364

MOTOR VEHICLES

Weight Limitations—Section 348.20 (3), Stats., in effect,
increases the maximum weight of a motor vehicle from
73,000 pounds to 74,500 pounds 28

MUNICIPALLY-OPERATED LIQUOR ESTABLISHMENTS
Alcoholic Beverages—A county may not receive a combina

tion liquor-beer license or operate an alcoholic business
on its own at a county-owned golf course 358

MUNICIPALITIES

Cooperative Planning—Cooperative planning among muni
cipalities allowed by sec. 66.30, Stats., includes only
planning collateral to the organization, implementation
and administration of specific projects; authority for
general multijurisdictional planning is found in sec.
66.945, Stats * 313

NATIONAL GUARDSMEN

Special Counsel—Senate Bill 363 would require that the
Governor appoint special counsel to defend guai'dsmen
for activity arising out of military duty 468

NATURAL RESOURCES DEPARTMENT

Public Records—Section 19.21 - Inspection of public records
obtained under official pledges of confidentiality may
be denied where a clear pledge has been made in order
to obtain the information, where the pledge was neces
sary to obtain the information, and where the custodi
an determines that the harm to the public interest re
sulting from inspection would outweigh the public in
terest in full access to public records. Custodian must
permit inspection of information submitted under an
official pledge of confidentiality where the official or
agency had specific statutory authority to require its
submission. Authority of Department of Natural Re
sources to obtain information under sees. 144.55, 144.09,
144.555 and 144.33 discussed.

Opinion, stated in 55 GAG 67, that a member of the
public does not have to show a legal interest in a pub-
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NATURAL RESOURCES DEPARTMENT—Continued Page

lie record or document which he seeks to inspect was
not affected by State ex rel. Joui'nal Company v. Coun
ty Court (1969), 43 Wis. 2d 197.
Right to inspect Department of Natural Resources rec
ords is not absolute, but is subject to balancing of pub
lic interests 284

NATURAL RESOURCES DEPARTMENT
Public Water Supply System—^The Department of Natural

Resources has the authority to order a municipality to
construct a public water supply under sec. 144.025 (2)
(r), Stats., upon a finding that the absence of a public
water supply constitutes a nuisance or menace to health
or comfort 523

NEWSPAPER IDENTIFICATION
Sex Crimes—Newspaper identification of female as stabbing

victim without direct or indirect reference to sexual
crimes does not violate sec. 942.02 (1) (a), Stats. 97

NON-SUPPORT AND PATERNITY CASES
County Corporation Counsel—^Reciprocal non-support actions

under sec. 52.10, Stats., and paternity proceedings may
be prosecuted by corporation counsel rather than dis
trict attorney only upon direction by resolution or ordin
ance of the county board . . . 190

NONSTOCK CORPORATIONS
Articles of Incor^ration—The contents of restated articles

of incorporation of nonstock corporations must, accord
ing to sec. 181.39, Stats., contain all the elements re
quired by sec. 181.31, Stats., of original artides of in
corporation; sec. 181.37, Stats., as it relates to the con
tents of amended articles of incorporation, does not ap
ply to restated articles of incorporation of nonstock
corporations 152

NULLIFIED ASSESSMENT
School Aids—Section 120.17 (8) (b), Stats., applies only

when equalized valuation decreases 251

OATHS
Affirmations—Oaths, affirmations, notary publics and jur

ats discussed 429

OFFICIAL NEWSPAPERS
Legal Notices—A county board may not designate more than

one newspaper having a general circulation in the coun
ty as its official newspaper. However, the county board
may direct that a particular legal notice also appear in
one or more other county newspapers 95

OPEN MEETING STATUTE
Fair Employment Practices Act—Proposed rule which would

prohibit departmental employes from making public any
information obtained under sec. 111.36, Stats., of the
Fair Employment Practices Act prior to the time an
adjudicatory hearing takes place, if used as a blanket
to prohibit persons from inspecting or copying public
papers and records, would be in violation of sec. 19.21,
Stats. Open meeting statute, sec. 66.77, Stats., discussed 43



Index 559

OPEN MEETINGS Page

Anti-Secrecy—Consideration of a resolution is formal action
of an administrative or minor governing body and when
taken in proper closed session, under sees. 66.77 (2) and
(3), Stats., formerly 14.90 (2) and (3), Stats., resolution
and result of vote must be made available for public
inspection, pursuant to sec. 19.21, Stats., absent specific
showing that the public interest would be adversely af
fected. In general, the public has a right to know the
result of any vote taken at a closed session 9

OPHTHALMIC DEVICES

Union Advertising—The prohibition in sec. 449.10, Stats.,
against advertising by "any person" applies to unions
and other associations who, in conjunction with optical
companies, advertise glasses or other ophthalmic devices
to their membership. Section 449.10, Stats, construed 335

OPTOMETRY

Contact Lenses—^The Optometry Examining Board does not
have rule-making power under the Wisconsin Statutes
to allow unlicensed personnel to engage in the prac
tice of optometry under the direct supervision of a li
censed optometrist or licensed physician or surgeon.
Under ch. 449, Stats., no one other than a licensed op
tometrist or a licensed physician or surgeon may fit
contact lenses 371

ORAP

County Facilities—Although counties may charge reasonable
fees for the use of facilities in their county parks, they
may not charge such fees only to out-of-state residents
whde allowing all Wisconsin residents to utilize such
facilities free of charge simply because ORAP or ORAP-
200 funds are involved. Sudi action would create an
arbitrary and unreasonable distinction bzised on resi
dence and unconstitutionally deny residents of other
states equal protection of the laws. U. S. Const., Amend
XIV, sec. 2; Wis. Const., Art. I, sec. 1; sec. 27.015 (7)
(f), Stats 18

ORDINANCES

Fireworks—A county or municipal ordinance may not pro
hibit the sale and use of articles which have been spe
cifically excepted and exempted from tlie prohibitions
and penalties of the State Fireworks Act. Sec. 167.10,
Stats. 238

PARKS

County Government—The four-tenths of a mill annual tax
levy applies limitations set forth in sec. 27.06, Stats.,
when county parks are operated by a county park com
mission, pursuant to sees. 27.02, et seq., Stats., or a
county board committee to which the functions and
duties of such commission have been transferred, pur
suant to sec. 59.15 (2) (b), Stats., but not where county
parks are operated under the express provisions of sec.
27.015, Stats. Annual taxes levied to pay principal and
interest on county indebtedness incurred under ch. 67,
Stats., for park purposes, must be included within the
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PARKS^—Continued Page

mill limitation set forth in sec. 27.06, Stats. Proceeds
from the sale of part of a county park may be used for
capital improvements in county parks in addition to a
maximum annual levy under sec. 27.06 124

PARTNERSHIPS

Real Estate Broker's License—Sale of units of interest in
limited partnership are personalty and not real estate,
and no real estate broker's license is required 254

PASSPORT APPLICATION FEES

Clerk of Courts—Clerk of courts compensated on salary
basis in lieu of fees must remit $2. U. S. passport fee
to county trea.sury 39

PATERNITY

Statute of Limitations—Under sec. 893.15, Stats., statute
of limitation begins to run when parents cease living to
gether as man and wife 416

PERSONNEL BOARD

Layoff Procedures—^Rule Pers. 22.06, being unrelated to
layoff procedures, is not authorized under the rule-
making authority of sec. 16.24 (2). Stats., and is con
trary to sec. 16.10 (3), Stats. Rule Pers. 22.05, how
ever, is a valid rule relating to layoff procedures under
the rule-making authority granted in sec. 16.24 (2),
Stats. Other statutes discussed: 16.01, 111.91 (1) (b),
16.274, 16.276 ( 3), and 16.10 (3), Stats. 141

PLUMBING

Examining Board Discretion—Although designer of plumb
ing systems permits must be issued to applicants who
are licensed master plumbers, sec. 443.01 (16), Stats.,
grants the Examining Board wide discretion to establish
design of engineering systems classifications in fields
and subfields of technology recognized in engineering
design practice and to determine the competence of ap
plicants 37

PLUMBING

Sanitation Systems—Counties must secure approval of State
Division of Health before engaging in private experi
mental sanitation .sj'stems. Citizen committees appointed
by the county board may not engage in plumbing 209

PLUMBING

Sprinkler Systems—The installation of condensate drain
pipes from air-conditioning units and like equipment
where the condensate waste is discharged into a proper
drainage system through an air-gap connection is not
plumbing within the meaning of sec. 145.01 (1), Stats.,
and Rule H 62.18 (3), Wis. Adm. Code. The installation
of automatic fire protection systems inside a building
from a valve installed by a licensed plumber is not
plumbing within the meaning of sec. 145.01 (1), Stats.,
and Rule H 62.18 (3), Wis. Adm. Code 74
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POLICE ENFORCEMENT Page

Joint Exercise of Powers—No legal authority for the
creation of a City-County Metropolitan Police Agency
exists at present 85

POLLUTION CONTROL FACILITIES

Property Tax Exemption—^The property tax exemption for
pollution control facilities provided in sec. 70.11 (21)
(a), Stats., applies to pollution control facilities incor
porated into new plants to be constructed, in addition
to those installed to abate or eliminate existing pollu
tion sources 154

PRE-SCHOOL HANDICAPPED CHILDREN

Transportation of Students—Effect of statutes dealing with
transportation of students on nonresident pre-school
handicapped children discussed 182

PROPERTY TAX EXEMPTION

Pollution Control Facilities—The property tax exemption
for pollution control facilities provided in sec. 70.11
(21) (a). Stats., applies to pollution control facilities
incorporated into new plants to be constructed, in addi
tion to those installed to abate or eliminate existing
pollution sources 154

PUBLIC ADMINISTRATOR

Inheritance Tax—County may not charge to State's share
of inheritance tax revenues the cost of fringe benefits
for public administrator, under sec. 72.19, Stats 72

PUBLIC CONTRACTS

Conflict of Interest—Section 946.13, Stats., prohibits a
member of the Wisconsin Board of Vocational, Techni
cal and Adult Education from bidding on and contract
ing for the construction of a building project for a vo
cational-technical district which would entail expendi
tures exceeding $2,000 in any year, where aveiilability
of Federal funds for use on such project is subject to
his approval as a member of such board 310

PUBLIC DEFENDERS

Indigent Defendants—County board may retain, at monthly
salaries, attorneys to represent indigent defendants 180

PUBLIC HOUSING

Public Purpose Doctrine—^Milwaukee County has authority
to acquire vacant land on open market and resell it at
a reduced price to private parties under a contract of
sale which requires purchasers to build low and middle
income housing, especially for persons displaced by ex
pressway construction. Discussion of public purpose
doctrine • 242

PUBLIC OFFICE

Election—^Discussion of conflicts arising from election of a
school principal to the office of alderman 367
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PUBLIC PURPOSE doctrine Page
Public Housing-^MUwaukee County has authority to ac

quire vacant land on open market and resell it at a re
duced price to private parties under a contract of sale
which requires purchasers to build low and middle in
come housing, especially for persons displaced by ex
pressway construction. Discussion of public purpose
doctrine 242

PUBLIC RECORDS
Motor Vehicle Division—^Under sec. 19.21 (2), Stats., the

right to examine and copy records of the Division of Mo
tor Vehicles relating to the licensing and regulation of
motor vehicle dealers, distributors and manufacturers
under ch. 218, Stats., is not absolute although there is
a strong public policy favoring public inspection. Access
may be denied where the custodian determines that
harm to the public interest outweighs the presumptive
benefits to the public interest which would be accorded
by disclosure and gives specific reasons therefor. Where
custodian in good faith determines disclosure should be
made there is little likelihood that he could be held
liable to third parties, especially where records are re
lated to quasi-judicial or legislative rule-making func
tions 470

PUBLIC RECORDS
Natural Resources Department—Section 19.21 - Inspection

of public records obtEiined under official pledges of
confidentiality may be denied where a clear pledge has
been made in order to obtain the information, where
the pledge was necessary to obtain the information, and
where the custodian determines that the harm to the
public interest resulting from inspection would out
weigh the public interest in full access to public records.
Custodian must permit inspection of information sub
mitted under an official pledge of confidentiality where
the official or agency had specific statutory authority
to require its submission. Authority of Department of
Natural Resources to obtain information under sees.
144.55, 144.09, 144.555 and 144.33 discussed. Opinion,
stated in 58 GAG 67, that a member of the public does
not have to show a legal interest in a public record or
document which he seeks to inspect was not affected by
State ex rel. Journal Company v. County Court (1969),
43 Wis. 2d 197. Right to inspect Department of Natural
Resources records is not absolute, but, is subject to bal
ancing of public interests 284

PUBLIC RECORDS
Confidentiality—Finance committee of county board prob

ably has right to inspect applications of persons seeking
home nursing care 422

PUBLIC WATER SUPPLY SYSTEM
Department of Natural Resources—^The Department of Na

tural Resources has the authority to order a mimicipali-
ty to construct a public water supply under sec. 144.025
(2) (r). Stats., upon a finding that the absence of a
public water supply constitutes a nuisance or menace
to health or comfort 523
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PUBUC WELFARE Page

AFDC Budget—An AFDC budget must be computed on the
basis of actual income 431

"PUT" AND "CALL" OPTIONS

State Investment Board—Investment Board may not, with
out authorization from the legislature, engage in "put"
and "call" options on its stock portfolio 266

REAL ESTATE BROKER'S LICENSE

Partnerships—Sale of units of interest in limited partnership
are personalty and not real estate, and no real estate
broker's license is required . 254

REAL ESTATE BROKER'S LICENSE

Security Deposits—Officer of corporation or partnei-s or a
partnership can act for corporation or partnership in
rental of real estate owned by such entity without be
ing licensed as a real estate broker under sees. 452.01
(2), 452.03, Stats. Security deposits discussed, sec.
452.09, Stats

REAL ESTATE BROKER'S LICENSE

Tenants Union—^Actions of tenants union on behalf of mem
bers may require license as real estate broker . 118

REAL ESTATE, COUNTY

Bidding—^Limitations on power of county to sell property
without calling for public bids discussed . 425

REAL ESTATE EXAMINING BOARD

Mortgage Brokers—^Federal National Mortgage Association
is exempt from the requirements of sec. 452.09, Stats.,
but private mortgage bankers or mortgage brokers li
censed as real estate brokers under ch. 452, Stats.,
and servicing mortgages for FNMA must deposit loan,
insurance and tax escrow moneys in authorized trust
account in a bank located in Wisconsin and subject to
audit by Real Estate Examining Board 514

REAPPOR'nONMENT

Legislature—^Reapportionment of the Wisconsin Legislature
discussed in reference to sees. 1 through 5, Art. IV,
Wis. Const., and the Fourteenth Amendment of the
United States Constitution 101

REAPPORTIONMENT

Supervisory Districts—^Reapportionment of county supervis
ory districts under sec. 59.03 (2) (b). Stats., discussed
in reference to tiie requirement that county boards con
sider existing town, village, and city boundary lines in
structuring the apportionment plan . 438

RENTAL PAYMENTS

Leases—Payment of rent under long-term lease is the con
tracting of debt 408
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REPLACEMENT HOUSING Page
Transportation—The Secretary of the Department of Trans

portation, while acting as agent for airport sponsors,
pursuant to sec. 114.32, Stats., can give the required
assurance to the Federal Aviation Administration and
provide replacement housing without violating Art. VIII,
sec. 10, Wis. Const. 225

RESIDENCE

Voting Absentee—Voter residency and absentee voting dis
cussed 214

RETIREMENT ALLOWANCES

Augmented Benefits To Retired State Employes—The pro
posed statute changes contained in Assembly Substi
tute Amendment 1 to 1971 Assembly Bill 541 to increase
retirement allowances of retired members of the Wis
consin Retirement Fund and the Conservation Wardens
Pension Fund are contrary to Art. IV, sec. 26, Wis.
Const., since the funds emanate from the state treasury
and are payable to officers or employes already retired 298

RETIREMENT FUND

Annuity—Payment for unused sick leave, vacation and com
pensatory time extends the date of determination of
emplojnnent, and the last day for which earnings were
paid for Wisconsin Retirement Fund purposes by the
period of time represented by the payment " 352

RETIREMENT FUND

Industrial Development Corporation—Industrial Develop
ment Corporation is a separate municipality or public
agency for purposes of the Wisconsin Retirement Fund
and Public Employes Social Security Fund . 66

RETIREMENT FUND

Liberalized Benefits—^Increased benefits to State employes
and teachers retiring between the effective dates of As
sembly Bill 1009 and Senate Bills 503 and 526 are not
in violation of Art. IV, sec. 26, Wis. Const., should Sen
ate Bills 503 and 526 pass in the form as pending before
the Legislature on the effective date of Assembly Bill
1009 462

RETIREMENT FUND DEATH BENEFITS

Marriage and Divorce—Discussion of validity of marriage
performed before divorce decree was final in relation
to death benefit under sec. 41.14 (2), Stats. 59

RETROACTIVE ABROGATION OF PENALTIES
Usury Law—Bill 277, S, relating to the retroactive abro

gation of penalties under sec. 138.06, Stats., would
be constitutional if enacted into law 198

SALARY INCREASES

University of Wisconsin—Contracts between the Bosu-d of
Regents and employes of the university were entered
into on October 8, 1971, the date upon which the
Board of Regents formally adopted its budget, and are
subject only to subsequent funding by the State Legis-
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SALARY INCREASES—Continued Page

lature. Any payments prior to October 8, 1971, would
violate Art. IV, sec. 26, Wls. Const. Sections 16.105 and
36.06 (1), Stats., also discussed 487

SANITATION SYSTEMS
Plumbing—Counties must secure approval of State Division

of Health before engaging in private experimental sani
tation systems. Citizen committees appointed by the
county board may not engage in plumbing 209

SCHOOL AIDS
Nullified Assessment—Section 120.17 (8) (b). Stats., applies

only when equalized valuation decreases 251

SCHOOL BOARDS
Elections—Since the ratification of the Twenty-Sixth

Amendment to the United States Constitution, 18-, 19-
and 20-yeEir-old citizens, who are otherwise qualified
electors in the district wherein they intend to serve,
are entitled to run for and, if elected, serve on local
school boards 269

SECURITIES
Department of Health and Social Services- Senate Bill 663

if enacted into law would be constitutional . 522

SECURITY DEPOSITS
Real Estate Broker's License—Officer of corporation or

partners or a partnership can act for corporation or
partnership in rental of real estate owned by such en
tity without being licensed as a real estate broker un
der sees. 452.01 (2), 452.03, Stats. Security deposits dis
cussed, sec. 452.09, Stats. 1

SEX CRIMES
Newspaper Identification—Newspaper identification of fe

male as stabbing victim without direct or indirect ref
erence to sexual crimes does not violate sec. 942.02
(1) (a), .Stats. 97

SHERIFF
Jurisdiction, Lake Michigan—Sheriff has authority to aid

in rescue on ice offshore in Lake Michigan 62

SNOWMOBILE TRAIL PLANNING
County Board Committee—County board committee can

plan and coordinate need for planning trails for snow
mobiles, bicycles, hiking, motorbikes, etc. 259

SOLID WASTE DISPOSAL
Disposable Bottles—A carefully drawn county ordinance

prohibiting the sale of "disposable" bottles and cans
would not, on its face, exceed the police power granted
in sec. 59.07 (64), Stats., and would not constitute an
unreasonable burden on interstate commerce, although
a careful consideration of relevant factors may result
in a finding of unresisonableness on both counts. The
proposed Richland County ordinance is, however, im
precisely drawn and creates an impermissible classifica
tion in violation of the due process and equal protection
provisions of the state and federal constitutions 158
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SPECIAL COUNSEL Page
National Guardsmen—Senate BUI 363 would require that

the Governor appoint special counsel to defend guards
men for activity arising out of military duty . 468

SPRINKLER SYSTEMS
Plumbing—^The installation of condensate drainpipes from

air-conditioning units and like equipment where the con
densate waste is discharged into a proper drainage sys
tem through an air-gap connection is not plumbing with
in the meaning of sec. 145.01 (1), Stats., and Rule H
62.18 (3), Wis. Adm. Code. Hie installation of automatic
fire protection systems inside a building from a valve
installed by a licensed plumber is not plumbing within
the meaning of sec. 145.01 (1), Stats., and Rule H 62.18
(3), Wis. Adm. Code 74

STATE INVESTMENT BOARD
"Put" and "Call" Options—^Investment Board may not, with

out authorization from the legislature, engage in "put"
and "call" options on its stock portfolio 266

STATE PRINTING CONTRACTS
Board of Regents—^Legality of appointing nominee to Board

of Regents of State Universities when such person is a
major stockholder in a printing company that is under
contract to the State, under Art. IV, sec. 25, Wis.
Const., discussed 172

STATE UNIVERSITY

Mobile Home Park—State University is not subject to local
licensing in the operation of a University mobile home
park under sec. 66.058, Stats. 7

STATE UNIVERSITY SYSTEM

Tenure—^Under sec. 37.31, Stats., the faculty acquires ten
ure in the system as distinct from tenure at one par
ticular institution within the system 116

STATUTE OF LIMITATIONS
Paternity—Under sec. 893.15, Stats., statute of limitation

begins to run when parents cease living together as
man and wife 416

STUDENT DORMITORIES

Vocational, Technical eind Adult Education—^Vocational,
Technical and Adult Education District has authority
to purchase buildings for administration purposes or
student dormito^ housing, and in doing so would not
violate constitutional ban on works of internal improve
ment . 231

STUDENT NEWSPAPER

Advertising, Abortions—Legality of advertising an abortion
referral service in student (campus) newspaper dis
cussed 26

STUDENT NEWSPAPER

Boai*d of Regents—^Problems involved in the operation of a
privately owned and operated student newspaper, which
is subsidized by the State University, discussed 185
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STUDENT PARTICIPATION Page
Board of Regents—^Legality of having students and faculty

voting participation on board of regents discussed 395

SUPERVISORY DISTRICT

County Supervisor—County board supervisor does not va
cate o^ice by moving from district if he continues to
reside in county 55

SUPERVISORY DISTRICTS

Reapportionment—Reapportionment of county supervisory
districts under sec. 59.03 (2) (b), Stats., discussed in
reference to the requirement that county boards con
sider existing town, village and city boundary lines in
structuring the apportionment plan . 438

SUSPENSION OF DRIVERS LICENSE

Hearings Under Safety Responsibility Law—Suspension of
licenses under sec. 344.14, Stats., due process requires
opportunity for hearing on issue of fault 233

TAX LEVIES

Library—^Municipality must have public library or reading
room to be exempt from county library tax 389

TAXATION

County Revenue—County board may hot control municipal
use of county sales tax revenue ^ 387

TAX PAYMENT

County Treasurer—Second tax payment under sec. 74.03,
Stats., may be made next secular day when July 31 is
on Saturday and office hours unofficial 411

TEACHER CONTRACTS

Collective Bargaining—^Individual teacher's contract under
sees. 118.21 and 118.22, Stats., is subservient to collec
tive bargaining contract under sec. 111.70, Stats. Rela
tionship discussed 342

TENANTS UNION

Real Estate Broker's License—Actions of tenants union on
behalf of members may require license as real estate
broker . . 118

TENURE

State University System—Under sec. 37.31, Stats., the facul
ty acquires tenure in the system as distinct from tenure
at one particular institution within the system 116

TOWN REGULATION

Mobile Homes—Town cannot have more restrictive ordin
ance regulating use and location of mobile homes out
side mobile home parks than county 131

TOWNS

Compatibility of Offices—Offices of town clerk and town
treasurer are incompatible 276
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TRAFFIC PATROL OFFICERS. POWERS OF Pago
Depstrtment of Transportation—When properly activated by

the governor under sec. 22.165, Stats., officers of the
state traffic patrol have the powers of a sheriff under
sec. 59.24, Stats., and may act within the county or
counties designated, by .the governor and could make ar
rests for any crime, on state, county, municip&l or priv
ate property to the same extent that a sheriff could
act. State patrol officers are prohibited from acting in
employer-employe disputes 320

TRAFFIC SAFETY SCHOOL

Drunk Driving—Convicted drunk drivers may be sent to
safety school in lieu of other penalties 261

TRANSPORTATION

Airport Planning—Since the Department of Transportation
has general planning authority over all modes of trans
portation pursuant to sec. 79.01, Stats., and the Secre
tary of Transportation is authorized pursuant to sec.
114..32, Stats., to enter into contracts with the Federal
Government and to accept and receive Federal money
for and in behalf of the State for the construction, im
provement and maintenance of airports; it necessarily
follows that the Secretary of Transportation possesses
the requisite implied authority to enter into contracts
with the Federal Government to secure Federal funds
to enable the Department to undertake airport system
planning 68

TRANSPORTATION

Replacement Housing—The Secretary of the Department of
Transportation, while acting as agent for airport spon
sors, pursuant to sec. 114.32, Stats., can give the re
quired assurance to the Federal Aviation Administra
tion and provide replacement housing without violating
Art. Vin, sec. 10, Wis. Const 225

TRANSPORTATION

Traffic Patrol Officers, Powers Of—^When properly activated
by the governor under sec. 22.165, Stats., officers of the
state traffic patrol have the powers of a sheriff under
sec. 59.24, Stats., and may act within the county or
counties designated by the governor and could make
arrests for any crime on state, county, municipal or pri
vate property to the same extent that a sheriff could
act. State patx'ol officers are prohibited from acting in
employer-employe disputes 320

TRANSPORTATION OF STUDENTS

Pre-School Handicapped Children—Effect of statutes deal
ing with transportation of students on nonresident pre
school handicapped children discussed . 182

UNION ADVERTISING

Ophthalmic Devices—^The prohibition in sec. 449.10, Stats.,
against advertising by "any person" applies to unions
and other associations who, in conjunction with optical
companies, advertise glasses or other ophtheilmic devices
to their membership. Section 449.10, Stats. (1969), con
strued 335
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UNIVERSITY OF WISCONSIN Page
Salary Increases—Contracts between the Board of Regents

and employes of the university were entered into on
October 8, 1971, the date upon which the Board of Re
gents formally adopted its budget, and are subject only
to subsequent funding by the State Legislature. Any
payments prior to October 8, 1971, would violate Art.
IV, sec. 26, Wis. Const. Sections 16.105 and 36.06 (1),
Stats., also discussed 487

UNIVERSITY MERGER

Board of Regents—Chapter 100, Laws of 1971, creates a new
Board of Regents which Board supersedes the former
Boards 379

USURY LAW

Retroactive Abrogation of Penalties—Bill 277, S, relating
to the retroactive abrogation of penalties under sec.
138.06, Stats., would be constitutional if enacted into
law 198

VENUE

Criminal Prosecutions—Substitute Amendment 1 to Assem
bly Bill 452, providing for statewide venue for certain
sex crimes, is unconstitutional because of its conflict
with Art. 1, sec. 7, Wis. Const. . 450

VOCATIONAL, TECHNICAL AND ADULT EDUCATION

Student Dormitories—Vocational, Technical and Adult Edu
cation District has authority to purchase buildings for
administration purposes or student dormitory housing,
and in doing so would not violate constitutional ban on
works of internal improvement 231

VOTING ABSENTEE

Residence—Voter residency and absentee voting discus.sod 214

WEIGHT LIMITATIONS

Motor Vehicles—Section 348.20 (3), Stats., in effect, in
creases the maximum weight of a motor vehicle from
73,000 pounds to 74,500 pounds 28

WELFARE FUNDS

Categoriceil Aids—Department of Health and Social Services
is not authorized to advance welfare funds for reim
bursement purposes under sec. 49.52, Stats. 390


