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AnORNEYS GENERAL OF WISCONSIN

FROM THE ORGANIZATION OF THE STATE
JAMES S. BROWN, MUwaukee from June 7, 1848, to Jan. 7, 1850
S. PARK COON, Milwaukee .... from Jan. 7, 1850, to Jan. 5, 1852
EXPERIENCE ESTABROOK,
Geneva from Jan. 5, 1852, to Jan. 2, 1854

GEORGE B. SMITH, Madison from Jan. 2, 1854, to Jan. 7. 1856
WILLIAM R. SMITH, Mineral
Point from Jan. 7, 1856, to Jan. 4, 1858

GABRIEL BOUCK, Oshkosh . .. from Jan. 4, 1858, to Jan. 2, 1860
JAMES E. HOWE, Green Bay from Jan. 2, 1860, to Oct. 7, 1862
WINIFIELD SMITH, Milwau
kee from Oct. 7, 1862, to Jan. 1, 1866

CHARLES R. GILL, Water-
town from Jan. 1, 1866, to Jan. 3, 1870

STEPHEN S. BARLOW,
Dellona from Jan. 3, 1870, to Jan. 5, 1874

A. SCOTT SLOAN, Beaver Dam from Jan. 5, 1874, to Jan. 7, 1878
ALEXANDER WILSON, Min
eral Point from Jan. 7, 1878, to Jan. 2, 1882

LEANDER F. FRISBY, West
Bend from Jan. 2, 1882, to Jan. 3, 1887

CHARLES E. ESTABROOK,
Manitowoc from Jan. 3, 1887, to Jan. 5, 1891

JAMES L. O'CONNOR, Madi
son from Jan. 5, 1891, to Jan. 7, 1895
WILLIAM H. MYLREA,
Wausau from Jan. 7, 1895, to Jan. 2, 1899

EMMET R. HICKS, Oshkosh .. from Jan. 2, 1899, to Jan. 5, 1903
LAFAYETTE M. STURDE-
VANT, Neillsville from Jan. 5, 1903, to Jan. 7, 1907

FRANK L. GILBERT, Madison from Jan. 7, 1907, to Jan. 2, 1911
LEVI H. BANCROFT, Richland
Center from Jan. 2, 1911, to Jan. 6, 1913

WALTER C. OWEN, Maiden
Rock from Jan. 6, 1913, to Jan. 7, 1918

SPENCER HAVEN, Hudson . .. from Jan. 7, 1918, to Jan. 6, 1919
JOHN J. BLAINE, Boscobel .... from Jan. 6, 1919, to Jan. 3, 1921
WILLIAM J. MORGAN, Mfl-
waukee from Jan. 3, 1921, to Jan. 1, 1923

HERMAN L. EKERN, Madison from Jan. 1, 1923, to Jan. 3, 1927
JOHN W. REYNOLDS, Green
Bay from Jan. 3, 1927, to Jan. 2, 1933

JAMES E. FINNEGAN, Mil
waukee from Jan. 2, 1933, to Jan. 4, 1937

ORLAND S. LOOMIS, Mauston from Jan. 4, 1937, to Jan. 2, 1939
JOHN E. MARTIN, Milwaukee from Jan. 2, 1939, to June 5, 1948
GROVER L. BROADFOOT,
Mondovi from June 5, 1948, to Nov. 15, 1948

THOMAS E. FAIRCHILD, Mil
waukee from Nov. 15, 1948, to Jan. 1, 1951

VERNON W. THOMSON, Rich-
land Center from Jan. 1, 1951, to Jan. 7, 1957

STEWART G. HONECK, Madi
son from Jan. 7, 1957, to Jan. 5, 1959

JOHN W. REYNOLDS, Green
Bay from Jan. 5, 1959, to Jan. 7, 1963
GEORGE THOMPSON, La
Crosse from Jan. 7, 1963, to Jan. 5, 1965

BRONSON C. La FOLLETTE,
Madison from Jan. 5, 1965, to Jan. 6, 1969

ROBERT W. WARREN, Green
Bay from Jan. 6, 1969, to
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Volume 59

Public Officers—Counties—Counties may not have both
a county administrator, under sec. 59.033, Stats., and a
county executive, under sec. 59.032, Stats., at the same
time. However, in order to preserve continuity of adminis
tration, an office of county administrator which is being
replaced by that of a county executive may be retained
during the period of transition between the establishment
and subsequent election of the county executive.

January 12, 1970.

The Honorable the Assembly

A. Res. 54 requests an opinion of the attorney general as
to whether, under ch. 214, Laws 1969, the office of county
executive may be created in a county which already has a
county administrator appointed by the county board with
out abolishing the office of county administrator.

Sections 59.032 and 59.033, Stats., as affected by ch. 214,
Laws 1969, relate to counties having a population of less
than 500,000, and authorize, but do not require, the crea
tion of either a county executive, with the power to veto
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county board legislation and selected by popular election, or
a county administrator, without veto power and appointed
by the county board. In both instances, the individual chos
en to fill the office possesses certain defined powers of
appointment as well as county budget responsibilities and
would act as the chief administrative officer of his county.
The administrative and management functions in counties
which choose to retain the more traditional administrative

structure remains vested in the county board, the county
board chainnan, and various other county officers, commit
tees, commissions, or boards.

Sections 59.032 and 59.033, Stats., as affected by ch. 214,
Laws 1969, indicate that counties having a population of
less than 500,000 which desire a chief administrative officer
must choose, in the alternative, either the county executive
or the county administrator. Under the present provisions
of these statutes, the existence of one officer appears clear
ly inconsistent with the existence of the other officer, since
obviously there can be only one chief administrative officer
in a county. Therefore, it is clear a county administrator
and county executive could not both function in the same
county at the same time, since both officers fulfill the same
basic function.

Generally, a county which is empowered by the legisla
ture to create an office may, if unrestricted, abolish it. 42
Am. Jur., Public Officers, §33, p. 905; 4 ALR 224, 172 ALR
1387. Thus, a county may affirmatively abolish the existing
office of county administrator at the time it provides for
the establishment and future election of a county executive
even though such action would create a hiatus during which
the county would be without a chief administrative officer.

However, where a county has appointed a county admin
istrator under the provisions of sec. 59.033, Stats., the act
of creating the office of county executive under sec. 59.032,
Stats., to be filled at a future election, does not necessarily
imply the immediate abolition of the present office of the
county administrator.

The abolition of the office of county administrator pend
ing the election of a county executive to fill the newly
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created office would create a hiatus during which no chief
administrative officer would be functioning on behalf of the
county. In the absence of legislative indication to the con
trary, I cannot conclude that such a disruption in adminis
tration is intended.

RWWrJCM

Right to Bear Arms—Constitutional Amendment proposed
by S. Jt. Res. 8 relating to the right of the people to
keep and bear arms would probably not prevent legislative
regulation and licensing but it is recommended that the
language be clarified in that respect.

January 15, 1970.

The Honorable the Senate

S. Jt. Res. 8 asks the attorney general for his opinion
whether the Constitutional Amendment proposed by S. Jt.
Res. 6 would bar the state from enacting regulatory laws on
firearms and firearm ownership in such areas as licensing
and registration. S. Jt. Res. 6 would create Art. I, sec. 24,
Wis. Const., which would read:

"The right of the people to keep and bear arms shall not
be infringed."

The first question to be considered is whether such an
amendment to the Wisconsin Constitution would be unneces

sary in view of the language in the U. S. Constitution, Sec
ond Amendment, that "A well regulated Militia, being ne-
cessarj'- to the security of a free State, the right of the
people to keep and bear Arms, shall not be infringed."

There are several reasons why the Second Amendment to
the U. S. Constitution does not affect state licensing, regu
lation, and control of the bearing of firearms by its citizens:
(1) the Second Amendment prohibits only the federal gov
ernment, not the state governments, from infringing upon
the right of the people to keep and bear arms. The Second
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Amendment's protections have not been extended to the
states through the Fourteenth Amendment. United States
V. CruishanTc, (1876) 92 U.S. 542, 553; Presser v. Illinois,
(1886) 116 U.S. 252; U,S. v. Miller, (1989) 307 U.S. 174;
(2) the Second Amendment was adopted in order to protect
the states in the maintenance of their military organiza
tions against possible encroachments by the federal govern
ment. It was not adopted to protect the rights of individual
citizens to bear arms. United States v. Tot, (3rd Cir 1942)
131 F. 2d 261, rev'd on other grounds, (1943) 319 U.S. 463.

Since the U. S. Constitution has prevented any encroach
ment upon the freedom of the states to regulate themselves,
state constitutional provisions relating to firearms may,
absent infringement upon other constitutional rights, be
written in any manner and are controlled by their own ra
tionales. The following are examples of the language used in
some state constitutional provisions relating to firearms:

Pennsylvania, Art. I, sec. 21, "The right of the citizens
to bear arms in defense of themselves and the State shall

not be questioned."

Kentucky, sec. 1, para. 7, "The right to bear ai-ms in de
fense of themselves and of the state, subject to the power
of the general assembly to enact laws to prevent persons
from carrying concealed weapons."

Idaho, Art. I, sec. 11, "The people have the right to bear
arms for their security and defense; but the legislature
shall regulate the exercise of this right by law."

For a complete listing see the appendix to Rohner, "The
Right to Bear Arms: A Phenomenon of Constitutional His
tory," 16 Catholic University Law Review 53 (1967).

The decisions of the supreme courts of other states inter
preting their constitutional provisions relating to the right
of individuals to bear arms indicate that legislative limita
tions upon this right have been upheld along two basic lines
of reasoning: (1) the military needs of the states; and (2)
the police power of state legislatures.

Statutory limitations upon the right of individuals to
bear arms may be upheld on the ground that constitutional
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provisions protecting this right exist solely to preserve
the military defense of the state. This military defense ra
tionale is found in the U. S. Constitution, Second Amend
ment, which states that "A well regulated Militia, being
necessary to the security of a free State, . .

Similarly, language found in the constitutions of some
states have been used to support legislative limitations up
on the type of weapons which may be borne by the state's
citizens. For example, sec. 26, Art. II, Okla. Const., provides:

"The right of a citizen to keep and bear arms in defense
of his home, person or property, or an aid of the civil pow
er, when thereunto legally summoned, shall never be pro
hibited; but nothing herein contained shall prevent the
Legislature from regulating the carrying of weapons."

Section 40, Art. V, Okla. Const., provides:

"The Legislature shall provide for the organizing, disci
plining, arming, maintaining and equipping the Militia of
the State."

Given these two constitutional provisions, the Oklahoma
Supreme Court stated that .. we believe there is no room
for doubt that the arms defendant had a right to bear, and
which right could never be prohibited him, relates solely to
such arms as are recognized in civilized warfare and not
those used by the ruffian, brawler, or the assassin." Pierce
V. State, (1929) 42 Okla. Crim. 272, 275 P. 393, 395.

Other states have limited the definition of "the people"
to mean "the state." Thus, in City of Salina v. Blaksley,
(1905) 72 Kan. 230, 83 P. 619, the Kansas Supreme Court
construed sec. 4, Kan. Const., which said that "the people
have the right to bear arms for their defense and security
.  . to mean that the terai "people" referred to the people
as a collective body and that this provision dealt with the
safety and security of society, not of the individual.

The right of citizens to bear arms may be traced to the
days of the early Teutonic freemen. In those times, this
right was based upon the duty of the freemen to defend
the tribe and its chieftain. The right to bear arms, there-



6  Opinions op the Attorney General

fore, existed only as a corollary to the duty of the citizen to
defend the state. The Corresponding Duty to the Right to
Bear ArTns, 39 Florida Bar Journal 167 (1965); Charles
Stevens, Sources of the Constitution Of The United States,
Macmillan, New York, 1894. By extending that ancient view
of the right to bear arms to modem times, the military de
fense rationale could be inferred from any constitutional
provision asserting the right to bear arms; in effect, any
provision seeking to protect the right to bear arms could be
limited to those arms borne in defense of tiie state even

though the supporting constitutional provision contained no
language to that effect.

Limitations upon the right to bear arms based upon a
legislative exercise of the police power likewise may arise
from the specific qualifying language of the constitutional
provision. For example, provisions in several states provide
the legislature with the power to prevent the carrying of
concealed weapons. In the same vein, other state constitu
tions provide broadly that the legislature may prescribe
the manner in which arms may be borne.

It is arguable, however, that the protective police power
of the state need not rest upon any specific qualifying langu
age of a constitutional provision but may be asserted in
dependently by the state in the interests of the health, safe
ty and welfare of the citizens of that state. The Michigan
Supreme Court construed Art. II, sec. 5, Mich. Const., which
provides:

"Every person has a right to bear arms for the defense
of himself and the state."

In People v, Zerillo, (1922) 219 Mich. 635, 189 N.W. 927,
928, with the following language:

"There should be added to this [constitutional provision],
however, the right of the Legislature, under the police pow
er, to regulate the carrying of firearms."

It is clearly within the inherent police power for a state
to regulate and limit the carrying of concealed weapons.
In re Brickey, (1902) 8 Ida. 597, 70 P. 609; State v. Nieto,
(1920) 101 Ohio St. 409, 130 N.E. 663. The question of the
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validity of laws regulating the use and ownership of fire-
aims through licensing and registration is a problem only
recently coming before the courts. In Burton v. Sills, (1968)
53 N.J. 86, 248 A. 2d 521, 529, dismissed for lack of federal
question (1969), 894 U.S. 82, however, the New Jersey Su
preme Court upheld that state's gun control law without
any constitutional provision 'regarding the right to bear
arms. The court said, 248 A. 2d, at 529:

"The State's police power is admittedly a comprehensive
one and may be invoked by the legislature whenever it
deems it necessary for the protection of the public health,
safety, morals or general welfare . . . even when it deals
with ordinary essential commodities, the Legislature has
power to adopt appropriate regulatory provisions; surely
when it deals with dangerous articles such as firearms, it
has comparable power with very broad sweep."

Thus, New Jersey's comprehensive gun control law was
upheld as an exercise of the police power of the state.

In conclusion, the Wisconsin legislature is free, absent
any infringement upon other constitutional protections, to
define the limits of any right sought to be guaranteed by a
constitutional provision regarding the right to bear arms.
The language of S. Jt. Res. 6 stating that "the right of the
people to bear aims shall not be infringed" neither defines
the right sought to be protected nor does it delineate the
nature of the infringements from which the right is to be
protected.

Rhode Island has an unqualified provision regarding the
right to bear arms in its constitution similar to that pro
posed by S. Jt. Res. 6. This provision has not deterred the
Rhode Island legislature from passing legislation restrict
ing the use of firearms. There has been no litigation re
ported to date involving the validity of this Rhode Island
legislation restricting the use of firearms.

Absent specific qualification or definition of the nature
and scope of the right to bear arms sought to be protected
by a constitutional provision, there are grounds for con
tending that the state inherently possesses the police powo*
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necessary to regulate the ownership and use of firearms by
its citizens. However, the inconclusiveness of the court cases
upholding state regulation of the ownership and use of
firearms under the inherent state police power, absent any
specific constitutional provision, suggests that the senate
clarify the proposed amendment in regard to the nature
and scope of the right sought to be protected by the pro
posed constitutional amendment. If an absolute protection
from regulation is desired, "infringement" should be de
fined to include all types of regulation from all sources. If
only a limited protection from regulation is desired, the
necessary qualifications to "infringement" should be clearly
defined in the amendment. If regulation by licensing and
registration is deemed to be acceptable or at least not to
be foreclosed, a statement to that effect would guarantee
that the intent of the proposed constitutional amendment
would be followed in subsequent legislative enactments and
litigation.

RWW:BS

Father Groppi Resolution—-Fower of legislature of joint
resolution discussed. S. Jt. Res. 53 prohibiting Father James
Groppi from entering the state capitol and capitol grounds
of no binding force or effect. Restraint of named individual,
under circumstances here, violates U.S. Const., Arts. I, V,
XIV.

January 15, 197Q.

The Honorable the Senate

By S. Res. 27 you have requested my opinion on the con
stitutionality of S. Jt. Res. 53 which reads as follows:

"Prohibiting Father James Groppi from entering the state
capitol or the capitol grounds.

"Whereas, the visits of Father James Groppi and his fol

lowers to the capitol have resulted in thievery and disorder;
now, therefore, be it
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"Resolved by the senate, the assembly concurring, That
Father James Groppi is hereby prohibited from entering
the state capitol and the capitol grounds; and, be it further

"Resolved, That the capitol security officers be informed
of this resolution and take whatever steps are necessary to
make it effective."

Since courts frequently decline to rule on federal consti
tutional issues where other grounds for decision are avail
able, and since, if passed and obeyed this resolution invites
almost certain litigation, it seems appropriate to begin with
a short discussion of some of the non-federal constitutional
issues raised by S. Jt. Res. 53.

First, the Wis. Const., Art. IV, sec. 17, provides that
legislature may enact laws only by bill. My predecessors
have consistently ruled that this provision prevents joint
resolutions from having the force and effect of law. 43
OAG 350 (1954), 4 OAG 1076 (1915), and 1904 OAG 335.
In an opinion dated November 12, 1969, addressed to this
Body, I indicated that the legislature could not, by joint
resolution, order the Board on Government Operations to
release funds over which the Board had been given discretion
by prior legislation. A joint resolution, it was there pointed
out, is directory in that it may express the legislative will,
but has no binding force and effect.

By sees. 16.84 (1) and (2) Stats., you have vested control
over the capitol building, grounds, and security in the De
partment of Administration. Jt. Res. 53 cannot change that
relationship or legally obligate the department or its em
ployes to follow the intended command of the resolution.
As to the question of power, therefore, I conclude that the
legislature, by Jt. Res., may not obligate the Department of
Administration to carry out its wishes.

Second, as a matter of interpretation, S. Jt. Res. 53 ap
pears to be intended as a prohibition on entry of the state
capitol and the state capitol grounds. The legislature under
the Wisconsin Constitution is vested with two tjq)es of
power. Under Art. TV, sec. 1 it is vested with the legis
lative power of the state. This it must exercise by legisla-
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tion. Art. IV, sec. 17. The legislature also has power to
make rules necessary for its proceedings. Article IV, sec. 8
provides that "each house may determine the rules of its
own proceedings. . . " Other portions of Art. TV appear
to confer other powers on the legislature which, when read
together with Art. IV, sec. 8, grant to the legislature the
power to manage its own affairs—^the necessary housekeep
ing function. Thus by resolution of one house, or joint reso
lution, the legislature or one house thereof may adjourn
from time to time, fix its rules or procedure, and require
the attendance of members. This grant of power many gen
erally be classified as "management power."

Neither the legislative nor the management power, de
scribed above, encompass the type of resolution we have
here. By its form it is not the exercise of legislative power.
By its nature it goes beyond the management powers.

Further problems may arise if this resolution were to be
adopted and the Department of Administration chose to fol
low its directive. Because a joint resolution does not have
the force and effect of law, it would not cloak the capitol
guards with authority to arrest for violation of its com
mand. This would place the capitol guards in a wholly un
tenable position. Although directed to take "whatever steps
are necessary," they would have no actual power under the
resolution. Arrest or physical detention of Father Groppi
might expose the guards to liability for false arrest and for
assault.

Finally, mere passage of this resolution would probably
entitle Father Groppi to an injunctive and/or declaratory
relief against the state and its agents on the basis that
passage and threatened enforcement of this resolution may
have a chilling effect on his First Amendment rights.

It therefore appears, and I am of the opinion, that S. Jt.
Res. 53, if enacted, would be of no binding force or effect
for the reasons stated above.

Other problems inhere in the proposed joint resolution
which deserve comment. I think it plain that the legislature
may not do by joint resolution that which it could not do
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by law. I am of the opinion that the legislature could not
prohibit Father James Groppi, or any other named indi
vidual, from the capitol grounds or building either on the
basis of past acts or in fear of future actions.

If S. Jt. Ees. 53 constitutes punishment, it is void as a
Bill of Attainder. As a general rule, the legislature may not
punish an individual or group of individuals for past acts.
Brotvn v. United States, (1965) 881 U.S. 437, 85 S.Ct. 1707,
14 L.Ed. 2d 484; Wis. Const. Art. 1, sec. 12.

If S. Jt. Res. 53 is designed as a deterrent then it is
overly broad. Each citizen has a protected First Amendment
right to peaceably assemble and to petition his government
for redress of grievances, U.S. Const., Amend. 1. These
rights may only be taken away by due process of law. Doug
las V. City of Jeanette, (1943) 319 U.S. 157, 63 S.Ct. 877, 87
L.Ed. 1324.

Where, as here, the legislature is dealing with protected
activity it must deal narrowly with the subject. Thus,

"* * * even though the governmental purpose be legiti
mate and substantial, that purpose cannot be pursued by
means that broadly stifle fundamental personal liberties
when the end can be more narrowly achieved. The breadth
of legislative abridgment must be viewed in the light of
less drastic means for achieving the same basic purpose."
Shelton v. Tucker, (1960) 364 U.S. 479, 488, 81 S.Ct. 247, 5
L.Ed. 2d 231.

The intent of S. Jt. Res. 53 appears to be to prevent Fa

ther James Groppi from committing acts of "thievery and

disorder" in the future in the state capitol or on the capitol

grounds. Wisconsin already has laws against disorderly

conduct, sec. 947.01, Stats., and against theft, sees. 943.20,

943.32, Stats. These are "less drastic means" of achieving

the goal of peace and security on the capitol grounds. More

over, Wisconsin has recently enacted a "misconduct on pub

lic grounds" statute which if constitutional would appear

to cover potential problems. Sec. 964.80, Stats.
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I conclude therefore that even if S. Jt. Res. 53 were to

have force and effect it would be unnecessary and clearly
unconstitutional.

RWWrDJH

Safety Order Enforcement—Under sees. 101.104 and
101.28, Stats., when a deputy inspector determines that
there is a violation of safety orders where a condition of
extreme and imminent danger to a workman's life exists,
he may seek the assistance of a local law enforcement offi
cer. The local law enforcement officer has a duty to render
such assistance unless in his opinion other priority assign
ment takes precedence.

January 15, 1970.

Joseph C. Fagan, Ckairman

Department of Industry, Labor and Human Relations

You have asked for an opinion as to whether a deputy of
your department may ask any local law enforcement officer
to place a watch on a job site to enforce a stop order under
sees. 101.104 and 101.28, Stats., when there is imminent dan
ger to life and limb because it is not possible for your deputy
to remain there to insure that necessary safeguards have
been provided. Your question is also predicated upon wheth
er the local law enforcement officer can avoid serving in
such capacity.

The stop order is issued based upon alleged violation of
sec. 101.104, Stats., which provides:

"Mines, tunnels, quarries, pits; operation in violation of
safety aids. If any shaft or workings of a mine, or any tun
nel, trench, caisson, quarry, or gravel or sand pit is being
operated or used in violation of the safety orders of the
industrial commission applicable thereto, the owner or op
erator upon receiving notice of such violation from the
commission shall immediately cease such operation or use.
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The operation or use of such shaft or workings of a mine,
or of such tunnel, trench, caisson, quarry or gravel or sand
pit, shall not be resumed until such safety orders have
been complied with."

The usual fact situation is that youi' deputy comes upon a
situation where there is an employe working in a deep,
unsloped, unshielded or unbraced trench or excavation where
a cave-in is likely to occur. When he determines that a
workman's life is in extreme or imminent danger, he orders
the work stopped immediately and workmen removed until
all required safety precautions have been taken. Experience
has indicated that as soon as he leaves, the employe is or
dered to complete the job inside the trench because it takes
only a short time to do so and providing proper safeguards
is expensive.

By 51 OAG 28, my predecessor stated that your depart
ment has the authority to permit your deputies to seek
assistance to obtain law enforcement at the local level such

as signing a complaint to institute civil or criminal proceed
ings.

Your immediate question is whether your deputy may
seek assistance or order the chief of police, deputy sheriff,
or local police officer to place a watch on the job site while
your deputy is away seeking an injunction as provided by
sec. 101.103 (6) (b). Stats., or signing a complaint before
a magistrate.

Section 101.28, Stats., provides insofar as is material here:

"Sec. 101.28 Penalty for violations* * * It shall be the
duty of all officers of the state, the counties and municipali
ties upon the request of the industrial commission to en
force in their respective departments, all lawful orders of
the industrial commission insofar as the same may be
applicable and consistent with the general duties of such
officers."

A stop order issued by your deputy, based upon violation
of safety orders whereby injury to limb or imminent danger
to life has been brought to the attention of persons in re-
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sponsible charge of the activity in progress, should be
obeyed by him. If there is likelihood that he will not
comply after being informed of the imminent danger, then
any attempt to continue work without first rectifying the
dangerous condition may constitute commission of a crime
in violation of sec. 941.30, Stats.

Section 941.80, Stats., provides:

"941.30 Endangering safety by conduct regardless of life.
Whoever endangers another's safety by conduct imminently
dangerous to another and evincing a depraved mind, re
gardless of human life, may be fined not more than $1,000
or imprisoned not more than 5 years or both."

A peace officer, may he be a policeman, constable, deputy
sheriff or village marshal, has the duty to prevent the
breach of the peace or commission of any crime. See sec.
60.54, Stats., applicable to town constables; sec. 61.28,
Stats., village marshals; sec. 62.09 (13), Stats., city police
and sec. 59.23 (7) and (10), Stats., county sheriffs.

Although generally a crime is made up of overt acts and
intent, the element of criminal intent may be supplanted
by culpable negligence. If the culpable negligence is such
that it manifests indifference as to consequences of his act,
a criminal intent may be presumed. State v. Carlsen, (1958)
5 Wis. 2d 595, 604, 93 N.W. 2d 354; State v. McCarter,
(1967) 36 Wis. 2d 608, 612, 153 N.W. 2d 527; Holesome v.
State, (1968) 40 Wis. 2d 95, 161 N.W. 2d 283.

When a crime is being or about to be committed any
peace officer has a duty to prevent it and arrest the perpe
trator.

It is, therefore, my opinion that a deputy of your depart
ment may ask any local enforcement officer to place a watch
on a job site to enforce a stop order. The local officer ac
cordingly has a duty to comply with such a request subject
to the necessity for placing this responsibility in a proper
priority in relation to his other required duties.

RWWiRGM
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Court Reporters—Suit Taxes—S.B. 143, 1969, as passed
by the senate, if enacted into law, increasing salaries of
county reporters and raising suit taxes, would probably not
violate sec. 18, Art. VII, Wis. Const. However, basic suit
taxes are required to be paid into state and county treasur
ies, segregated, and payments therefrom restricted to pay
ment of judges' salaries.

January 16, 1970.

The Honorable the Senate

By S. Res. 30, 1969, you have requested my opinion on
whether an act which would result from passage of S. B.
143, 1969, in the form the bill passed the senate, would vio
late Art. VH, sec. 18, Wis. Const.

Section 8 of S. B. 143 provides that, if S. B. 565 is enacted
into law, the changes made thereby in sees. 59.42 (1) (e),
253.07 (1) and 271.21, Stats., and the changes made in those
sections by this act shall not be deemed in conflict, but shall
be merged and that the suit tax in criminal actions and for
feiture actions under sees. 59.42 (1) (e) and 271.21 shall be
$3.

S. B. 565 was enacted into law as ch. 253 and was pub
lished November 29, 1969.

There is no need to set forth here the amounts of the

various suit taxes which would result from the enactment
of S. B. 143 and merging with ch. 253, Laws 1969.

For the purposes of this opinion it can be stated that
S. B. 143 is generally concerned with the compensation of
county court reporters. It would repeal present sec. 20.923
(1) (a) 5, Stats., the $7,200 statutory salary established for
county court reporters, and would establish a salary range
for such reporters in an amount equal to that for steno
graphic reporter 2 in the state classification and compensa
tion plans for positions in the classified service, establish a
minimum range and provide for pay adjustments on merit
on steps comparable to those applicable to those for steno
graphic reporter 2.
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S. B. 143 as passed by the senate increases the clerk's
fees to be collected in criminal cases from $5 to $6 under
sec. 59.42 (1) (a) relative to a dismissal, plea of guilty or
nolo contendere and raises the additional fee assessed
against a defendant in criminal cases to $3 from $2, which
additional fee is to be paid, when collected, into the state
treasury. Section 271.21 (1), Stats., relating to suit tax is
amended to increase the suit tax in forfeiture actions in

county court from $1 to $3. Section 271.21 (3), Stats., pro
vides that the suit tax paid in circuit court shall be paid in
to the state treasury, but that the suit tax paid in county
courts shall be paid one-half to the state treasury and one-
half to the county treasury. Under sec. 8 of S. B. 143, as
passed by the senate, the additional fee of $3 applicable to
criminal cases under sec. 59.42 (1) (e) is referred to as a suit
tax.

No portion of the suit tax is earmarked for payment of
salaries of county court reporters nor is there specific
segregation of the suit tax money in either the state treas
ury or county treasury. It is apparent, however, that the
increased suit taxes were an attempt to fund the bill and
sec. 10 of the bill provides:

"When the increased compensation herein is inadequate
it shall be taken from the general fund."

Although this quoted language does not make it clear, I
believe that the senate was probably concerned with the
possible inadequacy of extra funds generated from the in
creased suit taxes to pay for the increased compensation
of county court reporters. Under the bill, the state and
county ultimately each pay each county court reporter one-
half of the salary established for such reporter under sec.
253.35 (2m), Stats, and the counties are permitted to
supplement such salary out of the county treasury.

Art. VII, sec. 18, Wis. Const., provides:

"Suit tax. SECTION 18. The legislature shall impose a
tax on all civil suits commenced or prosecuted in the muni
cipal, superior or circuit courts, which shall constitute a
fund to be applied toward the payment of the salary of
judges."
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In ch. 325, Laws 1967, the legislature placed an addition
al suit tax on certain civil actions. The additional amount

was in the nature of funding the state's share of state
established salaries for district attorneys, but was neither
earmarked nor segregated for that purpose. In 57 GAG 65 it
was stated:

"The requirement of imposition of a suit tax to consti
tute a fund to be applied toward the payment of judges
must be complied with by the legislature; however, it would
not, in my opinion, prohibit the legislature from establishing
an additional suit tax for other purposes. The additional
suit tax provided for in ch. 325, Laws 1967, is not, in any
event, earmarked for payment of state aids for district
attorneys' salaries."

In 4 GAG 938 (1915) the then attorney general saw no
constitutional objection to a statute which required the
clerk of circuit court to pay the suit tax collected in county
court into the county treasury, that being the public trea
sury from which the county judge was then paid.

Section 18, Art. VII, Wis. Const., has received only indirect
interpretation from the Wisconsin Supreme Court. From the
dictum in State ex rel. Sanderson vs. Mann, (1890) 76 Wis.
469, 475, 45 N.W. 526, 46 N.W. 51, it would appear that the
fund raised by the imposition of a suit tax must be restricted
to the payment of the salary of judges.

It is my opinion that, by reason of sec. 18, Art. VII, Wis.
Const., the legislature must impose a suit tax in reasonable
amount on all civil suits and that the tax should be paid
into the state and county treasuries and be segi*egated
therein and payments therefrom should be restricted to the
payment of salai-ies of judges.

When the legislature has established a suit tax in rea
sonable amount segregated and restricted as outlined above,
it can be argued that sec. 18, Art. VII, does not prohibit
the legislature from establishing an additional suit tax
for other purposes, or if the amount collected exceeds the
amounts of the salaries paid judges in any given year, from
using any surpluses as the legislature deems fit.
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S. B. 143, as passed by the senate, does not establish an
additional suit tax and, since it does not directly divert any
funds raised by the increased suit tax to payment of court
reporters* salaries, a resulting act would probably not be
in violation of sec, 18, Art. ̂ n[I.

It is recommended that the legislature review all statutes
relating to the imposition of a suit tax on civil suits toward
the end of segregating funds raised thereby and restricting
their use to the payment of salaries of judges.

RWWiRJV

Historical Society—Field Archaeology Act—^The Field Ar
chaeology Act, sec. 27.012, Stats., applies to vessels and
their contents, located on state sites, if the vessels or con
tents have archaeological interest, except when federal ad
miralty law takes precedence or when the vessel or object
is properly claimed by the owner as specified in sees. 20.909
or 170.07-10, Stats.

January 16, 1970.

Richard A- Erney, Acting Director

State Historical Society

You requested my opinion concerning two questions in
volving sec. 27.012, the Wisconsin Field Archaeology Act.
This act places in the State Historical Society title as trustee
for the state, to objects and data discovered at state sites.

You inquired:

1. Does the act include ships, boats, canoes and similar
vehicles of water transportation as well as objects found
on these vessels when they are located under water within
the state's boundaries, including the Great Lakes?

2. Is there any conflict between the authority granted by
this statute for underwater archaeology and the state's sal
vage laws? If so, can this overlap be resolved?
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In discussing these questions the following definitions
and provisions found in sec. 27.012 are particularly import
ant:

"(1) (a) 'Archaeological methods' means scientific pro
cedures used in field archaeology by recognized professional
authorities on archaeology.

"(b) 'Data' means field notes, photographs, maps and
other records relating to field archaeology.

"(d) 'Field archaeology' means the study of the traces
of human culture at any state-owned land or water site by
means of surveying, digging, sampling, excavating or re
moving objects.

*** * *

"(f) 'object' means a man-made article, implement or
other item of archaeological interest.

«* ♦ *

"(h) 'State site' or 'state archaeological site' means a
land or water area, owned by this state, where there are
objects or other evidence of archaeological interest. This
term includes all aboriginal mounds and earthworks, anci
ent burial grounds, prehistoric and historical ruins, Indian
mounds and objects and other archaeological and historical
features on state land.

"(2) UNLICENSED FIELD ARCHAEOLOGY PROHIB
ITED. No person other than the state archaeologist and in
dividuals licensed by the director shall engage in any field
archaeology on any state site.

"(5) OWNERSHIP, CUSTODY AND USE OF OBJECTS
AND DATA. The state reserves to itself the title to all

objects found and data gathered in field archaeology on
state sites. Although a permit may name a custodian other
than the historical society, title to the objects and data
discovered at state sites is reserved to the historical society
as trustee for the state. Physical possession of such ob
jects shall revert to the state if such custodian ceases to
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exist, or if the director, on the recommendation of the
state archaeologist, finds that the custodian is not properly
caring for them or keeping them conveniently available for
study by students of archaeology."

The law is well settled in Wisconsin that the state holds

the beds underlying navigable waters in trust for all its
citizens. In the case of navigable lakes and ponds, including
the Great Lakes (see Bigelow v. Nickerson, (1895) 70 F.
113, 17 C.C.A. 1), it is clear that a riparian owner has title
to land only to the water's edge, defined as the high water
mark. Diedtich v. Northwestern Union Ry. Co., (1877) 42
Wis. 248, 24 Am. Rep. 399, Mendoto. Club v. Anderson,
(1899) 101 Wis. 479, 78 N.W. 185. The bed of such a lake
or pond to the ordinary high water mark is thus state prop
erty and, potentially, a "state site."

The state's interest in the bed of a navigable stream is
subordinate to that of the riparian owner, unless the public
rights of navigation and recreation are involved. The
riparian owner has qualified title in the bed of a navigable
stream to its center. See 10 OAG 38 (1921); 12 OAG 251,
253 (1923); Delaplaine v. Chicago & N. W. Ry Co., (1877)
42 Wis. 214, 24 Am. Rep. 386; Munninghoff v. Wisconsin
Conservation Commission, (1949) 255 Wis. 252, 38 N.W.
2d 712; and Muench v. Public Service Commission, (1952)
261 Wis. 492, 55 N.W. 2d 40. Thus, a stream bed would not
be a "state site" unless the sunken vessel affected naviga
tion or unless the state were the riparian owner.

Not all vessels found on underwater state property would
necessarily be subject to the terms of the field archaeology
act.

Vessels of no particular historical or archaeological value
may include vessels raised in the familiar context of com
mercial salvage, which is the compensation paid to a person
by whose " * ♦ * voluntary assistance a ship at sea or her
cargo or both have been saved in whole or in part from im
pending sea peril, or such property recovered from actual
* * * loss, as in cases of shipwreck * * 78 C.J.S. Salvage
s. 1.
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The Field Archaeology Act would not affect these salvage
operations unless the sunken vessel or its cargo is of gen
uine archaeological or historical value. A difficulty arises in
that the act does not specify the procedure or standards for
determining when an object is of an archaeological or his
torical nature.

Thus, it is my opinion that the field ai'chaeology act would
apply to those vessels which are clearly of archaeological or
historical interest and are found under navigable waters
other than streams within the state's boundaries (with the
exceptions discussed above).

Your second question concerns possible conflicts between
the Field Archaeology Act and the state's "law of salvage."
Salvage is an area of law under the exclusive admiralty
jurisdiction of federal courts. U.S. Const. Art. 3, sec. 2, cl. 1.
This power extends to all waters which are navigable. In
view of this grant to the federal courts the states are with
out power to create or enforce any admiralty rule that con
flicts with federal legislation or "the law of admiralty as
determined by federal courts." 2 Am. Jur. 2d Admiralty,
sec. 7. It is recognized, however, that states may legislate
with respect to conduct within their borders, where the
state action does not conflict with federal laws or essential
features of exclusive jurisdicton. 2 Am. Jur. 2d Admiralty,
sec. 7.

There appear to be few salvage cases arising in Wisconsin.
Thus, federal courts in Wisconsin would follow general rules
of salvage law, which may be summarized as follows: All
navigable structures capable of use for purposes of trans
portation on water are "vessds" within admiralty jurisdic
tion even when aground. (2 C.J.S. Admiralty, sec. 18.) A
sunken ship does not necessarily lose her character as a
vessel subject to maritime jurisdiction. The George W.
Elder, (Or.) 206 F. 268, 124 CCA 332. ". . . in the strict
sense, the peril [referred to in the definition of salvage]
need not be a peril of the sea." The Jefferson, 30 S.Ct. 54,
215 U.S. 130, 54 L.Ed. 125. "So the service may be rendered
in saving property ... on a public navigable river or lake
or in saving a vessel undergoing repairs in drydock." 2
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C.J.S. Admiralty, s. 7. If a ship is a derelict (i.e., "abandoned
without hope of recovery and without intention of returning
to it" 47 Am. Jur. 2d Salvage, s. 4), the salvors who first
take possession have not only a maritime lien on the ship
for salvage services, but the entire and absolute possession
and control of the vessel as well. 47 Am. Jur. 2d, Salvage,
s. 28. The subsequent section goes on to state that a finder
of lost things on land has no lien for his services in rescuing
or restoring the object, "but under the maritime laws of
all countries, from considerations of public policy and com
mercial necessity, goods lost at sea are subject to a lien in
the case of salvage, no matter where the services are ren
dered . . ."

While Title 46 of the U.S. Code has several chapters deal
ing with salvage (46 U.S.C. 721 et seq.), there appears to be
no applicable federal statute dealing with title to a sunken
ship which has been salvaged. Thus, conflict—i£ any—^be-
tween state and federal "law" would involve sec. 27.012 (5),
Stats., and the judicially established rule that a salvor is
entitled to possession of a derelict.

The number of cases in which a vessel of genuine arch
aeological or historical interest is found on state-owned land
by field archaeology methods may be small. In case the sal
vor of a historically significant vessel demanded possession
of the vessel or a lien for his services, I believe the Field
Archaeology Act would be found to control, for these rea
sons: While states may not bind or interfere with the exer
cise of federal admiralty jurisdiction, state statutes which
are local in character may be enforced if enforcement does
not prejudice the smooth functioning of the general mari
time law. [2 C.J.S. Admiralty, s. 6; doctrine stated also in
Grant Smith-Porter Ship Co. v. Rohde, (1922) 257 U.S. 469,
42 S.Ct. 157] Protection of archaeological objects found on
Wisconsin land is a matter of strong state concern and
essentially scientific in nature. Federal law, on the other
hand, must be uniform in matters relating to navigation
and commerce, but a restored vessel of archaeological or
historical interest would probably never re-enter normal
commercial navigation.
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Although the state would have title to objects under sub.
(5) of the act, the director can permit another person to
have custody of them. The state can reclaim physical cus
tody if the custodian does not fulfill certain obligations.

I have considered the possible applicability of Wisconsin's
lost property statutes (sees. 20.909 and 170.07 — 170.10) to
the questions you raise. There appear to be no cases in
which these statutes have been applied to sunken vessels.
Also, the statutes emphasize protection of the interest of
an owner who returns to claim his lost property, whereas
vessels subject to the Field Archaeology Act would have been
abandoned. Application of the lost property statutes would
present the possibility of recurring conflict with federal
law of salvage; for this reason, the provisions of ch. 170
would probably be unenforceable. In case of a conflict be
tween ch. 170 and sec. 27.012 (5), the Field Archaeology Act
would take precedence because it is the more specific of the
two.

RWWrMVB

Highway Contracts—Wage Rates—The Department of
Industry, Labor and Human Relations does not have the
authority to make more than one annual certification, under
sec. 108.50, Stats., of the prevailing hours of labor or pre
vailing wage rates to apply to state highway project con
tracts.

January 21, 1970.

Joseph G. Fagan

Department of Indnsti^, Labor and Human Relations

You have requested my opinion whether under sec. 103.50
(4), Stats.,^ the Department of Industry, Labor and Human
Relations may update and revise its certification of pre
vailing hours and wages on state highway construction pro-

(See Footnote 1 on Page 24)
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jects between May 1 and December 31 when the actual
hourly and wage rates have undergone apparent change
during that period.

In my opinion, the department does not have authority
to make a revised certification, and if it did so in excess
of its authority, such revised certification would have no
legal effect.

Administrative agencies have only such authority as spe-
cificallj'" granted to them by legislation or that which may
be fairly implied therefrom.=

In this instance, the legislature has specifically given the
Department of Industry, Labor and Human Relations the
authority (and duty) to annually certify the prevailing
hours and wages on state highway construction projects
and has directed that this be done prior to May 1 of "the
current calendar year."

Since the legislature has not granted specific authority
to the department to certify more than once annually prior
to May 1, the only question that remains is whether such
authority may be fairly implied in the legislation. In my
opinion there is no such implication.

The statutory history bears out the construction that the
legislature intended this determination and certification to
be a single annual one. While sec. 103.50, Stats., has under
gone several revisions since its enactment in 1931, it has
remained the same in basic content and purpose.

"'(4) CERTIFICATION OF PREVAILING HOURS AND WAGES.
The industrial commission shall prior to May 1 of the current
calendar year certify to the highway commission the prevailing
hours of labor, the prevailing wage rate and the hourly basic rate
of pay for all such classes of laborers and mechanics in each area.
The certification shall in addition to the current prevailing hours
of labor, the prevailing wage rates and the hourly basic rates of
pay include future hours and rates when such hours and rates can
be determined for any such classes of laborers and mechanics in
£my area and shall specifically set forth the effective dates thereof
when future hours and rates are certified. If a construction project
extends into more than one area there shall be but one standard
of hours of labor and wage rates for the entire project"

^American Brass Co. u State Board of Health, (1944) 245 Wis.
440, 15 N.W. 2d 27 and cases therein cited: 1 Am. Jur. 2d, Adminis
trative Law, Chap. IV.
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As originally enacted^, sec. 103.50, Stats., provided for a
single annual determination without a deadline directive.

Ch. 555, Laws 1943, revised sec. 103.50, Stats., and pro
vided, in part:

« ̂  # s?

"(4) The industrial commission shall prior to Februaiy
1 of the calendar year certify * *

Ch. 12, Laws 1945, changed the certification date to
"April 1 of the current calendar year" and ch. 425, Laws
1949, changed the certification date to its present May 1
deadline.

The legal maxim expressio tmius est exclusio alterius,—
expression of one thing is the exclusion of another—^would
negate a construction that by necessary implication the
department has the authority to make more than one certifi
cation a year. Subsection (4) states, in part, "* * * the in
dustrial commission shall prior to May 1 of the current
calendar year certify

Another factor in determining whether subsec. (4) auth
orizes the department to make more than one certification a
year is the express or stated wishes of the legislature. You
state that the purpose in making more than one certifica
tion a year is to keep the hourly and wage rates more exact
ly in line with the actual hour and wage rates then in exis
tence. However, the statutory language of subsec. (4) sug
gests that the legislature was not preoccupied with exact
parallelism: "* * * If a construction project extends into
more than one area, there shall be but one standard of hours
of labor and wage rates for the entire project."

Further, subsec. (4) gives the department authority to
determine, when possible, future rates. In addition to being
an attempt to alleviate the problem that gives rise to your
question, this language again negates an implication that
the department has the authority to make more than one
annual determination, since the authority to make determi-

'Ch. 452, Laws 1931.
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nations of future rates would be unnecessary if the depart
ment was empowered to make additional determinations
during the year.

Further, in subsec. (2), the definitions section, we note
again that the legislature was not concerned with precise
parallelism, since the certified wage and hourly rates need
not be the actual prevailing rates since the legislature has
placed certain proscriptions upon the department's determi
nation. For example, even though the prevailing work day
may be longer than eight hours, the department's determina
tion cannot exceed an eight hour day; nor could the depart
ment's determination of the prevailing wage rate be less
than a "reasonable and living wage" even though the pre
vailing wage rate might, in fact, be lower.

I conclude that the authority of the Department of In
dustry, Labor and Human Relations to make more than one
annual certification under sec. 103.50, Stats., is not specifi
cally granted by law and further that such authority may
not be fairly implied therefrom.

I am awai'e that the practices under sec. 108.50 and under
the federal Davis-Bacon Act vary in this respect, but the
variance results from a difference in statutory language.
Further, the operation of the federal Davis-Bacon Act is not
repugnant to the force and effect of sec. 103.50, Stats.

Secondly, it is my opinion that even if the department
did make additional certifications, the same would be legally
ineffective.

Subsection (7) establishes penalties with noncompliance
with sec. 103.50, Stats. These penalties make it a criminal
offense to violate the provisions of sec. 103.50, Stats. Thus,
we are dealing, insofar as enforcement is concerned, with a
penal statute. This being so, the statute must be strictly
construed against the state so as not to include acts not
clearly within the legislative intent.^

'State ex rel Shinners v. Grossman, (1933) 213 Wis. 135, 250 N.W.
832; State v. Joe Must Go Club, (1955) 270 Wis. 108, 70 N.W. 2d 681;
State ex rel. Dinneen v. Larson, (1939) 231 Wis. 207, 2M N.W. 21,
286 N.W. 41.
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Returning now to subsec. (6) we again read, "the prevail
ing * * * rates * ♦ * as certified by the industrial commission
shall be specifically set forth in the proposals and contracts
* * The words "as certified by the industrial commis
sion" can only refer to subsec. (4), which states that the
Industrial Commission shall make its certification "prior to
May 1 of the cuiTent calendar year." Thus, in my opinion, a
violation of a certification made outside of the scope and
direction of sec. 103.50, Stats., would not be an indictable
crime.

While the ineffectiveness of additional certification is

not a direct reply to the question of what authority the de
partment has, it does in my opinion, aid in construing the
legislative intent of sec. 103.50, Stats.

RWWiWHW

Driver Education—On Site Insvections — Under sec.
343.06 (3), Stats., the offering of driver education courses
by public schools is optional rather than mandatory; but if
offered, all qualified students must be allowed to participate.
The State Superintendent of Public Instruction may require
private schools to consent to on-site inspections for com
pliance verification as a condition of approval granted those
schools under that section.

March 5, 1970.

WiLLUM C. KAHL

state Swperintendent of Public Instruction

You ask two questions regarding sec. 343.06 (3), Stats.,
which provides that drivers' licenses shall not be issued:

" (3) To any person under age 18 unless such person has
satisfactorily completed a course in driver education in
public schools approved by the department of public instruc
tion, or in vocational schools approved by the state board
of vocational, technical and adult education, and in non-pub-
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lie and private schools which meet the minimum standards
set by the department of public instruction, or has satis
factorily completed a substantially equivalent course in driv
er training given by a school licensed by the motor vehicle
department under s. 343.61 and has attained the age of 16,
except as provided in ss. 343.07 and 343.08. Such substan
tially equivalent course must be approved by the depart
ment of public instruction. The commissioner shall pre
scribe rules for licensing of schools and instructors to quali
fy under this section. The driver education course shall be
made available to every eligible student in the state. No
operator's license shall be issued unless a driver's examina
tion has been administered by the motor vehicle depart
ment."

Your questions are:

"1. Must Wisconsin public high schools offer a driver edu
cation course and make it available to every eligible stu
dent in the district?

"2. In light of the requirements in section 343.06 (3),

Stats., as revised that non-public or private schools must

meet the minimum standards set by the department of pub

lic instruction, can the department of public instruction

conduct on site inspections in such non-public or private

schools to determine if such minimum standards are being

met?"

As to the first question, I am of the opinion that public

school authorities are not required to establish driver edu

cation courses as a part of their school curricula, but that

if any particular public school does offer such a course, it

must "be made available to every eligible student in the

state," i.e., to every student attending that school either as

a district resident, or on a tuition basis. Several considera

tions indicate to me that such a conclusion is required.

First, the subjects required by law to be taught in the

public schools of this state are set forth in sec. 118.01,

Stats. Significantly, subsec. (4) provides:
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"(4) Prevention of Accidents. Every public school shall
provide instruction on the prevention of accidents and pro
motion of safety on the public highways."

This is the only requirement in sec. 118.01, Stats., rela
tive to highway safety and accident prevention. Section
343.06 (3), Stats., is, of course, a part of the motor vehicle
code, and deals not with a clear, specific, mandatory direction
to school authorities on a school subject as does sec. 118.01
(4), Stats., but with optional conditions to be met by appli
cants for drivers' licenses as precedent to administrative
action by the division of motor vehicles. Had the legisla
ture intended that the driver education course was required
to be offered in the public schools, one would expect to find
the requirement in sec. 118.01, Stats., either as an amend
ment to subsec. (4), Stats., or in a new subsection.

Second, we must consider that sec. 343.06 (3), Stats., ap
plies only to persons between 16 and 18 years of age—^that
is, to those who in most instances would be obliged to at
tend school and who in nearly all cases would actually be in
school attendance. For example, sec. 118.15 (2), Stats., re
quires school attendance until age 18 in districts containing
a vocational, technical, and adult education school offering
day class programs. Section 41.155, Stats., contemplates
eventual inclusion of the entire state within these latter
districts. If the establishment of the driver education course
as a school subject was compulsory, there would seem to be
little need, if any, to extend to applicants under sec. 343.06
(3), Stats., the option of taking driver training in a school
licensed for that purpose by the division of motor vehicles.
Yet, because of that option, the legislature must have anti
cipated some degree of enrollment of persons between 16
and 18 years of age in the latter schools.

Third, and as an extension of the second point, driver
education courses, approved by you, may also be given
in non-public educational institutions. Here again, the legis
lature certainly did not contemplate a need for a mandatory
offering of the course in the public schools because of lack
of authority for private schools to make the course available
to their students.
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Finally, "marginal" districts having but a relatively small
pupil enrollment would, if required to establish the course,
be put to the expense of providing something that might
not even be wanted by any pupil, since sec. 343.06 (3),
Stats., does not require a pupil aspiring to a license to take
the driver education course, whether in a public school or
elsewhere. The pupil might prefer to take driver training at
a licensed school. On the latter point, the option of driver
training rather than driver education as a satisfactory pre
requisite to issuance of an operator's license under sec.
343.06 (3), Stats., seems to be of special significance. This is
because of the marked difference that exists between the
options. Driver education, as presently envisaged by the De
partment of Public Instruction, requires a course consisting
of a minimum of 30 clock hours of classroom phase instruc
tion, a Tninimiim of 6 clock hours of observation time and
6 clock hours of actual behind-the-wheel instruction in the
practice driving phase in order that the public school giv
ing the course may qualify for the pertinent aids. Rule PI
3.20 (8) 1, 6 Wis. Adm. Code, 22f Driver Training Schools,
on the other hand, do not appear to have promulgated any
absolute minima, at least in published form, as to the vari
ous instructional phase offered by such schools. For ex
ample, the manual used by a certain driver training school
(described by itself as such) in this state, advises the stu
dent:

"After 2 or 3 lessons, you and your instructor will prob
ably be able to estimate the total number of hours instruc
tion that may be required for you to become a safe, compe
tent driver." The New Driver's Guide, p. 5 (San Dale Press,
1965).

Rule MVD 19.07 of the Division of Motor Vehicles (5 Wis.
Adm. Code 142), provides that the division administrator
may permit driver schools to instruct students under sec.
343.06 (3), Stats., in either a "complete course of instruc
tion," or in a "behind-the-wheel course" only, the first of
which is the driver education course required by the Depart
ment of Public Instruction as described above, and the sec
ond of which is simply the behind-the-wheel plus the 6-
hours-of-observation-time portions of the entire driver edu-
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cation course; provided, however, that the "short" course
has been approved by the Department of Public Instruction
before a driver school may begin to teach it. Consequently,
a very marked difference may exist between the options ex
tended to a student complying with sec. 343.06 (3), Stats.

My conclusion, therefore, is that the establishment of the
course is optional. If it is offered, it must be on the same
terms as other school subjects are offered; that is, made
available to qualified students as above stated.

As to question 2, I am somewhat doubtful whether as a
matter of law you would ordinarily have the authority to
inspect a private or parochial school for compliance with
minimum standards of education. The power of the state to
regulate private schools is subject to the same limitations as
exist in the case of private property or rights generally. 47
Am. Jur., Schools, sec. 221, p. 459. That consideration, how
ever, is really academic. If a private school wishes to estab
lish the course for the purpose of sec. 343.06 (3), Stats., it
must secure your approval. In my opinion, you may require
as a condition of approval, the advance consent of the school
that you or your department may make on-site inspections
of the school for the purpose of verifying continued com
pliance with approval requirements.

RWWiRDM

Revisor of Statutes—^Under sec. 227.025, Stats., consent
may not be given to incorporate by reference the United
State Code or federal regulations, sec. 21, Art. VII, Wis.
Const., requiring publication; therefore, future standards
may not be incorporated by reference.

March 10, 1970.

James J. Burke, Revisor

Statutory Revision Bureau

You have asked for an opinion on the following questions:
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"(1) Is it proper to incorporate the United States Code
under sec. 227.025, Stats., which authorizes the incorpora
tion of standards of technical societies and organizations of
recognized national standing?

"2) Is it proper to incorporate the federal regulations
under the above section ?

"3) Is the consent procedure under sec. 227.025, Stats.,
required if either of the above incorporations are proper?

"4) Is the incorporation limited to the language of the
standard as of the date of publication of the rule, or does
it also include future amendments in the referred to federal

regulations ?"

In answer to your first and second questions, it is my
opinion that it would be improper to incorporate by refer
ence the U. S. Code or federal regulations under the provi
sions of sec. 227.025, Stats.

Section 227.025 Stats., provides in part:

" * * * All rules and other materials which agencies are
directed or authorized by this chapter to file with the re-
visor of statutes shall be published in the Wisconsin admin
istrative code or register in the manner prescribed by sec.
35.93. For the purpose of avoiding unwarranted expense, an
agency may, with the consent of the revisor and attorney
general, utilize standards established by technical societies
and organizations of recognized national standing by in
corporation of such standards in its rules by reference to
the specific issue or issues of books or pamphlets in which
they are set forth, without reproductions of the standards
in full. ♦ * * Each rule containing such incorporation by
reference shall state how the material so incorporated may
be obtained and that the books and pamphlets containing
the standards are on file at the offices of the agency, the
secretary of state and the revisor of statutes.

It is further improper to incorporate by reference the

U. S. Code or federal regulations in our administrative code

under our constitutional provision requiring publication.
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Section 21, Art. VII, Wis. Const., provides in part:

" * * * And no general law shall be in force until pub
lished."

In Whiti/nwn v. Department of Taxation, (1942) 240 Wis.
564, 577, 4 N.W. 2d 180, the court held:

"The taxpayer claims, however, that while it has been
numerously held the court will take judicial notice of the
rules of administrative bodies, no rule of such a body be
comes effective against the general public until it is pub
lished in such form as to be accessible to the general public
and that there was no such publication of the rule of the
Tax Commission, the predecessor of Department of Taxa
tion, until 1932. The taxpaj^er contends that until that time,
under our constitutional provision, sec. 21, art. VII, that
'no general law shall be enforced until published,' the rule
of the Tax Commission did not become operative until pub
lished. Surely if no general law enacted by the legislature
becomes effective until published, a rule of an administra

tive body does not become effective as a general law until
published, and if the fact be that there was no publication
of the rules of the Tax Commission until 1932 its rules up
to that time were not effective as public laws."

My predecessors in 50 OAG 107 and 10 OAG 648 con
cluded that publication in full of the federal laws is required
in our legislative acts and that incorporation by reference
or citation is invalid.

Administrative rules have the force and effect of public
law when regularly enacted pursuant to statutory authority.

The rule is stated in Josam Mfg. Co. v. State Board of
Health, (1965) 26 Wis. 2d 587, 596, 133 N.W. 2d 301:

" 'Rules, regulations, and general orders enacted by ad
ministrative agencies pursuant to the powers delegated to
them have the force and effect of law, . . .' 2 Am. Jur 2d,
Administrative Law, p. 119, sec. 292."

In view of the strong language in the Whitman case,
supra, I can only conclude that the reasoning of these prior
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opinions concerning legislative acts is equally applicable to
state administrative rules.

The specific exception to this rule is provided for in sec.
227.025, Stats., and pertains to "standards of technical
societies or organizations of recognized national standing."
While this exception does not include legislative processes
of various governmental units empowered to make sub
stantive laws, it may apply to physical or objective stand
ards adopted by governmental agencies which are not policy
matters.

The term "standard" is defined in the English dictionary
as something that is set up and established by authority as
a rule for the measure of quantity, weight, value or quality.
It is synonymous to criterion, which is any objective meas
ure by which one judges a thing by comparison as authen
tic, good or adequate. Webster's Third New International
Dictionary, unabridged. Some examples are standards of
measurements adopted by the National Bureau of Standards,
cost of living index as ascertained by the Bureau of Labor
Standards, and vital statistics as compiled by the United
States Bureau of Census. These standards, usually based on
scientific findings, statistics or other physical data, have
general acceptance because of the department's or agency's
reputation for consistent accuracy in matters of a technical
or scientific nature. This general acceptance brings the
findings and statistics published by these departments and
agencies within the purview of sec. 227.025, Stats., as being
adopted or promulgated by a "technical society" or an "or
ganization of recognized national standing."

In view of the negative answers to questions one and
two, it follows that in answer to question three, consent
cannot be given.

In regard to question four, the reference to future regu
lations is moot. However, the question is relevant when ap
plied to technical, objective standards which may be pro
perly incoi-porated by reference. Since the reference mater
ial must be readily available and on deposit at tiie secretary
of state's office, the adopting agency's office and the re-
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visor of statute's office, such material must be current or

antecedent. The material incorporated by reference cannot,
therefore, include future amendments thereto, and it is my
opinion that any attempt to incorporate such prospective
standards or amendments by reference would be invalid.

RV^W:RGM

Youth Camps—Recreational Activities—The power, jur
isdiction and authority of the Department of Industry, Labor
and Human Relations to promulgate rules covering the safe
ty of frequenters while engaged in recreational activities at
youth camps is limited by sec. 101.10 (2), (3), (4) and (5),
Stats., to: 1) orders relating to the construction, repair
and maintenance of all "public buildings" located on the
youth camp premises but only insofar as such orders relate
to structural defects in such public buildings.

April 2, 1970.

Joseph C. Fagan, Chairman

Department of Ind/iistry, Labor & Human Relations

You request my opinion concerning whether the Depart
ment of Industry, Labor and Human Relations has the au
thority to promulgate rules covering the safety of frequent
ers while engaged in recreational activities at youth camps.
Although this explanation is not contained in your letter,
further contact between my office and your department
indicates that the youth camps to which you refer might
be operated by a variety of individuals or organizations, in
cluding governmental units, private non-profit organiza
tions, religious societies and others. As you indicate in your
letter, Ind 57.007 of the Wis. Adm. Code provides that the
requirements embodied within ch. Ind 57 of the code shall
apply to certain buildings used for overnight lodging, ob
viously including those buildings used to house the partici
pants at such youth camps. Again, however, your question
relates to the authority of your department to promulgate
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rules relating to the safety of frequenters at such youth
camps while engaged in recreational activities.

The Department's power and authority to promulgate
rules or orders in this area ai*e derived from sec. 101.10,

Stats., especially subsecs. (2), (3), (4) and (5). As these
subsections pertain to your immediate question, the depart
ment's power and authority is limited to: (1) ordering rea
sonable standards, rules or regulations designed to render
public buildings safe and (2) enacting and enforcing similar
reasonable orders designed to protect the safety and welfai'e
of employes in their places of employment and frequenters
of places of employment. On the other hand, sec. 101.06,
Stats., (commonly known as the safe-place statute) imposes
upon every employer the duty to furnish employment which
is safe for the employes therein and further to furnish a
safe place of employment for employes and for frequenters
thereof. Moreover, this same section requires.every employer
and every owner of a place of employmnt or a public build
ing to construct, repair or maintain any place of emplojment
or any public building so as to render them safe. Although
sec. 101.06, Stats., imposes certain duties upon such employ
ers and owners of places of employment or public buildings,
the department's powers to promulgate rules and orders
must be found within sec. 101.10, Stats., and the cases aris
ing thereunder.

First, it is perhaps advisable to discuss both the abolition
of immunity enjoyed by certain institutions for negligence
through the years and the separate question of the applica
bility of the safe-place statute to those institutions or units
which previously were protected by such immunity in negli
gence actions. Gradually our court has abolished immunity
from negligence actions as such immunity pertained to dif
ferent entities or units. For example, see Kojis v. Doctors
Hospital, (1961) 12 Wis. 2d 367, 107 N.W. 2d 131,107 N.W.
2d 292, and Duncan v. Steeper, (1962) 17 Wis. 2d 226, 116
N.W. 2d 154 (charitable immunity); Holytz v. Milwaukee,
(1962) 17 Wis. 2d 26, 115 N.W. 2d 618 (governmental im
munity) ; Widell v. Holy Trinity Catholic Church, (1963)
19 Wis. 2d 648, 121 N.W. 2d 249 (religious immunity). Al
though numerous other cases might be cited, an analysis of
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the above cited cases and the cases discussed therein clearly
indicates that most, if not all, of the judicially established
immunities from tort liability have been abolished.

It has been well established for some time that the safe-

place statute does not create a cause of action but only
imposes a higher standard of care. See Widell v. Holy Trin
ity Vatkolic Church, (1963) 19 Wis. 2d 648, 650, 121 N.W.
2d 249, and cases cited therein. At the same time, of course,
the same can be said of the safety orders or rules promul
gated by your department under the authority of sec. 101.10,
Stats.

Even before the abolition of the several immunities dis

cussed above, our court held that such entities were not
immune from compliance with the safe-place statute. For
example, see Wilson v. Evangelical Lutheran Church, (1930)
202 Wis. Ill, 230 N.W. 708 (religious institutions); Holz-
worth V. State, (1941) 238 Wis. 63, 298 N.W. 163 (govern
mental units); Grabinski v. St. Francis Hospital, (1954)
266 Wis. 339, 63 N.W. 2d 693 (charitable institutions).
These judicial determinations are totally consistent with
the following broad definitions contained in sec. 101.01,
Stats.:

"Definitions of terms used. The following terms as used
in sections 101.01 to 101.29 of the statutes, shall be con
strued as follows:

« 4; # Ui

"(2) The term 'employment' shall mean and include any
trade, occupation or process of manufacture, or any method
of carrying on such trade, occupation or process of manu
facture in which any person may be engaged, except in
such private domestic service as does not involve the use
of mechanical power and in farm labor as used in subsection

(1).

"(3) The term 'employer' shall mean and include every
person, firm, corporation, state, county, town, city, village,
school district, sewer district, drainage district and other
public or quasi-public corporations as well as any agent,
manager, representative or other person having control or
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custody of any employment, place of employment or of any
employe.

(< ijc 4c 4:

"(12) The term 'public building' as used in ss. 101.01 to
101.29 means and includes any structure, including exter
ior parts of such building, such as a porch, exterior plat
form or steps providing means of ingress or egress, used in
whole or in paid: as a place of resort, assemblage, lodging,
trade, traffic, occupancy, or use by the public or by 8 or
more tenants.

"(13) The term 'owner' shall mean and include every
person, firm, corporation, state, county, town, city, village,
school district, sewer district, drainage district and other
public or quasi-public coi^porations as well as any manager,
representative, officer, or other person having ownership,
control or custody of any place of employment or public
building, or of the construction, repair or maintenance of
any place of employment or public building, or who pre-
pai'es plans for the construction of any place of employment
or public building. Said sections 101.01 to 101.29, inclusive,
shall apply, so far as consistent, to all architects and build
ers."

The purpose of the above discussion is merely to show
that no youth camp would be immune from regulation under
sec. 101.10, Stats., merely because it was owned or operated
by a governmental, charitable or religious organization. On
the other hand, it is further necessary to discuss whether
such youth camp and the accompanying recreational activi
ties to which you refer fall within the definition of a "pub
lic building" or a "place of employment."

In construing the definition of "public building" under
sec. 101.01 (12), Stats., the court in Rogers v. Oconomo-
woc, (1964) 24 Wis. 2d 308, 313, 128 N.W. 2d 640, said:

"In order for a place to be a 'public building* it must be
a 'structure,' and must be used 'as a place of resort, assemb
lage, lodging, trade, traffic, occupancy, or use by the public
or by 3 or more tenants.' [Sec. 101.01 (12), Stats.] In order
to be a 'public building,' a structure must have 'some as-
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pects of similarity to a building as that term is commonly
understood.' [Ball v. Madison, (1957) 1 Wis. 2d 62, 66, 82
N.W. 2d 894.]"

In Ball V. Madison, cited above, the court further ob
served that "The fact that something is constructed and
intended for public use does not alone constitute the struc
ture of a public building unless it has some aspects of simi
larity to a building as that term is commonly understood."
See 1 Wis. 2d at 66. See also, Costee v. City of Superior,
(D.C.W.D. Wis., 1964) 281 F. Supp. 261, affirmed 343 F. 2d
100.

Based upon the definition of a "public building" and upon
the cases construing this term, it is my opinion that the
department's power and authority under sec. 101.10 (5),
Stats., is limited to promulgating rules or orders relative to
the construction, repair and maintenance of the public
building in which such recreational activities may take
place. For example, the department clearly could establish
reasonable regulations concerning the construction, repair
and maintenance of a gymnasium within a public building
so as to protect frequenters from possible structural de
fects. On the other hand, I find no authority for promulgat
ing regulations relative to recreational activities conducted
within a public building where the anticipated hazard is
unrelated to the building structure. For example, your de
partment would have no authority to establish standards
relative to safety precautions to be taken in the construc
tion, repair or maintenance of non-structural recreational
equipment such as table tennis facilities and the like. Fur
thermore, a playground area does not fall within the defini
tion of a public building. See Mlynarski v. St. Rita's Congre
gation, (1966) 31 Wis. 2d 54, 60, 142 N.W. 2d 207, and
cases cited therein.

Finally, as your question pertains to public buildings,
there are instances in which an organization or institution
does not qualify as an employer but, on the other hand, such
organization or institution may fall within the definition of
an owner of a public building. Again, however, the duty of
the owner of a public building to maintain such building has
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no application to temporary conditions unrelated to the
structure of the building or the material of which it is
composed. Grahinski v. St. Francis Hospital, (1954) 266
Wis. 339, 342, 63 N.W. 2d 693. An employer has the addi
tional duty to furnish safe employment for his employees
including the furnishing of a safe place of employment,
thus extending the employer's duties beyond the basic
structure to include devices and other property installed or
placed in such place of employment. Jaeger v. Evangelical
Luth. Holy Ghost Cong., (1935) 219 Wis. 209, 211-212, 262
N.W. 585. An employer can be held liable only to an em
ployee, and not to frequenters, under that portion of sec.
101.06, Stats., which requires that safe employment be fur
nished. Rogers v. Oconomoivoc, (1964) 24 Wis. 2d 308, 315-
316, 128 N.W. 2d 640. On the other hand, every employer
must furnish a safe "place of employment" both for em
ployees and for frequenters thereof under sec. 101.06, Stats.

The concept of a "frequenter" is broadly defined in sec.
101.01 (5), Stats., as follows:

"The term 'frequenter' shall mean and include every per
son, other than an employe, who may go in or be in a
place of emplojmient or public building under circumstances
which render him other than a trespasser."

Assuming that those persons to whom you refer in your
opinion request are not trespassers, the only remaining
question is whether the point at which such recreational
activities take place constitutes a place of employment
which, under sec. 101.01 (1), Stats., is defined as follows:

"The phrase 'place of employment' includes every place,
whether indoors or out or underground and the premises
appurtenant thereto where either temporarily or permanent
ly any industry, trade or business is carried on, or where
any process or operation, directly or indirectly related to
any industry, trade or business, is carried on, and where
any person is, directly or indirectly, employed by another
for direct or indirect gain or profit. * * * "

Based upon the unique and varied sponsorship of youth
camps in Wisconsin, it is virtually impossible for me to give
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you an unequivocal affirmative or negative answer relative
to your powers of regulation. Certain guidelines which are
based upon interpretations of the phrase "place of employ
ment" may be of assistance in determining which youth
camps, if any, fall within your regulatory powers concerning
safety precautions associated with recreational activities.

First, the absence of a profit motive on the part of the
operators of such camps prevents these camps from being
treated as a place of emplojmient notwithstanding the fact
(1) that the operator may experience an actual profit or
(2) that his employes experience gain or profit in the
form of salary or wages. See Rogers v. Oconomowoc, (1964)
24 Wis. 2d 308, 315,128 N.W. 2d 640 (pertaining to a public
recreational park, beach and swimming area); Haerter
V. West AlliSy (1964) 23 Wis. 2d 567, 670, 127 N.W. 2d 768
(pertaining to a school gymnasium where the activities car
ried on were not sponsored, in whole or in part, by the city
for a profit motive); Coste v. City of Superior, (D.C.W.D.
Wis. 1964) 231 F. Supp. 261, 265 (pertaining to toboggan
hill or slide maintained by the city).

Even the activities of a so-called nonprofit organization,
under certain circumstances, may temporarily bring part or
all of the organization's premises within the definition of
a "place of employment." In Minnetti v. West Side Business
M&n's Asso., (1945) 246 Wis. 586, 689-691, 18 N.W. 2d 487,
a platform which was furnished by the defendant associa
tion for the use of a professional entertainer engaged in
performing acrobatic acts at a harvest fair conducted by
the association for advertising purposes was deemed a
place of employment under sec. 101.01 (1), Stats., thereby
rendering the association liable for injury sustained by the
entertainer because of the unsafe condition of the platform.
At the outset, the court emphasized that the entertainer
was carrying on his business of providing entertainment for
profit and that an electric company and a lessor of public
address systems also profited from the installation of cer
tain equipment necessary to the production of this act. In
concluding that the injured entertainer was protected un
der the safeplace statute either as an employe or a fre
quenter, the court arguably placed undue emphasis upon the
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profit or gain experienced by the entertainer himself and
by those firms which provided the above mentioned acces
sories. Such emphasis appears to be unwarranted in view
of later cases, set forth earlier in this opinion, which indi
cate that the gain or profit to which reference is made
under sec. 101.01 (1), Stats., refers to the gain or profit
inuring to the benefit of the employer alone.

Later in the Minnetti decision, however, the court found
that the defendant association experienced at least indirect
gain through the advertising benefits which the fair would
confer. Thus, putting aside the court's references to other
gain or profit, Minnetti can be reconciled with other deci
sions on the ground that this otherwise nonprofit associa
tion temporarily was engaging in an activity for gain or
profit thereby rendering the site of the injury a "place of
employment."

The safe-place statute does not require an employer to
own the premises in order to maintain a place of employ
ment nor is it necessary that the employer have exclusive
control and custody of the premises or control of the prem
ises for all purposes. Sch/ivenn v. Loraine Hotel Co., (1961)
14 Wis. 2d 601, 607, 111 N.W. 2d 495. Moreover, Schwenn
emphasized that the safe-place statute imposes a duty upon
an employer to anticipate what the premises constituting
the place of employment will be used for and further to
inspect the premises to make sure that they are safe for
such uses. The court held, in part, that a semi-circular drive
way located on land owned by the city but used and main
tained for gain or profit by the hotel company and a cab
company was a place of emplojment thereby subjecting
both defendants to liability for injuries sustained by a
woman who tripped and fell on an accumulation of snow
and ice in the driveway.

Before concluding this opinion, it is interesting and per
haps worthwhile to note the changing attitude of our court
concerning the applicability of the safe-place statute to
pupils attending public schools, a situation not dissimilar
from your present inquiry. Originally, in Sullivan v. School
Dist, (1923) 179 Wis. 502, 191 N.W. 1020, the court held



Opinions op the Attorney General 43

that a pupil attending a public school was not a frequenter
of the school building within the meaning of the safe-place
statute. In Niedfelt v. Joint School Dist, (1964) 23 Wis.
2d 641, 646, 127 N.W. 2d 800, the court expressed certain
doubt concerning the desirability of the Sullivan interpre
tation but then stated its preference that any revision of
the status of a school child be left to the legislature. After
reviewing the Sullivan and Niedfelt cases, the court in
Mlynarski v. St. Rita's Congregation, (1966) 31 Wis. 2d
54, 59, 142 N.W. 2d 207, made the following observation:

"Now that the doctrine of governmental immunity from
tort liability has been abrogated, the foundation underlying
Sullivan has been taken away and the Sullivan rule should
be changed. If parents and others who are temporarily on
the premises under circumstances which do not make them

trespassers are frequenters entitled to the protection af
forded by the safe-place statute it defies logic and common
sense why students attending classes in that building should
not be entitled to that same protection. There has been no
case extending the ruling of Sullivan to a situation that the
one alleged here where a student is injured while not under
instruction or supervision. * * * We would even overrule
Sullivan itself if such would bring the respondent under the
protection of the safe-place law."

In 55 OAG 174,175, relying upon the court's observations
quoted above in Mlynarski, the attorney general suggested
that the previous distinction between schools as "places of
employment" as to teachers but not as to pupils or fre
quenters probably would not be maintained in the future.
He concluded by stating that the pupils attending school
probably are "frequenters" within the meaning of sec.
101.01 (5), Stats., while inside school buildings, thereby
requiring schools to comply with the safety orders as to
structural defects.

This evolution of decisions and opinions relating to the
status of students attending public schools raises questions
concerning the adequacy and desirability of our present
statutes relating to your department's authority covering
places of employment. For example, based upon the present
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definition of a "place of employment" under sec. 101.01
(1), Stats., and cases arising thereunder, your department's
authority to promulgate rules or orders covering the recrea
tional activities of frequenters at youth camps is limited to
only those camps which are operated, for the purpose of
gain or profit. This would exclude, therefore, most or all
youth camps operated by governmental units, religious insti
tutions, charitable organizations or other nonprofit groups.
Recognizing the desirability of promoting safety for all
residents and other frequenters of all such youth camps,
such distinctions based upon the existence or nonexistence
of a profit motive frustrate this very goal. In that the sev
eral definitions contained within sec. 101.01, Stats., includ
ing the definition of a "place of employment," were enacted
in substantially their present fonn some time before the
abolition of the several immunities discussed earlier, one
might assume that the emphasis placed upon the employer's
gain or profit motive resulted from the legislature's recog
nition of the existence of these former immunities enjoyed
by various entities through judicial determination. However,
any extension of your department's power, jurisdiction and
authority in this area obviously is a question reserved for
the legislature.

Returning to your immediate question, your present pow
ers and authority to promulgate rules covering frequenters
engaged in recreational activities at various youth camps
are limited by sec. 101.10 (2), (3), (4) and (5), Stats., and

by the definitions of terms embodied within sec. 101.01,

Stats. Based upon the statutes and decisions previously dis

cussed and upon the facts submitted in your inquiry, your

authority to promulgate rules covering frequenters in rec

reational activities at youth camps is limited to:

(1) Orders relating to the construction, repair and main

tenance of all "public buildings" located on the youth camp

premises but only insofar as such orders relate to structural

defects in such public buildings and not to temporary con

ditions um'elated to the structure or permanent materials

composing the public building; and,
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<  (2) Orders covering the recreational activities of fre
quenters, whether such activities take place within or
without the public buildings, but only insofar as such or
ders relate to those youth camps which are operated for the
purpose of gain or profit.

RWWrDPJ

Road Maintenunce—Highivay System—^Maintenance re
sponsibility for roads removed from the state highway sys
tem is that of the town if formerly a town road and still
within the boundaries of the town. If road is presently
within a city or village, it becomes the responsibility of
that municipality. If formerly a county road, maintenance
responsibility is of the county.

April 2, 1970.

Willis J. Zick, Corporation Counsel

Watikeska County

You have requested my opinion as to which unit of state
government assumes the maintenance responsibility of high
ways removed from the state highway system. You state
that a portion of a state trunk highway will be removed
from the system and there is uncertainty as to whether
this road was a town or county road when it was placed on
the state system many years ago.

There is also the related problem of whether maintenance
responsibility must be assumed by the town or a municipali
ty in cases where a former town or county road is now
within the boundaries of a city or village.

Specifically, you ask the following questions:

"(1) Does the state remain liable for the maintenance
of a roadway removed from the State Trunk Highway Sys
tem or does such responsibility pass to the municipality
which was charged with such responsibility at the time the
road initially went onto the State Trunk Highway System?
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" (2) If the latter, with the circumstances previously out
lined, would the area in question be considered to have been
a County Trunk Highway so as to revert to the county or
a town road so as to revert to the local municipalities ?"

In writing this opinion, I will attempt to cover the en
tire problem of maintenance responsibility of roads removed
from the state system because I understand it has been a
recurring one and causes difficulty from time to time.

If the road was originally a town road and is still within
the political boundaries of the town at the time it is re

moved from the state system, it would revert to its original
town road status. This was the position taken by a previous
attorney general in 1930 and I see no reason to disagree
with this view. See 19 OAG 421.

It is my opinion that if the road in question, formerly a
town road, is within the boundaries of a city or village, it
would become the responsibility of that municipality to
maintain the same, for it is that echelon of government that
must determine the need of the road and has the power to
vacate it if deemed no longer necessary. It could not revert
to the town even though it may have been a town road
when it was placed on the state system, since the town
would have no jurisdiction over it.

If it is established that the road was a part of the county
trunk system when it was placed on the state system, will it
revert to the county or to the town, city or village witliin
whose boundaries it lies ? It is my opinion that in such case,
the road would revert to its status as a county road.

Under Wisconsin law, county roads may exist in cities
and villages. Section 83.025, Stats., so provides.

The following is quoted from an annotation in 158 ALR
543, at page 553:

"IV. State highways and others superimposed on local
roads

"State highways are usually constructed, wholly or part
ly, upon previously existing county or other local roads.
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Where a state highway has been so constructed, the general
rule is that a later alteration of it will not terminate the

public easement as to parts not included in the new high
way. Such parts will merely revert to their former status
under the care of the local authorities, Wilkinson County v.
State Highway Commission, (1941) 191 Miss 750, 4 So 2d
2^^; State v. Hoblitt, (1930) 87 Mont 403, 288 P 181; Long
V. Melton, (1940) 218 NC 94, 10 SE 2d 699 (but see statute
in Mosteller v. Southern R. Co., (1941) 220 NC 275, 17 SE
2d 133); milsdale Co. v. Zorn, (1939) 187 Okla 38, 100 P
2d 436."

The question relating to the so-called Milwaukee Muk-
wonago Road, referred to as "Trunk Line 5" in the minutes
of the Waiikesha County Board dated December 13, 1916,
was difficult to resolve. I could find no provision for a
"county trunk line system", except sec. 1311-1, Stats.
(1916), which refers to county "trunk roads" and applies
only to counties containing a city of the second class (40,000
population). According to the Wisconsin Blue Book records,
Waukesha did not qualify in 1916.

It is my opinion, however, that the action of the county
board in December, 1916, is sufficient to indicate that the
road in question was adopted as a county road and funds
were provided by the county for its maintenance. Further,
the records of the Division of Highways indicate that it was
a county road when it was made a part of the state high
way system in the year 1919. In this case, the maintenance
would revert to the county even though a part of it is now
in the City of New Berlin, since county roads may, by
statute, exist in cities or villages, as stated above.

RWWiREB

Insurance—Travel Exyense—^Present statutes do not au
thorize the Department of Administration to impose re
quirement of demonstrating automobile liability insurance
coverage and possession of a valid operator's license upon
state employes as a condition for entitlement to reimburse-
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ment for travel expense, where sec. 20.916, Stats., is com
plied with. Sees. 16.71 and 16.53 discussed.

April 29, 1970.

Wayne F. McGown, Secretary

Department of Administration

You ask: May the State of Wisconsin require an employe
to demonstrate automobile liability coverage in the amounts
of $10,000 to $20,000 for personal injury or death, and
$5,000 for property damage plus possession of a valid Wis
consin driver's license as condition to a contract between

the State of Wisconsin and the employe where in such con
tract the employe uses his personal vehicle on official busi
ness and is compensated for this use?

You posit that the compensated use of a private vehicle
for official business constitutes a contract between the

states and the owner of the vehicle (state employe) for a
service; that such a contract is authorized by sec. 16.71
(1), Stats.; that principals and agents may establish terms
which when mutually accepted constitute elements of the
contract; that further support for this position is found in
sec. 20.916 (4), Stats.; that although the requirement of a
valid Wisconsin operator's license exceeds the provisions of
sec. 343.05 (2), Stats., which recognizes certain exemptions,
it is in the best interest of the state to insist upon such a
requirement; that the requirement as to automobile liability
insurance is a contribution to the highway safety program;
that the driver who fails to carry automobile liability in
surance demonstrates such an attitude as to preclude
him from entering into such a contract with the state; that
the interests of other state employes traveling as passen
gers are ethically involved; that the imposition of the auto
mobile liability insurance requirement would result in an
economic benefit to the state in the form of a reduction of

premium in the non-ownership liability insurance coverage
policy now carried by the state; that the method of enforce
ment would be requiring the state employe to certify both
as to the validity of his Wisconsin operator's license and



Opinions op the Attorney General 49

appropriate insurance coverage on each travel voucher
claiming reimbursement for mileage; and finally, that these
requirements with respect to operator's license and auto
mobile liability insurance, were recommendations of the
governor's task force on fleet safety, part I, par, 2g of the
task force report of January, 1968.

Conceding the proper motives and desirable purposes to
be served by imposing these requirements, I am neverthe
less constrained to limit this opinion to the narrow issue
of whether this procedure is authorized by law.

Administrative agencies have only such powers as are
expressly granted to them or necessarily implied, and any
power sought to be exercised must be found within the four
comers of the statute under which the agency proceeds.
American Brass Co. v. State Board of Health, (1944) 245
Wis. 440, 15 N.W. 2d 27. Administrative boards have no
common law power, their powers being limited by statute
conferring such powers expressly or by fair implication.
Nekoosa-Edwards Pa/per Co. v. Public Service Commission,
(1959) 8 Wis. 2d 582, 99 N.W. 2d 821.

Section 16.71 (1), Stats., provides:

"The department of administration shall purchase and
may delegate to special designated agents the authority to
purchase:

" (1) All necessary materials, supplies, equipment, all oth
er permanent personal property and miscellaneous capital,
and contractual services and all other expense of a consum
able nature for all state offices. All such materials, services
and other things and expense furnished to any such office
shall be charged to the proper appropriations of the offices
to whom furnished, as provided in s. 20.505."

To pursue the possibility that the legislature intended
"contractual services" as used above, to include contracts
with state employes for the use of their personal vehicles
on official business one must consider other statutes ap
plicable to the Department of Administration when dealing
with "contractual services". It is true that "contractual ser

vices" is rather broadly and vaguely defined in sec. 16.70
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(4), Stats., as including "all material and services, and any
construction work involving less than $2,500 for construc
tion work to be done for or furnished to the state or any
agency thereof." However, sec. 16.75 (1), Stats., provides
in part:

"(1) All materials, supplies, equipment and contractual
services except as otherwise provided in subs. (3) and (7),
when the estimated cost exceeds $3,000, shall be purchased
from the lowest responsible bidder. * * *"

Subsections (3) and (7) deal with patented or proprietary
articles and stationery and printing and are not relevant
here. However, the fact that the legislature specified that
contracts over a specified amount shall only be let on bids
indicates that each contract is to specify an amount to be
paid for the services and probably a period of time within
which the service is to be performed.

The statutory language, as it relates to contractual ser
vices, must have been designed to enable the Department of
Administration to obtain by contract certain needed services
it would not otherwise be able to obtain from available

sources, especially not services which the state is entitled
to receive from employes already hired by the state. Suffice
it to say that it is practically inconceivable that this langu
age could be applicable to several thousand long-term,
short-term, renewable or continuous contracts with state
employes using their vehicles on official business at the
rate of 10 cents and 7 cents per mile.

Moreover, sec. 20.916 (1), Stats., provides:

"Traveling expenses. (1) EMPLOYES TO BE REIM
BURSED. State officers and employes shall be reimbursed
for actual and necessary traveling expenses incurred in the
discharge of their duties. The officers and employes of any
state agency shall, when for reasons of economy or efficien
cy they are stationed at any other place than the official
location of such state agency, receive their actual and neces
sary traveling and other expenses when called to such of
ficial location for temporary service. The members of state
agencies who are entitled to expenses but not compensa-
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tion, the members of state agencies who are entitled to a
per diem for time actually spent in state service, and the
members of state agencies who receive an honorarium,
shall be entitled to travel and other expenses while attend
ing meetings of such state agency held at the city of Madi
son; but no such traveling or other expenses shall be al
lowed to any such member of any state agency who actual
ly resides in the city of Madison while attending any such
meeting at said city."

Further, sec. 20.916 (4) (a). Stats., as amended by sec.
115c, ch. 154, Laws 1969, provides:

"Whenever any state agency determines that the duties
of any employe require the use of an automobile, it may
authorize such employe to use his personal automobile in
his work for the state, and reimburse him for such at a
rate of 10 cents per mile for the first 400 miles per month
and 7 cents per mile for each mile over 400 miles per month."

I can find no basis for construing this statute to mean
that a state employe could only be reimbursed for traveling
expense when performed pursuant to a contract entered
into between such employe and the Department of Adminis
tration pursuant to sec. 16.71 (1), Stats.

The popular or reasonable import of words furnishes the
general rule for the interpretation of public laws. State
Bank of Drummond v, Nuesse, (1961) 13 Wis. 2d 74, 78,
108 N.W. 2d 288.

Section 20.916 (4), Stats., says "Whenever any state agen
cy determines..." and this must refer to the particular state
agency where the state employe is employed. When that
agency determines that the duties of a particular state em
ploye requires the use of an automobile, and authorizes
that employe to use his personal automobile in his work
for the state, and that employe then submits a claim for
such authorized use, he is entitled to reimbursement at the
statutory rate, assuming, of course, compliance with the
various provisions of sec. 20.916, Stats., e.g. "actual and
necessary" and "incurred in the discharge of their duties",
certification "by the head of the state agency", etc.
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That the legislature did consider giving the Department of
Administration some special authority in this area is shown
by sec. 20.916 (4) (b), Stats., which deals with additional
reimbursement to an employe for the use of his vehicle as
an emergency vehicle or under other special conditions.

Where a statute with respect to one subject contains a
given provision, the omission of such provision from a simi
lar statute concerning a related subject is significant in
showing that a different intention existed. State v. Welkos,
(1961) 14 Wis. 2d 186, 192, 109 N.W. 2d 889. Thus, the
conferring of some special discretionary authority in the
Department of Administration by sec. 20.916 (4) (b), Stats.,
is indicative of a legislative intent not to so confer such
authority elsewhere in sec. 20,916, Stats. See, for example,
sec. 20.916 (4) (d). Stats., dealing with certification by the
head of the state agency of the amounts payable for use
of a personal automobile. Also, see sec. 16.53 (1), Stats.,
dealing with procedures to be followed by the Department of
Administration in pre-audit of claims (including travel)
against the state and particularly sec. 16.53 (1) (ca).
Stats., requiring all state departments to diligently review
and supervise the travel expenditures of their employes
and authorizing such state departments to adopt reason
able rules governing such expenditures.

I conclude that under present statutes there is no author
ity in the Department of Administration to enable it to im
pose requirements of demonstrating automobile liability in
surance coverage and possession of valid operator's license
upon all state employes as a condition for such employes'
entitlement to reimbursement for use of their personal
automobiles, where such use is in compliance with sec.

20.916, Stats.

R\^W:JEA

Birth Control—Pregnancy—Section 151.15, Stats., would
not prohibit the operation in Wisconsin of a federally-funded
program in which licensed physicians or pharmacists gave
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out to married persons Information regarding articles used
to prevent pregnancy, and made such articles available to
them.

May 13, 1970.

Charles M. Hill, Sr.

Department of Local Affairs and Development

You seek my opinion as to the effect of sec. 151.15, Stats.,
on a federally funded program in which licensed physicians
and pharmacists would: (1) make available to married per
sons articles used to prevent pregnancy; and (2) distribute
to married persons information on articles used to prevent
pregnancy.

Section 151.15, Stats., provides as follows:

"(1) As used in this chapter, the term 'indecent articles'
means any drug, medicine, mixture, preparation, instru
ment, article or device of whatsoever nature used or in
tended or represented to be used to procure a miscarriage
or prevent pregnancy.

" (2) No person, firm or corporation shall publish, distrib
ute or circulate any circular, card, advertisement or notice
of any kind offering or advertising any indecent article
for sale, nor shall exhibit or display any indecent article to
the public.

"(3) No person, firm or coi*poration shall manufacture,
purchase, or rent, or have in his or its possession or under
his or its control, any slot machine, or other mechanism or
means so designed and constructed as to contain and hold
indecent articles and to release the same upon the deposit
therein of a coin or other thing of value.

"(4) No person, firm or corporation shall sell or dispose
of or attempt or offer to sell or dispose of any indecent
articles to or for any unmarried person; and no sale in any
case of any indecent articles shall be made except by a
pharmacist registered under the provisions of ch. 151 or a
physician or surgeon duly licensed under the laws of this
state.
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"(5) Any person, firm or corporation violating any pro
vision of this section shall be deemed guilty of a misdemean
or and upon conviction thereof shall be punished by a fine
of not less than $100 nor more than $500 or by imprison
ment in the county jail for not to exceed 6 months, or by
both such fine and imprisonment."

The statutory prohibition with regard to "indecent ar
ticles" is operable against:

(1) any tyiDe of advertising such articles for sale to the
public;

(2) public display of such articles;

(3) vending machine sales;

(4) any sale or disposition (or attempted sale or disposi
tion) to unmarried persons; and

(5) any sale to married persons by other than a licensed
physician or pharmacist.

It is clear under the statute that licensed physicians or
pharmacists may sell such devices to married persons. Con
sequently, physicians and pharmacists who, pursuant to a
federally funded program, make available or distribute to
married persons articles used to prevent pregnancy or in
formation thereon are not in violation of sec. 151.15, Stats.

The other portion of the program, described as one in
which physicians or pharmacists would "distribute and cir
culate . . . information" on such devices to married persons,
is not quite as clear. The statute does, after all, make it a
misdemeanor to "publish, distribute or circulate any circu
lar, card advertisement or notice of any kind offering or
advertising any indecent article for sale."

In view of the fact that the statute permits the sale of
articles to married persons by pharmacists or physicians
and since sec. 151.15, Stats., is a criminal statute and to
be strictly construed, therefore in the absence of any ex
pressed prohibitions against dissemination I conclude that
the statute was not intended to prohibit the dissemination
information as a paid: of a federally funded program.
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The statute is not a total ban on birth control. Its enact

ment in 1933 was, in fact, a "compromise", for in its origin
al fom it would have wholly prohibited birth control. See
State V. Ai-nold, (1935) 217 Wis. 340, 343, 258 N.W. 843.

It is, therefore, my opinion that the progi'am described in
your letter of March 18, 1970, would not violate sec. 151.15,

Stats.

RWWiWFE

Board of Regents—Fermented Malt Beverages—The
Board of Regents of State Universities may allow the dis
pensing or furnishing of fermented malt beverages on the
campus of a state university if such activity is incidental
to or closely connected with another legitimate function
carried on by the university, such as a student union. Such
activity would not be subject to local regulation under sec.
66.054 (12) and (13), Wis. Stats. Whether such beverages
will be served on any or all university campuses is for the
Board of Regents to decide. Where similar services are
already furnished by contractual arrangement, this service
could also be provided by contract.

May 25, 1970.

Eugene R. McPhee, Executive Director

Wisconsin State Universities

You have asked for an opinion on the following questions
relating to the dispensing or furnishing of fermented malt
beverages on campuses of the Wisconsin State Universities
system:

(1) Is a state university subject to the provisions of sec.
66.054 (1) and (13), Stats.?

(2) Can a state university permit the dispensing or
furnishing of fermented malt beverages on a campus locat
ed within a municipality which prohibits by ordinance the
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dispensing or furnishing of fermented malt beverages un
der sec. 66.054 (13), Stats.? Can it do so where such dis
pensing and furnishing is not prohibited by local ordinance?

(3) If the answer to question (2) is in the affirmative,
must the action to permit the dispensing or furnishing be
taken by the Board of Regents before it can be initiated on
a campus of the state universities system ? Must the Board
of Regents act separately for each unit of the system ?

(4) Can the Regents contract with a private company to
dispense or furnish fermented malt beverages on any
campus granted permission by the Regents to carry on such
an activity?

Section 66.054, Stats., is a legislative enactment of state
wide concern for the purpose of providing a uniform regula
tion of the sale of fermented malt beverages. Subsections
(12) and (13), Stats., of the statute, which provide munici
palities with the general authority to enact additional regu
lations in reference to the sale of fermented malt beverages
not in conflict with sec. 66.054 Stats., read as follows:

"(12) LOCAL ENFORCEMENT. The common council of
any city, the board of trustees of any village and the town
board of any town may adopt any reasonable rule or regula
tion for the enforcement of this section not in conflict

with the provisions of any statute.

"(13) MUNICIPAL REGULATIONS. Nothing in this sec
tion shall be construed as prohibiting or restricting any
city, village or town ordinances from placing additional
regulations in or upon the sale of fermented malt bever
ages, not in conflict with the terms and provisions of this
section but any city, village or town may by ordinance pro
hibit the selling, dispensing, giving or furnishing fermented
malt beverages to anyone under 21 years of age when not
accompanied by parent or guardian or spouse, and all such
ordinances duly enacted before August 5, 1955, and other
wise valid are hereby declared to be valid. ..."

In answer to your first question, it is my opinion that
any municipal regulations enacted under the provisions of
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sec. 66.054 (12) and (13), Stats., would not be applicable
to a state university.

Ordinarily, general statutes or ordinances enacted there
under do not bind the state or its agencies unless the legis
lative intent to do so clearly appears. Thus, in State ex reL
Martin v. Reis, (1939) 230 Wis. 683, 284 N.W. 580, our
court held that laws of general application do not apply to
the sovereign, stating at p. 688:

'■ . . . if it should be held that in the absense of an explicit
statement in the statute to that effect, the state is subject
to this regulatory statute, it would be equally subject to
every other general regulatory statute, and in every general
law which might affect the state it would be necessary to
insert an exception. . . ."

See also Necedah Manufacturing Corporation v. Juneau
County, (1931) 206 Wis. 316, 322, 237 N.W. 277, 96 A.L.R.
4, reversed on other grounds, 206 Wis. 316, 240 N.W. 405,
96 A.L.R. 16.

In 82 C.J.S., Statutes, see. 317, pp. 554-555, the following
appears:

"The government, whether federal or state, and its
agencies are not ordinarily to be considered as within the
purview of a statute, however general and comprehensive
the language of the act may be, unless intention to include
them is clearly manifest, as where they are expressly named
therein, or included by necessary implication."

It is said that broad principles of sovereignty require that
a state or its agencies performing a governmental function
remain free of municipal control. 5 McQuillin, Municipal
Corporations (3d Ed., 1969 Rev. Vol.), sec. 15.31a, p. 112.
The state is, of course, engaging in the performance of one
of its governmental functions when operating its state uni
versity system. State ex rel. La Follette v. Renter, (1967)
33 Wis. 2d 384, 401, 147 N.W. 2d 304. Further, there are
specific instances where our court has refused to permit the
application of local ordinances to the state or its agency.
In Milwaukee v. McGregor, (1909) 140 Wis. 35, 121 N.W.
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642, the court concluded that city building regulations could
not apply in the case of the construction of a building by the
Board of Normal School Regents of the State of Wisconsin.
In so holding, the court pointed to the rule that statutes in
general terms do not affect the state if they tend in any way
to restrict or diminish its rights or interests. Likewise, in
Green County v. Monroe, (1958) 3 Wis. 2d 196, 202, 87
N.W. 2d 827, the court recognized that the general words
of the statutes conferring zoning powers on cities should
not be construed to include the state, at least when engaged
in a governmental function.

Over thirty years ago, a question roughly similar to the
one here under consideration was presented this office in
reference to the dispensing and furnishing of fermented
malt beverages on the state fair grounds. In discussing
that matter in 28 GAG 825 (1939), at p. 328-329, the fol
lowing was stated:

"Question No. 4. 'May the town board under par. (j) of
subsection (10) of section 66.05 of the statutes [now sec.
66.054 (12), Stats.] provide additional regulations to those
provided by statute for the conduct of taverns on the state
fair grounds and enforce the same through the local justice
of peace?'

"It is the opinion of this office that despite the language
of sec. 66.05 (10) (j) any additional regulations enacted by
the town board will not be applicable to the state fair or fair
grounds, especially in view of the broad general power given
to the department by sec. 93.07 (18) to police the fair
grounds and the powers which must be implied from the
control which the department has over the fair grounds.
This control should be held free from the interference and
conflict which might result from regulation under local
ordinances passed in addition to the statute. ..."

In answer to your second question, it is my opinion that
should the dispensing or furnishing of fermented malt
beverages simply be incidental to or closely connected with
another legitimate function carried on by the university,
such as a student union, such activity may be authorized on
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the campus of a state university. As pointed out in my
response to your first question such opinion would be un
affected by the fact that the city, village or town in which
the campus is located may have restricted the dispensing or
furnishing of such beverages under the provisions of sec.
66.054 (13), Stats.

Section 87.02, Stats., sets forth the general powers of the
Board of Regents of State Universities. Subsection (1) of the
statute, as amended by ch. 276, Laws 1969, provides in
part that in carrying out its educational program:

"... The Board of Regents shall possess all other powers
necessary or convenient to accomplish the objects and per
form the duties prescribed by law. ..."

More specifically, sec. 87.11, Stats., as amended by ch.
876, Laws 1969, reads in part as follows:

"87.11 POWERS OF BOARD OF REGENTS AS TO
STATE UNIVERSITIES. The Board of Regents shall have
government and control of all the state universities, and
may:

"(1) Make rules, regulations and bylaws for the good
government and management of the state universities and
each department thereof,. ..."

The powers thus delegated to the board of regents are
obviously significant in their latitude. As pointed out pre
viously, in 87 OAG 251, 252 (1948), the phrase "all the
powers necessary or convenient" is probably as broad a
grant as the legislature could properly have made. Normal
ly, it has apparently been felt that the nature of an institu
tion such as a university justifies, if it does not require,
that the governing body be granted considerable discretion
in choosing the means which best serve the overall educa
tional purpose of a state university system. See State ex
rel. Priest v. The Regents of the University of Wisconsin,
(1882) 54 Wis. 159, 170. As pointed out in the Priest case,
where the powers of a body such as a board of regents are
not restricted by enumeration, it will be implied that a
broad grant of power includes those powers reasonably
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adapted to the ends for which the corporate body was
created. See also 35 GAG 188, 190 (1946).

Thus, in the absence of express limitations upon the gen
eral scope of the powers and duties of the Board of Regents,
they may allow a university to engage in an enterprise, even
of a commercial nature, if such is incidental to or closely
connected with a legitimate function carried on by the uni
versity. See 15 Am. Jur. 2d, Colleges and Universities, sec.
9, pp. 593-594. The general character of the regulatory pow
ers possessed by a body such as the Board of Regents of
State Universities in reference to the management of their
institutions is well summarized in 15 Am. Jur. 2d, Colleges
and Universities, sec. 22, at pp. 608-609, as follows:

"... However, where the power is delegated to them to
do so, university and college authorities may make all ne
cessary and proper rules and regulations for the orderly
management of the institution and the preservation of disci
pline therein, and rules enacted in the exercise of a power
so delegated by statute are of the same force as would be a
like enactment of the legislature, and their official interpre
tation by the university authorities is a part thereof. . . .
Whether the rules or regulations are wise or expedient or
their aims worthy is a matter left solely to the discretion of
the authorities, and with the exercise of such discretion

the courts will not interfere, in the absence of a clear
showing that the authorities have acted arbitrarily or have
abused the authority vested in them."

In answer to your third question, it is my opinion that
the determination as to whether the dispensing and furnish
ing of fei-mented malt beverages should be allowed on any
or all of the campuses of the state university system, must
be made by the Board of Regents. Under the provisions of
sec. 37.11 (1), Stats., above quoted, it is the Board of Re
gents' responsibility to make rules, regulations and by-laws
for the good government and management of the state
universities and each department thereof. Having been
charged by law with such power to promulgate rules and
regulations, the board cannot in turn abdicate its authority
and surrender its discretion by delegating that power to
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others. 2 Am. Jur. 2d, Administrative Law, sec. 222, pp.
52-53. Quite clearly, any determination concerning the dis
pensing and furnishing of fermented malt beverages on
state university campuses would involve significant general
policy considerations which apply to the entire state uni
versity system. Any general policy ultimately formulated
in regard to the matter should be sufficiently definitive so
as to render further action by any individual unit of the
system merely administrative or ministerial in nature. Oth
erwise, the Board of Regents should act separately for each
such unit.

Finally you inquire as to whether the Board of Regents
may contract with a private company to dispense or furnish
fermented malt beverages on any campus where permission
to carry on such activity has been granted.

As previously stated by our office in 55 OAG 246 (1966),
at page 247:

"The general rule is that a state agency cannot enter
into contractual agreements, with individuals, partnerships
or corporations, for the furnishing of services normally per
formed by employes under the civil service laws. ..."

In the state universities system, food and beverages are
normally dispensed through university student unions and
cafeterias. However, it is my understanding that at some
university campuses, food service needs are supplied through
contractual arrangements with private companies while at
other university campuses these services are furnished
through the use of state employes. Under such circum
stances, it appears reasonable to conclude that where the
dispensing or furnishing of food and beverages is already
being accomplished under a contractual arrangement, the
dispensing or furnishing of fermented malt beverages may
be accomplished in like manner. Likewise, where general
food service functions are normally performed by civil ser
vice personnel, those employes should be utilized to dispense
or furnish fermented malt beverages.

RWWzJCM
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State Building Projects—State building projects that ne
cessitate construction of utility services, sidewalks, drive
way entrances, etc. are not subject to municipal control or
regulation whether such construction is done directly by
the state or for the state by a building corporation of the
state.

June 4,1970.

Wayne F. McGown, Secretary

Department of Administration

You have requested my opinion as to whether the State
of Wisconsin is subject to local regulation when it engages
in construction work in city streets which work is incidental
to construction on state lands.

It is my understanding that on many occasions it is neces
sary to service the new buildings with existing utility ser
vices such as water, heat, sewer, etc. located some distance
from the new facility. In extending these services it is often
the case that city streets are closed off or partially closed
off as an incident to the construction of the services.

I am advised there have been occasions when the munici

pality has insisted that the contractor on the state project
secure local permits and comply with local construction
codes. It is my further understanding that in some instances
the local building codes or restrictions have been at variance
with the state construction specifications or plans.

Additionally, you have requested my opinion as to wheth
er the state is subject to local regulation over construc
tion of sidewalks, driveway entrances and curbs and gutters.

It is my opinion, with the single exception hereinafter
discussed, that the state is not subject to local regulation
in the construction of its improvements or projects re
gardless of whether such facilities are constructed on state
lands or in public streets or highways.

Municipal corporations are agencies of the state and
possessed of such powers as conferred by the constitution or
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by the legislature. Safeway Motor Coach Cow/pany v. City
of Two Rivers, (1949) 256 Wis. 85; City of Madison v.
Tolzmann, (1959) 7 Wis. 2d 570.

The maintenance of streets and highways is a govern
mental function. Flamingo v. Wa^ikesha, (1952) 262 Wis.
219. This governmental function is primarily a state duty,
except to the extent that such control has been delegated
to the municipalities. Milwaukee v. Milwaukee & S. T. Corp.,
(1959) 6 Wis. 2d 299. The state has in part, as evidenced
by numerous provisions in the Wisconsin statutes, delegated
this governmental duty to the municipalities.

Notwithstanding this delegation, the legislature has au
thorized public utility use of the streets and highways for
the location of poles, wires, pipes and other facilities and
has delegated the regulation of such use to the municipali
ties. (Sees. 182.017 (1), 86.16, 62.14 (6) (b), 62.18 (18),
Stats.) Municipalities cannot object to public utility use
of the streets and highways when such use has been author
ized by the legislature. Wisconsin Telephone Compam/y v.
Milwaukee, (1986) 228 Wis. 251. It is generally conceded
that municipalities acting in their governmental capacity
possess no vested right against the state. Douglas County
V. Industrial Commission, (1957) 275 Wis. 809.

dJonsequently, municipalities have no standing to object
to the use of the streets or highways when such use is a
necessary incident to the construction of a state project
which has legislative approval.

Unlike public utility use of the public rights of way, the
state has not provided for municipal control over its use.
It is a well-established principle that the state, unless speci
fically included, is not subject to regulation or to prohibi
tions in general laws or city ordinances. Milwaukee v. Mc-
Gregory, (1909) 140 Wis. 85; State v. Milwaukee, (1911)
145 Wis. 131; Fulton v. State Annuity and Investment
Board, (1981) 204 Wis. 355 ; State ex rel. Martin v. Reis,
(1989) 230 Wis. 688; Kenosha v. State, (1966) 85 Wis. 2d
817; 56 OAG 225. The rationale behind this rule is as stated
in Fulton v. State Annuity and Investment Board, supra,
page 861:
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"The purpose of the rule relied on by appellant, that gen
eral statutes are not to be construed to include to its hurt
the state, is to prevent interference wtih the exercise of
auhority in the administration of the affairs of state or
community. * *

In applying this general rule to state construction proj
ects, the court in the McGregor case, supra, page 38 held:

"Applying the foregoing, it is plain, that the assumption
by the building inspector of the city of Milwaukee of author
ity over the state agent in the execution of the statutory
command to build the structure in question according to
plans approved by the governor, was an unwarranted in
terference—a pure, but not intentional, of course, usurpa
tion. The state was not only not expressly included in the
charter power of regulation, but the general law of the state
passed subsequently to the enactment of the charter quite
plainly commanded the Board of Regents to erect the build
ing without regard to the judgment of any one outside of
its own members, except as to approval of the plans by
the governor."

Today as in the time of the McGregor case state building
projects may be considered as express acts of the legislature
under sec. 18.48, Stats.

It should also be noted that due to the former constitu
tional prohibition against state indebtedness, state con
struction projects were for many years financed and con
structed by private corporations such as Wisconsin State
Agencies Building Coi-poration, Wisconsin State Colleges
Building Corporation, Wisconsin State University Building
Corporation and others. The legislature in recognition of the
state's immunity from local control granted such immunity
to its private corporations by enactment of sec. 18.48 (18),
Stats., which reads in part:

"* * * such construction shall be in compliance with all
applicable state laws, codes and regulations but such con
struction shall not be subject to the ordinances or regula
tions of the municipality in which the construction takes
place, including without limitation because of enumeration.
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ordinances or regulations relating to zoning, materials used,
permits, supervision of construction or installation, pay
ment of permit fees, or other restrictions of any nature
whatsoever. This subsection applies to any construction
heretofore or hereafter commenced." (Emphasis supplied)

The private building corporations are not arms or agen
cies of the state, but they are nevertheless instrumentalities
of state agencies created to aid the state agencies in the
performance of their statutory or governmental functions.

In the case of State ex rel. Wisconsin TJniv. Bldg. Carp. v.
Bards, (1950) 257 Wis. 497, on pages 502 and 503, the
court defined the private corporation as an agency of the
university in the following language:

"* * ♦ Such inquiry shows it to be an agency of the re
gents, who, themselves, have no existence or function ex
cept as an agency of the state. Everything which the cor
poration does do or can do is in reality done by and in the
interest of the university, and therefore in the interest of
the state, including the acquisition and holding of real
property. The land so held is, to the extent that it has been
paid for and conveyed to the corporation, actually state land.
It is just as immaterial that the named grantee is Wisconsin
University Building Corporation and not the state of Wis
consin as it was when the grantees were regents of the uni
versity and not the state of Wisconsin, * ♦ * The regents
have found it convenient to handle the acquisition of proper
ty for university purposes by a corporate agency and have
created the agency for that purpose. All the property in
question was acquired at the direction of the regents, and
if they found it necessary or convenient to do so through the
machinery of their creature-corporation, such method has
not prevented the property from being the property of the
state."

In addition, the court in State ex rel. Thomson v. Giessel,
(1953) 265 Wis. 185, held that these private corporations
derive their power from the provisions of the acts which
create them.

State building projects financed, constructed and owned
by the building corporations are in the interest of the state.
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The contracting and construction is under state supervision
(sec. 16.85, Stats.). The projects have legislative approval,
appropriation (sec. 13.48, Stats.) and when the cost is
amortized through rental pajnnents from the state, owner
ship reverts to the state.

Similarly, it is immaterial that the project is being con
structed by the private corporation rather than the state
for it is in all respects a state building devoted to state
governmental functions.

The state as the "ultimate source of power," Wisconsin
Telephone Co. v. Milwaukee, supra, delegated, in part, its
duty to maintain and control streets but did not specifically
include itself within such control. As the state is not speci
fically mentioned in the statutes authorizing local control
over the use of streets or highways, I can only conclude
that neither the state nor the building corporation is sub
ject to such statutes or to ordinances enacted by munici
palities pursuant to such statutes.

There is a qualification to the rule of sovereign immuni
ty from local control under sec. 66.047 (1), Stats., which
provides:

"66.047 INTERFERENCE WITH PUBLIC SERVICE
STRUCTURE. (1) No contractor having a contract for any
work upon, over, along or under any public street or high
way shall interfere with, destroy or disturb the structures
of any public service corporation encountered in the per
formance of such work so as to intenmpt, impair or affect
the public service for which such structure may be used,
without first procuring written authority from the com
missioner of public works, or other properly constituted
authority. It shall, however, be the duty of every public
service corporation, whenever a temporary protection of,
or temporary change in, its structures, located upon, over,
along or under the surface of any public street or highway
is deemed by the commissioner of public works, or other
such duly constituted authority, to be reasonably necessary
to enable the accomplishment of such work, to so tempor
arily protect or change its said structures; provided, that
such contractor shall give at least 2 days' notice of such
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required temporary protection or temporaiy change to such
corporation, and shall pay or assure to such corporation
the reasonable cost thereof, except when such corporation
is properly liable therefor under the law, but in all cases
where such work is done by or for the state or by or for
any county, city, village, or town, the cost of such tempor
ary protection or temporary change shall be borne by such
public service corporation."

The puii)ose of sec. 66.047, Stats., is to provide a means
by which conflicting interests may be settled with a mini
mum of disturbance to the public. This section is not a
grant of authority to municipalities to govern or control
state action. The intent of the section as found in Wisconsin

Power & Light v. Gerke, (1963) 20 Wis. 2d 181 is stated on
page 190 to be:

" * * * to determine the changes which were reasonably

necessary. Once it had so determined, the statute makes it
clear that since the work was being done for the state, the
cost would have to be borne by the power company. In
view, however, of the purpose of the statute to provide for
administrative determination of the changes which were
reasonably necessary, it would be bad policy for the courts
to make such determination where the parties bypassed
the administrative determination."

The changes referred to by the court in the Gerke case
were changes in the existing public utility line made neces
sary by the state construction. The court did not consider
a change in the state's construction plans.

The facts presented by the present question differ from
the Gerke case in that two public bodies are involved. In the
Gerke case the State Highway Commission was in charge
of the construction and also had jurisdiction over the high
way. In the present situation the state has charge of the
construction but the local municipality has jurisdiction over
the street. In this situation the municipality must, in my
opinion, act in the nature of an arbitrator. If the utility
and the (state) contractor cannot agree, the city must, as
stated in the Gerke case, require the utility to make what-
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ever reasonable changes are necessary to facilitate the
state construction. 55 GAG 149. The municipality, in my
opinion, cannot refuse the state written authority as re
quired by sec. 66.047, Stats., nor can it pass upon the
state's plans or specifications. Its sole function is to deter
mine what reasonable changes are to be made by the utility
so that service is not interrupted or impaired or that such
interruption or impairment is minimized.

No distinction has been drawn in this opinion based on
the nature of the municipality's interest in the street or
highway. Streets or highways may be acquired by munici
palities in fee, by prescription, by dedication or by ease
ment. The statutes which authorize the use of streets by
utilities and define the powers of the municipalities to gov
ern their use do not draw any distinction based on the na
ture of the legal interest of the municipality in the street
or highway. In performing this delegated governmental
duty municipalities hold such property subject to the rights
of others and subject to the rights of the state.

In conclusion, I call your attention to the fact that this
opinion concerns the relationship between the state and
local jurisdictions or municipalities. This opinion does not
concern the question of the interest of private abutting
property owners.

RWWrCAB

State Building Projects—Sec. 49.45 (9) gives a "free

choice" of physician, podiatrist, dentist, pharmacist, hos
pital, skilled nursing home or other provider of care to a

person eligible for medical assistance and the choice of a

nursing home cannot serve to limit the other choices.

A contract between the trustees of a nursing home and

a medical clinic for exclusive medical services under the

medical assistance act for residents of such home violates

public policy of this state.
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June 8, 1970.

Joseph Viney, Corpardtion Counsel

Green County

You request my opinion concerning a controversy arising
under federal and state statutes which guarantee a freedom
of choice of services to any individual eligible under the
medical assistance program. The medical assistance program
was established as a part of Title XIX of the Social Security
Act.

\

You state that Green county operates the Pleasant View
Nursing Home which is a public medical institution. Medical
services are provided at Pleasant View Nursing Home, when
ever necessary, by the Monroe Clinic based upon an annual
contract between the home and the clinic at a set fee. At

the present time, residents at Pleasant View Nursing Home
receive their medical needs as part of their daily costs. In
the event that they wish medical services other than those
offered pursuant to the contract with the Monroe Clinic, the
residents are required to pay for such additional services.
Pleasant View Nursing Home does allow all doctors to ad
minister to patients, however, except that the resident or
responsible party must pay for these services if not pro
vided by the Monroe Clinic.

Based upon these facts, you ask whether this arrange
ment violates the freedom of choice provided by federal and
state statutes for any individual eligible for medical assis
tance. For reasons hereafter stated, it is my opinion that
although this arrangement does not violate federal law it
does conflict with the free choice provision of sec. 49.45
(9), Stats.

The relevant federal statute is codified in 42 U.S.C.A.,
sec. 1396a (a) which, in part, provides:

" (a) A State plan for medical assistance must—

^

"(23) provide that any individual eligible for medical
assistance (including drugs) may obtain such assistance
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from any institution, agency, community pharmacy, or per
son, qualified to perform the service or services required
(including an organization which provides such services, or
arranges for their availability, on a prepayment basis),
who undertakes to provide him such services;"

Section 49.45, Stats., in part, provides:

"(6) PAYMENTS. Payment for services provided under
this section shall be made directly to the hospital, skilled
nursing home, other organization or individual providing
such services and no additional charge shall be made to the
beneficiary of such seiwice by such hospital, skilled nursing
home, other organization or individual who provided such
service except for or to the extent that benefits are not
provided pursuant to this section.

"(9) FREE CHOICE. Any person eligible for medical
assistance under ss. 49.46 and 49.47 may be entitled to use
the physician, podiatrist, dentist, pharmacist, hospital, skill
ed nursing home or other provider of care which-he-haa
designated-as of his choice, and -nothing- except that free
choice of skilled nursing home shall he limited hy the de
partment so as to provide only care which is necessary to
meet the medical and nursing needs of the patient. Nothing
herein shall vitiate the legal responsibility of the physician,
podiatrist or dentist or hospital to patients and all contract
and tort relationships with patients shall remain as though
dealings are direct between the physician, podiatrist, den
tist or hospital and the patient. No physician, podiatrist or
dentist shall be required to practice exclusively in the
medical assistance program. [As amended by chs. 154 and
377, Laws 1969.]

(( H: $

"(11) DEFINITIONS. As used in this section, unless the
context indicates otherwise:

"(a) 1. 'Charge' means the customary, usual and reason
able demand for payment as established by the department
for services, care or commodities which does not exceed
the general level of charges or by others who render such
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service or care, or provide such commodities, under similar
or comparable circumstances within the community in
which the charge is incurred.

"(a) 2. In order to determine rates for nursing homes,
the department shall establish methods of reimbursement
based on the various levels and types of services received
by the patient that are reimbursable. The department may
take into account other considerations, including federal
regulations, that are found to be pertinent or required in
evaluating nursing home charges.

"(e) 'Skilled nursing home' means a facility, licensed or
approved by the state-feoar^ ef4iealth-©r-a-faeil±ty' approved
by-the department for the accommodation of convalescents
or other persons who are not acutely ill and not in need of
hospital care and which employs sufficient registered nurs
ing practitioners for supervision of those giving nursing
care to patients."

The federal statute became effective July 1, 1969. Rela
tive to the state statutes, sec. 49.45, Stats., was revised in
several respects by chs. 154, 366 and 377, Laws 1969, effec
tive September 1,1969, and February 14 and 15,1970. Subs.
(9), Stats., was amended as indicated above wherein the
new language is italicized and the deletions are also
indicated in the appropriate manner. Subs. (11) (a) 1,
Stats., as a result of renumbering, is former subs. (11) (a).
Stats., while sub. (11) (a) 2, Stats., was created by ch. 154.

Examining first only the federal statute, it is clear that
the individual's freedom of choice includes the freedom to

select an organization or institution which provides for
necessary services or arranges for their availability on a
prepayment basis. Thus, an eligible individual is not guaran
teed a free choice, other than an institution which will make
available or provide these services, under federal law.

The remaining question is one of statutory interpretation
of sec. 49.45 (9), Stats. Obviously, the so-called "free
choice" aspect of the Wisconsin law is much more specific
and limiting than is the federal statute, which is merely a
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minimal requirement for participation under the federal
act. The statute provides that a person eligible for medical
assistance may use the "physician, podiatrist, dentist, phar
macist, hospital, skilled nursing home or other provider of
care of his choice * *

In construing a statute, one of the first rules to observe
is to discover the legislative purpose and, when that pur
pose is discovered, to construe it so as to effect the evident
purpose of the legislature if the language admits of that
construction. Pella. F. Mut. Ins. Co. v. Hartland R. T. Ins.
Co., (1965) 26 Wis. 2d 29, 132 N.W. 2d 225. In construing
a statute, the title may throw light on its meaning. Mihvau-
kee V. Utech, (1955) 269 Wis. 182, 68 N.W. 2d 719.

In reading the statute in question it is obvious that the
legislature intended to give those persons who find it neces
sary to ask the government for medical assistance the dig
nity of a free choice of those services which could be within
reason provided to such welfare recipients. Among the
choices specified by the legislature is the free choice of a
physician. This choice obviously is called for under the
statute whether the person is in his own home, in a hospital,
a skilled nursing home, or other provider of care. If it be
comes necessary for the recipient of assistance to enter a
hospital, skilled nursing home, or other provider of care,
where such institution has an exclusive contract for a physi
cian's service under the medical assistance act with the
physician not of that person's choice, it must be concluded
either that the free choice under the statute is being denied
or that the person in choosing that particular institution ex
ercised a free choice in determining to enter an institution
where a physician's services would be provided. To construe
the statute as providing for the latter only would ignore
the fact that the legislature provided for each choice, i.e.,
physician, podiatrist, dentist, pharmacist, hospital and
nursing home, as a separate and individual right.

Another compelling reason to reject such construction is
found in sec. 49.45 (6), Stats., which requires pajrment di
rectly to the provider of services under the act. Under the
facts stated, the home contracts for a set fee for physician
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sei*vices. Thus the state would be reimbursing the home for
services provided by the clinic. This arrangement would
seem to violate the intent of the legislature that payments
by the state be directly to the provider of services. In con
struing statutes, those statutes in paH materia must be
given consideration. Forest Home Dodge, Inc., v. Kams,
(1965) 29 Wis. 2d 78, 188 N.W. 2d 214.

There are other considerations in determining legislative
intent in enacting the "free choice" subsection. One is the
matter of ethical practice on the part of the physician who
may be placed in the situation of treating a patient of an
other physician without that physician's consent and ap
proval.

In addition, there is a matter of ethical considerations in

volved in what the American Medical Association terms

"contract practice." In a 1969 publication entitled "Judicial
Council Opinions and Reports" at pages 31-32 it is stated:

"There are certain points, however, that may be formu
lated which, when present, definitely determine a contract
to be unfair or unethical. These may be stated as follows:

" » » ♦

"4. When a reasonable degree of free choice of physicians
is denied those cared for in a community where other
competent physicians are readily available."

Other types of mischief, such as monopoly and restraint
of trade, which could be facilitated by exclusive arrange
ments for the providing of the services of a physician,
podiatrist, dentist and pharmacist under the Medical Assis
tance Act are too obvious to enumerate. It must be concluded

that the legislature in specifying free choice was attempting
to obviate some of these potential evils as well as providing
to the recipient of medical assistance the dignity of their
free choice of physician, podiatrist, dentist and pharmacist.
We must also recognize that most of the residents of nursing
homes are advanced in years and that the legislature in
tended as a humanitarian factor that the choice of physi
cian, podiatrist, dentist and pharmacist be in addition to
the choice of hospital or nursing home. It is common knowl-
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edge that the choice of the latter is often dictated by such
factors as nearness to relatives and friends.

Accordingly, I construe sec. 49.45 (9), Stats., as giving
to the recipient of medical assistance the right of free
choice of physician under that program as a separate and
individual right which is in addition to the right to choose
a nursing home.

In answer to your question, therefore, although the
facts set out do not violate the freedom of choice provisions
of Title XIX under federal law, such an arrangement does
violate the freedom of choice provisions of sec. 49.45 (9),
Stats. In view of the contract which is in existence between
the trustees of this home and the Monroe Clinic, I feel com
pelled to comment on that contract as it affects public
policy.

It is well settled that any agreement is against public
policy if it violates some public statute. Pedrick v. First
Nat. Bcmk of Ripon, (1954) 267 Wis. 436, 66 N.W. 2d 154.
Neither by comity nor by the will of contracting parties can
the public policy of a state be set at naught. Reed v. Kelly,
(1949) 177 F. 2d 478; The Kensington, 183 U.S. 263, 269,
22 S.Ct. 102, 46 L.Ed. 190. Rule H 32.07 (3) Wis. Adm.
Code, applying to all nursing homes, provides as follows:

"PATIENT TO BE ALLOWED PHYSICIAN OF
CHOICE. Every patient or his family, guardian or the
agency responsible for him, shall be allowed the physician
of his choice."

Public policy is said to be the principle under which the
freedom of contract or private dealings is restricted by law
for the good of the community. Thus, certain classes of
acts are said to be "against public policy" when the law
refuses to enforce or recognize them on the ground that
they have a mischievous tendency so as to be injurious to
the interests of the state apart from illegality or immorality.

In Pittsburgh, C., C. & St. L. Ry. Co. v. Kinney, (Ohio
1916) 115 N.E. 505, 507, in discussing the term "public
policy" the Supreme Court of Ohio had the following to say:
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"A correct definition, at once concise and comprehensive,
of the words 'public policy,' has not yet been formulated
by our courts. Indeed, the term is as difficult to define with
accuracy as the word 'fraud' or the term 'public welfare.' In
substance, it may be said to be the community common
sense and common conscience, extending and applied
throughout the state to matters of public morals, public
health, public safety, public welfare, and the like. It is
that general and well-settled public opinion relating to
man's plain, palpable duty to his fellow men, having due
regard to all the circumstances of each particular relation
and situation.

"Sometimes such public policy is declared by Constitu
tion; sometimes by statute; sometimes by judicial decision.
More often, however, it abides only in the customs and
conventions of the people—in their clear consciousness and
conviction of what is naturally and inherently just and
right between man and man. It regards the primary princi
ples of equity and justice and is sometimes expressed un
der the title of social and industrial justice, as it is con
ceived by our body politic."

I must conclude that the legislature has declared the
public policy of this state in sec. 49.45 (6) and (9), Stats.,
and that any agreement between third parties or between a
recipient under the medical assistance act and a third party
which would in any way impair free choice of physician,
podiatrist, dentist, pharmacist, hospital, skilled nursing
home or other provider of care would be an agreement
against the public policy of this state. Therefore, the agree
ment which you make reference to is probably void or void
able.

In a second question you ask whether PW 1.09 (1), Wis.
Adm. Code, relating to duties and responsibilities of medi
cal director, authorizes the arrangement referred to above.
My answer to that question must be "no" since the Admin
istrative Code cannot be used to enact that which is not

authorized by statutory provision.

RWW:DPJ:LLD
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Collection of Account—Retail Seller—^W^hile a retail seller
is not prohibited by sec. 138.05 (3), Wis. Stats., from in
cluding in a note a provision requiring the payment of 25
per cent of the unpaid balance as a fee for collection of the
account, such a provision is enforceable only to the extent
that it reasonably relates to the actual collection expenses
incurred.

June 10, 1970.

John F. Doyle

Office of the Commissioner of Banking

You have requested my opinion as to whether under sec.
138.05 (3), Stats., a retail seller is prohibited from includ
ing in a note a provision requiring the purchaser, in the
event the account is placed with a collection agency or at
torney for collection, to pay an additional 25 per cent of the
then unpaid balance, plus any accrued interest, as a fee for
collection by said agency or attorney.

Sec. 138.05 (3), Stats., provides as follows:

"A contract to make loans or an evidence of indebtedness
may provide for a rate of interest or penalty payable upon
the principal amount of an extension of a loan or forbear
ance or upon any amount in default under a loan or forebear-
ance which shall not exceed the rate allowed in sub. (1)
(a)."

Sec. 138.05, Stats., was enacted as part of a comprehen
sive revision of Wisconsin's usury statutes in 1961 (ch.
431, Laws 1961) for the purpose of limiting penalty charges
to the 12 percent maximum usuary rate. Its effect was to
overturn the doctrine enunciated in Randall v. Home Loan
& Investment Co., (1944) 244 Wis. 623, 12 N.W. 2d 915,
that a lender may include a provision in a note for the
payment of a penalty upon default in excess of the maxi
mum rate permitted under the usury law. The court there
held that a penalty charge is not a fixed obligation to pay
interest under a loan agreement but is rather intended for
the pm-pose of enforcing timely payment and, therefore, is
beyond the ambit of the usury law.
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Your question, however, relates not to a charge assessed
upon default in payment but to an assessment of a percent
age fee in the event a delinquent account is placed with a
collection agency or attorney. In my opinion such a provision
is not subject to the penalty charge limitations of sec.
138.05 (3), Stats.

A provision requiring the borrower to pay the costs of
collection is not a penalty provision to enforce payment but
is intended to enable the lender to recover the principal
amount of the loan, plus interest, without having to bear
the expenses of collection. 45 Am. Jur. 2d, Interest and
Usury, sec. 217, pp. 167-168. The general rule as the validity
of such provisions is set forth at 17 ALR 2d 288, 298, as fol
lows:

"The genera] conclusion that a provision in a promissory
note or other evidence of indebtedness for an attomejr^s
fee based upon a percentage of the total debt is valid in so
far as it represents an agreement to indemnify the creditor
for any loss he sustains by way of payment of, or an obliga
tion to pay, attorney's fees or other collection expenses, is
supported by a large number of cases. As a corollary, the
agreement is valid and enforceable only to the extent that
it is shown that the creditor has been damaged by having to
pay, or assume the payment of, attorneys* fees or other col
lection expenses. * * * " (Emphasis supplied)

Tallman v. Truesdell, (1854) 3 Wis. *443, involved a
mortgage note which provided that the borrower, in case of
foreclosure, would pay $40 as solicitor's fees. The court
rejected the contention that this provision violated the
usury law, saying, at 3 Wis. *454:

"So, in regard to the stipulation for the payment of coun
sel or solicitor's fees in case of foreclosure. Whenever this

is resorted to as a cover for a greater rate of interest than
is allowed by law, it then vitiates the contract, but when it
is stipulated in good faith, as an indemnity for the necessary
expenses of foreclosure, and is reasonable in amount, we
see no objection to its incorporation in the contract, or its
enforcement. * - * "
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In accord is Chu^in v. Mosher, (1860) 12 Wis. *453.

At least two Wisconsin cases have held that a provision
of a note, calling for pajnnent of a stipulated percentage of
the debt as attorney's fees for collection in the event of
default, is enforceable to the extent that the stipulated
amount is reasonable. First Nat. Bank v. Larson, (1884) 60
Wis. 206, 19 N.W. 67, and Pirie v. H. Stern, Jr., & Bra. Co.,
(1897) 97 Wis. 150, 72 N.W. 370. And see sec. 409.504 (1)
(a). Stats., which allows reasonable attorney's fees^d le
gal expenses after default to the extent provided for in a
security agreement.

I am aware that several states have treated collection

fee provisions as penalties. See 17 ALR 2d 288, 315. How
ever, it is clear from the above cited authority that Wis
consin adheres to the majority view that such provisions
are permissible so long as they reasonably relate to the ex
penses of collection.

From the foregoing it is my opinion that a 25 per cent
collection fee provision such as you describe is valid and
enforceable in Wisconsin only to the extent that it reason
ably relates to the actual collection expenses incurred by
the creditor. In other words, since Wisconsin law only per
mits reasonable collection fees, a creditor cannot circumvent
this standard by stipulating for a higher amount, and the
collection fees awarded should be reduced accordingly. In
deed, where the actual collection expenses are substantially
lower than the stipulated fee, a court might consider such a
provision to be a device to penalize the debtor for late pay
ment in violation of sec. 138.05 (3), Stats., or an uncon
scionable clause in violation of sec. 402.302, Stats.

Your second question is whether the same kind of a pro
vision may be used by a credit union. The answer is the
same as that given to the first question and for the same
reasons. The credit unions, of course, are organized and
regulated pursuant to the provisions of ch. 186, Stats. Were
there any provision in that chapter prohibiting credit unions
from inserting in their notes a clause such as you describe,
that provision would have to be given effect.

RWW:EWW:JDJ
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Vocational School—Appointment of School Board—^Method
of selection of members of a vocational school board, under
sec. 41.155 (5) (c), Stats., 1965-1967, does not contravene
the requirements of the equal protection clause of the
Fourteenth Amendment.

June 11, 1970.

The Honorable the Senate

You have requested my opinion whether the appointment
of members of a vocational, technical and adult education
school board, under sec. 41.155 (5) (c), Stats., 1965-1967,
violates the equal protection requirements enunciated in
certain recent United States Supreme Court opinions.

The answer is in the negative.

Section 41.155 (5) (c), Stats., 1967, does not provide for
popular election of members of a local vocational school
board. Instead, the statute provides that the members of
such a board shall be appointed by a group which is drawn
from various officers of governmental subdivisions includ
ed within the vocational school district. The statutory para
graph is complex and ambiguous in some respects. For
example, it provides one method of apportioning board
members if there are less than six governmental units in
the district and another method when there are more than

six such units in the district, but nothing is specified as to
the apportionment of members when there are exactly six
units involved. However, nowhere in the paragraph is there
any requirement of a popular election of vocational school
board members.

Reynolds v. Sims, (1964) 377 U.S. 533, 84 Sup.Ct. 1362,
12 L.Ed. 2d 506, and Gray v. Sanders, (1963) 372 U.S. 368,
83 Sup.Ct. 801, 9 L.ed 2d 281, involved popular elections
and applied the one-man, one-vote principle to such elec
tions of a statewide nature. Sailors v. Board of Education
of County of Kent, (1967) 387 U.S. 105, 87 Sup.Ct. 1549,
18 L.ed. 2d 650 held valid the Michigan statutory procedure
for selecting members of a county board of education. The
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local school boards there were popularly elected, and each
such board delegated one of its members to sit on a body
which elected members of the county school board from a
list of candidates nominated by the school electors. The
opinion held that a state may appoint local officials or elect
them or combine the elective and appointive systems, as
was done there, at least as respects non-legislative officers.
However, the opinion stated:

" * * * We need not decide at the present time whether a
State may constitute a local legislative body through the
appointive rather than the elective process. * * 387 U. S.
at 109-110.

It was not necessary to decide that question because the
court held that the county board of education there per
formed an essentially administrative function. The particu
lar board action involved was the detachment of certain

schools from one district and attaching them to another.

The very recent case of Hadley v. Junior College District
of Metropolitan Kansas City, (1970) 397 U.S. 50, 90 S.Ct.
791, 25 L.ed. 2d 45, rejected the idea that the one-man, one-
vote principle is applicable to some elections but not to
others, depending upon the purpose of the particular elec
tion. The opinion expressly discarded any distinction de
pending upon whether the election were for a legislative or
administrative office and went on to say, 90 S.Ct. at 795:

" * * * We therefore hold today that as a general rule,
whenever a state or local government decides to select per
sons by popular election to perform governmental functions,
the Equal Protection Clause of the Fourteenth Amendment
requires that each qualified voter must be given an equal
opportunity to participate in that election, and when mem
bers of an elected body are chosen from separate districts,
each district must be established on a basis which will

insure, as far as is practica.ble, that equal numbers of voters
can vote for proportionally equal numbers of officials. * *

Later in the opinion it is stated, 90 S.Ct. at 796-797:

"In holding that the guarantee of equal voting strength
for each voter applies in all elections of governmental offi-
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cials, we do not feel that the States will be inhibited in
finding ways to insure that legitimate political goals of
representation are achieved. We have previously upheld
against constitutional challenge an election scheme which
required that candidates be residents of certain districts
which did not contain equal numbers of people. Dusch v.
Davis, 387 U. S. 112 (1967). Since all the officials in that
case were elected at large, the right of each voter was
given equal treatment. We have also held that where a
State chooses to select members of an official body by ap
pointment rather than election, and that choice does not
itself offend the Constitution, the fact that each official
does not 'represent' the same number of people does not
deny those people equal protection of the laws. Sailors v. Bd.
of Education, 387 U.S. 105 (1967); cf. Forison v. Morris,
385 U.S. 231 (1966). And a state may, in certain cases, limit
the right to vote to a particular group or class of people.
As we said before, '[vjiable local governments may need
many innovations, numerous combinations of old and new
devices, great flexibility in municipal ai'rangements to meet
changing urban conditions. We see nothing in the constitu
tion to prevent experimentation.' Sailors, supra, at 110-111.
But once a state has decided to use the process of popular
election and 'once the class of voters is chosen and their

qualifications specified, we see no constitutional way by
which equality of voting power may be evaded.' Gray v.
Sanders, 372 U.S. 368, 381 (1963)."

Although the opinion of the majority in Hadley does not
expressly say that local officials, such as members of a vo
cational school board, may be selected by means other than
election, it appears from the dissenting opinion of Mr. Jus
tice Harlan that this is what the majority intended. The
dissent criticizes the majority for abandoning the holding
of Avery v. Midland County, (1968) 390 U.S. 474, 88 Sup.Ct.
1114, 20 L.ed. 2d 45. There the court had held that where
the elected officials exercised general governmental powers
over the geographic area, the one-man, one-vote rule was
applicable to the election. The majority in Hadley refused
to adhere to this distinction and instead held that wherever

election was the process for selection of public officers, the
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one-man, one-vote rule applied. The minority noted that ad
herence to the Avery opinion would not require holding un
constitutional the Missouri statute, saying, 90 S.Ct. at 798:

" * ♦ * At the same time, it cannot be argued seriously
that the Junior College District of Metropolitan Kansas City
is the general governing body for the people of its area.
The mere fact that the trustees can, with restrictions, levy

taxes, issue bonds, and condemn property for school pur
poses does not detract from the crucial consideration that
the sole purpose for which the district exists is the opera
tion of a junior college. * * *"

From the foregoing it is my conclusion that the mem
bers of a board of vocational, technical and adult education
district need not be elected by popular vote. If, instead of
popular election, some other process is adopted for select
ing the board members, the one-man, one-vote principle
is inapplicable.

RWWrEWW

Board of Regents—Student Court—Board of regents has
power to make reasonable rules governing student use of
automobiles on university property and can enforce them by
imposing reasonable monetary penalties and withholding
records. Student court can be designated by board of re
gents as an auxiliary enterprise. Moneys thereby collected
must be paid into general fund. By regent action, they may
be appropriated therefrom for operation of that activity.

June 15, 1970.

Clarke Smith, Secretary

The Regents of the University of Wisconsin

You ask what effect ch. 455, Laws 1969, has upon the
university of Wisconsin's ability to retain student "fines"
collected through "student court" for certain violations of
university rules pertaining to motor vehicles.
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The portion of ch. 455 applicable to the University of
Wisconsin created sec. 86.06 (11), Stats., which provides:

"36.06 (11) (a) The board of regents may obtain injunc-
tive relief to enforce this chapter or any rules promulgated
thereunder.

"(b) The board of regents may adopt such rules under
ch. 227 as are necessary or proper to protect the lives, health
and safety of persons on property under its jurisdiction and
to protect such property and to prevent obstruction of the
functions of the university. The penalty for violation of any
rule created under this subsection is a fine of not more

than $500 or imprisonment of not more than 90 days or
both.

"(c) The board of regents may prescribe rules and regu
lations for the management of all property under its juids-
diction, for the care and preservation thereof, and for the
promotion and preservation thereof, and for the promotion
and preservation of the orderly operation of the university
in any or all of its authorized activities and in any or all of
its branches with forfeitures for their violation, which may
be sued for and collected in the name of the board of re
gents before any court having jurisdiction of such action.
Any rule, the forfeiture for violation of which exceeds $25,
shall be subject to ch. 227. Forfeitures shall not exceed
$500.

"(d) All fines imposed and collected hereunder shall be
transmitted to the county treasurer for disposition in ac
cordance with s. 59.20 (5) and (8). All forfeitures, including
forfeitures of posted bail if any, imposed and collected here
under shall be deemed collected in favor of the state and
shall be transmitted to the county treasurer for disposition
in accordance with ss. 288.13 to 288.17."

You point out that it is the language of the last above
quoted sub-paragraph (dealing with disposition of fines and
forfeitures) that prompts your request for advice. You have
included a copy of the "constitution" of the Student Court
of the University of Wisconsin, Madison Campus, approved
by the Regents in September, 1969. This document pro-



84 Opinions of the Attorney General

vides, among other things, that the Student Court shall
determine what amount shall be due the University on each
citation and whether the University should withhold stu
dents' records pending payment of the amount due, that all
receipts from penalties shall be paid to the student finan
cial advisor to be credited to the Student Court Fund, that
expenses of the Student Court shall be paid from the Student
Court Fund, that, with immaterial exceptions, all balances
over $500 at fiscal year end shall be credited to Wisconsin
Student Association Scholarship Fund or loan fund, admin
istered by Wisconsin Student Association student senate and
faculty committee on loans and undergi*aduate scholarships.

You state that if the Student Court is to continue to

function it will need funds to cover its expenses and that it
should not be expected to carry out a governmental func
tion without equitable compensation.

You say it should be noted that this request does not
cover violations of Wis. Adm. Code sec. UW 1.03, motor
vehicle regulations and 1.05, traffic regulations except 1.05
(7) dealing with private motor vehicles owned by students,
in the possession of students, or used for transportation of
students. From this, I assume that student court handles
matters dealing with alleged student violation of sec. 1.05
(7) as well as sec. 1.04 dealing with parking. I think it is
also understood that student court is not a court in any legal
or judicial sense but rather an administrative creature of the
Board of Regents—and those performing student court
functions are agents to whom the Board has delegated cer
tain of its powers.

Action taken by the Board of Regents March 6, 1970, re
pealed, recreated and amended a number of its rules in the
Wis. Adm. Code as a result of the enactment of ch. 455,
Laws 1969. However, sees. 1.03, 1.04, and 1.05 were not
among those affected.

Therefore, the funds in question are not derived from
fines or forfeitures imposed or collected under ch. 455 and
that chapter is not applicable. Notwithstanding this, the
fact remains that if these funds are derived from fines,
within the meaning of sec. 59.20 (5) and (8), Stats., or
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derived from forfeitures within the meaning of sees. 288.13
to 288.17, Stats., they must be disposed of in accordance
with those statutes.

The first question then is what is the nature of these
"fines" collected from students for certain parking and traf
fic violations. And in order to discover the nature of these

"fines" one must look at the source of the Regents' authority
to make rules such as these.

PINES

Section 36.06 (3), Stats., provides:

"The board [of regents] may prescribe rules and regula
tions for the management of the libraries, cabinet, museum,
laboratories and all other property of the university and of
its several departments, and for the care and preservation
thereof, vnth penalties and forfeitures by way of damages
for their violation, which may be sued for and collected in
the name of the board before any court having jurisdiction
of such action." (Emphasis added.)

This statute, whatever its meaning as to "penalties" or
"forfeitures" or "damages" deals with management, care
and preservation of property but mentions no limitation or
guidance as to the amount of such penalties, forfeitures or
damages.

However, sec. 36.06 (8), Stats., provides:

" (8) Insofar as they can be made applicable to the lands
owned by or under the control of the regents all special
powers conferred on the conservation commission by s.
27.01 (2), (8), (4), (5) and (8) are conferred upon the
regents and all penalties set forth or referred to in said sub
sections apply with equal force and effect to this subsec
tion." (Emphasis added.)

What are the "special powers" conferred on the Conserva
tion Commission by the mentioned subsections of sec. 27.01 ?

Subsection (2) deals with the general powers of the Con
servation Commission—^giving it power to supervise the
state park system, acquire land, classify park areas, con-
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struct roads, camping and picnic areas, etc. The only sub
divisions of subsec. (2) having relevance here are (j) which
deals with the power to make rules necessary to govern the
conduct of state park visitors and for the protection of state
park property or the use of facilities, including boats, water-
craft, roads, trails or bridle paths, and (k) which deals with
the designating of parking areas and regulating the use and
movement of vehicles in state parks. There is no mention
of penalties in this subsection.

Subsection (3) deals with legal counsel, recites that "The
attorney general shall act as counsel and attorney" for the
Conservation Commission, and that the respective district at
torneys of the counties where the parks are located shall
prosecute all violations of this section "occurring within
their respective counties as provided in s. 26.18." The per
tinent part of sec. 26.18, Stats., provides that whenever
an arrest shall have been made for any violation of ch. 26
(which deals with protection of forest lands and specifies
offenses such as setting fires) the district attorney of the
county in which the criminal act was committed shall prose
cute the offender. There is no mention of penalties in this
subsection.

Subsection (4) deals with park managers—gives them all
the powei's of state fire wardens. There is no mention of
penalties in this subject.

Subsection (5) is entitled "penalties" and provides:

"The penalties for the destruction of any notices, posted
by the said commission, or for the breaking, tearing up or
marring of trees, vines, shrubs or flowers, the dislocation
of stones or the disfigurement of natural conditions within
the boundaries of any state or county parks or state fish
hatchery grounds shall be the same as those provided in
s. 26.19."

The sec. 26.19, Stats., referred to in subsec. (5) deals with
destruction of forest protection equipment and notices and
provides:

"Any person who shall destroy, deface, remove or molest
or destroy any forest protection equipment or property or
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disfigure any forest fire sign, poster or warning notice,
shall be fined not less than $25 nor more than $100, or im
prisoned not less than 10 days nor more than 3 months, or
both."

It must be noted that this subsection does mention pen
alties—fine or imprisonment or both—but only for the
offenses of destroying notices, breaking, tearing up or
marring trees, vines, shrubs or flowers, dislocating stones
and disfiguring natural conditions.

Subsection (8), the last one referred to in sec. 86.06 (8),
Stats., provides:

"The conservation commission shall have police super
vision over all state parks, and its duly appointed agents or
representatives in charge of any state park may arrest, with
or without warrant, any person within such park area, com
mitting an offense against the laws of the state or in viola
tion of any rule or regulation of the state conservation com
mission in force in such state park, and deliver such per
son to the proper court of the county wherein such offense
has been committed and make and execute a complaint
charging such person with the offense committed. The dis
trict attorney of the county wherein such offense has been
committed shall appear and prosecute all actions arising
under this subsection."

Even though this provision gives the Regents "police su
pervision" over lands under their control, and gives their
agents certain arrest powers, there is no mention of penal
ties in this subsection.

Thus, the only specifically authorized penal sanctions for
any regent promulgated rules (including traffic regulation)
are those related to conduct destructive of notices, trees,

shrubs and other natural conditions.

While it may be said that by means of sec. 27.01 (2)
(k), Stats., the Board of Regents is empowered to designate
parking areas and regulate the use and movement of ve
hicles on lands under the control of the Board of Regents, it

cannot be overlooked that the legislature has omitted to
provide any penalties such as fine or imprisonment for vio-
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lation of any of such regulations. Yet it has provided such
penalties for violation of others, as mentioned above. These
statutes are in pari materia, that is, ujwn the same subject
matter. Where a statute with respect to one subject con
tains a given provision, the omission of such provision from
a similar statute concerning a related subject is significant
in showing that a different intent existed. 82 C.J.S. Stats.,
p. 818, sec. 366a; State v. Welkos^ (1961) 14 Wis. 2d 186,
192, 109 N.W. 2d 889. Also, see sec. 37.11 (16) (a) and (b).
Stats., dealing with the rule-making authority of the Board
of Regents of State Universities and providing a fine of not
more than $10 for violation of parking regulations.

I am aware that in 1932 the attorney general construed
sec. 36.06 (3), Stats., as authorizing the regents to prescribe
" * * * penalties for the violation of the traffic rules of the
university * * * [which] * * * could be collected in a court
of law * * However, the question of the nature of these
penalties, i.e., whether these penalties were "fines" in a
penal sense, was not considered. 21 OAG 217, 218 (1932).

It is significant, however, that the legislature, in enacting
ch. 455, Laws 1969, must have considered that the Regents
were generally handicapped, by absence of statutory author
ity, in making rules which could be legally enforced with
penal sanctions (fines). It is also worth observing that sec,
59.20 (5) and (8), Stats., is a statutory mechanism for
carrjring out the mandate of Art. X, sec. 2, Wis. Const.,
which provides, among other things, that " * * » the dear
proceeds of all fines collected in the several counties for
any breach of the penal laws * * * " shall be set apart as a
separate fund to be called "the school fund." (Emphasis
added.) I conclude, therefore, that whatever the nature of
the funds derived from penalties which the regents sure
authorized to collect from students for parking and traffic
violations of rules now in existence, these cannot be regard
ed as *Tines" within the meaning of sec. 59.20 (5) and (8),
Stats.

FORFEITURES

What did the legislature mean by the phrase, in sec.
36.06 (3), Stats., " * * * with penalties and forfeitures by
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way of damages for their violation which may be sued for
and collected in the name of the board before any court
having jurisdiction of such action."

This language first appeared in the statutes in revised
statutes of Wisconsin, 1878, sec. 381, ch. 25. Prior to 1878
the only language which resembled this, dealing with the
powers of the Board of Regents, was the following, created
by sec. 2, ch. 229, Laws 1876:

"The regents of the university may, by regulation, pre
scribe penalties by way of damages for injuring, defacing,
destroying, taking away, or losing any book and for violat
ing any rules established for the government of the library,
which may be collected before any justice in the manner
provided for the collection of penalties and forfeitures and
shall be applied to the benefit of the library of the law de
partment."

This section was repealed by the revision of 1878, ch. 205.

Although the terms "fine", "forfeiture" and "penalty"
are often used loosely and even confusedly, the term "for
feiture" has a distinct meaning. It is a comprehensive one
and expresses the result which flows from a failure to com
ply with the law. 37 C.J.S. 4, Forfeitures, sec. 1. Forfeitures
are not favored; they are considered harsh exactions, odious
and to be avoided when possible. A statute imposing a for
feiture should be construed strictly and in a manner as
favorable to the person whose property is to be seized as is
consistent with fair principles of interpretation. The strict
letter of the law will not be enforced against persons who
could not possibly be informed of its enactment. For a
statute to be construed so as to produce a forfeiture, its
language must clearly show an intent to do so; forfeitures
are never to be inferred from doubtful language. 37 C.J.S.
8, 9, Forfeitures, sec. 46. F^y v. Lovejoy, (1886) 20 Wis.
403.

The statement made earlier with respect to the legisla
ture's intent in enacting ch. 455 to provide the Regents a
new rule enforcement power with respect to fines also is
applicable with respect to forfeitures. Also, see Ai*t. X, sec.
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2 Wis. Const., as to forfeitures and sees. 288.01 and 288.02,
Stats., as to action for forfeitures.

I conclude that the legislature's use of the "penalties and
forfeitures by way of damages" in sec. 36.06 (3), Stats.,
was not intended to mean forfeitures as used in sees. 288.13

to 288.17, Stats.

PENALTIES—DAMAGES

What, then, was the power the legislature intended to vest
in the Board of Regents by this language? It would be an
absurd result to say that the legislature intended to confer
a rule-making power upon the Board of Regents without any
power to enforce its rules. The time of the enactment of this
legislation (1878), was, of course, long before the existence
of the Administrative Procedure Act (ch. 227) which in
many cases is useful in giving administrative rules the
force and effect of law. Ch. 375, Laws 1943. Also, in 1878,
the legislature was not thinking in terms of automobiles,
parking or traffic problems. Student disciplinary problems,
however, had attracted a considerable amount of attention
during this era.^

In this context, it seems most likely that the legislature,
in a significant measure, regarded the Board of Regents,
with its corporate powers, as a contract-making creature,
with power to make rules in the nature of a contract with
the persons (e.g., students) with whom it was dealing and
the breach of which could be enforced through prescribed
penalties. In fact, sec. 36.03, Stats., which now provides:
"The board of regents and their successors in office shall
constitute a body corporate by the name of The Regents of
The University of Wisconsin' and shall possess all the powers
necessary and convenient to accomplish the objects and
perform the duties prescribed by law * * earlier read:
"The regents of the university, and their successors in of
fice, shall constitute a body corporate, with the name and
style of the 'regents of the university of Wisconsin' with

'Curti and Carstensen, The Univ. of Wis. 1848-1925, Vol. 1, pp.
174-176, 333,381, Univ. of Wis. Press, 1949.
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the right as such of suing and being sued, of contracting
and being contracted, with, of making and using a common
seal, and altering the same at pleasure." (Emphasis added.)
Section 6, ch. 21, Revised Statutes of Wisconsin, 1858. Even
though this language was no longer retained in the revision
of 1878, it is still significant, along with the other statutory
duties and functions of the Board of Regents of that era.
This interpretation is also consistent with the slightly dif
ferent statutory language, referred to above, dealing with
the government of the library.

Section 36.06 (8), Stats., reads in part, * penalties
and forfeitures by way of damages " * (Emphasis
added.) What was the purpose of inserting the phrase "by
way of damages"? One plausible explanation is that this
refen*ed to the type of action that was to be brought, if
necessary, to enforce (collect) the penalty. Generally, the
remedy for breach of contract is an action for damages. 17A
C.J.S. 1009, Contracts sec. 528 (1). There are certain distinc
tions between an action for damages and an action to enforce
a penalty. IJ.S. v. Price, (1961) C.A. Ohio, 290 F. 2d 525,

526. A forfeit or forfeiture is "♦ * * that which is lost, or
right to which is alienated, by a crime, offense, neglect of
duty, or breach of contract * * (Emphasis added.) Tate
V. LeMaster, (1957) 281 S.C. 429, 99 S.E. 2d 89, 46. Penalties
in the nature of damages due to the state are distinguishable
from fines and forfeitures. 86 Am. Jur. 2d 676. Also, see
1959 WLR 418.

Elsewhere in ch. 86, Stats., the legislature has delegated
broad and general powers to the Board of Regents.® Section
36.02, Stats., says: "The government of the university shall
be vested in a board of regents * * Section 86.08, Stats.,
says the Board of Regents "* * * shall possess all the powers

-As to the legislature's ability to delegate broad rule-making
power generally and the importance of procedural safeguards, see:
Oilman v. Newark, (1962) 73 N.J. Super. 562, 180 A. 2d 365, 384, 1
Davis, Administrative Law, sec. 2.17 (1965). Schmidt v. Local Af
fairs <& Development Dept., (1968) 39 Wis. 2d 46, 57, 58, 158 N.W.
2d 306.
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necessary and prescribed by law, * * Section 36.06 (1),
Stats., says the Board of Regents " * * * shall enact laws
for the government of the university in all its branches;

»

One can cite a number of authorities for the proposition
that the Board of Regents has been delegated extremely
broad powers by the legislature. State ex rel. Priest v. The
Reffents of the University of Wisconsin, (1882) 54 Wis. 159,
170; 37 OAG 251, 252 (1948); 36 OAG 433, 434 (1947);
35 OAG 92, 93, 94 (1946).

"The board of regents necessarily has a considerable
amount of discretion to determine what activities will con

tribute to the services which the public is entitled to expect
of its state university. The courts will not interfere within
that area provided there is any relation between the meth
ods adopted and the purposes for which the university was
established."

35 OAG 188,190 (1946); also see 27 OAG 648 (1938), 26
OAG 555 (1937), 22 OAG 332 (1933), and MoiHin v. Smith,
(1941) 239 Wis. 314, 1 N.W. 2d 163.

Perhaps a more familiar example of the Regents' ability
to make rules and enforce them by imposing monetary and
other penalties is in the governing of a library. One who
violates a library rule may be called upon to pay a library
"fine" or suffer loss of certain privileges. Although it would
seldom be necessary or practical, the Regents could bring an
action for damages in a court of competent jurisdiction to
collect this penalty. Likewise, with parking and traffic rule
violations, if the administrative measures (e.g., student
court) for enforcing the rules proved inadequate, the Re
gents could seek relief in court. In other words, these traf
fic "fines," like library "fines," are not "fines" in the usual
penal sense.

Every student on his admission impliedly promises to
submit to and be governed by all the necessary and proper

^ec. 36.13, Stats., states: "The object of the university of Wis
consin shall be to provide the means of acquiring a thorough knowl
edge of the various branches of learning connected with literary,
scientific, industrial and professional pursuits. * * » "
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rules and regulations which have been or may be adopted
for the government of the institution, although rules and
regulations may be annulled by the courts when found to
be unauthorized, against common right, or palpably un
reasonable. 15 Am. Jur. 2d 609, College and Universities,
sec. 22. This statement, however, in view of numerous re
cent court decisions, is subject to considerable qualification.
Soglin v. Kauffrnan, (1968) 295 F. Supp. 978, Soglin v.
Kauffman, (1969) 418 F. 2d 163, Marzette v. McPhee,
(1968) 294 F. Supp. 562, Stricklin v. Regents of University
of Wisconsin, (1969) 297 F. Supp. 416.

I conclude that the Board of Regents, by reason of the
statutes and authorities cited above, has power, independent
of ch. 455, Laws 1969, to make reasonable rules governing
the conduct of students in their use of university property
including parking lots, streets, driveways, etc., and the use
of automobiles in connection therewith, and that such rules
may be administratively enforced upon students by the im
position of reasonable monetary penalties and by the with
holding of certain records or certifications.

DISPOSITION OF FUNDS

The next question is what disposition is authorized with
respect to the moneys received through the enforcement
of these rules.

Section 86.03, Stats., provides in part:

" * * * The state treasurer shall have the charge of all
securities for loans and all moneys belonging to the uni
versity or in any wise appropriated by law to its endowment
or support; * * (Emphasis added.)

Section 36.10, Stats., provides in part:

"Unless otherwise provided by law, all moneys collected
or received by each and eveiy person for or in behalf of the

university of Wisconsin, or which are required by law to
be turned into the state treasury, shall be deposited in or
transmitted to the state treasurer at least once a week
* » (Emphasis added.)
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Section 20.906 (1), Stats., provides in part:

"Unless otherwise provided by law, all moneys collected
or received by any state agency for or in behalf of the
state, or which is required by law to be turned into the
state treasury, shall he deposited in or transmitted to the
state treasury at least once a week * * *. All moneys paid
into the treasury shall be credited to the general pui*pose
revenues of the general fund unless otherwise specifically
provided by law." (Emphasis added.)

Section 20.285 (2) (k). Stats., provides in part:

"A%ixiliary enterprises. All moneys received for or on ac
count of the following activities and including any cash bal
ances pertaining to the university of Wisconsin press, park
ing facilities, car fleet, secondary schools testing program
and such other activities as the regents of the university of
Wisconsin designate * * * shall be paid into the general
fund, and are appropriated therefrom * * to be used for
1) the operation, maintenance and capital expenditures of
such activities, * * (Emphasis added.)

The Board of Regents, in my opinion, has authority to
designate the operation of the foregoing statute. In any
event, the moneys received from the operation of student
court must be paid into the general fund. Then, pursuant
to proper regent action, the funds may be automatically ap
propriated therefrom to be used for the operation, main
tenance and capital expenditures of such activities.

RWW:JEA

Partial Veto—Governor—^A bill which increases judicial
salaries, expressly refers to existing statutes containing sum
sufficient appropriations for the payment of such salaries
and, in the case of Milwaukee County, expressly requires
the state treasurer to pay the increase in circuit judges'
salaries to the county treasurer, is an appropriation bill
within the meaning of Art. V, sec. 10, Wis. Const., and
hence is subject to the partial veto.
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In exercising a partial veto, the Governor may produce
a law not in accord with the intent of the legislature.

Following a partial veto, the approved portion of the bill
becomes law, subject only to repeal or amendment, as in the
case of any law.

June 25, 1970.

The Honorable the Senate

By S. Res. 33 you have requested an opinion as to the
consitutionaUty of the partial veto of 1969 S.B. 565, with
particular emphasis upon two questions.

Article V, sec. 10, Wis. Const., empowers the governor to
approve an appropriation bill in whole or in part. If he
approves such a bill in part only, that part becomes law.
In answering the general question as to the validity of the
partial veto of S.B. 565, it is necessary to determine wheth
er the bill was an appropriation bill and whether the vetoed
portion constitutes a "part" within the meaning of the
constitutional provision.

S.B. 565, which ripened into ch. 253, Laws 1969, amends
sec. 20.923, Stats., so as to raise the salaries of judges. The
act amends four lines of sec. 20.923 (1) (a), Stats., each of
which lines specifies the salary of a class of judges and
enumerates the statute section which appropriates a sum
sufficient to pay the salaries of that class of judges.
For example, sec. 1 of the act amends sec. 20.923 (1) (a) 3.,
Stats., to read:

"20.923 (1) (a) 3. 20.625 Circuit judge ... SOjOOO 21,000"

Section 20.625, Stats., referred to in the quoted language, is

the section which appropriates a sum sufficient for the

salaries of circuit judges. Neither the title nor the text

of S.B. 565 expressly mentions appropriations. The vetoed

portion of the bill would have limited the present exemption

from bonding requirements, court clerk's fees and suit taxes,

accorded to indigents by sec. 271.29, Stats.
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The partial veto provision of Art. V, sec. 10, has come
under the scrutiny of the Wisconsin Supreme Court in only
three cases since the provision became effective in 1930.
State ex rel. Wis. Tel. Co. v. Henry, (1935) 218 Wis. 302,
260 N.W. 486; State ex rel. Finnegan v. Dammann, (1936)
220 Wis. 143, 264 N.W. 622; and State ex 7'el. Martin v.
Zimmerman, (1940) 233 Wis. 442, 289 N.W. 662. Only in
the Dammann case did the court have to decide whether
a particular bill was an appropriation bill within the mean
ing of the constitutional provision.

The bill involved in Dammann amended sec. 194.04 (4),
Stats., by increasing the fees for motor carrier permits of
various classes. The governor vetoed some of those in
creases. Section 194.04 (1), Stats., 1933, which was not men
tioned in the bill, provided that the motor carrier permit
fees should be paid into the state treasury and were reap-
propriated as in sec. 20.51 (5), Stats., which statute ap
propriated from the general fund to the Public Service
Commission moneys collected under sec. 194.04, Stats. Thus,
the bill indirectly would have increased the appropriation
to the Public Service Commission by increasing the fees
which were appropriated by another statute untouched by
the bill. The court held that the bill there involved was not

an appropriation bill and, since the legislature adjourned
sine die the day after the bill was submitted to the governor
for approval, the entire bill failed of passage. In view of the
adjournment, the bill could not be returned to the legisla
ture; and the partial veto being invalid, the result was a
pocket veto.

In Dammann it was contended that any bill containing
an appropriation is an appropriation bill and, on the other
hand, that to constitute an appropriation bill the act must
deal predominantly with appropriations. The court found it
unnecessary to explore these conflicting views, and the de
cision stated:

"Assuming without determining that the fii'st contention
is sound, we are met with the fact that this bill does not
within its four corners contain an appropriation. Does the
fact that it indirectly affects continuing revolving fund
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appropriations theretofore enacted by raising the permit
fees of various types of carriers, constitute it an appropria
tion bill ? We are convinced that this question must be ans
wered in the negative. To answer it otherwise would extend
the scope of the constitutional amendment far beyond the
evils it was designed to correct. The paragraphs vetoed are
revenue raising measures and as conceded in the defend
ant's brief, . . taxation and appropriation are more nearly
antonyms than sjmonyms. . ..' " (220 Wis. at 147-148)

The decision then quoted three definitions of an appropri
ation bill and went on to say:

"The act under examination satisfies none of these defi

nitions. It seems to us that since the constitutional amend

ment deals with appropriation hills, the bill itself must satis
fy the constitutional requisites, and that it does not do this
merely because its operation and effect in connection with
an existing appropriation law has an indirect bearing upon
the appropriation of public moneys.

"It is appreciated that a genuine difficulty is presented,
arising by reason of the practice of creating revolving fund
appropriations which are continuing in character. It may be
that such a practice impairs to some extent the power of the
governor effectively to reach objectionable appropriations
by exercise of the partial veto. If this is an evil, however, it
cannot be remedied by giving a distorted meaning to the
term 'appropriation bill.'

"It seems to us that Bill No. 312, S., could not without
distortion be held to be such a bill. It deals with appropria
tions neither in the title nor in the body of the act, and
would not be considered such a bill either in common speech
or in the language of those who deal with legislative or
governmental matters." (220 Wis. at 148-149)

The Dammann opinion quoted the following definition of

appropriation bill from Webster's New International Dic

tionary :

****** Govt. A measure before a legislative body author

izing the expenditure of public moneys and stipulating the
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amount, manner, and purpose of the various items of ex
penditure.' "

The opinion held that the bill there involved did not satis
fy that dictionary definition, although passage of that bill
would have authorized the Public Service Commission to in
crease its expenditures to the extent of any increased reve
nues from the permit fees which were raised directly by the
bill. Of course, there was no guaranty that there would be
any increase in revenues from permit fees merely because
the fees were raised.

The Dammann opinion did emphasize that the bill itself
must satisfy the constitutional requisites and that the
requisites are not met merely because the effect of the bill
in connection with an existing appropriation has an indirect
bearing upon the appropriation of public moneys.

S.B. 565, in connection with sec. 20.625, Stats., has a direct
bearing upon the appropriation of public moneys because it
requires increased expenditures to meet the increased salar
ies of circuit judges. No further legislation is necessary,
since sec. 20.625, Stats., already contains a sum sufficient
appropriation to meet the salaries specified in sec. 20.923,
Stats. In this regard the situation differs from that in
volved in Opinion of the Justices, (1948) 323 Mass. 764, 79
N.E. 2d 881. There the opinion held that a bill raising sal
aries of public officers was not an appropriation bill because
it merely increased salaries, which, there being no express
appropriation, made the increases contingent upon future
appropriations to meet them.

S.B. 565 shows on its face that judicial salaries are to be

raised, expressly refers to the statutes which contain sum

sufficient appropriations for such salaries and, in the case

of the Milwaukee judges, requires that the increase in sal

ary granted by the act "shall be paid by the state treasurer

to the county treasurer, rather than to the circuit [sic]

judges, as state reimbursement to offset the $3,000 increase

granted to such judges by the county board on January 1,

1969."
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While the question is a very close one, it is my opinion
that the differences between the bill here involved and

that with which the court was concerned in Dammann are

sufficient to distinguish that case and to bring the instant
bill within the meaning of an appropriation bill as the term
is used in Art. V, sec. 10. I conclude that a court probably
would hold the bill to be an appropriation bill and the par
tial veto by the governor in this case to be constitutional.

Your resolution requests an opinion with particular em
phasis upon the following two questions:

"1. In exercising his constitutional power to approve or
veto parts of appropriation bills, may the governor in fact
restructure the proposed law so as to change the intent of
the legislature?

"2. Because a veto may be overridden only by a two-thirds
majority, so as to enact the vetoed part notwithstanding the
objections of the governor, may the regular majority of the
legislature protect its rights through rescinding of their
approval of the remainder of a bill vetoed in part, so as to
assure that no part of the bill partially vetoed shall then be
the law of this state?"

The statement of the first question almost answers it
self. When the legislature passes an appropriation bill, its
intent is to create a law in the terms of that bill. When the

governor vetoes a portion of that bill, he has produced a
law which is not in strict accordance with the intent of the

legislature. The purpose of the partial veto power was de
scribed in the following terms in State ex rel. Martin v.
Zimmerman, (1940) 233 Wis. 442, at 447-448, 289 N.W.
662:

" * * * Its purpose was to prevent, if possible, the adop

tion of omnibus appropriation bills, logrolling, the practice of

jumbling together in one act inconsistent subjects in order

to force a passage by uniting minorities with different

interests when the particular provisions could not pass on

their separate merits, with riders of objectionable legisla

tion attached to general appropriation bills in order to
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force the govemor to veto the entire bill and thus stop the
wheels of government or approve the obnoxious act. ♦ ♦ * "

The first of the two specific questions quoted above must
be answered in the affirmative. Any other answer would
render the partial veto provision of the constitution mean
ingless.

The pertinent language of Art. V, sec. 10, of the Consti
tution provides:

" * * * Appropriation bills may be approved in whole or
in part by the governor, and the part approved shall be
come law, and the part objected to shall be returned in the
same manner as provided for other bills. <* * * "

In the Zimmerman case, supra, it was contended that
the partial veto so changed the legislative program as to
render the approved portion invalid. In answer to this con
tention the decision stated:

"  * It must be conceded that the governor's partial
disapproval did effectuate a change in policy; so did the
partial veto of the bill involved in the case of State ex rel.
Wisconsin Tel. Co. v. Henrys supra, which this court held
to be valid. The question here is whether the approved
parts, taken as a whole, provide a complete workable law.
We have concluded that they do, and we must give them
effect as such." (233 Wis. at 450)

In State ex rel. Wis. Tel. Co. v. Henry, (1936) 218 Wis.
302, 260 N.W. 486, the court also had reached the conclusion
that the partial veto power enabled the governor to pass
on "each separable piece of legislation."

Thus there are limits to the use of the partial veto. The
governor may veto part of an appropriation bill, but the re
mainder must constitute a complete, workable law. If the
partial veto meets that test, the part of the bill approved
becomes law.

In the instant matter, the portions of S.B. 565 which were
approved by the governor do constitute a complete, work
able law. The vetoed portion of the bill, I am told, would
not materially affect the revenues from clerk's fees and suit



Opinions of the Attorney General 101

taxes. Aside from this immaterial connection between the

increase in judicial salaries and the vetoed restriction upon
the indigents' exemption from payment of clerk's fees and
suit taxes, there is no connection between the approved
parts of the bill, on the one hand, and the vetoed part on
the other.

Your second specific inquiry is whether the regular ma
jority of the legislature may protect its rights by rescind
ing their approval of the portions of the bill not vetoed, "so
as to assure that no part of the bill partially vetoed shall
then be the law of this state." The answer is in the negative.

Art. V, sec. 10, expressly provides, in the case of an ap
propriation bill which has been approved in part by the
governor, that "the part approved shall become law * *
Thus, when the governor approves an appropriation bill in
part only, the part approved has become law and may only
be repealed by the legislature pursuant to a subsequent bill.

RWWiBWW

Temporary Assistance—Dept. of HSS—^The State Depart
ment of Health and Social Services is not compelled to reim
burse counties for "such temporary assistance" as may be
needed pursuant to sec. 49.01 (7) under sec. 49.04 (1) for
any claims for reimbursement pertaining to relief granted
after June 6, 1968. Based upon the decisions of two three-
judge federal courts in Wisconsin and upon a later decision
by the United States Supreme Court, the concept of "temp
orary assistance" as that term is used under sees. 49.01 (7)
and 49.04 (1) no longer existed after June 6, 1968.

June 26, 1970.

Wilbur J. Schmidt, Secretary

Department of Health and Social Services

You inquire concerning the correct interpretation of sees.
49.01 (7) and 49.04, Stats., following the United States Su-
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preme Court's decision holding all durational residence re
quirements relative to eligibility for public welfare benefits
unconstitutional.

Prior to the court decision to be discussed later in this

response, the sharing of responsibility between the State
of Wisconsin and the several counties in granting benefits
for general relief and for categorical aid programs was
established by the above statutes. Section 49.01 (7), Stats.,
provided and, in fact, still provides that:

"Definitions. As used in ch. 49:

<< ^ $

"(7) ̂ Eligible' or 'eligibility' means a dependent person
who has continuously resided for one whole year in this
state immediately prior to an appliccbtion for relief except
that temporary assistance including medical care may be
granted during the initial year to meet an emergency situa
tion pending the negotiations for the return of the appli
cant and family to the former place of residence or legal
settlement outside this state or to meet a medical emergency
developing during the initial one year period of residence.
Such temporary assistance shall not extend beyond 30 days
unless a medical emergency requires further extension.
* * *" (Emphasis supplied.)

Moreover, sec. 49.04 (1), Stats., provided and still pro
vides :

"State dependents. (1) From the appropriation made in
sec. 20.435 (4) (e) the state shall reimburse the counties for
such temporary assistance as may be needed pursuant to
sec. 49.01(7) for all dependent persons who do not have a
settlement within any county in this state and who have
resided in the state less than one year."

In Ramos v. Health and Services Bd. of State of Wis.,
(E.D. Wis. 1967) 276 F. Supp. 474, decided by a three-judge
court, the durational residence requirement under sec. 49.01
(7), Stats., was held unconstitutional as it pertained to fed
erally sponsored and funded categorical aid programs. In
Denny v. Health and Social Services Bd. of State of Wis.,
(E.D. Wis. 1968) 285, F. Supp. 526, decided June 6,1968, by
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the same three-judge panel, this same provision was held
unconstitutional as applied to applicants for general relief as
opposed to categorical aid benefits. Prior to and after these
decisions, similar decisions were rendered by various feder
al courts throughout the country, and several of these de
cisions were appealed and consolidated in the United States
Supreme Court.

In Shapiro v, Thompson, (1969) 394 U.S. 618, 89 S.Ct.
1322, 22 L.Ed. 2d 600, decided April 21, 1969, the Supreme
Court held that all such durational residence requirements
were unconstitutional on various grounds. The effect of
this ruling was to render subsec. (7) of sec. 49.01, Stats., un
constitutional either in whole or in part. At the very least,
this decision, in effect, eliminates from that subsection the
clause underlined above referring to a one year residence re
quirement. This decision also raises the additional question,
which is the subject of your inquiry, concerning the effect,
if any, of the references to "temporary assistance" within
sees. 49.01 (7) and 49.04 (1), Stats.

At the outset, it is arguable that the decision in the
Shapiro case effectively eliminated subsec. (7) of sec. 49.01,
Stats., from our valid statutes relating to public assistance
and relief. However, even if it can be said that some portion
of sec. 49.04 (1), Stats., has been preserved, it is my opinion
that the concept of "temporary assistance" no longer exists.

The reference to temporary assistance under subsec. (7)
constitutes an exception to the one year residence require
ment. Therefore, when the one year residence requirement
is eliminated from our statutes, the temporary assistance
exception necessarily also is eliminated. As all persons
otherwise eligible for public assistance or relief programs
must be granted benefits without considering their length
of residence in this state, there is no longer any need for
providing what used to be known as temporary assistance.

The wording of the statutes do not permit severability of
the residence requirement from the provision for temporary
assistance reimbursement. The test of severability is stated
in Muench v. Public Service Commission, (1952) 261 Wis.
492, 515-0, 53 N.W. 2d 514, 55 N.W. 2d 40.
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" 'It is well understood that part of a statute may be un
constitutional and the remainder may still have effect,
provided the two parts are distinct and separable and are
not dependent upon each other J " (emphasis supplied)

When material provisions of the statute ai'e declared un
constitutional, it is nevertheless possible to sever the statute
and hold the remaining portions valid, "... if the part up
held constitutes, independently of the invalid portion, a
complete law in some reasonable aspect. . (emphasis sup
plied) State ex rel. Milwaukee County v. Boos, (1959) 8
Wis. 2d 215, 99 N.W. 2d 139.

Severability is not permissible because the reimburse
ment provided for in sec. 49.04, Stats., is made pursuant to
sec. 49.01 (7), Stats. With the latter section removed, there
would be no statute defining temporary assistance which
could then be funded under sec. 49.04, Stats. Removing sec.
49.01 (7), Stats., would make sec. 49.04, Stats, meaningless.
Also, if sec. 49.01 (7), Stats., is totally eliminated, there
remains no definition of the concept of temporary assist
ance. Thus, sec. 49.04, Stats., could not be considered dis
tinct, separable and independent from sec. 49.01 (7), Stats.

It necessarily follows, therefore, that the state is not
compelled to reimburse the counties for "such temporary
assistance as may be needed pursuant to sec. 49.01 (7)"
under sec. 49.04 (1), Stats.

It is my opinion, therefore, that (1) the counties are liable
for the pajmient of all general relief without any reimburse
ments of temporary assistance pursuant to sees. 49.01 (7)
and 49.04, Stats., forthcoming from the state, and (2) the
joint sharing of financial responsibility among the federal,
state and county governments under the categorical aid
programs is effective immediately upon the approval of
any application again with no reimbursement of temporary
assistance forthcoming from the state to the counties during
the first 30 days residence or, for that matter, during the
entire first year of the recipient's residence in Wisconsin.

You further ask concerning the date upon which the
state's duty to reimburse the counties under sec. 49.04 (1),
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Stats., relating to temporary assistance, ceased. The RaTnos
decision, which was filed on November 20, 1967, specifically
stated that the holding related only to the categorical aid
programs and further invited counsel for plaintiff to amend
the complaint to include general relief if counsel so desired.
As this amendment was not made, the Denny case was ini
tiated for the purpose of extending the Ramos holding to
general relief. The Denny decision and order were entered
June 6, 1968.

It is my opinion that as of June 6,1968, the state depend
ent program embodying temporary assistance ceased to
exist in Wisconsin for the above stated reasons unless the

United States Supreme Court had upheld the position taken
by the several states in the Shapiro case. It is clear from
Shapiro that, although that case specifically dealt with
categorical aids, all durational residence requirements simi
lar to sec. 49.01 (7), Stats., are unconstitutional whether
applied to categorical aid programs or to general relief pro
grams. The effect of the Shapiro holding is to sustain the
Denny ruling by the three-judge federal court in issuing
the preliminary injunction and, therefore, it is my opinion
that the state's duty to reimburse any county for tempor
ary assistance under sec. 49.04 (1), Stats., ceased on June
6, 1968, the date on which the court in Denny enjoined the
defendants from enforcing the one year residence require
ment. Thus, any claims for reimbursement under sec. 49.04
(1), Stats., which your department receives or has received
pertaining to any relief granted after June 6, 1968, should
be rejected.

Your question, of course, arose primarily under statutes
in effect prior to the recent amendments contained in ch.
154, Laws 1969. Under ch. 154, sees. 49.18 (2) (a), 49.19
(4) (b), 49.22 (1) (c) and 49.61 (2) (b). Stats., all have
been amended in an attempt to comply with the Shapiro
case. Each of these provisions, as they pertain to the four
categorical aid programs, generally provides that an appli
cant must allow the county agency 15-30 days to process
his application with pajnnents of aid not being retroactive
beyond the first of the month in which eligibility is estab
lished. These changes, however, would not affect my con-
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elusions contained herein relative to the abolition of the

concept of temporary assistance.

RWW:DPJ

IndtLstrial Sites—Industry—^In view of the legislative
declaration as to public need and public purpose, sec. 66.521,
Stats., which authorizes Wisconsin cities, villages and towns
to acquire industrial sites and buildings to promote the de
velopment of industry, is not unconstitutional upon its face.

June 29, 1970.

Warren P. Knowles, Governor

In your letter of March 26, 1970, you have asked me for
my opinion on the constitutionality of sec. 66.521, Stats.,
created by ch. 278, Laws 1969.

There are no facts before me other than the statute it

self. Accordingly, my opinion on the public purpose doctrine
is limited to a consideration of the statutory declaration by
the legislature.

Section 66.521, Stats., authorizes Wisconsin cities, villages
and towns to acquire industrial sites and buildings to pro
mote the development of industry. The financing of the ac
quisition of property is accomplished by the issuance of
municipal revenue bonds.

The legislative declaration as to public purpose is found
in the newly created sec. 66.521 (1), Stats., which states:
"66.521 PROMOTION OF INDUSTRY. (1) FINDINGS.

It is found and declared that industries located in this state

have been induced to move their operations in whole or in
part to, or to expand their operations in, other states
to the detriment of state, county and municipal revenue
raising through the loss or reduction of income taxes, real
estate and other local taxes, and thereby causing an in
crease in unemployment; that such conditions now exist in
certain areas of the state and may well arise in other ai'eas;
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that economic insecurity due to unemployment is a serious
menace to the general welfare of not only the people of the
affected areas but of the people of the entire state; that un-
emplo5rment results in obligations to grant public assistance
and in the payment of unemployment compensation; that
the absence of new economic opportunities has caused work
ers and their families to migrate elsewhere to find work and
establish homes, which has resulted in a reduction of the
tax base of counties, cities and other local governmental
jurisdictions impairing their financial ability to support
education and other governmental services; that security
against unemployment and the preservation and enhance
ment of the tax base can best be provided by the promo
tion, attraction, stimulation, rehabilitation and revitalization
of commerce, industry and manufacturing; that there is a
need to stimulate a larger flow of private investment funds
from banks, investment houses, insurance companies and
other financial institutions. It is therefore declared to be

the policy of this state to promote the right to gainful em
ployment, business opportunities and general welfare of
the inhabitants thereof and to preserve and enhance the tax
base by authorizing municipalities to acquire industrial
buildings and to finance such acquisition through the is
suance of revenue bonds for the purpose of fulfilling the
aims of this section and such purposes are hereby declared
to be public purposes for which public money may be spent
and the necessity in the public interest for the provisions
herein enacted is declared a matter of legislative determina
tion."

This language is almost identical to the legislative find
ings in sec. 59.071 (2), Stats. The only differences between
the two declarations are those necessitated by the creation
of separate county agencies to issue the bonds under sec.
59.071, Stats., and the reliance upon municipalities to issue
the bonds under sec. 66.521, Stats.

In 1967 our Supreme Court examined the constitutionality

of ch. 90, Laws 1965, which created sec. 59.071, Stats.,

known as the "Industrial Development Law." Under its pro

visions counties are permitted to organize industrial de-
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velopment agencies pursuant to eh, 181, Stats., the Wiscon
sin Nonstock Corporation Law.

In State ex rel. Bowman v. Barczak, (1967) 34 Wis. 2d
57, 69, 148 N.W. 2d 683, the court said:

"In view of the legislative declaration as to public need
and public purpose, sec, 59.071, Stats., is not unconstitution
al upon its face. However, our decision cannot in any way
be construed as containing an imprimatur of approval upon
any actual performance by an industrial development cor
poration, and the respondents can glean but small comfort
from this lawsuit. Nevertheless, the housekeeping expendi
ture involved in the case at bar and also the declaration of

public purpose contained in the statute are entitled to our
approval.

"We cannot at this point determine whether the corpora
tions which may be created under this law will carry out
the lofty purposes of the statute in a constitutional manner.
The powers given to industrial development corporations
under this enactment are so extensive that such a corpora
tion might confer a direct benefit to a private industry with
only a remote benefit to the general public; such action
would be abhorrent to the constitution of Wisconsin even if
it were deemed consistent with the statute. The possibility
of operational illegality does not of itself condemn the legis
lation because, as noted earlier, we presume constitutionali
ty, and the relator has not presented us with facts demon-
sti-ating that the instant expenditure is not for a valid pub
lic purpose under the statute." (Emphasis supplied.)

Under these circumstances, the court's analysis of the
public purpose doctrine in State ex rel. Bowman v. Barczak,
supra, would be applicable to sec. 66.521, Stats.

Other constitutional considerations will now be consider
ed and may be disposed of in a manner similar to that found
on pages 72-73 of State ex rel. Bowman v. Barczak, supra.

Section 66.521, Stats., does not provide for the creation of
municipal debt in excess of the constitutional limits pro
vided in sec. 3, art. XI, Wis. Const.
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Section 66.521 (4) (a), Stats., provides in part:

" * * * Bonds and interest coupons issued under authority
of this section shall never constitute an indebtedness of the

municipality, within the meaning of any state constitutional
provision or statutory limitation, and shall not constitute
nor give rise to a pecuniary liability of the municipality or
a charge against its general credit or taxing powers.

Since no municipality is under a legally enforceable obli
gation no municipal debt is created.

Section 3, Art. VIII, Wis. Const., prohibits the giving and
lending of state credit in aid of any individual, association
or corporation. Sec. 4, art. VIII, Wis. Const., prohibits the
state from contracting any public debt except as provided.
These constitutional proscriptions are not violated because
no legally enforceable debt against the state is created.

Section 10, Art. TOI, Wis. Const., is not violated because
this prohibition against works of intemal improvement
applies only to works engaged in by the state, and is not
applicable to activities carried on by municipalities.

It should be noted that in the Barczak decision the Su

preme Court expressed its concern over the lack of facts
in the case before it. It was cautious to conclude at pages
75-76:

"We conclude that the relator has not met the burden of

presenting facts which would enable this court to declare
the Industrial Development Act unconstitutional. We do
not purport, however, to uphold the constitutionality of sec.
59.071, Stats., as applied to any modus operandi which
is not before us. With regard to the public-purpose doctrine
we go no further than to hold that the disbursement by the
county treasurer of Milwaukee county of a sum to be used
for the Milwaukee County Industrial Development Corpora
tion's operating expenses does not on its face violate any
constitutional provisions.

"By the Court.—Sec. 59.071, Stats., is declared to be con
stitutional, as limited in the opinion."

The constitutionality of sec. 66.521, Stats., can best be
determined by a test case which would allow a trial court



110 Opinions of the Attorney General

to thoroughly examine the facts of an actual operation be
fore it would be reviewed by the Supreme Court.

In view of the legislative declaration as to public need
and public purpose, sec. 66.521, Stats., is not unconstitution
al upon its face.

RWWiAPH

State Fair—Site Change—Senate B. 706, which would
create sec. 13.85, Wis. Stats., to encourage and permit pri
vate development of a facility on which the annual state
fair would be held, does not violate the internal improve
ments clause (Art. VIII, sec. 10) of the Wisconsin Consti
tution. The validity of such a proposal under the "public
purpose" doctrine cannot be determined until more facts are
known, but S.B. 706 does not, on its face, violate this rule.

July 6, 1970.

The Honorable the Senate

S. Res. 36 (1969) requests my formal opinion on the con
stitutionality of S.B. 706 (1969) with regard to the "inter
nal improvements" clause of Art. VIII, sec. 10, of the Wis.
Const.

The bill authorizes the Department of Local Affairs and
Development to invite proposals for private development
and operation of a facility on which the annual state fair
would be held. The bill's stated intent is to:

" * * * encourage private development of a facility in
Milwaukee county at which an annual state fair would be
held at no cost or expense to the state. Such a facility would
be operated as a private venture. The current state fair
program at the exposition center at West Allis would be ter
minated upon the satisfactory completion of said facility.
The state would, by contractual arrangement with the own
er, establish standards for the programs and activities con
ducted on the private facilities as part of the annual state



Opinions op the Attorney General 111

fair so as to assure protection of the public interest and to
preserve the customary program content of an educational,
agricultural, cultural, conservation and trade nature."

The depai'tment is to analyze all proposals and report to
the building commission. The building commission is auth
orized to approve a proposal "which is found to be consistent
with the public interest and the intent of this legislation,"
and to contract with the Southeastern Wisconsin Eegional
Planning Commission fOr a study of the best use of the
present state fair site at West Allis, which would be
abandoned.

Article VIII, sec. 10, of the Constitution provides in part
that "the state shall never contract any debt for works of
internal improvement, or be a party in carrying on such
works ..."

State ex rel. La Follette v. Renter, (1966) 33 Wis. 2d 384,
147 N.W. 2d 304, expi'essly reaffirmed the definition of
"works of internal improvement" first stated in Rippe v.
Becker, (1894) 56 Minn. 100, 57 N.W. 331, and adopted by
the Wisconsin court in State ex rel. Owen v. Donald, (1915)
160 Wis. 21, 151 N.W. 331. That definition is as follows:

" 'Works of internal improvement,' as used in the con
stitution, means, not merely the construction or improve
ment of channels of trade and commerce, but any kind of
public works, except those used by and for the state in
performance of its governmental functions, such as a state
capitol, state university, penitentiaries, reformatories, asy
lums, quarantine buildings, and the like, for the purposes
of education, the prevention of crime, charity, the preserva
tion of public health, furnishing accommodations for the
transaction of public business by state officers, and other
like recognized functions of state government."

The state has, of course, been providing direct assistance
to the state fair since its inception without any question as
to whether the fair—or fairground construction—constitut
ed a work of internal improvement. Under the above quoted
text, a state fair—having education and advancement of the
agricultural sciences as its primary goals—is clearly a
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govermnental function; and the state's indirect participa
tion in carrying it on is no less proper under this section
of the constitution than its direct participation has been
over the years.

The resolution seeking my opinion goes no further than
requesting my advice on the application of the internal im
provements clause. However, in order to avoid a further
inquiry, I have also considered the effect of the "public
purpose" doctrine—a long-standing "constitutional" rule of
hazy origins which has best been described as a "judicial
articulation of the belief that governmental power should
be used for the benefit of the entire community." See Mills,
"the Public Doctrine in Wisconsin." 1957 Wis. L.Rev. 40.

Although the origins of the doctrine are unclear, there
is no doubt as to its validity, for the Wisconsin court has
consistently recognized that the state can raise taxes and
appropriate funds only for "public purposes" of "statewide
concern." Heimerl v. Ozaukee Coiinty, (1949) 256 Wis. 151,
158, 40 N.W. 2d 564; State ex rel. Bowman v. Ba/rczak,
(1967) 34 Wis. 2d 57, 148 N.W. 2d 683. The rule for determ
ining whether or not a "public, statewide purpose" is served
by a particular appropriation is set forth in State ex rel.
Thomson v. Giessel, (1953) 265 Wis. 207, 215-216, 60 N.W.
2d 763, as follows (quoting 81 C.J.S., Stats., p. 1149, sec.
133):

" 'Generally, in connection with the validity of the ex
penditure of state funds, what is ... a public purpose, is a
question for the legislature to decide, with respect to which
it is vested with a large discretion, which cannot be con
trolled by the courts unless its action is clearly evasive. . . .
Where a doubt exists whether the purpose of an appropria
tion is public or private, it will be resolved in favor of the
validity of the appropriation, . . .'

"That rule has been followed in Wisconsin. In the case

of Brodhead v. Milwaukee, 19 Wis. *624, this court said:

" 'To justify a court in declaring a tax void, and arresting
proceedings for its collection, the absence of all possible pub
lic interest in the purposes for which the funds are raised
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must be so clear and palpable as to be immediately percep
tible to every mind. Claims founded in equity and justice, in
in the largest sense of those terms, or in gratitude or chari
ty, will support a tax.' (Headnotes 3 and 4.)"

See also State ex rel. La Follette v. Renter, (1967) 33
Wis. 2d 384, 397, 147 N.W. 2d 304; State ex rel. La Follette
V. Renter, (1967) 36 Wis. 2d 96, 114-115, 153 N.W. 2d 49.

If a public purpose can be conceived which might ration
ally be deemed to justify an act of the legislature, courts
cannot further weigh the adequacy of the need or the wis
dom of the method. State ex rel. Zillmer v. Krentzherg,
(1902) 114 Wis. 530, 549, 90 N.W. 1098; State ex rel. Bow
man V. Barczak, (1967) 34 Wis. 2d 57, 68,148 N.W. 2d 683.

It is clear that if the purpose of an expenditure is legiti
mate because it is "public," it will not be defeated because
some private intei'ests benefit. Conversely, incidental bene
fits to the public which result from the promotion of private
interests do not justify their aid through the use of pub
lic funds. Am. Jur., Public Funds, pp. 757-758, §57. Between
these two extremes, the matter is primaidly one for the
exercise of legislative discretion, and, as indicated above, the
legislative judgment will only be overturned in "a plain case
of departure from every public purpose which could reason
ably be conceived."

Although a definite answer to the public pui^pose/private
benefit question must await formulation of a specific pro
gram defining in detail the nature and extent of the state's
participation, I see no constitutional flaw in the general idea
of some state participation in the private operation of the

annual Wisconsin State Fair. The fair itself fulfills a tradi

tional public pui*pose, and the only forseeable constitutional

question will relate to extent of the private benefits flowing

from the state's participation in the project. As indicated,

this cannot be determined until more detailed program in

formation is available.

Insofar as S.B. 706 itself is concerned, however, I find no

constitutional infirmities in its terms based on either Art.
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VIII, sec. 10, Wis. Const., or on the "quasi-constitutional'
public purpose doctrine.

R\VW:WFE

Women's Working Hours—Civil Rights Act—Sec. 103.02,
Wis. Stats., and administrative rules limiting the maximum
hours women may work are superseded by provisions of the
Civil Rights Act of 1964 as to employers covered by that
Act, but other employers remain subject to the state law.

July 27, 1970.

Edward E. Estkowski, Chairman

Department of Industry, Labor and Human Relations

You ask whether state and federal laws proscribing dis
crimination in employment based on sex supersede the state
law imposing limitations on the maximum hours of work for
women.

By sec. 103.02, Stats, (and administrative rules made
pursuant thereto), no female may be employed at employ
ment or in places of employment, which are broadly defined,
more than a prescribed number of hours, e.g., as stated in
subsec. (1):

<( 3|c

"At day work, more than nine hours in any one day, or
more than fifty hours in any one week. Provided, that dur
ing emergency periods of not to exceed four weeks in any
calendar year any female may be employed for not to ex
ceed ten hours in any one day and not more than fifty-five
hours in any one week, such excess time to be paid for at
the rate of one and one-half times the regular rates,

"At night work, more than eight hours in any one night,
or more than forty-eight hours in any one week.

"Day work is done between six o'clock A.M., and eight
o'clock P.M., of the same day; provided, that employment
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not more than one night in the week after eight o'clock P.M.
shall not be considered night work.

Violation of the limitations provided subjects an em
ployer to liability for a penalty of $10 to $100 for each
offense.

For more than a hundred years Wisconsin has restricted
the maximum hours of labor of women. See ch. 83, Laws

1867. The undoubted purpose of these statutes and rules is
to protect the health, safety and welfare of women in em
ployment. The constitutionality of such classification has
been established for many years. The state has a legitimate
interest in the protection of the welfare of women. In
Muller V. Oregon, (1908) 208 U.S. 412, 421, 28 S.Ct. 324,
52 L.Ed. 551, in sustaining the constitutional authority of
the state to limit the working hours of women to ten
hours in one day, the court stated that "woman's physical
structure and the performance of maternal functions place
her at a disadvantage in the struggle for subsistence" and
her physical well-being "becomes an object of public interest
and care in order to preserve the strength and vigor of the
race." In West Coast Hotel Co. v. Parrish, (1939) 300 U.S.
379, 394-395, 57 S.Ct. 578, 81 L.Ed. 703, 108 A.L.R. 1330,
referring to Midler v. Oregon, the court said:

"* * * We emphasized the need of protecting women
against oppression despite her possession of contractual
rights. We said that 'though limitations upon personal and
contractual rights may be removed by legislation, there is
that in her disposition and habits of life which will operate
against a full assertion of those rights. She will still be
where some legislation to protect her seems necessary to
secure a real equality of right.' Hence she was 'properly
placed in a class by herself, and legislation designed for
her protection may be sustained, even when like legislation
is not necessary for men, and could not be sustained.' We
concluded that the limitations which the statute there in

question 'places upon her contractual powers, upon her
right to agree with her employer, as to the time she shall
labor' were 'not imposed solely for her benefit, but also
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largely for the benefit of all.' Again, in Quong Wing v. Kir-
kendaU, 223 U.S. 59, 63, 32 S.Ct. 192, 56 L.Ed. 350, in refer
ring to a differentiation with respect to the employment of
women, we said that the Fourteenth Amendment did not
interfere with state power by creating a 'fictitious equality.'
We referred to recognized classifications on the basis of
sex with regard to hours of work and in other matters, and
we obseiwed that the particular points at which that differ
ence shall be enforced bj'' legislation were largely in the
iwwer of the state. In later rulings this Court sustained the
regulation of hours of work of women employees in Riley v.
Massachusetts, 232 U.S. 671, 34 S.Ct. 469, 58 L.Ed. 788
(factories), Miller v. Wilson, 236 U.S. 373, 35 S.Ct. 342, 59
L.Ed. 628, L.R.A. 1915F, 829 (hotels), and Bosley v. Mc
Laughlin, 236 U.S. 385, 35 S.Ct. 345, 59 L.Ed. 632 (hospi
tals)."

See Hoyt v. Florida, (1961) 368 U.S. 57, 82 S.Ct. 159, 7
L.Ed. 2d 118; Goesaert v. Cleary, (1948) 335 U.S. 464, 466,
69 S.Ct. 198, 93 L.Ed 163; Ward v. Luttrell, (E.D. La. 1968)
292 F.Supp. 162,164; Gruenwald v. Gardner, (2d Cir. 1968)
390 F. 2d 591, 592-593; United States v. St. Glair, (S.D.N.Y.
1968) 291 F.Supp. 122, 124-125. "A constitution^ statute
cannot be contrary to public policy,—it is public policy."
Borgnis v. Falk Co., (1911) 147 Wis. 327, 351,133 N.W. 209.

It is also within the legislative power to fix maximum
hours of work for both men and women, United States v.
Dwrby, (1941) 312 U.S. 100, 125, 61 S.Ct. 451, 85 L.Ed. 609,
but Wisconsin and many other states have not done so.
The recent effort of youi' department to have the law so
extended was unsuccessful. A. B. 687, 1969 legislature.

A compelling philosophical argument can be made that
men deserve similar protection in the interests of health,
safety and welfare. Legislative failure to provide such pro
tection does not invalidate the law, as stated by the court
in West Coast Hotel Co. v. Parrish, (1939) 300 U.S. 379,
400, 57 S.Ct. 578, 81 L.Ed. 703, upholding a state minimum
wage law for women:

" * * * The argument that the legislation in question
constitutes an arbitrary discrimination, because it does not
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extend to men, is unavailing. This Court has frequently held
that the legislative authority, acting within its proi^er field,
is not bound to extend its regulation to all cases which it
might possibly reach. The Legislature 'is free to recognize
degrees of harm and it may confine its restrictions to those
classes of cases where the need is deemed to be clearest.' If

'the law presumably hits the evil where it is most felt, it is
not to be overthrown because there are other instances to

which it might have been applied.' There is no 'doctrinaire
requirement' that the legislation should be couched in all
embracing tei-ms."

In 1961, the legislature amended the state nondiscrimina-
tion statute to prohibit discrimination based on sex. Section
111.32 (5), Stats., now provides in part:

a  s)!

"(d) The prohibition against discrimination because of
sex does not apply to the exclusive emplojnnent of one sex in
positions where the nature of the work or working condi
tions provide valid reasons for hiring only men or women,
or to a differential in pay between employes which is based
in good faith on any factor other than sex.

"(s) It is discrimination because of sex: 1. For an em
ployer, labor organization, licensing agency or person to
refuse to hire, employ, admit or license, or to bar or to
terminate from employment or licensing such individual, or
to discriminate against such individual in promotion, com
pensation or in terms, conditions or privileges of employment
or licensing;

« « $ $

The nondiscrimination statute, in my opinion, does not
supersede the lawful regulation of hours women may work.
In United States v. Borden Co., (1939) 308 U.S. 188, 198-
199, 60 S.Ct. 182, 84 L.Ed. 181, the court said:

"It is a cardinal principle of construction that repeals by
implication are not favored. When there are two acts upon
the same subject, the rule is to give effect to both if possi
ble. * * " The intention of the legislature to repeal 'must be
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clear and manifest.' * * * It is not sufficient as was said by
Mr. Justice Story in Wood v. United States, 16 Pet. 342, 362,
363, 10 L.Ed. 987, 'to establish that subsequent laws cover
some or even all of the cases provided for by [the prior
act] ; for they may be merely affirmative, or cumulative, or
auxiliary.' There must be 'a positive repugnancy between the
provisions of the new law and those of the old; and even
then the old law is repealed by implication only, pro tanto,
to the extent of the repugnancy.' "

I do not find an inescapable or irreconcilable conflict be
tween the statutes involved. An employer may comply with
both by following the policy of applying the limitations on
hours to male and female employees. Different limitations
are permissible if based on factors other than sex. An em
ployer who denies equality of employment, promotion, or
pay between the sexes must be prepared to justify such
action under the nondiscrimination statute. Compliance by
an employer with the laws regulating women's hours of
employment would not preclude a determination of discrim
ination based on sex. For example, it would be discrimina
tory for an employer to refuse to hire women by fixing the
length of the working shift a half-hour longer than the
law allows women to work.

Section 703 (a) and (e) of Title VII of the Civil Rights Act
of 1964 (Pub. L. 88-352, 78 Stats. 253) makes it an unlawful
employment practice for an employer to fail or refuse to
hire or otherwise to discriminate against any individual with

respect to compensation, terms, conditions, or privileges of

emplo3ment because of sex, or to limit, segregate, or classi

fy his employees so as to deprive or tend to deprive an

employee of employment opportunities or adversely affect
his status as an employee because of sex, except where sex

is a "bona fide occupational qualification" reasonably neces

sary to the normal operation of that particular business or

enterprise. 42 U.S.C. §2000e-2. In general, the Act applies
to employers engaged in interstate commerce who have 25

or more employees for each working day of 20 or more

calendar weeks in the year. Sec. 701 (b); 42 U.S.C. §2000e.
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First impression suggests that the Federal Act serves a
purpose similar to the Wisconsin nondiscrimination statute
and is not in conflict with the state laws limiting working
hours of women. In Colorado Anti-Discrim. Com/n v. Con

tinental Air L., (1963) 372 U.S. 714, 722, 83 S.Ct. 1022, 10
L.Ed. 2d 84, the court ruled that mere identity of legislative
subject matter did not invalidate or preempt state measures
under Art. VI, Clause 2 of the U.S. Constitution, stating:

" * * * To hold that a state statute identical in purpose
with a federal statute is invalid under the Supremacy Clause,
we must be able to conclude that the purpose of the federal
statute would to some extent be frustated by the state
statute."

There is persuasive evidence that congi*ess did not intend
to supersede reasonable state regulation of maximum work
ing hours of women.

The Civil Rights Act of 1964 expressly provides for state
activity in complement with federal purposes. Sec. 708 of
Title VII (42 U.S.C. §2000e-7) states:

"Nothing in this subchapter shall be deemed to exempt
or relieve any person from any liability, duty, penalty, or
punishment provided by any present or future law of any
State or political subdivision of a State, other than any such
law which purports to require or permit the doing of any
act which would be an unlawful employment practice under
this subchapter."

Pursuant to sec. 706 (b) of the Act (42 U.S.C. §2000e-5),
no charge of an unlawful employment practice may be filed
with the Equal Employment Opportunity Commission under
sec. 706 (a) until the expiration of 60 days after proceedings
have been commenced under the fair employment practice
law of the state. The aim and emphasis of the Act—^and of
the Wisconsin statute—are on private settlement and elimi
nation of unfair practices without litigation through volun
tary conference, persuasion and conciliation. Ctdpepper v.
Reynolds Metals Company, (5th Cir. 1970) 421 F. 2d 888,
891, and Murphy v. Industrial Comm., (1968) 37 Wis. 2d
704, 711-712a, 155 N.W. 2d 545, 157 N.W. 2d 568.
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Section 1104, Title XI of the Civil Rights Act of 1964 (42
U.S.C. §2000h-4) recites:

"Nothing contained in any title of this act shall be con
strued as indicating an intent on the part of Congress to
occupy the field in which any such title operates to the ex
clusion of State laws on the same subject matter, nor shall
any provision of this Act be construed as invalidating any
provision of State law unless such provision is inconsistent
with any of the purposes of this Act, or any provision there
of."

W^en the Civil Rights Act of 1964 was pending in Con
gress, all but seven states had maximum work hour limita
tions for women. American Women*s Report of the Presi
dent's Commission on the Status of Women (1963), p. 36. It
is unlikely that congress intended these long-established
provisions to be swept silently away.

Although provision against discrimination based on sex
was a belated addition to the Act, the quoted regulation ap
pears to be consonant with the purpose and policy of the
Act in treating with other forms of discrimination. See 1964
U.S. Code Cong, and Adm. News, p. 2355.

On December 2,1965, the Equal Employment Opportunity
Commission, whiqh administers the federal act, promulgated
guidelines on discrimination because of sex, providing in
part (29 C.F.R. §1604.1, 30 F.R. 14927):

4: 4c

"(b) The Commission believes that some state laws and
regulations with respect to the employment of women, al
though originally for valid protective reasons, have ceased
to be relevant to our technology or to the expanding role
of the woman worker in our economy. We shall continue
to study the problems posed by these laws and regulations
in particular factual contexts, and to cooperate with other
appropriate agencies in achieving a regulatory system more
responsive to the demands of equal opportunity in employ
ment.

"(c) The Commission does not believe that Congress in
tended to disturb such laws and regulations which are in-
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tended to, and have the effect of, protecting women against
exploitation and hazard. Accordingly, the Commission will
consider limitations or prohibitions imposed by such state
laws or regulations as a basis for application of the bona
fide occupational qualification exception. However, in cases
where the clear effect of a law in current circumstances is

not to protect women but to subject them to discrimination,
the law will not be considered a justification for discrimina
tion."

On August 19, 1969, the Commission revised this reading
of congressional intent relating to the effect of the Act's
"saving clauses" on protective state regulations (34 F.R.
13367):

« « *

"(b) (1) Many States have enacted laws or promulgated
administrative regulations with respect to the employment
of females. Among these laws are those which prohibit or
limit the employment of females, e.g., the employment of
females in certain occupations, in jobs requiring the lift
ing or carrying of weights exceeding certain prescribed
limits, during certain hours of the night, or for more than
a specified number of hours per day or per week.

"(2) The Commission believes that such State laws and
regulations, although originally promulgated for the pur
pose of protecting females, have ceased to be relevant to
our technology or to the expanding role of the female work
er in our economy. The Commission has found that such
laws and regulations do not take into account the capaci
ties, preferences, and abilities of individual females and
tend to discriminate rather than protect. Accordingly, the
Commission has concluded that such laws and regulations
conflict wth Title VII of the Civil Rights Act of 1964 and
will not be considered a defense to an otherwise established

unlawful employment practice or as a basis for the applica
tion of the bona fide occupational qualification exception."

While construction by an administrative agency is entitled
to deference, the courts are the final authorities on issues
of statutory construction and are not obliged to jiffirm a
construction contrary to congressional intent or the langu-
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age of the statute. Volkswagenwerk Aktien v. Federal Ma/r.
Com'n, (1968) 390 U.S. 261, 272, 88 S.Ct. 929, 19 L.Ed. 2d
1090, and Phillips v. Martin Marietta- Corp., (5th Cir. 1969)
411 F. 2d 1, 3.

The Fair Labor Standards Act of 1938 (29 U.S.C. Sees.
201 et seq.), as amended, including the Equal Pay Act of
1963 (29 U.S.C. Sec. 206 (d)), also prohibits employers in
interstate commerce from discriminating between employes
in pay, except where the differential is based on a factor
other than sex, such as seniority, productivity, etc. This pro
vision is in pari materia with the Civil Rights Act of 1964
Schulz V. Wheo.ton Glass Company, (3rd Cir. 1970) 421 F.
2d 259, 264. The Fair Labor Standards Act contains the non
interference clause (29 U.S.C. §218):

"No provision of this chapter or of any order thereunder
shall excuse noncompliance with any Federal or State law
or municipal ordinance establishing a minimum wage higher
than the minimum wage established under this chapter or
a maximum workweek lower than the maximum workweek

established under this chapter * *

As the Wisconsin restrictions on maximum hours (sec.
103.02, Stats., and ch. Ind. 74, Wis. Adm. Code) are more
stringent than those of this Federal Act (29 U.S.C. §207),
there would seem to be no preemption or supersedure in
volved. In respect to a correlative issue in Rivera v. Division
of Industrial Welfare, (Cal. App. 1968) 71 Cal. Rptr. 739,
762-763, the court said:

"A specific regulation of the Industrial Welfare Commis
sion may enter a relatively narrow regulatory sphere re
served by Congi'ess or may actually conflict with a federal
regulation. (See, for example. United Air Lines, Inc. v. In
dustrial Welfare Committee, supra, 211 Cal. App. 2d 729,
28 Cal. Rptr. 238.) Indeed, conflict is charged here, that is,
by establishing minimum pay and working conditions of
women and not men, California indulges in a discriminatory
emplojnnent practice prohibited by the Federal Civil Rights
Act, supra. One group of real parties in interest contends
that the Industrial Welfare Commission orders result in
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discrimination against women by inducing employers to hire
men at less pay. Other real parties in interest argue that
the orders discriminate against men by confining their pro
tection to women (and minors). One is tempted to rejoin
that a state regulation which discriminates against both
sexes discriminates against neither.

"There is nothing in the history of the Federal Civil
Rights Act indicative of congressional intent to abrogate
state legislation fixing minimum pay and working conditions
for women. The state legislation does not sanction disci'imi-
nation between the sexes, and there is no evidence that such
is its effect. The federal act permits hiring selection based
upon a 'bona fide occupational qualification' necessary to the
normal operation of the enterprise. (42 U.S.C.A., §2000e-2,
subd. (e).) As we interpret this provision, the absence of
state-imposed minimal standards for male employees is not
a bona fide occupational qualification which would permit
an employer to hire male applicants and reject females.
Since federal law would require the employer to accept or
reject both sexes without regard to state-imposed minimal
standards for one, the state law deprives neither sex of
equal job opportunities. In terms of equal pay and working
conditions, the state law and regulations neither require
nor permit employers to maintain men at conditions inferior
to those of women. Whether the Federal Civil Rights Act or
federal equal pay statute (29 U.S.C.A. §206, subd. (d)) re
quires employers to bring male employees up to the mini
mum standards which state law fixes for females, is an
interpretive and enforcement problem for the federal agen
cies, one which is not before us in this proceeding. As a
practical matter, the minimal conditions provided for women
tend to become a common floor for all. That employers will
or may in practice employ male workers at inferior condi
tions is at best a speculation. We find no enforced discrimi
nation between the sexes arising from state law, hence no
conflict with federal anti-discrimination legislation."

A month after this state court decision, a California Dis
trict Court in Rosenfeld v. Southern Pacific Cow/pany, (C.D.
Cal. 1968) 293 F.Supp. 1219, 1224, involving employer re
fusal to consider a woman for a position as agent-telegraph-
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er because of a state code limitation on weights that women
employees were permitted to lift, ruled:

"The California hours and weights legislation violates
the provisions of the Civil Rights Act of 1964. Accordingly,
such legislation is contrary to the Supremacy Clause (Art.
VI, Clause 2) of tlie United States Constitution and, there
fore, is void, and of no force or effect."

Despite the cogency of reasoning to support a contrary
conclusion, it is my opinion that the federal courts would
hold that the Civil Rights Act of 1964, as to employers sub
ject to its provisions, supersedes our state statutes and rules
restricting maximum working hours of women in employ
ment. The attorneys general of other states, including Michi
gan, North Dakota, South Dakota, Oklahoma and Pennsyl
vania, have written opinions of similar effect.

In Eich/wds v. Griffith Rubber Mills, (D.C. Ore. 1969)
300 F.Supp. 338, 340, the court held:

" * ♦ * Except in rare and justifiable circumstances, * ̂  *

the law no longer permits either employers or the states to
deal with women as a class in relation to emplojment to
their disadvantage. * * * Individuals must be judged as in
dividuals and not on the basis of characteristics generally
attributed to racial, religious, or sexual groups. The partic
ular classification in Order No. 8 may be reasonable under
the Equal Protection Clause, but it is no longer permitted
under the Supremacy Clause and the Equal Employment
Opportunity Act."

Although the United States Supreme Court has not pro
vided the authoritative answer, federal courts which have
ruled on the sex discrimination issue under the Civil Rights
Act of 1964 have barred employers from classifying em
ployes according to sex for purposes of compensation and
working conditions unless the employer could prove that all
or substantially all women would be unable to fulfill the
duties of the position.

Even when it is cleai' that a rational basis exists for an

employer to discriminate against women as a class in filling
a position, e.g., where men can on the average perform the
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tasks more efficiently and more safely, the employer may
not do so lest the bona fide occupational exception swallow
the rule against discrimination. Cheat-wood v. South Cen
tral Bell Telephone & Tel. Co., (M.D. Ala., N.D. 1969) 303
F.Supp. 754, 759.

In Weeks v. Southern Bell Telephone & Telegraph Co..
(5th Cir. 1969) 408 F. 2d 228, 236, the court held that refusal
of a company to permit a woman to fill a "strenuous" job as
switchman violated the Civil Rights Act, stating:

" * * * Title VII * * * vests individual women with the

power to decide whether or not to take on unromantic tasks.
Men have always had the right to determine whether the
incremental increase in remuneration for strenuous, dan
gerous, obnoxious, boring or unromantic tasks is worth the
candle. The promise of Title \T!I is that women are now to be
on equal footing. We cannot conclude that by including the
bona fide occupational qualification exception Congress in
tended to renege on that promise."

See also Schulz v. Wheaton Glass Company, (3rd Cir.
1970) 421 F. 2d 259; Bowe v. Colgate-Palmolive Company,
(7th Cir. 1969) 416 F. 2d 711. Cf., Phillips v. Martin Mariet
ta Corp., (5th Cir. 1969) 411 F. 2d 1.

From the federal decisions, I conclude that it would be an
unlawful emplojonent practice for an employer under the
Civil Rights Act of 1964 to treat female employes as a class
in limiting the maximum hours they may work each day
or each week without regard to individual differences. Ac
cordingly, you are advised that the Wisconsin statute and
rules regulating maximum hours of women are superseded
with respect to those employers who are subject to the
Civil Rights Act of 1964. Other employers not covered by
the federal act remain subject to the hour limitations of
the Wisconsin law. The problems and inequities flowing from
disparate treatment under the state and federal laws de
serve careful legislative and administrative attention.

RWWrGS
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Dept. of HSS—CompensaMon Standards—Pursuant to
sec. 49.50 (2), the State Department of Health and Social
Services has authority to prescribe statewide compensation
standards applicable to county welfare department em
ployes. Under sees. 46.22 (3) and 59.15 (2) (c), any fixing
of salaries of such employes by county boards of supervisors
must be within the limits of the statewide prescribed stand
ards.

July 31, 1970.

Wilbur J. Schmidt, Secretary

Department of Health and Social Services

You have requested my opinion on a number of questions
concerning the authority of the State Department of Health
and Social Services to prescribe statewide compensation
standards for county welfare department employes.

Your first question is whether the State Department of
Health and Social Services has authority to prescribe state
wide compensation standards for county welfare department
employes.

The answer to this question is "yes."

The primary source of your department's power is set
forth in sec. 49.50 (2), Stats., which provides:

"RULES AND REGULATIONS, MERIT SYSTEM. The
department shall adopt rules and regulations, not in conflict
with law, for the efficient administration of aid to the
blind, old-age assistance, aid to families with dependent
children and aid to totally and permanently disabled persons,
in agreement with the requirement for federal aid, including
the establishment and maintenance of personnel standards
on a m.erit basis. The provisions of this section relating to
personnel standards on a merit basis supersede any incon
sistent provisions of any law relating to county personnel;
but this subsection shall not be construed to invalidate the

provisions of s. 46.22 (6)."

Insofar as we are concerned herein, there are three main
expressions in the statute which indicate that your depart-
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merit, as state supervisor, has authority to prescribe and
require compliance with statewide compensation standards
for county welfare employes.

First, the rules which you adopt must be in agreement
with the requirement for federal aid.

42 U.S.C.A., Public Health and Welfare, sec. 302 (5), pro
vides that the state plan for administration of old-age assis
tance programs shall include methods relating to the estab
lishment and maintenance of personnel standards on a merit
basis and that such plan go to the selection, tenure and
compensation of employes.

The same requirement is found in 42 U.S.C.A., Public
Health and Welfare, sec. 602 (a), which relates to the state
plan for administration of aid and services to needy families
with children.

Federal law governing other programs referred to in sec.
49.50 (2), Stats., have similar requirements.

Federal law requires that compliance with the approved
state plan shall be mandatory on all political subdivisions of
the state administering federal funds in such cases. 42
U.S.C.A. sec. 602 (1). If a state does not set up and abide
by a suitable employe merit system, federal funds may be
withheld. 42 U.S.C.A. sees. 804, 605, 715, 1204, 1384.

In Norton v. Blaylock, D.C. Ark. 1968, 285 F.Supp. 659, it
was stated that requirements of federal grants-in-aid pro
grams that states set up and operate under personnel merit
systems express a congressional policy in favor of security
of welfare employes who have attained permanent status.

Federal rules set forth "Standards for a Merit System of
Personnel Administration" and are applicable to all person
nel, both state and local, unless exempted. 45 CFR 70.6 pro
vides standards for a job classification plan and 45 CFR
70.7 sets forth compensation plan standards as follows:

"A plan of compensation for all classes of positions in the
agency will be established and maintained. Such plan wiU
include salary schedules for the various classes in which
the salary of a class is adjusted to the responsibility and
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difficulty of the work. The salary range for each class will
consist of minimum, intervening, and maximum rates of
pay to provide for salary advancements within the range.
In arriving at such salary schedules, consideration will be
given to the prevailing rates for comparable positions in
other departments of the State and to other relevant fac
tors. The State administrative agencies will adopt plans for
salary advancements based upon quality and length of ser
vice. Salary laws and rules and regulations uniformly ap
plicable to departments of the State government will be giv
en consideration in the formulation of the compensation
plan."

Second, your rules and regulations must provide for "the
establishment and maintenance of personnel standards on
a merit basis."

A merit system is a civil service system. However, it
should be noted from a reading of sees. 49.50 (5) and
46.22 (6), Stats., that there must be compliance with the
state-prescribed merit system, at least insofar as compen
sation standards are concerned, even where there is an
existing county system of civil service.

A merit system of civil service in Wisconsin includes the
idea of a workable compensation plan. See sees. 16.01,16.105,
16.106,16.19, 59.07 (20), 59.21 (8), 63.09, 63.11, Stats. Also
see 15 Am. Jur. 2d, Civil Service, sec. 29, Compensation, 491.
Other portions of a system include provisions for job classi
fication, recruitment, examination and testing, certification
and appointment, promotion, reclassification, performance
evaluation, hearing, suspension and dismissal. The list is
not all inclusive. However, a merit system cannot operate
effectively unless there is job classification and a reason
able compensation plan which relates thereto.

Third, sec. 49.50 (2), Stats., expressly provides that:

"The provisions of this section relating to personnel stand
ards on a merit basis supersede any inconsistent provisions
of any law relating to county personnel; * *

Your questions are prompted in part by contentions by
some county board supervisors that passage of ch. 154,
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Laws 1969, removes the merit rule as a controlling factor
in employe-employer relations in county welfare depart
ments and permits that the county boards of supervisors
have a free hand in the fixing of employes' salaries.

Chapter 154, Laws 1969, amended sec. 46.22 (3), Stats., as
follows:

"The county director of public welfare shall serve as the
executive and administrative officer of the county depart
ment of public welfare. In consultation and agreement with
the county board of public welfare he shall prepare and
submit to the county board of supervisors an annual budget
of all funds necessary for the county department, and shall
prepare annually a full report of the operations and admin
istration of the department. County hoard of super
visors shall review and approve, reject or revise by majority
vote the annual budget of the county department of public
welfare. The county director shall recommend to the county
board of public welfare the appointment and-fixkig-ef-ssd-
aries of employes necessary to administer the functions of
the department, subject to the-provisioHs-of-sub. (6) and
s. 49.50 (2) to (5) and the rules and-regulations promulgat
ed thereunder. The county director shall make recommendor-
tions to the county board of supervisors who shall fix the
salary of such employes."

I am of the opinion that ch. 154, Laws 1969, did not alter
the authority of the State Department of Health and Social
Sendees to establish statewide compensation standards for
county welfare employes. As far as we are herein concerned,
the only change effected by the amendment of sec. 46.22 (3),
Stats., was to transfer, from the county board of public
welfare to the county board of supervisors, the power to
fix the salaries of county welfare department employes
within the limits of the compensation standards adopted
by the state department.

Your department has prescribed statewide compensa

tion standards for county welfare employes for many

years. In interpreting sec. 46.22, (3), Stats., as it previously

existed, former attorneys general have recognized the
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power of your departemnt to establish statewide compensa
tion standards under sec. 49.50 (2) to (5), Stats. See 44
GAG 262 (1955), 46 GAG 137 (1957), 52 GAG 117 (1968).

Those opinions concluded that the authority of the coun
ty board of public welfare under sec. 46.22 (3), Stats., and
the county board of supervisors under sec. 59.15 (2) (c).
Stats., to fix the compensation of employes of the county
welfare department was limited by any rules and regula
tions your department had adopted pursuant to sec. 49.50
(2) to (5), Stats.

In Kenosha County C. H. Local v. Kenosha County, (1966)
30 Wis. 2d 279, 140 N.W. 2d 277, the court referred to the
limited power of the county board under sec. 59.15 (2) (c),
Stats., and at p. 282 stated:

"The aforesaid language supports the respondents' asser
tion that it was the legislature's intention to place control
of the compensation of county welfare workers in the hands
of the public welfare depai4:ment so as to facilitate the
maintenance of a statewide progi'am of public welfare, as
well as to insure a centralization of administration in order

to procure and retain federal financial grants.

"We share the following viewpoint expressed by the trial
judge:

" 'When sec. 59.15 and sec. 46.22 are read together it
seems evident that the authority and duty to determine
wages and functions of employees has been vested by the
legislature in the County Department of Public Welfare and
not in the County Boai'd of Supervisors.' "

The court held that the county board of public welfare
had limited power with respect to fixing wages of county
welfare workers, but that such power was subject to the
statewide plan. At p. 283 the court stated:

" * * * The state is obliged to meet certain standards in
regard to federally supported welfare programs. While such
programs are administered on a county basis, they are sub
ject to a statewide plan of which federal approval is re
quired."



Opinions of the Attorney General 131

In amending sec. 46.22 (3), Stats., the legislature trans
ferred any county fixing-of-salaries power from the coun
ty board of public welfare to the county board of supervis
ors. The power transferred in the last sentence is not made
expressly subject to the provisions of sec. 49.50 (2) to (5),
Stats. There was no reason to limit the power in this sec
tion. Sec. 59.15 (2) (c), Stats., expressly limits the power
of the county board as follows:

" (c) The board may provide, fix or change the salary or
compensation of any such office, board, commission, commit
tee, position, employe or deputies to elective officers with
out regard to the tenure of the incumbent (except as pro
vided in par. (d)) and also establish the number of employes
in any department or office including deputies to elective
officers, and may establish regulations of employment for
any person paid from the county treasury, but no action of
the board shall be contrary to or in derogation of the rules
and regidations of the department of health and social ser
vices pursuant to s. U9.50 (2) to (5) relating to employes
administering old-age assistance, aid to dependent children,
aid to the blind and aid to totally and permanently disabled
persons or ss. 68.01 to 63.17." (Emphasis supplied.)

The legislature was aware of the limitation in sec. 59.15
(2) (c). Stats., as it expressly amended the same by ch.
366, s. 117 (2) (b). Laws 1969.

Failure of the legislature to delete the precedence langu
age of the last sentence of sec. 49.50 (2), Stats., is addition
al grounds for concluding that the legislature did not intend
to give the county board of supervisors a free hand in fixing
the salaries of county welfare department personnel.

Your second question is whether such standards must in
clude reasonable options available to the various counties.

The answer to this question is in the affirmative.

Your present county merit system compensation stand
ards contain the following rules which are in part at least
the basis of county option.

Rule PW-PA 10.25 (4) provides:



132 Opinions of the Attorney General

" (4) At least the minimum for the class shall be paid, but
no county shall be precluded from paying in excess of the
maximum provided in the salary schedule although no reim
bursement shall be made on any amount of salary in excess
of the maximum provided in the schedule."

Rule PW-PA 10,26 provides in part:

"(1) The County Board of Supervisors under Sec. 46.22
(3), Wis. Stats, shall establish a minimum for each class of
position at any step within the range. Example: An agency
may select Step (4) as the minimum for the Social Work
Supervisor Il-County classification, Step (3) as the mini
mum for the Social Worker V-County classification, and at
the same time select Step (5) as the minimum for the
Typist 1-County classification. Agencies are encouraged to
select a minimum for each class of position which will en
able them to successfully recruit for staff vacancies. In
counties with court attached staff, the juvenile court judge
shall establish a minimum for each class of position at
tached to the court."

Former sec. 46.22 (3), Stats., contemplated that the coun
ty board of public welfare have some degree of latitude in
fixing salaries, and present sec. 46.22 (3), Stats., as amend
ed by ch. 154, Laws 1969, and sec. 59.15 (2) (c). Stats., con
template that the county board of supervisors eXercise some
power in that regard. Statewide standards without any
options would leave the county boai'd of supervisors power
less in the area, with the possible exception of granting,
increasing or reducing merit increases recommended by the
county director. Your present stand^ds include a number
of options, including those noted above, which would give
meaning to the power granted county boards of supervisors
in sees. 46.22 (3) and 59.15 (2) (c). Stats., and which are
conducive to making the compensation standards workable
in the several counties of the state which may vary, in popu
lation, economic resources, employment needs or other ma

terial characteristics.

Your third question is whether the county board of super
visors, acting under sec. 46.22 (3), Stats., as amended by
ch. 154, Laws 1969, must conform to the state standards.
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choosing options which are available, in order to gain re
imbursement from state and federal funds.

I am of the opinion that there must be compliance with
the state standards in order to gain reimbursement and
that a county cannot ignore the merit rule even where the
county does not claim reimbursement. The federal laws and
regulations cited above provide that reimbursement may be
withheld for noncompliance.

Your fourth question is whether sec. 111.70, Stats., has
any applicability to county welfare employes as it pertains
to salary or fringe benefits. This statute deals with the
right of municipal employes to organize and join labor
unions and to bargain in municipal employment.

This question was answered in the affirmative in 52 OAG
117, 120, 121. The reasoning and conclusion reached in that
opinion are applicable here.

Your Rule PW-PA 10.28 (7) provides:

"(7) When the County Board provides for across-the-
board increases for all county employees, employees of the
agency may be granted increases in accordance with this
provision within the established range of their classifica
tions and at inten^als of less than one calendar year."

In order to maintain a proper relationship between the
salaries of employes of various departments, welfare de
partment employes have a legitimate interest in being repre
sented in conferences and negotiations at the county level
which deal with salaries and fringe benefits.

Your fifth question is whether your department can
delegate the development of compensation standards to
counties having a civil service system.

The answer to this question is "no."

The state can request the assistance, recommendations
and cooperation of the county civil service agency in estab
lishing the statewide standards. The county agency should
be aware of special needs within the county. However, sec.
49.50 (5), Stats., is specific as to the functions which may
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be delegated and fonnulation of the compensation standards
to be applicable to county welfare department employes is
not included. That statute provides:

"(5) COUNTY PERSONNEL SYSTEMS. In counties
having a civil service system, the department may delegate
to the civil service agency in such county responsibility for
determining qualifications of applicant by merit examina
tion, provided the standards of qualifications and examina
tions have been approved by the department and the de
partment of administration. The personnel in such counties
shall be exempt from such reexamination provided such
personnel has qualified for present positions by examina
tions conducted pursuant to standards acceptable to the
department."

The compensation plan which your department is author
ized to promulgate is one which establishes statewide stand
ards and a county does not have statutory authority to de
termine such standards. Sec. 66.80 (2), Stats., only em
powers the named governmental units to "contract jointly
* * * for any joint project, wherever each portion of the
project is within the scope of the authority" of the contract
ing units. 48 OAG 231.

RWW.-RJV

Claims Service Contract—Workmen's Compensation—^A
"claims service contract" lacking the element of indemnifi
cation is not a workmen's compensation insurance contract,
is not in violation of applicable laws or regulations but
nevertheless may be regulated if Insurance Commissioner
determines public interest so requires.

July 30, 1970.

Stanley G. DuRose, Commissioner
Office of Commissioner of Insurance

Pabst brewing company (hereafter, Pabst), a domestic
industrial corporation, obtained an order from the Depart-
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ment of Industry, Labor and Human Relations (hereafter,
ILHR), formerly the Industrial Commission, exempting
Pabst from its obligation to insure payment of workmen's
compensation benefits to its employes pursuant to sec.
102.28 (2), Stats. Pabst thereafter procured a contract of
workmen's compensation insurance from Fireman's Fund
Insurance Company (hereafter. Fireman's Fund), an insur
ance company licensed to operate in this state, providing
"excess workmen's compensation insurance" respecting that
amount of all workmen's compensation claims exceeding
$25,000 as a result of any one occurrence. It is noted that
under this insuring agreement Fireman's Fund incurs no
liability for the satisfaction of claims by Pabst employes
under workmen's compensation up to the retention limit of
$25,000 per occurrence, such liability remaining solely in
Pabst. However, with respect to Pabst's retention (retained
liability of $25,000 or less) Fireman's Fund and Pabst have
entered into a "claims service contract" under which Fire

man's Fund agrees to (1) determine the amounts of such
benefits and arrange for prompt payment thereof by or on
behalf of Pabst, while specifying Fireman's Fund has no
obligation to pay such amounts, (2) defend any proceeding
against Pabst seeking such benefits and any suit against
Pabst alleging such injury and seeking damages on account
thereof, while, again. Fireman's Fund has no obligation to
pay such amounts, (3) make such investigation, negotiation,
and settlement of any claim or suit on behalf of Pabst as
Fireman's Fund should deem expedient, while, again. Fire
man's Fund has no obligation to pay any part of such bene
fits or damages, (4) pay all premiums on bonds to release
attachments for an amount not in excess of $25,000, all
premiums on appeal bonds required in any such defended
proceeding or suit, while, again. Fireman's Fund has no ob
ligation to apply for or furnish any such bonds, (5) pay all
expense incurred by Fireman's Fund, all costs taxed against
Pabst in any such proceeding or suit and all interest accru

ing after entry of judgment until there shall have been

paid, or tendered, or deposited in court such part of such

judgment as shall not exceed $25,000 as the result of any

one accident or occurrence, and (6) reimburse Pabst for
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all reasonable expenses, other than loss of earnings, incur
red at the request of Fireman's Fund.

Under this claims service contract Pabst is obligated to
reimburse Fireman's Fund upon demand for such amounts
paid on behalf of Pabst together with "allocated loss adjust
ment expenses" (not exceeding $25,000) as a result of any
one accident or occurrence. "Allocated loss adjustment ex
penses" is defined in this contract to mean all expenses paid
by Fireman's Fund in connection with claims settlement
which can be directly allocated to a particular claim, other
than salaries and traveling expenses of insurance company
employes, insurance company overhead, or fees paid to in
dependent adjusters. The consideration which Pabst agrees
to pay Fireman's Fund is composed of a "service premium"
and a "loss adjustment premium." The "seiwice premium"
is to be determined by applying a rate of .00390 to each
barrel of beer produced by Pabst in Wisconsin. The "loss
adjustment premium" is declared to be 11.7% of the pay
ments with respect to claims defended or settled by Fire
man's Fund in accordance with its service contract obliga
tions. The "loss adjustment premium" is, in fact, equal to
that portion of the Wisconsin workmen's compensation rat
ing formula allowed for claims administration by the Wis
consin Workmen's Compensation Rating Bureau in preparing
its rate scale under sees. 205.03, 205.04, 205.05, 205.06, 205.-
07 and 205.08, Stats.

You ask:

Whether this claim service contract is in essence a con

tract of workmen's compensation insurance constructed,
however, to evade, and in violation of, applicable law respect
ing policy form, rate regulation and premium tax require
ments for workmen's compensation insurance.

Your concern over contractual validity, as I understand
it, only relates to the "claims service contract" and not
the "excess workmen's compensation insurance contract,"
except perhaps as it relates to the former.

The first issue, then, is—is the "claims service contract"
a contract of insurance?
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In 57 GAG 87, 90, it was stated:

"A contract of insurance is in its nature aleatoiy, volun
tary, executory, conditional, and personal, and except as to
life and accident, it is one of indemnity. * * *"

Also, see 44 C.J.S. Insurance, Sec. 1, p. 473; Sec. 223, p.
927.

Aleatory contracts have been defined as "those where
performance on the part of one is conditioned on a fortuitous
event." Southern Surety Co, v, MacMiUan Co., (1932) C.C.A.
Okl., 58 F. 2d 541, 549.

Stated another way, it may be said that an insurance
contract, with certain exceptions not relevant here, essen
tially involves a risk (related to an uncertain event, the hap
pening of which may cause a loss) for which one party
undertakes to indemnify the other party's loss for a stated
consideration (premium).

Although the "claims service contract" above described
does deal with a risk (workmen's compensation claims not
over a certain amount) which could result in a loss to Pabst,
the indemnification aspect appears to be absent. Fireman's
Fund arranges for prompt pajnnent of appropriate claims
but the payment is to be made by or on behalf of Pabst;
Fireman's Fund, by the contract's language, has no obliga
tion to pay such amounts. The same disclaimer of liability
on the part of Fireman's Fund exists with respect to its
undertaking the defense of legal proceedings.

It is not clear what the parties intended to include as
"reasonable expenses, other than loss of earnings" which
Pabst might incur at the request of Fireman's Fund and for
which Pabst is to be reimbursed by Fireman's Fund. How
ever, since these expenses can only occur with Pabst's con
sent, it is difficult to see how this can constitute a risk of
loss on Pabst's part.

Nor is it controlling that the "claims service contract"
uses terms such as "loss adjustment premium" normally
found in insurance contracts, any more than if the whole

contract were called a "claims service insurance contract."
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The question remains whether the contract in its entirety
is in fact a contract of insurance. In this instance, I regard
this as a close question.

However, because it lacks the "indemnification" charac
teristic, I conclude that the "claims service contract" you
have described is probably not a contract of insurance.

Although it has been brought to my attention that this
contract has in it certain elements which raise questions
with respect to the unauthorized practice of law, I deem
that a matter not appropriate for my consideration in this
opinion and express no view thereon.

Further, as was pointed out above, the "claims service
contract" does contain many characteristics peculiar to an
insurance contract; and if it were an insurance contract it
would, of course, be subject to premium tax. However, I
deem it unnecessary, for the purposes of this opinion, to
draw any conclusion, based on the information furnished
me, as to whether it is constructed to evade premium tax
or other statutory requirements. Likewise, the serious
question of whether the "claims service contract" may be
ultra vires the insurance company (a foreign corporation) is
one not necessary for resolution here.

Since these two contracts, i.e., the "claims service con
tract" and the excess workmen's compensation insurance
contract, are between the same parties, deal with the same
subject matter and are potentially, if not actually inter
related, it is necessary to consider whether either of them,
or more pertinently, the two together may be contrary to
public policy.

Contracts are against public policy when they tend to
injure the state or the public. Hawkins Realty Co. v. Hawk
ins State Bank, (1981) 205 Wis. 406, 286 N.W. 657. An
agreement is against public policy if it violates some public
statute. Pedrick v. First National Bank of Ripon, (1954)
267 Wis. 486, 66 N.W. 2d 154.

" * * * the general rule [is] that contracts repugnant to
justice * * * or which are against the general policy of the
law, are void."
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Ma/rshall v. Wittig, (1938) 213 Wis. 374, 379, 251 N.W.
439.

What is public policy in the area in which these contracts
operate?

" * * * The principle underlying this [workmen's compen
sation] act recognizes a public interest in those engaged in
the performance of services as employees, and such inter
est springs from the humane idea that an employee injured
or incapacitated or who meets his death in the course of
and while engaged in his employment should definitely be
provided for by way of compensation based upon a unifonn
scliedule. It is also further realized that the loss or damage

incurred is an economic one, which should be borne by the
industry in which the employee at the time of his injury is
engaged. The measure is a beneficient one, springing from
humane motives, and is founded upon sound economic doc
trine, and for this reason the rule is universally applied
wherever a compensation law has been enacted and is in
operation, that its provisions shall be liberally construed to
accomplish the beneficent purpose for which it was passed.
These fundamental ideas must always be prominently borne
in mind when issues raised under the act are to be deter
mined."

Ronning v. Industrial Comm., (1925) 185 Wis. 384, 387,
20 N.W. 652.

All of the provisions of ch. 102, Stats., referred to as the
"workmen's compensation act," including such sections as
102.28, 102.29, 102.30, 102.31 and 102.32 dealing with
workmen's compensation insurance, and any administrative
rules promulgated thereunder, are to be liberally construed
to effect the beneficient and human purposes of the act. And
those purposes are to protect the rights of the employe (or
his beneficiary) who may be injured or meet death in the
course of and while engaged in his employment and es
pecially to provide for his definite compensation, the expense
of which is to be borne by the industry in which the em
ploye is engaged.

If an employer makes an improvident contract of insur
ance respecting his liability under the act, this, of course.
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would not render the contract void as against public policy
unless the contract had the effect of impairing the employ
er's ability to meet his responsibilities under the act. I have
assumed, of course, that the excess workmen's compensa
tion insurance contract meets statutory requirements and
any rules, rates, filings, etc. under ch. 205, Stats.

However, in addition to the foregoing considerations of
public policy, the Commissioner of Insurance has been given
rather broad rule making power with respect to workmen's
compensation insurance. Section 205.08 (8), Stats., gives him
power to make reasonable rules necessary to enforce sees.
205.01 to 205.17, Stats. Also, he may make investigations,
examinations and hold hearings with reference to any
subject over which he has jurisdiction. Sec. 205.02 (2),
Stats.

Insurers licensed to transact workmen's compensation in
surance business are required to be members of the Wiscon
sin Compensation Rating Bureau (hereafter, Bureau). Sec.
205.03 (1), Stats. Although the Bureau is empowered to es
tablish, maintain and administer rules, regulations, classifi
cations, rates and rating plans to govern the transaction of
workmen's compensation insurance business (sec. 205.03
(1) (a). Stats.), the Commissioner of Insurance has power
to approve the Bureau's bylaws, (sec. 205.04 (1), Stats.), ap
prove a minimum adequate pure premium for each classifi
cation under which such insurance is written and approve
an expense loading in rates and rating plans (sec. 205.05
(4), Stats.) and approve all Bureau filings with respect to
manuals of classifications, rules, rates and rating plans.
Sec. 205.06, Stats. With respect to rate administration, the
Commissioner of Insurance has certain additional powers.
Sec. 205.08, Stats. With respect to rate making, due con
sideration is to be given to loss experience, catastrophic
hazards, reasonable underwriting profit, dividends, etc.,
and "to all other relevant factors within and outside this
state." Sec. 205.05 (1) (a). Stats. Rates may not be exces
sive, inadequate or unfairly discriminatory. Sec. 205.05 (1)
(c), Stats.

Section 204.52, Stats., provides in part:
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" * * No insurer * * * shall pay, allow or give, or offer
to pay, allow or give, directly or indirectly, as an inducement
to insurance, or after insurance has been effected, any re
bate, discount, abatement, credit or reduction of the prem
ium named in a policy of insurance, or any special favor or
advantage in the dividends or other benefits to accrue there
on, or any vaVmhle consideration or inducement whatever,
not specified in the policy of insurance, except to the extent
provided for in applicable filing. * * * "

The purpose of regulating insurance rates, basically, is to
promote the public welfare. See sec. 204.37, Stats.

I am unable to find any statute, administrative rule or
Wisconsin case law indicating that the contract or contracts
in question are prohibited or against public policy. This is
not to say, however, that this would not be a proper sub
ject for your investigation and, if you deem appropriate,
regulation under the statutes above cited.

In addition to the authority vested in you by statutes
cited above, I am of the further opinion that, upon investi
gation, you may determine that it would be in the public
interest to commence a proceeding under the provisions of
sec. 207.09, Stats., relating to unfair methods of competition
and unfair or deceptive acts or practices by persons engaged
in the business of insurance.

In my opinion, should your investigation reasonably lead
you to determine that the public interest required it, the
legislature has empowered you, through the use of appro
priately promulgated rules, to regulate the use, by a work
men's compensation or other insurer of a "claims service
contract" under certain circumstances, dependent upon the
evidence you may develop.

Factors you might wish to take into account (although
these are by no means exclusive) in ascertaining whether
the public interest requires regulation of these contracts
include: the effect such contracts may have upon approved
rates, rating plans, classifications, bureau filings, loss ex
perience, underwriting profit, dividends, whether such con
tracts may directly or indirectly cause rates to be unfairly
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discriminatory, excessive or inadequate, whether the use of
such a contract by an insurer is an unfair method of com
petition or an unfair or deceptive practice (which may in
clude premium tax considerations), whether the use of a
"claims service contract" together with an ordinary excess
workmen's compensation insurance policy constitutes a val
uable inducement not specified in the insurance policy and
not provided for in the applicable filing, whether this is a
prohibited activity under sec. 201.24 (1), Stats., [see 56
OAG 62], and other considerations aimed toward protecting
the rights of employes, employers, insureds, insurers and
other members of the public who may have a protective
interest in this area.

I conclude that the "claims service contract" is not a con

tract of insurance, not in violation of applicable laws or
regulations but is nevertheless an appropriate subject for
your regulation, should you determine the public interest
so requires.

RWW:JEA

Employment Agency—Dept. of ILHR—^Employment
agency counselors employed by a licensed employment agent
must be licensed under sees. 105.01 and 105.05, Stats.

August 18, 1970.

E. E. ESTOWSKI, Chairman

Department of Industry, Labor and Human Relations

You have asked me whether ch. 105, Stats., requires your
department to license private employment agency counse
lors. You state that counselors are generally employes of
licensed employment agents whose duties are line function,
instead of service function, in that they actively engage in
the business of finding employment for parties seeking work
and finding employes for those seeking workers and that
they receive a commission or salary.
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Section 105.01, Stats., as amended by eh. 444, Laws 1969,
reads as follows:

"The term 'employment agent':

"(1) Means all persons who furnish to persons seeking
employment, information enabling or tending to enable
such persons to secure the same, or who furnish employers
seeking laborers or other help of any kind, information
enabling or tending to enable such employers to secure such
help, or who keep a register of persons seeking employment
or help as aforesaid, whether such agents conduct their
operations at a fixed place of business, on the streets or as
transients, and also whether such operations constitute the
principal business of such agents or only a side line or an
incident to another business.

"(2) Does not include:

"(a) Any employer who procures help for himself only
or an employe of such an employer who procures help for
him and does not act in a similar capacity for any other
employer.

"(b) Any temporary help service defined as any person
employing individuals to render part-time or temporary ser
vices to, for or under the direction of a 3rd person, if the
person employing the individuals in addition to wages or
salaries pays federal social security taxes, state and federal
unemployment, contributions or taxes, carries workmen's
compensation insurance as required by state law and main
tains liability insurance covering the acts of its employes
while rendering services to, for or under the direction of a
3rd person.

"(c) Any hiring hall operated by a bona fide labor
union.

" (d) Any theatrical or booking agent."

Section 105.05 (1), Stats., as amended by ch. 444, Laws
1969, reads as follows:

"No person shall engage in the business of an employ
ment agent for profit, or receive any fee, charge, commis-
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sion or other compensation, directly or indii-ectly, for ser
vices as an employment agent, including modeling agencies
which secure work for persons to act as live models or to
model for photography, without first having obtained a li
cense from the department of industry, labor and human
relations and executing a bond as hereinafter provided. The
license shall constitute a license from this state to operate
as an employment agent for compensation and shall not be
transferable to any other person or inure to the benefit of
any person other than the licensee."

If a counselor-employe of an existing employment agent
is not specifically exempt by subsecs. (a), (b), (c) and (d)
of sec. 105.01 (2), Stats., he shall not engage in the business
of an employment agent for compensation unless he shall
have first obtained a license and executed a bond as required
by sec. 105.05 (1), Stats. From the all inclusive phrase, "all
persons," is excluded employers seeking help for themselves,
temporary help service, any hiring hall operated by a bona
fide labor union and theatrical or booking agent. An em
ploye of a licensed employment agent has not been exempted.

The well known rule applicable here is that "When a
statute is plain and unambiguous interpretation is unneces-
saiy, and intentions cannot be imputed to the legislature ex
cept those to be gathered from the terms of the law." Es
tate of Ries, (1951) 259 Wis. 453, 459, 49 N.W. 2d 483;
Cartwright v. Sharps, (1968) 40 Wis. 2d 494, 508, 162 N.W.
2d 5. In construing a statute, the courts are not at liberty to
disregard the plain, clear words of the statute. State v.
Pratt, (1967) 36 Wis. 2d 312, 317,153 N.W. 2d 18.

Therefore, it is my opinion that a private employment
agency counselor who supplies information concerning "help
of any kind," to persons seeking emplojrment or to em
ployers seeking laborers for compensation, must be licensed.

RWWrRGM

Computer Programs—Dept. of Adm.—Section 16.74,
Stats., permits the sale of computer programs as surplus
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provided the programs were not created for resale purposes.
Sections 18.01 and 18.02, Stats., requires that a computer
program, as public property, be made available to the public
for examination and copying pui'suant to proper regulations
relating thereto. The increasing use of computers warrants
extensive study into procedures dealing directly with the
disposition and protection of state computer programs.

August 19, 1970.

Wayne F. McGown, Secretary

Department of Administration

You ask, in light of the installation of some rather sophis
ticated state computer programs in such areas as statistical
analysis, civil engineering problem solving and data com
munications techniques, whether the state has the right to
sell these progi'ams and, if so, whether receipts from any
such sale could be reappropriated to the developing agency.

General statutory provisions which would authorize the
disposition of state property are found in sees. 16.74 (dis
posal of surplus items), and 18.01, Stats, (public access to
official property and records).

The applicability of either of the aforesaid statutory pro
visions depends on the physical nature of a computer pro
gram. As I understand it, a computer program, in its physi
cal sense, is the reduction of a process for the treatment
of data onto computer punch cards or magnetic tape and,
if desired, its verbalization on computer print-out sheets.
The cost for developing such a program, in many instances,
is substantial.

To begin with, it would appear that the program is physi
cal property which draws virtually all of its basic value
from ideas being reduced to tangible form rather than
from the property itself, in much the same way as a book
attains its value.

In Hancock v. State, (1966) (Tex Grim) 402 S.W. 2d 906,
it was held that computer programs were "property" with
in the Texas theft statutes.
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Provision for the sale of state property, not otherwise
specifically dealt with, is found in sec. 16.74, Stats.

Section 16.74, Stats., states:

"16.74 Requisitions: disposal of surplus items. Except as
otherwise provided in ss. 16.71 to 16.82 and in the rules
adopted pursuant thereto, all supplies, materials, equipment
and contractual services shall be purchased for and fur
nished to any office only upon requisition to the depai*t-
ment. The department shall prescribe the form, contents,
number and disposition of requisitions and shall prescribe
rules as to time and manner of submitting such requisitions
for processing. It shall also provide rules for the declaration
as surplus of supplies, materials and equipment in any agen
cy and for the transfer to other agencies or for the disposal
by private or public sale of supplies, materials and equip
ment. In either case due credit shall be given to the agency
releasing same." (Emphasis supplied)

There appears to be no problem in defining computer
programs as "supplies, materials or equipment" used in the
handling of data. The difficulty exists in determining wheth
er a computer program to be offered for sale is truly
"surplus," which is defined in Websters New World Diction
ary as "a quantity over and above what is needed or used."
Creating additional print-outs of a computer program solely
for the pui-pose of selling them would change the nature of
the extra programs and preclude their sale as "surplus"
within the terms of sec, 16.74, Stats. By definition, a com
puter program reduced to a physical state could be sold as
"surplus" only if it was created for purposes other than its
eventual resale. Section 16.74, Stats., does provide that "due
credit shall be given to the agency releasing same." This
would indicate that incremental costs incurred in creating
a "surplus" program, i.e. software, overhead, and added
computer printing time could be recovered by the develop
ing agency to the extent of sale proceeds.

The sale of any item of this nature must also be viewed
in light of statutory requirements providing for public ac
cess to state property for purpose of examination and copy
ing.
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Sections 18.01 (1) and (2), Stats., provide:

"18.01 (1) Each and every officer of the state, or of any
county, town, city, village, school district, or other munici
pality or district, is the legal custodian of and shall safely
keep and preserve all property and things received from
his predecessor or other persons and required by law to be
filed, deposited, or kept in his office, or which are in the
lawful possession or control of himself or his deputies, or to
the possession or control of which he or they may be law
fully entitled, as such officers.

" (2) Except as expressly provided otherwise, any person
may with proper care, during office hours and subject to
such orders or regulations as the custodian thereof may:
pres€i4be prescribes, examine or copy any of the property or
things mentioned in sub. (1). Any person may, at his own
expense and under such reasonable regulations as the cus
todian prescribes, copy or duplicate any materials, includ
ing but not limited to blueprints, slides, photographs and.
drawings. Duplication of university expansion materials
may be performed, away from the office of the custodian if
necessary,"

Subsection (1) defines the property subject to subsec. (2)
as "all property and things ... in the lawful possession of
. . . [the state officer] ..."

State ex rel. Youmans v. Owens, (1965) 28 Wis. 2d 672,
679, 137 N.W. 2d 470, held that the right to examine and
copy public documents extends to items in the possession
of the public officer, even though the same were not re
quired by law to be filed or recorded by that officer. The
broad definition found in subsec. (1) of sec. 18.01, Stats.,
would include a computer program reduced to physical pro
perty in the sense previously discussed.

Subsection (2) does provide for the establishment of rea

sonable regulations regarding the duplication of these pro

grams. Proper charges related to copying costs could be
made therefor and the proceeds secured by the copying

agency.
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Your inquiry also expressed the desire to recoup part of
the large investment incurred in the development of any
such computer program. Within the framework of the
statutes previously discussed, recovery, from a practical
standpoint, would be limited to the reasonable cost of repro
duction and handling. Sale of surplus property under sec.
16.74, Stats., would enable the sale of a program at its mar
ket value. This fact should, however, be considered in light
of the alternative right of a purchaser to obtain copies
pursuant to the provisions of sees. 18.01 and 18.02, Stats., as
previously discussed. Under such provisions charges would
be limited to reasonable charges for reproduction and handl
ing since the person making a demand under this section
would be entitled to copy the item at his own expense if he
so desired.

You further indicate that private industry has sought to
purchase these programs with the intent to use them for
profit-making purposes. As long as the state would con
tinue to sell these programs at reproduction cost it would
appear that their market value would approximate that
cost plus whatever service value the private industry could
offer. A similar situation exists in the federal government
when major studies such as the Warren report are pro
vided for publication by private publishing houses. Federal
laws prohibit the copyrighting of any federal publication
(17 U.S.C. sec. 8).

It is clear that the rapidly increasing use of computers
and computer programs by the state has created unique le
gal and economic issues not previously contemplated by the
legislature and those charged with supervising their de
velopment and use.

The substantial expenditures involved in developing these
programs, and their substantial intrinsic value once created,
warrant study into current uses and possible misuses of
state computer output. Specifically, extensive and thorough
going analysis must be directed toward (a) legislation relat
ed to the treatment and disposition of state developed com
puter programs, and (b) protection of these programs from
improper appropriation by establishing administrative regu-
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lations and-using appropriate copyright, patent and licens
ing procedures.

RWW:BAC

Stocks—State, of Wis. Investme/nt Board—Commingling
of common stocks of various employe trust funds is not
prohibited by sec. 25.17 (3) (f). Stats. The question of
commingling of common stock belonging to the various
employe trust funds is one which must be resolved by the
State Treasurer in conjunction with and at the direction of
the State of Wisconsin Investment Board and the trustees

of each of the funds as a matter of business judgment.

September 4, 1970.

Harold W. Clemens, Treasurer

In the performance of your duties as treasurer of the
State of Wisconsin Investment Board you have interpreted
sec. 25.17 (3) (f), Stats., which reads:

"Every investment shall be held as an asset of the fund
by which purchased and, except as otherwise provided by
law, the loss or gain shall inure thereto."

as requiring segregation by funds of the securities deposited
with you which constitute the assets of the various em
ploye trust funds.

The particular trust funds with which you are concerned
are the conservation wardens pension fund, state life fund,
state teachers retirement fund, Milwaukee teachers retire
ment fund, Wisconsin retirement fund, and veterans trust
fund. The assets of these funds are invested by the State

of Wisconsin Investment Board and title taken in the name

of the Board. In purchasing investments the Board takes
delivery of the securities in the form of several certificates

in denominations, corresponding to the share of each fund

in the particular investment. These certificates are then
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deposited with you and are segregated by funds in your
vaults.

The language of sec. 25.17 (3) (f), Stats., does not in it
self prescribe physical segregation of funds but merely
establishes the assets of each fund held by the Investment
Board as separate trusts. Similarly, ch. 75, sec. 13, Laws
1967, which states:

«  :it :it * Separate employe trust funds shall not be

commingled by virtue of this act, but the moneys in each
segregated employe trust fund shall continue to be admin
istered on a segregated basis."

relates to administration of the funds, not the manner in
which the assets of these funds are to be held.

The case law indicates a relaxation by the courts of the
rules related to earmarking of ti-ust assets and commingling
of trust funds. Relaxation of the rules is also evident in the

enactment of statutes permitting trustees to register trust
investments in the name of a nominee. In those cases where

a trustee registers investments in the name of a nominee,
such investments are no longer identifiable as trust assets
except in the books of the trustee. Thus the requirement of
earmarking is eliminated in the interest of the economy of
transfer achieved by such registration.

As to the funds here in question, ch. 386, Laws 1969,
which created sec. 25.17 (7) (b), Stats., specifically auth
orizes that investments of the various trust funds may be
purchased and held in the name of a nominee.

The anticipated use of this new procedure raises the
question of whether the custodian, because of the provisions
of sec. 25.17 (3) (f). Stats., must physically segregate the
stock certificates purchased with the assets of each of the
six employe trust funds or whether it may receive stock
certificates which are incapable of being physically placed
in the respective funds because they do not themselves re
flect the number of shares owned by each of the funds. The
latter method would result in economies in purchasing com
mon stock, in the costs of custodial services and possibly
in other ways.
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It is my opinion that the keeping of records to show the
ownership of the various funds in the common stock pur
chased for such funds by the State of Wisconsin Investment
Board is sufficient compliance with the requirements of
sec. 25.17 (3) (f), Stats., and that physical segregation of
certificates is not a statutory requirement.

Though the use of a nominee does away with the strict
requirement of earmarking trust fund assets, it does not
necessarily permit commingling of the assets of the various
funds. At best, it may be seen as recognition by courts and
legislatures that deviation from the strict common law rule
may be justified in certain instances where dictated by good
business practice.

Similarly with respect to commingling, it is pointed out
in II Scott on Trusts, sec. 179.2, p. 1434:

"Under some circumstances it may be reasonable to min
gle the funds of separate trusts. Thus it is not improper for
a trust company which holds funds of separate trusts to
deposit them in a single account in another bank in its name
as trustee, indicating on its own books the amounts which
are allocable to the separate trusts; and it is not necessary
that the trust company should make separate deposits in
the other bank in its name as trustee for each of the par
ticular trusts. The rule against the mingling of funds of
separate trusts is not violated merely because the trustee
in making investments combines trust funds. Thus a trustee
may purchase for separate trusts corporate bonds secured
by a single mortgage. He may in most states invest in
participations in a mortgage or gi'oup of mortgages, and a
corporate trustee may in most of the states invest funds
of trusts administered by it in a common trust fund main
tained by it."

This type of commingling is provided for by sec. 223.05
(1), Stats., which pennits trust company banks to deposit
funds of various trusts in one account in any bank to the
credit of such corporation as trustee and sec. 223.055, Stats.,
which provides for the establishment of common trusts in
the State of Wisconsin. As to the various trust funds under

the control of the State of Wisconsin Investment Board, sec.
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25.14 (1), Stats., authorizes commingling of temporary
cash assets of these funds in the state investment fund

when approved by the respective authorities controlling the
investment of such trust funds.

While the statutes do not specifically authorize comming
ling of the common stock of the various trust funds, the
Wisconsin Supreme Court in Attorney General ex rel. Blied
V. Levitan, (1928) 195 Wis. 561, 219 N.W. 97, after pointing
out that there was no statute which expressly conferred
upon the Annuity Board (predecessor of the Investment
Board) the power to join with other bondholders in a re
ceivership proceeding, stated:

" * * * It would seem that this fund should enjoy the
benefit of the same business management that private own
ers are privileged to accord their individual affairs.

"Having arrived at the conclusion that it is the duty of
the Annuity Board to realize upon these securities, we
should not read into the law any limitations upon the
methods which the board in the exercise of sound business

judgment may employ to that end." P. 564-565.

I conclude, therefore, that the question of commingling
of common stock belonging to the various employe trust
funds is one which must be resolved by you in conjunction
with and at the direction of the State of Wisconsin Invest

ment Board and the trustees of each of the funds as a mat

ter of business judgm.ent. Any determination must recognize
the integrity of the individual funds as well as the benefits
to be derived by the funds from the commingling of certain
of their assets.

RWWiAPH

Dividends—Life Insurance—Life insurance policy divi
dends left with the insurance to accumulate at interest be
yond the expiration of the calendar year are not to be
treated as dividends "paid in cash" under sec. 76.34 (2),
Stats.
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Because of long-standing administrative construction, cur
rent dividends applied to purchase additional paid-up insur
ance are not reportable as gross premiums and thus, not
taxable under sec. 76.34 (2), Stats. However, accumulated
dividends so applied are reportable and taxable.

September 9, 1970.

Stanley C. DuRose

Office of Insurance Commissioner

An opinion dated December 16, 1965 (54 GAG 201)
stated that a domestic life insurance company having in
excess of $750,000,000 of insurance in force must pay an
annual license fee, under sec. 76.34, Stats., computed upon
the basis of gross premiums received without any deductions
for dividends applied to the purchase of additional paid-up
insurance. The statute, as pointed out in the opinion (54
GAG 202) permits a deduction in only two instances, i.e.,
(1) dividends paid in cash before the expiration of the
calendar year next succeeding the apportionment of such
dividends and (2) dividends applied in part payment of
premiums within a similar period.

You now ask:

(1) Are life insurance company policy dividends which, at
the election of the policyholder entitled thereto, are left
with the company to accumulate at interest for a period
extending beyond the expiration of the calendar year next
succeeding the apportionment thereof, but nevertheless
which are and remain at all times the sole property of the
policyholder and payable to him on demand, to be treated
as dividends "paid in cash" for purposes of applying the
provisions of sec. 76.34 (2), Stats.?

(2) If the answer to the foregoing is in the affirmative,
would it be proper to allow as a credit against the annual
license fee liability of a life insurance company, as computed
under sec. 76.34 (2), Stats., the amount of any such divi
dend accumulation, less the earned interest portion thereof,
subsequently withdrawn by the policyholder or applied at
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his direction toward the purchase of additional paid-up in
surance where the amount of any such accumulation so
withdrawn or applied has been included in reliance by such
company on previous interpretation and administration of
the law by this department, in the computation of prior
license fee liabilities under such statutes and which have

been paid by such company?

You inform us that the insurance company concerned has,
in the past, reported to the office of the Commissioner of
Insurance, formerly the Department of Insurance (hereafter,
referred to as OGI), the "full contract premium" on policies
where the policyholder elected to permit his dividends to
remain with the company and accumulate at interest and
never deducted from such premiums any such accumulated
dividends when later applied to the purchase of paid-up
additional insurance. These purchases of paid-up additional
insurance, however, were not reported to you for annual
license fee computing purposes. The meaning of "full con
tract premium" in light of the OCTs position that a tax
was payable on $547,134.36 in "premium considerations"
used to purchase paid-up additional insurance which had
not been reported by the company in its tax base in the years
1962 and 1963 (OCI letter dated August 3, 1965) will be
discussed later.

You state that since 1927 the OCI "appears to have fol
lowed a uniform practice ... of disallowing as a deduction
from gross premiums ... all funds accumulated out of divi
dend declarations which were not delivered into the hands

of the policyholder prior to the calendar year next succeed
ing the apportionment, even though such funds were in
point of fact apportioned to premium paying policies on
the lives of residents of Wisconsin from the annual distri

bution of profits, savings, earnings or surplus." You assume
that this treatment of accumulated dividends is grounded in
the position that these funds were not "paid in cash" even
though it is suggested these funds were "placed irrevocably
at the disposal of the policyholder."

You have invited my attention to the fact that on Janu
ary 10, 1928, the then insurance commissioner M. A. Freedy



Opinions of the Attorney General 155

sent out to all insurance carriers affected the following

directive with respect to sec. 76.34, Stats.:

"Sec. 76.34 Stats., as amended by ch. 411 Laws 1927 ef
fective July 20, 1927

Law as construed by the Wisconsin Department

"(1) The term 'gross premiums' in the statute means all
full premiums stated in policies as consideration for insur
ance (without any deduction for commissions or anything
else) including premiums for disability, double indemnity
and other special benefits; and whether payable annually
or otherwise.

" (2) All such premiums 'received in money or otherwise'
must be included. It is immaterial in what form the prem
iums were received, whether in money or notes or charged
as premium loans, or in any other manner which is recog
nized as a payment, but premiums waived under the opera
tion of disability clauses in policies are not to be included.

"(3) The statute requires inclusion of all premiums,
described in (1) and (2) above, received on 'policies or con
tracts of insurance on the lives of residents of this state'.

This means that if at the time the premium was paid the
insured was a resident of this state the premium should be
included, although it may have been paid to an agent resid
ing in another state, or direct to the Home Office, and re
gardless of where the insurance was written or how long
the insured has resided in this state or by whom the
premium was paid.

"(4) All premiums described in (1), (2) and (3) above,
received within the calendar year preceding the making
of the return, should be included.

" (5) In an'iving at the basis upon which the tax is to be
computed there may be deducted only such annual dividends
on premium-paying policies as were paid in cash or applied
in part payment of premiums, when such cash payment or
application of the dividend as a premium payment was made
before the expiration of the calendar year next succeeding
the apportionment of the dividend. So-called deferred or ton-
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tine dividends cannot be deducted. Dividends on paid-up
policies or dividends on policies on which premiums have
been waived duHng the year for which the report is made,
due. to disability claims, cannot be deducted. Dividends ap
plied to purchase additional insurance cannot be deducted
neither can dividends which have once been left for ac
cumulation even though subsequently withdrawn under
options in policies." (Emphasis supplied).

On March 8,1929, Commissioner Freedy wrote one of the
larger foreign insurance companies doing business in Wis
consin as follows (in part):

"In your statement of premiums for taxation, we note a
deduction of $24,611.01 as dividends credited to policyhold-
ers which may be withdrawn in cash.

"Under our law dividends actually paid in cash during
the year are deductible and only such cash dividends which
have been withdrawn before the close of the calendar year
subsequent to their apportionment. Dividends left to accum
ulate and later withdrawn in cash are not deductible.

"Dividends left to accumulate but not withdrawn in cash

are not deductible."

In 1948, through routine audit of the records of a large
New York company doing business in Wisconsin it was dis
covered that the company had been deducting current
dividends left on "deposit" from gross premiums for tax
purposes. The OCI sought recovery of delinquent taxes
from the company based on this information.

The company, through its attorneys, submitted legal
memoranda to the OCI maintaining such deduction was pro
per, arguing that these current dividends, left on "deposit"
were the equivalent of those "paid in cash". The OCI firmly
resisted this interpretation and ultimately the company paid
over $170,000 in delinquent taxes and interest.

I conclude, however, upon the considerable evidence you
have furnished me, that with the knowledge and approval
of the OCI, the companies affected have consistently, from
1928 until 1964, not included among gross premiums re-
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ported, amounts attributable to current dividends applied to
purchase additional paid-up insurance and that during this
period, accumulated dividends literally were never used to
purchase additional paid-up insurance.

As a consequence of federal internal revenue reporting
requirements, enunciated in 1962, which required payers
of interest of $10 or more to one person to file reports of
such pajmients, the life insurance companies gave their
policyholders the opportunity, not theretofore available, to
convert their dividend accumulations to paid-up additional
insurance.

The substantial amount of conversions which followed

(and which previously had at most been minimal) were at
least partially responsible for the OCI's prescribing, in 1964,
effective for the premium tax year 1964, a new reporting
form which specifically called for the reporting, as a part of
gross premiums, receipts relating to both kinds of addition
al paid-up insurance, i.e., (1) those derived from current
dividends and (2) those derived from accumulated dividends.
The same form permitted such current dividends to be de
ducted (thus, tax free) but prohibited the deduction of
such accumulated dividends. Prior to 1963 the options (with
respect to dividends) available to an insured under the poli
cies affected and the extra, perhaps gratuitous options or
benefits, if any, offered by the companies to the insureds
were such that the amount of accumulated dividends ap
plied to purchase additional paid-up insurance was, at most,
trivial, and probably non-existent. Thus there was no oc
casion for the OCI to address itself to the question of w'heth-
er these accumulated dividends so applied to purchase
additional insurance were deductible from gross premiums,
which is to say, not taxable. However, the federal internal
revenue reporting requirements were such as to cause the
companies affected to launch a program, offering to their
insureds (no doubt for the first time) this option to con

vert accumulated dividends into additional paid-up insurance

and actively inducing their insureds to exercise this option.

This predictably resulted in substantial amounts of accumu

lated dividends being transformed into additional paid-up
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insurance, particularly in the first year or two following
the initiation of this company-promoted program.

Summarizing my view of the administrative interpreta
tion given sec. 76.34, Stats., by the OCI, I conclude that (1)
dividends merely left with the companies by the policy-
holders to accumulate have never been treated as "paid in
cash" and have never been permitted as deductions for prem
ium tax purposes; (2) prior to the reporting year 1964
companies did not report for tax purposes (as part of gross
premiums) current dividends applied to purchivse additional
paid-up insurance and thus paid no tax on these; (8) prior
to 1962 no (or no significant amount of) accumulated divi
dends were converted to additional paid-up insurance and
thus no administrative interpretation arose on this ques
tion; (4) for 1964 and subsequent years current dividends
used to purchase additional paid-up insurance were pennit-
ted as deductions from gross premiums (which now in
cluded such paid-up additions) and thus were not taxed,
and (5) for 1964 and subsequent years accumulated divi
dends later applied to purchase additional paid-up insurance
were not permitted as deductions from gross premiums
(which included such paid-up additions) and thus were
taxed.

You point out that prior to 1927 the law (sec. 206.36,
Stats.) permitted certain life insurance companies to "de
clare" dividends which the companies would have no liability
to pay for as long as 5 yeai's, and which the companies
treated as their own property until the end of the deferred
pa5nnent period. In 1927, however, the law was amended
so as to require that dividends be declared and paid annual
ly. You suggest that the contemporaneous amendment of
sec. 76.34, Stats., by ch. 411, Laws 1927, providing for the
first time a deduction for dividends "paid in cash" was, in
light of the foregoing, superfluous.

The reason for a law requiring an annual declaration of
dividends instead of delayed or deferred distribution is not
difficult to discover. It is aptly expressed in Insurance Prin
ciples and Practices, Riegel and Loman (Prentice-Hall, Inc.)
1942, at page 179:
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"The greater part of the surplus is distributed to policy-
holders in a mutual company and also to participating poli
cies in stock companies. The common practice now is to
pay it in the form of an annual dividend. In the past, not
all companies saw fit to pay this sum cls a dividend. Some
allowed it to pile up until a huge surplus was accumulated.
This usually led to extravagance on the part of the company,
and to prevent the flagrant waste of policyholders* funds,
some, states have passed laws compelling distribution." (Em
phasis supplied.)

But to ascertain why the legislature amended sec. 206.36,
Stats., in 1927 so as to require annual distribution of divi
dends calls for a consideration of the history of the so-called
semitontine (deferred dividend) type of policy and an analy
sis of the legislative efforts seeking to cope with related
problems. So as not to unduly lengthen this opinion, I have
treated these matters separately in an appendix attached
hereto.

From this history and analysis, it is seen that the legisla
ture dealt with two separate problems. One, the legislative
elimination of any vestige of the unfair, abuse-ridden ton-
tine-Uke practice whereby mutual (and some stock) life in
surance companies were depriving policyholders of a fair
and prompt return of their money—^money being used by
the companies (through the device of deferred dividends).
Two, the legislative evolution of a system of exacting license
fees or taxes from domestic life insurance companies, ex
ceptionally large domestic life insurance companies and
foreign life insurance companies.

It strains credulity to suggest that the legislature in
tended to equate the annual declaration of dividends with
dividends "paid in cash". If that had been the intent, not
only would the "paid in cash" language of sec. 76.84 (2),
Stats., been surplusage but what possible meaning could be
attributed to the language respecting dividends "applied in

part payment of premiums" ? If the legislature had intended

to permit as a deduction from gross premiums all dividends

annually apportioned (declared), no matter how long the
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payment was delayed or no matter how ultimately disposed
of, it could have and would have said so.

" * * * It is * * * a well-recognized rule of statutory con
struction that absurd results are to be avoided if possible.

IK !(: "

Wisconsin Valley Improvement Co. v. Public Service Com
mission, (1960) 9 Wis. 2d 606, 615, 101 N.W. 2d 798.

It is a cardinal rule of statutory interpretation that stat
utes should be so construed that no word or clause shall be
rendered surplusage. Cook v. Industrial Commission, (1966)
31 Wis. 2d 232, 240, 142 N.W. 2d 827.

The legislature does not act in a vacuum. It is presumed
to know existing facts. State v. Industrial CommUsion,
(1932) 207 Wis. 652, 242 N.W. 321. The legislature is pre
sumed to have been aware of the then prevailing practice in
the life insurance industry whereby dividends may be ap
plied by the policy owner in one of four ways, i.e., paid in
cash, applied in part pajmient of premiums, purchase of ad
ditional paid-up insurance or allowed to accumulate at in
terest with the company. That these four options existing
prior to 1927 is clearly shown in Cochrane, Insurance Com-
missioner v. National Life Insurance Company, (1925) 27
Colo. 243, 235 P. 569. Knowing of these four alternatives
then, the legislature in the exercise of its proper discretion
on a matter of public policy, determined to permit two of
these dividend alternatives (paid in cash and applied in part
payment of premiums) as deductions from gross premiums
and also thereby determined to exclude as deductions the
other two (purchase of additional paid-up insurance and
allowed to accumulate at interest). Moreover, to equate the
legislative prohibition against deferred dividends and the
requirement of annual dividend distribution with dividends
"paid in cash" would render nugatory the entire last half of
sec. 76.34, Stats., which reads "* * * after deducting there
from all sums apportioned to premium paying policies on
the lives of residents of this state from annual distribution
of profits, savings, earnings or surplus which before the
expiration of the calendar year next succeeding such appor
tionment have been either (1) paid in cash or (2) applied
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in part payment of premiums." To say that all of this legis
lative language is of no consequence would run counter to
the most basic principles of statutory construction. Haas v.
Welch, (1932) 207 Wis. 84, 240 N.W. 789.

You have expressed concern as to the correctness of Od's
interpretation of sec, 76.34, Stats., because

(1) It brings about "double taxation" of premiums which
appears inequitable;

(2) It may not be in accord with definitions of "Policy"
and "premium" in sec. 206.01 (8) and (11);

(3) The retention of the dividends by the company for
the benefit and profit of the policyholder is a condition
whereby the policyholder has an irrevocable right to imme
diate possession of currency which may be sufficient to
constitute "payment in cash".

The argument of "double taxation" was considered in the
earlier opinion (54 OAG 201) where it was noted "The
company claims that it is not required to pay a fee on these
transactions ♦ * * because it has already paid a fee based on
the premiums for the policies involved." The opinion states
(page 203) "The determination of the basis for the measure
ment of this fee for the license to transact business in the

state is strictly a matter of legislative discretion." The opin
ion took into account, for example, the presumption against
the existence of an intention on the part of the legislature
to impose double taxation, imtil overcome by the express
language of the statute. Milwaukee Electric Railway &
Light Co. v. Tax Commission, (1932) 207 Wis. 523, 544, 242
N.W. 312. But it concluded that explicit statutory language
did exist. I would underline, in this respect, that the legis
lature explicitly provided means by which so-called double
taxation could be avoided. It is not necessary to decide
whether the particular imposition is just or unjust, single
or double, or to ponder the amorphous state of the law in
Wisconsin with respect to taxation of insurance companies
(see Wis. System of Taxation of Insurance Companies, by
Robert D. Haase, Commissioner of Insurance, January 27,
1966). It is sufficient to know that no constitutional ques-
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tion is involved here—^that this is an area where the legisla
ture's competence is not open to question, notwithstanding
any apparent arbitrariness. State ex rel. Atty. Gen. v. Wis

consin Constructors, (1936) 222 Wis. 279, 285, 268 N.W.
288; Milwaukee Electric Railway & Light Co. v. Tax Com
mission, supra, p. 543.

On the question of the possibility of OCI's administrative
interpretation being inconsistent with the statutory defini
tions of "policy" and "premium", I consider this apprehen
sion not well grounded. Section 76.34, Stats., speaks of the
2% annual license fee being payable with respect to "gross
premiums". Section 206.01 (11), Stats., defines "premium"
as the payment stipulated in the policy to be made by the in
sured to the company during any one policy year." Section
206.01 (8), Stats., defines "policy" as "the contract issued
by the company to the insured."

But the prefatory language of sec. 206.01, Stats., reads
"In any statute relating to life insurance, unless the context
indicates otherwise, the following words and phrases shall
be understood in the sense herein set forth and defined."

(Emphasis supplied.)

As I understand your question, you are concerned whether
you and your predecessor have been correct in interpreting
gross premiums as including money or consideration received
by the company from the policyholder to purchase addi
tional paid-up insurance, although accomplished through
the conversion of dividends left with the company to accu
mulate at interest. In other words, some would argue that
these moneys arising out of dividend accumulations having
been left on deposit, so to speak, with the insurance company
should not really be considered as a premium at all when
used to buy additional paid-up insurance. This is because, so
the argument goes, the policyholder has already paid his
"full contract premium" as specified in the policy and his
subsequent acquisition of additional coverage through ai>
plication of dividend accumulations is really an exercise by
the policyholder of a right that he purchased when he
paid the premium specified in the policy. In any event, it is
argued, there is nothing in this transaction to be counted
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as part of gross premiums for annual license fee account
ing purposes.

Chapter 76 is entitled "Taxation of Public Utilities and In
surance Companies". Section 76.84, Stats., deals with annual
license fees to be charged companies, corporations or associa
tions transacting the business of life insurance in this
state. The meaning of "premium" has to be ascertained from
its context in the "gi-oss premium" language of sec. 76.34,
Stats. A narrow construction of "premium" as that pay
ment stipulated in the policy to be made in any one policy
year would exclude, for example, a single payment purchase
of paidup insurance, regardless of the source of the funds
used to purchase such insurance. The theory that a divi
dend used to purchase more insurance is a "right" and not
a "premium" fails to give due regard to the time factor as
well as the uncertainty (at the time of the annual premium
pajnnent) of such a dividend-privilege ever coming into
existence. Also it ignores the uncertainty (at the time of
the annual premium payment) as to what if anything such
a dividend-privilege may buy in terms of added coverage.
Some companies, for example, take the position that the
policyholder may only apply his accumulated (not current)
dividends to purchase paid-up additional insurance if he can
submit evidence of satisfactory physical condition. The divi
dend determination is made unilaterally by the company in
most cases more than a year after the relevant premium
payment by the policyholder of the relevant policy. Most
companies, acting through their boards of directors, deter
mining whether there shall be dividends and the amounts
thereof, varying as to different types of insurance policies
and affected by numerous other factors, are obviously sev
eral months behind, necessarily making retrospective allo
cations not only as to dividends but as to how much addi
tional coverage such dividends could purchase. For example,
a company operating on a calendar year fiscal basis would
determine, say in January, 1970, the dividends attributable
to all policies whose policyholders paid the annual premium
stated in the policy in 1968 so that the company would have
the policyholder's money for at least one year. And, of
course, the policyholder's entitlement to a dividend depends
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also on his continuing to be a policyholder at least up to
the time of dividend allocation.

What is most relevant is what the legislature intended
by "gross premiums" in sec. 76.34, Stats. In Life and Health
Insurance Handbook, Greeg (Richard D. Irwin, Inc.) 1694, p.
130, it is said:

"The premium charged by a life insurance company, and
that paid by the policyholder for the promises made, is
called the gross premium. Conceptually, there are two basic
steps in calculating gross premiums.

"First, the factors of mortality and interest are combined
to produce what is called the net premium. Second, the
gross premium is derived from the net premium by adding
a factor called 'loading'. Loading is the provision for ex
penses. It also usually includes a provision for contingencies,
a margin for future dividends in the case of participating
insurance, and a margin for profit in the case of a stock
company." (Emphasis supplied).

The Supreme Court of Ohio dealt with the questions as to
whether dividends were intended by the legislature to be
included as a part of "gross premiums". That court, in
State ex rel. Northwestern Mutual Life Insurance Company
V. Tomlinson, Superintendent of Insurcmce, (1919) 99 Ohio
St. 233, 124 N.E. 220, 221, held that dividends were to be
considered as a part of gross premiums, otherwise there
would have been no occasion for the legislature to have al
lowed certain dividends to be deducted from gross premiums
under certain conditions. That court said:

"For, if the legislators did not understand the clause
'amount of the gross premium and assessment receipts' to
include 'dividends or surplus from previous pajmients al
lowed and used in the pajunent of current premiums,' why
did they add the proviso that where the policy holders par
ticipate in the surplus and earnings of the company sudi
dividends and surplus 'shall be deducted from such gross
receipts ?' Why provide for their deduction if not included?

"There is no other or possible explanation than that they
contemplated the term 'amount of the gross premium and
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assessment receipts' to include surplus and earnings used
in the payment of premiums. * * * " (Emphasis supplied).

Although it is to be borne in mind that specific statutory
language dealing with the taxability or deductibility of divi
dends may vary, it does appear that the weight of authority
is against the allowance of dividends, generally, as deduc
tions from gross premiums or gross income. See, for ex
ample, Insurance Law and Practice, Appleman, (1946) Vol.
19, sec. 10791, p. 409, 410.

The argument that the company makes to the effect
that these dividends ought to be excluded from computa
tion of gross premiums because they constituted a return of
excess premium was considered by the Supreme Court of
California and termed "specious". In Northwestern Mutual
Ldfe Insurance Company v, Roberts, State Treasurer of
California, (1918) 177 Cal. 540, 171 Pac. 313, the court was
construing tax-imposing language which appeared in the
California Constitution which provided:

"Every insurance company . . . doing business in this
state shall annually pay to the state a tax of 1^4% upon
the amount of gross premiums received upon its business
done in this state, less return premiums and reinsurance
in companies or associations authorized to do business in
this state."

The insurance company argued that dividends should be
considered "return premiums" and therefore deductible. The
court said, at 171 Pac. 315, 316:

"It is, however, strenuously and elaborately argued - * *
that the amounts of premiums periodically collected * ♦ »
is only increased above the bare cost of insurance in order
to protect them and their members against such unforeseen
contingencies or extraordinary outlays as might arise during
any year; and that when these do not occur the excess
above the ascertained cost of insurance is returned * * *
under the name or form of dividends, but that it constitutes
in fact a return of the excess of premiums collected, and
hence should be included in the exemption provided for in
the constitution. The argument is specious, and were it



166 Opinions of the Attorney General

founded entirely in fact is one which might well be pre
sented to the legislature * *

Another way of describing the company's argument is
that it is not really seeking a "deduction" for the dividends,
it is merely seeking a "non-inclusion" of such dividends from
gross premiums. This contention was dealt with by the
U.S. Supreme Court in Penn Mutual Life Insurance Com
pany V. Lederer, (1920) 40 S.Ct. 397, 252 U.S. 523, 64 L.Ed.
698. In that case the issue turned on the construction to be

given certain provisions in sec. II G. (b) of the Revenue Act
of October 3, 1913, c. 16, 38 Stat. 114, 172, 173, which pro
vided how the net income of insurance companies should
be ascertained for the purposes of taxation. In that case
the court said, at 252 U.S. 526:

" * * * The Penn Mutual Company contends * * that in
figuring the gross income there shall be taken the aggi'egate
full premiums received by the company less the aggregate
of all dividends paid by it to any policyholder by crodit up
on a premium or by abatement of a premium and also of all
dividends paid to any policyholder whether applied in pay
ment of a premium or not. The non-inclusion clause * *
excludes from gross income those premium receipts which
were actually or in effect paid by applying dividends. The
company seeks to graft upon the clause so restricted a pro
vision for what it calls non-including, but which in fact is
deducting, all cash dividends not so applied."

Later, at 252 U.S. 536, the court said:

"It [the company] is seeking to have the aggregate of
premiums actually received within the year reduced by an
amount which the company paid out within the year; and
which it paid out mainly on account of premiums received
long before the tax year. What it seeks is not a non-inclusion
of amounts paid in—but a deduction of amounts paid out.

"If the terms of the non-inclusion clause * * * standing
alone, permitted of a doubt as to its proper construction, the
doubt would disappear when it is read in connection with the
deduction clause * * *. The deduction there prescribed is of
'the sums other than dividends paid within the year on poli-
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cy and annuity contracts'. This is tantamount to a direction
that dividends shall not be deducted. * * * "

It is my opinion that the most reasonable interpretation
of sec. 76.34, Stats., is that gross premiums was meant to
include premiums received from dividends used to purchase
additional paid-up insurance and that dividends, whether
current or accumulated, used to purchase such paid-up addi
tional insurance, could not be taken as a deduction from
gi'oss premiums for tax purposes. This follows under the rule
of statutory construction or maxim expressio unms est ex-
clusio alterius. The express mention of one results in the
implied exclusion of others. In this instance the legislature
has expressly mentioned only two circumstances under
which dividends may be deducted from gross premiums,
which are (1) dividends paid in cash and (2) dividends ap
plied in part payment of premium—in both cases the divi
dends must be paid or applied within one year of apportion
ment. By expressly authorizing these two types of dividend
deductions the legislature has in effect stated that no
other types of deductions are authorized. It goes almost
without saying" that the legislature obviously intended that
gross premiums was intended to include premiums derived
from the application of dividends, whether current or ac
cumulated, as well as, for example, premiums partly paid
from current dividends, otherwise the legislative language
with respect to deductions would have been meaningless.
There is ample public policy basis to explain the legisla
ture's determination as to what should be included in the

tax base and what should be permitted as a deduction. The
long history of life insurance company operations with re
spect to participating policies speaks eloquently of a definite
unwillingness on the part of the companies to promptly re
turn to a policyholder the excess portion of the premium
he has been charged and has paid. Obviously, the companies
prefer to retain and use these funds and delay as long as
they can the day when the refund is made to the policy-
holder of his excess premiiun. Undoubtedly to discourage
this unfair treatment of the policyholder, the legislature,
by way of premium tax relief, provided that the companies
who were prompt and decisive in returning this excess
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premium, that is, within one year paid in cash or applied
in part pajrment of premium, should be permitted to deduct
such payments or applications from gross premiums and
thereby reduce their premium tax. No such reward was pro
vided, however, for companies who retained the policyhold-
er's money either in the form of so-called dividends left
to accrue at interest or in the form of purchasing additional
insurance with the same company. Nor was any reward
provided for companies which delayed returning the policy-
holder's money longer than one year, even though such re
turn might later be in cash or applied in part payment of a
premium.

Thus, the legislative intent is trenchant. But what sig
nificance is to be attached to the administrative interpreta
tion placed on the statute by the OCI—^an interpretation not
(on its face, at least) exactly consonant with the foregoing.

Administrative interpretation, while not conclusive, is an
important makeweight in the construction of statutes where
the statute is open to construction. State ex rel. Lathers v.
Smith, (1941) 238 Wis. 291, 301, 302, 299 N.W. 43. It re
quires a very clear case, our court has held, to justify
changing a construction of a law, conceded to be some
what involved, which has been uninterruptedly acquiesced
in for so long as fifty j''ears. State ex rel Bashford v.
Frear, (1909) 138 Wis. 536, 556, 120 N.W. 216. That case
significantly involved an interpretation of the Wisconsin
Constitution—^and stressed that such interpretation had
been the guide for many legislatures and all state officers
having to do with the matter for many years, without any
disturbance whatever till a question was raised. The U.S.
Supreme Court has said that such administrative interpre
tations of statutes must be sustained unless unreasonable

and plainly inconsistent with the statutes—^that these con
temporaneous constructions of the statutes should not be
overruled except for weighty reasons. Commissioner v.
South Texas Lumber Co., (1948) 333 U.S. 496, 501, 68 S.Ct.
695, 698, 92 L.Ed. 831; Commissioner v. Estate of Stember-
ger, (1955) 348 U.S. 187,199, 75 S.Ct. 229, 239, 99 L.Ed. 246.
Administrative practice, consistent and generally unchal
lenged, will not be overturned except for very cogent rea-
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sons. Norwegian Nitrogen Co. v. United States, (1933) 288
U.S. 294, 315, 53 S.Ct. 350,358, 77 L.Ed. 796. More pertinent
to the situation before us is this statement: "Against the
Treasury's prior longstanding and consistent administrative
interpretation its more recent ad hoc contention as to how
the statute should be construed cannot stand." United

States V. Leslie Salt Co., (1956) 350 U.S. 383, 396, 76 S.Ct.
416, 424, 100 L.Ed. 441. Another reason for giving extra
authoritative weight to contemporaneous administrative
interpretations is that judicial decisions usually lag so far
behind administrative practices that business may long be
transacted in reliance on administrative interpretations.
Davis, Administrative Law Treatise, Vol. 1, sec. 506, p. 327.
Of course, there have been instances where courts have
nullified relatively longstanding (16 years) administrative
interpretations or regulations. Koshland v. Helvering,
(1936) 298 U.S. 441, 56 S.Ct. 767, 80 L.Ed. 1268. And, (7
year's) Social Secicrity Board, v. Nierotko, (1946) 327 U.S.
358, 369-370, 66 S.Ct. 637, 643, 90 L.Ed. 718. But these in
stances are decidedly in the minority and involve special
considerations. See, for example, Holton & Hunkel Green-
hozise Co. V. State, (1957) 274 Wis. 337, 344, 80 N.W. 2d
371; Baltimore & Ohio Railway Co. v. Jackson, (1957) 353
U.S. 325, 330.

Is sec. 76.35, Stats., open to construction? Does the stat
ute manifest so clearly a specific legislative intent that no
other interpretation is reasonable? The troublesome fact
is that this statute has been construed (though, by no means
wisely, in my opinion) for several decades by the state ad
ministrative department charged with its enforcement. This
construction was consistent and unchallenged, according to
the information you have provided me, from the time of
its enactment in 1927 till 1964. That this constiniction went

unchallenged is perhaps of no great import because this

interpretation was so palpably beneficial to the regulated

industry, from which normally any such challenge would

originate. Nevertheless, this construction persisted through

about 25 sessions of the legislature, and through the re

gimes of eight different insurance commissioners. That the
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industry regulated undoubtedly came to rely on this con
struction is also not without significance.

Although I have the utmost difficulty in accepting this
long-standing administrative interpretation (that current
dividends applied to purchase additional paid-up life insur
ance are not taxable) as representative of legislative intent,
I am not prepared to say that a court would hold such con
struction unreasonable under these circumstances. See,
Couch on Insurance, 2nd Ed., Vol. 6, sec. 21:120, p. 629.
Further, an argument of at least some persuasiveness can
be made supporting this administrative interpretation to the
effect that the application of current dividends (as opposed
to accumulated dividends) to the purchase of additional
paid-up insurance at least is in harmony with the legislative
intent to the extent of requiring the companies to relin
quish control of these dividends to the insured promptly
(annually).

Of a different character is the administrative interpreta
tion adopted in 1964 that accumulated dividends applied to
purchase additional paid-up insurance must be reported as
a part of gross premiums and may not be taken as a deduc
tion from gloss premiums and therefore are taxable. This
inteipretation, in my opinion, is consistent with legislative
intent, for all of the I'easons mentioned herein. It is only
slightly attenuated by its apparent inconsistency with the
earlier, longer-lived administrative interpretation with re
spect to current dividends. But that inconsistency is more
apparent than real when analyzed in the light of historical
legislative concern against prolonged deferment of dividend
payments. In my opinion, therefore, this interpretation
likewise is sustainable.

Because of my negative answer to your first question, it
is not necessary to answer your second question.

Finally, because the questions you have raised present
serious issues of public policy, which is the domain of the
legislature and because the administrative construction
which has been and probably will be applied to this statute
may well be a matter meriting current legislative considera
tion, I respectfully invite your consideration to the advis-
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ability of presenting this matter in the form of proposed
legislation to the legislature.

RV^^r.JEA

APPENDIX

One readily sees the concern of state insurance commis
sioners with respect to deferred dividends in the proceedings
of National Convention of Insurance Commissioners, 36th
Sess. 1905, p. 84 (remarks of Eugene J. McGivney, Assistant
Secretary of State, Louisiana):

"The use of the deferred dividend policy in a mutual com
pany should be prohibited. It is a relic of the tontine system,
and is in principle gambling and in practice, as experiences
have proven, such a disappointment as to almost amount to
a fraud. The purpose of a mutual life insurance company is
not to have its members gambling on the misfortunes of
its other members. The deferred dividend plan is the medium
of building up large surplus funds, which are not required
by law to earn any interest, and furnishes a ready means
to make up losses from extravagance and waste. . . .

"Recommendations should be made for the passage of
laws that would require an annual accounting to the policy-
holder of his equity in the earnings of the company and in
this way a practical test would be had of the efficiency of
the management "

The New York Legislative Insurance Investigation Com
mittee (usually referred to as the Armstrong Committee)
Report, dated February 22, 1906, read, in part:

"It is the opinion of the committee that dividends should
be distributed annually, being applied either in reduction of
premiums or to the purchase of additional insurance, or
paid in cash, at the option of the insured. No attempt should
be made to disturb existing rights under existing contracts,
but the issue of so-called deferred dividend policies in the
future should be forbidden. ... So far as existing policies
are concerned, without impairing any of their obligations,
the companies may be requested to file with the Superin
tendent of Insurance a similar statement showing the an-
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nual dividends declared upon present annual dividend policies
and the manner in which they have been computed, and also
the share of any gains or surplus claimed to be held for
eventual apportionment upon existing deferred dividend
policies, and the manner in which the share has been ar
rived at. As deferred dividend policies mature and distribu
tions are made, the company should be compelled to file a
statement showing the amount distributed and the method
of calculation adopted. This with free access to the courts
to determine the propriety of the company's action will
tend to the advantage of existing policyholders without af
fording any possible basis for the claim that the legislation
has interfered with contract rights."

The history of Wisconsin's legislative treatment of an
nual distribution of dividends is given some light by the
American Life Convention, Vol. I, Buley, (Appleton-Century-
Crafts, Inc.) 1953 at p. 268:

"The report of the Armstrong Committee was submitted
to the Senate and Assembly of the State of New York,
February 22, 1906. . . . Some 15 subjects were covered.
Among the more important recommendations of the Com
mittee were . . . annual distribution of dividends. . . ."
(Emphasis supplied) .

and at p. 302 (Ch. VI, FORMATIVE YEARS, 1907-1910):

"Two of the midwestern states attempted a thorough
overhauling of their insurance laws in 1907. One of them,
Indiana, after quite a serious struggle, left its insurance law
practically unchanged, while the other, Wisconsin, succeeded
in creating something of a minor revolution. ..."

and at pp. 306, 307:

"The Wisconsin legislature 'rushed in where angels feared
to tread', and produced bills to fix insurance in all its de
tails ... all told there were some two dozen insurance bills
introduced . . .

"Eight of the bills which had already passed the house
were passed by the Senate in July. These included a 3 per
cent gross premium tax (it had been 2 per cent), a bill to
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govern the election of company officers, a bill to limit
premiums, a bill to limit first year's expenses, a bill to limit
salaries of company officers to $25,000, and a hill to pro
vide for annual apportionment of dividends. The companies
opposed the bills right up to the last day of the session.. ..
The companies made a last effort before Governor J. O.
Davidson. . . . The Governor finally signed the bills." (Em
phasis supplied).

In order to appreciate the legislative situation in 1907, it
is also necessary to considei* the defeat sustained iii a court
action by Wisconsin Insurance Coihmissioner Host two years
earlier. Equitable Life Assierance Society v. Host, (1905) 124
Wis. 657, .102 N.W. 579. Host, as commissioner, had decided
on July 31,1903, that Equitable was not complying with sec.
1952 of the Wisconsin Statutes (forerunner of sec. 206.36,
Stats.) and threatened to revoke its license unless it com
plied. Section 1952, Stats., then read:

"Every life insurance company doing business in this
state on the principle of mutual insurance . . . may make
distribution of such surplus as they may have accumulated
annually, or once in two, three, four or five years as the
directors thereof may from time to time detennirie. In de
termining the amount of the surplus to be distributed there
shall be reserved an amount not less than the aggregate net
value of all the outstanding policies, said value to be com
puted by the American experience table of mortality with
interest not exceeding four and one-half per cent."

The controversy was whether, under that section. Equit
able could by contract with the citizens of Wisconsin, defer
"distribution" for a longer period than five years. Commis

sioner Host maintained it could not. The Wisconsin Supreme

Court, reversing the trial court, held that the use of the

word "may" meant that the time of such distribution
was permissive, not mandatory, that the directors were

not required to distribute surplus (dividends) at least

every five years and that Equitable had not violated any

law of this state.
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In prompt reaction to this decision, the 1905 Legislature
(ch. 448) amended sec. 1952, Stats., by adding, at the end
thereof, the following:

"Nothing in this section shall be construed to hereafter
pennit any such corporations to defer the distribution, ap
portionment or accounting of surplus to policyholders for a
longer period than 5 years, and on all policies, hereafter out
standing, under the conditions of which the actual distribu
tion is provided for at a definite or fixed period. The appor
tioned surplus shall be carried as a liability to the class of
policies on which the same was accumulated."

The Wisconsin Attorney General in an opinion dated July
24,1905, addressed to the Insurance Commissioner, stated:

"Immediately upon the settling of this controversy by the
Supreme Court in the case of Equitable Life Assurance So
ciety V. Host * * *, the legislature enacted that nothing in
that section shall be construed to permit any mutual life
insurance company to defer distribution for a longer period
than five years.

"It seems to me that there can be but one conclusion

* * and that is, that a farm of insurance designed to build
up and, foster a system of forfeitures at the expense of the
policyholder is prohibited in this state." (Emphasis sup
plied) .

Some further indication of rising public awareness and
distrust of the semi-tontine tyiae (deferred dividend) policy
in these years may be seen from a series of newspaper ai'ti-
cles appearing in the Chicago Record Herald in 1905, writ
ten by Walter Wellman. Wisconsin Insurance Commissioner

Zeno M. Host charged that the deferred dividend was the
chief cause of all life insurance rapacity, dishonesty and
general wickedness and advocated a law laying a heavy
tax upon all deferred dividends carried by the companies.
Madison Democrat, January 10, 1906.

In January 1906, Governor Robert M. LaFollette called
the legislature into emergency session, stating "that Wis
consin take such action as shall make impossible a repeti-
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tion in this state of what has occuiTed in New York." Wis

consin Legislature, Report of the Joint Committee of Senate
and Assembly on the Affairs of Life Insurance Companies,
1906, 1907, p. 1-2. In its report the committee made clear
that there was still deep dissatisfaction with the abuses
inherent in the deferred dividend practice (pp. 144, 158):

"It is safe to assume that fully 90% of the poUcyholders
have no knowledge of the sources of dividends received by
them. === * * It is urged by officers of insurance companies,
and some insurance experts that this return to the policy-
holder of a portion of excessive charges facilitates the
writing of new business and satisfies the old policyholders.
This, if so, can only be true when the solicited citizen and
the policyholders do not know that the moneys returned are
but a portion of excessive premium payments collected.
Neither common experience nor the testimony taken before
this committee justifies the belief that insurance agents,
in laying before the prospective participating pohcyholder
the dividends paid by his company, make a practice of in
forming him that these dividends represent but a portion
of excessive charges collected from policyholders. * * * "

"There are several very clear indications that the prem
iums now charged are too large. Perhaps the most certain
evidence is the insurance surplus which has been accumu
lated by insurance companies through the unretumed over
charges made in premiums on deferred dividend 'policies.
« * »> (Emphasis supplied).

Although the 1907 Legislature did not further amend sec.
1952, Stats., (the five year limitation on deferred dividend
payments having been imposed by the 1905 Legislature) it
did enact a number of provisions creating sees. 1952 a, b, c,
d, e, f, g, h and i, of the statutes, which required, among
other things, annual ascertainment of dividends (even
though payment could be deferred), annual crediting of the
share of each policy in the profits, savings, earnings or
surplus, carrying the amount of such share as a distinct
and separate liability to such policy, the filing with the
Insurance Commissioner of an annual statement showing
fully the method of ascertainment and apportionment of
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surplus, the mailing by the company to each policyholder
a statement of apportionment of surplus to the insured, the
annual setting apart to policies as a class the amount of
surplus attributable thereto, and a prohibition against di
version of any such sui*plus so set apart. The net effect of
these onerous annual accounting requirements was to make
it unfeasible or unprofitable for a company to do other
than to adopt, as soon as possible, a system of annual divi
dend policies and annual dividend payments. All of these
statutory provisions, with immaterial modifications, per
sisted up to the time the 1927 Legislature met. By the legis
lative act (ch. 148, Laws 1927) which amended sec. 206.36,
Stats., (and which required such reporting as to accumula
tion and distribution of surplus as the commissioner may at
any time require) these other subsections (by then renum
bered sees. 206.87 to 206.44, Stats.) were repealed.

So that by the time the 1927 Legislature assumed the task
of amending sec. 206.36, Stats., (which had remained intact
since the 1907 legislative struggle) the impact of the other
statutory provisions with respect to annual apportionment
of surplus, referred to above had long since been achieved,
i.e., the semi-tontine types of policy (deferred dividend) had
been abandoned in the industry and annual dividends had
taken their place. For an indication of the recent resurgence
of the semi-tontine policy and for an excellent discussion of
tontine and similar policies, see Michigan Laiv Review, De
cember, 1963, Vol. 62, No. 2, 167-258, "the Regulation of
Specialty Policies in Life Insurance" by Spencer L. Kimball
and Jon S. Hanson.

For decades. Northwestern Mutual Life Insurance Com
pany (a Wisconsin company) has enjoyed a prominent posi
tion nationally and a dominant role locally in the life insur
ance industry. In view of the abandonment of semi-tontine
business by Northwestern in 1905 and the New York legisla
tion prohibiting this type of insurance in 1906, most of the
discussion relating to this by the 1906 Wisconsin Special
Legislative Committee could be said to be academic. North
western, which even before this century was Wisconsin's
largest mutual life company, had voluntarily "abandoned
issuance of deferred dividend policies in June 1905". North-
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western Mutual Life, a Century of Trusteeship, Williamson
& Smalley [Northwestern University Press] 1957, p. 103,
129,189. Also see Finance and Life Insurance, Dudley, 1916,
p. 218. It is also significant, in view of this 1927 legislation,
that the 1905 attorney general's opinion (above quoted)
said in effect that these semi-tontine types of life insurance
policies were prohibited in this state. Further, this was the
interpretation of the Wisconsin Insurance Commissioner as
published in 1908 report of the Commissioner of Insurance,
Part II, p. 8: "The new laws * * * require annual dividends."
The 1927 legislature, by ch. 148, removed the archaic lan
guage relating to distribution of surplus once in 1, 2, 3, 4 or
5 years and in its stead required, what already in practice
existed, i.e., annual refunds of overpayment (dividends),
permitting, at the same time, companies to make provision
for any existing deferred dividend policies (no doubt, so as
to avoid any constitutional question as to impairment of
contracts). As indicated earlier, this same law simplified and
no doubt modernized the annual reporting requirements, as
related to apportionment of surplus.

Before proceeding to the next point, it may be well to
give attention to the word "dividend" appearing frequently
here. It is essentially a euphemism. It is not a share of the
profits such as a stockholder might receive as a return on
his investment. More accurately, as used here, it is a refund
to the policyholder of a portion of an excessive gross prem
ium. See Northwestern Mutual Life Insurtcmce Company An-
nual Statement for the year 1918, p. 11: "The unrequired
portion of premiums, erroneously called 'dividends'." Also,
see the Grim Truth About Life Insurance, Hendershot, (G.
P. Putnam's Sons) 1957, p. 52: "Where else can you go to
purchase a product or a service and have the vendor admit
(if pressed), at the outset, that you are being overcharged;
and that, year by year, some effort will be made to give
you back part of this annual overcharge (your money, that
is) by a device which, by the strongest sort of semantics,
is called a dividend?" Also, see the Insurance Commissioner
in the U.S., Patterson, (Harvard University Press) 1927, p.
208: "There has been a decided tendency to extend the
scope of insurance regulation so as to protect the interests



178 Opinions of the Attorney General

of the policyholders in the surplus of life insurance com
panies * * * since the amount of the policyholder's dividend
is not specified in the policy * * * the attempt to control
expenses and dividends is therefore an attempt to secure
the policyholders not merely safety, but also (since the
policy dividends are practically reductions of the premium
charged) a fair rate of premium."

Also, see Prudential Insurance Co. v. Green, (1942) 231
Iowa 1871, 2 N.W. 2d 765, 772: .. all that the poor policy-
holder gets back is a part of the excessive premium that he
pays. The refund, a so-called dividend, is nothing more or
less than a refund of part of the excessive premium
charged."

That the 1927 legislature, in considering S.B. 124 (which
resulted in ch. 411, Laws 1927, amending sec. 76.84, Stats.)
was concerned primarily with the revenue-producing effect
of such a proposal is evidenced by a letter, dated May 20,
1927, from M. A. Freedy, Commissioner of Insurance, to C.
E. Shaffer, Chief Clerk of the Wisconsin Assembly, in re
sponse to A. Res. 68, wherein Freedy set forth in detail the
OoAns in taxes (annual license fees from insurance compan
ies) to the state should the bill become law, as compared
to the then law. Assembly Journal, 1927, pp. 1547-1551.

In 1925 domestic life insurance companies (no matter how
large) were required to pay, as they had been for many
years, their annual license fees for transacting business on
the basis of their gross incomes, not on the basis of their
gi'oss premiums. Section 76.84, Stats., 1925. Domestic life
insurance companies paid a license fee of 8% of gross in
come (except real estate rental income). Also, in 1925, for
eign insurance companies were required to pay a flat $800
as an annual license fee, not related to any percent of gross
income as was the case with domestic companies. In 1927 the
legislature (ch. 411, Laws 1927) changed the flat $800 an
nual license fee for foreign companies, requiring them in
stead to pay as an annual license fee

"two per centum upon the excess of the gross premiums
received in money or otherwise during the preceding calen
dar year on all policies or contracts of insurance on the
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lives of residents of this state after deducting therefrom all

sums apportioned to premium paying policies on the lives
of residents of this state from annual distribution of prof
its, savings, earnings or surplus which before the expira
tion of the calendar year next succeeding such apportion
ment have been either (1) paid in cash or (2) applied in
part payment of premiums."

As so amended, sec. 76.34 (2), Stats., has persisted in that
same form to this day.

The same legislation left the basis for the annual license
fee of domestic companies (percentage of gross income)
unchanged but did slightly increase the percentage that
such companies were to pay for the years 1927 (4%), 1928
(3%%), 1929 (3J/2%) and 1930 (3l^%), and thereafter
3% (as before).

Senate Bill 124 as introduced in the senate on February 15,
1927, contained the language "If any such company, corpora
tion or association is organized without the state of Wiscon
sin, it shall pay into the state treasury, as such annual license
fee, 2 per centum upon the excess of the gross premiums
received in money or otherwise during the preceding calen
dar year on all policies or contracts of insurance on the lives
of residents of this state after deducting therefrom all sums
apportioned to premium paying policies on the lives of resi
dents of this state from one distribution of profits, savings,
earnings or surplus which before the expiration of the cal
endar year next succeeding such apportionment have been
either (1) paid in cash or (2) applied in part payment of
premiums." (Emphasis added). As to that portion, Senate
Amend. 1, adopted by the Senate March 22,1927, substituted
the word "annual" for the word "one" and this was the

form in which that portion became law. Although legislative
sources offer no explanation for this change, it apparently
attracted no attention for the rather obvious reason that it

merely stated unequivocally the legislative intent that the
law now required annual (and not deferred) dividends (dis
tribution of profits, etc.) which, as already demonstrated,
had been the prevailing practice in the industry for some
years.
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There is nothing in the legislative history to show that
the 1927 legislature had any reason to relate its activities
in amending sec. 76.34, Stats., to its activities in amending
sec. 206.36, Stats.

The insurance industry, of course, is understandably alert
to its interest in pending legislation particularly that which
may impose additional tax burdens on it and reacts accord
ingly. By way of explanation of the legislative process and
evolving legislation in 1927, it is enlightening to observe:

"Undoubtedly the amount [of taxes] would have been
greater had the company, in 1927, not been able to bring
about a modification in the Wisconsin tax formula. This

change had been accomplished with the cooperation of a
joint legislative committee representing the Association of
Life Presidents, the American Life Convention, and the Wis
consin Life Convention ; it also had the approval of the State
Commissioner of Insurance. In effect, this modification
caused the outmoded $300 license fee for foreign companies
to be abandoned and a flat 2% tax on Wisconsin premiums
substituted for it. Since the reduction in rate for domestic

companies resulted in revenue losses which exceeded the
gains by the tax on foreign companies, the Wisconsin com
panies agreed to accept a 3% rate on total income, less
various deductions for themselves. The savings for North
western in terms of Wisconsin taxes were partially offset by
increased taxes in other states through the operation of
the retaliatory laws. Nevertheless, the gross tax savings for
1927 had amounted to more than $200,000; this savings in
creased in subsequent years." Northwestern Mutual Life,
A Century of Trusteeship, Williamson & Smalley (North
western University Press) 1957, p. 255.

It is also historically interesting to note that the obvious

and very great disparity between the annual license fee

required of domesic companies in Wisconsin and that re

quired of foreign companies had been challenged by a do
mestic company as unconstitutional in Northwestern Mutual

Life Insurance Company v. State, (1916) 163 Wis. 484,
155 N.W. 609, affirmed 38 S.Ct. 444, 247 U.S. 132, 62 L.Ed.
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1025. The validity of the law was sustained. As will be seen,
this disparity was eventually ameliorated by the legislature.

The use of gross premiums, instead of gross income, as a
basis for determination of annual license fee was not new in

insurance law. For over 20 years prior to 1927 fire and
marine insurance companies had been paying a tax based
upon a percentage of gross premiums. Sec. 76.80, Stats. Like
wise, casualty and surety companies had been paying to the
state a percentage of the gross premium received since 1909.
Sec. 76.32, Stats.

In 1931, sec. 76.34 (1), Stats., was amended again by ch.
12, Laws 1931, so as to require domestic life insurance
companies to pay as an annual license fee for the year
1931 and annually thereafter 31/2% upon their gross in
comes. This provision remained unchanged until 1953 when,
by ch. 215, Laws 1953, the 31/2% of gross income license
fee was retained but a ceiling was placed upon such fees in
relationship to what such a company would have paid if it
had been operating as a foreign company, that is, for 1954,
1509?: of the foreign company license fee, for 1955, 125%,
for 1956 and thereafter, 100%. Also, the provision was then
added which required any domestic company having in ex
cess of $750,000,000 of insurance in force to pay not less
than the amount which would have been payable by it had
it been operating as a foreign company. This is essentially
the same form in which we find this law today (ch. 562, sec.
4, I^aws 1961, removed some of the obsolete language).

Safety Startdards—Department of Industi-y, Labor and

Human Relations—^The Department of Industry, Labor and

Human Relations under sec. 101.10 (3) and (4), Stats., has

the power to promulgate reasonable safety standards for

the protection of employes while working in and around

motor vehicles used on the job.

October 7, 1970.
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E. E. Estkowski, Chairman

Department of Industry, Labor and Human Relations

You ask whether the Department of Industry, Labor and
Human Relations has authority to promote its safety rules
pertaining to motor vehicles to protect employes whose em
ployment requires them to operate motor vehicles. As an
example you state:

"It is noted that there is a high injury rate for workmen
engaged in driving trucks and working in and about trucks
and trailers. In 1969 this rate was 32.8 injuries per million
man hours. It is noted that most of the injuries were not
caused by traffic accidents but rather, from getting into or
out of the truck, climbing into or under the truck to attach
or detach equipment and loading or unloading products."

Section 101.06, Stats., known as "the safe place" statute,
provides a standard for employers requiring them not only
to provide "a place of employment which shall be safe" for
both employes and frequenters but also to "furnish em
ployment which shall be safe" for the employes and "adopt
and use methods and processes reasonably adequate to ren
der such employment * * safe." See also Rogers v. Ocono-
mowoc, (1964) 24 Wis. 2d 308, 315-316, 128 N.W. 2d 640.

Section 101.10 (3) and (4), Stats., gives the department
the power to promulgate rules providing for safe employ
ment as to employes. It is a general power limited only by the
requirement that the standards adopted be reasonable. Sec
tion 101.10 (3) and (4), Stats., provides as follows:

"101.10 * * * It shall also be the duty of the industrial
commission, and it shall have power, jurisdiction and author
ity:

« 4: if ijs

" (3) To investigate, ascertain, declare and prescribe what
safety devices, safeguards or other means or methods of
protection are best adapted to render the employes of every
employment and place of employment and frequenters of
every place of employment safe, and to protect their wel
fare as required by law or lawful orders, and to establish
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and maintain museums of safety and hygiene in which shall
be exhibited safety devices, safeguards and other means
and methods for the protection of life, health, safety and
welfare of employes.

"(4) To ascertain and fix such reasonable standards and
to prescribe, modify and enforce such reasonable orders
for the adoption of safety devices, safeguards and other
means or methods of protection to be as nearly uniform as
possible, as may be necessary to cany out all laws and law
ful orders relative to the protection of the life, health, safety
;md welfare of employes in employments and places of em
ployment or frequenters of places of employment."

It is apparent from your request that the very heavy use
of motor vehicles in commerce in recent years and the in
crease in injuries unrelated to traffic accidents requires the
department to inquire as to its authority to promote safety
standards to protect its employe-operators of motor ve
hicles. It is my opinion the department under sec. 101.10 (3)
and (4), Stats., has the iwwer to promulgate reasonable
safety standards for the protection of employes while work

ing in and around motor vehicles used on the job. Such
safety standards, of course, could be made to apply when

the vehicle is at rest or moving or both under the statutory

grant of power.

RW:JPA

Implied Consent Laiv—Chemical Test for Intoxication—
Under sec. 343.305 (1), Stats., the Implied Consent Law,

where a law enforcement officer has reasonable grounds to

believe that an unconscious person is guilty of driving while

intoxicated, a blood sample may be taken, and the test re

sults are admissible in evidence and may not be excluded by

the trial court.

October 13, 3970.
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George W. Benson, DistHct Attorney

Burnett County

You have asked for my opinion regarding tests for in
toxication under the implied consent law where the driver
is unconscious. You point out that this law provides that
the blood test shall not be the first test administered. You

state that frequently, following an accident, the driver is
unconscious or too severely injured to make a breath or
urine test practical or possible. You ask whether, under
these circumstances, a blood test should be administered,
and whether the results would be admissible in evidence.

My answer to both questions is "yes."

Sec. 343.305 (1), Stats., reads:

"Sttspension of License on Reftisal to Submit to Chemical
Tests for Intoxication. (1) Any person who drives or oper
ates a motor vehicle upon the public highways of this state,
or in those areas enumerated in s. 346.61, shall be deemed
to have given consent to a chemical test of his breath, blood
or urine, for the purpose of determining the alcoholic con
tent of his blood if arrested and issued a citation for driving
or operating a motor vehicle while under the influence of
an intoxicant in violation of s. 346.63 (1) (a). The test shall
be administered upon the request of a traffic officer. The
law enforcement agency by which the officer is employed
shall be prepared to administer 2 of the aforesaid 3 tests
and may designate which of the aforesaid tests shall be ad
ministered. The blood test shall not be the first test admin

istered by the agency. A person who is unconscious or
otherwise incapacitated is presumed not to have withdrawn
his consent under this subsection."

This section provides that a person, by driving upon the
public highway, impliedly gives his consent to a chemical
test of his breath, blood, or urine for the purpose of de
termining intoxication. The law enforcement agency must
be prepared to administer two of these three tests, but the
blood test shall not be the first test administered. How
ever, an unconscious person is presumed not to have with
drawn his consent to a test.
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These statutory provisions require that each police agency
must make an^angements for and be prepared to furnish
two tests. Of these tests which they are to be prepared to
furnish, the first is not to be the blood test. If the first
is the breath test, then the second may be urine or blood. If
the first is the urine test then the second may be breath or
blood. However, by the last sentence of the statute above
quoted, the legislature has made it clear that a person, who
is unconscious or otherwise incapacitated, is not to escape
from his obligation to submit to a test. It is my opinion that
where a person is incapable of submitting to the first test of
breath or urine, designated by the agency, the agency may
properly proceed to have a blood sample withdrawn in a
medically approved manner. To conclude otherwise is to ren
der the last sentence of the law meaningless.

It is my opinion that the results of such test are admis
sible in evidence and should not be excluded by the court.
The law is clear that evidence obtained, even in violation
of a statute, will not be excluded in a criminal case unless
some constitutional right is also violated. An extensive dis
cussion of this rule is found in Ware v. State, (1930) 201
Wis. 425, 230 N.W. 80. The most recent discussion of the
rule is found in State v. Hoch7mn, (1957) 2 Wis. 2d 410,
419, 86 N.W. 2d 446, where the court said:

"» * * Evidence illegally obtained will be suppressed or

excluded in a criminal case only upon a showing that it was

obtained in violation of a constitutional right. * *

The taking of a blood sample for evidentiaiy purposes
violates no constitutional right of the accused. Where an
arrest has been made, as required by the implied consent
law, the taking of a blood sample is a search incidental to a
valid arrest and is reasonable. Schmerber v. California,
(1966) 384 U.S. 757; Miranda v. Arizona, (1966) 384 U.S.
436. For a further discussion of this problem see the fine
article by James E. Hough at page 20 of the June, 1970,
issue of the Wisconsin Bar Bulletin. Even where a search is

not incidental to an arrest, the search may be made without
a warrant if the law enforcement officer has probable cause
to believe that evidence of crime will be found, and there is
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reason to believe that the evidence will be lost or de

stroyed by delay. In Chambers v. Maroney, (1970)
U.S 90 S.Ct. 1975, the court approved such a search
of an automobile, pointing out that the opportunity to search
is fleeting since a car is readily movable, the occupants are
alerted, and the car's contents may never be found again if
a warrant must be obtained. Thus the court concluded an

immediate search is constitutionally permissible. A similai'
exigency exists with respect to determining the alcoholic
content of the blood where the normal body processes are
rapidly removing the alcohol from the blood. Blood samples
must be taken promptly to avoid the destruction of the
evidence.

It is therefore my opinion that where a law enforcement
officer has reasonable grounds to believe that an uncon
scious person is guilty of driving while intoxicated, a blood
sample may be taken, and the test results are admissible in
evidence and may not be excluded by the trial court.

RWW:AOH

Collective Bargaining—Teachers* Retirement Fund—^The
Teachers' Retirement Fund Bureau may treat contributions
made by the Milwaukee Technical College on behalf of em
ployes as proper employe contributions required by ch. 42,
Stats.

October 22, 1970.

Harry Joyce, Director

Teachers Retirement Fund Bureau

The Milwaukee Technical College has negotiated and en
tered into a collective bargaining contract with the union
acting for its employes which contract contains, among
other provisions, a provision that the college will pay the
employes' contributions to the State Teachers' Retirement
Fund. You have asked my opinion whether your office may
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treat these payments made by the college as employe con
tributions as required by sees. 42.40 and 42.41, Stats.

Your question presents a difficult issue to resolve. It is
my opinion, if this issue were litigated, the court would
hold that the Teachers' Retirement Fund Bureau may treat
employe contributions made by the employer as valid em
ploye contrbutions under eh. 42, Stats.

Subchapter IV of eh. Ill, Stats., establishes the right of
municipal employes and employers to confer and negotiate
concerning "wages, hours and conditions of emplojnnent"
and to reduce such negotiations to a binding contract.

Section 111.70 (2), Stats., provides:

"(2) RIGHTS OF MUNICIPAL EMPLOYES. Municipal
employes shall have the right of self-organization, to affili
ate with labor organizations of their own choosing and the
right to be represented by labor organizations of their own
choice in conferences and negotiations with their municipal
employers or their representatives on questions of wages,
hours and conditions of employment, and such employes
shall have the light to refrain from any and all such
activities."

Section 111.70 (4) (i), Stats., provides:

"(i) Agreements. Upon the completion of negotiations
with a labor organization representing a majority of the
employes in a collective bargaining unit, if a settlement is
reached, the employer shall reduce the same to writing
either in the form of an ordinance, resolution or agreement.
Such agreement may include a term for which it shall re
main in effect not to exceed one year. Such agreements
shall be binding on the parties only if express language
to that effect is contained therein."

By virtue of the definitions contained in sec. 111.70 (1),
Stats., defining municipal employer and municipal employe,
sec. 111.70, Stats., Wisconsin's Municipal Government Em
ployment Relations Act, is applicable to the Milwaukee Tech
nical College and its employes.
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Section 111.70, Stats., makes negotiations between a muni
cipal employer and its employes legal and makes collective
bargaining agreements reached thereby legally enforceable.
Local 1226 v. Rhinela/nder, (1966) 35 Wis. 2d 209, 161 N.W.
2d 80.

Under sec. 111.70, Stats., municipal employes have the
right to negotiate and contract on matters that are subjects
of negotiation, i.e., matters that are within the purview of
"wages, hours and conditions of employment," but municipal
employes do not have the right to require municipal em
ployers to negotiate or contract on matters that are pro
hibited by statute or otherwise illegal. Joint School District
No. 8 V. WiscoTisin E. R. Board, (1967) 37 Wis. 2d 483, 155
N.W. 2d 78.

Issue of Whether Em/ployer Contribution to a Pension Ftmd
on Behalf of Employes is a Negotiable Subject

Pension or retirement funds, their management and ad
ministration, and employer and employe contributions to
such plans have long been held to be mandatory subjects of
collective bargaining as coming within the terms of "wages"
and "conditions of employment." See discussion at CCH La
bor Law Reporter, par. 3020, especially par. 3020.85 et seq.

Further, it is evident from the holding and discussion
in Joint School District No. 8, supm, that the phrase
"wages, hours and conditions of emplojmient" will be given
a broad versus narrow construction. After pointing out that
parties to collective bargaining could not contract provisions
contrary to law, the court said (37 Wis. 2d 492):

"* * * But what is left to the school boards in respect to

the school calendar is subject to compulsory discussion and
negotiation. As stated in Narwalk Teachers' Asso. v. Board
of Education, (1951) 138 Conn. 269, 277, 83 Atl. 2d 482,
'. . . the plaintiff may organize and bargain collectively for
the pay and working conditions which it may be in the
power of the board of education to grant.' "

Therefore, I must conclude that employer contributions on
behalf of employes to a pension or retirement fund is a
proper subject of collective bargaining under sec. 111.70,
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Stats., and consequently a proper subject to negotiate and
contract unless prohibited by statute or otherwise illegal.

Issue of Whether the Employer Contributions on Behalf of
the Employes are Prohibited by Statute or Otherwise Illegal

Section 42.40 (1) and (2), Stats., provides:

"(1) Each teacher who is a member of the separate group
shall make a deposit in the retirement deposit fund equal to
6% of all compensation received for teaching service per
formed by such teacher.

"(2) Beginning on the first day of the first calendai'
quarter which begins after an agreement extending coverage
under OASDHI to the members of the combined group under
s. 42.241 becomes effective, each teacher who is a member
of the combined group shall make a deposit in the retirement
deposit fund equal to 41/^ % of all compensation received
for teaching service performed by such teacher."

Section 42.41 (1), Stats., provides, in part, as follows:

"42.41 Deductions from Salaries; payroll. (1) Every em
ployer shall deduct and withhold from the compensation as
a teacher paid by such employer to each teacher on each
payroll for each payroll period such per cent of the compen
sation of each teacher, as such teacher is required to de
posit under s. 42.40. * * *"

These quoted sections from ch. 42 do not prohibit, by
plain language, employers from making employes' contri
butions. The question remains, do these sections prohibit
such contributions by implication.

In determining whether these sections prohibit municipal
employers from making teachers' contributions to the Teach
ers' Retirement Fund, we must examine the purpose of the
act. It is clear that the purpose of the act is to provide a
retirement system for teachers and that it is not the pur
pose of the act merely to make deductions from compensa
tion paid to teachers. Such purpose militates against a con
struction by implication that the quoted sections of the
statute exclude another method of funding the retirement
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system. In short, employes' contributions made by the em
ployers do not defeat the purpose of the act.

Further, the contract provision for employes' contribu
tions being made by the employer does not produce an illegal
result. In fact, such a provision serves the interest of both
the employes and employer, since the employes will realize
an effective wage increase which will not be subject to cur
rent taxation, and the employer is able to provide an effec
tive wage increase at less expense than were it to grant the
same effective "take-home" increase taking into considera
tion current income tax deductions.

It may be argued that the language in the quoted sections
are mandatory, and that the words ". . . teacher . . . shall
make a deposit . . constitute a mandatory duty on the
part of the teacher. However, I construe this language as
being mandatory only from the standpoint of initiating
funds into the retirement fund but not mandatory to the
exclusion that the employe contributions cannot be intro
duced into the retirement deposit fund by some other
means.

In Muskego-N&rway C.S.J.S.D. No. 9 v. WERB, (1966)
35 Wis. 2d 540,151 N.W. 2d 617, the court held that another
rule of statutory construction must be applied in considering
the relationship of sec. 111.70, Stats., to other sections of
the statutes. The court held that sec. 111.70, Stats., insofar
as is possible, should be harmonized with other sections of
the statutes. The court held as follows (85 Wis. 2d 556):

"The provisions of sec. 111.70, Stats., apply to the author-
itj'' of school districts to the same extent as the authority of
other municipal governing bodies. Section 111.70 was enacted
after sees. 40.40 and 40.41 and is presumed to have been

enacted with a full knowledge of preexisting statutes. Con
struction of statutes should be done in a way which har
monizes the whole system of law of which they are a part,
and anj- conflict should be reconciled if possible." (citations
omitted)

And further, in Joint School District No. 8 v. Wisconsin
E. R. Board, supra, the court said (37 Wis. 2d 493-494):
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"It is argued that the new duties placed upon school
boards by sec. 111.70, Stats., must be strictly interpreted to
exclude the school board's legislative powers under ch. 40.
However, in Muskego-Norway v. Wisconsin Employment
Relations Board, (1967) 35 Wis. 2d 540, 151 N.W. 2d 617,
this court undertook to state the relationship between vari
ous sections of ch. 40 and sec. 111.70 and took the view

that since sec. 111.70 was enacted after ch. 40 it was pre
sumed to have been enacted with full knowledge of the pre
existing statutes and thus the statutes should be harmon
ized by construction. We must therefore reject a strict
interpretation of sec. 111.70 so as to favor ch. 40."

In this case, ch. 42, Stats., was in existence when sec.
111.70, Stats., was enacted, and the same legal presumption
must apply—^that the legislature was aware of ch. 42 when
it passed sec. 111.70, Stats.

Section 111.70, Stats., exists for the purpose of enabling
municipal employes and municipal employers to negotiate
and contract on questions of wages, hours, and conditions of
employment and ch. 42 (as it pertains to the issue at hand)
exists for the purpose of establishing and maintaining a
teachers' retirement pension. By recognizing the alterna
tive method of introducing monies into the fund negotiated
and agreed upon by the Milwaukee Technical College, effect
is given to both sections, sec. 111.70 and ch. 42, Stats.

It is my opinion that, if this issue were litigated, the court
would probably conclude that the language in sees. 42.40 and
42.41, Stats., does not preclude employes' contributions to
the teachers' retirement fund made by employers as valid
employe contributions.

Issue of Whether Milwaukee Technical College Possesses
Authority to Negotiate the Provision in Question

There remains the question: does the Milwaukee Technical
College have the authority to make the contributions in ques
tion? In my opinion, a court would answer this question in
the affirmative.

In Local 1226 v. Rhinelander, (1966) 35 Wis. 2d 209, 151
N.W. 2d 30, the City of Rhinelander argued that municipali-
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ties were not granted the statutory authority to negotiate
and enter into collective bargaining contracts providing for
binding arbitration of grievances. The court specifically
addressed itself to this argument, rejected it, and held that
the authority existed by virtue of sec. 111.70, Stats.

And in Joint School District No. 8, supra, although no
statutory authority existed specifically authorizing school
boards and the teachers' representatives to negotiate and
contract concerning the school calendar, the court held
that school boards had the authority to negotiate and con
tract the school calendar by virtue of sec. 111.70, Stats.,
except on subjects prohibited by statute.

I previously stated that the issue is a close one. I believe
that a court, in considering this issue, would consider that
the contract provision under discussion does not violate any
prohibition established by law and does not operate to the
harm, detriment, or increased obligation of any person, en
tity or unit of government, and, in fact, produces a result
desired by the Milwaukee Technical College and its teachers.

K^WrWHW

Municipal Bus Transit System—Wisconsin Retirement
Employes hired by the manager of the Madison

Transit System pursuant to a management contract between
the city and the manager are employes of the city for pur
poses of those programs administered by the Dep^ment of
Employe Trust Funds under subch. I of ch. 41 and subch. II
and VI of ch. 40, Stats. (1969).

October 27, 1970.

C. M. Sullivan, Secretary

Department of Employee Trust Funds

You request my opinion as to whether personnel engaged
in the operation of the municipal bus transit system in the
City of Madison are employes of the City of Madison for
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pui*poses of the Wisconsin Retirement Fund. Excluded from
this opinion are those executive and administrative person
nel who are employed by and receive salaries from Ameri
can Transit Corporation, rather than from the transit sys
tem.

Following acquisition by the City of Madison of the Madi
son Bus Company, the city entered into a contract with
American Transit Corporation, a Missouri corporation dated
April 10, 1970, whereby American Transit Corporation or a
subsidiary to be formed by American Transit would provide
management and supervisory services in the operation of a
bus transit system in the City of Madison. Such contract
provides at paragraphs 3 and 12:

"3. Manager shall provide the management and supervis
ory services necessary for the operation of the Transit Sys
tem. Such management and supervisory services shall in
clude (but shall not be limited to) the following: executive
and administrative management of the Transit System;
supervision of all personnel, whether employed directly by
Sub or City or other entity; * * *"

"12. During the term of this Contract, American shall
provide sufficient executive and administrative personnel as
shall be necessary and required to perform its duties and
obligations under the terms hereof, including a Resident
Manager who shall be responsible for the day-to-day opera
tions of the Transit System, and who shall be selected with
approval by the City and supervised and directed by Ameri
can and who shall serve only with consent of the City. The
Manager shall also cause to be employed during the term
of this Contract either by Sub or directly by City, sufficient
operating personnel, including but not limited to, drivers,
mechanics, supervisors, maintenance and other shop person

nel, office and administrative personnel, as required from
time to time. The cost of and compensation payable to all

personnel employed in the operation of the Transit System

shall be an obligation of and paid by City with the exception

of the salaries of the Resident Manager and such executive

and administrative personnel as shall be necessary and re-
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quired to perform American's duties and obligations under
the terms of this Contract."

Thereafter common council of the City of Madison adopted
a resolution on May 7, 1970, which reads:

"WHEREAS, the American Transit CoiTJoration submitted
three management proposals to the City of Madison for the
management of the Madison Bus Company property; and

"WHEREAS, two of these management proposals in
cluded a provision that all employees of the Madison Bus
Company be rehired by the American Ti-ansit Corporation
through a subsidiary corporation; and

"WHEREAS, the City of Madison accepted the second
management proposal of the American Transit Corporation
which included this hiring provision;

"THEREFORE BE IT RESOLVED that the Common

Council of the City of Madison requests the American Ti*ans-
it Corporation, through its subsidiary corporation (Madison
Service Corporation), to hire all such employees as private
employes of this service corporation.

"BE IT FURTHER RESOLVED that any bargaining
agreement reached between American Transit Corporation
and Teamsters Local No. 695 regarding its employees under
a bargaining agreement with it be submitted by American
Transit Corporation to the Common Council of the City of
Madison for its approval.

"BE IT FURTHER RESOLVED that all salaries, wages,
benefits and conditions of employment contained in such
contract be made effective as of May 11, 1970, when ap
proved by the Common Council of the City of Madison."

In view of the provisions of the foregoing resolution to
the effect that employes engaged in the operation of the
Madison Transit System are to be hired as pnvate employes
of the service coi*poration, you have requested my opinion
as to the status of such employes with respect to the Wis
consin Retirement Fund, the public employes Social Security
Fund and the Municipal Group Life Insurance Program ad
ministered by the Wisconsin Group Insurance Board.
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It is my opinion that employes other than the previously
specified executive and administrative personnel hired by
American Transit Corporation under the management con
tract with the City of Madison for the operation of a bus
transit system in the City of Madison are in fact employes of
the city, not of the managing corporation for purposes of
those programs administered by the Department of Em
ploye Trust Funds. The City of Madison is a participating
municipality under the provisions of sec. 41.05, Stats.,
(1969). Section 41.07 (2) (a), Stats., (1969), provides that
persons who become employes of a participating municipali
ty are subject to the provisions of the Fund upon completion
of the applicable probationary period. Employe is defined in
sec. 41.02 (6) and (12), Stats. (1969), as follows:

"(6) 'Employe' means any person who:

"(a) Receives earnings as payment for personal services
rendered to or for the benefit of any participating munici
pality.

ti'Jii si!

"(12) The definition of employe shall not include persons:

"(d) who are employed under a contract involving the
furnishing by such persons of more than their personal
services.

"(e) who are customarily engaged in an independently
established trade, business or profession and whose services
to a participating municipality are not compensated for on a
payroll of that municipality."

Since employe is defined as a person who receives earn
ings as payment for personal services rendered "for the
benefit of any participating municipality," the subject
employes are employes under sec. 41.02 (6), Stats., regard
less of whether they are or are not paid on a regular city
payroll. The predecessor statute, before amendment by ch.
33, Laws 1965, required, in defining employe, that his name
appear on a regular payroll of the municipality. Sec. 66.901
(4), Stats. (1963). The first page of the appendix to Senate
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Bill 62 (which when passed became ch. 33, Laws 1965) states
the purpose of the amendment deleting the "regular pay
roll" requirement in these words:

"Sec. 1. S.66.901 (4) (a) of the statutes presently acts to
deny retirement benefits to some employes simply because
their earnings are paid in the form of fees or by means of
a special pajrroll procedure. Employes who meet all other
requirements for participation in the retirement program
are thus denied such participation on purely technical
grounds. The proposed amendment to this section would
act to provide retirement coverage for any person who has
legal status as an employe, regardless of the method of com
pensation; all such employes, of course, would have to
meet all other requirements for retirement participation as
presently set forth in the statutes.

"Sec. 2. The change proposed by this section is part of
the change discussed under sec. 1 above. The repeal of
s.66.90 (4) (b) is necessary to give effect to s.66.90
(4) (a) as amended.

"Sec. 8. This section would create two new paragraphs in
support of the change discussed under Section 1 above. The
effect of the two paragraphs is to make it dear that an
employe-employer relationship would not exist as between
any municipality and an independent contractor or self-
employed person, and thus continue to exclude such persons
from participation in the retirement fund."

Since, therefore, payment is for personal services ren
dered "for the benefit of" a participating municipality, the
mode of pajntnent is immaterial. The subject employes are
not excluded by sec. 41.02 (12), Stats., as independent con
tractors since they do not furnish more than personal ser
vices nor are they "customarily engaged in an independently
established trade."

The Wisconsin Supreme Court in Prentice v, ILHR De

partment, (1967) 38 Wis. 2d 219, 223, 156 N.W. 2d 482 set

forth the following tests for determining whether an em

ployer-employe relationship exists:
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* * the principal or primary test for determining if an
employer-employee relationship exists is whether the alleged
employer has a right to control the details of the work. We
have also pointed out there are subsidiary and secondary
tests which should also be considered, among which are:
(1) the direct evidence of the exercise of the right to con
trol ; (2) the method of payment of compensation; (3) the
furnishing of equipment or tools for the performance of
the work and; (4) the right to fire or terminate the rela
tionship. * ♦

The management contract between the City of Madison
and the management corporation contains the following
provisions:

"2. ♦ * * City will obtain and provide and furnish for the
operation of the Transit System, real estate, office, garage
and storage facilities, motor coaches, shop and garage
equipment, office equipment and all other properties, assets
and facilities which the City deems necessary or appropriate
for the operation of the Transit System. * * *"

"4. All services to be rendered by Management under para
graph three (3) or otherwise under this contract shall be
subject to the supervision and control of City. The advice
of Manager shall be only a recommendation, and the final
decision shall be made by City through its appropriate offi
cials."

"8. All gross operating revenues derived from the opera
tion of the Transit System shall be the property of City,
and periodically at reasonable times. Manager shall cause
the same to be deposited in a depository designated by and
pursuant to the written instructions of the City."

"9. All gross operating expenses, and all other costs, ex
penses, liabilities, damages, losses, claims and charges of
every kind and description, without limitation, arising out
of, incurred in, or attributable to the operation of the Transit
System, and all related operations and business activities
shall be the sole obligation and responsibility of the City
with the exception of the salary of the Resident Manager
and such administrative and executive personnel costs (ex-
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cept, however, as provided in paragraph 11 hereof) as may
be necessary for Manager to perform the duties and obliga
tions required by this Contract to be supplied by the Mana
ger. . . In no event shall Manager be obligated to lend or
advance funds to the City to meet its obligations under this
Contract. An arrangement will be entered into which is
mutually agreeable to the parties providing for the advance
ment by City to Sub of sums of money sufficient to meet
its payroll and other day-to-day expenses. It is not anticipat
ed that Sub or American will advance payroll monies against
funds later to be forthcoming from City."

"12. During the term of this Contract, American shall pro
vide sufficient executive and administrative personnel as
shall be necessary and required to perform its duties and
obligations under the terms hereof, including a Resident
Manager who shall be responsible for the day-to-day opera
tions of the Transit System, and who shall be selected with
approval by the City and supervised and directed by Ameri
can and who shall serve only with consent of the City. The
Manager shall also cause to be employed during the term of
this Contract either by Sub or directly by City, sufficient
operating personnel, including but not limited to, drivers,
mechanics, supeiwisors, maintenance and other shop person
nel, office and administrative personnel, as required from
time to time. The cost of and compensation payable to all
personnel employed in the operation of the Transit System
shall be an obligation of and paid by City with the excep
tion of the salaries of the Resident Manager and such execu
tive and administrative personnel as shall be necessary and
required to perform American's duties and obligations
under the terms of this Contract."

"18. The obligation of Manager to commence its services
or the City to accept Manager's services under the terms
hereof and this Contract shall be conditioned upon Manager
or City completing arrangements with the bargaining repre
sentative for the employees who are to be hired by the
Transit System including, but not limited to, the assumption,
if appropriate, by Sub, of any existing collective bargaining
agreement between said employees and Sub's predecessor, it
being understood that all compensation, pajnnents and any
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amounts payable and liabilities incurred under the terms of
any bargaining agreement during the term of this Contract
or upon any expiration thereof, shall be operating expenses
of the Transit System to be an obligation of and satisfied by
the City, provided the City has first approved of the terms
and conditions of any such agreement."

The foregoing provisions make it clear that the right of
control of the employes in question resides in the City, that
the City is directly responsible for the compensation of such
employes and that the City is to provide the tools and equip
ment for the performance of the work. By applying the
tests set forth in Prentice v. ILHR, supra, it becomes ap
parent that these employes should be regarded as employes
of the City of Madison for purposes of the Wisconsin Retire
ment Fund.

Inclusion in the group life insurance program provided by
the Group Insurance Board under sec. 40.20, Stats. (1969),
is largely dependent upon the status of the municipal em
ploye under the Wisconsin Retirement System. Section 40.20
(6)(a), Stats. (1969), defines as eligible employes: "The
personnel of any participating municipality as defined in
sec. 41.02 (5), Stats., who meets the requirements of sec.
40.11, Stats., other than state employment." Section 40.11
(2) (a). Stats. (1969), requires that the employe be on a
regular payroll of the state or an agency controlled by the
state, and is occupying a position under the Wisconsin Re
tirement Fund. There can be no doubt but that the em

ployes of the Madison Transit System meet these criteria
and are eligible for participation in the group life program.

Similarly, subch. VI of ch. 40, Stats. (1969), which gov
erns inclusion of employes under the public employes social
security fund relates such inclusion to participation in the
Wisconsin Retirement Fund under sec. 40.41 (2), Stats., re
quiring the conclusion that such employes must be included
by the City of Madison in its reports to the public employes
social security fund.

RWWrWMS
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Collective Bargaining—Joint Committee on Firumce—
The collective bargaining agreement between the University
of Wisconsin and the Teaching Assistants Association is
valid.

The Joint Committee on Finance lacks jurisdiction to set
aside the agreement.

The agreement is not a rule that might be reviewable by
the Joint Committee to review administrative rules.

November 17, 1970.

Walter G. Hollander

Joint Committee On Finance

On May 12,1970, at an executive session of the Joint Com
mittee on Finance, the following resolution was passed con
cerning an employment relations contract entered into by
the University of Wisconsin, Madison, and the Teaching As
sistants Association:

"That the agreement between the University of Wiscon
sin Madison Campus and the Teaching Assistants Associa
tion be referred to the attorney general for a formal opinion.

"The Attorney General is requested to address himself to
the question of the legality of the agreement under Wiscon
sin Law, and the power or jurisdiction of the Joint Commit
tee on Finance to set aside agreement or contracts of this
nature, and whether the agreement could be considered an
administrative rule and subject to referral to the Adminis
trative Rules Committee for review."

I. FACTUAL BACKGROUND

It will be helpful in considering the request of the Joint
Committee to briefly review some of the salient facts lead
ing up to the execution of the collective bargaining agree
ment.

The Teaching Assistants Association purportedly is made
up of a majority of the teaching assistants and similarly
situated personnel, such as research assistants, lab assis-
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tants, etc., employed by the University of Wisconsin. There
are a number of teaching assistants and similarly situated
personnel who are not members of the Teaching Assistants
Association.

In 1969 the University of Wisconsin agreed to voluntarily
recognize the Teaching Assistants Association as a represen
tative of the teaching assistants, considered collectively,,
for the purposes of negotiating wages, hours and conditions
of employment if the Teaching Assistants Association
achieved a certification as the majority representative in an
election conducted by the Wisconsin Employment Relations
Commission. Upon the election results and majority certifi
cation by the Wisconsin Emplojrment Relations Commission,
the University voluntarily recognized the association as the
representative of the teaching assistants. The recognition
was voluntary since both parties, the Teaching Assistants
Association and the University of Wisconsin recognized that
because teaching assistants were unclassified employes, they
did not come under the protection or regulation of any exist
ing labor legislation. The University of Wisconsin agreed to
negotiate and contract within the purview of subch. V, ch.
Ill, the State Employment Labor Relations Act, as though
it were applicable.

After a considerable period of negotiation, an impasse was
reached, and the Teaching Assistants Association and its
members engaged in a strike and concomitant activity. The
Regents, represented by this office, brought an action
against the Teaching Assistants Association and its mem
bers asking for a judgment declaring the strike to be illegal
and for an injunctive relief against the continuing strike and
concomitant activity. The Circuit Court for Dane County ad
judged the strike to be illegal and granted the state's re
quest for injunctive relief.

While the illegal strike was still in progress, the Teach
ing Assistants Association and the University of Wisconsin
reached final agreement and executed a written collective
bargaining agreement covering the terms and conditions of
employment negotiated and agreed upon. The agreement
was subject to ratification by the Board of Regents since
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both the Teaching Assistants Association and the University
of Wisconsin executives recognized and properly assumed
that no contract of this nature would be legal unless ratified
by the Regents. The Regents subsequently did ratify the
collective bargaining agreement.

II. LEGALITY OF THE AGREEMENT

The collective bargaining agreement entered into by the
University of Wisconsin and the Teaching Assistants Asso
ciation is lengthy and contains many provisions covering a
variety of subjects. It is impossible to give a final and defi
nite opinion on such a contract since it is impossible to con
ceive of all possible situations or challenges that might
raise a question concerning its legality. As a general propo
sition, it is my opinion that the contract is legal and binding
under Wisconsin law.

I am aware of the questions concerning the legality of the
contract discussed by the Joint Committee on Finance on
May 12,1970.1 will address this opinion specifically to those
areas of concern.

A. Definiteness Of The Agreement

As a proposition of general contract law, a contract must
be definite in terms and conditions in order to be valid and

legally enforceable. However, it has long been legally ac
cepted that collective bargaining agreements cannot be con
sidered within the purview of this general legal proposition.
As stated in 48 Am. Jur. 2d, liabor and Labor Relations, sec.
1204:

"A collective bargaining agi'eement is a compilation of
diverse provisions, some providing objective criteria which
are almost automatically applicable, some providing more or
less specific standards which require reason and judgment
in their application, and some doing little more than leav
ing problems to future consideration with an expression of
hope and good faith. It is not an ordinary contract; it is sui
generis. [1] Central to the peculiar status and function of a

[1] Defined in Blackss Law Dictionary: "Of its own' kind or
class; i.e., the only one of Its kind; pecihiar."
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collective bargaining agreement is the fact, dictated * * *
by circumstance * * *, that it is not in any real sense a
simple product of a consensual relationship. But more than
this, a collective bargaining agreement is an attempt to
erect a whole system of industrial self-government. It con
stitutes a generalized code to govern a myriad of cases
which the draftsmen cannot wholly anticipate, and is there
fore more than a contract. It covers the whole employment
relationship and calls into being a new common law—the
common law of a particular industry or of a particular
shop." (Footnote citations omitted).

In fact, because of this impossibility to provide in the
contract all of the possible rules governing the conduct of
the parties and their rights under the collective bargaining
agreement, such agreements normally provide for grievance
procedures for settling disputes under the contract or in
terpreting its terms, and this is the case of the contract
under consideration.

I have examined the collective bargaining agreement un
der consideration and conclude that the contract is suffi

ciently definite and certain to satisfy the legal requirements
of certainty in a collective bargaining agreement.

B. Aiitharity of the Board of Regents of the
University of Wisconsin To Enter

Into a Collective Bargaining Agreement
With the Teaching Assistants Association

Section 36.03, Stats., provides that the Regents of the Uni
versity of Wisconsin "* * * shall possess all the powers
necessary or convenient to accomplish the objects and per
form the duties prescribed by law, * * Under State v.
Regents of the University of Wisconsin, (1882) 54 Wis. 159,
11 N.W. 472, the powers of the Regents must appear either
by express statutory language or by fair implication there
from. The language of the quoted portion of sec. 36.03,
Stats., is very broad and the hiring of personnel to carry on
the instructional duties of the University of Wisconsin, by
necessity, must be within the implied powers and duties of
the Regents. Therefore, the Regents clearly have the author
ity to enter into individual contracts for the purpose of ob-
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taining instructional personnel, including professors, in
structors, teachers or teaching assistants.

In this case, we ai^e dealing with a collective bargaining
agreement, which may be defined as a contract between the
employer and employes, considered collectively, setting forth
the terms and conditions of employment for a specific period
of time.

While a collective bargaining agreement may not be di
rectly equated with an employment contract, it is a contract
which establishes the framework and standards of the in

dividual employment contracts. Therefore, it is within the
delegated powers of the Board of Regents to enter into the
collective bargaining agreement under consideration since
it becomes an integral part of the process of contracting for
personnel to carry out the instructional duties of the Uni
versity.

C. Capacity Of The Parties To Contract

1. Teaching Assistants Association

There is no labor relations legislation applicable to the
parties to the contract. The state is not an employer within
the meaning of the National Labor Relations Act^ and the
teaching assistants ai'e not employes entitled to the rights
granted by the State Employment Labor Relations Act,
subch. V, ch. Ill, Stats., since they are not classified em
ployes.^ Therefore, the teaching assistants do not have a
statutory right to legally compel recognition as a collective
bargaining representative for the collective bargaining unit
or to legally compel collective bargaining.

However, the teaching assistants, considered collectively
have a constitutionally protected right to organize or become
members of a union and petition government as their em-

=29 use 152 (2)

"Sec. 111.81 (12), Stats., provides: " 'State employe' includes any
employe in the classified service of the state, as defined in sec.
16.08, ♦ •
Sec. 16.08, subs. (2) (d) and (3) (a). Stats.., places "[a]ll presi

dents, deans, principals, professors, instructors, research assistants,
librarians and other teachers *■ * » in the university and state col
leges," within the unclassified service.
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ployer, on matters concerning their conditions of employ
ment.' And this union may represent its members on these
matters since employes legally may do through a representa
tive what they could do personally on their own behalf. The
United States Supreme Court noted in National Labor Rela
tions Board, v. Jones & Laughlin Steel Corporation, (1937)
301 U.S. 1, 81 L.Ed. 893, 57 S.Ct. 615, that legislation was
not required to give employes their right to organize a
union, their right to assert their desires, and the right to do
these things through a representative. These are fundamen
tal rights, and legislation protecting these rights is merely
recognition thereof.

Therefore, there is nothing illegal about, nor is legislation
necessary to authorize, the existence of the Teaching Assis
tants Association as an organization representing its mem
bers on matters concerning employment conditions.

2. Regents of the University of Wisconsin

While the absence of applicable employment relations
legislation leaves the University immune from legal com
pulsion to recognize a collective bargaining representative
or to bargain with it,'' the absence of applicable legislation
does not render recognition or collective bargaining illegal.
Such recognition is a recognition of the fundamental rights
already noted and collective bargaining is an adjunct to in
dividual employment contracts. The Board of Regents of the
University of Wisconsin is a legal entity given "body cor
porate" status and we have already discussed its authority
to enter into contracts as being within its delegated powers.
State V. Regents of the University of WiscoTisin, supra.

In my opinion, the Board of Regents, having been given
"body corporate" status, has the legal capacity to bargain
and contract collectively even in the absence of applicable

* McLaughlin v. Filendea, (1968) 398 F. 2d 287 (7 Cir.); AF8CME
V. Woodward, (1969) 406 F. 2d 137 (8th Cir.); and Atkins v. City of
Charlotte, (1969) 296 F. Supp. 68 (West. Dist. of N.C., 3 Judge
Court).

■While the University could legally refuse to grant formal recog
nition, as an arm of government, it could not constitutionally re
fuse to hear grievances even though it is under no legal obligation
to redress grievances.
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labor legislation. Enabling legislation is not necessary in ad
dition to that already in existence.

The mere fact that the employes involved are in the un
classified service and therefore not covered by labor legisla
tion does not imply that the Board of Regents may not con
tract—even collectively—with these employes. A restriction
by implication on the legislative grant of the jurisdiction to
the University in this instance is unwarranted.

The long standing presidential executive order authoriz
ing collective bargaining by the federal government with
federal employes in the absence of applicable labor relations
legislation is precedent for this proposition.

Subchapter V of ch. Ill, Stats., the State Employment
Labor Relations Act, in directing collective bargaining by the
state as an employer, is not so much a grant of power to
state agencies, departments, etc., as it is a mandate to exer
cise authority they already have, and an implied prohibition
against the exercise of this authority is unwarranted merely
because subch. V does not compel the exercise of the author
ity in this particular case. See State ex rel. Warren v. Ren
ter, (1969) 44 Wis. 2d 201 at 221, 170 N.W. 2d 790.

We have already noted that there is no labor relations
legislation applicable to the parties. Legislation is necessary
to provide: (1) that a representative is the exclusive repre
sentative for all members of the collective bargaining unit,
and (2) that the collective bargaining contract establishing
the wages, hours and conditions of employment binds all
members of the unit;—^whether or not all members of the
collective bargaining unit have designated the representative
to bargain and contract for them.

Without legislation, the common law of agency applies
and an agent cannot bind a person with whom he has no
principal-agent relationship. Thus, in this case nonassocia-
tion members of the collective bargaining unit are not bound
by the agreement made by the association with the Uni
versity.

It is true that the University can unilaterally establish
wages, hours and conditions of employment, and undei' the
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contract, it can still do so. And we may assume it will do so
under the terms of the collective bargaining agi'eement. Of
course, this will have the practical effect of setting the same
terms for the nonunion members. However, the collective
bai'gaining agreement cannot cut off any rights that the
nonunion members have, if they have any, as would be
the case in the private employment sector where labor legis
lation is applicable.

It is impossible to visualize at this time any practical
problems that might arise as a result of this peculiai- aspect
of the contractual relationships of the parties involved. It is
my opinion, that, as between the teaching assistants who are
not members of the Teaching Assistants Association and the
University of Wisconsin, there is no collective bargaining
agreement. However, this does not affect the legality of the
contract as between the University and the Teaching Assis
tants Association and its members.

D. Validity of Agreement Exemited While The Members
of The Union Engaged in an Illegal Strike

A contract is not invalid merely because one of the parties
to it engaged in illegal activity during its inception or exe
cution unless the illegal activity was of a nature and so
conducted as to constitute duress.

If a contract is voidable for duress, it is so only after the
party asserting duress can satisfactorily prove that his act
of entering into the contract was not his own, but was an
other's imposed upon him through fear which deprives him
of freedom of will." And the state of the mind of the party
claiming duress is a greater factor in determining whether
duress occurred than is the means by which the party was
compelled to enter into the contract."

I am aware of the history of the negotiations, the illegal
strike, and final "negotiation" which culminated in an ex
ecuted contract.

'17 Am. Jur. 2d, Contracts sec. 153.
'17 Am. Jur. 2d, Contracts sec. 153; Galusha v. Sherman, (1900)

105 Wis. 263, 81 N.W. 495.
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The University of Wisconsin and the Teaching Assistants
Association had reached a tentative agreement on most of
the provisions of the contract prior to the commencement of
the strike activity. The contract that was finally entered
into during the illegal strike differed very little from the
terms of the tentative agreement and the University of Wis
consin personnel who negotiated the contract have opined
that the final agi'eement was less onerous to the University
than the tentative agreement reached prior to the strike.
Further, the history of the negotiations considered together
with the final contract strongly indicate that the University
executive personnel felt no undue compulsion to enter into
the contract as a result of the strike activity.

These facts do not suggest legally cognizable duress.

Regardless, a contract is not automatically void because
of duress. It is only voidable after the party claiming it first
asserts it and then proves the elements of duress just dis
cussed. Therefore, it is impossible for me to conclude that
the contract under consideration is void as a matter of law

because it was executed during the illegal strike.

m. AUTHORITY OF JOINT COMMITTEE TO SET

ASIDE THE CONTRACT

The Joint Committee on Finance, as any entity created by
the legislature, has only those powers granted by legisla
tion or that fairly may be implied therefrom.

Sees. 13.09-13.11, Stats., which create and delineate the
powers and duties of the Joint Committee on Finance, do not
give to it any authority that could be construed as jurisdic
tion or power to set aside a contract entered into by the
Board of Regents, who have such authority.

IV. REVIEWABIIilTY OF THE CONTRACT BY

ADmNISTRATIVE RULES COMMITTEE

Section 13.56 (2), Stats., provides:

"The [Legislative Joint Committee for Review of Adminis
trative Rules] shall promote adequate and proper rules by
agencies and an understanding upon the part of the public
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respecting such rules. It may hold public hearings to investi
gate complaints with respect to rules if it considers such
complaints meritorious and worthy of attention and may,
on the basis of the testimony received at such public hear
ings, suspend any rule complained of by the affirmative
vote of at least 6 members. If any rule is so suspended, the
committee shall as soon as possible place before the legisla
ture, at any regular session and at any special session upon
the consent of the governor, a bill to repeal the suspended
rule. If such bill is defeated, or fails of enactment in any
other manner, the rule shall stand and the committee may
not suspend it again. If the bill becomes law, the rule is
repealed and shall not be enacted again unless a properly
enacted law specifically authorizes the adoption of that rule.
The committee shall make a biennial report to the legislature
and governor of its activities and include therein its recom
mendations."

In the definitions section of ch. 227, Stats., sec. 227.01
(3), Stats., the legislature provided:

" 'Rule' means a regulation, standard, statement of policy
or general order (including the amendment or repeal of any
of the forgoing), of general application and having the ef
fect of law, issued by an agency to implement, interpret or
make specific legislation enforced or administered by such
agency or to goveni the organization or procedure of such
agency."

The collective bargaining agreement under consideration
does not fall within this definition of a rule, even under a
liberal construction, and therefore, is not reviewable by
the Joint Administrative Rules Committee pursuant to sec.
13.56, Stats.

RWWiWHW

Collective Bargaining—Sick Leave Compensation—^A
county ordinance implementing a collective bargaining
agreement providing for the payment to county employes,
upon their leaving government employment, compensation
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for accumulated sick leave, earned both before and after the
effective date of the ordinance is valid. Sees. 59.07, 59.15,
and 111.70, Stats., discussed. Applicability of 39 GAG 314
limited.

November 19,1970.

William L. Seymour

Corporation Counsel, Walworth County

You relate that Walworth County has engaged in collective
bargaining with a union representative of a portion of Wal
worth County employes and that one of the matters ulti
mately negotiated was a provision that Walworth County
would pay its employes compensation for one-half of accu
mulated sick leave when they leave county service. Pursuant
to sec. 111.70 (4) (i), Stats.,^ the county board has passed
an ordinance implementing the collective bargaining agree
ment including the provision for payment for unused sick
leave. The collective bargaining agreement and ordinance
make no distinction between sick leave earned before the

enactment of the ordinance and that earned subsequently
and it is clear that the collective bargaining agreement and
ordinance intended to make provision for all accumulated
sick leave whether earned before or after the enactment of

the ordinance. Before the enactment of this ordinance,
accumulated sick leave lapsed upon the termination of em
ployment.

You ask for an opinion on the validity of this aspect of
the ordinance. In my opinion, this provision of the ordinance
is valid under Wisconsin law.

Wisconsin's law on bargaining in municipal employment,
subch. IV, ch. Ill, Stats., (sec. 111.70, Stats.) was created
by ch. 509, Laws 1959 and amended by ch. 663, Laws 1961.

'Sec. 111.70 (4) (i), Stats. Agreements. "Upon the completion of
negotiations with a labor organization representing a majority of
the employes in a collective bargaining unit, if a settlement is
reached, the employer shall reduce the seune to writing either in the
form of an ordinance, resolution or agreement. Such agreement
may include a term for which it shall remain in effect not to ex
ceed one year. Such agreements shall be binding on the parties
only if express language to that effect is contained therein."
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Section 111.70 (2), Stats., established the right of municipal
employes to be represented by "labor organizations * * * in
conferences and negotiations with their municipal employers
* ♦ * on questions of wages, hours and conditions of em
ployment * *

The first issue evident is whether the subject matter of
the provision in question is one within the puiwiew of
"wages, hours and conditions of employment."

The subject of sick leave, its creation, structure and ad
ministration is, and has been for a considerable period of
time, a common and accepted subject of collective bargain
ing and collective bargaining agreements.'^ The fact that
sick leave has been one of the traditional subjects of collec
tive bargaining points to the conclusion that it falls within
the concept of "wages, hours and conditions of employment."
Further, we have found no authority or even a suggestion
that the matter of sick leave is not a subject within the
meaning of "wages, hours and conditions of employment."

In Local 1226 v. Rhinelander, (1966) 35 Wis. 2d 209, 151
N.W. 2d 30, the court held that a municipal employer has
the power and authority to enter into collective bargaining
agreements on any subject relating to "wages, hours and
conditions of employment" unless prohibited by statutes.
Under sec. 111.70 (1) (a). Stats., counties, being political
subdivisions of the state, are municipal employers.

Thus, unless the provision under consideration was en
acted in excess of authority of the county board or is con
trary to the provisions of a statute, or otherwise illegal, it
is valid.

=Sec. 111.70 (2), Stats.
"F. Beatrice Brower & Arax Simsarian, "Paid Sick Leave in Union

agreements," Management Record, October 1948; Harland Fox,
"Paid Sick Leave and Group Insurance," Management Record, Feb
ruary 1955; Raymond Krah, Administrative Control of Sick Leave
(Chicago: Civil Service Assembly, Personnel Report No. 544,
(1954); Henry S. Rosenbloom, "Paid Sick Leave Provisions in Ma
jor Union Contracts, 1959," MLR, October 1960; Collective Bargain
ing Negotiations and Controcts, Vol. 2 (BNA), 62:901 et seq.: La
bor P(^icy and Practice, Vol. 4—Personnel Management (BNA),
209: 253, 225 : 751 et seq.; and cases listed under Labor Relations
Cumulative Digest and Index (BNA) sec. 116.25.
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Authority of County Boards To Enact Ordinances
Relating To Collective Bargaining Subjects.

In Rhinelander, supra, the court held that the city of
Rhinelander had the authority to enter into a collective bar
gaining agreement which included a binding arbitration of
grievances clause. In that case, Rhinelander argued that
there was no specific statutory authority granted to munici
pal corporations permitting them to enter into binding arbi
tration agreements in employment contracts. The court spe
cifically rejected this argument and held that the authority
to enter into such agreements existed by virtue of sec.
111.70, Stats.

Also, see Joint School District No. 8 v. Wisconsin E. R.

Board, (1967) 37 Wis. 2d 483, 155 N.W. 2d 78, where the
court held that school districts had the authority to collee-
tively bargain the school calendar with its employes' repre
sentative. Again it should be noted that there is no specific
statutory authority permitting school boards to negotiate
the school calendar, other than the general authority to ne
gotiate conferred in sec. 111.70, Stats.

County boards have been given rather broad powers in
employing personnel and fixing their wages, hours and con
ditions of employment.

Sec. 59.07, Stats.:

"The board of each county may exercise the following
powers, which shall be broadly and liberally construed and
limited only by express language:

« « « «

"(5) General Authority. Represent the county, have the
the management of the business and concerns of the county
in all cases where no other provision is made, apportion and
levy taxes and appropriate money to carry into effect any
of its powers and duties."

Further, sec. 59.15 (2), Stats., provides in part:

"Appointive Officials, Deputy Officers and Employes, (a)
The board has the powers set forth in this subsection and
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sub. (3) as to any office, board, commission, committee, po
sition or employe in county service (other than elective of
fices included under sub. (1), supervisors and circuit judges)
created under any statute, the salary or compensation for
which is paid in whole or in part by the county, and the
jurisdiction and duties of which lie within the county or any
portion thereof and the powers conferred by this section
shall be in addition to all other grants of power and shall
be limited only by express language.

< < $ sji sjs

"(c) The board may provide, fix or change the salary or
compensation of any such office, board, commission, com
mittee, position, employe or deputies to elective officers
without regard to the tenure of the incumbent (except as
provided in par. (d)) and also establish the number of
employes in any department or office including deputies to
elective officers, and may establish regulations of employ
ment for any person paid from the county treasury, * * *.

"(d) The board or any boards commission, committee or
any agency to which the board or statutes has delegated the
authority to manage and control any institution or depart
ment of the county government may contract for the ser
vices of employes, setting up the hours, wages, duties and
terms of employment for periods not to exceed 2 years."

I conclude, when sec. 111.70, Stats., is read in connection
with these cited sections of the statutes conferring rather
broad authority on county boards, that the Walwoirth Coun
ty Board has the authority to collectively bargain the
provision in question and incorporate the same in an ordin
ance giving binding effect to the provision.

Legality Of The Provision—Statutory Preemption

In Joint School District No. 8, supra, the court held that

the school board could bargain subjects of "wages, hours

and conditions of employment" as long as the subject was

not preempted by law. The court noted that several aspects

of the school calendar were governed by specific statutory
provisions and said (Loc. cit. 37 Wis. 2d 492):
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"These items determined by statute, of course, cannot be
changed by negotiation. But what is left to the school boards
in respect to the school calendar is subject to compulsory
discussion and negotiation. As stated in Norwalk Teachers'
Assn. V. Board of Education, (1951)138 Conn. 269, 277, SB
Atl. 2d 482, ' . . . the plaintiff may organize and bargain
collectively for the pay and working conditions which it
may be in the power of the Board of Education to grant. ' "

I am unaware of any statutory preemption precluding the
counties' authority to grant or administer sick leave or pay
for any unused portion thereof upon tennination of em
ployment.

Legality Of The Provision—Public Policy

There remains the question whether the questioned pro
vision of the collective bargaining agreement and ordinance
is void as being contrary to public policy.

In 89 OAG 314 (1950) it was stated county boai'ds did
not have the statutory authority to pay additional bonuses
for services previously perfomied and for which compensa
tion had already been paid. If this former opinion is current
ly valid, it might be argued that the provision now under
consideration would not enable the county to pay for sick
leave earned prior to the collective bargaining agreement
and ordinance.

However, the Supreme Court in State ex rel. Holmes v.
Krueger, (1955) 271 Wis. 129, 72 N.W. 2d 734 issued after
this earlier attorney general's opinion, essentially negates
the validity of this former opinion. In this case, the court
reiterated its earlier holding in Sieb v. Racine, (1922) 176
Wis. 617, 187 N.W. 989, that the constitutional provision^
prohibiting extra compensation for services perforaied and
paid for was applicable only to officers or contractors who
were paid out of the state treasury. The court stated that

*Art. rv, sec. 26, Wis. Const, in part: "The legislature shall never
grant any extra compensation to any public officer, agent, servant
or contract, after the services shall have been rendered or the
contract entered into; nor shall the compensation of any public
officer be increased or diminished during his term of office. * *
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the public policy prompting this contitutional provision
would be applicable to county or municipal governments only
if specific statutory provision were made therefor.

In Holmes, supra, the court also reiterated its decisions
in Dudgeon v. Levitan, (1923) 181 Wis. 326, 193 N.W. 499
and State ex rel. Thomson v. Giessel, (1953) 265 Wis. 558,
61 N.W. 2d 903 (also, issued after 39 GAG 314) which held
that legislation, such as the type we are considering, would
be construed to serve a public purjDose if the increase in
salary or other benefits arguably could sei've the objective
of making public service more desirable, and in that case,
such legislation would not be illegal.

Fui-ther reason exists for the inapplicability of 39 GAG
314. That opinion issued at a time when sec. 59.07, Stats.,
did not gi-ant the broad power that it now does. Compare
the following from Rev. Stats. 1949, with the comparable
cun*ent section set forth earlier in this opinion.

"59.07. The county board of each county is empowered at
any legal meeting to:

(t ^

"(5) Apportion and order the levying of taxes as pro
vided by law, and direct the raising of such sums of money
as may be necessary to defray the county charges and ex-
IDenses and all necessary charges incident to or arising from
the execution of their lawful authority,"

Since there is no legislation making Art. IV, sec. 26, ap
plicable to county employes and since the provision in ques
tion may be construed to serve a public puiiDose, I conclude
that 39 GAG 314 is not applicable to this issue.

RWWiWHW

Lobbying—State Bar of Wisco7isiii—The State Bar is an
agency of the state within the meaning of sec. 13.62 (4)
(b). The State Bar is not a "principal" and need not register
and an employe doing lobbying is not a "lobbyist" and need
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not register or be licensed under the lobby law unless activi
ties relate to proposed legislation affecting the statutory
powers, duties or appropriation of the Bar or unless employe
lobbies on bill affecting his pecuniary interest.

December 7, 1970.

Philip S. Habermann, Executive Director

State Bar of Wisconsin

You ask my opinion as to whether the State Bar of Wis
consin must register itself and its employes under sees.
13.60-13.71 of the statutes regulating lobbying.

You point out that prior to the integration of the Bar in
1956 the Wisconsin bar association did register. You also
point out that subsequent to integration, probably in 1961,
the attorney general was asked whether the Bar and its
employes were requii'ed to register as lobbyists under the
above-quoted sections of the statutes. You say that you
were advised at that time that the State Bar of Wisconsin

is a quasi-governmental unit and an official agency of the
Supreme Court, and that you are not required to and should
not register under the lobbying law.

We have not been able to locate any correspondence or
record of the previous advice given and, therefore, we are
treating the question as one of first impression.

Although your request does not set out specific fact situa
tions, X am going to assume that the conduct you refer to
as "lobbying" falls within the definition found in sec. 18.62
(1), Stats., which reads as follows:

" 'Lobbying' means the practice of promoting or opposing
the introduction or enactment of legislation before the legis
lature or the legislative committees or the members there
of."

The mere fact that certain activities constitute lobbying
does not mean that they are necessarily regulated by the
lobbying statute. Unless clearly proscribed by statute, lob
bying activities are permitted without regulation. Some
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types of lobbying are prohibited, i.e., coiTupt means (sec.
13.60, Stats.), contingency contracts (sec. 13.66 (1), Stats.),
on the floor during sessions without invitation (sec. 13.71,
Stats.), state or federal employes or officials with a pecun
iary interest unless registered as a lobbyist (sec. 13.70,
Stats.), and as a "lobbyist" lobbying for hire without being
registered or as a "principal" permitting a lobbyist to lob
by on legislation affecting the "pecuniary interest" of the
principal (sec. 13.66 (1), Stats.). Even these restrictions
upon the practice of lobbying are effective only during legis
lative sessions and between the general election and regular
legislative sessions (sec. 13.66 (3), Stats.).

The lobbying statutes are criminal statutes and, there
fore, must be construed most favorably to a defendant in
any case of doubt or ambiguity. United States v. Slaughter,
(1950) 89 F. Supp. 876; Rische Construction Co. v. May,
(1961) 15 Wis. 2d 123, 112 N.W. 2d 165; and State v. Wro-
bel, (1964) 24 Wis. 2d 270, 128 N.W. 2d 629.

In addition, because the lobbying statutes are clearly
ambiguous, construction is necessary and other well-recog
nized rules of statutory construction, including long-stand
ing interpretation, must be observed. It appears appropriate
at this point to look at the legislative history of the lobby
ing statutes and the construction placed on these statutes
by the courts or previous attorneys general.

LEGISLATIVE HISTORY

The legislature first enacted a law regulating lobbying
with the passage of ch. 243, Laws 1899. That law required
that every person, corporation or association employing a
person to act as a "counsel or agent to promote or oppose in
any manner, the passage by the legislature of any legisla
tion affecting the pecuniary interests of any individual,
association or corporation as distinct from those of the
whole people of the state, or to act in any manner as a legis
lative counsel or agent in connection with any such legisla
tion * * *" (emphasis supplied) must register within one
week of such employment the name of the person so em
ployed with the secretary of state. The secretary of state
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kept two legislative dockets, one known as the "docket of
the legislative counsel before committees" and the other as
the "docket of legislative agents."

Tiegislative counsel were defined as persons employed to
appear before a committee of the legislature for the purpose
of making an argument or examining witnesses. The legisla
tive agent docket contained the names of all agents employed
for any purpose in connection with any legislation affecting
the pecuniary interests of the employer.

Section 7 of the act provided: "This act shall not apply to
any municipality or other public corporation."

Therefore, it appears that when the act was first passed
it was not intended that government employes be required
to be registered as lobbyists by their employer.

By sec. 1, ch. 472, liaws 1905, state officers, agents, ap
pointees and employes were first regulated under the lobby
ing laws. That section provided in part as follows:

* * No officer, agent, appointee, or employe, in the
service of the state of Wisconsin, or of the United States,
shall attempt to influence any member of the legislature to
vote for or against any measure pending therein, affecting
the pecuniary interests of such person, excepting in the
manner authorized herein in the case of legislative counsel
and legislative agents."

The above provision remains in sec. 13.70 (1), Stats., with
the only change being the word "lobbjrists" substituted for
the last five words of the sentence.

There were no substantive changes in the lobbying law
from 1905 to 1-^33, when sec. 346.295, Stats, (now 13.72,
Stats.) relating to compensation for published articles on
legislation was added. In 1924 the statutes were renumbered
and until 1947 were found in sees. 346.20 to 346.29, Stats.
That portion of the lobbying law above quoted which had
been enacted by sec. 1 of ch. 472, Laws 1905, was found
in sec. 346.27, Stats.

Senate Bill 572, which became ch. 609, Laws 1947, repealed
and recreated sees. 346.20 to 346.29, Stats., and made num-
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erous changes and additions to the lobbying law. Chapter
696, Laws 1955, changed the numbering of the statutes from
ch. 346 to ch. 13, but made no substantive changes in the
law. Chapters 66, 433 and 659, Laws 1965, made changes in
form but not substance.

Among the additions to the lobbying law created by ch.
609, Laws 1947, was sec. 346.025, Stats, (now 13.62, Stats.)
which provided definitions for seven terms used in the lob
bying laws. Two of these definitions, "principal" in sec. 13.62
(4), (b). Stats., and "lobbyist" in sec. 13.62 (2), Stats., are
important in considering the question which you have pre
sented. These statutes read as follows:

"13.62 (2) 'Lobbyist' means any person who engages in
the practice of lobbying for hire except in the manner auth
orized by s. 13.70. Lobbying for hire includes activities of
any officers, agents, attorneys or employes of any principal
who are paid a regular salary or retainer by such principal
and whose duties include lobbying."

"13.62 (4) 'Principal' means:

"(a) Any person who engages a lobbyist or other person
in connection with any legislation, pending before the
legislature or to be proposed, affecting the pecuniary in
terest of such person, corporation or association.

" (b) Any board, department, commission or other agency
of the state, or any county or municipal corporation, which
engages a lobbyist or other person in connection with any
legislation pending or to be proposed affecting the statutory
powers, duties or appropriation of such agency, county or
mnuicipal corporation."

Early drafts of Senate Bill 572 of 1947, which are con
tained in the records of the Legislative Reference Bureau,
would have spelled out specifically the exception of munici
palities and public corporations found in sec. 346.26, Stats.,
prior to 1947 by excluding municipal and public corporations
from the definition of "principal" now found in sec. 13.62
(4), Stats. The fifth draft of the bill added sec. 346.205 (4),
(b). Stats., present sec. 18.62 (4) (b). Stats., thereby spe
cifically including state agencies within the term "principal"
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where they engage a "lobbyist" within the meaning of sec.
13.62 (2), Stats., in connection with legislation affecting
statutory powers, duties or appropriations of such agencies.

STATUTORY CONSTRUCTION AND LEGISLATIVE

INTENT

It is appai'ent from previous opinions of the attorneys gen
eral of this state and from a decision of the United States

Supreme Court that lobbying laws in general have been en
acted to regulate and expose lobbyists who practice "for
hire" and principals who have a pecuniary interest in the
legislation being considered. At one time the practice of lob
bying for hire was considered to be against public policy.
See Chippetva Valley & S. R. Co. v. Chicago, St. P., M.
0. R. Co., (1889) 75 Wis. 224, 243, 44 N.W. 17, and

Bryan v. Reynolds, (1856) 5 Wis. 200, 68 A.D. 55. How
ever, this rule applied only in the field of contracts and
was not effective in exposing those who were trying to in
fluence legislation for pecuniary gain.

It does not appear, however, that lobbying laws have been
construed to limit governmental officials and employes in
activities defined as "lobbying" except where their "pecuni
ary interests" are concerned or where the legislature has
specifically restricted those activities. The laws have not
been held to apply to situations where the interests of the
whole people of the state are involved as distinct from
private invests.
In 1910 OAG 772 at 773 the attorney general, in holding

that members of the Anti-Saloon League did not have to
register as lobbyists, advised the secretary of state as fol
lows:

"To require registration, two things must appear: the
person must be employed and he must be employed to op
pose or promote legislation affecting the pecuniary inter
ests of his employer or some individual, association or cor
poration as distinct from the interest of the whole people
of the state." (Emphasis supplied.)

In 1 OAG 187, 189 (1913), the attorney general, in com
menting on sec. 4482h, which required twenty-five copies
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of written statements filed with legislators to be filed with
the secretary of state, said:

"From the foregoing excerpts from the Anti-Lobbying
Law it is very plain that the legislature intended to regulate
the practices of those endeavoring to influence legislation
for a pecuniary consideration paid to them by those having
a special or pecuniary interest therein."

The attorney general gave an opinion to the Board of
Control in 16 OAG 141 (1927), involving appearances by
members and employes of the State Board of Control before
a legislative committee considering a bill to curtail or change
an industry of the Wisconsin State Reformatory.

After quoting sec. 346.27, Stats., and emphasizing the
words "employed for pecuniary consideration" and "affect
ing the pecuniary interests of such person," the opinion
states in part as follows:

"The anti-lobbying law was intended to regulate the
practices of those attempting to influence legislation for a
pecuniary consideration. This statute does not in any man
ner limit or restrict the activities of citizens of the state or

officials or employes of the state having no pecuniary inter
est in legislative matters pending before the legislature. It
is highly commeiiidahle for officials or employes of the
state to appear before committees, giving them the benefit
of argument, facts, and conditions within their knowledge
concerning state institutions for the purpose of affecting
legislation, so long as they have no pecuniary interest per
sonally in the legislation pending." (Emphasis supplied.)

The Federal Regulation of Lobb3^g Act became effective
August 2, 1946. It is now sees. 261 through 270, Title 2,
U.S. Code. Coverage under these provisions has been limited
by the United States Supreme Court to those persons who
solicit, collect or receive contributions of money or other
thing of value and then only if the principal purpose of
either the persons or the contributions is to aid in or influ
ence the passage or defeat of any legislation by Congress.
United States v. Harries, (1954) 74 S.Ct. 808, 847 U.S. 98
L.Ed. 989.
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Where a person engages himself "for pay or for any
consideration" for the purpose of attempting to influence
the passage or defeat of congressional legislation he must
register with the clerk of the house and secretary of the
senate and provide information which is similar to that
required by Wisconsin law. However, as it applies to the
question being considered herein, sec. 267 (a), 2 U.S.C.A.,
provides in part as follows:

* * The provisions of this section shall not apply to
any person v/ho merely appears before a committee of the
Congress of the United States in support of or opposition to
legislation; nor to any public official acting in his official
capacity; *

It should be noted that the Wisconsin act is different in

that a state agency may be a "principal" within the mean
ing of the lobbying law where the legislation involves the
statutory powers, duties or appropriations of that agency.
Also, there is no federal provision equivalent to sec. 13.70
(1), Stats., which limits activities of public officials con
cerning legislation affecting the pecuniary interests of such
persons.

IS THE BAR AN ASSOCIATION UNDER SEC. 13.62 (4)
(a), STATS., OR A STATE AGENCY UNDER SEC. 13.62

(4) (b), STATS.?

It has been argued that because of its peculiar makeup—
that is that while it is an ai-m of the Supreme Court its
members are practicing attorneys—the Bar is not a state
agency but rather an association as it is described in sec.
256.31, Stats.

The legislature passed sec. 256.31, Stats., in 1943. It pro
vided for the Supreme Court's integi-ating the Bar. The tenn
"association" was used by the legislature but not as a gener
ic term. The Supreme Court later held that the provisions of
sec. 256.31, Stats., were not binding on the court and that
it was but an expression of public policy by the legislature.
Integration of Bar Case, (1943) 244 Wis. 8, 11 N.W. 2d
604, 12 N.W. 2d 699; In re Integration of Bar, (1946) 249
Wis. 523, 25 N.W. 2d 500.
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In In re Integration of Bar, (1956) 273 Wis. 281, 77 N.W.
2d 602, the Supreme Court ordered the integi-ation of the
Bar after two earlier denials. The validity of the integration
was attacked by a practicing lawyer who objected, among
other issues, to the use of his mandatory fees for legislative
purposes by the bar as impinging upon his First Amendment
freedoms.

In sustaining the validity of the integrated bar in Lathrop
V. Donohue, (1960) 10 Wis. 2d 230, 239, 102 N.W. 2d 404,
the court answered the plaintiff's criticism of the legislative
activities of the State Bar as follows:

"This court takes judicial notice of the activities of the
state bar in the legislative field since its creation by this
court in 1956. In every instance the legislative measures
advocated or opposed have dealt ivith the administration of
justice, court reform, and legal practice. Neither the above-
quoted by-laws nor the stated purposes set forth in section
2 of Rule 1 for which the Bar was integrated would permit
the StoM Bar to be engaged in legislative activities unrelated
to these three subjects. * * * (Emphasis supplied)

"* * * A voluntary association is free to take a stand on
any proposed legislation in any field it deems desirable.
This is not true of the State Bar which must confine its
activities in legislative matters to those authorized by the
rules and by-laws promulgated by this court."

The court went on to conclude that in ordering the in
tegration of the Bar it was exercising the police power in
order to improve the administration of justice. As to the
status of the State Bar as an agency of the state, the court
said, at p. 243: "The State Bar is a public agency the same as
the judicial council. One has been created by the court and
the other by the legislature but each was created by state
action as a state agency to serve a public purpose."

Prior to integration, the voluntary Wisconsin Bar Associa
tion, as an entity, became a "principal" within the meaning
of sec. 13.62 (4) (a), Stats., whenever it engaged a "lobby
ist" in connection wdth legislation affecting the "pecuniary
interest" of the Association. At that time the voluntary Bar
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Association was free to take a stand on any proposed legis
lation. This is no longer true, as the court pointed out
above, since the Bar is no longer an association within the
meaning of sec. 13.62 (4) (a), Stats., but is a state agency
within the meaning of sec. 13.62 (4) (b). Stats., and is
controlled in that the Supreme Court determines by rules
and bylaws in which legislative activities the Bm* is allowed
to participate.

It appears apparent from the Lathrop case that our Su
preme Court has settled two matters which have some rela
tion to the question you have submitted. First, the State Bar
is a state agency created to serve a pubHc purpose. Secondly,
the court anticipates that the State Bar will engage in "legis
lative activities" where such activities concern the admin
istration of justice, court reform, and legal practice.

The Wisconsin Supreme Coui*t decision was affirmed by
the United States Supreme Court in Lathrop v. Donohue,
(1961) 367 U.S. 820, 62 L.Ed. 1191, 81 S.Ct. 1826. Rehear
ing was denied. 82 S.Ct. 23.

Having concluded that the Bai' is a state agency, it must
be further concluded that the Bar could become a principal
within the meaning of sec. 13.62 (4) (b), Stats., if it en
gages a lobbyist or other person, including one of its officers,
agents, attorneys or employes to lobby in connection with
legislation pending or to be proposed which affects the statu
tory powers, duties or appropriations of the Bar. In such
case not only would the Bar as a principal be required to
register and file reports but would also be required to have
its lobbyist do the same and the lobbyist would have to be
licensed.

I feel compelled to point out, however, that if the Bar did
permit its officers, agents, attorneys or employes to lobby
concerning the statutory powers, duties or appropriations of
the Bar it would appear to be in violation of the restrictions
placed upon "legislative activities" of the Bar by the Su
preme Court.

It is obvious that the Supreme Court will take jurisdiction
under its general supervisory powers over the integrated
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bar should any violations of the restrictions placed on
"legislative activities" occur. See Axel v. State Bar, (1963)
21 Wis. 2d 661, 124 N.W. 2d 671.

Thus, although all other state agencies ai'e free to lobby
on any matters not related to their own statutory powers,
duties or appropriations, the Bar may lobby only in regard
to legislation dealing with the administration of justice,
court reform and legal practice.

One other point deserves attention before reaching a con
clusion on this opinion. Section 18.66 (1), Stats., provides in
part as follows:

"No principal shall authorize or permit any lobbyist em
ployed by him to practice lobbying in respect to any legisla
tion affecting the pecuniary interest of such principal until
the lobbyist is duly licensed and the name of such lobbyist
is duly entered in the file."

It has been intimated by some that if legislation could
affect the statutory legal fees of a member of the Bar, such
as probate fees, the above statute would apply to the Bar
as a principal. I must reject such contention. The test under
that statute would be whether the "pecuniary interest" of
the State Bar as a separate entity was to be affected. The
mere fact that a legislative bill might in some way have an
influence on individual lawyers pecuniary interest would not
be controlling.

In Lathrop v. Dondhue, supra, at p. 239, the court seems
to have settled the question with the following language:

"The plaintiff complains that certain proposed legisla
tion, upon which the State Bar has taken a stand, embodies
changes in substantive law, and points to the recently en
acted Family Code. Among other things, such measure made
many changes in divorce procedure, and, therefore, legal
practice. We do not deem that the State Bar should be
compelled to refrain from taking a stand on a measure
which does substantially deal with legal practice and the
administration of justice merely because it also makes
some changes in substantive law."



226 Opinions op the Attorney General

CONCLUSION

The State Bai* being an agency of the state may permit
its officers, agents, attorneys or employes to engage in "lob
bying" as that term is defined in sec. 13.62 (1), Stats.,
without registering itself and its lobbyists so long as the
lobbying does not concern the statutory powers, duties or
appropriations of the State Bar as an individual and separate
entity. The State Bar is further limited in such activities by
the Supreme Court's interpretation of the bylaws governing
the State Bar to matters before the legislature concerning
the administration of justice, court reform and legal prac
tice.

Employes of the State Bar need not register or be licensed
if their activities fall within the above limitations; except,
that if any bill would affect the pecuniary interests of that
person he could not "* * * attempt to influence any member
of the legislature to vote for or against any (such) measure
* * *" without first being duly registered and licensed as
provided in sec. 13.70 (1), Stats.

RWWrLLD

Public Records—Blood Tests—^Under sec. 346.71 (2),
Stats., blood test records of the coroner are not confidential.
The admissibility of such records is limited by sec. 966.20
(3), Stats.

December 18, 1970.

Alvin L. Woodmansee, District Attorney
lotva County

Your predecessor in office asked for my opinion whether
sec. 346.71 (2) Stats., prohibits county coroners from re
leasing the results of blood tests conducted pursuant to that
statute.

This section provides that the coroner shall require that a
blood specimen be withdrawn from the body of certain per
sons who die in automobile accidents and reads in part:
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" * * * The blood so drawn shall be forwarded to a labora

tory approved by the state board of health for analysis of
the alcoholic content of such blood specimen. The coroner
causing the blood to be withdrawn shall be notified of the
results of each analysis made and shall forward the results
of each such analysis to the state board of health. The
state board of health shall keep a record of all such exam
inations to be used for statistical purposes only. The cumu
lative results of the examinations, without identifying the
individuals involved, shall be disseminated and made public
by the state board of health."

The State Board of Health, now the Division of Health of
the State Department of Health and Social Services, has ap
proved the State Laboratory of Hygiene for the purpose of
conducting these blood alcohol tests. The blood samples ob
tained at the direction of the coroner are sent to this labora

tory. This laboratory conducts the tests and prepares a re
port of the results. The laboratory keeps a copy of this
report and sends a copy to the coroner and a copy to the Di
vision of Health. In the hands of the coroner, such report is
a public record which may be freely inspected and copied by
any member of the public, as provided by sec. 18.01, Stats.
The coroner is free to reveal the contests of such report.
However, it is possible that he could refuse public access to
such information if he felt that the harmful effect of publi
cation would outweigh the benefit to be gained by making
such information available. State ex rel. Youmans v. Oweris,
(1965) 28 Wis. 2d 672; Beckon v, Emery, (1967) 36 Wis. 2d
510.

In the hands of the Division of Health, such report would
likewise be subject to public inspection, except that the
legislature, by the enactment of sec. 346.71 (2), Stats., has
chosen to prohibit this. The statute provides that the Di
vision of Health shall keep a record of all such examinations
to be used for statistical purposes only. That agency is re
quired to make public the cumulative results of such exami
nations without identifying the individuals involved. These
Division of Health records are confidential in the sense that

they may be used only for statistical purposes without iden
tifying the persons involved. They may not be used for any
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other purpose. This statute protects these records from pub
lic inspection, subpoena, or testimonial divulgence in court
or administrative proceedings. In 57 GAG 187, at page 189,
my predecessor in office stated in regard to such records:

"It is obvious the legislature intended that the record con
cerning the alcoholic content of blood taken from persons
deceased as a result of automobile accidents in this state
would not be made public, but would be used only for *statis-
tical purpose'. The language used in the statute is suffici
ent to deny public access to such records. * * *"

While this may have been the intention of the legislature,
it is my opinion that this statute imposes the cloak of con
fidentiality only on the records of the Division of Health.
This statute does not provide that the coroner's records of
these examinations shall be confidential. Thus a coroner may
release the results of such examinations. However, sec.
966.20 (3), Stats., provides that such evidence shall not be
admissible in any civil action brought against the deceased
or his estate as a result of any act of the deceased.

RWWiAOH

Physicians—Department of Regulation and Licensing—
Unlicensed foreign gi'aduate physicians who act as surgical
assistants or helpers at the operating table directly aiding a
licensed surgeon in surgical procedures are in violation of
sec. 448.02 (1), Stats., for practicing surgery without a
license. Licensed surgeons who permit such unlicensed per
sons to act as surgical assistants or helpers also violate sec.
448.02 (1), Stats., as parties to a crime and are guilty of
unprofessional conduct within the meaning of sec. 448.18,
Stats.

December 24, 1970.

Thos. W. Tormey, Jr.

Department of Regulation and Licensing
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You ask my formal opinion concerning the use or hiring
of unlicensed foreign graduate physicians as "operating
room technicians" or "assistants in surgery" when they do
not in fact hold a license or other proper certification from
the Medical Examining Board.

You indicate that these individuals act as surgical assist
ants or helpers at the operating table, presumably for con
sideration. They directly aid the surgeon in the surgical pro
cedures by using instruments to clamp vessels, to hold or
retract tissues, aid in closing the wound, and perform other
related services.

You ask whether these unlicensed foreign graduate physi
cians, who are doing work which amounts to that of an in
tern or resident trainee, are violating any of our statutes
relating to the practice of medicine or surgery. I assume
they have not been licensed as foreign graduates under sec.
448.03 (2), Stats.

Section 448.02 (1), Stats., formerly 147.14 (1), Stats., pro
vides as follows:

"No person shall practice or attempt or hold himself out
as authorized to practice medicine, surgery, or osteopathy,
or any other system of treating the sick as the term 'treat
the sick* is defined in s. 445.01 (1) (a), without a license or
certificate of registration from the examining board, except
as otherwise specifically provided by statute."

Section 445.01 (1) (a). Stats., formerly 147.01 (1) (a),
Stats., provides:

" 'Treat the sick' means to examine into the fact, condi
tion or cause of human health or disease, or to treat, operate,
prescribe or advise for the same, or to undertake, offer, ad
vertise, announce or hold out in any manner to do any of
the aforementioned acts, for compensation, direct or indi
rect, or in the expectation thereof."

The practice of medicine, which includes the use of medi
cine and drugs for the purpose of either curing or alleviat
ing bodily diseases, is to be distinguished from the practice
of surgery, which is confined to manual operation usually
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performed by surgical instruments or appliances. 70 C.J.S.
Physicians and Surgeons sec. 1, p. 815; 29 GAG 148 (1940).
Thus a person could participate in the practice of surgery
by performing acts which might not constitute the practice
of medicine.

There is no statutory definition of the practice of surgery
nor is there a definition of the practice of medicine. Hence
these terms must be construed "according to common and
approved usage" of the language. Sec. 990.01, Stats. Web
ster's Third New International Dictionary defines surgery
as "a branch of medicine that is concerned with diseases

and conditions requiring or amenable to operative or manual
procedures."

Generally speaking, a person may not practice or attempt
to practice medicine or surgery, or any other system of
treating the sick, without a license from the Board, except
as otherwise specifically provided, such as the practice of
chiropody, chiropractic, nursing, and physical therapy, all
of which involve treating the sick to some extent within
the meaning of the statutory term above quoted. Another
exception is found under sec. 448.04, Stats., formerly sec.
147.151, Stats., which provides that a temporary education
al certificate, issued annually and which may be renewed
annually for not more than four years, may be issued by
the Board for postgraduate educational training in a teach
ing hospital in either medicine or surgery. The holder of
such a certificate may, under the direction of a person li
censed to practice medicine or surgery in this state, perform
services which ordinarily would be prohibited to an unli
censed person.

Even before the passage of sec. 147.151, Stats., the courts
recognized that hospital internship did not constitute the il
legal practice of medicine, nor did nurses' training in a hos
pital constitute illegal practice of nursing. Nickley v. Eisen-
berg, (1931) 206 Wis. 265, 239 N.W. 426.

The avowed purpose of sec. 448.04, Stats., permitting tem
porary educational certificates, as enacted by ch. 604, liaws
1953, is stated in subsec. (2), thereof, as follows:
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"The purpose of this section is solely to provide opportuni
ties in this state for the post-graduate education of certain
persons having training in medicine and surgery satisfac
tory to the examining board, without compliance with the
licensure requirements of this chapter. Nothing herein con
tained shall be construed as changing in any respect the
requirements for licensure to practice medicine and sur
gery in this state. The violation of the provisions hereof bj""
the holder of such a certificate shall constitute cause for the

revocation thereof."

The legislature has prohibited any person from practicing
medicine or surgery or treating the sick except with a li
cense from your board or as otherwise specifically provided
by the statutes of this state. Unless a person has a license
in one of the categories set out by statute, it is illegal to en
gage in any of the activity prohibited without licensure.

This office gave your board an opinion in 43 OAG 114
(1954) in response to a question concerning a graduate of an
unapproved foreign medical school who was not eligible for
licensure in Wisconsin. Your board questioned whether this
person could be employed by a state agency in an "adminis
trative capacity" where the duties would require that he do
"some consultation work" in connection with the position.
Your board was advised as follows:

"If, on the other hand, his duties would require him toi
perform any act for which a license is required by ch. 147,
Stats., then he could not lawfully perform such act without
a license. When you say 'we understand that he would also
be required to do some consultation work in connection with
this position,' we infer you mean 'consultation' in the pro
fessional sense. If it is intended that the subject shall pro
fessionally counsel either lajunen or doctors for purposes
of treating the sick, such consultation would be unlawful
without a license."

In the instant case the foreign graduates are assisting in
surgical procedures, which you have described as being akin
to the functions of an intern or resident trainee. I must con

clude that if consultation by a foreign graduate not licensed
in this state is the illegal practice of medicine then assisting
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in the surgical procedures you describe would be the illegal
practice of surgery.

In answer to your first question, therefore, individuals
who act as assistants or helpers at the operating table
where they directly aid the surgeon in the surgical proce
dures by using instruments to clamp vessels, to hold or re
tract tissues, and aid in closing the wound, are practicing
surgery within the meaning of sec. 448.02 (1), Stats., and
must be licensed in an appropriate category by the Board,
or by the Board of Nursing if the person acts as a surgical
nurse.

Because your board is responsible for the discipline of
your licensees, I feel compelled to comment on the conduct
of medical doctors who permit unlicensed persons to per
form surgical acts. The Joint Commission on Accreditation of
Hospitals, an organization which includes the American Col
lege of Physicians, the American College of Surgeons, the
American Hospital Association, and the American Medical
Association as its members, has adopted a standard concern
ing surgical assistants. Under this standard, in any proce
dure with unusual hazard to life there must be a qualified
physician present and scrubbed as first assistant. In order to
avoid violating sec. 448.02 (1), Stats., such assistant would
have to be a physician duly licensed by your board.

Since the illegal practice of medicine and surgery is a
crime under our statutes, any person who intentionally aids
and abets the commission of such crime, or is a party to a
conspiracy with another to commit it, is a party the same as
the person committing the crime, in accordance with sec.
939.05, Stats.

In State v. Paul, 56 Neb. 369, 76 N.W. 861 (1898), an un
licensed physician who was practicing with and under the
direction of a licensed physician was guilty of violating the
medical practice act. In Gobin v. State, 9 Okl. Cr. 201,131 P.
546 (1913), the court cited the Paul case and upheld the
conviction of both Gobin, an unlicensed physician, and Free
man, a licensed physician with whom he practiced. The
court sustained Freeman's conviction on the ground that
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he aided and abetted another to violate the medical practice
act.

In a 1961 case, Magit v. Board of Medical Examiners, 17
Cal. Rptr. 488, 366 P. 2d 816 (1961), the Supreme Court of
California determined that it was unprofessional conduct
for Dr. Magit, a director and chief anesthesiologist of the
Beverly Hills Doctors Hospital, to employ Francisco Rios,
Luciano Celori, and Ahmet Ozbey to assist him in the prac
tice of medicine and paying them salaries knowing they had
no licenses which authorized them to practice medicine in
California. They were all medical graduates, Rios having a
medical degi-ee from a school in Mexico, Celori from a school
in Italy, and Ozbey from a school in Turkey. However, they
were not licensed to practice any of the healing arts in any
of the states. The court summarized the law on the subject
at page 820 as follows:

"In the absence of some statutory basis for an exception,
such as those with respect to nurses and persons engaged in
medical study or teaching, one who is not licensed to prac
tice medicine or surgery cannot legally perform acts which
are medical or surgical in character, and supervision does
not relieve an unauthorized person from penal liability for
the violation of statutes which, like section 2141 of the code,
prohibit the unlicensed practice of medicine. (State v. Cor
nelius, 200 Iowa 309, 204 N.W. 222, 223; State ex rel. Collet
V. Scopel (Mo.) 316 S.W. 2d 515, 519; State v. Young (Mo.
App.) 215 S.W. 499, 501; State v. Paul, 56 Neb. 369, 76
N.W. 861, 862: Gobin v. State, 9 Okl. Cr. 201, 131 P. 546,
547, 44 L.R.A., N.S., 1089.)"

The allowing of unlicensed persons to participate in surgi
cal procedures, as you have described, by a physician and
surgeon licensed by your board would constitute unprofes
sional conduct within the meaning of sec. 448.18, Stats.

You ask a second question regarding the legality of simi
lar activity on the part of persons known as physicians'
aides. You say that schools are training these aids for work
with pediatricians, surgeons, inhalation therapists, and oth
er medically related professions. You wonder whether this
type of work is regulated by any statutory provision.
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I would need more information as to the specific func
tions and duties of these aides before I could give you a
definite opinion on whether their functions may constitute
the illegal practice of medicine.

It is impractical to attempt to lay down a I'ule or guide
as to what conduct would and what would not constitute

treating the sick without a complete statement of facts as to
precisely what the subject will be required to do. We shall
be glad to give this question further consideration if the
board is able to specify with particularity what the duties of
these various positions will be.

RWWiLLD

Teachers Retirement Fund—National Emergency—war
or national emergency has existed within the meaning of
sec. 42.45 (3), (4), Wis. Stats. (1969), relating to the Wis
consin Teachers Retirement Fund, between September 16,
1940, and December 31, 1946, and from June 25, 1950, to
the present time. A war or national emergency has existed
within the meaning of sec. 42.81 (12), Wis.Stats. (1969),
relating to the Milwaukee Teachers Retirement Fund from
September 16, 1940, to the present time.

December 29, 1970.

Robert P. Logan

Retirement Research Committee

You request my opinion on the following question relating
to teaching experience credit and deposits under the teacher
retirement funds:

"During what period or periods since September 16, 1940,
to date, has a war or national emergency existed within the
meaning of sees. 42.45 (3), (4) and 42.81 (12) of the 1969
Wisconsin Statutes?"

Section 42.45, Stats. (1969), concerns the State Teachers'
Retirement Fund, while section 42,81, Stats. (1969), concerns



Opinions of the Attorney General 235

the Milwaukee Teachers' Retirement Fund. The material por
tions of such statutes read:

"42.45 (8) Any member who left the teaching profession
in Wisconsin from a position in which he was making or
in which he had been compelled to make required deposits
* * * to ser\^e, and who seiwed, the United States or any of
its allies in World War I, in World War II, or after June
25, 1950 and during a period of national emergency or un
der P.L. 87-117, * * * who teaches in Wisconsin after August
4, 1951, in a position in which such member is compelled
to make required deposits * * *, shall be credited with
teaching experience for the time so served, of which not
to exceed 4 years shall be credited as teaching experience
in the public schools, the state colleges or the university in
this state, * *

"42.81 (12) In determining the teaching service record
and computing the amount of annuity payable under this
subchapter the board shall credit each applicant for annuity
with time absent on leave from teaching duty while serving
in the military or naval forces of the United States, * » *,
during any war, or during a period officially proclaimed to
be a national emergency or * * * under P.L. 87-117; and the
board shall credit each applicant for annuity, serving as
aforesaid, with a sum equivalent to the total amount which
would have been reserved from and after September 16,
IQJtO, from the salary of such applicant for payment into
the retirement fund if such applicant's teaching duties had
not been interrupted by such service, * *

Credit is provided under the State Teachers' Retirement
Fund for service, for the purposes of the subject question,
during World War 11 and after June 25, 1950, during any
period of national emergency. The legislature did not set a
specific date for the beginning of World War II in sec.
42.45 (3), Stats. (1969), but such date was specified in sec.
42.81 (12), Stats. (1969), relating to the Milwaukee Teach
ers' Retirement Fund and in sec. 41.08 (2) (a). Stats. (1969),
relating to the Wisconsin Retirement Fund. September 16,
1940, the date of the Selective Training and Service Act of
1940 was so specified in such statutes in these words:
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"41.08 (2) (a) Prior service credits pursuant to sub. (1)
(a) 1. shall be granted for periods of service in the armed
forces of the United States during World War II, which
shall include such service subsequent to September 16,19AO

"42.81 (12) * * * the board shall credit each applicant for
annuity, serving as aforesaid, with a sum equiv^ent to the
total amount which would have been reserved from and
after September 16, 19AO, from the salary of such applicant
for pajmtient into the retirement fund if such applicant's
teaching duties had not been interrupted by such service,
upon proof of such service being furnished to the board."

It therefore appears that the legislature intended Septem
ber 16,1940, the effective date of the Selective Training and
Service Act of 1940, to be the starting date of World War
n for retirement fund purposes. I am aware of nothing
which would indicate any intention that a different starting
date be used for the Wisconsin Teachers Retirement Fund. I

therefore conclude that the starting date of World War
11 as used in sees. 42.45 and 42.81, Stats. (1969), is Septem
ber 16, 1940.

The ending date of World War II, for the purposes of the
teachers retirement funds is not specified in the statutes.
Section 45.35 (5a), Stats., defines the World War II "war
period" for veteran benefit purposes as between August 27,
1940, and July 25, 1947. I am aware of no Wisconsin court
cases which define the specific starting and ending dates
of World War n. Terms such as "duration of the war" and

"during the existing war" have, however, been discussed by
the courts of other states.

The phrase "duration of the war" is discussed in Syquia
V. United States, (1954) 124 F. Supp. 638. The court de
fined the ending date of such term, as used in federal
statutes containing a grant of power to the government, by
stating that the courts have uniformly held that powers so
granted continue until the signing of the formal peace treaty
or some other equivalent act. This court further held, how
ever, that the same definition of "duration of the war" is
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not applicable to cases involving the interpretation of con
tracts, stating at p. 641:

"When a lease of real estate or a contract contains a pro
vision that the tenancy or performance is to continue *for
the duration of the war,' 'until the conclusion of the war,'
'until the end of the war,' and even 'until the final treaty of
peace has been signed,' the majority of courts have held
that in the absence of evidence that a different meaning was
assigned to the phrase by both parties, such phrases are to
be interpreted as they are commonly understood by laymen,
and that such commonly understood meaning is 'until actual
hostilities have ceased.' The practical effect of these deci
sions has been that in cases involving leases containing such
phrase the courts have held that there is a presumption
that the parties intended the leases to last only until the
cessation of actual hostilities and for whatever additional
definite period is provided for in the leases."

and further at p. 645:

"As the case now stands, plaintiffs ai-e suing on leases
which contained the phrase 'duration of the war' to define
the terms thereof, and in the absence of convincing proof
that the parties were speaking of 'war' in its political rather
than in the sense of actual eind open hostilities, the term of
the leases ended no later than six months after September
2, 1945, the date of the Japanese surrender to the United
States."

In Burger v. Employees Retirement System, (1951) 101
CaL App. 2d 700, 226 P. 2d 38, 40, the California court was
asked to interpret a charter amendment which suspended a
provision requiring that the pensions of retired municipal
employes be reduced by any amounts employes earned from
private emplojmient "during the existing war." The court
accepted the presidential pix)clamation of December 31,
1946, as declaring the end of hostilities and stated at pp.
39-40:

"Plaintiff points out that in the presidential proclamation
of December 31, 1946 the president stated: 'Although a
state of war still exists, it is at this time possible to declare
* * * that hostilities have terminated.' (Emphasis supplied)
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"That a technical state of war continued to exist after

this presidential proclamation, and still exists, is unquestion
able. If the decision of this appeal depended necessarily on
the termination of the war in a technical sense the judge
ment herein could not stand. But many decisions recognize
that in a popular sense a war is tenninated with the surren
der or capitulation of the enemy and that in that sense the
termination of all hostilities is the termination of the war."

The general rule of statutory construction is that words
of statutes are to be given their ordinary and commonly
understood meaning. Telemark Co. Inc. v. Department of
Taxation, (1965) 28 Wis. 2d 637,137 N.W. 2d 407. A war in
the popular sense ends upon cessation of all hostilities. The
final agreement to end hostilities with an enemy in World
War II was signed on September 2, 1945. However, the
hostilities which mark the period of a war may continue
after agreements to end hostilities are signed just as hostili
ties may close before final treaties of peace are signed. The
question of when the hostilities of World War II ended is
one of fact and it is indicated that hostilities continued until

December 31, 1946, by the fact that it was not until that
date that the President of the United States proclaimed the
cessation of hostilities. I therefore construe World War II

as used in the subject teachers retirement statutes to encom
pass the period from September 16, 1940, to December 31,
1946.

Section 42.45 (3), Stats. (1969), provides credit for service
in the armed forces "after June 25, 1950, and during a per
iod of national emergency." National emergencies were pro
claimed by the President of the United States on September
8,1939, proclamation No. 2352, 4 F.R. 3851, 54 Stat. 2643, on
May 27, 1941, proclamation No. 2487, 6 F.R. 2617, 55 Stat.
1647, and on December 16, 1950, proclamation No. 2914, 15
F.R. 9029, 64 Stat. A. 454. The national emergencies of
1939 and 1941 were terminated by proclamation No. 2974,
April 28,1952,17 F.R. 3813, 66 Stat. c 31, while the national
emergency of 1950 has not been terminated by the President
and remains in effect today. The question which then arises
is whether the term "national emergency," when used in the
statutes relating to teachers retirement, means something
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other than an emergency declared and terminated by the
President of the United States. "National emergency" is
not defined in the Wisconsin statutes or case law. However,

in Brown v. Bernstein, (1943) 49 F. Supp. 728, 731, the
court examined examples of federal legislation containing
various phrases similar to and used synonymously with
"during the existence of war or of a National Emergency"
stating:

"It is to be noted with emphasis that the matter of a
national emergency is, and always has been, left to the
judgment of the President. This has been expressly and
repeatedly confirmed in many statutes giving the President
varied powers whenever in his judgment a national emer
gency exists. * *

I therefore construe "national emergency" as used in sees.
42.45 (3) and 42.81(12), Stats. (1969), to be an emergency
declared by the President of the United States and existing
until duly terminated by him.

It is therefore my opinion that credit is available under
sec. 42.45 (3), (4), Stats. (1969), relating to the Wisconsin
Teachers Retirement Fund from September 16, 1940, to De
cember 31, 1946, and from June 25, 1950, to the present
time.

Under sec. 42.81 (12), Stats. (1969), relating to the
Milwaukee Teachers Retirement Fund, credit is provided
commencing on September 16, 1940, during any war and
during any national or limited national emergency. Since as
I have previously shown above, national emergencies have
been in effect during all times between September 16, 1940,
to the present time, credits are available under the specific
terms of this statute for this entire period.

Therefore it is my opinion that a state of war or national
emergency has existed within the meaning of section 42.81
(12), Stats. (1969), from prior to September 16, 1940, to
the present time.

RWWiWMS



240 Opinions op the Attorney General

Welfare Records, Confidentiality Of—Social Security—
Function of county agency in furnishing information to pub
lic regarding social security aid recipients is nondiscretion-
ary and limited under sec. 49.53 (2), Stats. County welfare
boards are an integral part of county administration and
entitled to full access to case records. Advisory committees
are not. Access to information concerning individual social
security aid recipients by county board of supervisors is
limited by its limited role in administration of the aid pro
grams. Sec. 49.53 (1), Stats. Exclusions of sec. 48.78, Stats.,
relating to confidentiality of child welfare records apply
to advisory committees but not to county welfare boards.
The statute does not preclude release of non-identifying
data to siicli committees.

December 30, 1970.

Wilbur J. Schmidt, Secretary

Department of Health and Social Services

You have raised a number of questions involving an in
terpretation of statutes pertaining to the confidentiality of
welfare records. Most of them concern sec. 49.53, Stats., re
lating to social security aid programs. You note that this
statute has taken on an increasing significance because of
interest generated by taxpayers and recipients through their
respective organized groups.

You also ask what information is available to county wel
fare boards and their advisory committees under sec. 48.78,
Stats., which relates to the confidentiality of child welfare
records.

Section 49.53, Stats., reads as follows:

"Limitation on giving information. (1) The use or dis
closure of information concerning applicants and recipients
of aid to families with dependent children, aid to the blind,
old-age assistance and aid to totally and permanently dis
abled persons for any purpose not connected with the ad
ministration of the programs, except as provided under
sub. (2), is prohibited. Any person violating this section
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may be fined not less than $25 nor more than $500 or im
prisoned in the county jail not less than 10 days nor more
than one year or both.

"(2) (a) Each county agency administering aid to the
blind, aid to families with dependent children, old-age as
sistance or aid to totally and permanently disabled persons
shall maintain a monthly report at its office showing the
names and addresses of all persons receiving such aids to
gether with the amount paid during the preceding month,
but nothing herein contained shall be construed to authorize
or require the disclosure in such report of any information
(names, addresses, amounts of aid or otherwise) pertaining
to adoptions, to aid furnished to or in behalf of unmarried
mothers pursuant to s. 49.19 (4) (d) and (g), or to aid fur
nished for the care of children in foster homes pursuant to
s. 49.19 (10).

"(b) Such report shall be open to public inspection at all
times during regular office hours and may be destroyed af
ter the net succeeding report becomes available. Any person
except any public officer, seeking permission to inspect such
book shall prove his identity and shall be required to sign a
statement setting forth his address and his reasons for
making such request and indicating that he understands the
provisions of par. (c) with respect to the use of the informa
tion obtained. The use of a fictitious name is a violation of
this section. Within 72 hours after any such record has
been inspected, the agency shall mail to each person whose
record was inspected a notification of that fact and the
name and address of the person making such inspection.
The agency shall keep a record of such requests.

"(c) It is unlawful to use any information obtained
through access to such report for political or commercial
purposes. The violation of this provision is punishable upon
conviction as provided in sub. (1)."

Before considering youi* specific questions, it might be
well to review background material to provide a setting for
an interpretation of this statute.

The statute seeks to safeguard information gained by the
county agency from recipients in connection with the appli-
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cation process as well as information from independent
sources concerning the recipient after application has been
made. Basically, the secrecy provisions of the statute are
for the benefit of the recipient and may be waived by him
under certain circumstances. 46 GAG 316. Case records con

tain social, medical and economic information. Personal

evaluations made by a caseworker to assist in rendering
services to the client are contained in narrative entries.

Privileged medical reports are often obtained where physical
capacity is an eligibility factor. Family relationships may
include not only marital history, but adoptions, paternity
matters and foster home circumstances as well. This type
of information is also protected by other confidentiality sta
tutes.

It should be clear that the case record is not a document

available for public inspection. Indeed, the interest in the
confidentiality of the case record has been recently held to
extend beyond the welfare recipient. Ruth Banner, et. al.
V. Eugene Smolenski, et. al, U.S. D.C. of Mass., Aug. 7, 1970
(CCH Poverty L.Rep. par. 11, 947).

The confidentiality statute has undergone a significant
policy change since its inception thirty years ago. At that
time the Federal Social Security Act required that states
wishing to participate in the federal funding of the social
security aid programs provide that welfare records be con
fidential except for purposes directly connected with the
administration of the programs. The Wisconsin statute fol
lowed this mandate.

In 1949 the attorney general ruled that sec. 49.53, Stats.,
prohibited the furnishing of names and addresses of social
security aid recipients to the assembly, since that body was
legislative rather than administrative in character. The
opinion noted that the confidentiality statute did not pre
clude the supplying of statistical data. 38 GAG 251.

Subsequently, the attorney general ruled that the names
of recipients and amounts of assistance received by them
could not be furnished to the county board or to individual
supervisors in absence of an unusual situation. 39 GAG 205.
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In 1951 a federal court considered an Indiana statute

which required county welfare boards to file a welfare re
port showing names, addresses and amounts of payments
with the county auditor. The report was to be open to the
public during office hours of the auditor. The administrator
of the Federal Social Security Act cut off federal funds to
the State of Indiana on the basis of non-compliance with
federal requirements. The state brought suit. The court held
that it could not set aside the determination of the adminis

trator. The State of Indiana v. Ewing, 99 F. Supp. 734 (Dis
trict of Columbia 1951).

In the wake of this federal court decision, congress amend
ed confidentiality requirements by providing that federal
funds would not be denied states in the categorical aid pro-
gi'ams if legislation prohibited the use of welfare records
for commercial or political purposes. Sec. 618 of the Revenue
Act of 1951, 65 Stats., 569. The amendment was sponsored
by Senator Jenner of Indiana.

Wisconsin liberalized the confidentiality restrictions by
creating subsec. (2) of present sec. 49.53, Stats. See ch.
185, Laws 1953.

In light of the Jenner amendment, it appears that rules
and regulations of the Department of Health, Education and
Welfare and the statutory provisions of the State of Wiscon

sin may be more restrictive than necessary to meet congres
sional requirements. For discussion of this matter see Fin
ance Committee of Falmonth v. Falmouth Board of Public
Welfare, (1963) 345 Mass. 579, 188 N.E. 2d 848.

Your questions concern the degree of access to welfare
records by various groups. I will take up those questions in
the sequence that they were raised in your opinion request.

You ask what information may be released to the public
and what is the extent of agency responsibility in this area.

Membei'S of the public are not involved in the adminis
tration of the four categorical aid programs. They are
entitled to information regarding recipients only to the ex
tent specified by subsec. (2). There are no exceptions under
the statute or the rules.
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It is to be noted that the subsection imposes no burden
with respect to disclosure. It merely prohibits use of welfare
information for political or commercial purposes.

County agency responsibility in this matter was broadly
outlined in my informal opinion to you dated May 9, 1969.
The function of the county agency in supplying information
to members of the public under paragraph (b) is purely
ministerial and nondiscretionary. The public is entitled
to such information under the conditions set forth by the
statute even though the use to which that information is
ultimately applied may result in a violation of paragraph
(c). Possible violations should be referred to the district
attorney. Whether a referral warrants prosecutions rests
in the discretionary province of the county prosecutor. The
responsibility of determining whether conduct crosses the
line of demarcation drawn by a criminal statute for prosecu-
tive purposes is neither a function of the county agency nor
the state department.

You request my comments as to the status in the admin
istration of the categorical aids of (1) the county welfare
board, (2) advisory committees that may be appointed by
the welfare board pursuant to sec. 46.22 (2), (d), Stats., and
(3) the county board of supervisors. You ask what part of
the case record is available to each.

The county welfare board is the local supervisor of the
county welfare agency. Section 46.21 (2), Stats., relating to
populous counties provides in part that:

"Such board shall be charged with supervising the oper
ation ... by the director . . . of . . . [the] department of
public welfare created by s. 49.51 (2) (a) ... ."

Sec. 46.22 (2) (c), Stats., relating to other counties re
quires the board to:

Supervise the working of the county department of
public welfare and [it] shall be a policy-making body de
termining the broad outlines and principles governing the
administration of the functions, duties and powers assigned
to said department under s. 46.22 (4) and (5)
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It should be obvious that the board cannot dischai'ge its
managerial function if infoimation concerning categorical
aid programs is withheld under the guise of the confidential
ity statute, and for that reason I am of the opinion that the
county welfare board is entitled to full access to case records
kept by the county agency.

Committees appointed by the county welfare boards,
either under sec. 46.22 (2) (d), Stats., or federal rules, func
tion strictly in an advisory capacity to the boards. They are
limited to the specific purpose for which they are created.
They do not advise the county agency. No administrative
responsibility devolves upon them. Thus, these committees
are not entitled to examine case records. Any information
supplied to them should be stripped of data that is identifi
able with particular recipients.

The position of the county board of supervisors is very
remote with respect to the "administration" of the categori
cal aid programs. The local supervisory function is uniquely
vested in the county welfare board and overall supervision
is with the state department. Sees. 46.206 and 49.50, Stats.
Traditionally, case records have not been available to the
governing body of the county. It appears to me that estab
lished practice is in keeping with the spirit and intent of
the statute, particularly in view of the fact that there has
been legislative acquiescence in this practice for more than
twenty years.

Infonnation to which the county board of supeiwisors is
entitled must be determined on a case-to-case basis as pro
vided by statute. For example, reports on old-age assistance
liens are provided by the district attorney under sec. 49.26,
Stats. Petitions may be filed by the county for a fair hearing
under sec. 49.50 (8), Stats., involving eligibility of general
relief recipients for categorical aids. Audits and adminis
trative review reports may be made to the chairman of the
board under sec. 46.206 (1), Stats.

Fiscal information regarding categorical aid programs
comprise part of the annual county budget which must car
ry the imprimatur of the county board. As stated in rule
PW-PA 20.17 (3) (b):
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"The use or disclosure of financial information secured

by proper public officials from the records of the county
treasurer or county clerk in connection with fiscal govern
mental functions is deemed to be for a purpose directly
connected with the administration of the social security
aids within the meaning of section 49.53, Wis. Stats."

The board of supervisors in populous counties also have
an overall local policy function in the categorical aid pro
grams.

Section 46.21 (2) (h), Stats., reads:

"Rules and regulations adopted by and policies established
by such board of public welfare shall be subject to change
by the county board of supervisors, but only by a two-thirds
vote of the members-elect thereof."

Based on the foregoing, it should be clear that county
boards have distinct statutory duties in connection with
the categorical aid programs. Information concerning reci
pients which relate to these duties is obviously within the
meaning of "administration" as used in subsec. (1) of
the statute. As stated by the court in construing the mean
ing a word used in the state employes retirement fund:

". . . we feel that the act should be studied in its entirety,
and that an ordinary, common-sense meaning should be giv
en to the various sections and to the words used therein to

make them effective to carry out the general plan."

State ex rel. Morse v. Christianson, (1952) 262 Wis. 262,
266.

The position of the county board in relation to the pro
grams and the confidentiality statute is peculiarly equivocal.
The program has federal requirements and regulations

which control state and local application. Kenosha County
C,H. Local V. Kenosha County, (1966) 30 Wis. 2d 279, 140
N.W. 2d 277 stands for the anomalous proposition that a
county welfare board has more authority than the board of

supervisors in personnel matters relating to the programs.
(Partially changed by ch. 154, Laws 1969).
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Although I am of the opinion that the county board of
welfare because of its managerial function is entitled to full
access to case records, the position of the board of super
visors in the programs does not warrant such access.

On the other hand, the county board is entitled to in
formation in connection with administration as pemiitted
by sub. (1). The extent of that infonnation will vary in
specific circumstances on a need-to-know basis and founded
upon legal authority. So-called fishing expeditions clearly
transcend statutory prescription in this matter.

A final comment should be made concerning this particu
lar confidentiality statute. Subsection (2) provides a penalty
for misuse of information by a member of the public. In con
tradistinction, sub. (1) imposes a penalty for mere disclosure
if not connected with purposes of administration. The pro
scription runs against officials outside of the county agency
as well as employes of that department. Use or disclosure of
information contained in these records may violate sec. 49.53
(1), Stats., regardless of the original reason for inspection.
Executive sessions appear to be a necessity when dealing
with m-atters protected by confidentiality statutes.

Your remaining question is what information, if any, may
be furnished to county welfare boards or its advisory com
mittees under the limitations of sec. 48.78, Stats., relating
to the confidentiality child welfare records. This statute pro
vides :

"Confidentiality of records. Records kept or information
received by the department, county agencies specified in s.
JfS.56, licensed child welfare agencies, licensed day care
centers and licensed maternity hospitals regarding individ
uals in their care or legal custody shall not be open to in
spection or their contents disclosed except by order of the
court. This section does not apply to the confidential ex
change of information between these agencies or other so
cial welfare or law enforcement agencies regarding indi
viduals in the care or legal custody of one of the agencies."
(Emphasis supplied)

County agencies specified in sec. 48.56, Stats., include "a
county welfare department authorized by the county board
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under sec. 46.22 (5) (g), Stats., to provide child welfare
services."

The county department of public welfare "consists of a
county board of public welfare, a county director of public
welfare, and necessary personnel." Sec. 46.22 (1), Stats.

Accordingly, county welfare boards, as part and parcel
of county departments authorized to administer child wel
fare services, are entitled to access to confidential informa
tion under sec. 48.78 Stats., but such information must be
kept confidential within the provisions of the statute. This
interpretation appears to be consistent with the literal pro
visions of the statute as well as the statutory functions
and duties of county welfare boards.

Committees appointed by the county welfare boai'd are
purely advisory in character. They are not enumerated in
sees. 48.78 or 48.56, Stats., as an exempted agency. Hence,
they are completely bai'red to child welfare files as provided
by the confidentiality statute. Moreover, it is extremely
doubtful that they have sufficient standing to obtain a court
order which would permit an inspection of such records. On
the other hand, there can be no objection to supplying such
committees with statistical data which does not identify in
dividuals for purposes of advising the board as to policy
matters. The confidentiality statute was designed to protect
individuals from humiliation and embarrassment. It v/as

not meant to stifle all degrees of inquiry.

RWW:WLJ

Housing Code—Counties—^Authority of a county to en
act and enforce a minimum standards housing code discuss
ed in reference to sees. 59.97 and 59.07 (51), Stats.

December 31, 1970.

Charles M. Hill, Secretary

Department of Local Affairs & Development
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The following opinion is in response to an inquiry from
your predecessor asking whether a county may adopt and
enforce a county housing code, either as a separate ordin
ance or as an integral part of a county building code. This
question is apparently prompted by the fact that federal
law makes such local legislation a requirement for the eligi
bility of local governments to certain federal loans or
grants. For instance, 42 U.S.C.A. Sec. 1451 (a), p. 96, pro
vides that in entering into certain contracts and for the
purposes of certain grants, the Secretary of Health, Educa
tion and Welfare of the United States is to give considera
tion to the extent to which local public bodies have under
taken positive programs:

« 's (through adoption, modernization, administration,

and enforcement of housing, zoning, building and other
local laws, codes and regulations relating to land use and
adequate standards of health, sanitation, and safety for
buildings, including the use and occupancy of dwellings)

More specifically, many federal grants have been made
contingent on whether the applicant has developed a "work
able progi'am" for community improvement, and 42 U.S.C.A.
Sec. 1451 (c), pp. 97-98, provides in part, that no such
program will be certified or re-certified unless:

* * (A) the locality has had in effect, for at least six
months prior to such certification or recertification, a mini
mum standards housing code, related hut not limited to
health, sanitation, and occupancy requirements, which is
deemed adequate by the Secretary [of Health, Education and
Welfare], and (B) the secretary is satisfied that the locality
is canying out an effective program of enforcement to
achieve compliance with such housing code * * (Empha
sis added.)

Although the above quoted provisions convey a general
understanding of what constitutes a housing code, they also
point to the apparent flexibility of the term. Thus, while
the federal law indicates that a housing code must at least
relate to health, sanitation and occupancy requirements, it
is also apparent that such an ordinance may include regula-
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tions more usually identified with zoning or building codes
as well as other regulations.

In addition, inasmuch as the federal law places the ulti
mate determination as to what constitutes an "adequate"
housing code in the hands of federal officials, the term is
obviously dependent to some degree upon federal interpreta
tion.

However, a housing code appears to be essentially a focus
ing of the various police powers which a governing body may
already possess on the area of housing. This appraisal ap
pears to be consistent with the views expressed in com
mentaries on the subject. For instance, an article entitled,
"Enforcement of Municipal Housing Codes," 78 Harvard
L.Rev. (1965), 801, 803, describes the history of such codes
as follows:

"Traditionally, housing regulations have been embodied
in a variety of specialized municipal codes, such as health,
building, and zoning codes. To simplify this complex legal
scheme, regulations pertaining to structural soundness, fire
safety, maintenance, sanitation, and occupancy were some
times integrated into a single encompassing 'housing code.'
Piior to the passage of the Housing Act of 1954, few cities
had enacted such a separate code. That act required any
city applying for federal urban renewal assistance to have a
plan for code enforcement as part of its 'workable program';

»

See also 40 Am. Jur. 2d, Housing Laws and Urban Redevel
opment, p. 1067, Sec. 8. Likewise, the report of the Na
tional Commission on Urban Problems to the congress and to
the President of the United States, entitled "Building the
American City," House Document No. 91-34 (1968), contains
a general definition of a housing code, at p. 274, which ap
pears to follow the same general concept:

«* * .!•. WHAT IS A HOUSING CODE ?

"A housing code is an application of State police power put
into effect by a local ordinance setting the minimum stand
ards for safety, health and welfare of the occupants of
housing. * * *"
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Concern because of confusion as to what a housing code
is and what it should do may have motivated the commission
to furnish this further description:

* * It covei-s thi-ee main areas:

"(1) The supplied facilities in the structure, that is, toilet,
bath, sink, etc., supplied by the owner;

" (2) The level of maintenance, which includes both struc
tural and sanitary maintenance, leaks in the roof, broken
banisters, cracks in the walls, etc.;

" (3) Occupancy, which concerns the size of dwelling units
and of rooms of different types, the number of people who
can occupy them, and other issues concerned on the whole
with the usability and amenity of interior space.

The foregoing suggests that any conclusion as to whether
counties possess power to enact and enforce a housing ordi
nance depends in large measure on the extent to which
counties are authorized to promulgate health rules and adopt
and enforce regulations such as those normally contained in
sanitation, building and zoning ordinances.

Section 59.97 (4), Stats,, grants counties general zoning-
powers outside the limits of incoi-porated cities and villages
for * * the pui-pose of promoting the public health, safety
and the general welfare * * See also sees. 59.07 (16)
(zoning building inspector), 59.07 (16m) and (68) (fees),
59.971 (zoning of shorelands on navigable waters) and 59.99
(county zoning adjustment board), Wis. Stats. It also ap
pears that since one of the important objects of omprehen-
sive zoning is that of public health and sanitation, a certain
amount of overlapping may exist between health or sanita
tion regulations and zoning regulations. 7 McQuillin, Munici
pal CorporaMons, (1968 Rev. ed.) p. 51, Sec. 24.219.

It must be recognized, however, that generally county
zoning is not only limited to the unincorporated parts of the
county but also, with the exception of shoreland zoning ordi
nances enacted under sec. 59.971, Stats., are ineffectual in
those towns which have either refused to approve the basic
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county zoning ordinance, pursuant to sec. 59.97 (5) (c),
Stats., or have filed effective disapprovals in reference to
amendatory county zoning ordinances under the procedure
set forth in sec. 59.97 (5) (k), 1967 Stats., since renumbered
sec. 59.97 (5) (e) 6 Stats., by eh. 55, Laws 1969, and
amended by ch. 481, Laws 1969. It should also be appreci
ated that county zoning is subject to preemption in those
areas of the county where a city or village exercises its ex
tra territorial zoning power under sec. 62.23 (7a), Stats.,
and may be limited by such provisions as sec. 60.74 (7) and
(8), Stats., which authorize towns to enact separate zoning
ordinances under certain circumstances. In addition, of
course, in those counties which fail to adopt a county zon
ing ordinance as provided by sec. 59.97, Stats., the zoning
power remains in the towns. Sec. 60.74 (1), Stats.

The above discussion points up the weaknesses of the
county zoning power as an effective tool or general authori
ty for the promulgation of county housing code provisions.
However, building codes are also said to bear a substantial
relation to and tend to promote the public health, safety or
general welfare, 13 Am. Jiir. 2d, Buildings, p. 267, sec. 2, and
they too are legislative enactments which normally rest up
on the police power. 8 McQuillin, Mtinicipal Corporations,
(1965 Rev. ed.) p. 441, sec. 25.138.

Section 59.07, Stats., sets forth the general powers of a
county board, * * which shall be broadly and liberally con
strued and limited only by express language * * Sub.
(51) of the statute provides as follows:

"(51) BUILDING AND SANITARY CODES. Adopt build
ing and sanitary codes, make necessary rules and regulations
in relation thereto and provide for enforcement of such
codes, rules and regulations by forfeiture or otherwise. Such
codes, rules and regulations shall not apply within cities
and villages which have adopted ordinances or codes con
cerning the same subject matter."

The line of demarcation between the two types of regula
tion, i.e., zoning and building codes, is not easily defined,
though it has been suggested that the distinction is found
in the measure of the public interest sought to be protected.
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American Sign Corporation v. Fowler (Ky. 1955) 276 S.W.
2d 651, 654. In Village of Wind Point v. Halverson, (1968)
38 Wis. 2d 1,155 N.W. 2d 654, our court discusses this diffi
culty at some length, beginning as follows at p. 8 of the
opinion:

"The dividing line between a zoning regulation and a
building code regulation is not easily drawn. These are two
closely related facets of police power regulation. Both are
designed to promote public safety, health and welfai'e.

"Authorities agi'ee that there is a difference between
building codes and zoning ordinances, but do not agree on
the exact difference. One author defines the distinction in
these words:

" 'Zoning ordinances prescribe the permitted and pro
hibited uses of land within the particular district. Building
and housing codes and ordinances, on the other hand, have
a more restrictive application to the use of lawfully existing
buildings within zoned areas, and reach a field of regulation
with respect to the construction and maintenance of build
ings lawfully situated in a zoned area, as such construction
and maintenance relate to the comfort, health and safety of
those who occupy such buildings.' 3 Yokley, Zoning Law
and Practice (3d ed.), p. 137, sec. 25-1."

One further aspect of the Halverson case, supra, which
appears to relate to the question here under consideration,
is the court's holding that a village ordinance requiring
building setback lines (a typical zoning provision) could be
vaJidly enacted either as a zoning ordinance or as a building
restriction or part of a building code. In so concluding, the
court points to its previous liberal construction of the police
power of a city or village to enact building regulations. This
decision would appear to have some significance when con
sidering the fact that there are apparently fewer statutory
limitations on the power of a county to enact building and
sanitary codes than on its power to enact zoning ordinances.
In light of this decision, it is reasonable to conclude that the
court would probably allow counties to enact regulations of
the same nature as treated in the Halverson case, as build
ing code regulations rather than as zoning code provisions.
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even though such action would avoid the town approval re
quirement which would otherwise be applicable to county
zoning ordinances adopted pursuant to sec. 59.97, Stats.

The foregoing appeal's to indicate that counties not only
possess statutory authority to enact ordinances called "hous
ing codes," under their authority to enact building and san
itary codes, but that, at least to the extent that the courts
are willing to recognize that such regulations naturally tend
to overlap the fields of public health and zoning, such hous
ing codes may also include provisions which are more usual
ly found in public health and zoning ordinances.

I do not mean to suggest, however, that Wisconsin coun
ties possess the same powers as Wisconsin cities and villages
in the enactment of such housing codes. It must first be
appreciated that the exercise of the police power of the
county over housing, by recourse to its statutory authority
to regulate zoning, buildings and sanitation, may not al
ways be exercised in the same measure as might otherwise
be appropriate in large, more densely populated urban areas.
13 Am. Jur. 2d, Buildings, p. 268, sec. 2 and p. 296, sec. 80.
See also Bonnett v. Vallier, (1908) 136 Wis. 193, 204, 116
N.W. 885.

In addition, counties generally lack authority to utilize
the broad variety of enforcement options relating to the
regulation of substandard housing conditions which are
made available to cities, villages and towns by statute. For
instance, sec. 66.05, Stats., grants broad powers to
municipalities to declai'e buildings so old, delapidated, or out
of repair as to be dangerous, unsafe, unsanitary or other
wise unfit for human habitation, occupancy or use; to order
such buildings to be repaired or razed and removed; to
placard such premises against use until repaired, and to en
force such orders by court action. In addition, sec. 66.05 (8),
Stats., authorizes direct court action by cities and villages
against deteriorated, blighted or dilapidated buildings. How
ever, the term "municipality," as defined by sec. 990.01
(22), Stats., and as used in sec. 66.05, Stats., does not
include counties. Furthermore, although counties possess
general authority to institute actions against public nuis-
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ances under ch. 280, Stats., sec. 280.21, Stats., which specifi
cally declares buildings detennined to be so old, etc., under
sec. 66.05 (1), Stats., to be public nuisances, is of little
practical use to counties.

Similarly, sec. 280.22, Stats., created by ch. 299, Laws
1969, provides that, in counties having a population of
100,000 or more, an action may be commenced to declare
real property a public nuisance and to appoint a receiver for
certain of such property if it is in violation of those pro
visions of a municipal building code which concern health or
safety or of an order of the county health department, coun
ty health commission, or municipal health board or officer.
However, only the city, village or town in which such
property is located or a tenant may commence an action un
der that section. Likewise, counties are not included within
the terms of the Urban Renewal Act, sec. 66.435, Stats.,
which specifically authorizes municipalities to prepare a
workable program and establishes a procedure for the com
pulsory repair, rehabilitation, closing, demolition, removal
and for the prevention and elimination of housing conditions
which tend generally to be inimical to the welfare of resi
dents.

In addition, the variety of combinations of public health
authorities possible within a county and the degrees of
decentralization of this function which are possible, would
also appear to make the effective utilization of the person
nel and statutory authority of a county health agency in
any county housing code enforcement program improbable
or impossible at present in most counties. See discussion of
various applicable statutes in 57 OAG 245 (1968) at p. 247.

Finally, a county is further limited in the options available
to enforce housing regulations by virtue of the language
used in sec. 59.07 (51), Stats. Although this section pro
vides for enforcement of county building and sanitary
codes by forfeiture "or otheinvise," such language must be
interpreted in light of the established rule in Wisconsin
that, "unless an act is established to be a nuisance per se
or threatens to destroy property rights, an injunction will
not issue" to aid enforcement of an ordinance. Village of
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Wind Point v. Halverson, supra, at p. 11. See also Caeredes
V. PUbtteville, (1933) 213 Wis. 344, 353, 251 N.W. 245. Thus,
in Miller v. Foster, (1943) 244 Wis. 99, 11 N.W. 2d 674,
legislative authority to enforce the provisions of a building
code by "other necessary means" was not considered suffici
ently specific to enable recourse to equitable relief.

In summary, then, considering a minimum standards hous
ing code as simply a collection, in one comprehensive code, of
various provisions relating to buildings which could normal
ly be enacted under the general authority granted counties
to adopt building, sanitary or zoning ordinances, it would ap
pear that counties have statutoiy authority to enact a code.
Whether a housing code is adopted as part of the county
building code or as a separate ordinance is not considered
of importance as long as the power being exercised is pro
perly exercised and identified. I must emphasize, however,
that such conclusion is subject to the significant limitations
discussed above, including the fact that all of these powers
are normally exercised only over a portion of the county and
that counties do not possess the variety of enforcement op
tions and specific statutory authorizations which are avail
able to most Wisconsin municipalities when dealing with
inadequate housing. Moreover, whether a county housing
code, adopted within the confines of the above discussed
statutory authorities, would be deemed "adequate" by feder
al standards must, of course, remain a question for the fed
eral government.

R\W:JCM

Federal Assistance Contracts—Redevelopment Authxyrity
—^Obligations, including notes, issued by a redevelopment
authority under sec. 66.431, Stats., to evidence a direct loan
from the federal government are subject to the provisions
of said statute which limit the interest rate thereon to 6%
per annum.

December 31, 1970.
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Charles M. Hill, Sr., Secretary

Department of Local Affairs o/nd Development

You have requested my opinion as to whether a redevelop
ment authority organized and existing under the Blight
Elimination and Slum Clearance Act, sec. 66.431, Stats., is
authorized to obtain a direct loan from the federal govern
ment and issue notes in evidence thereof which carry an
interest rate in excess of 6% per annum.

The necessity for such opinion request results from the
fact that you have been advised that the Secretary of the
Department of Housing and Urban Development has estab
lished an interest rate for new and amendatory federal as
sistance contracts in excess of 6% per annum. Apparently
there are four pending contracts for federal aid which would
be affected by the recent increase in interest rates applica
ble to such federal money. The four pending contracts in
volve approximately $2 million.

The Department of Housing and Urban Development ap
parently will not proceed to approve and execute such con
tracts unless they are advised that sec. 66.431, Stats., auth
orizes Wisconsin redevelopment authorities to pay the cur
rent "going interest rate" most recently established. It is
my understanding that such rate has been established at
6% % for federal assistance contracts authorized during the
six-month period ending December 31, 1970.

Section 66.431 (5) (a) 4.a., Stats., provides the basic
authority to borrow money and issue evidence of such in
debtedness, to apply for financial assistance, and to enter in
to contracts or agreements with the federal government.
Under this provision, redevelopment authorities are author
ized:

"4. a. To borrow money and issue bonds; to execute notes,
debentures and other forms of indebtedness; and to apply
for and accept advances, loans, grants, contributions and
any other form of financial assistance from the city in which
it functions, from the federal government, the state,
county, or other public body, or from any sources, public or
private for the purposes of this section, and to give such
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security as may be required and to enter into and carry out
contracts or agreements in connection therewith, and to
include in any contract for financial assistance with the
federal government for or with respect to blight elimina
tion and slum clearance and urban renewal such conditions

imposed pursuant to federal laws as the authority deems
reasonable and appropriate and which are not inconsistent
with the purposes of this section."

Section 66.431 (4) (j), Stats., provides that unless the con
text clearly indicates otherwise, the term "bonds" as used
in sec. 66.431, .Stats., is defined as follows:

"(j) 'Bonds' means any bonds (including refunding

bonds), notes, interim certificates, certificates of indebted
ness, debentures or other obligations."

Section 66.431 (5) (a) 4. c.. Stats., which relates more
specifically the powers of redevelopment authorities to issue
bonds, provides, in part, as follows:

"c. To issue bonds from time to time in its discretion to

finance its activities under this section, including, without
limiting the generality thereof, the payment of principal and
interest upon any advances for surveys and plans, and shall
have power to issue refunding bonds for the payment or re
tirement of such bonds previously issued by it. Such bonds
shall be made payable, as to both principal and interest,
solely from the income, proceeds, revenues, and funds of the
authority derived from or held in connection with its under
taking and carrying out of projects under this section; pro
vided that payment of such bonds, both as to principal and
interest, may be further secured by a pledge of any loan,
grant or contribution from the federal government or other
source, in aid of any projects or activities of the authority
under this section, and by a mortgage of any such projects,
or any part thereof, title to which is in the authority. * * *
Bonds issued under this subsection shall be authorized by
resolution of the authority and may be issued in one or more

series and shall bear such date, be payable upon demand or
mature at such time, bear interest at such rate, not exceed
ing 6 per cent per annum, * * as is provided by the resolu-
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tioii, trust indenture or mortgage issued pursuant thereto.
4: :|c "

The contract with the federal government which is ap
parently required of the local redevelopment authority in
reference to each new urban renewal project, is designated a
"Loan and Capital Grant Contract" and consists of Part One
and Part Two (Forms HUD-3155a and HUD-3155b). This
contract provides, among other things, for at least four
different kinds of "obligations" to secure loans made for
project purposes: "preliminary loan obligations" or "pro
ject temporary loan obligations" and "project loan pay
ment obligations" or "project definitive loan obligations."
Preliminary loan and project loan payment obligations evi
dence nonfederal loans which may be authorized under the
subject contract if the interest rate thereon would be lower
than that established by the government for its project
temporary or project definitive loan obligations.

Your question as more specifically framed by the fore
going facts and law, then, is whether it clearly appears from
the context of sec. 66.431 (5) (a) 4., Stats., that the term
"bonds" referred to therein, and to which the 6% interest
limitation applies, relates solely to what are more formally
and specifically referred to and known as bonds, or whether
the term includes notes and other obligations by virtue of
the much broader definition of bonds sets forth in sec.

66.431 (4) (j). Stats.

I am satisfied that the 6% interest rate limitation set
forth in sec. 66,431 (5) (a) 4. c.. Stats., is applicable to notes
issued in evidence of a direct loan obtained from the feder

al government under sec. 66.431, Stats. I believe the fore
going statutes so indicate with sufficient clarity. The term
"bonds" is generally defined by the statute to include notes.
The statute further provides that "bonds" may not carry an
interest rate greater than 6% per annum.

In light of the definition set forth in sec. 66.431 (4) (j).
Stats., the context of that particular portion of the statute
which uses the term "bond" must clearly indicate that the
legislative definition is not applicable before such definition
may be put aside in favor of some other meaning. If the
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legislature had intended that the 6% interest limitation not
be applicable to the variety of "obligations" possible under
sec. 66.431, Stats., unless the "obligation" amounted to what
is more generally known as a bond, it could easily have so
provided. However, in light of the foregoing statutory defi
nition, I find it difficult to conclude that it was the legisla
tive intent to allow a redevelopment authority to finance
its project at interest rates in excess of 6% per annum as
long as it always issued "notes" rather than "bonds," but
that as soon as it issued what is more generally termed
bonds, the 6% interest limitation applied.

Further, to conclude otherwise than plainly appears on
the face of the statute would lead to results which hardly
could have been intended. For instance, initial, but substan
tial obligations (notes) would be issued at interest rates
greater than 6% only to find that it is not possible to issue
a final and permanent obligation (bonds) to finance the
project and retire the outstanding notes because of the
6% interest limitation.

In light of the foregoing, it is my opinion that obligations,
including notes, issued by a redevelopment authority acting
under sec. 66.481, Stats., to evidence a direct loan from the
federal government are subject to the provisions of the
statute which limit the interest rate thereon to 6% per
annum.

As previously pointed out, the above described federal
contract does contain a provision which would apparently
allow those redevelopment authorities which are currently
operating under its provisions to obtain financing at rates
which are lower than those established by the federal gov
ernment, by going to local lending institutions. Some rede
velopment authorities have apparently been able to continue
operations by obtaining financing in this manner at interest
rates of 6% or less. However, if interest rates continue to
rise, it may not be possible to obtain financing at such rates
in the future.

The question of the 6% interest rate limitation and its
application to notes issued by a housing authority in evi
dence of direct loans from the federal government, also
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arises in reference to sec, 66.40 (14), Stats. In my judgment,
sec. 66.40, Stats., contains the same general concept as pre
viously discussed herein insofar as finmicing is concerned
and should be treated in the same manner.

Fortunately, the interest rate difficulties referred to
above have been temporarily alleviated by the recent adop
tion of the "Emergency Home Finance Act of 1970" (Public
Law 90— , 91st Congress, S3685, approved July 24, 1970),
which reads, in part, as follows:

"EMERGENCY RELIEF FROM INTEREST RATE CON

FLICT BETWEEN FEDERAL LAW AND STATE LAW.

"Sec. 702. Notwithstanding any other law, from the date
of enactment of this title until July 1, 1972, loans to local
public agencies under Title I of the Housing Act of 1949 and
to local public housing agencies under the United States
Housing Act of 1937 may, when determined by the Secretary
of Housing and Urban Development to be necessary because
of interest rate limitations of state laws, bear interest at a
rate less than the applicable going federal rate but not less
than 6 per centum per annum."

This legislation, which relates to the two federal acts

under which Wisconsin authorities obtain federal loans,

provides a mechanism by which such authorities may be re

lieved of federal interest rate requirements greater than

6% per annum which conflict with the provisions of state
statutes. You will note, however, that the effect of the law

terminates July 1, 1972. Therefore, serious consideration

should be given in the interim to the amendment of the in

terest rate provisions of sees. 66.40 and 66.431, Stats., so as

to avoid future conflict between these statutes and federal

law in reference to interest rates.

RWWrJCM
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Platting—Assessors—^Under Wisconsin platting law, all
permanent sui-vey moniiments required by sec. 236.15 (1)
(a), (b), (c) and (d), Stats., must be placed in the field
prior to submission of a final subdivision plat for state level
review; provided, however, that in the event of a waiver
under sec. 236.15 (1) (h). Stats., the placement of all per
manent monuments other than those required by sec. 236.15
(1) (a). Stats., may be temporarily deferred.

Under sec. 70.27 (5), Stats., the temporary survey monu
ments required to be set in the field prior to the submission
of an assessor's plat for state level review are not made
permanent until the recording of the assessor's plat.

A subdivision plat prepared in compliance with a local
ordinance enacted under authority of sec. 236.45, Stats., it is
not required by statutes to be submitted for state level re
view unless such land division results in a "subdivision" as

defined in sec. 236.02 (8), Stats.

December 31, 1970.

Charles M. Hill, Sr., Secretary

Department of Local Affairs & Development

You have requested my opinion on three questions relat
ing to the state level review of subdivision and assessor plats
which is conducted by the head of the planning function in
your department. You first inquire as follows:

"I. If the town, village or city in which a proposed final
land subdivision plat is located has not waived the placement
of monuments, under the provisions of subsec. 236.15 (1),
(h). Stats., is it necessary that all required monuments be
placed in the field prior to submission of the plat to this
office for the review of those agencies having the authority
to object to the plat."

A review of the vai'ious provisions of ch. 236, Stats., re
lating to the plat review responsibilities of the head of the
planning function in the Department of Local Affairs and
Development indicates that this question must be answered
in the affirmative, whether the final plat is submitted for
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state level review under sec. 286.12 (6), Stats., as assumed
in your question, or under the alternate procedure set forth
in sec. 236,12 (2) to (5), Stats.

Section 236.12, Stats., sets forth the procedure which must
be followed (except in cities of the first class and in unin
corporated land in a county having a population of 500,000
or more) to obtain state level review of a preliminary or
final plat under ch. 236, Stats. Compliance with the pro
visions of sec. 236.12, Stats., is a prerequisite to final ap
proval of a plat by local authorities, which approval, in turn,
is required to entitle a final plat of a subdivision to be re
corded. Sec. 236.10 (1), Stats.

Section 236.12 (2), (a). Stats., provides that the head of
the planning function in your department "shall examine the
plat for compliance with ss. 236.15, 236.16, 236.20 and 236.21
(1) and (2), Stats." If the plat fails to comply with any of
these statutes, the head of the planning function must notify
the subdivider, among others, of any such objection. There
after, the plat cannot be approved or be deemed approved
until all objections have been satisfied. Sec. 236.12 (3),
Stats. However, any person aggi'ieved by any such objection
to a plat, or by a failure to approve a plat which is based on
an unsatisfied objection, may appeal under the provisions of
sec. 236.13 (5), Stats.

Section 236.15 (1), Stats., sets forth various minimum
standards relating to the physical characteristics and place
ment of survey monuments. Sec. 236.15 (1) (a). Stats., re
fers to monumenting the external boundaries of a subdivi
sion. Section 236.15 (1) (b), (c) and (d). Stats., refer to
monumenting all internal boimdaries and those comers and
points not required to be marked by sec. 236.15 (1) (a).
Stats. It will be noted that all of the foregoing subsections
of sec. 236.15 (1), Stats., require that the boundary, comer,
etc., "shall be monumented in the field."

Section 236.15 (1) (h). Stats., provides that the placement
of monuments in the field, except those indicating the ex
ternal boundaries of the subdivision, may be temporarily de
ferred under certain circumstances. This subsection reads

as follows:



264 Opinions of the Attorney General

"(h) The governing body of the municipality, town or
county which is required to approve the subdivision under
sec. 236.10 may waive the placing of monuments under
pars, (b), (c) and (d) for a reasonable time on condition
that the subdivider executes a surety bond to insure that he
will place the monuments within the time required."

Section 286.15 (1) (h), Stats., was adopted in its present
form, with one exception not here materi^, pursuant to the
recommendations contained in Vol. IV of the 1956 Report
of the Wisconsin Legislative Council, which dealt with pro
posed statutory revisions to the subdivision and platting
laws. The following comment appears at p. 21 of that re
port:

"Section 236.15 (1) (h) of the proposed revision [of ch.
236] allows the governing body to waive the placing of
monuments for a reasonable time so that if roads are being
graded, for example, the work on the roads can be done be
fore the monuments are placed. Otherwise, the monuments
are placed and are dug up in the grading and must be re
placed."

Section 236.20 (2) (b), Stats., further requires that a final
plat of subdivided land show correctly on its face:

"(b) All monuments erected, comers and other points
established in the field in their proper places. The material
of which the monuments, comers or other points are made
shall be noted at the representation thereof or by legend,
except lot comers need not be shown. The legend for metal
monuments shall indicate the kind of metal, the diameter,
length and weight per lineal foot of the monuments." (Em
phasis added)

Finally, sec. 236.21 (1), Stats., which sets forth the sur

veyor's certificate necessary to entitle the final plat to be

recorded, provides, in part, as follows:

"(1) SURVEYOR'S CERTIFICATE OF COMPLIANCE

WITH STATUTE. The certificate of the surveyor who sur

veyed, divided and mapped the land giving the following
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information, which shall have the same force and effect as
an affidavit:

♦ *

" (c) A statement that the plat is a correct representation
of all the exterior boundaries of the land surveyed and the
subdivision of it;

"(d) A statement that he has fully complied with the
provisions of this chapter in surveying, dividing and map
ping the land " (Emphasis added)

In my opinion, the foregoing statutes indicate that, except
to the extent that the placement of certain monuments in the
field may be delayed pursuant to a waiver granted under
sec. 236.15 (1) (h). Stats., all permanent survey monuments
required by sec. 236.15 (1) (a), (b), (c), and (d). Stats.,
must be placed in the field prior to submission of a final
plat for state level review. Even in the event of a waiver,
however, the external boundaries of a subdivision must be
monumented in the field as required by sec. 236.15 (1) (a).
Stats., prior to submission of the final plat for state level
review. Furthermore, the surveyor's certificate of full com
pliance with the provisions of ch. 236, Stats., in surveying,
dividing and mapping the land, cannot be properly executed
unless the survey has, in fact, been so monumented in the
field.

I note your question suggests that a waiver under sec.
236.15 (1) (h), Stats., need only be obtained from the muni
cipality or town in which the proposed land subdivision plat
is located. Such a characterization of the statute does not

appear to be accurate. The subsection actually requires that
a waiver be obtained from the "municipality, town or coun

ty which is required to approve the subdivision imder sec.

236.10." The provisions of sec. 236.10, Stats., indicate there

are circumstances where several local authorities would be

required to approve a final plat. Under such circumstances,

the waiver and surety bond provisions of sec. 236.15 (1) (h).

Stats., would apply as to each.

You next inquire as follows:
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"11. Does the answer to question I. also apply to assessor's
plats that are submitted to this office for review under the
provisions of sub. 70.27 (8) ?"

Section 70.27 (8), Stats., requires assessors' plats to be
transmitted by the clerk of the governing body which or
dered the plat to the head of the planning function of your
department for review and prohibits approval of such plats
by the local governing body until the head of the planning
function has certified on the face of the plat that it complies
with the "applicable provisions of ss. 236.15 and 236.20,
Stats." However, upon such certification and subsequent
final approval by the governing body in accordance with the
procedure set forth in sec. 70.27 (8), Stats., the plat is to be
acknowledged by the clerk and recorded in the office of the
register of deeds. Sec. 70.27 (2), Stats.

As pointed out in a previous opinion to your department,
dated December 3, 1969, the "applicable provisions of ss.
236.15 and 236.20, Stats." are those set forth in sec. 236.03
(2), Stats., which reads as follows:

" (2) This chapter does not apply to cemetery plats made
under s. 157.07 and assessors' plats made under s. 70.27,
but such assessors' plats shall, except in counties having a
population of 500,000 or more, comply with ss. 236.15 (1)
(a) to (g) and 236.20 (1) and (2) (a) to (e)."

It will be noted that the provisions of sec. 236.15 (1) (h).
Stats., which authorize the granting of a reasonable delay
in placing the permanent monuments required by sec. 236.15
(1) (b), (c) and (d). Stats., are not applicable to assess
ors' plats. However, sec. 70.27 (5), Stats., which relates di
rectly to the survey, and reconciliations of the same, which
must be made by the surveyor making the assessor's plat,
specifically provides, in part, that:

"(5) SURVEYS, RECONCILIATIONS. The suiweyor
making the plat shall sui-vey and lay out the boundaries
* * * and set temporary monuments to show the results of
such survey which shall be made permanent upon recording
of the plat as provided for in this section, and make a map
thereof to a scale of not more than 100 feet per inch. * * *"
(Emphasis added)
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Therefore, in the case of an assessor's plat, sec. 70.27 (5),
Stats., requires that temporary monuments be set in the
field prior to the transmittal of the plat to the head of the
planning function of your department for review and furth
er provides that the monuments be made permanent upon
recording of the plat.

Your final opinion request reads as follows:

"HI. Are land subdivision plats which have been prepared
in compliance with town, village, city or county ordinances
that are more restrictive than subsection 236.02 (8), Stats.,

required to be submitted to this office for the review of
those agencies having the authority to object to plats, and
are they to be processed as all other land subdivision plats?"

I assume that the local subdivision ordinances to which

you refer in your question are those authorized by sec. 236.-
45, Stats. This section was revised by the 1955 legislature so
as to permit those localities feeling strong pressure of rapid
urban growth and development to legislate more intensively
than is provided by ch. 236, Stats., for the state at large.
Jordan v. Village of Menominee Falls, (1965) 28 Wis. 2d
608, 613, 137 N.W. 2d 442, appeal dismissed 385 U.S. 4, 87
S.Ct. 36,17 L.Ed. 2d 3. Section 236.45 (2), Stats., as amended
by ch. 286, Laws 1969, delegates power to local government
al units to enact such regulations, and provides, in part, that:

"(2) DELEGATION OF POWER, (a) * * * any munici
pality, town or county which has established a planning
agency may adopt ordinances governing the subdivision or
other division of land which are more restrictive than the
provisions of this chapter. Such ordinances may include pro
visions regulating divisions of land into parcels larger than

1^2 acres or divisions of land into less than 5 parcels, and
may prohibit the division of land in areas where such prohi
bition will carry out the purposes of this section. Such ordin
ances may make applicable to such divisions any of the pro
visions of this chapter, or may provide other surveying,
monumenting, mapping and. approving requirements for
such division. The governing body of the municipality, town
or county may require that a map, plat or sketch of such
division be recorded with the register of deeds and kept in
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a book provided for that purpose. When so recorded, the
lots included in the map, plat or sketch may be described by
reference to it by lot number and by volume and page of the
book provided for that use, for all purposes, including those
of assessment, taxation, devise, descent and conveyance as
defined in s. 706.01 (3). Such ordinance, insofar as it may
apply to divisions of less than 5 parcels, shall not apply to:
» « «

"4. Stick other division^! exempted by such ordinances.

"(b) This section and any ordinance adopted pursuant
thereto shall be liberally construed in favor of the munici
pality, town and county and shall not be deemed a limitation
or repeal of any requirement or power granted or appearing
in this chapter or elsewhere, relating to the subdivision of
lands." (Emphasis added)

Section 236.02 (8), Stats., is simply a definition of "subdi
vision," as normally used in ch. 236, Stats., and does not give
rise to any statutory requirement susceptible of enforcement
except in connection with some other provision of the stat
utes. Section 236.02 (8), Stats., reads as follows:

"(8) 'Subdivision' is a division of a lot, parcel or tract of
land by the owner thereof or his agent for the purpose of
sale or of building development, where:

"(a) The act of division creates 5 or more parcels or
building sites of lYz acres each or less in area; or

"(b) Five or more parcels or building sites of 1^2 acres
each or less in area are created by successive divisions with
in a period of 5 years."

Section 236.03 (1), Stats., more specifically provides as
follows:

"(1) Any division of land which results in a subdivision
as defined in s. 236.02 (8) (a) shall be, and any other divi
sion may be, surveyed and a plat thereof approved and re
corded as required by this chapter. No map or survey pur
porting to create divisions of land or intending to clarify
metes and bounds descriptions may be recorded except as
provided by this chapter." (Emphasis added)



Opinions op the Attorney General 269

In addition, sec. 236.31, Stats., contains penalties for the
transfer or attempted transfer of land in a subdivision as
defined by sec. 236.02 (8), Stats., where the plat thereof
is not recorded as required by ch. 236, Stats. The statute
also provides that where a subdivision is created by suc
cessive divisions under sec. 236.02 (8) (b), Stats., the local
governing body may order the subdivider or his agent to
make an assessor's plat of the area. As pointed out previous
ly, if an assessor's plat is ordered, it would be subject to re
view only by the head of the planning function of your de
partment.

Based on the foregoing statutes, it is my opinion that a
land subdivision plat which has been prepared in compliance
with a municipal, town or county ordinance enacted pm-suant
to sec. 236.45, Stats., is not required by statute to be sub
mitted for state level review unless such land division
results in a "subdivision" as defined in sec. 236.02 (8),
Stats. If a land division does result in such a "subdivision,"
however, the plat thereof cannot be filed for record under a
procedure less restrictive than that otherwise required for
such by ch. 236, Stats., including the provisions requiring
state level review.

RWWrJCM
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DEPARTMENT OF ADMINISTRATION Page

Computer Programs—^Sec. 16.74, Stats., permits the sale of
computer programs as surplus provided the programs
were not created for resale purposes. Sees. 18.01 and
18.02, Stats., requires that a computer progrgim, as pub
lic property, be made available to the public for ex
amination and copying pursuant to proper regulations
relating thereto. Hie increasing use of computers war
rants extensive study into procedures dealing directly
with the disposition and protection of state computer
programs 144

APPOINTMENT OF SCHOOL BOARD

Vocational School—^Method of selection of members of a
vocational school board, imder sec. 41.155 (5) (c),
Stats., 1965-1967, does not contravene the requirements
of the equal protection clause of the Fourteenth Amend
ment 79

ASSESSORS

Platting—Under Wisconsin platting law, all permanent sur
vey monuments required by sec. 236.15 (1) (a), (b),
(c) and (d). Stats., must be placed in the field prior
to submission of final subdivision plat for state level
review 262

BIRTH CONTROL

Pregnancy—Section 151.15, Stats., would not prohibit the
operation in Wisconsin of a federally-funded program
in which licensed physicians or pharmacists gave out
to married persons information regarding articles used
to prevent pregnancy, and made such articles avail
able to them 52

BLOOD TESTS

Public Records—^Under sec. 346.71 (2), Stats., blood test
records of the coroner are not confidential. TTie admis-
sibility of such records is limited by sec. 966.20 (3),
Stats. 226

BOARD OF REGENTS

Fermented Malt Beverages—^The Board of Regents of State
Universities may allow the dispensing or furnishing of
fermented malt beverages on the campus of a state
university if such activity is incidental to or dos^
connected with another legitimate function carried
on by the imiversity, such as a student union. Such
activity would not be subject to local regulation under
sec. 66.054 (12) and (13), Wis. Stats. Whether such bev
erages will be served on any or all university campuses
is for the Board of Regents to decide. Where similar
services are already furnished by contractual arrange
ment, this service could also be provided by contract . . 55
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BOARD OF REGENTS Page
Student Court—Board of Regents has power to make reason

able rules governing student use of automobiles on uni
versity property and can enforce them by imposing
reasonable monetary penalties and withholding records.
Student court can be designated by Board of Regents as
an auxiliary enterprise. Moneys thereby collected must
be paid into general fund. By regent action, they may
be appropriated therefrom for operation of that acti
vity 82

CHEMICAL TEST FOR INTOXICATION

Implied Consent Law—Under sec. 343.305 (1), Stats., the
Implied Consent Law, where a law enforcement officer
has reasonable grounds to believe that an unconscious
person is guilty of driving while intoxicated, a blood
sample may be taken, and the test results are admissible
in evidence and may not be excluded by the trial court 183

CIVIL RIGHTS ACT

Women's Working Hours—Sec. 103.02, Wis. Stats., and ad
ministrative rules limiting the maximum hours women
may work are superseded by provisions of the Civil
Rights Act of 1964 as to employers covered by that Act,
but other employers remain subject to the state law 114

CLAIMS SERVICE CONTRACT

Workmen's Compensation—^A "claims service contract" lack
ing the element of indenmification is not a workmen's
compensation insurance contract, is not in violation of
applicable laws or regulations but nevertheless may be
regulated if Insurance Commissioner determines public
interest so requires 134

COLLECTION OF ACCOUNT

Retail Seller—^While a retail seller is not prohibited by sec.
138.05 (3), Wis. Stats., from including in a note a pro
vision requiring the payment of 25 per cent of the unpaid
balance as a fee for collection of the account, such a pro
vision is enforceable only to the extent that it reason
ably relates to the actual collection expenses incurred .. 76

COLLECTIVE BARGAINING

Joint Committee on Finsince—The collective bargaining
agreement between the University of Wisconsin and the
Teaching Assistants Association is valid. The Joint
Committee on Finance lacks jurisdiction to set aside
the agreement. The agreement is not a rule that might
be reviewable by the Joint Committee to review ad
ministrative rules 200

COLLECTIVE BARGAINING

Sick Leave Compensation—^A county ordinance implementing
a collective bargaining agreement providing for the pay
ment to county employes, upon their leaving government
employment, compensation for accumulated sick leave,
earned both before and after the effective date of the
ordinance is valid 209
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COLLECTIVE BARGAINING Page

Teachers' Retirement Fund—The Teachers' Retirement Fund
Bureau may treat contributions made by the Milwaukee
Technical College on behalf of employes as proper em
ploye contributions required by ch. 42, Stats. 186

COMPENSATION STANDARDS

Department of Health and Social Services—Pursuguit to sec.
49.50 (2), the State Department of Health and Social
Services has authority to prescribe statewide compen
sation standards applicable to county welfare depart
ment employes. Under sees. 46.22 (3) and 59.15 (2)
(c), any fixing of salaries of such employes by county
boards of supervisors must be within the limits of the
statewide prescribed standards 126

COMPUTER PROGRAMS

Department of Administration—Sec. 16.74, Stats., permits
the sale of computer programs as surplus provided the
programs were not created for resale purposes. Sees.
18.01 and 18.02, Stats., requires that a computer pro
gram, as public property, be made available to the public
for examination and copying pursuant to proper regu
lations relating thereto. The increasing use of com
puters warrants extensive study into procedures dealing
directly with the disposition and protection of state
computer programs 144

COUNTIES

Housing Code—Authority of a county to enact and enforce a
minimum standards housing code discussed in reference
to sees. 59.97 and 59.07 (51), Stats. .. . 248

COUN-HES

Public Officers—Counties may not have both a county ad
ministrator, under sec. 59.033, Stats., and a coimty
executive, under sec. 59.032, Stats., at the same time.
However, in order to preserve continuity of adminis
tration, an office of county administrator which is being
replaced by that of a county executive may be retained
during the period of transition between the establish
ment and subsequent election of the county executive 1

COURT REPORTERS

Suit Taxes—S.B. 143 (1969) as passed by the senate, if en
acted into law, increasing salaries of county reporters
and raising suit taxes, would probably not violate sec.
18, Art. VII, Wis. Ctonst. However, basic suit taxes
are required to be paid into state and county treasuries,
segregated, and paynients therefrom restricted to pay
ment of judges' salaries 15

DIVIDENDS

Life Insurance—^Life insurance policy dividends left with
the insurance to accumulate at interest beyond the ex
piration of the calendar year are not to be treated
as dividends "paid in cash" under sec. 76.34 (2), Stats.
Because of long-standing administrative construction,
current dividends applied to purchase additional paid-up
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DIVIDENDS—Continued Page
insurance are not reportable as gross premiums and
thus, not taxable under sec. 76.34 (2), Stats. However,
accumulated dividends so applied are reportable and
taxable 152

DRIVER EDUCATION

On Site Inspections—Under sec. 343.06 (3), Stats., the offer
ing of driver education courses by public schools is
optional rather than mandatory; but if offered, all
qualified students must be allowed to participate. The
State Superintendent of Public Instruction may require
private schools to consent to on site inspections for
compliance verification as a condition of approval
granted those schools under that section 27

EMPLOYMENT AGENCY

Department of Industry, Labor and Human Relations—Em
ployment agency counselors employed by a licensed em
ployment agent must be licensed under sees. 105.01
and 105.05, Stats 142

FATHER GROPPI RESOLUTION

Power of legislature of joint resolution discussed. S. Jt.
Res. 53 prohibiting Father James Groppi from entering
the state capitol and capitol g;rounds of no bin^ng force
or effect. Restraint of named individual, under circum
stances here, violates U.S. Const., Arts. I, V, XIV . 8

FEDERAL ASSISTANCE CONTRACTS

Redevelopment Authority—Obligations, including notes is
sued by a redevelopment authority under sec. 66.431,
Stats., to evidence a direct loan from the federal gov
ernment are subject to the provisions of said statute
which limit the Interest rate thereon to 6% per annum 256

FERMENTED MALT BEVERAGES

Board of Regents—The Board of Regents of State Universi
ties may allow the dispensing or furnishing of fermented
malt beverages on the campus of a state university if
such activity is incidental to or closely connected with
another legitimate function carried on by the university,
such as a student union. Such activity would not be
subject to local regulation under sec. 66.054 (12) and
(13), Wis. Stats. Whether such beverages will be served
on any or £ill university campuses is for the Board of
Regents to decide. Where similar services are already
furnished by contractued arrangement, this service
could also be provided by contract . . 55

FIELD ARCHAEOLOGY ACT

Historical Society—^The Field Archaeology Act, sec. 27.012,
Stats., applies to vessels and their contents, located on
state sites, if the vessels or contents have archaeological
interest, except when federal admiralty law takes pre
cedence or when the vessel or object is properly claimed
by the owner as specified in sees. 20.909 or 170.07-10,
Stats 18
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GOVERNOR Page
Partial Veto—A bill which increases judicial salaries, ex

pressly refers to existing statutes containing sum suffi
cient appropriations for the payment of such salaries
and, in the case of Milwaukee County, expressly re
quires the State Treasurer to pay the increase in circuit
judges' salaries to the County Treasurer 94

HEALTH AND SOCIAL SERVICES, DEPARTMENT OF

Compensation Standards—Pursuant to sec. 49.50 (2), the
State Department of Health and Social Services has
authority to prescribe statewide compensation stand
ards applicable to county welfare department employes.
Under sees. 46.22 (3) and 59.15 (2) (c), any fixing of
salaries of such employes by county boards of super
visors must be within the limits of the statewide pre
scribed standards .. 126

HEALTH AND SOCIAL SERVICES, DEPARTMENT OF
Tempormy Assistance—The State Department of Health and

Social Services is not compelled to reimburse counties
for "such temporary assistance" as may be needed pin:-
suant to sec. 49.01 (7) under sec. 49.04 (1) for any
claims for reimbursement pertaining to relief granted
after June 6, 1968. Based upon the decisions of two
three-judge federal courts in Wisconsin and upon a
later decision by the United States S. Ct., the concept
of "temporary assistance" as that term is used under
sees. 49.01 (7) and 49.04 (1) no longer existed after
June 6, 1968 101

HIGHWAY CONTRACTS

Wage Rates—^The Department of Industry, Labor and Hu
man Relations does not have the authority to make more
than one annual certification, under sec. 103.50, Stats.,
of IJie prevailing hours of labor or prevailing wage
rates to apply to state highway project contracts 23

HIGHWAY SYSTEM

Road Maintenance—^Maintenance responsibility for roads re
moved from the state highway system is that of the
town if formerly a town road and still within the boun
daries of the town. If road is presently within a ci^
or village, it becomes the responsibility of that muni
cipality. If formerly a county road, maintenance respon
sibility is that of the county 45

HISTORICAL SOaETY

Field Archaelogy Act—The Field Archaelogy Act, sec.
27.012, Stats., applies to vessels and their contents, lo
cated on state sites, if the vessels or contents have
archaeological interest, except when federal admiralty
law takes precedence or when the vessel or object is
properly daimed by the owner as specified in sees.
20.909 or 170.07-10, Stats 18

HOUSING CODE

Counties—^Authority of a county to enact and enforce a
minimum standards housing code discussed in reference
to sees. 59.97 and 59.07 (51). Stats. 248
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IMPLIED consent LAW Page

Chemical Test for Intoxication—^Under sec. 343.305 (1),
Stats., the Implied Consent Law, where a law enforce
ment officer has reasonable grounds to believe that an
unconscious person is guilty of driving while intoxicated,
a blood sample may be taken, and the test results are
admissible in evidence and may not be excluded by the
trial court 183

INDUSTRIAL SITES

Industry—^In view of the legislative declaration as to public
need and public purpose, sec. €6.521, Stats., which
authorizes Wisconsin cities, villages and towns to ac
quire industrial sites and buildings to promote the de
velopment of industry, is not unconstitutional upon its
face 106

INDUSTRY

Industrial Sites—In view of the legislative declaration as to
public need and public purpose, sec. 66.521, Stats.,
which authorizes Wisconsin cities, villages and towns to
acquire industrial sites and buildings to promote the
development of industry, is not unconstitutional upon
its face 106

INDUSTRY, LABOR AND HUMAN RELATIONS,
DEPARTMENT OF

Employment Agency—Employment agency counselors em
ployed by a licensed employment agent must be licensed
under sees. 105.01 and 105.05, Stats 142

INDUSTRY, LABOR AND HUMAN RELATIONS,
DEPARTMENT OF

Safety Standards—^The Department of Industry, Labor and
Human Relations under sec. 101.10 (3) and (4), Stats.,
has the power to promulgate reasonable safety stand
ards for the protection of employes while working in
and around motor vehicles used on the job 181

INSURANCE

Travel Expense—Present statutes do not authorize the De
partment of Administration to impose requirement of
demonstrating automobile liability insurance coverage
and possession of a valid operator's license upon state
employes as a condition for entitlement to reimburse
ment for travel expense, where sec. 20.916, Stats.,
is complied with. Sees. 16.71 and 16.53 discussed 47

JOINT COMMITTEE ON FINANCE

Collective Bargaining—^The collective bargaining agreement
between the University of Wisconsin and the Teaching
Assistants Association is valid. The Joint Committee on
Finance lacks jurisdiction to set aside the agreement.
The agreement is not a rule that might be reviewable
by the Joint Committee to review administrative
rules 200

LEGISLATURE

Father Groppi Resolution—Power of legislature of joint
resolution discussed. S. Jt. Res. 53 prohibiting Father
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LEGISLATURE—Continued Page
James Groppi from entering the state capitol and capitol
grounds of no binding force or effect. Restraint of
named individual, under circumstances here, violates
U. S. Const., Arts. I, V, XIV 8

LIFE INSURANCE

Dividends—^Life insurance policy dividends left with the in
surance to accumulate at interest beyond the expiration
of the calendar year are not to be treated as dividends
"paid in cash" under sec. 76.34 (2), Stats.
Because of long-standing administrative construction,
current dividends applied to purchase additional paid-up
insurance are not reportable as gross premiums and
thus, not taxable under sec. 76.34 (2), Stats. However,
accumulated dividends so applied are reportable and
taxable .. 152

LOBBYING

State Bar of Wisconsin—^The State Bar is an agency of
the State within the meaning of sec. 13.62 (4) (b).
The State Bar is not a "principal" and need not register
and an employe doing lobbying is not a "lobbyist" and
need not register or be licensed under the lobby law
unless activities relate to proposed legislation Elect
ing the statutory powers, duties or appropriation of the
Bar or unless employe lobbies on bill affecting his pe
cuniary interest 215

MEDICAL ASSISTANCE

Nursing Home—Sec. 49.45 (9) gives a "free choice" of physi
cian, podiatrist, dentist, pharmacist, hospital, skilled
nursing home or other provider of care to a person eligi
ble for medical assistance and the choice of a nursing
home cannot serve to limit the other choices.

A contract between the trustees of a nursing home and
a medical clinic for exclusive medical services under
the medical assistance act for residents of such homes
violates public policy of this state 68

MUNICIPAL BUS TRANSIT SYSTEM

Wisconsin Retirement Fund—Employes hired by the mana
ger of the Madison Transit System pursuant to a man
agement contract between the city and the manager are
employes of the city for purposes of those programs
administered by the Depairtment of Employe Tnist
Funds under subch. I of ch. 41 and subch. II and VI of
ch. 40, Stats. (1969) 192

NATIONAL EMERGENCY

Teachers' Retirement Fund—A war or national emergency
has existed within the meaning of sec. 42.45 (3), (4),
Wis. Stats. (1969), relating to the Wisconsin Teachers
Retirement Fund, between September 16, 1940, and
December 31, 1946, and from June 25, 1950, to the pres
ent time. A war or national emergency has existed
within the meaning of sec. 42.81 (12), Wis. Stats. (1969),
relating to the Milwaukee Teachers Retireir.ent Fund
from September 16, 1940, to the present time 234
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NURSING HOME Page

Medical Assistance—Sec. 49.45 (9), Stats., gives a "free
choice" of physician, podiatrist, dentist, pharmacist, hos
pital, skilled nursing home or other provider of care to a
person eligible for medical assistance and the choice of
a nursing home cannot serve to limit the other choices.

A contract between the trustees of a nursing home and
a medicjQ clinic for exclusive medical services under
the medical assistance act for residents of such homes
violates public policy of this state 68

ON SITE INSPECTIONS

Driver Education—^Under sec. 343.06 (3), Stats., the offering
of driver education courses by public schools is op
tional rather than mandatory; but if offered, all quali
fied students must be allowed to participate. The State
Superintendent of Public Instruction may require priv
ate schools to consent to on site inspections for com
pliance verification as a condition of approval granted
those schools under that section 27

PARTIAL VETO

Governor—^A biU which increases judicial salaries, expressly
refers to existing statutes containing sum sufficient
appropriations for ttie payment of such salaries and,
in the case of Milwaukee County, expressly requires the
State T^asurer to pay the increase in circuit judges'
salaries to the County Treasurer 94

PHYSICIANS

Department of Regulation and Licensing—^Unlicensed for
eign graduate physicians who act as surgical assistants
or helpers at the operating table directly aiding a li
censed surgeon in surgical procedures are in violation
of sec. 448.02 (1), Stats., for practicing surgery without
a license.

Licensed surgeons who permit such unlicensed persons
to act as surgical assistants or helpers also violate sec.
448.02 (1), Stats., as parties to a crime and are guilty
of unprofessional conduct within meaning of sec. 448.18,
Stats 228

PLATTING

Assessors—^Under Wisconsin platting law, all permanent
survey monuments required by sec. 236.15 (1) (a),
(b), (c) and (d). Stats., must be placed in the field
prior to submission of final subdivision plat for state
level review . 262

PREGNANCY

Birth Control—Section 151.15, Stats., would not prohibit the
operation in Wisconsin of a federally-funded program
in which licensed physicians or pharmacists gave out
to married persons information regarding articles used
to prevent pregnancy, and made such articles available
to them 52
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PUBLIC OFFICERS Pag©
Counties—Counties may not have both a county adminis

trator, under sec. 59.033, Stats., and a county executive,
under sec. 59.032, Stats., at the same time. However, in
order to preserve continuity of administration, an office
of county administrator which is being replaced by that
of a county executive may be retained during the period
of transition between the establishment and subsequent
election of the county executive 1

PUBLIC RECORDS

Blood Tests—Under sec. 346.71 (2), Stats., blood test records
of the coroner are not confidential. The admissibility
of such records is limited by sec. 996.20 (3), Stats 226

RECREATIONAL ACTIVITIES
Youth Camps—The power, jurisdiction and authority of the

Department of Industry, Labor and Human Relations
to promulgate rules covering the safety of frequenters
while engaged in recreational activities at youth camps
IS limited by sec. 101.10 (2), (3), (4) and (5), Stats., to:
orders relating to the construction, repair and main
tenance of all "public buildings" located on the youth
camp premises but only insofar as such orders relate
to structural defects in such public buildings 35

REDEVELOPMENT AUTHORITY
Federal Assistance Contracts—Obligations, including notes,

Ksued by a redevelopment authority under sec. 66.431
Stats,, to evidence a direct loan from the federal govern
ment are subject to the provisions of said statute which
limit the interest rate thereon to 6% per annum 256

DEPARTMENT OF REGULATION AND LICENSING
Physicians—^Unlicensed foreign graduate physicians who act

as surgical assistants or helpers at the operating table
directly aiding a licensed surgeon in surgical procedures
are in violation of sec. 448.02 (1), Stats., for practicing
surgery without a license.
Licensed surgeons who permit such unlicensed persons
to act as surgical assistants or helpers also violate sec.
448.02 (1), Stats., as parties to a crime and are guilty
of unprofessional conduct within the meaning of sec.
448.18, Stats 228

RETAIL SELLER

Collection of Account—While a retail seller is not prohibited
by sec. 138.05 (3), Wis. Stats., from including in a note
a provision requiring the payment of 25 per cent of the
unpaid balance as a fee for collection of the account,
such a provision is enforceable only to the extent that
it reasonably relates to the actual collection expenses
incurred 70

REVISOR OF STATUTES

Under sec. 227.025, Stats., consent may not be given to
incorporate by reference the United States Code or
federal regifiations, sec. 21, Art Vn, Vfis. Const., re
quiring publication; therefore, future standards may not
be incorporated by reference 31
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RIGHT TO BEAR ARMS Page
Constitutional Amendment proposed by S.Jt. Res. 8 relating

to the right of the people to keep and bear arms would
probably not prevent legislative regulation and licens^
but it is recommended that the language be clarified
in that respect 3

ROAD MAINTENANCE

Highway System—Maintenance responsibility for roads re
moved from the state highway system is that of the
town if formerly a town road and still within the bound
aries of the town. If road is presently within a city or
vUlage, it becomes the responsibility of that municipali
ty. If formerly a county road, maintenance responsibility
is that of the county 45

SAFETY ORDER ENFORCEMENT

Under sees. 101.104 and 101.28, Stats., when a deputy inspec
tor determines that there is a violation of safety orders
where a condition of extreme and imminent danger to a
workman's life exists, he may seek the assistance of
a local law enforcement officer. The local enforcement
officer has a duty to render such assistance unless
in his opinion other priority assignment takes prece
dence 12

SAFETY STANDARDS

Department of Industry, Labor and Human Relations—^The
Department of Industry, Labor and Human Relations
under sec. 101.10 (3) and (4), Stats., has the power to
promulgate reasonable safety standards for the pro
tection of employes while working in and around motor
vehicles used on the job 181

SICK LEAVE COMPENSATION

Collective Bargaining—^A county ordinance implementing a
collective bargaining agreement providing for the pay
ment to county employes, upon their leaving government
employment, compensation for accumulate sick leave,
earned both before and after the effective date of the
ordinance is valid 209

SITE CHANGE

State Fair—S.B. 706, which would create sec. 13.^, Wis.
Stats., to encourage and permit private development of
a facility on which the annual state fair would be held,
does not violate the internal improvements clause of the
Wis. Const. The validity of such a proposal under the
"public purpose" doctrine cannot be determined until
more facts are known, but S.B. 706 does not, on its
face, violate this rule 110

SOCIAL SECURITY

Welfare Records, Confidentiality of—^Function of county
agency in furnishing information to public regar^g
social security aid recipients is nondiscretionary and
limited under sec. 49.53 (2), Stats 240
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STATE BAR OF WISCONSIN Page
Lobbying—The State Bar is an agency of the state within

the meaning of sec. 13.62 (4) (b).
The State Bar is not a "principal" and need not register
and an employe doing lobbying is not a "lobbyist" and
need not register or be licensed under the lobby law
unless activities relate to proposed legislation affecting
the statutory powers, duties or appropriation of the Bar
or unless employe lobbies on bill affecting his pecuniary
interest 215

STATE BUILDING PROJECTS

State building projects that necessitate construction of util
ity services, sidewalks, driveway entrances, etc. are not
subject to municipal control or regulation whether such
construction is done directly by the state or for the
state by a building corporation of the state 62

STATE FAIR

Site Change—S.B. 706, which would create sec. 13.85, Wis.
Stats., to encourage and permit private development of
a facility on which the annual state fair would be held,
does not violate the internal improvements clause of the
Wis. Const. The validity of such a proposal under the
"public purpose" doctrine cannot be determined until
more facts are known, but S.B, 706 does not, on its
face, violate this rule 110

STATE OF WISCONSIN INVESTMENT BOARD

Stocks—Commingling of common stocks of various employe
trust funds is not prohibited by sec. 25.17 (3) (f),
Stats. The question of commingling of common stock
belonging to the various employe trust funds is one
which must be resolved by the State Treasurer in con
junction with and at the direction of the State of Wis
consin Investment Board and the trustees of each of the
funds as a matter of business judgment 149

STOCKS

State of Wisconsin Investment Board—Commingling of com
mon stocks of various employe trust funds is not pro
hibited by sec. 25.17 (3) (f), Stats. The question of com
mingling of common stock belonging to the various
employe trust funds is one which must be resolved by
the State Treasurer in conjunction with and at the direc
tion of the State of Wisconsin Investment Board and the
trustees of each of the funds as a matter of business
judgment 149

STUDENT COURT

Board of Regents—^Board of Regents has power to make
reasonable rules governing student use of automobiles
on university property and can enforce them by imposing
reasonable monetary penalties and withholding rec
ords. Student court can be designated by Board of Re
gents as an auxiliary enterprise. Moneys thereby col
lected must be paid into general fund. By regent
action, they may be appropriated therefrom for opera
tion of that activity 82
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SUIT TAXES Page
Court Reporters—S.B. 143 (1969) as passed by the senate,

if enacted into law, increasing salaries of county re
porters and raising suit taxes, would probably not
violate sec. 18, Art. VII, Wis. Const. However, basic
suit taxes are required to be paid into state and county
treasuries, segregated, and payments therefrom re
stricted to payment of judges' salaries 15

TEACHERS' RETIREMENT FUND

National Emergency—A war or national emergency has
existed within the meaning of sec. 42.45 (3), (4), Wis.
Stats. (1969), relating to the Wisconsin Teachers Re
tirement Fund, between September 16, 1940, and De
cember 31, 1946, and from June 25, 1950, to the present
time. A war or national emergency has existed within
the meaning of sec. 42.81 (12), Wis. Stats. (1969), relat
ing to the Milwaukee Teachers Retirement Fund from
September 16, 1940, to the present time 234

TEACHERS' RETIREMENT FUND

Collective Bargaining—The Teachers' Retirement Fund
Bureau may treat contributions made by the Milwaukee
Technical College on behalf of employes as proper em
ploye contributions required by ch. 42, Stats. 186

TEMPORARY ASSISTANCE

Department of Health and Social Services—^The State De
partment of Health £ind Social Services is not compelled
to reimburse counties for "such temporary assistance"
as may be needed pursuant to sec. 49.01 (7) under sec.
49.04 (1) for any claims for reimbursement pertaining
to relief granted after June 6, 1968. Based upon the
decisions of two three-judge federal courts in Wiscon
sin and upon a later decision by the United States S.
Ct, the concept of "temporary assistance" as that term
is used tmder sees. 49.01 (7) and 49.04 (1) no longer
existed after June 6, 1968 101

TRAVEL EXPENSE

Insurance—Present statutes do not authorize the Depart
ment of Administration to impose requirement of demon
strating automobile liability insurance coverage and
possession of a valid operator's license upon state em
ployes as a condition for entitlement to reimbm^ement
for travel expense, where sec. 20.916, Stats., is com
plied with. Sees. 16.71 and 16.53 discussed 47

VOCA'nONAL SCHOOL

Appointment of School Board—Method of selection of mem
bers of a vocational school board, under sec. 41.155
(5) (c), Stats., 1965-1967, does not contravene the re
quirements of the equal protection clause of the Four
teenth Amendment 79

WAGE RATES

Highway Contracts—^Ihe Department of Industry, Labor and
Human Relations does not have the authority to make
more than one annual certification, under sec. 103.50,
Stats., of the prevailing hours of labor or prevailing
wage rates to apply to state highway project contracts .. 23
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WELFARE RECORDS, CONFIDENTIALITY OF Page
Social Security—Function of county agency in furnishing in

formation to public regarding social security aid recipi
ents is nondiscretionary and limited under sec. 49.53
(2), Stats 240

WISCONSIN RETIREMENT FUND

Municipal Bus Transit System—Employes hired by the man
ager of the Madison Transit System pursuant to a man
agement contract between the city and the manager are
employes of the city for purposes of those programs
administered by the Department of Employe Trust
Funds under subch. I of ch. 41, and subch. n and VI of
ch. 40, Stats. (1969) 192

WOMEN'S WORKING HOURS

Civil Rights Act—Section 103.02, Wis. Stats., emd administra
tive rules limiting the maximum hours women may work
are superseded by provisions of the Civil Rights Act of
1964 as to employers covered by that Act, but other
employers remain subject to the state law 114

WORKMEN'S COMPENSATION

Claims Service Contract—^A "claims service contract" lack
ing the element of indemnification is not a workmen's
compensation insurance contract, is not in violation of
applicable laws or regulations but nevertheless may
be regulated if Insurance Commissioner determines
public interest so requires 134

YOUTH CAMPS

Recreational Activities—The power, jurisdiction and authori
ty of the Department of Industry, Labor and Human
Relations to promulgate rules covering the safety of fre
quenters while engaged in recreational activities at
youth camps is limited by sec. 101.10 (2), (3), (4) and
(5), Stats., to: orders relating to the construction,
repair and maintenance of all "public buildings" located
on the youth camp premises but only insofar as such
orders relate to structural defects in such public
buildings 35


