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Legislature—Debt Limitations—^The debt limitations im
posed by A. Jt. Res. 1 are annual debt limitations but never
theless have the effect of establishing an aggregate state
debt limitation of 5% of the total value of all taxable prop
erty in the state plus the amount of debt sinking fund re
serves on hand.

February 10, 1969.

The Honorable, The Assembly

By A. Res. 19, you have requested my opinion as to the
effect of the language in lines 17 to 26 on page 1 and lines
1 to 14 on page 2 of A. Jt. Res. 1. These lines read:

"(2) Any other provision of this constitution to the con
trary notwithstanding:

"(a) The state may contract public debt and pledges to
the payment thereof its full faith, credit and taxing power
to acquire, construct, develop, extend, enlarge or improve
land, waters, property, highways, buildings, equipment or
facilities for public purposes.
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**(h) The aggregate public debt contracted by the state
in any calendar year pursuant to paragraph (a) shall not
exceed an amount equal to the lesser of:

"1. Three-fourths of one per centum of the aggregate
value of all taxable property in the state; or

"2. Five per centum of the aggregate value of all taxable
property in the state less the sum of: a. the aggregate pub
lic debt of the state contracted pursuant to this section out
standing as of January 1 of such calendar year after sub
tracting therefrom the amount of sinking funds on hand
on January 1 of such calendar year which are applicable
exclusively to repayment of such outstanding public debt
and, b. the outstanding indebtedness as of January 1 of such
calendar year of any entity of the type described in para
graph (d) to the extent that such indebtedness is supported
by or payable from payments out of the treasury of the
state"

You are particularly concerned about the foregoing langu
age of A. Jt. Res. 1, "* * * shall limit state borrowing to
an overall total of 5% of the aggregate value of all taxable
property in the state less certain exclusions, and to an an
nual ceiling of 3^, of 1% of the aggregate value of all tax
able property in the state.

The three-fourths of one per centum formula as defined
in subs. 2 (b) 1. and the five per centum formula as defined
in 2., in this same subsection, are both annual debt limita
tions. Under the proposed amendment, the state is authoriz
ed to borrow annually that sum of money which represents
the smaller amount as arrived at by application of these
formulas. However, the annual five per centum authoriza
tion has the effect of imposing a total or aggregate debt
limitation on state borrowing.

It is my understanding that at first, the lesser amount
will be arrived at by application of the three-fourths of one
per centum formula. However, as state indebtedness in
creases the lesser annual amount of authorized borrowing
will be arrived at by application of the five per centum
formula.
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It is my opinion, that under the previously quoted langu
age from the proposed amendment, state indebtedness can
not at anytime exceed an amount equal to five per centum
of the aggregate value of all taxable property plus the value
of debt sinking funds on hand, except to the extent as here
inafter described.

It should be further noted that the five per centum for
mula includes within its limitations the indebtedness of the

various state building corporations. Therefore, the state
debt limitation of 5% plus sinking fund reserves cannot be
reached until the indebtedness of the building corporations
is satisfied.

Specifically answering your questions, it is my opinion,
that the three-quarters of one per centum and the five per
centum formulas are both annual debt limitations. Generally,
state indebtedness under the proposed amendment is limited

to five per centum of the total taxable property of the
state plus sinking fund reserves rather than five per centum
of the total taxable property less exclusions as stated in A.
Res. 19.

It should be noted that the 5% limitation is a restriction
on boiTowing. It is obvious that actual state indebtedness
could exceed 5% of the value of all taxable property in the
event of a subsequent decline in the value of taxable proi)-
erty. Under such circumstances, the existing indebtedness
would have been legally contracted and would, of course,
be a binding obligation of the state even though it exceeded
the 5% restriction. However, no new borrowings could be
made under these provisions.

It should be further noted that the proposed amendment
includes in subs. 2 paragraph (c) which allows, "without
limit, (the state) to fund or refund the whole or any part of
any public debt contracted pursuant to paragraph (a), in
cluding any premium payable with respect thereto and any
interest to accrue thereon," or similarly to refund indebted
ness of state building corporations incurred prior to 1972.
Under proposed paragraph (c) the state might borrow a
substantial amount when its debt was already up to the
5% limit. Of course, the additional borrowing would have
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to be for retiring outstanding debt and thus the total bor
rowing would shortly be reduced to or very nearly to the
5% limit. The new borrowing, however, may exceed the
amount to be retired for it could include premiums and
interest. The proposed paragraph (c) would permit a re
funding loan even when shrinking property values had
produced a situation in which the total state debt already
exceeded 5% of the value of taxable property in the state.

RWWiCAB

Insurance—State Employes—Proposed amendment to sec.
66.919, although in conflict with sees. 206.60 (1) (d) and
206.60 (7), would nevertheless be valid.

March 5, 1969.

John R. Sumnicht, Director,

Group Insurance Bureau

The group insurance bureau has under consideration a
proposed amendment to sec. 66.919, Stats., governing the
group life insurance program for state employes, which
would provide all eligible employes with a minimum of
group life insurance (e.g. $8,000) for which the state
would pay the entire premium. The amendment further
would permit all eligible employes, at each employe's option,
to obtain additional insurance in the amount of one-and-a-

half times the employe's earnings in the previous year. The
premium for this additional insurance would be paid partly
by the employe and partly by the state.

You ask whether, in the event such legislation is enacted,
it would be in conflict with sec. 206.60, Stats., and if so
which section would control.

In my opinion such an amendment to sec. 66.919 would
be in conflict with sec. 206.60, however, sec. 66.919 never
theless would control and would be effective.
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Sec. 206.60, Stats., is the general statute governing the
issuance of group life insurance policies in this state. The
pertinent portion thereof is subs. (1) (d) which provides:

"The amounts of insurance under the policy must be
based upon some plan precluding individual selection either
by the employes or by the employer or trustees."

The proposed amendment to sec. 66.919, Stats., would
create a plan permitting individual selection by the em
ployes as to the amounts of insurance. In other words, an
eligible employe (assuming his annual earnings would per
mit it) could elect to have only the $8,000 of life insurance
for which the state paid the premium or could elect to have
an additional amount of one-and-a-half times his earnings
wherein he would share the cost.

Where two statutes conflict, the latter supersedes the
earlier and the specific prevails over the general. Jones v.
Broadway Roller Rink Co., (1908) 136 Wis. 595, 118 N.W.
170; State v. Dingman, (1941) 287 Wis. 584, 297 N.W. 367;
State ex rel. M. A. Hanna Dock Co.v . Willcuts, (1910) 143
Wis. 449, 128 N.W. 97; Ahdella v. Ahdella, (1954) 268 Wis.
127, 66 N.W. 2d 689; David A. Ulrich, Inc. v. Town of
Saukville, (1959) 7 Wis. 2d 173, 96 N.W. 2d 612; State ex
rel. Mitchell v. Superior Court of Dane County, (1961) 14
Wis. 2d 77, 109 N.W. 2d 522.

I conclude, therefore, that the above stated proposed
amendment to sec. 66.919, although in conflict with sec.
206.60 (1) (d), would supersede the latter statute and be
effective.

Moreover, by the same reasoning, the proposed amend
ment would conflict with sec. 206.60 (7), Stats., which es
tablishes limits of coverage under group life insurance, and
the proposed amendment would supersede that section to
the extent of the conflict.

RWWiJEA



6  Opinions of the Attorney General

Mental Institutions—^Under sec. 51.02 (5), only the super
intendent of a "state hospital" within the meaning of sec.
51.001 (3) may cause a person under temporary detention
to be treated during the detention period if in the super
intendent's judgment such treatments are necessary for the
patient's health.

March 6, 1969.

Lawrence W. Burning,

District Attorney, Eau Claire County

You request my interpretation of sec. 51.04 (5), Stats.,
relating to treatment of persons under temporary detention
in certain mental institutions.

The overall purpose of ch. 51, Stats., entitled state mental
health act, is to provide for care and treatment in state and
county hospitals for persons who by reason of mental ill
ness, infirmity or deficiency are in need of care and treat
ment not feasible in their own homes or in private facilities.
Sec. 51.005, Stats. Sec. 51.04 sets forth emergency provisions
for the temporary detention of certain persons pending
further disposition of the case. Subs. (5) of sec. 51.04, which
is the basis for your inquiry, provides:

"TREATMENT. When a patient is temporarily detained
in a state hospital for the mentally ill, the superintendent
thereof may cause the patient to be treated during the
detention period if in his judgment such treatments are
necessary for the patient's health."

On the basis of the above quoted language, you ask whe
ther the superintendent of the Eau Claire county hospital
may cause a patient to be treated during such detention
period if in the superintendent's judgment such treatments
are necessary for the patient's health. You assert your be
lief that the legislative purpose of this statute is to afford
superintendents of all public institutions the opportunity
to treat patients during the period of detention.

Sec. 51.04 (5) is of relatively recent origin, having been
created by ch. 701, Laws 1951. Prior to that time, one of
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my predecessors commented upon extending such treatment
without the patient's consent in 37 GAG 549, 552 as follows:

"You next inquire whether the hospital has authority to
treat the patient without his witten consent. The patient
has not been committed for treatment. He has not been

adjudged mentally ill. He is in custody only pending action
on a petition to determine his mental condition. The hospit
al should under no circumstances give any treatment what
soever to a patient who has not been adjudicated mentally
ill, infirm, deficient or epileptic and committed for treatment
pursuant to sec. 51.02, Stats., in the absence of a valid con
sent that such treatment be given."

It is reasonable to assume that the creation of sec. 51.04

(5) by ch. 701, Laws 1951 was designed to change the law
as set forth in this 1948 opinion. At the same time, however,
the legislature specifically referred to "a state hospital" and
made no reference whatsoever to "county hospitals." These
two tjrpes of institutions are easily distinguishable based
upon definitions contained within sec. 51.001 which, in part,
provides:

"Definitions. As used in this chapter:
4: 4s

"(2) 'County hospital' means a hospital for mental dis
turbances established pursuant to s. 51.25 and the county
mental health center, south division, established under s.
51.24 (1).

"(3) 'State hospital' means any of the institutions oper
ated by the state department of public welfare for the pur
pose of providing diagnosis, care or treatment, for mental
or emotional disturbance or mental deficiency.

(<4s 4s :|s)>

Based upon this legislative differentiation between county
liospitals and state hospitals, it is my opinion that the
specific reference to state hospitals under sec. 51.04 (5)
withholds the power to order treatment of a person under
temporary detention from the superintendents of any other
type of facility, including a county hospital.

RWWiDPJ
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Forest Orop Law—Tract—^In order to be eligible for entry
under the forest crop law the lands must be continuous or
contiguous and 40 or more acres in size. Sees. 77.02 (1) and
77.16, Stats., discussed.

March 7, 1969.

Lester P. Voigt, Secretary,

Department of Natural Resources

You have requested my opinion regarding the legal defini
tion of the word "tract" as it appears in the forest crop
law and the woodland tax law—^particularly in sees. 77.02
(1) and 77.16, Stats.

Pertinent provisions of these statutes are as follows:

"77.02 (1) Petition. The owner of any tract of land of not
less than 40 acres may file with the conservation commission
a petition * * ♦ requesting that such lands be approved as
'Forest Crop Lands' under this chapter. * * *"

"77.16 Woodland tax law. (1) The owner of any tract of
land of less than 40 acres may file with the conservation di
rector an application setting forth a description of the prop
erty which he desires to place under the woodland tax law
and on which land he will practice forestry."

You state that, in administering the forest crop law since
its enactment, you have considered a "tract" to be a legally
described parcel or parcels of land that are continuous or
continguous, and 40 or more acres in size. You have, how
ever, considered detached parcels of less than 40 acres eligi
ble for entry under the woodland tax law (see. 77.16, Stats.).
Finally, you indicate that your department has received
petitions for entry of detached land holdings of less than 40
acres under the forest crop law. This gives rise to the spe
cific question of whether areas of less than 40 acres are
eligible for entry under the forest crop law (sec. 77.02 (1))
if they are not continuous or contiguous to other lands of
the same owner.

The general rule is to give statutory words and phrases
their common and approved usage excepting technical words
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and phrases which have a peculiar meaning in the law. Ne-
koosa-Edwards Paper Co. v. Public Service Comm., (1959)
8 Wis. 2d 582, 99 N.W. 2d 821; Perry Creek C. Corp. v. Hop
kins Ag. Chem. Co., (1966) 29 Wis. 2d 429, 435, 139 N.W.
2d 96. This rule has been expressly recognized by the Wis
consin legislature. Sec. 990.01 (1), Stats.

The essence of the word "tract", as applied to land, is
continuity. Webster's Third New International Dictionary
(1961 Ed.), p. 2421. In legal terms, "tract", as ordinarily
understood, means "contiguous bodies of land embraced in
one deed." Satdsberry v. Maddis, (6th Girc., 1942) 125 Fed.
2d 430, 444. See also Westerheide v. Wilcox, (1942) 190
Okla. 382, 124 P. 2d 409; Schofield v. Harrison Land &
Mining Co., (Mo., 1916) 187 S.W. 61, 64; Provine v. Thorn
ton, (1908) 92 Miss. 395, 46 So. 950, 951.

An early Wisconsin case considered the meaning of the
word "tract" as it appeared in a statute allowing printers
30^ for each "lot or tract" of land listed in a published tax
redemption notice. The court stated:

"Where parcels of land are contiguous and owned by
the same person, they may be assessed together as one
tract. * * ♦" Bohan v. Ozaukee County, (1894) 88 Wis. 498,
500, 60 N.W. 702.

To register isolated parcels of land which, if taken to
gether, total the requisite 40 acres, would, in my opinion
contravene the common, ordinary meaning of word "tract"
in sec. 77.02 (1), Stats. Common sense alone seems to dic
tate that a "tract of land" cannot be made up of scattered
holdings in various parts of the state—or even within a
single county or township.

Accordingly, a "tract of land not less than 40 acres," as
that phrase is used in sec. 77.02 (1), Stats., is limited to
described parcel or parcels of land that are continuous or
contiguous and of 40 acres or more in size.

Since there is no minimum acreage limitation in the wood
land tax law, detached parcels of less than 40 acres would
be eligible for entry under sec. 77.16, Stats.

RWWrWFE
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Workmen's Compensation Act—State Employes—^Mem
bers of state boards, committees, commissions, or councils
who have been appointed and qualify under sec. 16.08 (2),
Stats., are state employes and are covered as such by the
workmen's compensation act.

March 10, 1969.

Glen Pommerening,

Deputy Secretary,
Department of Administration

You have requested my opinion whether members of state
boards, committees, commissions, or councils who are not
fulltime or salaried employes but who are compensated for
meetings attended either by per diem or by reimbursement
of actual and necessary expense are covered under the
workmen's compensation act as state employes.

The individuals described may be considered employes of
the state within the provisions of sec. 16.08, Stats., which
provides in part:

" (2) UNCLASSIFIED SERVICE. The unclassified service
comprises positions held by:

" (a) All officers elected by the people.

" (b) All officers and employes appointed by the governor
whether subject to confirmation or not, unless otherwise
provided.

"(e) All other officers and employes of the state whose
positions are expressly excluded from the classified service
by statute or whose positions cannot be placed under the
classified service because of the restrictions placed on them
by statute.

"(3) CLASSIFIED SERVICE, (a) The classified service
comprises all positions not included in the unclassified serv
ice."
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Assuming the requirements of sec. 16.08 (2), Stats., are
fulfilled, sec. 102.07, Stats., would apply. It provides in part:

" 'Employe' as used in this chapter means:

"(1) Every person, including all officials, in the service
of the state, or of any municipality therein whether elected
or under any appointment, or contract of hire, express or
implied, and whether a resident or employed or injured with
in or without the state. The state and any municipality may
require a bond from a contractor to protect it against com
pensation to employes of such contractor or employes of a
subcontractor under him.

"(10) Further to effectuate the policy of the state that
the benefits of this chapter shall extend and be granted to
employes in the service of the state, or of any municipality
therein on the same basis, in the same manner, under the
same conditions, and with like right of recovery as in the
case of employes of persons, firms or private corporations,
any question whether any person is an employe under this
chapter shall be governed by and determined under the
same standards, considerations, and rules of decision in all
cases under subs. (1) to (9). Any statutes, ordinances, or
administrative regulations which may be otherwise applica
ble to the classes of employes enumerated in sub. (1) shall
not be controlling in deciding whether any person is an
employe for the purposes of this chapter."

Under the compensation act, the department of industry,
labor and human relations is the finder of fact. The variety

of factual circumstances under which coverage may be es
tablished by members of these classes of state employes
must be left for resolution by the department on a case by
case basis.

I am of the opinion that in general, members of state
boards, committees, commissions or councils who are com
pensated either by a per diem or by actual and necessary
expense, while holding an office or appointment pursuant
to sec. 16.08 (2), Stats., are in the service of the state and
are covered under the workmen's compensation act where
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an injury occurs in the course of and arises out of such em
ployment. See sec. 102.03 (1) (c) 2, Stats. This opinion is
not intended to cover factual situations such as contained in

the recent case of Schwab v. ILHR Department, (1968) 40
Wis. 2d 686,162 N.W. 2d 548, where the state employee was
determined not to be in the course of his employment.

County Court—Inheritance Tax—A proceeding in county
court to determine the inheritance tax on the interest pass
ing to survivors in an inter vivos trust where the settlor
decedent had retained full power of revocation is a proceed
ing in the estate of a deceased person and the register in
probate is required to collect a filing fee under sec. 253.34
based on the value that passes to survivors. Sees. 72.01 (3)
(b), 72.15 (2) and 72.24 also discussed.

March 11,1969.

Donald J. Berg,

Corporation 'Counsel,
Manitowoc County

You have requested my opinion on the following question:

Is the Register in Probate required to collect a filing fee
under the provisions of sec. 253.34, Stats., based on the
value of the property in an inter vivos trust which passes
where the settlor decedent had retained full power of revo
cation and where a proceeding to determine inheritance tax
is sought in County Court independent of or in connection
with probate of the decedent's will, administration of his
estate, termination of a life estate in realty or termination
of a joint tenancy in realty or personalty?

I am of the opinion that such a fee should be collected.

The material portions of sec. 253.34 provide:

"(1) The register in probate shall collect the following
fees:
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" (a) For filing a petition whereby any proceeding in es
tates of deceased persons is commenced, when the gross
estate or value of the property is $1,000 or less, no fee; * * ♦
[schedule rises from $8 to $100 for a gross estate not over
$200,000] * * * and for each succeeding $100,000 or fraction
thereof, an additional fee of $100. Such fees shall be paid
at the time of the filing of the inventory, or other docu
ments, setting forth the value of the estate in such proceed
ings. The fees fixed in this paragraph shall also be paid in
survivorship proceedings and in such survivorship proceed
ings the value shall be based on the value of the property
passing to the survivors.

"(b) For a certificate terminating a life estate or home
stead interest, $3, but the fee shall not be collected if such
termination is consolidated with probate or administration
proceedings.

"(c) For a certificate or judgment of descent of lands the
same fees shall be charged and collected as are charged in
estate proceedings in par. (a) based upon the valuation of
the property passing by said certificate or judgment of
descent.

" (2) For purposes of determining fees payable under sub.
(1), the following shall apply:

"(a) U. S. government bonds which by their terms are
payable to another person upon death of the original regis
tered owner are included in his gross estate and not subject
to the fee for terminating a life estate.

"(b) Life insurance, retirement benefits or annuities are
excluded unless paid or payable to the estate or personal
representative in which case they are included.

"(c) When survivorship proceedings are pursued inde
pendent of probate or administration, a fee shall be collect
ed for each, such fee not to be less than that payable if the
proceedings were consolidated.

" (d) Proceedings to administer assets subsequent to entry
of final judgment in an estate are subject to fees as separ-
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ate proceedings which fees shall not be less than those
which would have been chargeable if such assets had been
included in the original proceedings.

"(e) The value of decedent's interest in real estate shall
be diminished by the unpaid balance on duly recorded or
filed liens and mortgages.

"(f) Special administrations are subject to filing fees,
such fees to be credited upon fees for subsequent general
administration or probate."

Sec. 253.34 (3), Stats., provides for a division of the fees
collected; 35% to the county, and 65% to the state general
fund. Counties of over 500,000 retain the entire amounts

collected. While the funds are not earmarked, it is appar
ent that they are collected to aid the county and state in
the costs incurred in the operation of the various county
courts.

When sec. 253.34 is considered as a whole, it is clear that

the legislature did not intend that the fees apply only to
property which passes under a will, or property which
passes by the law of descent. The fee is to be collected
"whereby any proceeding in estates of deceased persons is
commenced". Value determination is not limited to the

inventory, but may include "other documents". One of such
other documents will be the notice of hearing for the de
termination of inheritance tax and information required by
the department of revenue and public administrator pursu
ant to sec. 72.15 (2), Stats. Where an inter vivos revocable
trust is involved, the court shall require, in order to proper
ly determine any inheritance tax, the filing of the trust
agreement and an inventory of the property involved, with
appraisal as of the date of death.

In survivorship proceedings the fee basis value shall be
based "on the value of the property passing to the surviv
ors." I am of the opinion that the words "survivorship pro
ceedings" do not limit the application of the statute to the
commonly used forms, termination of joint tenancy, termi
nation of life estate or homestead interest.

In 40A Words and Phrases 568, 569, it is stated:
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" 'Survivorship' is where a person becomes entitled to
property by reason of his having survived another person
who had an interest in it. In re Conklin's Estate, 20 N.Y.
2d 59, 62, 259 App. Div. 432."

A "survivor" is a person who survives or outlives another
person or a time, an event, or a thing. In re Estate of Rosen-
crantz, (1924) 188 Wis. 648, 198 N.W. 728.

Sec. 253.84 (1) (a). Stats., applies to "any proceeding in
estates of deceased persons" If the deceased had any inter
est in the property in question at the time of his death, the
value of that interest which passes must be determined and
included in the value to which the fees apply. Such inter
est, whether it passes by will, by law of descent, by deed,
grant, insurance policy or instrument finally effective or
payable at or after death is part and parcel of the dece
dent's estate, to the extent of his interest. Its value must
be included in determining the decedent's gross estate under
sec. 258.84 (1) (a), unless it is expressly excluded under
sec. 258.34 (2). The listing in sec. 258.84 (2) as to items
to be excluded from the gross estate for the purposes of
determining fees payable under sec. 258.34 (1) (a) is final;
however, the listing of specific items which are to be in
cluded does not prevent the inclusion of others which are
l^roperly a part of the decedent's estate.

A man's "estate" is the value of his property over and
above his liabilities. In re Estate of Seliger, (1965) 27 Wis.
2d 328, 184 N.W. 2d 447.

There is no question but that the interest which a donor
or settlor has in an inter vivos revocable trust and which

passes to others at or after his death is part of his estate
and subject to inheritance taxes as far as the inheritance
tax laws are concerned.

Sec. 72.24 (1), (2) and (8) provide:

"(1) The words 'estate' and 'property' mean the real and
personal property or the interest therein of the testator,
intestate, grantor, bargainor, vendor or donor passing or
transferred to individual legatees, devisees, heirs, next of
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kin, grantees, donees, vendees or successors and include all
personal property within or without the state.

" (2) The word 'transfer' includes the passing of property
or any interest therein in possession or enjoyment, present
or future, by inheritance, descent, devise, succession, be
quest, grant, deed, bargain, sale, gift or appointment in
the manner prescribed in ss. 72.01 to 72.24.

" (3) The word 'decedent' includes the testator, intestate,
grantor, bargainor, vendor or donor."

Sec. 72.01 (3) (b) provides:

"When a transfer is of property, made without an ade
quate and full consideration in money or money's worth by
a resident or by a nonresident when such nonresident's
property is within this state, or within its jurisdiction, by
deed, grant, bargain, sale or gift, intended to take effect in
possession or enjoyment at or after the death of the grant
or, vendor or donor, including any transfer where the trans
feror has retained for his life or for any period not ending
before his death: 1 the possession or enjoyment of, or the
right to the income, or to economic benefit from, the prop
erty, or 2 the right, either alone or in conjunction with any
person, to alter, amend, revoke or terminate such transfer,
or to designate the beneficiary who shall possess or enjoy
the property, or the income, or economic benefit therefrom."

In Estate of Perry (1967) 35 Wis. 2d 412, 415, 416, the
court stated:

"From the time of the creation of the trust and the

transfer of assets to it, and until Perry's death. Perry re
tained the full equitable interest in the trust and had the
power to exercise all the indicia of absolute ownership. He
could revoke the trust and withdraw its assets, and the in
come was to be paid to him. At best this was a naked trust,
the value of which to the beneficiaries was dependent upon
the settlor's management skills, his restraint in using the
trust assets, and the nonexercise of the power to revoke
prior to death. In fact, nothing but an expectation was
conveyed to the donees, and even the trustees received only
a bare legal title to the assets. The settlor parted with little
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of value, and the donees received nothing by virtue of the
transfer to the trustees."

At Page 417:

"In the case at bar, the beneficiaries of the trust received
the interest of the donor only at the death of the donor,
Homer G. Perry. As we said in Ogden, supra, at page 167,
"Then and then only was there a shifting of economic use
and benefit of the property to the donee.' It is the right to
receive the benefits of the shifting of the economic use of
the property from the decedent to the beneficiary that is
taxable."

It is my opinion that the interest of such a donor is part
of his gross estate. While the property may pass by virtue
of the trust agreement a determination of inheritance tax
by the county court is necessary after proof of death is
established. The proceeding is in the nature of a survivor
ship proceeding and the inheritance tax determination is a
proceeding in the estate of a deceased person and a filing
fee, based on the value of property passing to survivors,
must be charged.

RWW:RJV

Motor Vehicles—Licenses, Special Drivers'—^The provi
sions of sees. 343.05 (1) and 347.485 (1) (a) and (2), Stats.,
requiring special drivers' licenses, crash helmets, and gog
gles for the operators of motor driven cycles, do not apply
to the operators of three-wheeled trucks, automobiles, golf
carts, and other special purpose vehicles such as street
sweepers, industrial fork-lift trucks, and motorized wheel
barrows.

March 12, 1969.

James L. Karnes, Administrator,

Department of Transportation
Division of Motor Vehicles
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You have asked my opinion whether the new motorcycle
safety statutes apply to three-wheeled trucks and power-
driven golf carts. You also would like the opinion to cover
many special purpose vehicles, such as three-wheeled street
sweepers, three-wheeled automobiles, industrial fork-lift
trucks, and motorized wheelbarrows. The reason for your
question is that motorcyclists are required to obtain special
drivers' licenses and to wear crash helmets and goggles,

and you wish to know whether these requirements are ap
plicable to all other two and three-wheeled vehicles.

The following statutes are involved in your question:

Sec. 343.05 (1), Stats. 1967, provides, in part:

person shall operate a motor driven cycle un
less he possesses a valid operator's license which has been
specifically indorsed for motor driven cycle operation."

Sec. 347.485 (l)(a), Stats. 1967, reads:

"No person shall operate or ride upon a motor driven
cycle on any highway unless such person is wearing pro
tective headgear of a type and in the manner approved by
the commissioner."

Sec. 347.485 (2), Stats. 1967, reads:

"No person shall operate a motor driven cycle on any
highway unless such person is wearing eye protection as
follows: (a) protective face shield attached to the head
gear, or (b) glasses or (c) goggles. If the vehicle is equipped
with a windshield which rises a minimum of 15 inches above

the handlebar, the use of other eye protective devices is not
mandatory. This subsection shall not apply to persons oper
ating a motor driven cycle in a parade sanctioned by the
local municipality."

These statutes require the operator of a motor driven
cycle to wear a crash helmet and goggles, and have a special
driver's license. Motor driven cycle is defined by sec. 340.01,
Stats., as follows:

SH ij!

"(33) 'Motor driven cycle' means a motor vehicle designed
to travel on not more than 3 wheels in contact with the
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ground and having a seat for the use of the rider, including
motorcycles, power driven cycles and motor bicycles but
excluding tractors."

This statute also contains the following definitions:

(30) 'Motor bicycle' means a bicycle to which a motor has
been added to form a motor driven cycle as distinguished
from a power driven cycle or motor cycle in which the
motor is an integral part of the original vehicle."

"(32) 'Motorcycle' means a motor driven cycle which does
not come within the definition of power driven cycle or
motor bicycle."

"(45) 'Power driven cycle' means a motor driven cycle
weighing between 100 and 300 pounds fully equipped but
without gasoline or oil and designed to travel not over 35
miles per hours with a 150-pound rider on a dry, level, hard
surface with no wind."

As above defined, a power driven cycle is obviously a
small, low powered motor scooter. A motor bicycle is a
bicycle to which a motor has been added. A motorcycle is a
motor driven cycle which does not come within either of
these definitions. A motor driven cycle includes all three of
these, excluding tractors. It has not more than three wheels
in contact with the ground and a seat for the rider. The
question arises whether every motor vehicle with not more
than three wheels is to be considered a motor driven cycle.
Tractors are specifically excluded. This leaves for consid-
er.ation three-wheeled trucks, such as the Cushman Truck-
ster and the postal department's Mailster, three-wheeled
golf carts, and other special purpose three-wheeled vehicles,
such as street sweepers, three-wheeled automobiles, indus
trial fork-lift trucks, and motorized wheelbarrows. A com
mon sense conclusion would be that the legislature never
intended such trucks, automobiles, and special purpose ve
hicles to be included in the definition of motor driven cycle.
The common understanding of the meaning of the word,
"cycle", is a two-wheeled vehicle, such as a bicycle or a
motorcycle, which requires an operator experienced enough
to balance and steer it safely. There are also unicycles, tri-
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cycles, three-wheeled motorcycles, and motorcycles with
side cars. They all have a saddle-type seat. They are chiefly
for transporting persons rather than goods and commodi
ties. Riders sit in the open and are not surrounded by a
protective body, as are automobile passengers. Motorcycles
are small, fast moving vehicles, which are sometimes diffi
cult for other motorists to see. The legislature has directed
that their headlights shall be lighted in the daytime to
make them easier to see. Sec. 346.595 (5), Stats. 1967. Be
cause motorcycles have no protective bodies and because of
their speed and small size, many riders have been severely
injured in accidents. Head injuries have been especially
severe. Thus, the legislature has required motorcyclists to
wear crash helmets. Since balancing and steering a power
ful two-wheeled motorcycle requires special skill, the legisla
ture has required that operators must pass a special driver's
test before operating such vehicles. It is obvious that the
legislature has imposed these special requirements because
of the special characteristics of motorcycles.

Three-wheeled trucks, automobiles, and other special pur
pose vehicles have almost none of the special characteristics
of motorcycles. The Cushman Truckster, and the postal de
partment's Mailster, for example, have a substantial truck
body which surrounds and protects the driver. They have
windows, doors, windshields with wipers, tops, bench seats,
safety belts, and a substantial capacity for hauling goods
and commodities. They are not designed for hauling people,
except the driver. They are obviously three-wheeled trucks
and not motorcycles. They have only the remotest similarity
to motorcycles in that they have less than four wheels; the
front wheel is suspended with a fork, like a bicycle, and
they have only one headlight. Otherwise, they look and
perform like any other small truck. They have a steering
wheel, not handlebars. They have engines of about 18 Hp.
and are capable of speeds up to 25 Mph. Their usual operat
ing speed is about 15 Mph. They weigh about 1,280 pounds
and carry a 500 pound load. They are 10 feet long, 6 feet
high and 5 feet wide.

Because of their low speed and substantial protective
bodies, they do not present a substantial threat of head in-



Opinions of the Attorney General 21

juries, such as are experienced by motorcycle operators.
Thus, there is no need for the wearing of crash helmets.
They do not require the special skills of a cycle rider to
steer and balance; thus, there is no need for their drivers
to pass special tests and obtain a motorcycle driver's license
indorsement on their regular driver's license. Because of
their larger size, they may more readily be seen by other
motorists and there is not the need for a lighted headlight,
as in the case of motorcycles.

Sec. 346.595 (1) through (4), Stats. 1967, reads as fol
lows :

"(1) All motor vehicles including motor driven cycles are
entitled to the full use of a traffic lane and no vehicle shall

be driven or operated in such a manner so as to deprive any
other vehicle of the full use of a traffic lane, with the ex
ception that motor driven cycles may, with the consent of
both drivers, be operated not more than 2 abreast in a single
lane.

" (2) No person shall ride any motor driven cycle while in
a side-saddle position.

"(8) No passenger shall ride a motor driven cycle who
when properly seated cannot rest his feet on the foot rests or
pegs.

"(4) No passenger shall ride in front of the operator on
a motor driven cycle."

This statute permits two motor driven cycles to be operat
ed abreast in a single traffic lane. This would be impractica
ble for vehicles which are 5 feet wide, as are the trucksters.
Also, no person may ride a motor driven cycle in a side
saddle position, and there must be foot rests or pegs for his
feet, and the passenger may not ride in front of the operator.
These requirements are appropriate only to a motorcycle
type of vehicle which is ridden astride, lliese requirements
make little sense when applied to a truck-t5T)e vehicle with a
bench seat. It seems clear the legislature never intended
these requirements to be applicable to a truck-type vehicle.

Motorized golf carts are small, open, one and two passen
ger vehicles, sometimes referred to as golf cars. They are
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gasoline or electric powered and are capable of top speeds
of about 15 Mph. They range from 5 to 12 Hp., and from
500 to 1100 pounds in weight. They are about 4 feet wide
and 8 feet long. They are intended for use on the golf course.
While a very few are equipped and registered for use on
the public highway, this is not their usual purpose. The on
ly similarity to motorcycles is that they are passenger ve
hicles and the passengers sit in the open. Their low power,
slow speed and non-liighway use distinguish them from
motorcycles. Thus, crash helmets are unnecessary and the
special skills of a motorcyclist are unnecessary to their
safe operation. The legislature could not have intended the
motorcycle safety statutes to be applicable to such vehicles.
For similar reasons, it is apparent that the legislature

never intended such statutes to apply to special purpose ve
hicles such as street sweepers, industrial fork-lift trucks,
and motorized wheelbarrows. Although, the legislature has
defined a motor driven cycle as a motor vehicle designed to
travel on not more than three wheels and having a seat for
the use of the rider, I conclude that what they had in mind
was powered cj'^cles in the usual sense, including three-
wheeled motorcycles. They did not intend that all vehicles
with less than four wheels are to be regarded as cycles.

This conclusion is further supported by the legal maxim
noscitur a sociis, which means that a general word will be
known or understood to be used in the same sense as specific
words associated with it. Blacks Law Dicticmary, 3rd ed.
The general words here used, are motor driven cycle. The
statute then says, "including motorcycles, power driven cy
cles and motor bicycles, but excluding tractors." These spe
cific words clearly show that the legislature was thinking
in terms of cycles in the conventional sense and did not
mean to include all other motor vehicles with less than four

wheels.

RWWiAOH
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Vocational Schools—^The Milwaukee technical college may
acquire and operate a retail service station as part of a vo
cational ti-aining program.

March 25, 1969.

C. L. Greiber, State Director,

Boa/rd of Vocational, Technical and Adult Education

You ask that I render an opinion on whether the Milwau
kee technical college can acquire and operate a retail auto
mobile service station for the express purpose of training
service station attendants and kindred personnel as part of
a course called auto systems servicing.

The proposition that municipal governments ai-e statutory
creatures and only have such powers as are expressly grant
ed or necessarily implied is too well established to need ci
tations. As was said in 2 McQuillan, Municipal Corporations,
3rd ed., § 10.12, pp. 772-773:

"However, there can be no implied powers independent of
express powers, or in conflict therewith. The power must
relate to some corporate purpose, some purpose which is
germane to the general scope of the object for which the
corporation was created, or such as has a legitimate con
nection with that object and a manifest relation thereto,
and will not be enlarged by construction to the detriment of
individual or public rights."

Since your question involves the acquisition of real estate,
it is necessary to determine whether such authority has
been expressly granted to the Milwaukee technical college.
The college through its governing board does have authority
to acquire real estate. Sec. 41.15, Stats., provides in part:

"(14) The board may purchase machinery, tools and sup
plies, and purchase or lease suitable grounds or buildings
for the use of such schools; * *

Turning now to this particular acquisition, it is necessary
to inquire whether it is within the purpose envisioned by the
statute. Putting it another way, the question becomes whe-
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ther the operation of the service station by the Milwaukee
technical college serves a public purpose. In State ex rel.
Wisconsin Dev. Anthority v. Dammann, (1938) 228 Wis.
147, 180, 227 N.W. 278, the court stated:

"The course or usage of the government, the objects for
which taxes have been customarily and by long course of
legislation levied, and the objects and purposes which have
been considered necessary for the support and proper use of
the government are all material considerations as well as
the rule that to sustain a public purpose the advantage to
the public must be direct and not merely indirect or remote."

Heimerl v. Ozaukee County, (1949) 256 Wis. 151, 160, 40
N.W. 2d 564, was a case in which the court supplied this
further guideline:

"* * * In order for a municipality to employ taxes to carry
on a competitive business, such business must involve a
public function or be concerned with some element of public
utility."

This office has previously stated that private commercial
operations can only be operated an an incidental feature of
some governmental activity. See 41 OAG 162. 55 OAG 179
expressed the view at p. 183 that a county "may engage in
the incidental marketing of the products of a greenhouse
operated in connection with a handicapped children's school
or center." The public purpose which saved this otherwise
commercial venture was its reasonable relationship to the
rehabilitation and instruction of physically handicapped
children and adults.

The operation of a retail service station in conjunction
with a vocational school's course in automobile systems ser
vicing is certainly analogous to the facts discussed in 55
OAG 179. The station like the greenhouse sells to the public,
in the former case a service in the latter a product. Yet, the
commercial character of the enterprise should be viewed as
incidental to its public purpose of vocational training. The
information you have made available to me indicates that
the station will serve a dual purpose. First, it will provide
in-service training. Second, it would serve as an intake
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center for automobile servicing presently available in shop
courses.

You have also informed me that 90% of the monies to
finance the acquisition would come from federal grants un
der the manpower development and training act of 1962.
This contractual arrangement was approved by the state
board of vocational, technical and adult education on Octo
ber 22, 1968. I will not discuss, but wish you to note that
sec. 20;292 (1) (m). Stats., may provide alternative grounds
for sustaining the acquisition. It provides in part:

"Vocational, technical and adult education, board of. There
is appropriated to the board of vocational, technical and
adult education for the. following programs:

"(m) Federal aid for vocational and adult education. All
moneys received as federal aids for vocational and adult edu
cation programs for which the board is responsible, to be
expended in conformity with the purposes and requirements
of the several acts of congress under which such federal
aid is granted."

Each venture of this type must be examined in its own
factual setting and the applicable statutes reviewed. Having
done this, it is my opinion that the Milwaukee technical col
lege with the approval of its governing board may acquire
and operate a retail service station for the training of service
station attendants and kindred personnel.

RWW:DRZ

State Universities-r-Police Services—The board of regents
of state universities is not liable for the cost of local police
or sheriff services in maintaining the peace on a campus.

March 26,1969.

Eugene R. McPhee,
Execviive Director,

Wisconsin State Universities System



26 Opinions of the Attorney General

You have requested my opinion as to whether it is legal
for the board of regents of state universities to pay for the
services of municipal police and county sheriffs rendered at
the request of a particular state university to maintain the
peace.

It is my understanding that the cost of these services in
clude not only the cost of the local police department and
county sheriffs office but also the cost of services rendered
by peace officers from areas outside the county and munici
pality wherein the university is located. It is my further
understanding that such outside assistance was rendered
at the request of the local police or sheriffs department.

Actually your question encompasses the questions of
whether the state has a legal obligation to pay for such
local services and outside assistance, and if not legally bound,
may the state nevertheless pay for such services.

LEGAL LIABILITY

In my opinion, the state has, in the absence of a contrac
tual agreement which is not herein discussed, no legal obli
gation to pay for services rendered by local county or muni
cipal peace officers. Sec. 37.11 (16) (d). Stats., provides:

" (d) This subsection does not impair the duty of county
or municipal police officers within their jurisdictions to ar
rest and take before the proper court or magistrate persons
found in a state of intoxication, engaged in any disturbance
of the peace or violating any state law on any property un
der the jurisdiction of the board."

This section notes that it is the duty of local, county and
municipal police officers to protect persons and property
within the confines of a state university campus.

The duties of county sheriffs are prescribed by sec. 59.24,
St^ts., and the duties of municipal police officers are simi
larly enumerated in sec. 62.09 (13), Stats. Further, both
county sheriffs, their deputies and municipal police officers
are peace officers within the definition of sec. 939.22 (22),
Stats.
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These statutory references show that the legislature has
prescribed the duties of peace officers and has not generally
provided for charges or compensation for such services
whether they be rendered to a private citizen, corporate en
tity or the state.

However, under sec. 66.305, Stats., mutual assistance be
tween law enforcement agencies is authorized.

Under sec. 66.315, Stats., charges may be made for the
cost of such mutual assistance. This section provides:

"66.315 Police, pay when acting outside county or munici
pality. (1) Any chief of police, sheriff, deputy sheriff, coun
ty traffic officer or other peace officer of any city, county,
village or town, who shall be required by command of the
governor, sheriff or other superior authority to maintain
the peace or who responds to the request of the authorities
of another municipality, to perform police or peace duties
outside territorial limits of the city, county, village or town
where employed as such officer, shall be entitled to the same
wage, salary, pension, workmen's compensation, and all oth
er service rights for such service as for service rendered
within the limits of the city, county, village or town where
regularly employed.

" (2) All wage and disability payments, pension and work
men's compensation claims, damage to equipment and cloth
ing, and medical expense, shall be paid by the city, county,
village or town regularly employing such peace officer. Upon
making such payment such city, county, village or town
shall he reimbursed by the state, county or other political
subdivision whose officer or agent commanded the services
nut of which the payments arose."

Under subs. 2 the state is liable for such assistance when

properly commanded. It appears from subs. 1 that only the

governor of the State is authorized and empowered to com

mand such services or incur liability on behalf of the state.

It is my opinion, that a state agency, such as the board of

regents of state universities, is not within the meaning of

the term "other superior authority", as employed in subs. 1.
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Consequently, when a loc^ chief of police pr. county sheriff
requests outside assistance to mahitain peace on. a state
campus, his governmental unit , is liable fof the. cost of the
outside,assistance unless he was acting pndeir the command
of the governor.

Under the circumstances discussed, the local law enforce
ment agency whether city or county is not entitled to com
pensation from the state for the performance of its duty
nor is the local authority entitled to.be reimbursed for the
cost of the outside assistance it requested..

■  ; ' •

In my opinipn, in the absence of a legal obligation, tbe
board cannot pay for police, protection.

.Generally, under sec. 37.07, Stats., payments, by the board,
are to be made on the warrant of the department of admin
istration. The warrant in turn directs and authorizes the

state treasurer to make the actual payment. In making pay
ments the treasurer is governed by the provisions of sec.
14.42 (4), Stats., which read in part:

* * Pay out of the treasury, on demand, upon the war
rants of the depiartment of administration,and hot other
wise such sums only as are authorized by law to be so paid,
* *

In the absence of a legal obligation* the board of Regents
cannot, in my opinion, authorize payment to county or city
governments whose assistance was required in maintaining
the peace on state university property: : '

In conclusion, the board of regents cannot under any cir
cumstances (excluding prior contractual agreements) pay
for local, county or municipal police assistance in maintain
ing the peace on state campuses. The board of regents would
be obligated, however, to pay for the cost of services ren
dered by. peace officers from other jurisdictions who are
acting under the conunand of the governor to aid the locjal
authorities in maintaining peace on the campus.

• state ex rel. Reynolds v. Smith, (1963) 19 Wis. 2d 577,120 N. W.
2d 664. .
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In the absence of a legal obligation to pay for police as
sistance, the board of regents may not make gratuitous pay
ments to local governmental units.

RWW:CAB

Grain and Warehouse Commission—Public Officials—
Member of grain and warehouse commission cannot accept
private employment, waive compensation payable to officer
as commissioner and continue to serve on the commission.

Sec. 126.03 (2), Stats.

April 24^ 1969.

Warren P. Knowles,

Governor

You have requested my opinion whether a member of the
grain and w^ehouse commission of the state of Wisconsm
can legally accept other private employment, waive the com
pensation payable to the officer as commissioner and con
tinue to serve on the commission.

The commission is currently faced with financial problems
and has reduced its staff of employes. In a spirit of cooper
ation the commissioner in question has suggested that she
would be willing, to accept private employment and at the.
same time continue as a member of the commission in a
without-pay basis until the legislature determines the fu
ture of the commission.

I am of the opinion that such an arrangement would be
improper by reason of the express provision of sec. 126.03
(2), Stats. A commissioner is a public officer of the state,
appointed by the governor for a given term, and is required
to take an oath and file a bond. Sees. 126.03 (2) and 126.04.

The legislature has provided that the compensation of a
commissioner shall be $6800 per annum. Sec. 20.923 (1) (a)
7.
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Although the legislature could abolish the office or short
en the term, it could not increase or decrease the compensa
tion during a term so as to affect the officer during his
term. Sec. 26, Art. IV, Wis. Const.

We are not concerned with action of the legislature here.

The salary of a public officer is an incident of the office
and the incumbent thereof has the same title to the salary
that he has to the office.

Wisconsin law permits a waiver of compensation in the
nature of a donation back to the city or state where the
agreement is wholly voluntary.

In Maxwell v. Madison, (1940) 235 Wis. 114, 117, 292
N.W. 301, the court reaffirmed its holding in Coughlin v.
Milwaukee, (1938) 227 Wis. 357, 279 N.W. 62:

" 'It is not against public policy, in times of great public
distress or otherwise, for a municipal or state officer or
employee to donate to his city, county, or state such part
of his salary or emoluments of office as he sees fit to con
tribute for the relief of the municipality or state. While his
salary may not be diminished, ... he can do what he will
with his own, and if he chooses to devote part of it to the
city or state, and the latter accepts the same, no public
policy forbids it.'

"It seems manifest that a city officer, like any other per
son, may make a gift to the city, if he wants to, and that
the gift may be made of a part of his salary as well as of
anything else. The officer cannot be coerced to waive his sal
ary by threats of removal or refusal to reappoint. But 'the
case should not be made to turn upon the mere mechanics
of the operation.' Schuh Case, supra; Eck v. Kenosha, 226
Wis. 647, 276 N.W. 309; Coughlin v. Milwaukee, supra. Nor
can it be made to depend on the system of bookkeeping used
in effecting the gift."

Also see 67 CJS, Officers, §98, p. 359, and 118 ALR 1452,
1462.

It will be noted that the case permits a gift back, and the
situation there did not involve the total compensation. It is
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apparent that complications as to income tax status and
retirement benefit credits are involved.

I am of the opinion that the officer could continue to serve
and voluntarily donate any compensation back to the state.
However, sec. 126.03 (2), Stats., would preclude the com
missioner from other emplojmient.

A commissioner is required by law to ̂ ve his entire time
to the performance of his duties. Sec. 126.03 (2), Stats., pro
vides :

" (2) Each commissioner shall give his entire time to the
performance of his duties, and shall not engage in any other
active business."

RWWrRJV

Highway Commission—CATV—Under sec. 86.16, Stats.,
the highway commission has the authority to approve the
construction of coaxial cable pole lines by community anten
na television operators along, across or within highways in
towns.

April 25, 1969.

William R. Redmond, Chairman,

State Highway Commission

You ask whether the highway commission has authority
under sec. 86.16, Stats., to approve the construction of coiax-
ial cable lines by community antenna television operators
along, across or within the limits of highways in towns.

You describe community antenna television, also known as
CATV or cable television, as a system whereby signals from
television stations are picked up by a large master antenna,

amplified and then distributed to individual television re
ceivers via coaxial cable. You further indicate that although
CATV systems normally operate in urban areas, such as
cities or villages, the only acceptable site for the master
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antenna often lies outside municipal limits, thereby neces
sitating the construction of a cable line through a portion of
a town. The pole lines which CATV operators would con
struct within the highways of the town would apparently
be similar to those constructed by public utilities which fur
nish telephone, telegraph or electric service.

The pertinent subsections of sec. 86.16 are as follows:

"(1) Any person, firm or corporation including any for
eign corporation authorized to transact business in this state
may, with the written consent of the town board, but sub
ject to the approval of_ the sta^ highway commission, con
struct and operate telegraph, telephone or electric lines, or
pipes or pipe lines for the purpose of transmitting messages,
water, heat, light or power along, across or within the lim
its of any highway.

(( 4: 4: $

"(4) Any person erecting any telephone, telegraph, elec
tric light or other pole or stringing any telephone, telegraph,
electrib light or other wire, or constructing any pipes 6r pipe
lines in violation of the provisions of this section- shall for
feit a sum not less than $10 nor mof e than $50.

"(5) Any person, firm or corporation whose written ap
plication for permission to construct such lines within the
limits of any highway of any town has been refused, or when
such application shall have been on file with the town clerk
for 20 days and no action shall have been taken thereon,
such applicant may file with such town clerk a notice of ap
peal to the state highway commission. The town clerk shall
thereupon make return of all the papers and action of the
boaxd to the state highway commission, and such commis
sion shall proceed to hear and . try and determine such ap
peal on 10 days' notice to the town board, and the appli
cant. The order entered by the commission shall be final."

At present, sec. 86.16 (1), Stats., provides that persons,
firms or corporations may, with the consent of the town
board and subject to the approval of the state highway com
mission, ". . . construct and operate telegraph, telephone or
electric lines . . . for the purpose of transmitting messages.
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. . . heat, light or power along, acrossi or within the limits of
any highway." Where the town board fails or refuses to al
low the construction of such lines, the highway commission
may authorize construction under sec. 86.16 (6), Stats.

Administrative boards and commissions, such as the high
way commission, have only such powers as are conferred
upon them by statute expressly or by fair implication. 42
Am. Jur., Public Administrative Law, p. 316, sec. 26. Thus,
the crux of your question is whether CATV cables or lines
come within the regulations of sec. 86.16, Stats. It is my
opinion that they do.

From its earliest enactment, as ch. 84, Laws 1895, sec.
86.16, Stats., had a dual purpose — it empowered the con
struction of certain lines along or within public highways
(in towns), and it regulated the placement of poles and
lines within the right-of-way. The authority to construct
lines was made subject to the approval of the town board.
The section was later amended to provide for appeal from
a refusal of the town board to the courts. Ch. 215, Laws
1913; ch. 108, Laws 1923. The state highway commission
subsequently was substituted for the county and circuit
courts in the appeal procedure (ch. 446, Laws 1923).

Sec. 86.16 is not a public utilities regulation, nor does it
give towns any authority to franchise public utilities. South
Shore Utility Co. v. Railroad Commission, (1932) 207 Wis.
95, 240 N.W. 784. The primary purpose of the section is to
regulate the construction or placement of lines, pipes and
poles within highways in towns. It is in the nature of a
police power regulation enacted to protect the public from
highway obstruction. Milwaukee E. R. & L. Co. v. Milwau

kee, (1932) 209 Wis. 668, 671, 245 N.W. 860. Thus the num

erous cases from other jurisdictions deciding whether or not

a CATV company comes within the regulations of a state's

public utility law do not apply here. We are only concerned
with the question of whether CATV pole lines come within

the scope of sec. 86.16; that is, whether their regulation
is within the purpose, and within the language of that
statute.
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There can be no doubt that the regulation of the place
ment of CATV cables and poles along, across or within the
limits of a highway is within the purpose of sec. 86.16. The
statute was intended, from the very first, to regulate the
placement of poles and lines for the public safety, and to
prevent highway obstruction. The question remaining is
whether the language of sec. 86.16 (1) includes such equip
ment within its scope when it refers to . . telegraph, tele
phone or electric lines, ... for the purpose of transmitting
messages. ..."

The general rule to be followed when interpreting the
language of statutes is as follows:

" * * * The general rule is to give all words and phrases
their common and approved usage excepting technical words
and phrases which have a peculiar meaning in the law. Sec.
990.01 (1), Stats. Nekoosa-Edtvards Paper Co. v. Public
Service Comm., (1959) 8 Wis. 2d 582, 99 N.W. 2d 821.* * *"
Perry Creek C. Corp. v. Hopkins Ag. Chem. Co., (1966) 29
Wis. 2d 429, 435, 139 N.W. 2d 96.

It appears that the common and approved usage of the
words in question has already been established to include
the equipment in question. Coaxial cables are presently used
by telephone companies for purposes identical to those of a
CATV company—^the transmission of television program
ming. Because sec. 86.16 is essentially a police power regula
tion, aimed at protecting highway users, and not a public
utilities regulation, it follows that if sec. 86.16 regulates the
placement of coaxial cables used for the transmission of tele
vision programming, it does so regardless of whether the
cables are owned by a telephone company or by a CATV
company. Thus it appears that the common and approved
usage of the words defining the section's scope have al
ready been interpreted to include such equipment.

A look at the dictionary definitions of the various words

also leads to the conclusion that coaxial cable lines are

within the common and approved usage of the words. Web

ster's New International Dictionary (Third Ed.) defines

"message" as:
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"a written or oral communication or other transmitted in

formation sent by messenger or by some other means (as
by signals)

and defines "telegraph" broadly as:

"an apparatus, system or process for communication at a
distance other than ordinary ones of speech or letter writ
ing."

The Random House Dictionary of the English Language
contains the following definition of the word "line":

"a wire circuit connecting two or more pieces of electric
apparatus, esp. the wire or wires connecting points or sta
tions in a telegraph or telephone system, or the system it
self."

"Message" is defined by the Random House Dictiona/ry as:

"a communication containing some information, advice,
request, or the like sent by messenger, radio, telephone or
other means."

From the above discussion it is clear that coaxial cables

are within the common and approved usage of the words
"telegraph, telephone or electric lines" and that the trans
mission of television programming is within the common
and approved usage of the words "transmitting messages"
as they appear in sec. 86.16 (1). Furthermore, there is noth
ing in the statutory language or history that would tend to
support a naiTOw construction of the law's scope of appli
cation, nor do I find anything to support a distinction solely
on the basis of ownership between identical cable lines per
forming identical functions.

I, therefore, conclude that the construction and operation

of coaxial cables and pole lines by CATV companies comes

within the regulations of sec. 86.16, Stats., and, therefore,

that the highway commission has the authority under that

statute to approve the construction and operation of such

lines along, across, or within the limits of highways in towns.

RWW:SMS
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Obscenity—Motimi Pictures—Proposed amendments to
bills creating variable obscenity laws, which would exempt
motion picture films shown at theaters that comply with
the film ratings of the motion picture association of Ameri
ca, constitute an unconstitutional delegation of legislative
power.

April 30, 1969.

The Honorable, The Senate

You have requested my opinion regarding proposed
amendments to S. B. 45 and 121.

Each of these bills would create a variable obscenity law
similar in some respects to the one which was sustained by
the United States supreme court as applied to printed mat
ter in Ginsberg v. New York, (1968) 390 U.S. 629, 20 L. ed.
2d 195, 88 Sup. Gt. 1274.

S. B. 45 would create sec. 944.25, Stats. It defines "minor"
as any person under the age of 17, and provides a penalty
for anyone who, among other things, "knowingly exhibits
for a monetary consideration to a minor or knowingly sells
to a minor an admission ticket or pass or knowingly admits a
minor for a monetary consideration to premises whereon
there is exhibited, a motion picture, show or other presenta
tion which, in whole or in part, depicts nudityS sexual con-
duct= or sadomasochistic abuse^ and which is harmful to

minors
1 »>

For some unexplained reason, S. B. 121 would put its
variable obscenity law into ch. 947 instead of 944, creating
sec. 947.09. It contains a prohibition with reference to mo
tion pictures similar to the one just quoted from S. B. 45,
but it defines "minor" to mean any person under the age of
21.

S. Amend. 6 to S. B. 45, and S. Amend. 1 to S. B. 121, pro
vide that the respective provisions relating to motion pic-

*Each of these terms is defined as in the statute involved in the
Oinaberg case.

^hese terms are also defined in the proposed statutes.
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tures, etc., "shall not apply to motion picture films that are
exhibited in theaters that comply with the film ratings as
signed by the code and rating administration pursuant to the
principles of the code of self-regulation of the motion pic
ture association of America."

You inquire whether such an amendment to each of the
bills is constitutionally valid. My answer in each case is,
"No".

The authors of the amendments apparently were under
the impression that only films so pure, virtuous and non
violent as to meet the test of fitness for youthful audiences
as set forth in these two bills are rated by the motion pic
ture association of America. This is not the case. At least

under present rules, all pictures submitted for review by
the code and rating administration of the association will
receive a rating based on the following scale:

"  SUGGESTED FOR GENERAL AUDIENCES

This category includes motion pictures that in the opinion
of the Code and Rating Administration would be acceptable
for all audiences, without consideration of age.

SUGGESTED FOR MATURE AUDIENCES-

ADULTS & MATURE YOUNG PEOPLE

This category includes motion pictures that in the opinion of
the Code and Rating Administration, because of their theme,
content and treatment, might require more mature judg
ment by viewets, and about which parents should exercise
their discretion.

"[R] restricted — Persons under 16 not admitted,
unless accompanied by parent or adult guardian. This cate
gory includes motion pictures that in the opinion of the
Code and Rating Administration, because of their theme,
content or treatment, should not be presented to persons
under 16 unless accompanied by a parent or adult guardian.

"[X| PERSONS UNDER 16 NOT ADMITTED
This category includes motioii pictures submitted to the
Code and Rating Administration which in the opinion of the
Code and Rating Administration are rated because of
the treatment of sex, violence, crime or profanity. Pictures
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rated ̂  do not qualify for a Code Seal. Pictures rated
should not be presented to persons under 16.

"The program contemplates that any distributors outside
the membership of the Association who choose not to sub
mit their motion pictures to the Code and Rating Adminis
tration will self-apply the rating."

It follows that under the proposed amendments to the
bills, films rated by the association could be shown lo
cally to "minors" even though in most cases they would
probably come under the condemnation of the variable ob
scenity statute and even though under the present motion
picture association rules they could be shown to anyone
over 16. On the other hand, another film of the same type

and equally objectionable to the statutory variable obscenity
standards could not be shown to any minors because it was
not rated by the association's code and rating administra
tion.

Films rate [El iiiight or might not be in violation of the
statutory variable obscenity standards, yet under the code
children of 16 or older could attend and those under that

age if accompanied by a parent or adult guardian.

It is apparent that the proposed amendments would dele
gate to the motion picture association of America the power
to exempt from the operation of the law films which con
ceivably might violate the statutory standards, when shown
in certain theaters. No standards for rating films are im
posed by the proposed latvs as amended, leaving the associa
tion free to act without fixed standards or to adopt and
from time to time change its standards. The law as so fram
ed would not provide penalties for violating the code (pre
sumably by admitting juveniles into -rated films or
unaccompanied juveniles into -rated films), but would
exempt from the statutory standards and penalties those
theaters and films which conformed to the current code

standards. This cannot be done.

It is elementary that the legislature cannot delegate even
to an administrative agency of the government, let alone a
private association, "the power to declare whether or not
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there shall be a law; to determine the general purpose or
policy to be achieved by the law; to fix the limits within
which the law shall operate * * State ex rel. Wis. In
spection Bureau V. Whitman, (1928) 196 Wis. 472, 505, 220
N.W. 429; Schmidt v. Local Affairs and Development Dept.,
(1968) 39 wis. 2d 46, 59, 158 N.W. 2d 306.

Viewed as authorizing the association, which is not even
a governmental agency, to make a code having legal effect,
without any statutory guidelines or standards to follow, the
proposed amendments are therefore clearly an invalid dele

gation of legislative power to a nongovernmental agency.

It has been held that the operation of a law may be made
dependent upon the happening of a contingency consisting
of the determination of some fact, even if the fact js de
termined by private individuals. State v. Wakeen, (1953) 263
Wis. 401, 407-408, 57 N.W. 2d 364. The proposed amend
ments are not such a law. They prescribe no fact to be found
by the association to bring the law into operation. If they
did, it should of course be a fact or facts relevant to the
scheme and purpose of the statute.

RWW:WAP

Taxation—Real Estate—Under sec. 75.01, Stats., owner is
entitled to redeem land sold for taxes before tax deed is re
corded and may on application require county treasurer to
apportion taxes to portion sought to be redeemed.

May 14, 1969.

James R. Schipfer,

District Attorney, Vemon County

You advise that a nine-acre parcel of land, having farm
buildings and a house thereon, is held in joint tenancy and
has a single description. It has been assessed as a single par
cel. Real estate taxes since 1964 are delinquent and the
county has taken tax certificates for the years 1964, 1965,
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1966 and 1967 and is eligible to take a tax deed for the 1964
taxes.

You request my opinion whether the owners, prior to the
recording of a tax deed, can present the county treasurer
with a description of the portion of the property they wish
to redeem and an application for proration of taxes and re
quire the treasurer to determine the proportion of taxes
chargeable to the part sought to be redeemed, and upon
paj'^ment of that amount, require the treasurer to issue a
certificate of redemption for such portion.

The answer to your question is in the affirmative.

Sec. 75.01, Stats., expressly'provides for such a procedure.
The intent of the legislature to permit the redemptioner to
redeem a portion of the land is also manifested in sec. 74.32,
Stats.

The application of the redemptioner should contain a legal
description of the portion sought to be redeemed.

In 25 OAG 546 it was stated that a single tax certificate
containing several lots should be divided by the county
treasurer to permit redemption of individual lots. In that
case the land descriptions were fixed and it was only the
tax chargeable to each lot which had to be determined. In
your case the land is not divided. If it does not occur earlier,
a recordable division would occur when the county takes a
tax deed to the unredeemed portion of the nine-acre parcel.

Prior to 1945, sees. 74.82 arid 75.01, Stats., relating to
apportionment of delinquent taxes upon application for re
demption applied only where the property was owned "in
severalty," i.e., single ownership. However, it now applies
to joint ownership or tenancy in common. State ex rel. Anr
derton v. Sommers, (1943) 242 Wis. 484, 8 N.W. 2d 263.

In the apportionment the county treasurer can resort to
an actual view, affidavits, surveys, and the opinion of the
assessor or clerk of the local municipal units. State ex rel.
Dorst V. Sommers, (1940) 234 Wis. 302, 291 N.W. 523.

The'period within which the former owner is permitted to
redeem from tax sale is prescribed by sees. 75.01, 75.03,



Opinions op the Attorney General 41

Stats. Sivtmke v. Oneid-a County, (1953) 265 Wis. 92, 60
N.W. 2d 756.

In general, where owner is not a minor, idiot or insane
person, redemption must be made before any tax deed is
recorded.

RWW:RJV

Anti-Secrecy—Public Records—regular open meeting
of a district vocational, technical and adult education board,
which was held subsequent to an executive session of the
board on the same calendar day, does not constitute a re
convened open session where there was no prior open meet
ing on that calendar day, and thus was not a violation of
sec. 14.90, Stats.

June 9, 1969.

Willis J. Zick

Corporation Counsel, Waukesha County

You ask whether an open meeting of an area vocational,
technical and adult education school district board is legal
under sec. 14.90, Stats., when it follows a closed meeting of
the board scheduled on the same day, and when adequate
notice was given of both meetings and the subject matter
of the meetings was unrelated.

The particular facts are as follows: On June 18, 1968, the
Board of Vocational, Technical and Adult Education, District
No. 8 held two meetings. The first meeting was an executive
session set at 6:45 p.m., to consider site selection. The sec
ond meeting was a regular meeting of the board set for
7:30 p.m. Your letter states that adequate notice was given
for both meetings.

At 7:30 p.m., the president of the board left the executive
meeting to apologize to people who had assembled for the
regular meeting because the executive meeting was running
late. At 8,: 45 p.m. the board opened its regular session. An
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objection was made to the board to the effect that the
board was prohibited from carrying on business at an open
meeting on the same calendar date following an executive
session. The meeting was held, nonetheless, and you now
ask whether that meeting was in violation of sec. 14.90.

The relevant language of sec. 14.90 is as follows:

" * * * No formal action of any kind, except as provided
in sub. (3), shall be introduced, deliberated upon or adopted
at any closed session or closed meeting of any such body,
or at any reconvened open session during the same calendar
day following a closed session. * *

Your letter also states that subject matter of the open
meeting was the regular business of the board, and was
not related to the subject matter of the executive session.

From the facts that you present, it appears that the exe
cutive session was in fact legally held, unjier the provisions
of sec. 14.90 (3) (d): " * * * Deliberating or negotiating on
the purchasing of public property, * * * ." Thus, the only
question raised is whether the regular meeting that was
scheduled for 7:30 p.m., and held at 8:45 p.m., constituted
a "reconvened open session" within the meaning of sec.
14.90. It is my opinion that it did not.

The most reasonable and natural interpretation of this
language leads to the conclusion that it was inserted into
sec. 14.90 to prevent a public body from adjourning to a
closed session and subsequently reconvening to conduct
business and take formal action unrelated to the subject
matter of the closed meeting. By this language, I believe the
legislature intended to prevent a public body from avoiding
public attendance through the device of going into a lengthy
closed session, for an indeterminate amount of time, and
later reopening the meeting for general business after most
of the people attending had become discouraged and gone
home. If the legislature had meant to prohibit any open
session subsequent to a closed session, it would have used
the word "subsequent" rather than the word "reconvened."

In the situation at hand, there was no prior open meeting
that was adjourned to the closed session, therefore the regu-
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lar business meeting which followed the executive session
cannot be said to constitute a "reconvened open session." As
long as adequate notice was given of that regular meeting,
and the information you transmitted assures me that such
notice was given, the 7:45 p.m. meeting did in fact merely
constitute a regular open meeting of the district board, and
was not in violation of sec. 14.90.

RWWiSMS

Retirement Fund—Contitutionality—Surpluses in the an
nuity reserve fund may be distributed to annuitants as divi
dends under sec. 66.916 (1) (a). Stats., without conflicting
with the provisions of Art. IV, sec. 26, Wis. Const.

June 10, 1969.

C. M. Sullivan, Secretary

Department of Employe Trust Funds

In .56 GAG 267 my predecessor advised Wajme F. McGown,
secretary, department of administration, that payment of
dividends by the Wisconsin retirement fund, pursuant to sec.
66.916 (1) (a), Wis. Stats., as amended by ch. 110, Laws
1967, would probably be unconstitutional in that it would
constitute a use of public funds for a private purpose. This
earlier opinion, however, expressed a notable lack of confi
dence with respect to the result reached therein. In view
of the doubt expressed in that opinion as to its conclusion,
you have requested further examination of this question.

The amendment to sec. 66.916 (1) (a) added the follow
ing:

". . . The board may order and make such distribution of
said annuity payment surplus as it deems equitable."

You have advised me that at the present time there is a
surplus in excess of $15,000,000 in the annuity reserve ac
count of the Wisconsin retirement fund. The annuity reserve
account consists of the accumulated employe and employer
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contributions transferred to that account at the time a par
ticipant retires and his annuity is granted. This surplus has
accumulated over a period of approximately 25 years and is
largely due to investment experience of the fund which has
been more favorable than the anticipated investment ex
perience upon which the annuities were calculated.

Funds such as those in the annuity reserve account were
described in Tesch v. Board of Deposits, (1941) 237 Wis.
527, as public funds though not usable for general govern
mental expenses. That case further stated that while they
are public funds, only persons named as beneficiaries in the
law establishing such fund can participate in the enjoyment
thereof. It also follows that, not only are the contributions
of the participant and his employer a fund held in trust for
the benefit of the annuitant but also any accretions to such
contributions by way of interest earned after transfer to
the annuity reserve fund income. This result must attain
since one of the fundamental principles involved in the es
tablishment of an annuity is the inclusion in the calculation
of the annuity of the expected interest income on amounts
upon which the annuity is based. The distribution to annui
tants of surpluses in the annuity reseiwe fund would there
fore not be a grant of compensation within the purview of
Art. IV, sec. 26, Wis. Const., but rather an adjustment of
annuities to reflect the actual investment experience which
created such surplus.

The objection that such payments would constitute using
public funds for a private purpose as suggested by my prede
cessor relying upon State ex rel Thomson v. Giessel, (1952)
262 Wis. 51, must also be examined. While the concept is
well established in the law, no specific clause in the Consti
tution establishes this doctrine. The Wisconsin supreme
court examined the genesis of this doctrine in State ex rel.
Wisconsin Development Authority v. Damman, (1938) 228
Wis. 147, and stated with respect thereto that:

♦ * the validity of an appropriation must be judged by
the validity of any tax which might be levied to support it,
and that for the state to appropriate for a private purpose
money raised or to be raised by taxation would be to take
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the property of one citizen or group of citizens without com
pensation and to pay it to others, which would constitute a
violation of the equality clause as well as the taking of
property without due process of law." P. 175

It may be seen from the foregoing analysis of the develop
ment of the surpluses in the annuity reserve fund that dis
tribution of such surpluses to annuitants by the way of
dividends would not involve the prohibitions of either the
equality clause or due process clause of the Fifth Amend
ment of the Constitution since no additional public funds are
involved. These surpluses in the annuity reserve fund may,
therefore, be distributed to annuitants as dividends under
sec. 66.916 (1) (a). Stats.

I would further observe that if the conclusion were not

reached permitting payment of these sums as dividends to
the annuitants, the prior opinions of this office and the
opinion of the court in Tesch v. Board of Deposits, supra,
which prevent these surpluses from being used for general
governmental purposes would result in an anomoly in the
law in that these funds would be frozen ad infinitum.

RWW:DGM:MDR

State Employes—Protective Occupation—^Protective occu
pation coverage under ch. 355, Laws 1967, is restricted to the
employes in the classifications specifically named therein.

June 19, 1969.

Wayne McGown, Secretary

Department of Administration

Ch. 355, Laws 1967, made certain changes in sees. 66.90
and 66.919, Stats., with respect to those individuals who

would qualify under the "protective occupation participant"
classification. Sec. 66.901 (4e), Stats., now reads in part as
follows:
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"(4e) (a) 'Protective occupation participant' means any
participant whose principal duties involve active law en
forcement or active fire suppression or prevention, provided
such duties require frequent exposure to a high degree of
danger or peril and also require a high degree of physical
conditioning. This definition is deemed to include any par
ticipant whose name is certified to the fund as provided in
par. (d) and who is a conservation warden, conservation
patrol boat captain, conservation patrol boat engineer, con
servation pilot, conservation patrolman, forest fire control
assistant, member of the state patrol, state motor vehicle
inspector (if hired prior to January 1, 1968), policeman, in
cluding the chief and all other officers, fireman, including
the chief and all other officers, sheriff, undersheriff, deputy
sheriff, county traffic policeman, state forest ranger, or fire
watchman employed by the Grand Army home for veterans.

"(b) 'Protective occupation participant' also means any
state correctional-psychiatric officer, state investigator
whose primary duties consist of investigational work in en
forcing compliance with alcoholic beverage, gambling, pros
titution or cigarette laws or special agent in the division of
criminal investigation of the department of justice whose
name is certified to the fund as provided in par. (d). * * *"

By letter of June 11, 1969, you have requested a clarifica
tion to assist the various constitutional officers, state de
partments and agencies in determining which individuals
should be certified as protective occupation participants.

Specifically you ask the following:

"In view of the statutory construction resulting from en
actment of Ch. 355, Laws of 1967, are those employees who
are to be included in the protective occupation retirement
program limited to the classifications delineated in subsec
tion 66.901 (4e) (a) and (b) ?"

My answer to your first question is yes. Subs. 66.901 (4e)
(a) describes a protective occupation participant as an indi
vidual "whose principal duties involve active law enforce
ment or active fire suppression or prevention, provided such
duties require frequent exposure to a high degree of danger
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0]* peril and also require a high degree of physical condi
tioning." The subsection then proceeds to list the classifica
tions to be included in the definition set forth above. By list
ing the classifications included it must be presumed that
the legislature intended to exclude those positions not listed
since paragi'aph (c) of that subsection requires that "Any
participant holding a position which previously qualified
him as a protective occupation participant but whose posi
tion has been deleted from this subsection * * * shall cease

to be a protective occupation participant * *

Further, in analyzing the actuarial effect on the retire
ment system, the joint survey's committee report to the
legislature showed that 1,520 state employes would qualify
as protective occupation participants under sec. 66.901 (4e),
Stats., as re-created by ch. 355, Laws 1967. This figure was
arrived at by excluding those employes of the conservation
commission designated by the conservation director as be
ing subject to call for forest fire control or warden control
since this position was deleted from ch. 355 and including
the specific positions added by ch. 355; to wit, forest ran
ger, fire watchman employed by the Grand Army Home for
veterans, state correctional-psychiatric officer, state investi
gator and special agents in the division of criminal investi
gation for the department of justice.

Your second question asks:

"Are all employes who are in the classifications delineated
in subsection 66.901 (4e) (a) included, or just those whose
specific jobs meet the criteria delineated in subsection 66.901
(4e) (a) ?"

In my opinion all employes who fall within the specific
classifications set forth in subs. 66.901 (4e) (a) should be
included within the classification of "protective occupation
participant" if, in addition to being classified as such em
ploye, he in fact devotes 50% or more of his work time to
such duties as are normally regarded as functions of that
classification. The joint survey committee on retirement sys
tems in reporting to the legislature on S. B. 415 (ch. 355,
Laws 1967) pursuant to subs. 13.50 (6) (a). Stats., stated as
follows:
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"An individual who is a protective occupation participant
performs duties which are principally concerned with active
law enforcement or active fire suppression. He is exposed to
a high degree of danger or peril. He must meet the basic
qualifications for membership in WRF and devote 51% or
more of his work time to the duties listed above. An in
dividual whose principal duties do not consist of 51%
or more of his work time being devoted to active law en
forcement or active fire suppression would not be eligible
for protective occupation membership."

Essentially the same criteria is found in Wis. Adm. Code
sec. RET 2.41:

"Major occupation. Whenever a participating employe
occupies a single job involving some duties as a protective
occupation participant the normal contribution rate shall
be that specified in section 66.903 (2) (f) 1, Wis. Stats., but
if the duties as a protective occupation participant regularly
require more than 50% of the working time of such single
job the normal contribution rate shall be that specified in
section 66.903 (2) (f) 3 or 4, Wis. Stats."

In addition, the provisions of subs. 66.901 (4e) (e) should
be observed with respect to the inclusion of policemen, fire
men, deputy sheriffs or county traffic policemen. Those
provisions would exclude from that classification employes
of police departments, fire departments, sheriffs' officers or
county traffic departments those employes who are not ac
tively engaged in law enforcement or fire suppression or
prevention.

Your third question asks:

"In the absence of any limiting criteria in subsection
66.901 (4e) (b), can it be assumed that all employes in the
delineated classifications are to be considered eligible for in

clusion in the protective occupation retirement system (as
suming they so elect in those instances where employe elec
tion discretion is permitted) ?"

Miy answer to your third question with respect to the em
ploye classification set forth in subs. 66.901 (4e) (b) is es
sentially the same as the answer given above with respect
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to individuals falling within the classifications set forth in
paragraph (a) of subs. 66.901 (4e). Individuals in the par
ticular classifications set forth in paragraph (b) are pre
sumed to be protective occupation participants. However,
the first sentence of subs. 66.901 (4e) (a) which requires
the individual be involved in actual law enforcement or ac

tive fire suppression or prevention would not apply. The
three classes set forth in paragraph (b), i.e., correctional-
psychiatric officer, state investigator, and special agent of
the department of justice come ydthin the classification of
"protective occupation participant" without limitation by
the provisions of paragraph (a) of that subsection. This con
clusion must follow from the fact that the "psychiatric of
ficer" classification does not necessarily fall within the scope
of active law enforcement or active fire suppression or pre
vention.

Your fourth question asks:

"Do you interpret the quarterly report requirement in sub
section 66.901 (4e) (d) as a means of updating the inclu
sion or exclusion of all affected employes? For example, if
an employe is certified for inclusion on July 1, 1969, and
subsequently changes positions or classifications to one not
covered by the statute, can it be assumed that the next
quarterly report would indicate the change and thereby ex
clude him from the protective occupation coverage?"

My answer to this question is yes. It would certainly be
unreasonable to assume that an individual could, by em
ployment for a period of time in a job which would qualify
him for inclusion as a protective occupation participant,
avail himself of the increased benefits of that classification

after transferring to a position not considered within the
protective occupation classification. I would observe, how
ever, that while the "classification" of the individual car
ries with it a presumption that he is to be included as a
protective occupation participant under subs. 66.901 (4e) (a)
and is controlling as to his inclusion under paragraph (b) of
that subsection, the job activity of the individual is also a
consideration in determining inclusion as a protective occu
pation participant. Thus, a change in the "classification" of
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a protective occupation participant which does not result in
any change in his work activity would not necessarily result
in his exclusion from the protective occupation coverage.

The law is clear that under subs. 66.901 (4e) (d) it is the
responsibility of each department to make its own deter
mination as to the eligibility of its employes. Clearly the
heads of the various departments are best able to make this
determination due to their understanding of the work re
quirements of their various employes. Paragraph (d) fur
ther makes it clear that the certification by the department
as to eligibility of its employes is subject to review by the
individual whose name has been certified or omitted from
certification.

It is my opinion that because of the increased benefits
available to employes in the protection occupation classifi
cation, the provisions of subs. 66.901 (4e) should be read
restrictively. Where there is a doubt as to whether an in
dividual qualifies for coverage under that subsection, that
individual should be excluded from the certification while
the individual has the opportunity for review of such ex
clusion.

RWWiDGM

Annexation—School Districts—^Under sec. 66.023 (1),

Stats., territory annexed to city operating under the city
school plan, sees. 120.40 to 120.58, Stats., is transferred for
school purposes on July 1 following the effective date of the
annexation (absent agreement for earlier transfer), not
withstanding sec, 66.021 (7) (c) and (d), stating that an
nexation ordinance must annex the territory for school
purposes also, and that the annexation is effective upon
enactment of the ordinance.

June 23, 1969.

A. Henry Hempe

Corporation Counsel, Rock County
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You state that a question has arisen with respect to an
nexations of unincorporated territory to cities operating
under the "City School Plan". I assume that you are re
ferring to city school districts operating under subch. II of
CH. 120, Stats. The question is based on a conflict as to
when the annexed territory is transferred for school pur
poses. The applicable statutes are sees. 66.021 (7) (c) and
(d), and 66.023 (1), Stats. If the first statute applies, the
territory is transferred for school purposes as of the en
actment of the annexation ordinance; if the latter statute
conti'ols, the transfer date is July 1 following the effective
date of the ordinance. You ask which statute governs.

The material parts of the cited statutes provide, respec
tively :

"66.021 Annexation of territory.

"(7) ANNEXATION OPvDINANCE. * 'S' *

"(c) The ordinance for the annexation of territory to a
city that operates its schools under the city school system
shall provide that the annexed territory is annexed for school
purposes and is thereby made a part of the city school dis
trict and subject to all of the laws governing the same.

"(d) The annexation shall be effective upon enactment
of the annexation ordinance. The board of school directors

in any city of the first class shall not be required to admin
ister the schools in any territory annexed to any such city
until July 1 following such annexation.

"66.028 Consolidation or annexation to a city operating
under city school plan; taxes. (1) In the absence of an
agreement to the contrary under this section, territory in a
school district which is annexed to or consolidated with a

city operating under the city school plan shall be transferred
for school purposes on July 1 following the effective date of
the annexation or consolidation."

Sec. 66.021 (7) (c), Stats., was enacted as a part of ch.
676, §3, Laws 1957. Sec. 66.023, Stats., was not enacted
until 1959 as ch. 130, Laws 1959. Sec. 66.021 (7) (c), Stats.,
however, was created after sec. 66.023 (1) by ch. 571, Laws
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1959. Under this state of affairs, sec. 66.021 (7) (c), Stats.,
would control if the well-settled rule that a later statute
prevails over an earlier conflicting statute is properly to be
given application.

However, we have the further rule that in case of irre
concilable conflict, the specific statute controls over a statute
of general or less specific application. The rule that a statute
relating to a specific subject controls a general statute which,
includes the specific subject in the generality of its terms,
prevails without regard to priority of enactment, even
though both are adopted at the same session of the legisla
ture—^the presumption being that the specific act is to re
main in force as an exception to a later general act. 50 Am.
Jur., Statutes, §562, p. 564.

Sec. 66.023 (1), Stats., specifically states that the trans
fer for school purposes occurs on July 1 following the effec
tive date of the annexation. Significantly, subs. (3) says
that the school district board and the board of education

may provide, by agreement, for an earlier transfer date.
There is no other statute providing for any other method
of an earlier transfer. In addition, subs. (4), specifically pro
vides :

" (4) Between the date of accomplishment of statutory re
quirements to effectuate a consolidation or annexation of
territory to a city operating under a city school plan and
the date any such territory becomes a part of such city for
school purposes, as provided herein, no portion of the city
school tax or taxes levied by the city to repay obligations
incurred to finance school facilities shall be levied against
the property in said annexed or consolidated territory, and
during said period such territory shall continue to vote on
school matters within, and pay school taxes for the support

of, the district of which it was a part when such consolida

tion or annexation proceedings were commenced and shall

not vote on any matter relating to the city school plan with

in such city. The school district clerk shall certify to the

proper clerk as provided in s. 120.17 (8) the proportion of

the school taxes to be levied by the city or town."
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Sec. 66.023 (5), Stats., provides. that the section applies
only to cities operating under subch. II of CH. 120, Stats.,
which is sees. 120.40 to 120.58 of the statutes.

As a matter of practical administration, the establishment
of a definite transfer date, either by statute or by specific
agreement, appears to be highly desirable. For example, a
school district not operating under the city school plan levies
its own taxes for school purposes upon the taxable property
in the district. Sec. 120.10 (7), Stats. School taxes must be
voted at the annual meeting held on the fourth.Monday in
July in case of common school districts, and on the third
Monday in July in case of union high school districts, unless
voted at a special meeting called for that purpose. Sec. 120.08
(1) and (2), Stats. The "school year" is defined by sec.
115.01 (6), Stats., as "the time commencing with July 1 and
ending with the next succeeding June 30." Quite clearly
from an administrative view alone, an estimate of a budget
and consequent tax levy is rendered more reliable if the
taxable property in the district will not be decreased by an
nexation during the school year for which the budget and
tax levy has been formulated. Since the legislature must be
presumed to have acted rationally in the enactment of stat
utes, the foregoing may justifiably be considered as a prob
able reason why the legislature intended sec. 66.023 to pre
vail over sec. 66.021 (7) (c). Stats.

Because pf the more specific provisions of sec. 66.023 and,
especially, the provisions of subs. (4), with respect to taxes
and voting, I am of the opinion that the legislature intended
that sec. 66.023 (1), Stats., should mean exactly what it
says, and that therefore the provisions of that subsection
must control over sec. 66.021 (7) (c), Stats.

RWnVrRDM

Institutions—School Services—^The state and its agen
cies, constitutionally can require the payment of fees for
.services to children between 4 and 20 who seek admission
to an institution or program because school services are
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lacking in their community or district. Kecognition of sub
stitutes for public educational facilities must come through
legislative action and not from action by existing state agen
cies.

June 26, 1969.

Wilbur J. Schmidt, Secretm-y,
Department of Health and Social Services

You requested of my predecessor an opinion concerning
the following three questions:

(1) "Does the superintendent of any of the state's colo
nies and training schools (Northern, Southern, and Central)
have the right, under the statutes, to deny the services of
these institutions to children between the ages of 4 and 20
years who seek admission to the institution because proper
school services are lacking in local communities?

(2) "Does the superintendent, or any member or members
of his staff, have the right, under the statutes, to discharge
to the community children between the ages of 4 and 20
years because in their judgment, they do not meet certain
preconceived criteria such as being in need of intensive medi
cal care or specialized therapeutic treatment available only
at colonies, which criteria are not necessarily related to
either the ability of the retarded person to leam or the
ability of his community to provide the training?

(3) "Does the State of Wisconsin have the right, consti
tutionally, to require applicants for grants under sec. 51.88,
Stats., to establish fee schedules and to require day care
centers to recover fees for services rendered to school age
children from financially able parents?"

In an earlier opinion isued to the mental health advisory
committee and dated April 18, 1967, there is discussed at
length the constitutional and statutory responsibilities of
the state and the several school districts relative to the
education of mentally handicapped children. 56 OAG 82. The
three questions which you have submitted obviously seek
to clarify certain statements which appear in this prior
opinion.
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In that opinion the mental health advisory committee was
advised that, although entry to the district school may be
barred under certain circumstances, the obligation to pro
vide a meaningful and free public education remains unless
it can be shown that a child is incapable of benefiting from
any education or training. In addition the committee was
advised that the state, in its own capacity or through the
respective school districts, must provide a reasonable alter
native to education by the district school. The obvious al
ternative in many instances is special training through the
establishment of special schools or special classes. At the
present time, the state colonies and training schools and the
day care centers established under sec. 51.38 are not recog
nized under our school laws as substitutes for special schools
or special classes even though the participants may gain
certain educational benefits from these programs. The
programs which are established at the state colonies and
training schools and at the day care centers are established,
operated and supervised by the department of health and
social services. The state department of public instruction
and the several school districts have no rights or duties in
the operation of these progi'ams.

Your three questions do not embody all of the possible
alternatives which might be raised now and in the future
concerning the state's responsibility under Art. X, sec. 3,
Wis. Const., to provide a free education to all children be
tween the ages of 4 and 20. For this reason, I choose to
answer the more comprehensive question of whether the
state and its several agencies, excluding the state depart
ment of public instruction, can constitutionally require the
payment of fees for services to children between 4 and 20
and whether the state and these agencies can deny services
to these children who seek admission to any institution or
program because school services are lacking in their com
munity or district. It is my opinion that these actions by
the state and its agencies are constitutionally permissible.

I am not unmindful of the arguments often put forth by
some parents in favor of substituting state colonies and
training schools or day care centers for public education
programs where local school services are not available. When
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reference was made to the state's responsibility for educat
ing all children between 4 and 20 in 56 GAG 82, it was to
call to the attention of the legislature its constitutional duty
to provide the statutory framework within which the sev
eral state agencies can implement the mandate of Art. X,
sec. 3. Recognition of various substitutes for public educa
tional facilities must come through legislative action and
not from action by agencies, such as the depaii^ment of
health and social seiwices, who have no statutory duties or
powers in the field of education. The obvious legislative in
tent to the present time has been to place the supervision
of special educational programs under the state department
of public instruction and the local school authorities.

Although I have not discussed separately the three ques
tions which you have submitted, it is apparent from the
above discussion that each question must be answered in
the affirmative.

RWWiDPJ

Stibminimum Wage Licenses—Sheltered Workshops—^The
department's authority under ch. 104 relates only to estab
lishment of a minimum hourly wage for women and minors;
issuance of subminimum wage licenses to handicapped em
ployees on an individual basis; requiring the employer to
keep records of wages paid and hours worked for all women
and minors; and hearing complaints by individuals on a case
by case basis alleging payment of less than the minimum
wage as established by the department or by its license pur
suant to sees. 104.05, 104.07, and 104.12, Stats.

June 27, 1969.

JOSEPH C. Fagan, Chairman,

Department of Industry, Labor and Human Relations

You ask whether the department of industry, labor and
human relations may grant subminimum wage licenses to
sheltered workshops as provided by Ind 72.14 (3), Wis. Adm.
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Code, rather than to the individual handicapped persons
working therein; and whether the department can require
employers to keep records of employee productivity, product
pricing, etc., as provided by proposed rule Ind 72.14 (1)
(e), Wis. Adm. Code. The answers to these questions are in
the negative.

Sec. 104.01, Stats., defines the term "living-wage". The
living-wage concept is based on an earning rate per hour
or more specifically a minimum hourly wage. See Blanca
Barrera et al. v, ILHR Dept., case number 125-100, Dane
County circuit court, opinion dated June 27, 1968. Sec.
104.02, Stats., applies the living-wage provisions only to
women and minors.

Sec. 104.04, Stats., gives the departnient the authority to
detemine the living-wage — to set the rate per hour — and
to fix reasonable classifications of the minimum wage. The
department has fixed classifications pursuant to its statu
tory authority. Ind 72.03, Wis. Adm. Code, provides a living-
wage of $1.80 per hour for women and minors 18 years of
age and older and $1.10 per hour for those women and min
ors under age 18. The classifications, when fixed, must ap
ply to all persons in that class. Sec. 104.06, Stats., provides
in part'as follows:

". . . The living-wage so determined upon shall be the
living-wage for alt women and minor employes, within the
same class as established by the classification of the com
mission.'»

Since classification under sec. 104.04, Stats., means classi
fication of women and minor employees by groups for pay
ment of the determined minimum wage, sec. 104.04, Stats.,
niust be construed according to the rule of ejusdem generis.
That is, where general words follow an enumeration relating
to a specific or particular thing — i.ei, determining the liv
ing-wage for women and minors — then the general words
cannot be construed in their widest meaning, but apply
only to that thing specifically mentioned.

Hhe ejusdem generis rule also applies to sec. 104.09, Stats.
Sec; 104.09, Stats., requires all employers to keep records
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of the names of each woman and minor employee, their
addresses, the hours worked and the wages paid to each, and
such other records as the department requires. The "other
records" provisions of sec. 104.09, Stats., must be read in
the context of records of hours and wages paid to women
and minors, and cannot be construed as a general grant of
authority to the department allowing the department to re
quire employers to keep records of matters not related to
hours worked and wages paid to women and minors, and not
necessary for the proper administration of the specific pro
visions of ch. 104, Stats., concerning able bodied women
and minors or handicapped women and minors.

Sec. 104.07, Stats., provides the only exception to the
state-wide application of minimum wage rates for women
and minors. Sec. 104.07, Stats., provides that the depart
ment may issue subminimum wage licenses to women and
minor employees on an individual basis "commensurate with
his or her ability," and "Each license so granted shall estab
lish a wage for the licensee, and no licensee shall be em
ployed at a wage less than the rate so established."

The language of sees. 104.04, 104.06 and 104.07, Stats.,
reflects a strong state policy to require the payment of the
minimum wage to all women and minors except in the most
unusual circumstances. That is, employers must pay at least
the minimum wage to all women and minors, even to those
handicapped, unless the handicapped individual can get
permission from the department, after submission of proper
proof, to work at a rate lower than the minimum "com
mensurate with his or her ability."

Thus, the granting of subminimum wage licenses to the
employer for his employees, rather than to individual em
ployees upon individual applications, is an act beyond the
statutory authority of the department and therefore is in
valid. Power to grant employers subminimum wage licenses
must be found within the four corners of the statute. Sub-

minimum wage licenses may be granted only to individuals.
Therefore, Ind 72.14 (3), Wis. Adm. Code, and proposed
rule Ind 72.14 (1) (e), Wis. Adm. Code, are invalid for the
reason that they are not based on a specific or implied grant
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of power by statute. See, American Brass Co. v. State Ed. of
Health, (1944) 245 Wis. 440, 448, and the cases following.
For the same reason, the employer record keeping provisions
of proposed rule Ind 72.14 (3) relating to disability records,
productivity records, product pricing records, and so forth,
would be invalid. Ch. 104, Stats., contains no authority per
mitting the department to require such record keeping by
the employer.

In conclusion, the department's authority under ch. 104
relates only to: (1) Establishment of a minimum hourly
wage for women and minors; (2) Issuance of subminimum
wage licenses to handicapped employees on an individual
basis; (8) Requiring the employer to keep records of wages
paid and hours worked for all women and minors; (4) Hear
ing complaints by individuals on a case by case basis alleg
ing payment of less than the minimum wage as established
by the department or by its license pursuant to sees. 104.05,
104.07, and 104.12, Stats. Further department authority un
der ch. 104, Stats., will require legislative enactment.

RWWiJPA

Milwaukee City Charter—Ordinance No. SJ^l Invalid—
Charter ordinance No. 341 of the city of Milwaukee adopt
ing sec. 62.13 (5) (b), Stats., providing further that the
procedures, processes and trial thereunder should be con
ducted in the same manner as other trials provided in ch.
29 of the Milwaukee city charter is invalid.

June 30, 1969.

The Honorable, The Senate

You have requested my opinion regarding the constitu
tionality of sec. 29.27 of the Milwaukee city charter, as
adopted by Milwaukee charter ordinance No. 341, and the
constitutionality of sec. 3 of said ordinance, which reads:

"Section 29.27. Charges may be filed against a subordinate
by the chief, by a member of the board, by the board as a
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body, or by an elector of the city. Such charges shall be in
writing and shall be filed with the president of the board.
Pending disposition of such charges, the board or chief may
suspend such subordinate.

"Section 3. It is the intention of the common council that
the procedures, processes, and trial under this section shall
be conducted in the same manner as other trials provided
in chapter 29 of the charter of the city of Milwaukee."

Sec. 1 of charter ordinance No. 341 (which was approved
July 3, 1968, and published July 9, 1968) reveals that sec.
29.27 was deliberately copied from sec. 62.13 (5) (b). Stats.,
which is a paragraph of the general charter law applicable
to cities of the second, third, and fourth classes, but not to
Milwaukee. Sec. 62.03 (12) authorizes Milwaukee to "adopt
by ordinance the provisions of chapter 62 of the statutes or
any section or sections thereof, which when so adopted shall
apply to such city."

Had Milwaukee attempted to adopt a single paragraph
(62.13 (5) (a). Stats.) by a simple ordinance, it could not
do so by authority of sec. 62.03 (2) which does not author
ize adoption of less than an entire section in that manner.
However, charter ordinances are adopted pursuant to sec.
66.01, and are not limited by 62.03 (2).

Had Milwaukee adopted all of 62.13 it would have included
(5) (d), (e) and (f) relating to procedure, which provide:

" (d) Following the filihg of charges in any case, a copy
thereof shall be served upon the person charged. The board
shall set date for hearing not less than 10 days nor more
than 30 days following service of such charges. The hearing
on the charges shall be public, and both the accused and the
complainant may be represented by an attorney and may
compel the attendance of witnesses by subpoenas which shall
be issued by the president of the board on request and be
served as are subpoenas in justice court.

"(e) If the board determines that the charges are not
sustained, the accused, if he has been suspended, shall be
immediately reinstated and all lost pay restored. If the board
determines that the charges are sustained, the accused, by
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order 6f the board, may be suspended or reduced in rank, or
suspended and reduced in rank, or removed, as the good of
the service may require.

"(f) Findings and determinations hereunder and orders
of suspension, reduction, suspension and reduction, or remov
al, shall be in writing and, if they follow a hearing, shall
be filed within 3 days thereof with the secretary of the
board."

It would also have included other provisions such as that
no person shall be deprived of compensation while suspended
during the pendency of charges.

The question is, therefore, whether Milwaukee could prop
erly avoid these provisions by the device of a charter ordin
ance. Matters relating to the control of the police department
and of the police and fire commission have been held to be
of state-wide concern. Van Gilder v. MaMson, (1936) 222
Wis. 58, 75, 267 N.W. 25, 268 N.W. 108; Logan v. Two Riv
ers, (1936) 222 Wis. 89, 94, 267 N.W. 36. It has also been
held that sec. 66.01 authorizing charter ordinances applies
only to local affairs. Wauwatosa v. Milwaukee, (1954) 266
Wis. 59, 67, 62 N.W. 2d 718.

In conformity with the above cases I must conclude that
the method of filing charges against a police officer and the
procedure for hearing thereon are matters of state-wide
concern, and ordinances relating thereto must be adopted as
provided in sec. 62.03 (2), Stats.

Ordinances are presumed to be valid and constitutional,
and a party attacking one must establish its invalidity be
yond a reasonable doubt. J & N Corp. v. Green Bay, (1965)
28 Wis. 2d 583, 585, 137 N.W. 2d 434; Milwaukee v. Hoff
mann, (1965) 29 Wis. 2d 193, 197, 138 N.W. 2d 223; Clark
Oil & Refining Corp. v. Tomah, (1966) 30 Wis. 2d 547, 553,
141 N.W. 2d 299; State ex rel. Baer v. Milwaukee, (1967)
33 Wis. 2d 624, 630, 148 N.W. 2d 21; Jelinsky v. Eggers,
(1967) 34 Wis. 2d 85, 94,148 N.W. 2d 750.

It is my opinion that the supreme court would hold char
ter ordinance No. 341 invalid beyond a reasonable doubt
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for the reason that it deals with a matter of state-wide con

cern in a manner not authorized by the legislature.

RWWrWAP

Banking—^The commissioner of banking and the banking
review board may not simultaneously consider a bank mer
ger application, which would create a bankless community,
and an application for a branch bank under sec. 221.04 (1)
(j). Stats.

July 2, 1969.

Roger L. Heironimus,

Commissioner of Banking

You have asked whether sec. 221.04 (1) (j), Stats., auth
orizes the commissioner of banking and the banking review
board to simultaneously consider a bank merger under ch.
221, thereby creating a bankless community, and an appli
cation by the remaining bank to use the closed merged unit
as a branch bank.

Under sec. 221.04 (1) (j), Stats., a state bank may ". . .
establish and maintain a branch bank, upon approval by the
commissioner and the banking review board, in a municipali
ty other than that in which the home bank is located, if
such municipality has no bank or branch bank at the time
of application and if no bank or branch bank is located with
in a radius of 3 miles from the proposed site of the branch

9f

The general rule is that in the absence of express statu
tory authority a bank has no right to establish a branch
bank. 10 Am. Jur. 2d, Banks, sec. 324. Consequently, the
question whether a bank merger and branch bank applica
tion may be simultaneously considered by the commissioner
of banking and banking review board depends upon the
meaning of the above underscored statutory language, par
ticularly ". . . at the time of application . . . ."
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Webster's Third New International Dictionary defines
"application" as the "act of applying" and an "appeal, re
quest, petition." The root "apply" is defined as "to make an
appeal or a request especially formally and often in writ
ing and usually for something of benefit to oneself."

The word "application" implies the act of presentation
of a form of application to the proper person. Farely v.
State, (1960) 240 Ind. 318, 319, 163 N.E. 2d 885, 886. In
that case, the court stated that the word "application" in
the motor vehicle title code necessarily implies the act of
presentation of the form or paper commonly called a form
of application.

Clearly, then, the prerequisite of a bankless municipality
". . . at the time of application . . . ." for a branch bank
means bankless at the moment the application form is sub
mitted to the commissioner of banking. In a simultaneous
merger and branch bank application, the municipality would
not become bankless until after the merger is approved and
the commissioner of banking has cancelled the charter of the
merged bank under sec. 221.245, Stats. Under such circum
stances, the consideration of the branch banking application
would occur prior to the creation of the bankless communi
ty and would, therefore, be contrary to the plain language of
the statute.

If the legislature had intended the bankless prerequisite
to mean at the time of approval, rather than at the time of
application, it could have said so. As was said in State Bank
of Drummond v. Nuesse, (1961) 13 Wis. 2d 74, 79, 108
N.W. 2d 283, "The right to engage in banking in the state
of Wisconsin is purely a matter of . . . legislative grace."

It is therefore my opinion that unless and until the legis
lature modifies the language of sec. 221.04 (1) (j). Stats.,
the commissioner of banking and the banking review board
may not simultaneously consider a bank merger creating a
bankless community and an application for a branch bank
in the same community.

RWW:JDJ:LEN



64 Opinions of the Attorney General

Teachers Retirement Fund—Dividend Distribution—

When a distribution of gains and savings from any surplus
in the annuity reserve fund is made pursuant to sec. 42.34,
Stats., in the form of a dhddend to persons receiving bene
fits under sec. 42.49 (4), (6) (a) and (b), (6) (c) or (7), the
formula portion of the annuity paid from the contingent
fund should be decreased by the amount of the dividend.

July 15, 1969.

Harry Joyce, Executive Secretary

State Teachers Retirement Fund

You have requested my opinion on the following question:

"When a distribution of gains and savings from any sur
plus in the annuity reserve fund is made pursuant to sec.
42.34, Stats., in the form of a dividend to persons re
ceiving benefits under sec. 42.49 (4), (6) (a) and (b), (6)
(c) or (7), should the formula portion of the annuity paid
from the contingent fund continue without decrease?"

My answer to this question is "no."

Sec. 42.49, Stats., provides for the payment of an annu
ity under subs. (4) and (7) computed as a formula benefit
based on years of Wisconsin teaching experience, and, under
subs. (6) as a formula benefit based on years of Wisconsin
teaching service and the average annual salary received by
the member for the last five years of Wisconsin teaching
experience.

Under sees. 42.49 (4), 42.49 (6) (a) and (b) and 42.49
(7), the member's required deposit accumulation is applied
as a money purchase annuity and is paid from the annuity
reserve fund. The formula portion of the benefit is computed
as the state's cost of the benefit after applying the member's
state deposit accumulation and any prior service credit
under sec. 42.51. The benefit available from the state depos
it accumulation is paid from the annuity reserve fund and
the remaining portion of the formula benefit is paid from
the contingent fund.
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Under sec. 42.49 (6) (c) the member's required deposit
accumulation and state deposit accumulation are applied
to the purchase of an annuity which is paid from the annu
ity reserve fund. The balance of the formula benefit com
puted under this subsection, including and prior service
credit under sec. 42.51, is paid from the contingent fund.

Sec. 42.84, Stats., directs that "the board shall from time
to time order and make such distribution of gains and sav
ings as it deems equitable including transfers, to the state
accumulation fund from any surplus in the annuity reserve
fund."

You have provided in your opinion request an example
setting forth the manner in which an annuity granted under
sec. 42.49 (6) (c). Stats., has been affected by dividends
granted heretofore.

Annuity Res.

Fund

Member State

Depo- Depo-

Contingent Fund

sits

Basic Annuity 87.77
114% dividend on
annuities granted
prior to 7-1-56 1.32
6% dividend on annuities
in force 6-30-61 5.27
8% dividend on
annuities in force

sits

80.50

1.20

Prior Formula

Service Portion

5.09 20.93

Total

194.29

.08

4.83 .30

(2.60)

(10.40)

6-30-64 7.02 6.44 .41 (7.93) 5.94

Basic Annuity and
dividends 101.38 92.97 5.88 200.23

114% Dividend - The dividend was applied as a reduction of
the basic annuity paid as the formula por
tion of the annuity from the contingent
fund.

6% Dividend - The dividend was treated in the same man
ner as in the case of the 1^% dividend.
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Dividend - The dividend on the basic annuity provided
from the member's deposit accumulation,
state deposit accumulation and prior ser
vice was greater than the remaining por
tion of the formula annuity from the con
tingent fund. The excess dividend was add
ed to the member's basic annuity and in
creased the monthly payment.

Due to investment experience of the fund having beeii
more favorable than the anticipated investment experience
upon which the annuities were originally calculated, sur
pluses have developed in the annuity investment fund. These
surpluses have been distributed as dividends to annuitants
from time to time as is described in the above example. How
ever, in the case of annuitants whose total benefits included

a formula portion payable from the contingent fund the
dividends were added to the basic annuity payable to the
member thereby reducing the state's liability for the for
mula portion payable to the annuitant from the contingent
fund. This was done on the theory that could the initial
annuity have been calculated on the basis of actual invest
ment experience which was realized, the formula portion
would have been smaller at the time the annuity was
granted. The dividend is therefore merely effecting a cor
rection in the judgment made at the time the annuity
was granted as to anticipated investment income of the
members and state's deposits in the annuity reserve fund.

The supreme court opinion in Thomson v. Giessel, (1952)
262 Wis. 51, 53 N.W. 2d 726 and prior opinions of this office
(56 OAG 268) which hold that earnings on funds contri
buted by the employes and the state's contribution to their
account in the retirement fund could not be used to reduce

the financial obligation of the state to these funds are not
in point. The only obligation which the state has in the
contingent fund is to maintain that fund in a ratio related
to the present value of the annuities payable out of such
fund.

In each case the increased annuity to be paid from the
contingent fund is described by the statutes as an amount
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which, when added to the accumulated state and member de
posits, will bring the total benefit to the individual to a
given level. In the example given above which relates to
sec. 42.49 (6) (c) the increase payable from the contingent
fund is for the purpose of providing a minimum annuity
of one-seventieth of the average annual salary of the parti
cipant multiplied by the number of years of teaching ex
perience not to exceed 35 years. Each of the other plans
under discussion here contain similar provisions with re

spect to benefits payable from the contingent fund; that
is, that the increased annuity payable from the contingent
fund is for the purpose of providing a set minimum annuity
to the member, thus any payment from the contingent fund
which would result in an annuity greater than the prescribed
minimum annuity would be unauthorized.

RWW:DGM:MDR

Public Records — Commercial Purposes — The English
common-law rule that an inspection of public records and
documents could be had by a private person only where he
could show a legal interest was abrogated by such statutes
as 59.14 and 18.01, Stats.

July 16, 1969.

E. H. JORRIS, state Health Officer

Department of Health and Social Services

You have asked my formal opinion on two questions:

(1) Should anyone be permitted to examine and copy
birth records for commercial purposes? For instance, insur
ance salesmen, credit unions' representatives, salesmen for
baby foods, clothing, magazines, and such other sales promo
tion programs.

In your request you indicate that on November 8, 1967,
you forwarded to local registers of deeds an interpretation
that the words "with proper care," as used in sec. 59.14 (1),
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and "subject to such orders or regulations as the custodian
thereof may prescribe," as used in sec. 18.01 (2), authorize
registers of deeds to require a person to show a legitimate
interest in the records he desires to inspect. You have
written to the registers that "To demand access, a person
must be able to identify a specific record and provide evi
dence of legitimate interest. General review of all records,
thumbing records, is not legitimate interest, nor is the pro
cedure of obtaining information for commercial purposes."

The above is not an, accurate statement of the law as it
exists in Wisconsin. At common law it was held that every
person is entitled to inspection of public records, provided
he has an interest therein which is such as would enable

him to maintain or defend an action for which the document

or record sought can furnish evidence or necessary informa
tion. However, the common-law rule has been changed in
most states by statutes, by the passage of laws similar to
sec. 18.01 of our statutes. Kentucky is one of the few states
which still follow the common-law rule, and as the Supreme
Court of of Kentucky stated in Cowner-Jowmal & Louisville
Times Co. v. Curtis, 335 S.W. 2d 934, Cert. Denied 364 U.S.
910, since Kentucky has neither a constitutional nor a stat
utory provision for the public inspection of judicial records,
an action for m.andamus can be maintained only where the
petitioner states in his pleadings the interest that he has
in examining the record and this interest must be proven.

However, this is no longer the case in the majority of
states, including Wisconsin. In 1887 the supreme court of
this state, in Hanson vs. Ewhstaedt, 69 Wis. 538, 35 N.W.
30, considered the statute which read almost word for
word the same as sec. 59.14 (1) as it relates to examination
of records ih possession of registers of deeds. The court
said, at page 544:

"The statute of this state declares that 'every . . . regis

ter of deeds . . . shall keep his office . . . open during the
usual business hours of each day, . . . and vdth proper care,

shall open to the examination of any person all books and

papers required to be kept in his office, and permit any
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person so examining to take notes and copies of such books,
records, or papers, or minutes therefrom; . .

At page 545, the court continued;

"Under such a statute can we say that when a respectable
person, in a respectful manner, applies to the register to
make such examination, etc., he is to be excluded, merely
because he does not belong to some class of persons unnamed
and undefined in the statute; or if permission is given, is
his examination, etc., to be confined to lands in which he
or his clients have a present pecuniary interest?"

The court answered its own question at page 547:

"On the contrary, we must hold that our statute in ques
tion extends such right of examination, etc., to 'any person,'
applying to such custodian of public records in a proper
manner, subject, however, to the payment of fees when
allowed, and such reasonable supervision and control by
such officer as are essential to the convenient performance
of his duties, and the current business of the public. It may
be that some more definite regulations should be made in
such matters, but that is a question for the legislature, and
not for us."

In Rock County v. Weirick, (1910) 143 Wis. 500, 128
N.W. 94, the court followed the Eichstaedt case and held that
where the county compiled abstract books as a part of the
public records of the register of deeds office, any person
had a right to copy under the reasonable supervision of the
registrar even for the purpose of making a rival set of
abstract books.

Finally, in Intemational Union v. Gooding, (1947) 251

Wis. 862, 373, 29 N.W. 2d 730, the court pointed out that

there was some question whether the common-law rule that

a member of the public is required to have some interest

other than curiosity in order to investigate public records

ever was established in this state and concludes that if it

was, statutes such as sec. 18.01 (2) supplanted the common-

law rule, citing the Eichstaedt case.
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Our supreme court in State ex rel. Youmans v. Owens,
(1965) 28 Wis. 2d 672, 137 N.W. 2d 470, considered many
of the questions involved in the common-law right of the
public to examine records and papers in the hands of an
officer of the government. In determining that the publisher
of the Waukesha Freeman newspaper was a real party in
interest who could sue the mayor of the city of Waukesha
to permit the examination of certain papers in the custody
of the mayor, the court pointed out:

"That his motivation in seeking inspection is to benefit
his newspaper and permit it to publish the material gained
therefrom is immaterial. The fact that he as a citizen deems

it essential that the material contained in the report be
made available to the public is sufficient to qualify him as
the real party in interest."

The court pointed out, however, that as at common law
the right to inspect public records is not absolute, and
there are situations where the public interest may outweigh
the right of a member of the public to have access to public
records. The test, as adopted by the court in the Youmans
case, is that the custodian of the records must determine
whether inspection would result in harm to the public
interest which outweighs any benefit which would result
from granting inspection. If the custodian concludes that
inspection would be detrimental to the public interest, it is
incumbent upon him to refuse the demand for inspection
and state specifically the reasons for the refusal. If the
person seeking inspection thereafter institutes court action
to compel inspection, the supreme court indicated that the
trial judge should examine in camera the record or docu
ment sought to be inspected and then make his determina
tion on whether or not the harm likely to result to the
public interest by permitting the inspection outweighs the
benefit to be gained by granting inspection. Trial judges
were warned that public policy favors the right of inspection
and that only in exceptional cases should that right be
denied.

Within less than two years the supreme court was again

called upon to discuss the subject of the inspection of public
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records in the case of Beckon v. Emery, (1967) 36 Wis. 2d
510, 153 N.W. 2d 501. At page 518, the court said.

"We pointed out in Youmans that public policy favors
the production of official documents, and their nonproduc-
tion is justified only if the reasons stated show that this
policy favoring the 'right to know' should be subordinate to
other public interest. In short, there is an absolute right to
inspect a public document in the absence of specifically
stated sufficient reasons to the contrary. Mandamus is the
proper remedy to test the reasons for withholding documents
or records from inspection. In Wisconsin we have tradition
ally tested the right to inspection by the use of mandamus,
e.g., Youmams, supra, and International Union v. Gooding
(1947), 251 Wis. 362, 29 N.W. 2d 730."

It is obvious that our supreme court considers "the right
to know" as a paramount factor in determining whether
public documents and records should be open for inspection.

The right to inspect and copy public records is in general
extended to those who are engaged in the business of search
ing public records and furnishing to customers the infor
mation which is to be gained therefrom. 45 Am. Jur., Rec
ords and Recording Laws, §19. However, the custodian may
enforce such reasonable supervision and control of the
records and those examining them as is necessary to the
carrying out of the duties of his office and allowing other
members of the public access to such records. See Eichstaedt
case, supra.

Accordingly, in answer to your first question I must
conclude that subject to specific statutory restrictions to
the contrary, specifically stated sufficient reasons of denial
by the custodian, and subject to the reasonable rules and
regulations of the custodian, any person may examine and
copy birth records, and his reasons for doing so are imma
terial.

Your second question is as follows:

(2) If a person presents a list of names with year of
birth and is willing to pay the prescribed fee for a short
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form certificate, is the custodian obligated to provide such
certificate for such purely commercial purposes ?

As our discussion in the answer to Question (1) indi
cates, a custodian of public records in this state cannot be
concerned with the purposes behind a person's request to
view records and obviously the purposes for which certified
copies are requested is also immaterial. Sec. 889.18 (3),
relating to copies of records, provides:

"(3) Copies, Duty to Make. Any such officer of this
state who, when tendered the legal fee therefor and re
quested to furnish such certified copy, shall unreasonably
refuse to comply with such request, shall forfeit not less
than $20 nor more than $100, one-half to the person prose
cuting therefor."

RWWrLLD

Law Enforcement—Contract for Police Services—^There
is some latitude under sec. 66.30, Stats., for counties to
contract with municipalities within the county to furnish
or supplement certain law enforcement services in the
municipality.

July 17, 1969.

Willis J. Zick

Corporation Counsel, Waukesha County

You have requested my opinion as to the legality of a
county entering into a contract with individual townships
and villages within the county for the purpose of having
the sheriff's department furnish such municipalities with
law enforcement or police services on a contractual basis.

You state that several townships and villages within
Waukesha County have requested the sheriff's department
to furnish such services on a contractual basis and the

sheriff believes that such an arrangement would solve many
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of the problems which exist with regard to small, inex
perienced police agencies.

Your question is of such a general nature that no specific
answer as to specific services to be covered can be given.
The words "law enforcement" and "police services" are
capable of extensive and irrelevant interpretations.

We are concerned with different units of government^
having certain similar and certain dissimilar powers. Coun
ties and towns have only such powers as are expressly
granted by statute or which are necessarily implied. Maier
V. Racine County, (1957) 1 Wis. 2d 884, 84 N.W. 2d 76;
Pugnier v. Ramharter, (1957) 275 Wis. 70, 81 N.W. 2d 38.
They have no home-rule amendment powers over matters of
local concern as villages do. Sec. 3, art. XI, Wis. Const.;
sec. 66.01, Stats. In addition, town powers may vary. A
town meeting may authorize its town board to exercise all
the powers relating to village boards conferred by ch. 61,
Stats. Sec. 60.18 (12).

We are also concerned with geographical location and
jurisdictional areas of the local governmental units involved.
Towns and villages are within the corporate limits of a
county. However, certain county ordinances may be appli
cable to all land within the county, whereas others may ap
ply only outside the corporate limits of cities and villages
or even towns which have not consented, i.e. county zoning
ordinances, sec. 59.97 (5) (c), Stats. In addition, certain vil
lage ordinances may have extraterritorial effect and extend
within the geographical limits of a town. Sec. 66.32, Stats.

There are areas, then, where there is overlapping jurisdic
tion.

At the present time a sheriff and his deputies have very
broad overall power with respect to law enforcement in
volving state statutes, county ordinances and keeping of
the peace in the entire county, regardless of municipal
boundary lines. The effectiveness of the department has
been limited only by budgetary and manpower limitations
and gentlemen's agreements to allow municipal police to
have primary concern of the matters within the boundaries



74 Opinions of the Attorney General

of a city or village. Cooperation, however, does not displace
duties imposed by statute.

Sec. 66.30 (2), Stats., which applies to counties, cities,
villages and towns, provides:

"(2) Any municipality may contract with another muni
cipality or municipalities or the state or any department or
agency thereof for the receipt or furnishing of services or
the joint exercise of any power or duty required or author
ized by statute."

If such section is applicable, the sheriff could not con
tract directly with any municipality. The power to contract
would rest in the county board. Sees. 59.02, 59.07. In the
case of a village, power would lie in the village board under
sec. 61.34. A town board of a town exercising village powers
could contract, but there is a question as to whether co
operation conti'acts in other towns would have to have ap
proval of the town meeting. See sees. 60.18 (3) and 60.29.

With respect to law enforcement, each municipality or
subdivision of government is primarily concerned with
state laws, statutory and administrative, and their local
ordinances.

In order for municipalities to cooperate by contract under
sec. 66.30, Stats., it is necessary that each municipality
have separate statutory authority to perform the particular
act. As stated in 47 OAG 278, 279:

"The use of the terms 'joint' and 'cooperative' imply that
each municipality, and not only one, has an interest in the
power or duty to be exercised under the agreement."

Without necessity of listing all statutes which may be ap
plicable it must be conceded that the county has an interest
and duty to provide law enforcement in all of the villages
and towns, and that the sheriff and his deputies can enforce
village or town ordinances if necessary to maintain peace
and order. Sec. 59.24, Stats.

Towns are required to maintain peace and order within
the town by constables or police. Sees. 60.19 (1) (a), 60.18
(3), 60.29 (7) - (9), 60.54. A constable has general law
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enforcement duties, including' that provided by sec. 60.54
(6), which provides:

" (6) Cause to be prosecuted all violations of law of which
lie has knowledge or information."

Sees. 288.11 and 288.12 impose on the town chairman a
duty to cause to commence actions for all forfeitures which
he shall know or have reason to believe have been incurred
in his town. This would include county and state forfeiture
actions. Also see sec. 288.10. Town officials, therefore, have
a duty to enforce county ordinances which are effective in
the town.

Villages of over 5,000 must have a police department.
See sec. 61.65, Stats.

Villages are required to elect a constable under sec. 61.19
and may have a village marshal. See sees. 61.28, 61.29 for
powers. Each has the power of a constable and the duty to
enforce all laws within his village. This would include coun
ty ordinances which are effective in the village. A village
may be reason of sec. 61.195 proceed pursuant to sec. 66.01
to discontinue the office of marshal or constable. However,

the president and each trustee are also officers of the peace,
and cannot escape their duties to enforce the peace by doing
away with regular police officers.

Enforcement of village ordinances and state laws usually
suffers where a village abrogates its duty and attempts to
have the sheriff's department and/or county traffic officers
fill the needs for police protection. The authority of county
traffic officers who are not also deputy sheriffs is ex
tremely limited. Sec. 83.016, Stats. The duty of the sheriff
and his deputies extends within the borders of a village,
especially where state statutes are concerned. Such officers
usually prefer to act within a village only in cooperation
with local police in most matters. At 46 OAG 283 it is
stated:

"As a general proposition a law enforcement officer is
clothed with the powers and correlative responsibilities of
his office anywhere within the territorial limits of the
governing body for which he acts. Thus, the sheriff, town
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constable, village marshal, and city police officer, have
the duty and responsibility to maintain law and order
throughout. the county, town, village, and city respectively,
regardless of who owns the land or buildings therein. * * *"

Sec. 61.24, Stats., provides in part:

"President. The president * ♦ * shall maintain peace and
good order, see that the ordinances are faithfully obeyed,
and in case of disturbance, riot Or other apparent necessity
appoint as many special marshals as he shall deem neces
sary, who for the time being shall possess all the powers
and rights of constables. He shall have charge of the village
jail, which he shall conduct in the manner provided in s.
62.09 (13) (c); but he may delegate this duty to the con
stable or any police officer of the village."

Sec. 61.31, Stats., provides:

"(1) The president and each trustee shall be officers of
the peace, and may suppress in a summary manner any
riotous or disorderly conduct in the streets or public places
of the village, and may command assistance of all persons
under the same penalty for disobedience provided in section
61.28.

" (2) Every village police officer shall possess the powers,
enjoy the privileges, and be subject to the liabilities con
ferred and imposed by law upon village marshals."

It can be said, therefore, in general, that a village cannot
drop "police protection." If a village president and board
choose not to have a police department, or a marshal or
constable, they increase their personal responsibility to
keep the peace. They can call upon the sheriff in matters of
keeping general order and enforcement of state laws. How
ever, they cannot force the county to provide the same
t3rpe or degi'ee of "police protection" which the inhabitants
or frequenters of a village are entitled to.

Having concluded that the county and town have separate
statutory power to enforce state law, county ordinances and
town ordinances within a town, I am of the opinion that
sec. 66.30, Stats., permits some latitude for counties to con-
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tract with towns to furnish or supplement certain law en
forcement services in the town. The same can be said as be

tween a county and village.

It can be argued that since the county already has law
enforcement duties with respect to the maintenance of law
and order in the town (or village), that it would be against
public policy for the town (or village) to have to pay for
the protection it is already entitled to.

The answer to this argument is that in our complex sys
tem of law enforcement there are areas of special local
concern and emphasis. The legislature has provided for con
current duties in certain areas of law enforcement and that

the effectiveness of law enforcement be enhanced by sup
plement. While there are benefits from such supplementary
arrangement, including checks, areas of primary responsi
bility and direct local control, equal benefits might well
accrue through cooperative arrangements. By enactment of
sec. 66.30, Stats., the legislature has left the policy deter
mination as to whether there should be a cooperative ar
rangement, by contract, to the local legislative bodies con
cerned. The local units of government cannot, however,
avoid their ultimate responsibilities of maintaining peace
and order in their respective units by means of cooperative
arrangements. Some of the duties and services may be
shifted to the other unit of government, but the basic re
sponsibility involved cannot.

Before considering any cooperative arrangement, consid
eration should be given to the provisions which are avail
able for mutual assistance between law enforcement agen
cies by reason of sees. 66.805, 66.315, Stats.

RWWiRJV

Chiropractor's Excuse—Schools—^Although school auth
orities in Wisconsin are not required by law to accept an
excuse from a licensed chiropractor as sufficient proof of a
child's inability to attend classes regularly, sec. 118.15,
Stats., requires that school authorities may not refuse to
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consider any reasonable evidence, properly submitted, which
tends to prove that a child is not in proper physical or men
tal condition to attend school.

July 25, 1969.

D. N. Lamoureux, B.C., Secretary

Chiropractice Examining Board

You have requested my opinion on the following ques
tions :

"1. Can an excuse from a licensed chiropractor given after
examination of the student by him, and on the basis of such
examination, be lawfully refused by public school authori
ties in Wisconsin?

"2. Can public school authorities lawfully adopt a rule
requiring that, in order for a pupil to be excused from physi
cal education classes, or any other classes requiring physical
stress and strain in the school, he must present an excuse
signed by a physician?"

Unless lawfully exempted, children are required to attend
the appropriate public or private school during the full
period and hours that the school is in session. Physical edu
cation classes are part of the standard curriculum require
ment for eveiy pupil. Sec. 118.01 (3), Stats. School authori
ties may cause an action to be brought, under sec. 118.15,
Stats., based on a child's unlawful absence from school. Sec.
118.15 (1), Stats., entitled "Compulsory School Attendance,"
provides in relevant pai't:

"(1) Unless the child has a legal excuse, any person hav

ing under his control a child between the ages of 7 and 16

years shall cause such child to attend school regularly, dur
ing the full period and hours, religious holidays excepted,

that the public or private school in which such child should

be enrolled is in session, to the end of the school term, quar

ter or semester of the school year in which he becomes 16

years of age.
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"(2m) A school board may permit a pupil who is in good
standing academically to attend school part-time during his
last school term preceding graduation from high school.

"(3) This section does not apply to any child who is not
in proper physical or mental condition to attend school, to
any child exempted for good cause by the school board of
the district in which the child resides or to any child who
has completed the full 4-year high school course. The cer
tificate of a reputable physician in general practice shall
be sufficient proof that a child is unable to attend school.

It is clear from the language of the statute that school
authorities have reasonable discretion in determining whe
ther a child should be attending school regularly and in
exempting a child from the compulsory school attendance
requirement. School authorities are charged with the re
sponsibility of causing an action to be brought under sec.
118.15 (5), Stats., when any child is "unlawfully and habitu
ally absent from school." Sees. 118.16 (4), (5), Stats. Such
responsibility necessarily implies the power to determine
whether an absence is lawful or unlawful. Therefore, school
authorities have the power to determine the adequacy of a
health disability excuse for the limited purpose of deciding
whether an action under sec. 118.15 (5) should be com
menced.

The compulsory school attendance section "does not ap
ply to any child who is not in proper physical or mental
condition to attend school." Sec. 118.15 (3), Stats. It would
be a defense to prosecution that a child is not in proper
physical or mental condition to attend school, irrespective
of any contrary ruling by school authorities. The controlling
fact is the physical or mental disability itself, not the school
authorities' permission to be absent.

The "certificate of a reputable physician in general prac
tice" is the only evidence which mnst by statute be accepted
by school authorities as "sufficient proof" that a pupil is
physically or mentally disabled and cannot attend school.
Sec. 118.15 (3), Stats. The term "physician," as used in this



80 Opinions of the Attorney General

section, does not include a licensed chiropractor. See sec.
990.01 (28), Stats.; Corsten v. Industrial Comm. of Wis.,
(1982) 207 Wis. 147, 240 N.W. 834; Isaacson v. Wisconsin
Casualty Assoc., (1925) 187 Wis. 25, 203 N.W. 919. There
fore, neither a court nor school authorities under the present
statute would be required to accept an excuse from a li
censed chiropractor, in and of itself, as sufficient proof
that a child is unable to attend school.

However, it is my opinion that sec. 118.15, Stats., requires
that school authorities consider any reasonable evidence,
properly submitted, which tends to prove that a child is
not in proper physical or mental condition to attend school
regularly. School authorities must decide whether such evi
dence establishes that the child should be exempted from
attendance as provided under sec. 118.15, Stats. If they are
not satisfied that the evidence warrants exemption they
may ask for additional information, commence an investiga
tion or proceed to cause a prosecution. But should a prose
cution be commenced, whether the child was in proper phy
sical or mental condition to attend school would be a matter

of fact to be determined by the court.

With regard to your second question, a school board may
make rules for the "organization, graduation and govern
ment of the schools of the school district ***" sec. 120.13,
Stats. See also, sec. 120.49, Stats. The power thus granted
is sufficiently broad to allow the board to adopt reasonable
rules and regulations dealing with government of the school
and discipline of the pupils. 27 OAG 447; State ex rel.

Dresser District Board, (1908) 135 Wis. 619, 116 N.W. 232.

However, the rule or regulation cannot be arbitrary or un

reasonable and must have some reasonable relation to the

problem sought to be remedied. Morrow v. Wood, (1874)

35 Wis. 59; State ex rel. Beattie v. Board of Educ., (1919)

169 Wis. 231, 172 N.W. 153. And the board has no power to

promulgate a rule which is inconsistent, or in conflict, with

a statute. State ex rel. Wasileivski v. Board of School Di

rectors, (1961) 14 Wis. 2d 243, 111 N.W. 2d 198, cert, den.,

appeal dismissed, 370 U.S. 720, 82 S.Ct. 1574, 8 L.Ed. 2d 802.
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As set forth above, sec. 118.15 (3), Stats., requires the
school board to accept as "sufficient proof" of physical or
mental disability, the "certificate of a reputable physician
in general practice." However, a school board rule providing
that such a certificate is the only valid proof acceptable
would appear to be arbitrary and unreasonable. It would in
effect avoid the responsibility of school authorities to de
termine, in an individual case, whether the physical or men
tal disability is of such a nature as to justify non-attend
ance. In addition, sec. 118.16 (1), Stats., provides that
"*** Upon request of the truant officer, a statement from
the local health officer or nurse or attending physician
shall be submitted explaining the cause of the pupil's ab
sence." Safeguards for the veracity of that statement are
provided. See sec. 118.15 (5), Stats. A nurse is certainly
not a physician; nor is there any requirement that a local
health officer be a physician. See 57 OAG 245.

Sec. 118.15 and 118.16 make it abundantly clear that evi
dence from sources other than physicians may be sufficient
proof of physical or mental inability to attend school. Any
rule promulgated by school authorities limiting such evi
dence solely to excuses submitted by physicians would be
in conflict with the clear intent of sees. 118.16 (1) and
118.15 (3), Stats.

RWW:JBB:AAS

Federal Aid—Students—When an institution of higher
education has a reasonable belief or actual knowledge that
a student-applicant for federal assistance may not be eligi
ble for federal aid by reason of a criminal conviction or the
institution's sanction either of which arose out of a campus
disturbance, the institution must provide a hearing pursu
ant to sec. 504, P.L. 90-575, Oct. 1968, to determine the
student's eligibility for federal benefits.

School sanction or criminal conviction based on activity
involving a campus disturbance does not, as a matter of
law, foreclose a student from state programs.
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August 14, 1969.

Eugene R. McPhee, Director

Wisconsin State Universities

You have requested my opinion regarding the eligibility
of approximately twenty-five students for federal student
assistance.

The twenty-five students had been suspended from the
State University-Oshkosh last December for engaging in
rioting on the campus. Subsequent to their suspension they
had, it is my understanding, been convicted of a criminal
charge arising out of the campus disturbance. It is my
further understanding that the period of their suspension
has expired and that they are now seeking readmission at
Oshkosh and federal assistance.

You are primarily concerned with the question of whether
the university has discretion in the matter of granting fed
eral assistance or whether the granting of such aid has been
prohibited by act of congress.

The applicable federal law reads in part:

"Eligibility for student assistance—Conviction of crimes
involving force, disruption, or seizure of property of the
educational institution.

"(a) If an institution of higher education determines, af
ter affording notice aind opportunity for hearing to an
individual attending, or employed by, such institution, that
such individual has been convicted by any court of record
of any crime which was committed after October 16, 1968,
and which involved the use of (or assistance to others in the
use of) force, disruption, or the seizure of property under
control of any institution of higher education to prevent
officials or students in such institution from engaging in
their duties or pursuing their studies, and that such crime
was of a serious nature and contributed to a substantial

disruption of the administration of the institution with re
spect to which such crime was committed, then the institu
tion which such individual attends, or is employed by, shall
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deny for a period of two years any further payment to, or
for the direct benefit of, such individual under any of the
programs specified in subsection (c) of this section. If an
institution denies an individual assistance under the author

ity of the preceding sentence of this subsection, then any
institution which such individual subsequently attends shall
deny for the remainder of the two-year period any further
payment to, or for the direct benefit of, such individual
under any of the programs specified in subsection (c) of
this section.

"Refusal to obey regulations or orders; disruption of ad
ministration of institution

"(b) If an institution of higher education determines, af
ter affording notice and opportunity for hearing to an in
dividual attending, or employed by, such institution, that
such individual has willfully refused to obey a lawful regula
tion or order of such institution after October 16, 1968, and
that such refusal was of a serious nature and contributed to

a substantial disruption of the administration of such insti
tution, then such institution shall deny, for a period of two
years, any further payment to, or for the direct benefit of,
such individual under any of the programs specified in sub
section (c) of this section.

"Covered programs

" (c) The programs referred to in subsections (a) and (b)
of this section are as follows:

"(1) The student loan program under title II of the Na
tional Defense Education Act of 1958.

"(2) The educational opportunity grant program under
part A of title IV of the Higher Education Act of 1965.

"(3) The student loan insurance program under part B
of title IV of the Higher Education Act of 1965.

"(4) The college work-study program under part C of
title IV of the Higher Education Act of 1965.

"(5) Any fellowship program carried on under title II,
III, or V of the Higher Education Act of 1965 or title IV or
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VI of the National Defense Education Act of 1958." (Tit.
20 U.S.C.A. Sec. 1060) P.L. 90-575, title V, s. 504, Oct. 16,
1968).

As can be seen from the above quoted act, eligibility for
federal asistance depends on the results of a hearing held
for that express purpose. The obvious question is whether
the university is obligated to hold such a hearing. In this
respect the act is ambiguous and resort may be had to rules
of statutory construction.^

I have recently been advised that the office of education
has not adopted any regulation designed to force compliance
upon educational institutions.- Notwithstanding, the office
of education has issued the statement that * * an insti

tution may arbitrarily decide not to activate the statutory
machinery. Such an interpretation of Sec. 504 (a) and (b)
is not correct."^

It is a common rule of statutory constiniction that the
interpretation of a statute by the agency having the re
sponsibility of its enforcement is entitled to great weight.^
Further, to say that the provisions of sec. 504 are not
mandatory could vitiate the purposes of the statute and
would violate the rule of construction that statutes are to

be interpreted so as to give them force and effect.®

In the light of these rules of statutory construction, I
can only conclude that sec. 504 places a duty upon educa
tional institutions to initiate a hearing whenever it has a
reasonable belief that a student-applicant would fall within
the prohibition of the statute.®

^50 Am. Jur. s. 225, Statutes.
The office of education does, however, require each institution to
report the number of students whose federal assistance was
terminated imder the act.

•No. 8, May 27, 1969, Keeping You Posted by office of education.
*2 Am. Jur. 2d 241, Admin'. Law.
*50 Am. Jur. s, 357, Statutes.
•"As with any provision of law. Section 504 demands compliance
in good faith by those to whom it applies. So we expect that colleges
and universities will strive in good faith to implement its pro
visions for aid termination where the facts disclose the 'abuse'

(Continued on bottom of Page 85)
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As to the twenty-five or so students—applicants at State
University-Oshkosh—I am of the opinion that federal assis
tance cannot be either granted or denied without a hearing;
that eligibility for federal assistance must depend on the
results of the hearing.

As further indicia of legislative intent P.L. 90-557 s.
411, October 11, 1968, reads:

"Sec. 411. No part of the funds appropriated under Act
shall be used to provide a loan, guarantee of a loan or a
grant to any applicant who has been convicted by any court
of general jurisdiction of any crime which involves the use
of or the assistance to others in the use of force, trespass or
the seizure of property under control of an institution of
higher education to prevent officials or students at such an
institution from engaging in their duties or pursuing their
studies."

The appropriation that sec. 411 refers to apparently in
cludes for the cuiTent year the national defense student
loan program, federally insured student loans, state guar
antee loans and private nonprofit loans.

Currently pending in congress is sec, 407 of the 1969
HEW Appropriation Act which reads in part:

"None of the funds appropriated by this Act shall be
used to formulate or carry out any grant to any institution
of higher education that is not in full compliance with Sec
tion 504 of the Higher Education Amendments of 1968
(Public Law 90-575)."

• In regard to the hearings, ineligibility for benefits is
mandatory upon a showing at the hearing that the appli
cant was either convicted of a criminal offense or found

guilty in a school disciplinary hearing which conviction or
school proceeding involved misconduct engaged in after
October 16,1968, that seriously and substantially contribut-

has taken place. Ck>nipliance in this sense is mandatory and, as
I have already indicated, we have every good reason to believe
educational institutions genuinely intend to comply." Secretary
of Health, Education, and Welfare, Robert H. Finch, before the
House Special Subcommittee on Education,' April 18, 1969.
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ed to the disruption of the administration of the institution
or use of the facilities by those entitled to their use which
involved the use of or assistance to others in the use of

force, disruption or seizure. The issues presented in the
hearing are the identity of the student and whether the
conviction or school sanction involved conduct as described

in the statute.

In this same regard it would not be proper, in my further
opinion, to consider any issue other than those above dis
cussed. For example, it would not be proper in the case of
either the criminal conviction or the student disciplinary
sanction to in effect review those prior determinations by
allowing the student to raise the issue that he really wasn't
guilty for he had been forced or coerced in participating in
the disruption.

The school has no authority to review the prior decisions
which are presumed under the law to be valid.

Any suspension under the statute commences on the date
of the determination of ineligibility and runs for a period
of two years from that date.

Additionally, you have requested my opinion as to whe
ther these same students are barred by law from participat
ing in the many state student programs.

At the present time there is no specific state statute

comparable to the federal act just discussed.^ Consequently,

it is necessary to review the specific standards upon whidi

the benefits are granted to determine whether the stu

dents are necessarily barred from participating. In this re

gard, you have specifically referred to those programs

authorized by sees. 37.11 (12), 37.11 (15), 37.11 (17), 39.31

and 39.32, Stats.

Sec. 37.11 (12), Stats., creates a scholarship dependent

upon bona fide residency, being a good student (scholastic),

financial need and qualification of leadership.

'Such legislation is, however, pending; see BiUs 538, 4428 and 260A.



Opinions op the Attorney General 87

Sec. 37.11 (15), Stats., establishes a scholarship having
comparable criteria in the preceding section excepting resi
dency.

Sec. 37.11 (17), Stats., creates a scholastic grant to needy
and worthy nonresidents who are deserving of relief be
cause of extraordinary circumstances.

The conduct of the students in question, which gave rise
to the school sanctions and criminal convictions, does not, in
my opinion, as a matter of law, conflict with the prescribed
standards nor necessarily bar the students from considera
tion under these three programs.

The honor scJiolarship created by sec. 39.31, Stats., is only
available to "first-time, full-time freshman" and, therefore,
not relevant to the students in question.

Sec. 39.32, Stats,, creates a student loan fund. This state
progi*am is in conjunction with the federal program created
by P.L. 89-329 and 89-287.

P.L. 89-329 relates in part to federal, state and private
programs of low-interest insured loans to students in insti
tutions of higher education. Specific reference is made to
this program in Tit. 20, U.S.C.A, s. 1060 (c) (3), as a covered
program. Consequently, it is my opinion that eligibility of
the students in question for an insured loan under this state
program is dependent upon a hearing as provided in tit. 20
U.S.C.A. s. 1060.^

Sec. 39.35, Stats., creates a teacher scholarship program.
The standards for eligibility are set forth in the statute and
do not foreclose the students in question from participation
in this program. However, any suspended student who has
been under this program when suspended would not appear
to be eligible in view of the provisions of subs, (d) which
requires the maintenance of a certain scholastic standing.

In conclusion it may be stated as a general proposition,
the twenty-five students in question are not barred from

This is true regardless of whether the loan is made by a private
corporation under sec. 39.33, Stats., guaranteed student loan pro
gram; also see Note 7.
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the state programs by reason of their having engaged in
disruptive activity on the Oshkosh campus last fall.

RWWrCAB

Apportionment—County Lines—Recent U.S. Supreme
Court decisions requiring almost absolute equality of popu
lation among electoral districts render nugatory the state
court's construction of art. IV, sec. 4, Wis. Const., as pro
hibiting assembly districts from dividing counties except
where a county is entitled to more than one assembljonan.

August 15, 1969.

The Honorable, The Assembly

By 1969 A, Res. 34 you have requested my opinion as to
whether art. IV, sec. 4, Wis. Const., prohibits establishing
assembly districts which cross county lines. That section
provides that assembly districts "be bounded by county,
precinct, to\vm, or ward lines * * You point out that
prior to 1892 some such districts did cross county lines and
that this was held unconstitutional in State ex rel Atty.
Gen. V. Cunningham, (1892) 81 Wis. 440, 51 N.W. 724.
Also, you state that the populations of the present assembly
districts vary from 32.5% above the average to 43.7 % below
the average.

Art. IV, sec. 4, Wis. Const., was discussed at length in the
Cunningham case and was held to require that each as
sembly district be bounded by county lines only except that
when a county is entitled to more than one assemblyman,
the county may be divided into two or more assembly dis
tricts, using town and ward lines. ["Precinct," which also
appears in art. IV, sec. 4, had ceased to have any signifi
cance as there used, by the time of the Cunningham case,
as the opinion noted at page 520.] Since that decision and
within the past decade, several decisions by the United
States Supreme Court have altered materially the earlier
concepts of the meaning of the equal protection clause of the
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Fourteenth Amendment to the Federal Constitution, as ap
plied to laws apportioning legislative districts.

In Reynolds v. Sims, (1964) 377 U. S. 5^, 84 S.Ct. 1362,
12 L.ed. 2d 506, the court held invalid an Alabama legisla
tive apportionment on the grounds that it was not based on
population. The opinion stated, 377 U.S. at 566-567:

* * we conclude that the Equal Protection Clause

guarantees the opportunity for equal participation by all
voters in the election of state legislators. Diluting the
weight of votes because of place of residence impairs basic
constitutional rights under the Fourteenth Amendment
4: 4: 4: "

The opinion also held, at page 584:

"* * * With respect to the operation of the Equal Pro
tection Clause, it makes no difference whether a State's ap
portionment scheme is embodied in its constitution or in
statutory provisions. * * »"

The majority opinion in Kirkpatrick v. Preisler, (1969)
394 U.S. 526, 89 S.Ct. 1225, at 1230, 22 L.ed. 2d 519,
quoted with approval the following language from the
Reynolds case:

* * '[N] either history alone, nor economic or other
sorts of group interests, are permissible factors in attempt
ing to justify disparities from population-based representa
tion. Citizens, not history or economic interests, cast votes.'
4: H: sK"

On the same page the Kirkpatriek opinion rejected the
contention that population variances among districts are
justifiable if they are a necesary result of adherence to
countj'- boundaries. The opinion put it thusly:

"Similarly, we do not find legally acceptable the argu
ment that variances are justified if they necessarily result
from a State's attempt to avoid fragmenting political sub
divisions by drawing congressional district lines along ex
isting county, municipal, or other political subdivision boun
daries. * * *"
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I do not consider it a sufficient distinction that your prob
lem concerns state legislative districts whereas Kirkpcitrick 
was concerned with congressional districts. The principles 
are the same in each case, and the Reynolds case in 1964 
had made it clear that the equal protection requirements 
applied to the apportionment of districts of state legisla
tures. 

Despite some of the sweeping language used in the 
Kirkpatrick opinion, the majority expressly stated that 
the test to be applied is whether the apportionment is as 
nearly as practicable such that one man's vote is worth as 
much as another's, recognizing that mathematical precision 
may be impossible. In Kirkpatrick the variances ranged 
from 3.13% above, to 2.83% below, average. However, the 
lower court found that the Missouri legislature had relied 
on census figures less accurate than the federal census; 
that simple switching of whole counties would reduce mark
edly the variances from average; and that the . legislature 
had rejected a plan with smaller variations than those of 
the plan adopted. Thus the United States Supreme Court 
concluded that Missouri had not limited the population 
variances to those "which are unavoidable despite a good
faith effort to achieve absolute equality, or for which justi
fication is shown." 89 S.Ct. at 1229. 

Kirkpatrick and Wells v. Rocke/ eller, (1969) 394 U.S. 
___ ., 89 S.Ct. 1234, 22 L.ed. 2d 535, decided on the 
same day, adhere to the position that the burden is upon 
the proponent of a districting plan to justify deviations from 
equality in the populations of the various districts. Unhap
pily, neither opinion sets forth any standards as to what 
constitutes justification, other than a good-faith effort to 
achieve absolute equality as nearly as practicable, yet "jus
tification" is stated in the last above quotation as an alter
native to the good-faith effort. 

One can only surmise how the court would rule in the 
case of an apportionment plan based upon county lines, ex
cept for counties entitled to more than one assemblyman 
apiece, and keeping population variances between distiicts 
to a spread of, say, plus or minus 1 % from average. Such 
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a plan might be upheld if it were the product of a good-
faith effort to achieve equality, if some compelling reasons
for adherence to county lines could be shown, and if no al
ternative plan more nearly achieving equality were readily
available. In my opinion the Wisconsin Constitution no
longer may be considered as prohibiting assembly districts
from crossing county lines, in view of the emphasis the
United States Supreme Court has placed upon population
equality among electoral districts. Nevertheless, apportion
ment of assembly seats should be done in accordance with
both federal and Wisconsin constitutions, if possible. In
other words, the county line requirement of Cunningham
should be followed insofar as it does not compel disregard
for the requirements of the federal equal protection clause.

RVi^^iEWW

Indian Lands—Zoning Restrictions—Under the grant of
civil and criminal jurisdiction contained in 18 U.S.C. §1162
and 28 U.S.C. §1160, restrictions on land use through duly
enacted zoning ordinances may be applied to lands held by
the United States in trust for the Winnebago Indian Tribe
so long as they do not conflict with federal treaty, agree
ment or statute, and so long as any land use sought to be
proscribed is not a federal governmental function.

August 25, 1969.

Ray C. Feldman, Jr.

District Attorney Juneau County

You have requested my opinion on whether the Juneau
County zoning ordinance (as adopted by one of the towns
within the county) may be applied to certain lands within
the town which are held in trust by the federal government
for the benefit of the Wisconsin Winnebago Indian Tribe.

It appears that certain lands in the town of Lyndon were
deeded to "The United States of America in trust for the

Wisconsin Winnebago Tribe" on April 22, 1966. The deed
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recites that title to the land was "taken pursuant to the
Act of June 18, 1934 (48 Stat. 985) ... ." That Act (25
U.S.C. 465) authorizes the secretary of the interior to ac
quire "any interest in lands ... or surface rights to lands
.  . . for the purpose of providing land for Indians." The
act further provides that title to any such lands "shall be
taken in the name of the United States in trust for the

Indian tribe ... for which the land is acquired." Such trust
lands are declared to be exempt from state or local taxation.

Members of the Winnebago Tribe who live on this land
operate a stand during the summer months for the purpose
of selling baskets, Indian crafts and other souvenirs to
tourists. Prior to the time such activity was begun, the
town had duly adopted the county zoning ordinance and the
area in question was zoned residential, excluding any com
mercial use.

The Indians contend that the zoning laws and ordinances
are inapplicable to these trust lands. They base their con
tention on: (1) a 1942 opinion of the acting solicitor for the
U. S. Department of the Interior (58 I.D. 52 (1942) which
concludes that a state may not interfere with such trust
lands through application of zoning laws; (2) a recent
Washington state case (Snohomish County v. Seattle Dis
posal Co., (1967) 70 Wash. 2d 668, 425 P. 2d 22; cert. den.
389 U.S. 1016; reh. den. 390 U.S. 930) which held that a
use permit requirement imposed by local zoning ordinances
constituted a "burden" or "encumbrance" on the land and
could not be imposed against the tribe; and (3) the exemp
tion from Wisconsin zoning laws of certain land uses be
longing to or inherent in the federal government.

Because the situation you describe does not involve tribal

treaty rights, we need not be concerned with the problems
discussed in 53 OAG 222 and 56 OAG 1,1, dealing with

the applicability of state fish and game laws to certain In
dian lands. Moreover, the above-mentioned 1942 solicitor's

opinion is inapplicable here. More than ten years after that

opinion was issued. Congress enacted 28 U.S.C. §1360, which

provides in part as follows:
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"(a) Each of the States or Territories listed in the fol
lowing table shall have jurisdiction over civil causes of
action between Indians or to which Indians are parties which
arise in the areas of Indian country listed opposite the name
of the State or Territory to the same extent that such State
or Territory has jurisdiction over other civil causes of
action, and those civil laws of such State or Territory that
are of general application to private persons or private
property shall have the same force and effect within such
Indian country as they have elsewhere within the State
or Territory:

"State or

Territory of Indian country affected

:K $ 4:

"Wisconsin All Indian country within the state.

" (b) Nothing in this section shall authorize the alienation,
encumberance, or taxation of any real or personal property,
including water rights, belonging to any Indian or any In
dian tribe, band, or community that is held in trust by
the United States or is subject to a restriction against
alienation imposed by the United States; or shall author
ize regulation of the use of such property in a manner in
consistent with any Federal treaty, agreement, or statute
or with any regulation made pursuant thereto; * *

For the companion statute dealing with criminal jurisdic
tion, see 18 U.S.C. §1162.

Congress has, of course, plenary power to deal with In
dians, and the extent to which tribal Indians should be

emancipated from their status as wards of the federal
government is a matter which rests entirely within the dis

cretion of Congress. Super, et al, v. Work, (D. C. Circ,,

1925) 3 Fed. 2d 90, affirmed per curiam 271 U.S. 643;

Lone Wolf v. Hitchcock, (1903) 187 U.S. 53; United States

V. Waller, (1917) 243 U.S. 452. In pasing 28 U.S.C. §1360

and 18 U.S.C. §1162, Congress determined that, with certain

limited exceptions, the civil and criminal laws of the state

shall apply to Wisconsin Indians.
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The exception that concerns us here is the statement in
28 U.S.C. §1360 (b) that nothing in that section "shall
authorize the . . . encumbrance" of any Indian trust lands.
Sndhomish County vs. Seattle Disposal Co., supra, held that
a county zoning ordinance constituted an "encumbrance"
within the meaning of 28 U.S.C. §1360 (b) and could not be
applied to trust lands. 425 P. 2d at p. 26. In so holding, the
court cited several Washington cases stating that any bur
den on land—^including zoning restrictions—is an "encum
brance." Wisconsin, however, takes a contrary view. Miller
V. Milwaukee Odd Fellows Temple, (1932) 206 Wis. 547,
240 N.W. 193, was an action for declaratory judgment on the
marketability of title to certain property. The argument was
raised that certain restrictions on the use of the property
imposed by a zoning ordinance were encumbrances which
entitled the purchaser to declare the contract at an end.
In rejecting this contention the court held (206 Wis. at p.
559):

"This matter was given very careful consideration by the
trial court and it is considered that it correctly held that
the restrictions imposed by the zoning ordinance or the
laws of the state are not incumbrances within the meaning

of that term as used in a contract to convey real estate.

« He iitff

This holding has been reaffirmed in several later cases.
See Kend v. Herbert Finance Co., (1933) 210 Wis. 239, 246
N.W. 311; Lasher v. Patrovshy, (1953) 264 Wis. 589, 60
N.W. 2d 336; George v. Oswald, (1956) 273 Wis. 380, 78
N.W. 2d 763; Brunke v. Pharo, (1958) 3 Wis. 2d 628, 89
N.W. 2d 221; Venisek v. Draski, (1967) 35 Wis. 2d 38, 150
N.W. 2d 347. See also Kucirek & Beuscher, "Wisconsin's Of
ficial Map Law." 1957 Wis. L, Rev., 176, 201 et seq.

The word "encumbrance" in 28 U.S.C. §1160 (b), given
its commonly accepted meaning and taken in context with
the accompanying language ("alienation ... or taxation"),
cannot be said to prohibit any and all state restrictions on
the use to which the land may be put. Succeeding (and
separate) portions of the sections apply specifically to land
use regulation and prohibit such regulation "in a manner
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inconsistent with any Federal treaty, agreement . . .
statute . . . or . , . regulation." I am unaware of any such
conflict, and this opinion assumes that none exists.

What Congress intended was to prohibit the alienation
and taxation of trust lands, and also any "encumbrances"
on the fee interest and transferability of the lands. In Wis
consin, restrictions imposed by zoning ordinances do not
so "encumber" the lands and that exception to the general
gi'ant of state jurisdiction drops out. Such a construction is
in harmony with the stated purpose of the federal act,
which was one in a series of acts designed to extinguish the
special status of our Indian citizens and Indian lands. The
senate committee report accompanying the bill creating 26
U.S.C. §1360 clearly indicates that its purpose was to per
mit state courts to extend to Indian lands "the substantive

civil laws of the respective states insofar as those laws are
of general application to private persons or private proper
ty ... ." Senate Report 699, H. R. 1068, July 27, 1953; 1953
U. S. Code Congressional & Administrative News, pp. 2409,
2412.

It is my opinion, therefore, that a zoning ordinance is not
an encumbrance per se within the meaning of 28 U.S.C.
§1360. All zoning is, of course, grounded in the police power
and a different rule might prevent the state, in the reason
able exercise of this power, from enforcing on Indian lands
such laws as are designed to prevent pollution of the state's
waters; to control and reduce air pollution; to secure com
pliance with electrical and safety codes; to protect the pub
lic health, etc.

The Indians quite properly raise another question, how
ever. Wisconsin's zoning enabling law (sec. 62.23, Stats.) is
regarded as exempting from any zoning control by the lo
cality land and uses belonging to the state, county and fed
eral government, so long as such uses are governmental in
nature as distinguished from uses which are merely pro
prietary. Cutler, Zoning Law and Practice in Wisconsin,
(The Institute of Continuing Legal Education, Wisconsin
Property Law Series, Vol. 1) p. 89; Bassett, Zoning, p. 212;
2 Metzenbaum, Law of Zoning (2d ed.) 1289; Green County
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V. Monroe, (1958) 3 Wis. 2d 196, 198-199, 87 N.W. 2d 827;
Milwaukee v. McGregor, (1909) 140 Wis. 35, 121 N.W. 642.

Examples of matters considered to be the sort of "gov
ernmental functions" which cannot be prohibited by local
zoning ordinances are: parking meters, state office build
ings, schools, courthouses, fire departments, waterworks,
etc. See 61 ALR 2d 974-976. The Wisconsin court, in a long

line of cases dealing with the "internal improvements" clause
of the state constitution, has consistently adhered to the
rule that public works used by and for the state in the
performance of its "governmental functions" do not come
within the constitutional ban. In these cases the court has

cited the following examples of "governmental functions":

" ' * * * a state capitol, state university, penitentiaries,
reformatories, asylums, quarantine buildings, and the like,
for the purposes of education, the prevention of crime,
charity, the preservation of public health, furnishing ac
commodations for the transaction of public business by state
officers, and other like recognized functions of state gov
ernment.' * ♦ » " State ex rel. La Follette v. Renter, (1967)
33 Wis. 2d 384, 401; 147 N.W. 2d 304.

In my opinion, the operation of private souvenir stands on
the trust lands is not the type of federal "governmental
function" which would make such use exempt from the zon
ing laws. These laws ai'e, after all, made expressly applicable
to Wisconsin Indian lands by 28 U.S.C. §1360. Unless federal
legislation or valid and binding treaty obligations prohibit
the exercise of state jurisdiction, the state may exercise its
police power (including the power to zone) over Indian lands
so far as may be reasonable necessary to preserve the
health, safety and general welfare of its citizens—includ
ing, of course, its Indian citizens. See 48 Am. Jur. Indians,
pp. 572-3, sec. 48, and the dissent of Hale, J., in Snohomish
County V. Seattle Disposal Co., supra, pp. 27-30.

I therefore conclude that the occupants of the Indian lands
in question are subject to the particular zoning ordinances
of the town as described above, insofar as such ordinances
do not conflict with any federal treaty, agreement or stat
ute. What has been said does not, of course, restrict the
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rights of the persons involved to seek variances or excep
tions from the applicable zoning ordinances for what appear
to be minimal violations.

R\W:WFE

Judicial Terms—ConstitutiorMlity—^Act resulting from
passage of A.B. 57 (1969) which would advance starting
date of office of judge for newly created 2nd branch, 3rd
judicial circuit, six months, and advance end of term twelve
months, where election has taken place but judge-elect has
not taken office would be unconstitutional. Sees. 252.015

(1) (bm), 252.01, Stats., sees. 6, 7, art. VII, Wis. Const.

August 29, 1969.

The Honorable the Senate

S. Res. 18 (1969), dated July 8, 1969, requests my opin
ion on the constitutionality of an act which would result
from enactment of A. B. 57 (1969) which changes the com
mencement and expiration dates for the office of the newly
created 2nd branch of the Brd judicial circuit. A new judge
has been elected to the post, but has not taken office.

Sec. 252.015 (1) (bm). Stats., provides that the 3rd ju
dicial circuit shall have two branches. This section was

created by sec. 2, ch. 275, Laws 1967.

Sec. 16, ch. 275, Laws 1967, provided for the election of a
circuit judge for such branch, as follows:

"SECTION 16. A judge for the 2nd branch of the 3rd
judicial circuit shall be elected in Winnebago and Calumet
counties in the spring election of 1969. The term of office
for the judge chosen at this election shall commence on
the first Monday in January 1970 and expire on the first
Monday in January 1976."

At that time and at present the general statute relating
to terms of circuit judges was and is set forth in sec. 252.01,
Stats., which provides:
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'The term of office of every elected circuit judge is 6
years, and until his successor is elected and qualified, which
term commences with the first Monday in January next suc
ceed- his election."

A. B. 57 (1969), introduced January 23, 1969, would
amend sec. 16, ch. 275, Laws 1967, to provide:

"A judge for the 2nd branch of the 3rd judicial circuit

shall be elected to Winnebago and Calumet counties in the
spring election of 1969. The term of office for the judge
chosen at this election shall commence on the-fitst-Monday
m January-1970-Jw?2/1, 1969, and expire on the first Monday
in January 1976 1975"

The bill also provides an appropriation for the July 1,
1969, to December 31, 1969, period.

At the spring election of 1969 one Edmund P. Arpin was
elected judge of the 2nd branch. This opinion assumes that
he has been issued a certificate of election and is otherwise

qualified, but has not taken and filed an oath or entered on
the duties of the office.

A. B. 57 is an apparent effort to accelerate the effective
date of the branch because of the press of judicial business
in the circuit. The commencement of term date is proposed
to be advanced from the first Monday in January, 1970 to
July 1, 1969. The bill if enacted would in fact, however,
shorten the term of the judge elected at the spring election
to five and one-half years, as the expiration date is ad
vanced from the first Monday in January, 1976, to the same
date in 1975. One of the reasons for this advancement is

that the term of the judge of the 1st branch of the 3rd cir
cuit expires on the first Monday in January, 1976.

Generally an office created by act of the legislature may
be abolished in like manner, or the term of the officer oth
erwise shortened by general legislation, after his election,
in the absence of any special provision of the constitution
forbidding it. The State and DeGuenther vs. Douglas, (1870)
26 Wis. 428, 7 Am. Rep. 87.

Circuit judge, however, is a constitutional office and the
legislature must comply with the constitutional provisions
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pertaining to it with respect to establishing new circuits,
changing circuits, adding new branches, compensation, terms
and removal.

It must also be noted that there is a difference between

the term which applies to the office and the term of office
which is personal to the incumbent.

The first question is whether the beginning date of the
term of office may be advanced from the first Monday in
January, 1970, to July 1, 1969, where the election has al
ready taken place but the Judge-elect has not assumed the
duties thereof.

I am of the opinion that it cannot be so advanced so as to
permit the judge-elect to take office at the earlier date. I
am of the further opinion that the term which applies to
the office cannot be advanced to the earlier date to permit a
gubernatorial appointment of the judge-elect or some other
person for the period July 1, 1969, to the first Monday in
January, 1970.

The additional branch was created by ch. 275, Laws 1967,
and become effective on December 28, 1967, the day follow
ing publication. The same chapter provided for the election
of the first judge of said branch and there was no vacancy
to which appointment could be made until and unless a va
cancy occurred after the first judge had been elected and
assumed office. We are not here concerned with what would

be the law in the event that the first judge-elect should die
before taking office.

In State ex rel. Attorney General vs. Messmore, (1861) 14
Wis. 177, it was held that when a new judicial circuit is
created the first judge must be elected by the people. I am
of the opinion that the same rule applies to new branches.

Sees. 6 and 7, art. VII, Wis. Const., provide:

"SECTION 6. The legislature may alter the limits or in
crease the number of circuits, making them as compact and
convenient as practicable, and bounding them by county
lines; but no such alteration or increase shall have the ef
fect to remove a judge from office. In case of an increase of
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circuits, the judge or judges shall he elected as provided in
this constitution and receive a salary of not less than that
herein provided for judges of the circuit court."

"SECTION 7. For each circuit there slmll he chosen hy

the qualified electors thereof one circuit judge, except that
in any circuit in which there is a county that had a popula
tion in excess of eighty-five thousand, according to the last
state or United States census, the legislature may, from
time to time, authorize additional circuit judges to he chos
en. Every circuit judge shall reside in the circuit from which
he is elected, and shall hold his office for such term and
receive such compensation as the legislature shall prescribe."

The judge-elect was chosen at the spring 1969 election
for a term to begin the first Monday in January, 1970, and
to end the first Monday in January, 1976.

The legislature is without power to now alter the term
of office for which the judge-elect was elected. It can be
argued that if an earlier commencement date were to apply
that other qualified persons may have sought the position.
Advancement would deprive the electors from electing the
first judge for the real term. He was elected for a six-year
terni, which was the term applicable to other circuit judges.

A second question is whether the legislature can shorten
the term of office of circuit judges, where the election has
been held and before the term commences.

I am of the opinion that it cannot.

The total effect of the change sought here would be to

shorten the term by six months. However, one year would

be erased from the term for which the judge-elect was

elected. The effect would be removal of the judge from of

fice during the term for which he was elected, and sec. 13,

art. VII, Wis. Const., prescribes that circuit judges shall be

removed only by impeachment. It is immaterial that the

legislative action would have taken place before he had as

sumed the duties of office. State ex rel. Kleist v. Donald,

(1917) 164 Wis. 545, 160 N.W. 1067.
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As noted above, A. B. 67 (1969) would have a 5^-year
terai apply to the first judge to be elected to the branch at
a time a 6-year term was applicable to other circuit judges.

While not controlling, the decision in State ex rel. Pierce
V. Kundert, (1958) 4 Wis. 2d 392, 90 N.W. 2d 628, indicates
that the legislature would have to have substantial reason
for nonuniformity of term. In that case the court stated
that the provisions of sees. 2, 5, 6, 7, and 10, art. VII, Wis.
Const., show a purpose of the framers of the constitution
to provide a system of circuit courts with uniform jurisdic
tion, compensation and term of office, with salaries to be
paid by the state.

RV^rRJV

Legislature—Retirement Benefits—Sec. 26, art. IV, Wis.
Const., constitutes both a limitation of legislative power to
grant extra compensation, and a presumption that any such
expenditure would not be for a public purpose. An amend
ment that would allow for "increased benefits for persons

who have been or shall be granted benefits of any kind
under a retirement system," as proposed in S. Jt. Res. 13,
would not only remove the limitation on legislative authority
to grant such funds, but would also constitute a declaration
that such expenditures would be for a public purpose.

September 5, 1969.

The Honorable the Senate

In S. Res. 9 you requested my opinion whether S. Jt. Res.
13, which would amend sec. 26, art. TV, Wis. Const., to al
low "increased benefits for persons who have been or shall
be granted benefits of any kind under a retirement system,"
is such a broad exemption as to purport to give legislative
authorization in areas not constitutionally subject to state
law, or is so vague as to fail to delimit with sufficient clarity
its scope. S. Jt. Res. 13 reads as follows:
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"Whereas, at the general session of the legislature in
the year 1967 an amendment to the constitution was pro
posed by Senate Joint Resolution 41 and agreed to by a
majority of the members elected to each of the 2 houses,
which amendment reads as follows:

" '(Article IV) Section 26. The legislature shall never
grant any extra compensation to any public officer, agent,
seiwant or contractor, after the services shall have been
rendered or the contract entered into; nor shall the compen
sation of any public officer be increased or diminished dur
ing his term of office [except that when any increase or
decrease provided by the legislature in the compensation of
the justices of the supreme court, or judges of the circuit
court shall become effective as to any such justice or judge,
it shall become effective from such date as to each of

such justices or judges]*. This section shall not apply to
increased benefits for teachers- persons who have been or
shall be gncmted benefits of any kind under a teachers^ re
tirement system when such increased benefits are provided
by a legislative act passed on a call of yeas and- nays ayes
and noes by a three-fourths vote of all the members elected
to both houses of the legislature.'

ttin «

"Resolved, That the question of the ratification of the
foregoing amendment be stated on the ballot as follows:

" 'Shall section 26 of article IV of the constitution be

amended to permit the legislature, upon a % majority vote
of its members-elect, to grant increased benefits to persons
under public retirement systems?' "

The amendment constitutes an exemption to sec. 26, Art.
IV, and its scope is therefore limited by that section as it
now exists. The section relates to extra compensation of any
"public officer, agent, servant or contractor." Persons cov

ered in each of these aforementioned descriptions have been
the subject of numerous court decisions and such decisions

•Bracketed material not part of joint resolution as originally
introduced as it was not approved as part of the constitution
until the April 1967 election.
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provide the framework for determining the scope of the
exemption contemplated in the amendment. The amend
ment is further limited in application to persons entitled
to benefits under a retirement system. Thus, S. Jt. Res. 13
cannot be said to be so vague as to fail to delimit its scope
with sufficient clarity.

The other question asked is whether the exemption grant
ed by S. Jt. Res. 13 is so broad as to purport to give legis
lative authorization in areas not constitutionally subject to
state law. This question appears to raise the issue of whe
ther an expenditure of public funds to increase benefits to
previously retired state employees would be an unconstitu
tional expenditure of public funds for a private purpose.
This issue was considered in State ex rel. Thomson v. Gies-

sel, (1951) 262 Wis. 51 (hereinafter referred to as "the
first Giessel case"), where the legislature attempted to pro
vide increased retirement benefits to retired teachers. The

court found that such increased benefits were clearly extra
compensation for services rendered in the past. The court
said that this was exactly the sort of extra compensation
prohibited by sec. 26, art. IV. 262 Wis. at 56.

It was also argued in that case that, because the legisla
tion required a payment of $100 by the retired teacher into
the general fund, the legislation could be sustained as merely
providing for a new contract for new consideration. The
court disagreed, stating (at pp. 62-3) that:

" * * * It appears to us that if the factor of past services
and compensation therefor is withdrawn, we have nothing
left but a group of people in whom the legislature has be
come interested and to whom it is willing to sell a life an
nuity. When the applicants rest their claims on their form
er service they are entangled with sec. 26, art. IV, Const.
When they free themselves from that by relying only up
on the new consideration to support a new contract they put
themselves into the class of other private citizens, with
former teaching status as an identifying mark only, and the
special benefit granted them is a use of public funds for
a private interest and, hence, unconstitutional. State ex rel.
Smith V. Annuity & Pension Board (1942), 241 Wis. 625, 6
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N.W. 2d 676; Attorney General v. Eau Claire, (1875) 37
Wis. 400, 486. * ♦
The above-quoted language implies that hut for the pro
hibition of sec. 26, art. IV, the legislature could have used
"the factor of past services and compensation therefor" as
a basis for a^eating a special classification for retired teach
ers. The court had previously rejected "gratitude" or "in
ducement" as a reasonable basis for making such a classifi
cation. 262 Wis. at 56-60. Because sec. 26, art. IV, pro
hibited a classification based upon past services, there re
mained no reasonable basis for singling out the retired
teachers and the payments constituted an expenditure of
public funds for a private purpose (a denial of equal pro
tection) .

The proposed amendment would remove the "entangle
ments" of sec. 26, art. IV, and permit the legislature to
create special classifications of people entitled to increased
benefits on the basis of their past services to the state.
Such designation of a particular group of persons to be
benefited by the statute would not be, in itself, an uncon
stitutional denial of equal protection. State ex rel. Thomson
V. Giessely (1953) 265 Wis. 558, 567-8 (Hereinafter referred
to as "the second Giessel case"); State ex rel. Holmes v.
Krueger, (1955) 271 Wis. 129, 137-8.

The legislature responded to the first Giessel case by en
acting legislation that provided for the rehiring of retired
teachers on a standby basis, and the paying of compensation
for such services. This legislation was upheld in State ex rel.
Thomson v. Giessel, (1953) supra (the second Giessel case),
where the court declined to consider the motives of the

legislature and found the contracts valid on their face. The
legislation was also attacked on the grounds that it con
stituted an appropriation of public funds for a private pur
pose according to the first Giessel case and the court re
plied succinctly that:

" * * * The contention is of course based upon the errone
ous assumption that the payments prescribed are for ser
vices previously rendered. We would refuse to assume that
the able counsel who represents respondent would maintain
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that an appropriation made to promote the efficiency of
our school system is made for other than a public purpose."
265 Wis. at 568.

One implication of this statement is that, because sec. 26,
art, IV, constitutes a declaration of public policy against
expenditures in the nature of extra payments for services
previously rendered,* such expenditures presumably would
not be for a public purpose even if the constitution did not
act to prevent the legislature from making the particular
payments in question. Such a presumption would require an
independent determination of the public purpose question
whenever sec. 26, art. IV, was involved. Furthermore, en
actment of the legislature providing for such payments
would not be entitled to the usual persumption that the legis
lature is the proper body to determine what constitutes an
expenditure of public funds for a public purpose and that
the judiciary should interfere only in cases of clear abuse.
42 Am. Jur. Public Funds, pp. 758-9, sec. 57; 81 C.J.S.
States, p. 1149; sec. 133.

This implication was made explicit in State ex rel. Holmes
V. Krueger, (1955) supra, which involved an increase in
retirement benefits to retired teachers paid by the city of
Milwaukee. The court began by showing that the constitu
tional prohibitions of sec. 26, art. IV, did not apply to em
ployees or officers of cities or other municipalities so long
as no salaries or funds are paid out of the state treasury.
The court felt compelled, however, to meet the objection
that such payments would not be for a public purpose. They
concluded that the expenditures were for a moral obliga
tion and were, therefore, for a public purpose. Thus, the
court was interpreting sec. 26, art. IV, to constitute both
a limitation on legislative power to give extra compensation
for services previously rendered and a presumption that
any such expenditures are not for a public purpose.

♦" » Sec. 26 of art. IV of the slate constitution prohibits the
legislature from granting any extra compensation to any public
officer, agent, servant, or contractor after the services shall have
been rendered or the contract entered into. This declares a wise
public policy. * ♦ " geib v. Racine, (1922) as quoted in State
ex rel. Holmes v. Krueger, supra, at p. 134.
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Sec. 26, art. IV, has since been amended to specifically
allow for increased compensation to teachers under a teach
er's retirement system, and for changes in judge's salaries
during their term. By S. Jt. Res. 13, you intend to expand
the exceptions to include all state employees. The constitu
tional question is, then, whether such an amendment re
moves only the limitation on legislative authority to make
such an expenditure, or whether it constitutes both a re
moval of such limitation and a declaration that such an

expenditure is for a public purpose. It is my opinion that
the latter is correct.

In the first Giessel case the court suggested that, in light
of the clear constitutional prohibition, the way for the
legislature to provide for increased benefits to retired teach
ers was through the process of constitutional amendment:

"* * * If exceptions are to be made, they should not come
from the legislature or the court but from those whose
proper function it is to amend the constitution. When the
people determined that the times required state participa
tion in the construction of highways, airports, veteran's
housing, and the preservation and development of forests,
they adopted amendments to the constitution excepting
these interests from the terms of sec. 10, art. VIII, which
forbade the state to engage in works of internal improve
ment. If, now, to underwrite certain contracts against the
effects of inflation is deemed, by the people, to be desirable,
or if they consider that the cause of public service requires
power in the legislature to grant bonuses, apart from com
pensation, to retired public servants, the road to amending
the. constitution is well traveled, * * 262 Wis. at 64.

The language italicized above implies that a constitution
al amendment allowing for expenditures to increase benefits
to retired teachers would constitute a declaration by the
people that such expenditures are for a desirable public pur
pose. The court's analogy to the internal improvements
clause (sec. 10, art. VIII, Wis. Const.) supports this in
terpretation, as exceptions to the internal improvements
clause have been held to constitute not only an exemption
from the constitutional prohibition but also a declaration
that such activities would be a proper governmental func-
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tion. State ex rel. La Follette v. Renter, (1967) 36 Wis. 2d
96, 120, 158 N.W. 2d 49. It is, therefore, my opinion that
the proposed amendment to sec. 26, art. IV, contained in
S. Jt. Res. 13, would not only remove the limitation on the
legislature's power to provide increased benefits to retired
state employees but would also constitute a declaration that
such expenditures are for a public purpose. Such a declara
tion could not be conclusively determinative of the public
purpose question, which is a judicial doctrine, but would
constitute a presumption in favor of the constitutionality
of expenditures specifically provided for in the proposed
constitutional amendment.

I therefore conclude that S. Jt. Res. 13 cannot be said to

be so broad as to purport to give legislative authorization
in areas not constitutionally subject to state law.

RVW:SMS

Treasurer—Check Float Monies—Sees. 14.42 and 25.17

(61) require that state deposits in a working bank be pay
able on demand, withdrawn only by check of state treasurer
issued on warrant authorized by department of adminis
tration and proposal of "X" bank for utilization of "check
float" monies for purchase and repurchase of interest-
bearing securities for the account of the state is unauthor
ized.

September 8, 1969.

Harold W. Clemens

State Treasurer

You have requested my opinion on the legality of a pro
posal to utilize funds in the working bank in which state
deposits are made, which result from temporary "check
float", for periodic investment in interest-bearing securities
until such time as the funds are required to cover outstand
ing state checks.
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You give the following background in your request:

"The Investment Board in accordance with section 25.17

(61) has authority to . . allocate the deposits of all pub
lic moneys coming into the hands of the state treasurer,
and limit the amount of such public moneys, as determined
from the state treasurer's records, which may be deposited
in any public depository so designated.'

"To determine which bank or banks to designate, the
Investment Board recently secured bids from banks for
the purpose of serving as the state depository. The bid
form essentially asked the banks to indicate how much
money would be required to be on deposit to secure the
services enumerated by the state.

"In addition, the bidding banks were asked to indicate
a method wherein the state would realize income from any
excess balance maintained in the State Treasurer's account.

Since federal regulation prohibits the paying of interest on
a demand account the proposal has been made to use any
excess balance to purchase interest bearing securities until
such time as the funds are required to pay state checks.
The excess funds which would be used for such security
purchases result from 'check float.'

" 'Check Float' is a term used in the banking business
and is money on deposit at a bank against which the de
positor has already drawn checks. These monies, or float,
remain in the account until such time as the payee of the
checks present them for payment."

.  One of the proposals of Bank "X" would provide in part:

"9. The bank offers and agrees, so long as it is the de
pository of the State working bank account, to provide
the State of Wisconsin with the following services, * * *
subject to the conditions stated at the end of this para
graph:

"(a) The bank will enter into a repurchase agreement
with the State, covering the State working bank account
for a one year period, and renewable from year to year
thereafter, subject to cancellation by either party on six
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months' written notice thereof to the other. The repurchase
agreement will provide:

"(1) The bank will, on the first business day of the
second month during the term of such agreement, and on
such day in each and every month thereafter, purchase for
the account of the State such assets as are then authorized

as the subject of a repurchase agreement under applicable
Federal Reserve Board regulations (hereinafter, the 'obli
gations') in an amount equal to, as nearly as may be reason
ably possible, the amount of the average daily excess collect
ed balance in the State working bank account over and above
the required collected balance in such account for the pre
ceding calendar month, (said amount to be determined as
if all monies had been kept in the working account and none
applied to any repurchase agreement).

"(2) The amount so purchased by the bank for the ac
count of the State shall be deducted from the collected

balance of the working bank account.

" (3) The bank shall hold the obligations so purchased for
the State for a period of one week, or until the next suc
ceeding business day thereafter if the end of such weekly
period does not fall on a business day, or until the end of
the current month, if less than one week remains in such
month, (hereinafter the 'period'). The bank shall pay in
terest thereon to the State at a rate » * *.

" (4) At the end of such period, the bank shall repurchase
the obligations from the State, and shall credit the State
working bank account with the amount of the original pur
chase price plus interest determined as above, unless the
State exercises the option which it shall have for renewal
of all or any part of the repurchase agreement for succes
sive similar periods with the interest rate payable to the
state during any renewal period to be * *

Sec. 1828 (g), 12 USCA, Banks and Banking, p. 100,
provides that the board of directors of the Federal De
posit Insurance Corporation " * * * shall by regulation
prohibit the payment of interest on demand deposits in
insured nonmember banks and for such purpose it may
define the term 'demand deposits' * ♦
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By regulation in 12 CFR 329.2 (a) the corporation has
provided ;

" (a) Interest prohibited. Except as provided in this part,
no insured non-member bank shall directly or indirectly, by
any device whatsoever, pay any interest on any demand
deposit. Within this part any payment to or for the account
of any depositor as compensation for the use of funds con
stituting a demand deposit shall be considered interest."

In 12 CFR 329.1 (a), it is provided:

"The term 'demand deposit' includes every deposit which
is not a 'time deposit' or 'savings deposit,' as defined be
low."

Substantially the same definitions and restrictions ap
ply to member banks of the Federal Reserve System. See
12 CFR 217.1 (a), 217.2.

The Federal Reserve Board has interpreted these sections
as including as demand deposits certain deposits on which
a bank reserves the right to require notice of less than 30
days before withdrawal. Also see 10 Am. Jur. 2d, Banks,
§356, Demand and Time Deposits, p. 318.

It is noted that the proposal of Bank "X" is submitted on
conditions, including:

it

"(2) The continued exclusion of repurchase agreements
from the definition of 'deposits' under Federal Reserve
Board Regulations Q and D, and the non-violation by the
bank in the operation of this Proposal of any present or
future applicable banking law, rule, or regulation; and

"(3) One of the following:

"(a) The State's obtaining any necessary authorization
or modification in the Wisconsin Constitution and Statutes

to enable the State to incur debt to the bank in those in

stances where the transfer of funds pursuant to a repurch
ase agi'eement results in the incurrence of debt to the bank
by the State and where the issuance of checks by the State
on its working bank account and the honoring of such
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checks on presentment by the working bank results in
overdraft situations; or

"(b) An acknowledgement by the State that the bank
would be under no obligation to transfer funds pursuant to a

repurchase agreement if the transfer would result in the
incuri'ence of debt to the bank by the State or to pay items
presented on it drawn on the working bank account against
insufficient funds until a sufficient balance on the books

of the bank appears in such account, * *

From the foregoing it is clear that it is contemplated that
any money used by the bank to purchase securities for the
account of the state will be withdrawn from the state de

mand deposit account. During the period that such monies
are out of the account, the amounts in the account will be
insufficient to cover checks issued by the state treasurer.
The plan contemplates that, because of the average "check
float", there will be sufficient monies in the account to
cover the checks which are presented for payment. How
ever, the conditions of the bank contemplate that the ac

count could be overdrawn by reason of early presentation
of checks for payment and payment therefor before the
time set for repurchase of securities by the bank and
crediting of the account with the amount of the repurchase
plus interest earned. In such event there would be at least
a temporary debt of the state to the bank.

A general deposit in a bank, such as a checking account,
creates a debtor-and-creditor relationship between the de
positor and the bank, and no cause of action arises on be
half of a depositor for deposit until demand has been made
upon the bank and it has refused such demand, unless facts
have arisen which dispense with such demand. Peppas v.
Marshall & Ilsley Ba.nk, (1957) 2 Wis. 2d 144, 86 N.W. 2d
27.

Your first question is whether the state treasurer can
authorize payment of money out of the demand deposit ac
count in the working bank for purchase of securities with
out the approving warrant of the department of adminis
tration.
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Your second question is whether, if warrants are re
quired, the department of administration and state treasur
er can pay out sums of money for the purchase of securities
thereby creating an overdraft in the fund against which
the warrant is drawn.

The answer to both questions is "no,"

Sec. 14.42 (4) provides:

"(4) PAY ON WARRANTS SUMS AUTHORIZED BY
IjAW. Pay out of the treasury, on demand, upon the war
rants of the department of administration and not other
wise such sums only as are authorized by law to be so paid,
if there are appropriate funds therein to pay the same, and,
when any sum is required to be paid out of a particular
fund, pay it out of such fund only; and upon each such
warrant, when payment is made in cun'ency, take the re
ceipt indorsed on or annexed thereto, of the payee therein
named or his authorized agent or assignee. The state treas
urer shall accept telephone advice believed by him to be
genuine from any state depository bank stating that a
specified amount of money has been deposited with such
state depository bank for the credit of the state treasurer,
and shall act upon such telephone advice as though it had
been in writing."

It is my opinion that there must be warrants for specific
amounts for each withdrawal.

Under the statute it is difficult to see how the amount

in the account in the nature of a "check float" could be

utilized for temporary investment purposes even if war

rants were sought from the department of administration,

as amounts temporarily available by reason of "check

float" are already liable to draw by reason of checks is

sued upon warrants duly issued. The treasurer can only

issue checks upon warrants if he knows that there are ap

propriate funds to pay the same. Checks cannot be issued on

the basis of an agi'eement with a bank to place money in

the account, by repurchase of securities, at a time the

checks are likely to be presented.
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Sec. 14.42 (1), (4), (6) and (12) require that the treas
urer pay out state funds by check. Withdrawals from time
to time by the bank for the purchase of securities could
not be supported by the purchase and repurchase agreement
standing alone.

Your third question is whether monies deposited in the
working bank, which constitute average "check float," may
be withdrawn for short periods for purchase of securities
for the account of the state under a repurchase agreement
arrangement with the bank.

I am of the opinion that they cannot.

Sec. 25.17 (61), Stats., requires the investment board to
designate public depositories for deposit of state monies in
working banks. Such deposits must be payable on demand.
This statute would require that all monies so deposited re
main in the account subject to check withdrawal on demand.
The statute also provides for the designation of special de
positories for excess funds for temporary investment pur
pose.

Sec. 25.17 (61) provides:

"(61) Designate public depositories for the deposit of
public moneys, as defined in s. 34.01 (5), coming into the
hands of the state treasurer; allocate the deposits of all
public moneys coming into the hands of the state treasurer,
and limit the amount of such public moneys, as determined
from the state treasurer's records, which may be deposited
in any public depository so designated. It shall have all the
powers and duties with relation to the state treasurer and
state moneys that are herein granted and imposed upon
other governing boards by ch. 34, and only such banks as
have been named by the state of Wisconsin investment
board as working hanks shall carry state deports on which
checks are drawn to conduct the daily business of the state,
all of which deposits shall he payable on demand. The board
may designate banks as special depositories in which the
state treasurer may make special deposits of funds, not ex
ceeding the amount limited by the board, which are not
currently needed for the conduct of the daily business of



114 Opinions op the Attorney General

the state as determined by the board, which special deposits
shall be deposited subject to such bank's rules and regula
tions relative to either savings accounts, time certificates
of deposit or open time accounts, as the case may be. Pub
lic depositories heretofore designated as state depositories
shall continue as such until further action by the board."

The statute makes no provision for utilizing "check
float" monies for investment puiposes. It contemplates that
all money remain in the account subject to demand by
checks issued against available funds. Even the bank's pro
posal is conditioned on continued treatment by federal au
thorities that amounts withdrawn under the purchase and
repurchase of securities agreement shall not constitute "de
posits/' Monies withdrawn for the purchase of securities
would, therefore, not be on deposit subject to withdrawal on
demand.

It is unnecessary to consider all of the implications of the
Wisconsin contitutional provisions which prohibit the state

from contracting debt. Every such debt in any case must
be authorized by law. Art. VIII, sees. 4, 6, 7, 8, 9, 10, Wis.
Const.

Since investment of monies on deposit in the working
bank which constitute average "check float" might result
in a diversion of appropriated funds, your attention is call
ed to sec. 20.903 (1), Stats., which provides:

"(1) LIABILITIES CREATED ONLY BY AUTHORITY
OF LAW. It is unlawful for any state agency, or any officer
or employe thereof, to contract or create, either directly
or indirectly, any debt or liability against the state for or
on account of any state agency, for any purpose whatever,
without authority of law therefor, or prior to an appropria
tion of money by the state to pay the same, or in excess of
an appropriation of money by the state to pay the same.
Unless otherwise empowered by law, it is unlawful for any
state agency to authorize, direct or approve the diversion,
use or expenditure, directly or indirectly, of any funds,
money or property belonging to, or appropriated or set aside
by law for a specific use, to or for any other purpose or ob-
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ject than that for which the same has been or may be so set
apart. Nothing herein contained shall be construed to pre
vent the employment of the inmates or ordinaiy laborers
at any institution to aid in the prosecution of work for which
appropriations have been made. Any person who violates
this section may be fined not less than $200 nor more than
$1,000 or imprisoned not less than one month nor more than
6 months or both."

RWWiRJV

Towns—Police and Fire Commission—^Towns, including
those of over 6,000 population, do not have authority to
have a police and fire commission. Sees. 60.18 (12), 61.65,
62.13, 60.29 (1), (7), (8), (18).

September 12, 1969.

Harold D. Gehrke

Corporation Counsel, Racine County

You have requested my opinion on the following ques
tion:

Does a town having a population of over 6,000 have
statutory authority to have a police and fire commission?

I am of the opinion that it does not.

NO SPECIFIC STATUTORY AUTHORITY

A town acting through its town meeting or town board
has only such powers as are conferred upon it by statute
or necessarily implied therefrom. It is a municipal corpor
ation of limited powers and not possessed of any home rule
powers under sec. 3, Art. XI, Wis. Const. Puinier v. Ram-
harter, (1957) 275 Wis. 70, 81 N.W. 2d 38; Greenlawn Me
morial Park V. Neenah Town Board, (1955) 270 Wis. 378,
71 N.W. 2d 403; Village of Milton Junction v. Town of Mil
ton, (1953) 263 Wis. 367, 57 N.W. 2d 186.
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There is presently no provision in the statutes specifically
applicable to tovuis providing for the creation of a police
and fire commission.

It is significant that the legislature has seen fit to enact
special provisions enabling towns of a certain class to have
a board of police and fire commissioners. Such special pro
visions have been repealed, however.

Ch. 108, Laws 1939, created sec. 60.18 (19), 1939 Stats.,
to provide that a town board of any town of over 10,000
population could be authorized by the town meeting to es
tablish a board of police and fire commissioners consisting
of five citizens, as provided for cities under sec. 62.13 and
with the same powers and privileges.

Ch. 259, I^aws 1943, repealed and recreated sec. 60.18
(19), Stats., to apply only to any town in counties having a
population of 500,000 or more. This law further detailed
what the words in sec. 62.13 should mean when applied to
a town and town officers, and created sec. 60.29 (36) to
authorize the establishment of a police and fire department,
and created sec. 62.135 to authorize a firemen's pension
fund.

Ch. 67, Laws 1945, renumbered sec. 62.135 to 60.73.

Ch. 206, Laws 1947, repealed sec. 60.73.

In 1963 no towns remained in Milwaukee County and by
ch, 5, Laws 1963, the legislature repealed sees. 60.18 (19)
and 60.29 (36) as obsolete provisions relating to towns in
Milwaukee County.

ESTABLISHMENT OF A BOARD OF POLICE AND

FIRE COIVIMISSIONERS WOULD CONFLICT WITH

STATUTES RELATING TO TOWN BOARD POWERS.

If a town has authority to have a police and fire commis
sion it would have to be under authority granted under
sees. 60.18 (12) and 60.29 (13).

Sec. 60.18 (12), Stats., provides that a town meeting can:

"(12) Town Board to Exercise Powers op Village
Boards; When. To direct, by resolution, the town board
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to exercise all powers relating to villages and conferred on
village boards by ch. 61, except such power, the exercise of
which would conflict with the statutes relating to towns and
town boards. Any such resolution heretofore adopted pursu
ant to existing law or hereafter adopted pursuant to this
law shall remain in force until rescinded."

Under sec. 60.29 (13) a town board is "empowered and
required":

"(18) Powers Like Village Boards. To exercise powers
relating to villages and conferred on village boards when
lawfully authorized so to do by resolution of the town meet
ing adopted pursuant to subsection (12) of section 60.18."

When a town meeting passes a resolution enabling a
town board to exercise powers of village boards, it is in
effect a mandatory direction to the board to exercise "all
powers relating to villages and conferred on village boards
by CH. 61, except such power, the exercise of which would
conflict with the statutes relating to towns and town
boards." Bennett v. Nebagamon, (1904) 122 Wis. 295, 99
N.W. 1039; Land, Log & Lumber Co. v. Brown, (1889) 73
Wis. 294, 40 N.W. 482.

Sec. 62.13, Stats., provides that in every city of over 4,000
there shall be a board of police and fire commissioners con
sisting of five citizens appointed by the mayor. A commis
sion is optional in smaller cities. Chiefs are appointed by
the board, hold office during good behavior and are subject
to suspension or removal by the board for cause. Subordin
ates are appointed by the chiefs subject to approval of the
board. The statute provides for a procedure of disciplinary
action against subordinates, and optional powers which
may be granted to the board by electors including power to
contract and purchase all necessary equipment, apparatus
and supplies, and to organize and supervise fire and police
departments and to provide rules and regulations for their
control and management. Provisions are also made for no
decrease or increase in salaries by the council unless rec
ommended by the board, rest days, hours of labor, volunteer
or paid fire department, and pension rights.
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The above section is important in that it is in part the
basis for powers of a village board of police and fire com
missioners.

Sec. 61.65 (1) and (2) provide:

"(1) Every village having a population of 5,000 or more,
according to the last federal census, shall have a police de
partment, and every village having a population of 5,500
or more shall have a fire department, with chiefs and subor

dinates; a board of police and fire commissioners; a police
pension fund and a firemen's pension fund. All matters per
taining to the board and to appointments, promotions, sus
pensions, removals, dismissals, reemployment, compensa
tion, rest days, sources of pension funds, control, manage
ment and administration of pension funds, eligibility for and
payment of pensions, exemptions, organization and super
vision of departments, contracts and audits, shall be admin
istered, regulated and otherwise governed by s. 62.13 and
amendments thereto, insofar as the same pertains to cities
of the second or third class. Appointments to the police and
fire commission shall not be subject to confirmation by the
village board unless required by ordinance.

" (2) In the carrying out of the provisions of this section,
the following words, whenever used in said section 62.13,
shall, unless the context otherwise requires, have the fol
lowing meaning:

"(a) 'Mayor' means village president.

"(b) 'Comptroller' means village derk.

"(c) 'City-Treasurer' means village treasurer.

"(d) ̂Council' means village board.

"(e) 'City' means village."

Under sec. 60.29 (7), (8), the town board has power to
appoint policemen and a superintendent of police for service
in an unincorporated village within the town and to appoint
policemen and a superintendent of police for service in oth
er areas of the town. Towns of over 5,000 may establish a
civil service system under 66.19 (2), Stats. However, where
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that has not been done policemen and superintendents of
police serve at the pleasure of the town board. See sec. 17.13
(1). Compensation is fixed by the board, and supervision
of police is a board matter under sec. 60.29 (1), (7), (8),
subject to "orders and by-laws for the management of all
of the affairs of the town conducive to the peace, welfare
and good order thereof" passed by the town meeting under
sec. 60.18 (3).

Under sec. 60.29 (18) the town may establish a fire de
partment, appoint officers and members, and prescribe and
regulate their duties and fix compensation, purchase, use
and maintain fire equipment, or it may contract for fire
protection as provided in sec. 60.29 (18).

It is my opinion that there is irreconcilable conflict be
tween the operation of police and fire departments under
sees. 61.65 and 62.13 and sees. 60.29 (1), (7), (8), (18).

Having concluded that there is a material conflict within

the meaning of sec. 60.18 (12), Stats., it is unnecessary to

consider any constitutional argument relative the uniformi

ty of town government required under Art. IV, sec. 23, Wis.

Const.

RVnVrRJV

Convention Center—Constitutionality—State participa

tion in a proposed convention center in the city of Milwaukee

would not violate either the "public purpose" doctrine or the

internal improvements prohibitions of Art. VIII, sec. 10,

Wis. Const., so long as such participation is directed solely

to the clearly identifiable portion of the center allocated to

use as a state-operated tourist information center or some

similar state governmental function.

A state tax operable only in two or three counties would

not be a proper means of operational financing of such a

center.
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September 15, 1969.

Wayne F. McGown

Secretary, Depa/rtment of Administration

You seek my opinion on several questions relating to a
proposal for the state of Wisconsin to participate in the
financing, construction and operation of facilities in the
city of Milwaukee for "conventions and tourists and for at
tracting major sports franchises to the city." You have
provided me with a lengthy document entitled "Report of the
Mayor's Committee on Facilities for Conventions and Other
Activities" from which I will extract what I believe to be
the pertinent facts underlying your questions.

The mayor's committee operated under a chai'ge to deter
mine whether the tourist and convention business repre

sents an appropriate investment of public funds and ef
forts ; and, if so, to develop an integrated plan for the con
struction and operation of comprehensive facilities for such
purposes—^including the role of the city, county and state in
such a project. The committee reached several conclusions,
some factual and some speculative. It is clear, for example,
that the Milwaukee metropolitan area accounts for approxi
mately one-third of the state's population and contributes
approximately 40% of the total taxes paid to the state of
Wisconsin. In addition, approximately 72% of the state's
total population is within a two and one-half hour drive
from Milwaukee. The report details the general transporta
tion facilities in the area and contains page after page of
statistical data purporting to show the need for large-scale
convention facilities in Milwaukee. From the many nation

al, regional and local figures concerning the number and
size of various conventions, the average amount of money
spent by each convention delegate, etc., the report concludes
that, even though the facility cannot be supported by its
revenues alone, the direct and indirect financial benefits to
the city, county and state far outweigh the costs.

The benefits to the state as a whole—^which obviously are
of prime importance to this discussion—^may be summarized
as follows: (1) an increase of $54 to $58 million in total
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annual income from conventions, etc., held in Milwaukee—
which would generate $6 to $7 million in city, county and
state tax revenues; (2) provision of approximately 2500
new jobs at the outset; (3) increased promotion of the
state's "image" to out-of-town visitors; (4) a vehicle for
state tourism promotion through a tourist center located
in the proposed complex; and (5) incidental benefits to
Wisconsin convention groups and citizens generally from
the mere presence of these facilities within the state.

Based upon its consideration of the many facts before it,
the mayor's commission concluded as follows:

"1. Need of Scope of Facilities:

The State needs a modern convention and exhibition fa

cility. A location in the area of the present Auditorium-
Arena complex in downtown Milwaukee is ideal for this
pui-pose.

The total facility should include:

A. Exhibition Hall * * *

B. Meeting Rooms * * *

C. Auditorium * * *

D. Arena * * *

"2. Control:

The entire facility should be under the control of a com
mission with representatives of the City, County and State.

"3. Elimination of Private Ownership:

The Auditorium Company with its existing private owner
ship should be eliminated.

"4. Creating of Operating Commission:

The existing facilities should then be conveyed to the
Commission or a building corporation which leases to the
Commission.

"5. Financing:
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Because the benefits of a convention and exhibition

center are more than purely local but accrue to the advant
age of the entire State, the entire project should be financed
by the City, County and State and should be styled to take
advantage of available Federal funds. The outstanding debt
of the existing facilities should be assumed and integrated
into the overall financing package. As an alternative, if
necessary for financing purposes, the State could separately
own and finance the exhibit hall and the City and County
own and finance the balance of the facilities. All facilities

would be leased to and operated by the Commission.

"6. Hotel: * * *

**7. Parking:

Convenient adjacent parking should be provided for 3000
cars, all-weather walkways from this and the MacArthur
Square parking should be provided.

"8. Sports Facilities: * * ♦

"9. Coordination of Promotion and Facilities:

Both the Wisconsin Vacation Center, Office of the Va
cation and Travel Seiwice of the Conservation Division of

the Department of Natural Resources, and the Office of the
Milwaukee Convention and Visitors Bureau should be lo

cated at a convenient, appropriate place within the Audi
torium-Arena-Exhibit Hall complex. The management of
the facilities should adopt a plan for cooperation and co
ordination with these two offices to promote tourism in
the State. In addition, the operation of the facilities should
be coordinated with the operation of the Center for the
Performing Arts and the Milwaukee County War Memorial
Center, Inc."

Your letter refers to several possible financing arrange
ments, and since they are an integral part of your ques
tions, they will be summarized here:

Plan dtl. This plan contemplates the participation of the
city, county and state as full partners, and may be described
as follows:
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The city, county and state would create a "Public Facili
ties Commission," which would in turn be authorized to es
tablish a nonprofit corporation. The corporation would de
velop the needed facilities as directed by the commission.
The capital costs of the facilities would be provided by:

1. Contributions by the city and county raised by taxa
tion or borrowing.

2. Contributions by the state from current revenues if
permitted under the Constitution.

3. Bonds issued by the corporation secured by an assign
ment of rentals and possibly by a mortgage on part or all
of the facilities.

The corporation would lease the facilities to the com
mission at net rentals sufficient to service the funded debt.

Such rentals would be made an obligation of city, county
and state.

The commission would operate the facilities and receive
all revenues resulting from such operations. Other revenues
might be received by the commission from:

1. A special tax or allocation of an existing tax.

2. State aids based on the use of the facilities for educa

tional, scientific and civic use and promotion of commerce
and industry.

In effect, the city, county and state would pick up any
deficits after application of all revenues referred to above.
Reserve funds could be set up to balance the bad years
against the good.

Plan 4j:2 would be essentially the same as Plan #1, ex
cept that the state would not be a full participant. The
commission would act as the agent of the city and county.
The lease rentals would not be an obligation of the state,
but only of the city and county. Only the city and county
would bear the deficits after application of other revenues.
The revenues would include some form of state aids and

special taxes, as in Plan #1.
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Plan :f^3 would be similar to Plan #2, except that the
emphasis would be on financing the capital improvements
by the use of direct obligation bonds issued by the city or
the county, or both. The state would not be a full partici
pant, but would participate to a limited degree as in Plan
#2. The use of a nonprofit corporation to issue revenue
bonds could be preserved as an optional method of financing
under Plan #3 in case it was determined that direct obliga
tion bonds should not be used. The city and county would
provide a guarantee of rents or project deficits.

In all of the plans discussed above the proportionate par
ticipation by the units of government could be based on
percentages agreed upon as representing appropriate shar
ing of the financial burdens.

Plan 41: The legal and constitutional problems referred
to above might make it advisable for the state to partici
pate in a completely different manner. This suggests the
need for a different approach which might be illustrated by
an alternative plan. Under this plan — the module ap
proach — the state would arrange for the construction and
financing of a separate portion, that is the exhibition hall
of the overall complex. The exhibition hall might be fi
nanced through use of a state building corporation. This
corporation might lease the exhibition hall to the state
which in turn would either sublease that part of the project
to a commission set up by the city and county, or enter into
a contract under which the commission would operate the
state facility as a part of an overall convention-sports com
plex.

Under Plan #4 the city and county could proceed with
the remaining portions of the project essentially as set

forth in either Plan 4^2 or Plan #3. To the extent that

various portions of the complex did not pay their own way,

the state would bear the financial burdens attributable to

its own structure, while the city and county would under

write their portion. Presumably there would be no state

aids, but some use might be made of special taxes or special

tax allocations.
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You indicate that the legislature will undoubtedly attempt
to enact legislation to provide appropriations and statutory
authority for the project on the basis of some form of joint
participation by the city, county and state. Among the
possibilities that have been mentioned as revenue sources
are: (1) a tax on hotel and motel rooms in the Milwaukee
area, perhaps including the neighboring counties of Wau-
kesha, Ozaukee and Washington, as well as Milwaukee
county; and (2) annual state appropriations from the funds
allocated for promotion of tourism.

Your questions will be considered somewhat out of order.

Question #1. Could the state appropriate money from the
general fund for such purposes, hosed on the facilities
value to the state as a whole in aiding tourism and promot
ing Wisconsin industry, commerce, recreation and the arts?

Wisconsin law has long recognized that taxes can be
raised and funds appropriated only for "public pui-poses"
of "statewide concern." Heimerl v. Ozaukee County, (1949)
256 Wis. 151,158, 40 N.W. 2d 564. The rule for determining
whether or not a "public, statewide purpose" is served by a
particular appropriation is set forth in State ex rel. Thomson
V. Giessel, (1953) 265 Wis. 207, 215-216, 60 N.W. 2d 763, as
follows:

"The general rule as to the public purpose of the expendi
ture of public funds is stated in 81 C.J.S., States, p. 1149,
sec. 133, as follows:

" 'Generally, in connection with the validity of the ex

penditure of state funds, what is ... a public purpose, is

a question for the legislature to decide, with respect to

which it is vested with a large discretion, which cannot

be controlled by the courts unless its action is clearly evasive.

.  . . Where a doubt exists whether the purpose of an ap

propriation is public or private, it will be resolved in favor

of the validity of the appropriation, . . .'

"That rule has been followed in Wisconsin. In the case of

Brodhead v. Mihvaukee, 19 Wis. *624, this court said:
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" 'To justify a court in declaring a tax void, and arrest
ing proceedings for its collection, the absence of all possible
public interest in the purposes for which the funds are
raised must be so clear and palpable as to be immediately
perceptible to every mind. Claims founded in equity and
justice, in the largest sense of those terms, or in gratitude
or charity, will support a tax.' (Headnotes 3 and 4.)"

See also State ex rel. La Follette v. Renter, (1967) 38
Wis. 2d 384, 397, 147 N.W. 2d 304; State ex rel La Follette
V. Renter, (1967) 36 Wis. 2d 96, 114-115, 153 N.W. 2d 49.

If a public purpose can be conceived which might ration
ally be deemed to justify an act of the legislature, courts
cannot further weigh the adequacy of the need or the wis
dom of the method. State ex rel. Zillmer v. Kreutzherg,

(1902) 114 Wis. 530, 549, 90 N.W. 1098; State ex rel Bow
man V. Barczak, (1967) 34 Wis. 2d 57, 68, 148 N.W. 2d 683.

It is clear that if the purpose of an expenditure is legiti
mate because it is "public," it will not be defeated because
some private interests benefit. Conversely, incidental bene
fits to the public which result from the promotion of private
interests do not justify their aid through the use of public
funds. Am. Jur., Public Funds, pp. 757-758, §57. Between
these two extremes, the matter is primarily one for the
exercise of legislative discretion, and, as indicated above,
the legislative judgment will only be overturned in "a plain
case of departure from every public purpose which could
reasonably be conceived."

No cases have been found which involve state funding of
a structure of the type proposed, although there has been
considerable discussion of what facilities involve a "public
purpose" and are thus proper recipients of municipal funds.

In Hallbmgger v. City of St. Lonis, (1924) 302 Mo. 573,
262 S.W. 379, it was held that an "auditorium and conven
tion hall" served a city public purpose because of its pro
posed use for "public meetings, gatherings and conventions
.  . . suitable meeting places for educational, moral, musical,
industrial, labor and other pui*poses." For other cases ap
proving city appropriations for such things as auditoriums.



Opinions of the Attorney General 127

coliseums, opera houses, convention halls, etc., see State ex
rel. Manhattan Const. Co. v. Bmnes, (1908) 22 Okla. 191,
97 P. 997; Egan v. San Francisco, (1913) 165 Cal. 576, 133
P. 294; Lewis v. Fort Worth, (1936) 126 Tex. 458, 89 S.W.
2d 975; McKinney v. Owenshoro, (1947) 305 Ky. 253, 203
S.W. 2d 24; City of Boston v. Merchants National Bank,
(1958) 338 Mass. 245, 154 N.E. 2d 702. The City of Boston
case is interesting in that the court based its holding of
"public purpose" on the fact, among others, that without a
new auditorium, "Boston might disappear from the list of
great convention cities." (154 N.E. 2d at p. 705). Other cases
have found a "public purpose" in a county farm bureau, a
public market, and an athletic stadium involving possible
use by a professional baseball team. Jasper County Farm
Bureau v. Jasper County, (1926) 315 Mo. 560, 286 S.W.
381; Woodmansee v. Kansas City, (1940) 346 Mo. 919, 144
S.W. 2d 137; Meyer v. City of Cleveland, (1930) 35 Ohio
App. 20, 171 N.E. 606.

As can be seen, there is little difficulty in finding that a
convention center of the type described serves a valid pub
lic purpose for the municipality involved. Whether it serves
a "statewide" purpose, and is thus a proper recipient of
state funds, however, is more difficult to ascertain.

The specific activity of economic promotion by the state
is evident at many points in the Wisconsin history. Our
extensive aids to private agricultural societies and in fos
tering farm cooperatives are well-known, as is state support
of promotional advertising of dairy and agricultural pro
ducts. Since 1951, the state has devoted funds (including
the establishment of a state agency) to encourage and
promote the attraction of new industry into the state. The
same may be said for the promotion of tourism.

The Wisconsin court has held the following matters to be
proper public (and, presumably, statewide) purposes: a
tax assessment for lakeshore protection {Soens v. City of
Racine, (1860) 10 Wis. 214); harbor improvements {Has-
brouck V. Milwaukee, (1860) 13 Wis. 42); creation of a
forestry reserve {State ex rel. Owen v. Donald, (1915) 160
Wis. 21, 151 N.W. 331); cash bonuses for army volunteers
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and veterans (Broodhead v. Mihvcmkee, (1865) 19 Wis.
658); (State ex rel. Ativood v. Johnson, (1919) 170 Wis.
218, 175 N.W. 589); and relief of unemployment during
the depression (Appeal of Van Dyke, (1935) 217 Wis. 528,
259 N.W. 700).

A few cases have dealt with the problem of local benefits
vis-a-vis state benefits on the question of a statewide public
purpose. In City of New Richmond vs. Davidson, (1902)
114 Wis. 563, 88 N.W. 596, the state's discharge of city
debts incurred to relieve severe cyclone damage was up
held. The court emphasized the severity of the "calamity,"
the suddenness of the destruction, etc. In State ex rel.
W.D.A. V. Dammann, (1938) 228 Wis. 147, 277 N.W. 278,
the court held that an appropriation to a nonprofit corpora
tion for the purpose of promoting municipal and cooperative
utilities through generalized activity fulfilled a public, state
wide purpose. Promoting the formation and acquisition of
a particular enterprise was, however, held to be violative
of the "statewide" purpose doctrine. In State ex rel. Thom
son V. Giessel, (1953) 265 Wis. 207, 216, 60 N.W. 2d 763, the
court upheld state payments to towns under the Forest
Crop Law, stating:

"In the case of State ex rel. Wiscon&in Development Aw-
thority v. Dam^mann, 228 Wis. 147, 178, 277 N.W. 278, 280
N.W. 698, this court cited with approval the following quo
tation from Carmichael v. Southern Coal & Coke Co. 301

U.S. 495, 514, 57 Sup. Ct. 868, 81 L. Ed. 1245:

" This coui*t has long and consistently recognized that the
public purposes of a state, for which it may raise funds by
taxation, embrace expenditures for its general welfare.
[Citations.] The existence of loccd conditions which, because
of their nature and extent, are of concern to the public as
a whole, the modes of advancing the public interest by
correcting them or avoiding their consequences, are pe-
culiary within the knowledge of the legislature, and to it,
and not to the courts, is committed the duty and responsi
bility of making choice of the possible methods. [Citations.]
As with expenditures for the general welfare of the United
States [Citations,] whether the present expenditure serves
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a public purpose is a practical question addressed to the
Uiivmaking department, and it would require a plain case
of departure from every public p^irpose which could reason^
ably be conceived to justify the intervention of a court.
[Citations.]'

"Thus, as in the case of taxation, the question of whether
an expenditure of public funds constitutes a public puipose
is largely within the discretion of the legislature. The
courts cannot interfere with the legislative determination
upon either subject unless there is a very clear abuse of
discretion. * *

The "local conditions" principle was reaffirmed in State
ex rel. La Follette v. Renter, (1967) 33 Wis. 2d 384, 397,
147 N.W. 2d 304, wherein the court found a statewide public
purpose in a law providing aid to municipalities for the fin
ancing and construction of sewage treatment plants. In
State ex rel. Bowman v. Barczak, (1967) 34 Wis. 2d 57,148
N.W. 2d 683, the court sustained an act providing state
funds (through the vehicle of a "dummy corporation") to
aid localities in fostering industrial development.

In State ex rel. American Legion 19^1 Conv. Corp. v.
Smith, (1940) 235 Wis. 443, 293 N.W. 161, the court upheld
payments to a nonprofit corporation for the purpose of fin
ancing the holding of a national American Legion conven
tion in Milwaukee. Funds earmarked for securing the con
vention were declared to be violative of the public (state
wide) purpose doctrine, however, because of the degree of
speculation involved. The court stated (pp. 456-7):

"The fact that the convention is to be held in but one

city will not render the public purposes served thereby mere
ly local, instead of state-wide. * * ♦ In a way such use of an
appropriation is not unlike the use thereof by a state edu
cational institution, which is located and conducted in but
one city. * * *"

While far from conclusive on the point of the statewide
purposes served by conventions (and, by analogy, conven
tion centers) in a given locality, it does lend support to
the argument that such purposes are proper recipients of
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state assistance and participation. The state of Wisconsin
has, for example, provided financial assistance for the op
eration of the State Fair and other promotional ventures
such as the "World's Largest Cheese." As to the latter, ch.
137, Laws 1963, appropriated $25,000 for manufacture of
the cheese, and an additional $10,000 for its promotion and
exhibition at the New York World's Fair. These are ex

amples of past legislative policy of aiding an otherwise
private function because of its public benefit aspects. There
are many such examples found in the statutes. See 56 OAG
233, 241-2.

Courts in other jurisdictions have sustained state ap
propriations for similar endeavors. In Norman v. Ky. Bd. of
Managers, (1892) 93 Ky. 537, 20 S.W. 901, the court ap
proved a state appropriation for Kentucky's exhibit at the
Columbian Exposition as serving a valid public purpose.
Lerch v. Maryland Port Aiithority, (1965) 240 Md. 438, 214
A. 2d 761, 763, involved a challenge to the issuance of rev
enue bonds by the Port Authority (an "instrumentality of
the state of Maryland") for construction of an "Internation
al Trade Center." The proposed trade center was to in
clude :

" * * * buildings, structures, improvements and areas
necessary, convenient or desirable in the opinion of the
Authority for the centralized accommodation of functions,
activities and services for or incidental to the transporta

tion of persons by water, the exchange, buying, selling and
transportation of commodities and other property in inter

national and national waterbome trade and commerce, the

promotion and protection of such trade and conunerce, and

governmental services related to the foregoing and other

Federal, State and municipal agencies and services, * *

In holding the expenditures to serve a public purpose, the

court considered the state of policy and purpose of the act

and discussed in detail the items making the Trade Center

"public." This case should be considered carefully in the
drafting of legislation authorizing state participation in

the proposed Milwaukee Convention Center.
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The documentation of benefits and supporting data in the
report of the Mayor's committee will certainly lend strong
support to a legislative declaration that the proposed center
will serve a statewide public purpose—^particularly insofar
as the tourism center is concerned. Since the state of Wis

consin has traditionally supported the promotion of tourism
through the use of state funds, the greater the degree to
which the state's participation in the proposed convention
center can be related (and perhaps limited) to this func
tion, the greater the likelihood that such participation will
be upheld by the courts.

As will be seen below, this does not mean that all aspects
of the proposed facilities would be proper recipients of
state aid. Nor does the fact that the center, or portions
thereof, may serve a "public, statewide purpose" completely
open the door for state participation in the plan. It is my
opinion, however, that, given appropriately drafted enabling
legislation, the "public purpose" doctrine would not bar
state participation in the financing, construction and opera
tion of at least portions of the described facilities.

Question If appropriate legislation were enacted,
could the state participate with the dty and county in
the construction, ownership, operation and financing of
the described facilities in the manner set forth in the
alternate plans set forth above?

Art. VIII, sec. 10, Wis. Const., provides as follows:

"The state shall never contract any debt for works of
internal improvement, or be a party in carrying on such
works; * *

It was long ago determined that the above quoted pro
hibitions applied only to the state and not to municipalities
and local governments. Bushnell v. Beloit, (1860) 10 Wis. *
195; Redevelopment Authority v. Canepa, (1959) 7 Wis. 2d
648, 97 N.W. 2d 695. Financial aid to municipalities in the
carrying on of such works, however, makes the state "a
party in carrying on such works" in violation of the con
stitution. State ex rel. Martin v. Giessel, (1947) 252 Wis.

363, 31 N.W. 2d 626.
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State ex rel. La Follette v. Renter, (1966) 33 Wis. 2d 384,
147 N.W. 2d 304, expressly reaffirmed the definition of
"works of internal improvement" first stated in Rippe v.
Becker, (1894) 56 Minn. 100, 57 N.W. 331, and adopted by
the Wisconsin court in State ex rel. Owen v. Donald, (1915)
160 Wis. 21, 151 N.W. 331. That definition is as follows:

" 'Works of internal improvement,' as used in the consti
tution, means, not merely the construction or improvement
of channels of trade and commerce, but any kind of public
works, except those used by and foi' the state in perform
ance of its governmental functions, such as a state capitol,
state university, penitentiaries, reformatories, asylums,
quarantine buildings, and the like, for the purposes of edu
cation, the prevention of crime, charity, the preservation
of public health, furnishing accommodations for the trans
action of public business by state officers, and other like
recognized functions of state government."

The supreme court in La Follette v. Renter also reiterated
its view that the Wisconsin Constitution is not a static

document limited for all time by the conventional wisdom
of the day on which it was adopted. It must be interpreted
"in the light of existing conditions" and given "that mean
ing which would have been expressed when adopted if the
present conditions . . . had then existed or had been within
the contemplation of those who drafted the instrument." 33
Wis. 2d at 402. Applying these principles, the court con
cluded in La Follette v. Renter that the construction of

local sewerage plants and other water pollution abatement
facilities is a governmental function and the use of state
funds for this purpose does not violate the internal im
provements clause. The governmental function there in
volved was the preservation and protection of public health
from the inimical effects of water pollution.

In an opinion isued on December 20, 1968, my predecessor

in office departed from earlier opinions and advised the

legislative council that state aid to municipalities for the

purpose of constructing and maintaining flood control dams,

did not violate art. Vm, sec. 10.
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Meeting the "governmental function" test is not nearly
as simple for the project you mention, however. Whether
or not its purpose is public, if the project is not a proper
governmental function of the state, the state's participation
is prohibited by the internal improvements clause. The
definition quoted above specifically declares "construction or
improvement of channels of trade or commerce" to be
works of internal improvement. Moreover, a convention
center does not represent the t3rpe of governmental function
described in Owen v. Donald, swpra—even when viewed in
the light of "present conditions." Cf. State ex rel. La Fol-
lette V. Renter, (1967) 33 Wis. 2d 384, 402, 147 N.W. 2d 304.

It appears from the above that we have at last reached
the real possibility of a given project meeting the "public
pui-pose" requirement, but failing the "governmental func
tion" test implicit in the internal improvements clause.
While it may seem, at first glance, impossible for a project
to fulfill a public, statewide purpose and still not be the
type of governmental function excluded from the definition
of "works of internal improvement" it must be remembered
that these are two distinct legal principles—one (internal
improvements) being a concise constitutional prohibition,
and the other (public purpose) a judge-made doctrine only
loosely grounded in the constitution. The Wisconsin court
has consistently treated the two as separate questions. See
Hasbrouck v. Milwankee, (1860) 13 Wis. 42; Jensen v. Bd.
of Supervisors of Polk County, (1879) 47 Wis. 298, 2 N.W.
320, 543; State ex rel. Owen v. DoruM, (1915) 160 Wis. 21,
151 N.W. 331; Loomis v. Callahan, (1928) 196 Wis. 518,
220 N.W. 816; Appeal of Van Dyke, (1935) 217 Wis. 528,

259 N.W. 700; State ex rel. W.D.A. v. Damnmnn, (1938)
228 Wis. 147, 277 N.W. 278; State ex rel. Martin v. Giessel,

(1948) 252 Wis. 363, 31 N.W. 2d 626; State ex rel. Thomson

V. Giessel, (1953) 265 Wis. 185, 60 N.W. 2d 873; GlendaU

Development v. Board of Regents, (1960) 12 Wis. 2d 120,
106 N.W. 2d 430; State ex rel. La Follette v. Renter, (1967)
33 Wis. 2d 384, 147 N.W. 2d 304; State ex rel. Boivman v.

Barczak, (1967) 34 Wis. 2d 57, 148 N.W. 2d 683.
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For these reasons, it is extremely doubtful whether the
state could be a direct participant in the construction, fin
ancing or operation of a total convention center. Past legis
latures, when faced with problems of internal improvements
(and the debt provisions of art. VIII, sees. B, 4, 6, 7 and
9), have relied on "dummy corporation" financing plans as a
shield against violation of these sections. Although the
court has never squarely held that such corporations con
stitute a shield in all circumstances, their effectiveness to
this end may be assumed. See State ex rel. Thomson v. Gies-
sel, (1953) 265 Wis. 185, 206, 60 N.W. 2d 873; Glendale. De
velopment V. Board of Regents, (1960) 12 Wis. 2d 120, 133-
4, 106 N.W. 2d 430.

In April of this year, however, the voters gave final ap
proval to a constitutional amendment which will permit di
rect borrowing by the state, and which also provides that:

"(d) No money shall be paid out of the treasury, with
respect to any lease, sublease or other agreement entered
into after January 1, 1971, to the Wisconsin State Agencies
Building Corporation, Wisconsin State Colleges Building
Corporation, Wisconsin State Public Building Corporation,
Wisconsin University Building Corporation or any similar
entity existing or operating for similar purposes pursuant
to which such nonprofit corporation or such other entity
undertakes to finance or provide a facility for use or occu
pancy by the state or an agency, department or instrumen
tality thereof." A. Jt. Res. 1 (1969).

The intent of this portion of the amendment to eliminate
the present need for dummy corporation financing is evi
denced by the referendum question itself, which precisely
reflected such a purpose, Detennination of the exact limit
ing effect of this amendment on the future viability of
dummy corporations will have to be made at some future
time.

The amendment does, however, authorize the state to in
cur debt directly "to acquire, construct, develop, extend,
enlarge or improve land, waters, property, highways, build
ings, equipment or facilities for public purposes." The
amendment also contains a broad disclaimer clause: "Any
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other provision of this constitution to the contrary notwith

standing. . .

If indeed there is—as there clearly appears to be—a legal
distinction between the "public purpose" necessary to per
mit the raising of taxes or the appropriation of state funds,
and the "governmental function" which must be found to
escape the internal improvements ban, a void may exist in
the law which could prove fatal to a project which fulfills
a public, statewide purpose, but which is not the type of
governmental function discussed above. I have indicated
that the proposed convention center appears to be such a
project. While the disclaimer clause of the amendment un
doubtedly applies to the various debt restrictions in art.
VIII, its effect on the general internal improvements ban is
unclear.

I have given my opinion that state financial participation
in the convention center project is not prohibited by the
public purpose doctrine. I have also indicated that the pro
posed center does not appear to be the type of governmental
function described in State ex rel. Owen v. Donald, supra,
and succeeding internal improvements cases.

In view of the fact that dummy corporation financing
plans may no longer (after January 1, 1971) be available
as a shield against the effect of the internal improvements
clause, it is my opinion that art. \^II, sec. 10, Wis. Const.,
prohibits the state from participation in any portion of the
proposed center except those that may be used "for the
purposes of education . . . charity . . . furnishing accommo
dations for the transaction of public business by state of
fices, and other like recognized functions of state govern
ment." See State ex rel. Owen v. Donald and State ex rel.

La Follette v. Renter, supra.

State participation would, then, have to be directed solely
to the clearly identifiable portion of the center allocated to
use as a state-operated tourist center or some similar state
governmental function.

As to your request for comment on the four financing
plans reproduced at the beginning of this opinion, I cannot
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approve or disapprove of any of them. In their present form,
the alternative financing plans represent gradations in policy
(e. g., full or limited state participation) rather than law.
As a result, I cannot do more than furnish the aboye general
comments, which apply to all the plans. My office will, of
course, provide whatever legal assistance is desired during
formulation of the program.

Question #3. Could the state levy a tax on the use of
hotel and motel rooms in Milwaukee and adjoining counties
and appropriate the proceeds of the tax toward the operat
ing expense or debt service, or both, of such facilities?

The legislature has plenary power over the entire subject
of taxation, subject only to constitutional restrictions and
limitations. Since the power to appropriate funds is coex
tensive with the power to tax, the "public purpose" doc
trine, to which a large portion of this opinion is devoted, is
equally applicable to this question. See State ex rel. Thom
son V. Giessel, (1953) 265 Wis. 185, 213, 60 N.W. 2d 763.
The hotel and motel tax you describe is not an ad valorem
property tax, and thus is not subject to the strict "uniformi
ty" requirements of art. VIII, sec. 1, Wis. Const., Barnes
V. West Allis, (1957) 275 Wis. 31, 37, 81 N.W. 2d 75. The
Wisconsin court has held, for example, that the rule of uni
formity requiring either total inclusion or total exemption is
inapplicable to inheritance taxes {Nunnemacher v. State,
(1906) 129 Wis. 190, 108 N.W. 627), "privileges" taxes
{Northwestern Mut. Life Ins. Co. v. State, (1916) 163 Wis.
484, 155 N.W. 609), license taxes (Business Brokers Asso.
V. McCauley, (1948) 255 Wis. 5, 38 N.W. 2d 8), income and
occupational taxes (Appeal of Van Dyke, (1935) 217 Wis.
528; 259 N.W. 700); State ex rel. Bernhard Stem & Sons
V. Bodden, (1917) 165 Wis. 75, 160 N.W. 1077), and excise
taxes in general (Beals v. State, (1909) 139 Wis. 544, 121
N.W. 347). For all such taxes there may be classifications, as
well as partial exemptions. Uniformity with respect to taxes
of this type merely means that there be equal treatment
within a classification ". . . based on reasonable differences

or distinctions which distinguish the members of a class
from those of another in respects germane to some general
and public purpose or object of the particular legislation."
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WeUh V. Henry, (1937) 223 Wis. 319, 323, 271 N.W. 68;
Gottlieb V. Milwaukee, (1967) 33 Wis. 2d 408, 428, 147
N.W. 2d 633.

It must be remembered, however, that the validity of state
participation in any aspect of the proposed convention cen
ter depends largely on the public, statewide purpose involv
ed. It seems highly incongruous to advance lengthy argu
ments as to the project's benefits to the state as a whole
in order to sustain the state's initial financial participation
therein, and then urge that the legislature impose a local
tax in the Milwaukee area for additional financial support—
presumably on the basis that a single area of the state
would be more substantially and directly benefited by the
center.

The Wisconsin court, in State ex rel. New Richmond v.
Davidson, (1902) 114 Wis. 563, 576, 88 N.W. 596, quoted
as follows from Hammett v. Philadelphia, 65 Pa. St. 146:

"The legislature, by its general iwwers, cannot levy . . .
a local tax for general purposes."

In 51 Am. Jur., Taxation, p. 428, sec. 402, it is stated
that "the people of a particular municipality cannot be taxed
for a public purpose inuring equally to the benefit of the
people of the whole state." For similar statements on the
benefits and burdens of taxation, see 1 Ck)oley, Taxation
(4th ed.), pp. 653, 663, sees. 314, 316; Peterson v. Hancock,
(1952) 155 Neb. 801, 54 N.W. 2d 85, 94-97; Wilson v. City of
High Point, (1953) 238 N. C. 14, 76 S.E. 2d 546; Tennant
V. Sinclair Oil & Gas Co., (Wyo. 1960), 355 P. 2d 887.

There are conflicting statements to be found approving
tax statutes applicable only in particular areas, and indicat
ing that the legislature may impose the whole cost of a pub
lic function on the community most immediately benefited.
See 51 Am. Jur., Taxation, pp. 245, 428, sees. 184, 403. In
other words, the validity of such a tax is arguable. Mere
advancement of the "local benefit" argument, however, con
travenes to a significant degree the "public purpose" argu
ments necessary to sustain any degree of state participa
tion in the program.
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Accordingly, it is my advice to you that a state tax levied
for the purposes indicated and operable only in a 4-county
area, would not be sustainable in court in view of the public,
statewide purposes which must be legally established for
the project at the outset. If appropriate enabling legislation
were enacted, it would be far better for the individual
counties themselves to impose the hotel taxes should they
be deemed essential to the project.

RWWiWFE

Public Instruction—Driver Education—Under sees. 20.-

255 (2) (v) and 121.15, Stats., state superintendent of pub
lic instruction may not include the purchase of buses, equip
ment and cost of instructional items for aids in training
driver education teachers as necessary cost of administra
tion of the driver education program in the public schools.

September 17, 1969.

Mr. William C. Kahl

State Superintendent, Department of Public Instruction

You ask whether funds allotted to the department of pub
lic instruction by sec. 20.255 (2) (v), Stats., and referred to
in sec. 121.15, Stats., may be used to purchase buses and
equipment to be contained therein for use at college camp
uses as aids in the instruction of college students in
order to fit them for teaching driver education. Because
sec. 20.255 (2) (v), Stats., allocates such funds to your de
partment "as are necessary for the administration of the
driver education program," the question becomes whether
the buses and equipment are properly included as being
necessary for program administration.

Sec. 20.255 (2) (v), Stats., is a part of the section ap
propriating funds to your department, and includes:

"(v) Driver education. All moneys received from the al
location made under s. 20.395 (6) (v) to be distributed to
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school districts which operate driver education courses in
accordance with s. 121.15. The distribution shall be made

to school districts upon such reports in such form and con
taining such information as the state superintendent re
quires. Of this amount such sums are allotted to the de
partment as are necessary for the administration of the
driver education program."

Sec. 20.395 {6)(v), Stats., relating to the department of
transportation, is the statutory source of the allocation de
scribed in sec. 20.255 (2) (v). Stats. It does not provide any
material specifics with respect to your administration of the
driver education program.

Sec. 121.15, Stats., provides:

"State aid for driver education programs. To promote a
uniformly effective driver education program among high
school and vocational, technical and adult education school
pupils, each school district operating high school grades and
each school of vocational, technical and adult education
shall receive $25 $80 for each pupil of high school age who
successfully completes a course in driver education approved
by the state superintendent, but in no case may the state
aid exceed the actual cost of instruction. If the appropria
tion under s. 20.255 (2) (v) is inadequate in any year to
provide $25 $80 per pupil, the state aid shall be prorated
after the appropriation for administration is deducted. Such
state aid shall be paid at the same time as the state aid
under ss. 121.08 to 121.13 is paid."

A reading together of sees. 20.255 (2) (v) and 121.15,
discloses that the essential purpose of these statutes is to
promote a uniformly effective driver education program
as carried out in the public high schools and vocatioTval
schools—i.e., to induce these schools to teach driver educa
tion to their students on a uniform basis which would be
achieved by each school adhering to methods and require
ments approved by you, in return for which, the schools so
complying would receive the aids provided therefor. The
sums necessary "for the administration of the driver edu
cation program" must therefore, in my view, be related to
the program as taught in the public high schools and voca-
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tional schools, and must be limited to that purpose. Such
being my view, I am constrained to say that I can find no
authority for the proposed purchase by your department of
buses and equipment which, as a self-evident proposition,
would not constitute a part of the driver education program
as taught to high school and vocational school pupils, as
desirable as the use of buses and equipment for the stated
pui-pose might be.

One could hardly doubt that an effective driver education
program must necessarily depend upon the quality of the
teaching thereof, which, in turn, is dependent upon the
training and instruction given to those who later teach
driver education in the public schools. But, as stated, sees.
20.255 (2) (v) and 121.15, do not encompass the state uni
versities in the "driver education program" to which those
sections relate. Consequently, an "effective" program under
sec. 121.15, must depend upon and be restricted to program
requirements promulgated by you for the purposes of the
statutes cited.

So far as the aids source is concerned [sec. 20.395 (6) (v).
Stats.], the legislature has committed to the state universi
ties the task of preparing an effective corps of driver edu
cation teachers to function in the public schools. Thus, sec.
20.265 (1) (u). Stats., (1967), appropriates to the board of
regents of the state universities:

"The amounts in the schedule from the appropriation
made by s. 20.395 (6) (v) for the purpose of providing driver
education teacher training."

I am unable to find any other statute which expressly
makes an appropriation to your department for the purpose
of assisting the state universities in driver education teach
er training. I cannot construe sees. 20.255 (2) (v) and 121.15
as impliedly authorizing such assistance.

You also ask whether the following activities would be
properly includible in the program administration:

1. Development of statewide evaluation study.

2, Participation in the statewide E.T.V. Network.
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3. Development of a pilot progi-am for counseling gradu
ates of high school driver education.

4. Development of several pilot K-12 programs for
schools in traffic safety education.

5. Conducting a variety of extensive curriculum work
shops.

6. Letting of special contracts to select universities to
carry out experimental research and development
projects.

7. Providing inservice training grants for driver educa
tion teachers.

8. Providing internship grants for select local school
programs and the department of public instruction.

9. Providing of graduate fellowships.

10. Setting up several pilot teacher preparation programs
at select universities in Wisconsin.

11. Contracting special services of driver and traffic
safety education consultants from the national and
state level.

12. Purchasing driver education simulators, developing
multiple-car-ranges, skid pads and emergency driv
ing facilities at several pilot schools which could be
studied by the depai'tment of public instruction for
their effectiveness.

I have carefully considered each of these items. It would
appear that these and perhaps other activities by your de
partment not included in the list might well benefit indirect
ly a local driver education program. However, based on the
facts as submitted, it appears that they are designed as
aids in the training of driver education teachers rather than
direct aid to the instruction of high school and vocational
school pupils. In my opinion, expenditures for the training
of driver education teachers and other activities mentioned

above are not provided for by statute but constitute a separ
ate program outside of the ambit of necessary costs of
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administration authorized by statute to be spent by your
department for the administration of a driver education
progi-am.

RWWiRDM

Counties—Fines and Fees—Sec. 345.13 permits trying
traffic defendants in absentia and judgment of guilt or in
nocence must be entered by the court trying the case. The
clear proceeds, at least 50 percent of the fines imposed,
must be sent to the state treasurer to be deposited in the
school fund in accordance with art. X, sec. 2, Wis. Const.

Sec. 59.20(8) may be unconstitutional, in violation of art.
X, sec 2, Wis. Const., insofar as it attempts to allocate 50
percent of traffic fines to counties.

The $2.00 filing fee authorized by sec. 59.42(1) (e) applies
to all criminal cases, including state traffic cases brought
under sec. 345.13, and all such fees must be deposited with
the state treasurer.

September 19, 1969.

Robert R. Ringwood

State Auditor

You ask my formal opinion on three questions:

1. Under sec. 345.13, Stats., what is the proper disposition
of deposit monies retained by the court due to the nonap-
pearance of the accused?

Sec. 345.13 allows a person to be found guilty of a crim
inal charge in absentia by specific statutory provision. As
your predecessor, J. Jay Keliher, the State Auditor, was
advised on May 22, 1952, bail forfeited in a criminal case
belongs to the county. He was advised that the failure of
the accused to appear did not authorize imposing a fine in
absentia and collecting the fine out of the bail money, ex
cept for the provisions of then sec. 85.40, the predecessor
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of sec. 345.18, which allowed imposing a fine in absentia
on state speeding violations. The above opinion, 41 GAG
166, in referring to sec. 85.40 (b), held as follows:

"Subsec. (b) provides that in case the person accused
fails to appear personally or by an authorized agent at
the time fixed, 'then the money deposited with the sheriff
or clerk shall be retained and used for the payment of the
penalty, which may be imposed after an ex parte hearing
* * * together with the costs,' the surplus if any to be
returned to the person making the deposit, and in case of an
acquittal the whole amount deposited shall be refunded.
In speeding cases, therefore, the deposit may be applied up
on a fine imposed in absentia and disposed of in the same
manner as though the defendant had appeared for trial
and been convicted."

Jurisdiction of the person of the accused may be confer
red by consent. 22 C.J.S. Criminal Law §147.

Although sees. 85.40 of the old Vehicle Code and 345.13
of the Vehicle Code adopted in 1957 limited the section to
speeding cases, the legislature changed the law by ch. 143,
Laws 1961, to include chs. 129, 194 and the complete Mo
tor Vehicle Code, chs. 341 to 348, inclusive. Accordingly,
all traffic violations brought under state statutes and muni
cipal ordinances are now subject to the provisions of 345.13.
In traffic cases where there has been a deposit of money
made with the proper authorities and the defendant does
not appear in court at the time set for hearing of the case,
the court must hold an "ex parte hearing upon the accused."
If the defendant is found guilty, the money is to be used for
payment of the penalty imposed, together with the costs,
and any excess must be returned to the person who made
the deposit upon his application therefor. If the accused is
acquitted, the entire deposit must be refunded to the de
positor upon his application.

Once the penalty has been imposed under the state law,
these monies are to be deposited by the state treasurer in
the state school fund within the meaning of art. X, sec. 2,
Wis. C'onst., the applicable portion of which reads as fol
lows:
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"♦ * * and the cleai' proceeds of all fines collected in the
several counties for any breach of the penal laws * * *
shall be set apart as a separate fund to be called 'the school
fund' * *

To erase any doubt that art X, sec. 2, refers to state
traffic laws when it refers to "breach of the penail laws,"
we are referring to a state law which imposes a penalty
or punishment for "some offense of a public nature or wrong
committed against the state." Black's Law Dictionary,
Third Edition. A cnme is defined by the same source as
"* * * a positive or negative act in violation of penal law;
an offense against the state." The same source defines
"fine" as "* * * pecuniary punishment imposed by a lawful
tribunal upon a person convicted of crime or misdemeanor."

Sec. 939.12 prortdes:

"A crime is conduct which is prohibited by state law and
punishable by fine or imprisonment or both. Conduct punish
able only by a forfeiture is not a crime."

Under that definition the violation of the state traffic
laws is a crime for which a fine can be collected within the
meaning of art. X, sec. 2, and the clear proceeds of all such
fines must be sent to the state school fund.

A state forfeiture is also a penalty and the "clear pro
ceeds" are required to be deposited in the school fund by
the same constitutional provision.

Sec. 59.20 (8), Stats., provides that 50 percent of all
fines under the traffic laws of the state may be retained
by the county as fees. The other 50 percent goes to the state
school fund. There is a serious question as to whether that
portion of sec. 59.20 (8) which gives 50 percent of traffic
fines under state law to the counties is consistent with the
"clear proceeds" provisions of art. X, sec. 2. However, un
til a proper action is brought to determine the validity or
invalidity of the statute, it enjoys a presumption of con
stitutionality.

To answer your first question then, it is my opinion that
in proceedings under sec. 845.13 of the statutes the clear
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proceeds of the fine, 50 percent as provided in sec. 59.20
(8), shall be sent by the county treasurer to the state
school fund as anticipated in art. X, sec. 2, Wis. Const. In
the case of municipal ordinances the money goes to the
munici])ality whose ordinance was violated.

Your second question is:

2. If no ex parte hearing is held, what is the status of
the deposit monies?

If no hearing resulting in a finding as required by sec.
957.01 (3) is held, the court proceedings specified in the
statute have not been complied with, no valid judgment
can be entered, and the money deposited in accordance with
the section remains with the court itself until such time as

the case is disposed of in accordance with the statute. There
is no authority for disposing of these monies as bail bond
forfeitures.

Your third question is:

3. Do convictions of all state traffic cases fall under 59.42

(1) (e) ? Do the cases in Question No. 1 above also fall un
der 59.42 (1) (e) ?

The above provision calls for a fee of $2.00 to be assessed
against the defendant in all criminal actions which shall be
paid into the state treasury. The language of the statute is
clear and unambiguous and needs no statutory construction
or interpretation. All criminal cases are included and viola
tion of all state traffic laws are criminal violations and, ac
cordingly, the $2.00 fee must be collected and paid into the
state treasury.

R\W:LLD

Platting—A recorded subdivision may be replatted un
der sec. 236.36, Stats., without undertaking the court pro
ceedings set forth in sees. 236.40, 236.41 and 236.42, Stats.,
where the replate complies with the requirements of ch.
236, Stats., applicable to original plats and does not alter
areas dedicated to the public.
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October 22, 1969.

Walter J. Swietlik

District Attorney, Ozatikee County

You advise that although a subdivision plat covering a
cei'tain area in your county has been previously recorded in
the office of your register of deeds, he has recently re
ceived a second plat which not only includes the same area
as originally platted, but also additional area adjacent
thereto. You further indicate that the subsequent plat not
only enlarges the area of the first plat but substantially
changes the boundary lines of lots included therein. There
is no area dedicated to the public in either the first plat or
the second plat.

You request my opinion as to whether, under the above
described circumstances, sec. 236.36, Stats., permits the
alteration of a recorded subdivision plat by a subsequently
recorded plat even though no application for the vacation
or alteration of the original plat has been made to the cir
cuit court for the county in which it is located, pursuant to
the provisions of sees. 236.40 — 236.42, Stats.

Sec. 236.36, Stats., provides as follows:

"236.36 Replats. Except as provided in s. 70.27 (1), replat
of all or any part of a recorded subdivision, if it alters areas
dedicated to the public, may not be made or recorded except
after proper court action, in the county in which the sub
division is located, has been taken to vacate the original

plat or the specific part thereof."

"Replat" is defined in sec. 236.02 (13), Stats., as follows:

"(13) 'Replat' is the process of changing, or the map or
plat which changes, the boundaries of a recorded subdivi
sion plat or part thereof. The legal dividing of a large
block, lot or outlot within a recorded subdivision plat with
out changing exterior boundaries of said block, lot or outlot
is not a replat."

Sees. 236.40 - 236.42, Stats., provide a procedure whereby
all or part of a recorded subdivision plat may be vacated or
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altered upon application to the circuit court for the county
in which the subdivision is located.

I find no difficulty in accepting sec. 236.36, Stats., at
face value. In my opinion, the statute clearly provides that
if a replat of all or part of a recorded subdivision does not
alter areas dedicated to the public, it may be made and
recorded without the necessity of pursuing the court pro
cedure provided for in sees. 236.40 - 236.42, Stats. On the
other hand, if the proposed replat alters areas dedicated
to the public, proper court proceedings must be taken to
vacate or alter the original plat, or the specific plat thereof,
before the replat may be made or recorded. See Sec. 236.43,
Stats., regarding court vacation or alteration of platted
areas dedicated to the public.

Such conclusion is not only supported by, but is perhaps
better understood and appreciated in light of the legislative
history of the above statutes and their relationship to each
other.

In 49 OAG 113 (1960), this office first considered the
question as to whether a replat of an existing land subdi
vision or a part thereof was entitled to be recorded without
having the first plat or part thereof vacated in accordance
with sees. 236.40 - 236.42, Stats. At that time, neither pres
ent day sec. 236.36 nor 236.02 (13), Stats., existed. It is
therefore not unexpected that we find the following stated
at page 114 of that opinion:

"Oh. 236 does not provide a procedure for replatting.
However, sees. 236.40, 236.41 and 236.42, provide a pro
cedure for applying to the circuit court for the county in
which a subdivision is located for the vacation or altera

tion of all or part of a recorded plat of a subdivision. In
view of the fact that a procedure is prescribed for altering
plats, it is my opinion that plats cannot be altered by means
of a replat. It is a well-settled principle of statutory con
struction that where a statute designates a method by
which a certain fact is to be determined or ascertained, such
method is exclusive. This is the maxim of expressio unius
est exclusio alterius. [Authorities cited.] There is nothing
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in ch. 286 to indicate that the legislature intended a plat
could be altered without following a procedure as prescribed
in the chapter."

Significantly, shortly following the above opinion, the
definition of replat utilized therein was introduced, verba
tim, into ch. 286 by the creation of sec. 286,02 (18),
Stats., by ch. 214, Laws 1961. Equally significant was the
enactment of sec. 286.86, 1961 Stats., by the same chapter,
to read as follows:

"286.86 Replats. A replat of all or any pai't of a recorded
subdivision may not be made or recorded except after proper
court action has been taken to vacate the original plat or
the specific part thereof; provided that such replat may be
made and recorded without taking court action to vacate
the original plat or the specific part thereof when all the
parties in interest in writing agree thereto."

This statute clearly allowed non-judicial replat of all or
any part of a recorded subdivision "when all the parties in
interest" agreed thereto in writing. It was the option of
this office, however, that unless such replat by consent in
all respects met the requirements of ch. 286, Stats., for a
new (original) plat, such replat was limited by sees. 286.40
to 286.48, Stats. 52 OAG 411, 415 (1968).

Sec. 286.86, 1961 Stats., was subsequently repealed by
ch. 861, Laws 1968, however, and it was the opinion of this
office that the effect of such repeal was to reinstate the
law in reference to replats as it existed prior to 1961 and as
construed in 49 OAG 118, supra. 55 GAG 14, 18 (1966).
Thus, in the latter opinion, at page 17, the attorney general
indicates:

"Because of the provisions of sees. 286.40, 286.41 and
286.42, as construed in 49 OAG 118, I am constrained to

say that in my opinion, court action to vacate a plat or part
thereof affected by a replat will be required, notwithstand

ing the repeal by ch. 861, Laws 1968, of sec. 286.86."

The reason for the 1968 repeal of sec. 286.86, 1961 Stats.,

is not clear. However, it was not long before the void was
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filled by the adoption of present sec. 236.36, Stats., above
quoted, by eh. 193, Laws 1965.

The current statute commences with a legislative recog
nition that the law already provides for non-judicial vaca
tion of subdivision plats, in the case of assessor's plats or
dered by the governing body of a city, village, town or
county under the provisions of sec. 70.27 (1), Stats. Sec.
70.27 (1), Stats., quite simply provides in part that:

* * A plat or part of a plat included in an assessor's
plat shall be deemed vacated to the extent it is included

in or altered by an assessor's plat. * *

Further, sec. 236.36, Stats., describes, as did its antece
dent, the circumstances which determine whether or not
court action need be undertaken to vacate an original plat
or a specific part thereof. The provisions of the statute in
this regard indicate that court action is not required for
such purpose unless the replat "alters areas dedicated to
the public."

However, although sec. 236.36, Stats., allows non-judicial
replat of land under certain circumstances, it does not follow
that such replat requires any less formality or adherence
to statutory standards than is required for original subdi
vision plats. On the contrary, if the purpose, integrity and
effectiveness of the platting statutes, as well as each sub
division plat adopted pursuant thereto, is to be maintained,
a replat under the authority contained in sec. 236.36, Stats.,
must comply in all respects with the provisions of ch. 236,
Stats., relating to new subdivision plats, including those
regulating the survey, approval and recording thereof.

In addition, in light of the apparent rule that a purchaser
of any pai-t of a recorded subdivision plat is entitled to rely
upon the statutes existing at the time of his purchase, a
note of caution is warranted in reference to any proposed
replat of less than all of a previously recorded subdivision
plat. In In re Vacation of Plat of Garden City, (1936) 221
Wis. 134, 226 N.W. 202, at page 137, the court observed
that the statutes under consideration, which related to the
vacation of plats, were imported, as a matter of law, into a
contract to purchase a platted lot;
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"* * * and, in the absence of any provision therein to
the contrary, his [the purchaser's] rights as well as the
relative rights and obligations of all others interested in
the platted land, or any part thereof, are subject to all pro
visions in those statutes. That includes the manner and
conditions under which the plat, or any part thereof, may be
vacated * * *"

Therefore, a party whose interest in a subdivision ante
dates present sec. 236.36, Stats., such as a subdivision lot
owner who purchased his lot prior to the enactment of
present sec. 236.36, Stats., apparently may resist a replat
of any part of his subdivision in which he does not join,
even if his lot is not located in that part of the subdivision
which is to be replatted. This question would not arise in
the situation you relate, since the replat you describe in
cludes all the area covered by a previously recorded sub
division and therefore would be joined in by all owners,
mortgagees, etc., pursuant to sec. 236.21 (2) (a), Stats.

In summary then, it is my opinion that as long as a re
plat such as you describe does not alter areas dedicated
to the public and fully complies with the same statutory
requirements demanded of original plats, such replat is au
thorized by sec. 236.36, Stats., even though court action,
pursuant to sees. 236.40 - 236.42, Stats., has not been re
sorted to vacate or alter the previous plat.

RWWrJCM

Insurance—State Employees—Sec. 66.18, Stats., provides
authority for the purchase of liability insurance for state
officers, agents and employees for eri'ors or omissions in
carrying out responsibility of their governmental positions.

October 23, 1969.

G. H. Bakke, Secretary

Department of Transportation
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You state that at the present time the department of
transportation is studying the problem of procuring liability
insurance for its officers, agents and employees to protect
them in case of liability because of error or omission in car
rying out the responsibilities of their governmental posi
tions. The question has arisen as to the statutory authority
for the purchase of such insurance. You call my attention
to sec. 66.18, Stats., which reads as follows:

"Liability insurance. The state, and municipalities as de
fined in s. 345.05, are empowered to procure liability insur
ance covering both the state or municipal corporation and
their officers, agents and employees."

The department of administration has raised the question
of the applicability of the above statute to this type of
insurance because of the reference to sec. 845.05, Stats.,
which is contained in the statute. It contends that since

the reference is to civil liability for motor vehicle accidents,

the statute is not intended to cover other forms of liability.

It is true that the cross-reference is to liability for motor
vehicle accidents. However, the term "municipalities" has
been the subject of numerous interpretations so that I
attach no particular significance to the cross-reference, ex
cept that it is quite broad. Sec. 345.05, Stats., reads as fol
lows:

"State and municipal liability for motor vehicle accidents.
(1) In this section the following terms have the designated
meanings:

"(a) 'Municipality' means any county, city, village, town,
school district [as enumerated in s. 67.01 (1)], sewer dis
trict, drainage district, community center and, without re
striction because of failure of enumeration, any other poli
tical subdivision of the state.

«  ̂ $ 9f

In the case of Pdhlaud v. Sheboygan, (1946) 251 Wis. 20,
27 N.W. 2d 736, the city had secured liability insurance in
connection with the governmental function of maintaining
a park and a toboggan slide for the use of its citizens for
recreational purposes. The plaintiff was badly injured be-
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cause of an alleged defect in the construction of the slide.
While the court held that neither the city nor the insurance
company were liable because sovereign immunity was in
effect at that time, the court nevertheless pointed out that
sec. 66.18, Stats., authorized the procuring of insurance to
protect the city and its officers, agents and employes from
liability. Based on this decision and a clear wording of the
statute it becomes obvious that the liability insurance au
thorized by sec. 66.18, Stats., is general liability insurance
and is not to be construed as being limited in its authority
to the acquisition of automobile liability coverage.

The statute itself dates back to 1925 and originally did
not apply to the state. The state was added, effective July
1, 1957. There is nothing ambiguous in the wording of the
statute and, therefore, I am not called upon to discuss
matters of construction.

It is my opinion that sec. 66.18, Stats., authorizes the
state to procure liability insurance for acts of error or omis
sions of its officers, agents and employees.

RWW:REB

Condemnation—Kline Law—^The so-called "Kline Law,"

ch. 275, Laws 1931 (relating to acquisitions of real property
in cities of the first class), is procedural only and does not
govern the law of "just compensation," which is a matter
of judicial determination. Sec. 32.19, Stats., which allows
payments to property owners in addition to "just compen
sation" applies to all property acquisitions in the state
including those made under "Kline Law" procedure, as
would the additional payments proposed in A.B. 604 (1969).

October 24, 1969.

The Honorable the Assembly

You have requested my opinion as to the effect of A.
Subst. Amend. 2 to A. B. 604 and §ec. 32.19, Stats., in cities
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of the first class employing eh. 275, Laws 1931 (Kline Law),
in real property acquisitions.

A. B. 604 proposes to allow certain payments over and
above "just compensation" to assist persons who must re
locate their homes or businesses due to the construction of

a public improvement. The bill follows the general pattern
of the federal highway act of 1968, although, it is broader
and includes all takings for public purposes.

Sec. 32.39, Stats., allows payment to property owners for
certain items of actual damage over and above just compen
sation. These are: realignment of personal property, remov
al of personal property to another site, refinancing costs,
certain rental losses, and expense of plans rendered unusable.

The "Kline Law" is a method of property condemnation
applicable only to cities of the first class. It is not found in
the statutes. It is ch. 275, Laws 1931, as amended, and is

entitled as follows:

"AN ACT empowering any city to plan and make certain
public improvements, to acquire or condemn property for
public purposes and improvements, to make assessments of
benefits and damages for such improvements and acquisi
tions of property, to finance the same, and providing the
procedure therefor."

Essentially, this law pertains to procedure. Perhaps> the
most important difference between the Kline Law and the
procedures provided in ch. 32, Stats., is that the Kline Law
provides for a procedure for assessments of benefits and
damages which is not provided in ch. 32 procedures. (See
sees. 32.05 and 32.06, Stats.) The law also provides for a
simplified method of jury determination of the necessity of
the taking which, of course, is no longer needed.

The important point to note is that nowhere in the Kline
Law and its various amendments, can I find any provision
that puiTDorts to set up any different standard as to just
compensation or the payment or non-payment of additional
benefits found in sec. 32.19, Stats. In fact, if any separate
set of standards were set forth, grave legal problems would
arise since "just compensation" is a question for judicial



154 Opinions op the Attorney General

deteimination and I fail to see how the law could allow

different standards in different parts of this state for the
payment of sec. 32.19 claims or relocation assistance claims.
There are only two sections in ch. 32, where the Kline Law
is referred to. These are sees. 32.05 and 32.06, Stats., which
are procedural statutes. They read as follows:

"32.05 Condemnation for streets, highways, storm or
sanitary sewers, watercourses, alleys and airports. This sec
tion does not apply to town highways created or altered
under ch. 80 except as to jury trials on appeals provided
for by ss. 80.24 and 80.25, nor to proceedings in cities of
the first class under chapter 275, laws of 1931, as amended
(Kline Law). All other condemnation of property for public
alleys, streets, highways, airports or storm sewers and sani
tary sewers or watercourses undertaken by sewerage com
missions governing metropolitan sewerage districts created
by s. 59.96 or 66.20 shall proceed as follows:

(<4: 4c 4:"

"32.06 Condemnation procedure in other than highway,
etc., matters. The procedure in condemnation in all matters
except streets, highways, storm or sanitary sewers, water
courses, alleys and airport acquisitions, acquisitions under
chapter 275, laws of 1931, as amended (Kline Law), acquisi
tions under ch. 157, and acquisitions under ch. 197, shall be
as follows:

<<4c 4: 4c»

The provisions of sec. 32.19, Stats., were originally made
a part of our law by ch. 639, Laws 1959. This act was a rath
er complete recodification of Wisconsin eminent domain
laws which was the work of a special committee appointed
by the governor for this purpose.

A. B. 483 (1959), which became ch. 639, contains this
explanatory note as to sec. 32.05, Stats.:

"The ordinary laying out of town roads pursuant to ch.
80, Stats., is not affected. Proceedings for laying out streets
and alleys in the city of Milwaukee under the Kline Law
are not affected."
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I am aware that the city of Milwaukee has enacted an
ordinance under its code which deals with claims for dam

ages. This section, 2-195, reads as follows:

"2-195 Committee on Claims in Condemnation, (a) Such
committee shall have jurisdiction over all claims presented
to the city of Milwaukee for damages because of the taking
or using of private property by the city of Milwaukee for
public purposes, except school purposes. * * * Such commit
tee shall consider all claims arising from condemnation pro
ceedings instituted under Chapter 275, Laws of 1931 as
amended, or under any other law under which the city of
Milwaukee is authorized to condemn, or arising by reason
of negotiations under threat of condemnation under any
such law. * *

I believe this section of the Milwaukee Code, like the
Kline Law, only deals with procedures and does not alter
the basic state law as to "just compensation" or other dam
ages which the legislature now has or may make payable.

In my opinion, the Kline Law is procedural only. Sec.
32.19 payments must be made as required by law, as well as
relocation payments set forth in A. B. 604, if enacted into
law, to all affected property owners.

RWWrREB

Mob Damage—Liability—1969 S.B. 242 proposes to re
peal sec. 66.091, Stats., which imi)oses liability on cities and
counties for mob damage. The effect of such a repeal on
rights of citizens to redress against cities, counties and the
state for mob damage is discussed.

October 28,1969.

The Honorable the Assembly

By 1969 A. Res. 41, you have requested my opinion as to
"what rights of private citizens to redress against cities.
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counties and the state for mob damage would be if Senate
Bill 242 is enacted into law."

S. B. 242 provides for the repeal of sec. 66.091, Stats.,
which statute presently provides in part as follows:

"66.091 Mob damage. (1) The county shall be liable for
injury to person or property by a mob or riot therein, except
that within cities the city shall be liable.

<< ;i; nc ^

The statute goes on to provide for certain exempting
conditions.

It was clear under the common law that neither the state

nor its governmental subdivisions were liable for damage
done by mobs either to persons or property. Long v. Neenah,
(1906)^ 128 Wis. 40, 42, 107 N.W. 10, 18 McQuillin Mun.
Corp., §53.145 (8d) Ed. Rev., 49 Am. Jur., States, Territor
ies, and Dependencies, §73. However, statutes providing for
governmental liability for damage occasioned by mob or
riot have existed in Wisconsin since 1863, and the langu
age utilized in the current statute, sec. 66.091, Stats., has
remained unchanged since enacted by ch. 396, Laws 1921.
In addition, that language has been held to impose liability
regardless of whether or not the city or county involved is
actually negligent or otherwise at fault. Thus, in Northern
Asm/. Co. V. Milwaukee, (1938) 227 Wis. 124, 277 N.W.
149, at page 129, the supreme court characterizes the statute
as follows:

"It is to be observed that the statute by its terms im
poses absolute liability upon the city unless the exempting
conditions are present

In the event of a repeal of sec. 66.091, Stats., by the
adoption of S. B. 242, the strict liability referred to by the
court in the Northern Assur. Co. case, supra, would no
longer exist. In the absence of said statute, citizens seeking
redress for mob damage would be required to place reliance
on actions asserting governmental liability for their dam
ages as a result of a negligent or other tortious failure on
the part of the government involved to control or suppress
a mob or riot.
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The recent judicial abrogation of the governmental im
munity doctrine by Holytz v. Milwaukee, (1962) 17 Wis. 2d
26, 115 N.W. 2d 618, significantly increased the exposure
of cities and counties to liability for tort, whether by com
mission or omission, and, in a proper case, the private citizen
could conceivably obtain some measure of redress for in-
juiy to his person and property by mob or riot through
such an action. However, from a practical legal standpoint,
the effectiveness of such a remedy is questionable.

Without sec. 66.091, Stats., in order to recover, the
claimant would have to prove the existence of the tortious
conduct alleged. In the event of a negligence action, for in
stance, he would be required to prove, not only the negli
gence of the county or city involved, but also the causal
relationship between that negligence and the damage incur
red. The very nature of the subject disturbances, as well
as the subtle and often complex circumstances which may
give rise to them, makes such a burden of proof extremely
onerous. Further, of course, the defendant government
would be entitled to show justification and assert ail the de
fenses available in such actions. 52 Am. Jur., Torts, §85, et
seq.

In addition, such actions would be further limited, in
amount of recovery and otherwise, by the provisions of sec.
895.43, Stats., which among other things, prohibits punitive
damages, limits damages in any such action to $25,000
and completely prohibits such suits against a political cor
poration, governmental subdivision or any agency thereof
for the intentional torts of its officers, officials, agents or
employees or for acts done in the exercise of legislative,
quasi-legislative, judicial or quasi-judicial functions. Fur
thermore, no action apparently lies against a county for
acts of a sheriff which are within the provisions of art.
VI, sec. 4, Wis. Const. This immunity would appear to ex
tend to the acts of undersheriffs and deputy sheriffs as
well. 45 OAG 152, 156 (1956).

Since sec. 66.091, Stats., does not apply to the state, its
repeal would not affect the present law in reference to
suits against the state. The status of the state in this re-
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gard was most succinctly stated by the supreme court in
the Holytz case, supra, at page 41:

" * * * The decision in the case at bar removes the

state's defense of nonliability for torts, but it has no effect
upon the state's sovereign right under the constitution to
be sued only upon its consent."

See also, Toivnsend v. Wisconsin Desert Horse Assoc.,
Inc., (1969) 42 Wis. 2d 414, 167 N.W. 2d 425.

It should be noted, however, that sec. 270.58 (1), Stats.,
provides that where a state officer or employee is proceeded
against because of acts committed while carrying out his
duties, and the court or jury finds that he acted in good
faith, any judgment as to damages and costs entered
against him shall be paid by the state.* In a riot situation
where the national guard is called to duty, the potential for
such judgments is substantial. Furthermore, a plaintiff,
deprived of his comparatively simple remedy against a city
or a county under sec. 66.091, Stats., might well be expected
to look to the state for pajmient.

RWWiJCM

University—Regent m Student—regent of the Uni
versity of Wisconsin is not precluded by law from attend
ing the university as a student or from receiving a degree
from the university, but he must guard against and refrain
from any possible conflict of interest. The regents should
establish policy and guidelines to govern this situation.

October 30, 1969.

Clarke Smith, Secretary

The Regents of the University of Wiscomsin

•The statute makes similar provisions in reference to public officers
and employees of political subdivisions of the state. Although depu
ty sheriffs serving not at the will of the sheriff but on civil service
basis are covered by this subsection, payment of judgments against
them is discretionary and not mandatory.
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You request my opinion on the following questions:

1. May a regent of the University of Wisconsin attend
the University of Wisconsin as a graduate student taking
courses for credit?

2. May such a regent receive a graduate degree from the
University of Wisconsin while serving as a regent of the
University of Wisconsin?

Regents of the University of Wisconsin have been held
to be public officers. Martin v. Smith, (1941) 239 Wis. 814.
Sees. 946.12 and 946.13, Stats., are concerned with private
interests of public officers.

Sec. 946.12 (3), Stats., prohibits a public officer from
exercising a discretionary power "in a manner inconsistent
with the duties of his office" and "with intent to obtain a
dishonest advantage for himself or another." It is my opin
ion that this section does not prohibit a regent from at
tending the university as a student, nor from receiving a
degree while seiwing as such regent without some indication
that such attendance or awarding and receipt of such de
gree was done "with intent to obtain a dishonest advan

tage."

Sec. 946.13, Stats., prohibits a public officer from negoti
ating or entering into a contract in which he has a private
pecuniary interest, whether direct or indirect. The question
which then necesarily arises is what is the legal relation
ship of a student to the regents, the ultimate governing
body of the university. Courts have frequently used a con
tract theory to describe the relationship between the stu
dent and the university. In Zanders v. Louisianu, (1968)
281 F. Supp. 747, 756, the federal district court for the
Western District of Louisiana after dismissing "in loco
parentis" as of little use in dealing with the problems of
students' rights, alluded to the "contract" theory as being
more valid in these words:

'^On the other hand, the contract theory defines the basic
relationship between university and student in terms of
rights and obligations which naturally lends itself to a more
fitting position within the judicial framework. While most
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of the emphasis and interest in the field of student rights
has occurred in recent years, concern for these rights was
exhibited over sixty years ago in Kohlitz v. Western Reserve
University. * * *"

"The court went on to characterize the university-student
relation as a contract and then stated:

'What then are the terms of such a contract? He [the
student], upon making that contract, agrees to submit
himself to the reasonable discipline of the school. He agrees
that his conduct and character shall be such as to in no man

ner be detrimental to the school; and this conduct and char
acter he must bear in all his relations with the school and
with other students. He agrees that he will conform to the
customs of the school; if it is the custom of the school that
the professors shall discipline the scholars, reprimand and
inflict such punishment as is proper under the circum
stances, then he has agreed that he will conform to that
custom. And he agrees that when he fails in any of the
duties devolving upon him, the authorities over the school
may discipline him in such a manner as shall be proper
under the circumstances.

'The University agrees with him that it will impart to him
instructions; that it will aid him in the ordinary ways in his
studies; that it will treat him fairly; that it will give him
every opportunity to improve himself, and that it will not
impose upon him penalties which he in no wise merits, and
that it will deal with him impartially.' 21 Ohio Cir. Ct. R.
154, 155"

If the regent-student relationship is therefore considered
as one of contract, such relationship would be prohibited by
sec. 946.13, Stats., if the regent entered into such contract
and had a private pecuniary interest therein. Webster^s
Third New International Dictionary defines pecuniary as
"1: taking the form of or consisting of money * * 2: of
or relating to money * * It is clear that a college educa
tion and degrees constitute a substantial aid to achieving
higher income, however, the amount of income specifically
related to such education is so subjective that I do not deem
this to be a "pecuniary interest" within the intent of sec.
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946.13, Stats. There is, of course, the pecuniary interest of
a student in the tuition and fees which he must pay to at
tend the university. Although these fees and charges are
under the regents' jurisdiction, they are determined for
the various groups of students as a whole, and therefore
the regent-student participating in such determination does
not, in my opinion, have a "private" pecuniary interest as
such. His interest in this respect is similar to that of a

regent who has children attending the university at the
time of determination. For this reason I do not construe

regent activity of setting fees for university attendance to
constitute a private pecuniary interest for a specific regent.

The regents of the University of Wisconsin constitute a
body corporate acting as an instrument for performing one
of the functions of the state government. Sec. 36.03, Stats.
The general rule regarding personal dealings between cor
porate directors and the corporation is that "a director can
not place himself in a position where his individual interest
clashes with his duty to his corporation * ♦ 19 Am. Jur.
2d 695. This general rule does not however preclude all
dealings of a director with the corporation. The bounds of
such dealing are set forth in Nonprofit Corporations, Or
ganizations and Associations, Howard L. Olek, Prentice-
Hall, Inc., 1965, at page 321 as follows:

"It is obvious that a director is to act for his corpora
tion's — not his own — benefit. He may not, directly or
indirectly, profit personally from his fiduciary position.
This does not mean that a director or officer may touch
nothing connected with the corporation. If no contract rela
tionship and no loss or disadvantage to the corporation is
involved, he is as free to act as is anyone else."

Also in 36 OAG 552, 557, a predecessor of mine opined as
follows:

"We therefore advise that in our opinion it would not
be unlawful for the commissioner of savings and loan asso
ciations to retain his connection with and accept salary as an
officer from an association which is subject to his supervi
sion, with the qualification that he must refrain from pass
ing on, considering, or taking any action in his official ca-
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pacity with respect to any matter involving the association
with which he is affiliated."

Powers and duties of the regents directly related to stu
dents are set forth in sees. 36.06 and 86.12, Stats., as follows:

"86.06 * *(1) The board of regents shall enact laws for
the government of the university in all its branches; * * *
and determine the moral and educational qualifications of
applicants for admission to the various courses of instruc
tion; * * *"

"86.12 * * * The immediate government of the several
colleges shall be intrusted to their respective faculties; but
the regents may regulate the courses of instruction * * * and
also confer such degrees and grant such diplomas as ai'e
usual in universities or as they shall deem appropriate, and
confer upon the faculty by bylaws the power to suspend or
expel students for misconduct or other cause prescribed in
such bylaws."

While most of the powers and duties accorded the re
gents are normally and necessarily exercised to relate to
students as a group, there are instances where regents can
and do exercise powers relating to individual students. See
sec. 86.161, Stats., authorizing the regents to grant scholar
ships; sec. 86.185, Stats., authorizing the regents to grant
loans to students of exceptional merit and Chapter V of the
Regent Bylaws at section 5 (a) which reserves to the re
gents the power to review or instigate disciplinary proceed
ings against individual students.

It is my opinion, based upon the above discussion, that a
regent is not precluded by statute or common law from at
tending the university as a student. Nor is such regent
thereby precluded from receiving a degree from the uni
versity while he is serving as such regent. It is clear how
ever, that the regents, as the governing body of the uni
versity, have great power over the operation of the univer
sity and the probability is great that situations could arise
wherein duties as a regent would clash with individual rights
or duties as a student. In such situation the regent is of
course bound to keep himself aloof and must refrain from
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voting or debating such matter. See 52 GAG 367 and 133
ALR 1257, 1258. I therefore suggest that the regents, as a
group or by committee, consider the implications of attend
ance of a regent as a student at the university and establish
a policy and guidelines to internally govern such a regent-
student relationship. You have provided me with a copy of
the Report of the Special Regent Committee on Conflict of
Interest Policies dated June 9, 1966. It, however, appears
from such report that the basic consideration of the com
mittee was whether there was "private pecuniary interest,
direct or indirect" and there is no indication that the sub

ject of a regent attending the university as a student was
considered.

RWWiWMS

Aid to Private Schools—Constitutionality—^Discussion of
the effect of State ex rel. Warren v. Renter, (1969)
Wis. 2d ——, 170 N.W. 2d 790, on proposed legislation
(S.B. 346 and A.B. 801) to permit state tuition grants to
parents of resident students enrolled in state-supervised
private elementary or high schools, together with discussion
of certain factors affecting the constitutionality of such
legislation.

November 11, 1969.

The Honorable the Senate

S. Res. 13 requests my opinion on the constitutionality of
S. B. 346. A. Res. 40 requests my opinion on the constitu
tionality of A. B. 801. These bills, identical in all respects
material to this opinion, provide for state tuition grants to
parents of resident students enrolled in state supervised
private elementary or high schools.

Oh. 3, Laws 1969, directed me to test in the Wisconsin
Supreme Court the constitutionality of state financial aids
to Marquette Medical School. Since issues raised in the
Marquette case also are raised in these bills, I concluded it
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was necessary for me to withhold this opinion until the
decision in the Marquette case had been rendered.

Sec. 1 of the bills states that their purpose is "to pro
mote the secular education of the children of this state who
attend private schools by providing for tuition grants to
parents to help them pay tuition charges for such educa
tion."

Sec. 2 sets forth legislative findings, summarized as fol
lows:

There is a financial crisis in elementary and secondary
public education in this state which is being aggravated by
the rapid flow of children from private to public schools.
More than twenty percent of all elementary and secondary
school children in this state attend private schools; such
attendance fulfills the requirements of the compulsory
school attendance laws. Elementary and secondary educa
tion of children serves a public purpose, and the secular
education of children in private schools is an important
contribution to the achievement of such public purpose.
The state has a right, in the fulfillment of its education
duties, to provide tuition grants to parents to help them
pay for the secular education of their children in private
schools and such grants serve a public purpose. If, as a
result of the rapidly rising costs of education, a majority
of private school children would be forced to attend the
public schools of the state, a huge added financial burden
to the public would result along with possible school stop
page and long-term derangement and impairment of public
education. Such a hazard may be substantially reduced and
all education in the state improved through tuition grants
to parents for the secular education of their children in
private schools.

Under sec. 5 of S. B. 346, sec. 39.805, Stats, is created
to read in part:

((itH it

" (2) GRANT. To the parents of each resident student in
any such private school in this state, the state shall grant
an amount as provided in this section for each school term
of attendance.
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"(3) BASIS OF GRANTS. Subject to the limitations and
requirements set forth in this section, the amount of the
grants for each school term shall be $50 in the case of the
students attending grades 1 to 8 and $100 in the case of
students attending grades 9 to 12, but said amounts shall
be doubled in the case of parents whose effective income is
$3,000 or less per year, and tripled in the case of parents
whose effective income is $2,000 or less per year.

:|s ^

"(6) LIMITATION ON GRANTS. Such grants shall be
made only to help parents pay tuition in private schools.
No such grant shall:

"(a) Exceed the actual tuition payment;

"(b) Exceed the school's cost per student of providing
education in secular subjects nor 80% of the school's cost
per student of providing education in all subjects, whichever
is less ; or

" (c) Be applied for tuition payments for religious instruc
tion.

«:K 4ii}

A. B. 801 does not provide for the multiple aids referred
to in the latter part of sec. 39.305 (3) as quoted above, nor
does the A. B. contain subs. (6) (b) of sec. 39.305.

Sees. 1 and 2 of S. B. 346 and A. B. 801 constitute a find

ing that the tuition aids are for a public purpose. This de
termination by the legislature is entitled to great weight but
is not conclusive if the law in its realistic operation does not
fulfill a public purpose. The Wisconsin Supreme Court in
State ex rel. Warren v. Renter, (1969) Wis. 2d

, 170 N.W. 2d 790, at page states:

"Although this court is not bound by the declaration of
public purpose contained in an act, nevertheless what con
stitutes a public purpose is in the first instance a question
for the legislature to determine and its opinion should be
given great weight. The legislature, of course, cannot call
black white or even gray white to reach a result; but it
does have discretion in its declaration of public purpose.
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State ex rel. Botvman v. Barczak, supra; David Jeffrey Co.
V. City of Milwaukee, (1954) 267 Wis. 559, 578, 66 N.W. 2d
362. In State ex rel. Reynolds v. Nusbaum, (1962) 17 Wis.
2d 148,115 N.W. 2d 761, this court did not accept the declar
ation of the legislature but determined the purpose of the
school bus law in its 'realistic operation' was to benefit
the private schools rather than promote the safety of child
ren. We have no such problem in this case because the
declaration of the legislature is supported by the facts."
and at page :

"But the respondent does not dispute that public health
is a public purpose so much as he ai'gues the appropriation
will support a private school which is not a public purpose.
This argument confuses the means with the end. An act is
constitutional if it is designed in its principal parts to pro
mote a public purpose so that the attainment of the public
puiT)ose is a reasonable probability. We cannot take the short
rather than the long view of the problem because a private
school is used as a means to attain the end. The appropria
tion is not primarily to benefit the Marquette School of
Medicine but to promote and maintain public health. This
law is no frivolous pretext for giving money to a private
school but the using of a private school to attain a public
purpose. What benefit is derived by the medical school is
necessary and incidental to the main purpose. * * *"

It is therefore clear from Warren v. Renter, supra, that
the court will accept the declaration of the legislature if the
facts support its determination that the "realistic operation"
of the law is the legitimate public purpose of promoting the
education and welfare of children rather than to benefit

private schools.

Most of the private elementary and secondary schools in
Wisconsin are sectarian. State ex rel. Reynolds v. Nushaum,
(1961) 17 Wis. 2d 148, 151, 115 N.W. 2d 761. Since, there
fore the majority of tuition aids are intended and expected
to go to parents of pupils attending parochial schools, it
is necesary to consider the prohibitions of aid to religious
societies of the United States and Wisconsin Constitutions,

art I, sec. 18, Wis. Const, provides in part:
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"* * * nor shall any money be drawn from the treasury
for the benefit of religious societies, * *

The appropriation for these grants is from the state's
general fund and hence "drawn from the treasury." In
Nusbaum, supra, at page 156, the court refeiTed to the
term "religious societies" as contained in that constitutional
provision as follows:

"We construe 'religious societies' to be synonymous with
religious organizations, and, under the stipulated facts,
practically all of the nonpublic schools, whose pupils are to
be transported under the attacked act, are operated by
religious organizations. * * *"

The religious organizations operating these nonpublic or
private schools would be benefited by the proposed grants
under the bills, since these grants are intended to help pay
tuition to private schools, and will subsidize parents of
children attending private secular and sectarian schools.
That religious societies would benefit from S. B. 346 or
A. B. 801 is clear but what is not clear is whether such

benefit is precluded by art. I, sec. 18, Wis. Const.

The Wisconsin Supreme Court said in Warren v. Renter,
supra, at page :

"* * * Granting that sec. 18, art. I, of the Wisconsin Con
stitution is more prohibitive than the First Amendment of
the federal constitution, it does not follow and we cannot
read sec. 18 as being so prohibitive as not to encompass
the primary-effect test. In the case before us, the primary
effect of the legislation is not the advancement of religion
but the advancement of the health of Wisconsin residents."

And at p. the court observed:

".. . The appropriation is not primarily to benefit the
Marquette School of Medicine but to promote and maintain
public health. This law is no frivolous pretext for giving
money to a private school but the using of a private school
to attain a public purpose . . ."

The Wisconsin court appears to have put to rest the ab
solutist interpretation of art. I, sec. 18, Wis. Const., which
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would prohibit all aid which benefits religious institutions
either directly or indirectly. Such case construes art. I,
sec. 18, as not precluding incidental benefits as long as
the primary effect is not the advancement of religion.

The U.S. Supreme Court has stated that under the pro
hibitions of the First Amendment neither the Federal Gov

ernment nor a state "can pass laws which aid one religion,
aid all religions, or prefer one religion over another."
Everson v. Board of Education, (1946) 330 U.S. 1, 15, 67
S.Ct. 504, 91 L.Ed. 711. Busing arrangements for pupils at
tending parochial schools were upheld in Everson but the
court stated in such case that the subject legislation "ap
proaches the verge" of the power of the states. In Zorach
V. Clauson, (1952) 343 U.S. 306, 72 S.Ct. 679, 96 L.Ed. 954,
the U.S. Supreme Court upheld a New York statute permit
ting released time for pupils to obtain religious instruction
off the public school premises on the ground that the pro
gram involved neither religious instruction in public schools
nor the expenditure of public funds. The court stated
therein that "Government may not finance religious groups
nor undertake religious instruction nor blend secular and
sectarian education * * *." Thereafter in Board of Educor
tion of Central School District No. 1 v. James E. Allen,
(1968) 392 U.S. 236, 88 Sup.Ct. 1923, 20 L.Ed. 2d 1060, the
U.S. Supreme Court stated at page 245, "* * * this court
has long recognized that religious schools pursue two goals,
religious instruction and secular education." This court then
held constitutional the application of a New York law which
provided the loan of state owned school books to parochial
schools. The court stated at page 243:

"* * * The statute upheld in Everson would be considered
a law having 'a secular legislative purpose and a primary
effect that neither advances nor inhibits religion.' We reach
the same result with respect to the New York law requir
ing school books to be loaned free of charge to all students
in specified grades. The express purpose of §701 was stated
by the New York Legislature to be furtherance of the edu
cational opportunities available to the young. Appellants
have shown us nothing about the necessary effects of the
statute that is contrary to its stated purpose. The law mere-
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ly makes available to all children the benefits of a general
progi'am to lend school books free of charge. Books are fur
nished at the request of the pupil and ownership remains,
at least technically, in the State. Thus no funds or books
are furnished to parochial schools, and the financml benefit
is to parents and children, not to schools. Perhaps free books
make it more likely that some children choose to attend a
sectarian school, but that was true of the state-paid bus
fares in Everson and does not alone demonstrate an uncon

stitutional degree of support for a religious institution."

It must be further noted in connection with Central

School District v, Allen, supra, that the school books to be
used in the parochial schools were not the sames ones used
in the public school system. The dissent of Justice Fortas
reads in part as follows at pages 270, 271:

"It is misleading to say, as the majority opinion does,
that the New York 'law merely makes available to all
children the benefits of a general program to lend school
books free of charge." {Ante, p. 6) This is not a 'general'
program. It is a specific program to use state funds to buy
books prescribed by sectarian schools which, in New York,
are primarily Catholic, Jewish, and Lutheran sponsored
schools. It could be called a 'general' program only if the
school books made available to all children were precisely
the same—^the books selected for and used in the public
schools. But this program is not one in which all children
are treated alike, regardless of where they go to school.
This program, in its unconstitutional features, is hand-
tailored to satisfy the specific needs of sectarian schools.
Children attending such schools are given special books—
books selected by the sectarian authorities. How can this be
other than the use of public money to aid those sectarian
establishments ?"

The primary-effect test is set forth in School Dist. of
Abington Township, Pa. v. Schempp, (1963) 374 U.S. 203,
222, 83 S.Ct. 1560, 10 L.Ed. 2d 844 in these words:

"The test may be stated as follows: what are the purpose
and primary effect of the enactment? If either is the ad
vancement or inhibition of religion then the enactment ex-
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ceeds the scope of legislative power as circumscribed by the
Constitution. That is to say that to withstand the strictures
of the Establishment Clause there must be a secular legis
lative purpose and primary effect that neither advances
nor inhibits religion."

The Schempp case construed the establishment clause of
the First Amendment to the U.S. Constitution in dealing
with religious exercises in public schools and not with the
use of public funds to aid religious institutions. The Wis
consin Supreme Court has in Warren v. Renter, supra,
used a similar test in intei^jreting art. I, sec. 18, Wis. Const.

It is clear that parochial schools would benefit from the
tuition aids which are the subject of S. B. 346 and A. B.
801; but, is such benefit incidental or substantial ? A tuition
grant, even when limited by the cost of secular instruction,
provides a direct benefit to religious societies if the secular
subjects are intended generally to be permeated by religious
teachings. This point is raised in The Establishment Clause
and Aid to Parochial Schools, Jesse H. Choper, 56 California
Law Review 260 at page 291 in these words:

"Probably the most complex matter concerning public fin
ancial assistance to parochial education is the permeation
(or integration) issue. It is frequently contended that 'of
ficial Catholic doctrine refuses to recognize any distinction
between secular and religious teaching.' Pope Pius XI and
Pope Leo XIII are quoted as ordering 'that every . . . sub
ject taught, be pei-meated with Christian piety, as are
Catholic educators, theologians and philosophers.' A Luther
an school manual demands 'that all areas of the curriculum

reflect an adequate philosophy of Christian education.' Sev
enth Day Adventists declare their 'endeavor to permeate all
branches of learning with a spiritual outlook.' After <dl, it is
asked, 'if religion is taught only one or two 'hours a day in
church schools, idhat is the point of maintaining the sep-
arat parochial school system?' "

It is therefore clear that supporting the teaching of secu
lar subjects in a parochial school also supports the religious
teaching and therefore a benefit accrues to the religious
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organization running such school. The fiscal notes contem
plate a resulting benefit in these words:

"(1) Most private elementary schools do not charge tui
tion per se; but are supported by donations from the mem
bership of the parish or church operating the school. This
fiscal note is based on the assumption that all private
schools would immediately establish a tuition which wotdd
thereby allow all students enrolled to benefit from the
proposed program."

It is apparent from this that the expectation is that tui
tion will be established or raised to meet the aids provided.
Even if courses were devised to be completely secular, the
aids would have the tendency to free, for religious pui-poses,
money formerly and necessarily spent on teaching of secu
lar courses—an obvious benefit to the religious society.

In Almond v. Day, (1955) 197 Va. 419, 89 S.E. 2d 851, a
statute providing for the appropriation of funds to pay the
tuition of war orphans at secondary schools and colleges was
held to violate sec. 67, Virginia Const., which provides in
part:

* * The General Assembly shall not make any appro
priation of public funds, or personal property, or of any
real estate, to any church, or sectarian society, association,
or institution of any kind whatever, which is entirely or
partly, directly or indirectly, controlled by any church or
sectarian society; * *

The court stated at page 857:

"* * * the parent or guardian to whom the tuition fees are
paid is merely the conduit or channel though whom the
aid from the state to the school is transmitted."

The court distinguished cases upholding appropriations
for transportation of children to private schools and the
furnishing of textbooks for the use of children at private
schools, the theory being that such aid was primarily for
the benefit of the children and only incidentally for the
benefit of the private institutions involved. Typical of those
cases are: Ever son v. Board of Education, (1947) 830 U.S.
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1, 67 S.Ct. 504, 91 L.Ed. 711; Borden v. Louisvma State
Board of Education, (1929) 168 La. 1005, 123 So. 655, 67
A.L.R. 1183. The court stated in Almond v. Day, supra, at
page 857:

* * Tuition and institutional fees go directly to the in
stitution and are its very life blood. Such items are the
main support of private schools which are not sufficiently
endowed to insure their maintenance. Surely a payment by
the State of the tuition and fees of the pupils of a private
school begun on the strength of a contract by the State to
do so would be an appropriation to that school."

Direct aids to parochial schools were also held unconsti
tutional in Swart v. South Burlington Town School School
District, (1961) 122 Vt. 177, 167 A. 2nd 514 and Opinion of
the Justices, (1967) 108 N.H. 268, 233 A. 2d 832. It should
be noted, however, that in none of the aforementioned state
cases was any attempt made in the subject statutes to limit
the tuition aids to the cost of secular instruction. Proposed
sec. 39.305 (6) precludes application of tuition grants to
religious instruction.

In rejecting the argument that the school bus act could
be sustained on the grounds that the transportation of
parochial school pupils would promote their health and wel
fare, the court analogized in State ex rel. Reynolds v. Nus-
baum, (1962) 17 Wis. 2d 148,160,115 N.W. 2d 761:

* * It could also be argued with equal plausibility that
a direct grant in aid of public funds to parochial schools
promotes the general welfare of the pupils of such schools
because it aids in their education. * * *"

Thereafter, the court stated in State ex rel. Warren v.
Renter, supra, at p. :

"We find nothing in Nusbaum inconsistent with the pri
mary-effect test. On the contrary, the court was of the view
that the primary effect was a benefit-to private schools
rather than the declared legislative purpose that school-bus
rides were for the safety of children. The majority of this
court rationalized that because school-bus service to paro
chial schools was not a governmental function, i.e., 'an edu-
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cational objective/ no benefit could be permitted to accrue
to a private school. * * *"

It is clear therefore that since education is a governmental
function the court will countenance incidental benefit to
parochial schools as long as the primary effect is not aid to
religious societies. S. B. 346 and A. B. 801 have as their
purpose "* * * education of the children of this state who
attend private schools * * Sec. 2 of the legislative find
ings of the bills declares in part at paragraph (3) "That
the elementary and secondary education of children serves
a public purpose; that the secular education of children in
private schools is an important contribution to the achieving
of such public purpose; * * In order for the appropria
tion to be for a public purpose, the primary effect of the
tuition aids must necessarily be other than in aid of sec
tarian education. The subjects bills in effect determine that
the primary effect of the tuition aids is to provide for the
secular education of children rather than to aid religious
societies. Under the primary-effect test set forth in
Schempp, supra, legislation which satisfies a public pur
pose is constitutional unless the resulting aid to religion is
substantial and directly intended. The declaration of the
legislature is entitled to great weight as to the intended ef
fect of the tuition aids; however, the court is not bound by
such declaration if it is not supported by the facts.

The Wisconsin Supreme Court has in Warren v. Renter,
supra, made it clear that incidental benefits to religious
societies are permissible under art. I, sec. 18, Wis. Const., as
long as the primary effect of the legislation is in aid of a
valid public purpose. The purpose and legislative findings as
stated in sees. 1 and 2 of the bills indicate that the purpose
of the act is to aid in the secular education of private
school students. The legislature has discretion to determine
the public purpose and has in the aforementioned purpose
and legislative findings determined that the purpose of the
bill in its "realistic operation" is to promote the education

of children rather than to benefit private schools. It is for

the courts to determine the bounds of the permitted bene

fits to religious societies.
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The "primary-effect" test requires determination of facts
to which the test can be applied. In Warren v. Renter, supra,
the facts were supplied by a stipulation regarding the struc
ture and composition, and mode of operation of the Mar-
quette School of Medicine. Interpretation of the proposed
bills does not provide such a fact structure with which to
work, thus leaving me without the means to predict whe
ther or not the "primary-effect" is other than as stated
in the bills.

If the constitutionality or unconstitutionality of these bills
were clear I would feel obligated to so advise you. However,
with Wisconsin adopting in Warren v. Renter, supra, the
"primary-effect" test, I am unable to look beyond the words
of public purpose enunciated in the bills. Because of the im
portance of this matter to our education system and to the
people of this state, I must advise that the constitutionality
can only be determined by the state supreme court where it
can be measured against the facts of a specific case.

RWWiWMS

Board on Government Operations—Unless restricted by
statute, powers of the board on government operations con
tinue when legislature is in session. Under present law, legis
lature may not, by joint resolution, order Board to act. Un
der present law, legislature may not, by joint resolution,
release funds over which Board has statutory discretion.

November 12, 1969.

The Honorable the Senate

By 1969 S. Res. 25, you have asked:

(1) What is the authority of the board on government
operations during periods when the legislature is in actual
session ?

(2) May the legislature by joint resolution order the
board on government operations, a legislative body con-
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sistiiig solely of legislative members, to release these funds
if it finds that the board has failed to caiTy out its instruc
tions in accordance with the pertinent legislative directive?

(3) May the legislature, while in actual session, release
funds designated for release through the board through
some other expression of legislative will that the funds be
released such as a joint resolution?

Art. VIII, sec, 2, Wis. Const., provides in part: "No money
shall be paid out of the treasury except in pursuance of an
appropriation by law * Interpreting this, our court
held:

"So long as the legislature keeps within the limits of the
state and federal constitutions and the treaties of the land

its power to appropriate public money is almost unbounded.
Legislative bodies may appropriate money wisely or un
wisely, too sparingly or too extravagantly, but so long as
they keep within the limits of the organic law they are ac
countable not to the courts but to their constituents alone.

"As to the form which appropriations may take, the con
stitution lays down no ironclad rules. There is no such
requirement that appropriations shall be specific or definite
in amount as is found in the constitution of some of our

sister states.

"In two lines it is declared that no money shall be paid
out of the treasury except in pursuance of an appropriation
by law. We do not consider that it is within the province of
the court to annex restrictions or limitations to this plain
language, or to prescribe the form of appropriation bills.
The means by which legitimate expenditures are to be
made necessarily rest largely in legislative discretion, a dis
cretion which the courts have little power or little inclina
tion to control so long as there is no violation of constitu
tional requirements."

State ex rel. Board of Regents v. Zimmerman, (1924) 183
Wis. 132, 139, 140, 197 N.W. 823.

In the Zimmerman case the court sustained the validity
of sec. 20.74 which delegated to a state emergency board.
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composed of the governor, secretary of state and state
treasurer, power to release, pursuant to a sum-sufficient ap
propriation, funds to meet operating expenses of any state
institution, department, board, etc. The court took a broad
view of the meaning of the word "emergency" and recog
nized with apparent approval the system that had long pre
vailed by which appropriations were made for the benefit
of departments of state and which provided for making ex
penditures on the approval or in the discretion of designated
state officers. Zimmerman, supra, at page 145.

The authority of the board on government operations
(hereinafter, Board) is mainly set forth in sec. 14.72. Oth
er provisions dealing with the Board's functions are found
in sees. 16.004 (4), 16.105 (2) (bx) and (4) (a), 16.21 (3),
16.53 (1) (d), 16.54 (5), 16.545 (7), 16.82 (4) (c), 20.251,
20.255 (3) (a) 2, 20.265 (1) (a) and (g), 20.285 (1) (g) and
(h), 20.505 (5) (a), 20.545 (1) (d) and (2) (h), 20.566 (2)
(a), 20.725, 20.907 (1), and 142.07 (1) (b). Some of these
provisions, viz. 16.105 (2) (bx), 16.105 (4) (a), and 16.54
(5), do contain a specific limitation on the Board's power—
that it may only act when the legislature is not in session.
The other provisions have no such limitation. These statutes
are in pari mateHa, that is, upon the same subject matter.
Where a statute with respect to one subject contains a giv
en provision, the omission of such provision from a similar
statute concerning a related subject is significant in show
ing that a different intention existed. 82 C.J.S. Statutes, p.
813, sec. 366a; State v. Welkos, (1961) 14 Wis. 2d 186, 192,
109 N.W. 2d 889. In other words, the fact that the legisla
ture chose in certain enactments to limit the power of the
Board to act only when the legislature was not in session
indicates an intent not to so limit the Board's power in oth

er enactments dealing with a related subject (the Board's

power) where no such limitation is expressed. Thus, I con

clude that, in general, the authority of the Board continues

during periods when the legislature is in session, except

where the statute under which the Board purports to act

expressly states otherwise. Specifically, for example, sec.
14.72, the principal source of the Board's power, contains
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no such limitation and the Board's authority under that sta
tute, therefore, continues when the legislature is in session.

Your second question deals with the power of the legis
lature to give orders to the Board by means of a joint reso
lution.

"Among the commonly recognized inherent powers of all
legislative bodies is the power to express the legislative will
by joint resolution upon all matters which the constitution
does not require to be adopted with the formalities prescrib
ed as essential to the passage of a law."

State ex rel. Fulton v. Zimmerman, (1926) 191 Wis. 10,
16, 210 N.W. 381.

In Fulton the court, while declining to say whether a cer
tain joint resolution performed the function of a law in
certain respects, approved the legislature's power to desig
nate by joint resolution the question to be submitted to the
people where the statutes prescribed what the secretary of
state shall do to carry out the will of the legislature. An ap
propriation, as mentioned above, can only be made by law,
A resolution is not sufficient for this purpose. 6 OAG 329,
331 (1917). A law of the state cannot be changed by a
resolution; it can only be changed by an act ofthe legisla
ture. 21 OAG 52, 53 (1932); 30 OAG 249, 250 (1941). In
this latter cited opinion it was concluded that a joint reso
lution did not have the effect of law in directing the actions
of the state highway commission—^that the joint resolution
amounted merely to an advisory request by the legislature
expressing its wishes or opinion on the subject covered by
the joint resolution.

The legislature created the Board and vested in it certain
powers and duties. The fact that the Board is comprised,
partly or totally, of members of the legislature does not
affect the ability of the legislature to alter the manner in
which the Board discharges its statutory duties.

The legislature has ample power to amend the laws by
which it has conferred broad discretionary authority on
the Board. For example, sec. 14.72 could be amended to
provide in substance that the Board shall release or trans-
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fer certain funds when certain facts are determined either
by the Board or by joint legislative resolution; or that,
when the legislature is in session, the Board's powers are
suspended and transferred to some other agency; or that
the Board's acts or refusals to act are reviewable de novo
by another body or officer. These are ways, of course, which
the Board's exercise of its power may be moderated, vec
tored or displaced through statutory action. Under present
law, however, the legislature cannot, through a joint reso
lution or other expression of legislative will, except by
law, order the Board to exercise or decline to exercise its
statutory discretion or to act in a certain way or upon
certain matters. Moreover, under present law, if the Board,
in the legislature's opinion, is failing to follow a legislative
directive, i.e. a statute, the passage of a joint resolution
stating that the Board is thus in violation of the law is still
an expression of legislative opinion and without legal effect
upon the Board.

The question of whether a taxpayer's suit would lie to
determine whether the Board has in fact exceeded its statu

tory authority or abused its discretion (for example, in
making findings under sec. 14.72 (2)) is a matter I deem
not germane to the issues here under consideration.

Answering your second question, then, a joint legislative
resolution ordering the Board to release certain funds would
be merely an expression of legislative opinion and would
not be legally binding upon the Board.

Your third question is substantially answered by reasons
stated with respect to the second. Thus, in my opinion, the
legislature may not, through a joint resolution or other ex
pression of legislative will (except by law), release funds
concerning which the Board enjoys a statutory, discretion
ary power to release.

RWWiJEA
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Parking Lots—1969 S.B. 405, providing for the creation
of sec. 66.048(4), Stats., relating to the leasing of space
over parking lots in cities and villages, deemed constitu
tional.

November 17, 1969.

The Honorable the Senate

S. Res. 19 requests my opinion as to the constitutionality
of 1969 S. B. 405, relating to leasing of space over municipal
parking ramps. S. B. 405 creates sec. 66.048 (4), Stats., to
read as follows:

"66.048(4) LEASE OF SPACE OVER PARKING LOTS,
(a) Any city or village may lease the space over any munici
pally owned parking lot to any person, if the governing
body determines by resolution that such lease is in the
best public interest and stating the reasons therefor. Such
lease shall be granted by an ordinance and shall not exceed
99 years in length.

"(b) The lease shall specify the purpose for which the
leased space is to be used. If the purpose is to erect in the
space a building or a structure attached to the lot, the
lease shall contain a reasonably accurate description of the
building to be erected and of the manner in which it shall
be imposed upon or around the lot. The lease shall also
provide for use by the lessee of such areas of the surface
of the parking lot as are essential for ingress and egress to
the leased space, for the support of the building or other
structures to be erected and for the connection of essential

public or private utilities to the building or structure.

"(c) Any building erected in the space leased shall be
operated, as far as is practicable, separately from the
parking lot owned by the muncipality.

"(d) Any leases under this subsection shall be subject to
sub. (3) (c) and (d).

"(e) Any building or other structure erected above a

municipally-owned parking lot shall be subject to all proper-
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ty taxes levied on private property within the same taxing
authorities unless the building or structure is wholly owned
by the municipality and wholly used for governmental pur
poses."

There is no doubt that the ownership of the air space
immediately above a landowner's property has taken on a
new significance today, particularly in rapidly growing
urban areas where practical necessity and modem technolo
gy have combined to make air space an increasingly valu
able property right.

The statute in which the proposed subsection is intended
to be placed, sec. 66.048, Stats., already provides limited
authority to cities and villages to permit certain uses of the
air space above public property. Sec. 66.048 (1) and (2),
Stats., sets forth the circumstances under which a city or
village may grant the privilege of erecting a viaduct above
a public street or alley for the purpose of connecting build
ings on each side. Under sec. 66.048 (3) (a) and (b). Stats.,
cities and villages are authorized to lease space which is
more than twelve feet above the level of any "street, alley
or other public place" to the person who owns the property
on both sides of the area to be leased, if the governing body
is of the opinion that the space is no longer needed for any
public purpose and that the public interest will be served by
such a lease.

Under art. XI, sec. 8, Wis. Const., and sec. 66.01, Stats.,
cities and villages are given power to determine their local
affairs and government subject only to the Constitution
and to such enactments of the legislatui-e of state-wide con
cern as shall with uniformity affect every city or every
village. In addition, cities and villages possess broad powers
under sees. 62.11 (5) and 61.34 (1), Stats., to act for the
welfare of the public and the commercial benefit of the
municipality. Both of these statutes place the manage
ment and control of the municipal property in the hands of
the governing body and provide that "The powers hereby
conferred shall be in addition to all other grants, and shall
be limited only by express language." Sees. 62.22 (1) and
61.34 (3), Stats., also provide additional specific authority
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for cities and villages to acquire and dispose of real and
personal property for public purposes. Thus, in Smith v.
City of Wisconsin Rapids, (1956) 273 Wis. 58, 76 N.W.
2d 595, the court held that under the home-rule amendment,
art. XI, sec. 8, Wis. Const., and statutes enacted pursuant
thereto, a city which had acquired certain land in good
faith for a public purpose could lease the land to a private
party for a public business when it was no longer needed
for that public purpose, even though the property would be
used in competition with existing private business. It also
has been recognized that a municipality, having once de
cided that certain land is no longer needed for public pur
poses, possesses considerable discretion in the manner of
its disposition and, in the absence of a statute so providing,
need not sell or lease the property by the competitive bid
method. Hermunn v. Lake Mills, (1957) 275 Wis. 537, 82
N.W, 2d 167. Finally, the court has indicated that before it
will void the sale of municipal property, illegality, fraud, or
a clear abuse of discretion on the part of the governing body
of the municipality which has authorized the sale, must
be shown. Newell v. City of Kenosha, (1959) 7 Wis. 2d 516,
523, 96 N.W. 2d 845.

In Wisconsin, therefore, unless restrained by statute,
cities and villages possess substantial authority to sell or
lease real property to which they have fee title and which
is not affected by a public trust. The Wisconsin Supreme
Court emphasized this broad authority in S. D. Realty Co.
V. Sewerage Commission of City of Milwaukee, (1961) 15
Wis. 2d 15, 27, 112 N.W. 2d 177:

"At the time of execution of the 1958 lease the district

possessed no express statutory power to alienate or lease
property. However, we conclude that it possessed an im
plied power to do so.

"In Kranjec v. West Allis, (1954) 267 Wis. 430, 66 N.W.
2d 178, this court had before it a lease of city park land made
by the city of West Allis and its park commissioners. The
land was to be used as a private parking lot for automobiles
of employees of the lessee, a private business corporation.
In upholding the lease, the court Stated (p. 434): "Munici-
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palities have the same right, unless restricted by statute, to
convey property as they have to acquire property, and such
matters are within the reasonable discretion of the proper
municipal authorities.' Furthermore, 10 McQuillin, Mun.
Corp. (3d ed.), p. 96, sec. 28.42, states: 'Generally, a munici
pality may lease its property which is no longer required for
municipal or other public use.'

"The annotations in 63 A.L.R. 614, and 133 A.L.R. 1241,
indicate that the majority rule in this country is that a
municipality cannot lease muicipal property in the absence
of statutory authority. However, we are satisfied that the
rule in Wisconsin is otherwise."

It appears quite probable, then, that our court would up
hold the authority of a city or village to lease air space
over a municipally-owned parking lot—even without spe
cific statutory authorization—upon a determination that
such a lease is in the public interest and that the proposed
use will not materially alter or interfere with existing public
uses. The provisions of S. B. 405 directed toward establish
ing procedures for taking such action.

Under the terms of proposed sec. 66.048 (4) (a), a city
or village may lease the air space over a municipally-owned
parking lot "* * * if the governing body determines by
resolution that such lease is in the best public interest and
stating the reasons therefore. * * *"

It is recognized that a consideration as to what is in the
"best public interest" involves questions of public policy and
statecraft, and determinations of applicable political and
economic factors, and therefore is a legislative rather than
a judicial function. In re City of Beloit, (1968) 37 Wis. 2d
637, 155 N.W. 2d 633; In re City of Fond du Lac, (1969) 42
Wis. 2d 323, N.W. 2d

The discretionary powers over air space leasing provided
by the bill are consistent with the broad, judicially recog
nized powers already possessed by municipalities. This, to
gether with the strong presumption of constitutionality
which attaches to all acts of the legislature, adds greatly to
the viability of S. B. 405.
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* * Any city or village without necessity of a referen
dum may purchase, acquire, rent fi-om a lessor, construct,
extend, add to, improve, conduct, operate, or rent to a
lessee a municipal parking system for the parking of ve
hicles, including parking lots and other parking facilities,
upon its public streets or public grounds and issue mortgage
bonds to acquire funds for any one or more of such pur
poses. Such parking lots and other parking facilities may
include space designed for leasing to private persons for pur
pose-; other than the parking of vehicles if such space is
incidental to the parking purposes of such lots or other
facilities. * * *"

The mortgage bonds referred to in sec. 66.079 (1), Stats.,
are subject to the applicable provisions of sec. 66.066, Stats.,
including sec. 66.066 (2) (i), which indicates that the ordin
ance providing for the issuance of such bonds may con
tain provisions or covenants deemed necessary or desirable
for the security of the bondholders or the marketability of
the bonds including the "maintenance and operation, im
provements or additions to and sale or alienation of the pub
lic utility." That subsection also provides that * * Any or
dinance authorizing the issuance of bonds or other obliga
tions payable from revenues of a public utility shall con
stitute a contract with the holder of any bonds or other
obligations issued pursuant to such ordinance."

Obviously, I do not wish to imply that air space may be
leased, under proposed sec. 66.048 (4), or otherwise, in viola
tion of the rights of bondholders, for any such bonds are
governed by the law in effect at the time of their issuance
and may not be impaired by subsequent legislation. 15 Mc-
Quillin, Municipal Corporations (3d ed.), §43.122, p. 682.
Furthermore, property held for public use cannot be dis
posed of in any way that violates the terms, under which
it is held. 10 McQuillin, Municipal Corporations (3d ed.,
1966 Rev. Vol.), §28.39, p. 105. Such terms would include
those set forth in sec. 66.079, Stats. However, nothing in
proposed S. B. 405 suggests that any such unconstitutional
impairment of contract or interference with tlie terms up
on which property may be held is either authorized or in
tended by the bill.
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Governmental leases and conveyances have been chal
lenged under the provisions of sec. 3a, art. XI, Wis. Const.,
the material portion of which reads as follows:

"Acquisition of lands by state and subdivisions; sale of
excess. SECTION 3a. [As created Nov. 1912 and amended
Apr. 3, 1956]. The state or any of its * * * cities * * * or
villages may acquire * * * lands for establishing, laying out,
widening, enlarging, extending, and maintaining memorial
grounds, streets, highways, squares, parkways, boulevards,
parks, playgi'ounds, sites for public buildings, and reserva
tions in and about and along and leading to any or all of the
same; and after the establishment, layout, and completion
of such improvements, may convey any such real estate thus
acquired and not necessary for such improvements, with
reservations concerning the future use and occupation of
such real estate, so as to protect such public works and im
provements, and their environs, and to preserve the view,
appearance, light, air, and usefulness of such public works.
4c 4c 4c»

Constitutional questions raised under this provision are
usually based on the contention that it restricts the power
of government to authorize leases of lands described there
in, and that in the particular situation under consideration,
such restrictions were not complied with. In State ex rel.
Thomsen v. Giessel, (1955) 271 Wis. 15, 53, 72 N.W. 2d 577,
however, our court recognized that the specific purpose of

the adoption of this section as a constitutional amendment
in 1912, was to cope with the problem of excess condemna

tion; and that the provision was a grant of power which

broadened the authority of the state and cities in this re

gard. See also Ferguson v, Kenosha, (1958) 5 Wis. 2d 556,

565, 93 N.W. 2d 468; State ex rel. Evjue v. Seyherth, (1960)
9 Wis. 2d 274, 101 N.W. 2d 118, and Newell case, supra.

Moreover, it is not at all clear that the acquisition of lands

for a parking lot even comes within the terms of the pro

visions. Regardless, I find nothing in the proposed enact

ment which appears to contravene the provisions of sec. 3a,

art. XI, Wis. Const.
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The constitutionality of the proposed enactment should
also be considered from the standpoint of a possible chal
lenge under the well-established public purpose doctrine.
Although no specific constitutional provision sets forth the
doctrine, it has nevertheless become a firm and basic tenet
of constitutional law in Wisconsin. State ex rel. Larson v.

Giessel (1954) 266 Wis. 547, 551, 552, 64 N.W. 2d 421.
Under this concept, public debt, taxes, appropriations and
expenditures may be authorized only for public purposes,
and any such authorization for private or individual ends
or purposes is unconstitutional. State ex rel. Bowman v.
Barczak, (1967) 34 Wis. 2d 57, 62, 148 N.W. 2d 683; State
ex rel. LaFollette v. Renter, (1967) 36 Wis. 2d 96, 153 N.W.
2d 49; 'City of West Allis v. Milwaukee County, (1968) 39
Wis. 2d 356, 159 N.W. 2d 36.

The concept also appears to form a basis for determining
the proper bounds within which the power of eminent do
main may constitutionally be exercised. For instance, it
dictates that the private property of one individual may not
be taken by the public for the private use of another.
Piper V. Ekern, (1923) 180 Wis. 586, 591, 194 N.W. 159, 34
A.L.R. 32. Thus, it is said that the courts will stand between
the owner and the public demand "* * » unless the public
purpose is clear and the public use, for which the private
owner is to be compelled to surrender his property, is as
sured." Schumm v. Milwatikee County, (1950) 258 Wis. 256,
45 N.W. 2d 673.

First, constitutional problems may arise under the public
purpose doctrine by virtue of the fact that the bill would
appear to permit the construction of a city or village park
ing lot concurrent with the construction of a private build
ing or other private facility in leased air space over the
parking lot. This type of "package deal leasing agree
ment" was struck down by the Pennsylvania Supreme

Court in Price v. Philadelphia Parking Authority, (1966)
422 Pa. 317, 221 A. 2d 138. See "Leasing of Air Space

Above Public Buildings — The Public Use Doctrine and

Other Problems," 28 Univ. of Pittsburgh Law Review 661,

for a discussion of the Price case.
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The a?;reements under consideration by the court in the
Price case were consummated pursuant to the parking au
thority law of Pennsylvania, which provided, in part, as fol
lows:

"Nothing herein contained shall be construed to prohibit
the sale or leasing by the Authority of the right to occupy
and use the space above any parking facility for commercial
uses othei* than parking * * * together with the right to
use and occupy such space within the parking facility as
may be necessary for the purposes of access to and support
of structures occupying the space above such parking fa
cility."

A majority of the court in the 4-3 Price decision concluded
that the two agreements under consideration were illegal
inasmuch as the parking authority had not adhered to the
provisions of the enabling act requiring competitive bidding
in the leasing of air-rights. The court further indicated,
however, that the proposed combination garage and high-
rise apartment project, which was to be constructed as a
"package deal," was illegal as beyond the scope of the
power statutorily conferred upon the authority, since the
benefit to be derived therefrom would be predominantly
private, not public in nature, and since the parking authority
law conferred no power on an authority to act other than
for the public benefit in providing off-street parking fa
cilities. Thus, the court indicated:

* * Hence, the totality of private benefit accruing to
National must be considered in detennining whether the
project as proposed reflects the required predominate pub
lic benefit. In the instant case, in the face of the numerous

and substantial benefits accruing to the private developer
from the Academy Housing Project, the record fails to
disclose any benefit to the public of more than a limited
and incidental nature." 221 A. 2d, at p. 149.

Our court has likewise indicated that the crucial question
under the public purpose doctrine is whether the return to
the public is in sufficient degree so as to negate the sus
picion that a private benefit is foremost. State ex rel. Bow
man V, Barczak, (1967) 34 Wis. 2d 57, 71, 148 N.W. 2d 683.
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It seems clear, however, that the proposed statute, just
as the statute under consideration in the Price case, confers
no power on cities and villages to act other than in the

public interest in acquiring property to fulfill a public need
for parking facilities or in the leasing of air space over
parldng lots.

Furthermore, the courts have not been unmindful that
surplus, but nevertheless valuable, property rights may be
generated as a natural result of a legitimate public pro
ject. In 2 Nichols, Eminent Domain, §7.222 [3], p. 658, the
following was stated:

"When a taking is made for a public use, it is no objec
tion that a by-product of the property taken is to be sold
for private profit, even, it has been held, if the public
improvement would not have been made had it not been for
the expected profit from the by-product."

See also Wisconsin River Improvement Co. v. Pier, (1908)
187 Wls. 325, 118 N.W. 857; In Re Southern Wisconsin
Power Co., (1909) 140 Wis. 245, 263, 122 N.W. 801; and
David Jeffrey Co. v. Milwaukee, (1954) 267 Wis. 559, 66
N.W. 2d 362. It is further stated in 2 Nichols, Eminent Do
main, §7.223 [2], p. 664, that:

" If a taking of the fee is made for a public use, in
good faith and without a wholly unnecessary excess, it is no
ground for opposing the taking that the parties making it
intend to derive a private revenue by leasing the land not
required for immediate occupation or by selling the surplus
water when it is not needed for the public use."

There is a recognizable distinction, therefore, between
cases where a public improvement is erected for "express or
apparent" private purposes or the public improvement is
shown to be "wholly unnecessary," and cases where "the sur
plus is a mere incident" to the public improvement and the
public purpose it serves. Kaukauna W. P. Co. v. Green Bay
& M. C. Co., (1891) 142 U.S. 254, 35 L. Ed. 1004, 12 S.Ct.
173. See also Bell v. Platteville, (1888) 71 Wis. 139, 146, 36
N.W. 831, and Stone v. Oconomowoc, (1888) 71 Wis. 155,
36 N.W. 829.



188 Opinions of the Attorney General

Further consideration of the application of the public
purpose doctrine to the lease of municipal air space contem
plated by 1969 S. B. 405 appears appropriate in light of the
apparent necessity of allowing some private use of the pub
lic parking lot to enable the air space above to be utilized for
the purpose of leasing to private parties.

Any private constmction of appreciable magnitude in the
air space over a parking lot will probably require some utili
zation of the public parking lot area for purposes related to
the private use. Obviously, however, any such use would be
merely incidental to the full and complete enjoyment of
property ownership to which the public is entitled. More
importantly, such use would be minor, of little real signifi
cance, and would not materially affect the parking lot use.
Under proposed sec. 66.048 (4) (b). Stats., use of the sur
face of the parking lot is limited to only such areas as
are "essential" for ingress, egress, support and utilities.
Sec. 66.048 (4) (c), Stats., also requires that any building
erected in the leased space be operated separately from the
parking lot as far as is practicable.

Further, where reasonable justification is apparent courts
have recognized that public property originally designated
and intended for a specific purpose may be utilized for other
purposes in addition thereto as long as the additional use is
not repugnant to and does not materially burden or inter
fere with the main public purpose to be served. San Francis
co V. Linares, (1940) 16 Cal. 2d 441, 106 P. 2d 369, 8 A.L.R.
2d 370, 390; Lowell v. Boston, (1948) 322 Mass. 709, 79
N.E. 2d 713, appeal dismissed in Pierce v. Boston, 335 U.S.
849, 93 L.Ed. 398, 69 S.Ct. 84, 8 A.L.R. 2d 373, 391; Shreve-
port V. Kahn, (1939) 194 La. 55, 193 So. 461; Winkenwer-
der V. City of Yakima, (1958) 52 Wash. 2d 617, 328 P. 2d
873. This concept may have been at least partly involved in
the thinking of our court in the S. D. Realty Co. case, supra,
where the plaintiff was challenging a 99 year lease from the
defendant metropolitan sewerage commission to private de
velopers. The leased property consisted of a strip of land
which the commission had "created" by encasing a water
course with a tunnel and allowing fill to be added on top.
Interestingly, in addition to an annual rent, the lessee was
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required to reimburse the sewerage district for the installa
tion of the tunnel, together with "the financing costs in
curred." After recognizing that enclosing a stream in an
urban area tends to protect the public safety and health,
the court indicated, at page 30:

" * * * This court has held that the motives which may
prompt a legislative body, such as a city council, in acting
to authorize a public improvement, are not within the
field of judicial scrutiny, [authorities cited] We deem that
the same rule is applicable here to the exercise of discretion
by the city commission, since there is no showing that it
acted in bad faith.

"Plaintiff contends that the tunnel serves the private
purposes of the developers and L. & L. Operating Company,
Inc., and that such private purpose was the motivating fac
tor which caused the installation of the tunnel. Even if the

private purpose was a factor which motivated the expendi
ture, it would not invalidate the lease or the expenditure of
public funds to construct the public improvement, [authori
ties cited.] * * * "

The public benefit in converting unused, unneeded air
space over municipal property into revenue-producing prop
erty, while at the same time preserving the public use for
which the property was acquired in the first instance, can
hardly be doubted. And, if the main public purpose of the
parking lot is affected only incidentally by the lease ar
rangement, as appears to be contemplated under proposed
sec. 66.048 (4), Stats., it is probable the courts would up
hold the constitutionality of such an arrangement.

In summary, then, it is my opinion that 1969 S. B. 405
does not on its face violate any constitutional provisions. In
so concluding, however, I naturally do not purport to rule on
any modus operaudi which is not before me.

RWWrJCM
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Motor Carrie^'—'Permit—VnA&a subs. (3) of sec. 194.44,
Stats., a leasing company is relieved of the obligation to
obtain a private motor carrier permit under subs. (2) only
if the lessee obtains the necessary permit on the leased ve
hicle under subs. (1).

November 19, 1969.

James L. Karns, Administrator

Department of Transportation

You have asked for my opinion in relation to the follow
ing fact situation. A private motor carrier owns a truck for
which he obtains a private motor carrier permit. He leases
a trailer weighing less than 3,000 pounds from a motor
vehicle leasing company. Neither the lessor nor the lessee
obtains a private motor carrier permit for the trailer. Sec.
194.44 (2), Stats., provides that the lessor must get the
permit. However, sec. 194.44 (3), Stats., exempts the lessor
from this requirement, if the lessee gets the permit under
sec. 194.44 (1), Stats. The lessor claims he is exempt from
the requirement to get a permit for his trailer because the
lessee had a permit for his truck. The question raised
is whether the lessee's permit on his truck is enough to
exempt the lessor from the requirement to get a permit for
his trailer, or whether the lessee must first get a permit
on the trailer before the lessor is exempted from such re
quirement.

Sec. 194.44, Stats., reads in part:

"(1) No private motor carrier shall operate a motor ve
hicle upon the public highways without first having obtain
ed from the motor vehicle department a private motor car
rier peimit therefor.

"(2) If any person engaged in the business of leasing
motor vehicles without drivers, or leasing trailers to be
hauled or propelled by a motor vehicle, leases such motor
vehicles without drivers, or leases such trailers to private
motor carriers, such lessor shall procure a private motor
carrier pemit in his name for the motor vehicles or trailers
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leased to private motor cai'riers. In such event, a lessor's pri
vate motor carrier's permit on a motor vehicle or trailer be
ing used by a private motor carrier shall constitute compli
ance with this chapter on the part of such motor carrier
with respect to the requirements for a permit on such mo
tor vehicle or trailer. * * *

"(3) The provisions of subsection (2) of this section
shall not apply to any motor vehicle leased to or used by
any private carrier who obtains a permit as required in sub
section (1) of this section."

Sec. 194.01 (1), Stats., defines the words "motor vehicle"
as used in ch. 194 to include trailers, as follows:

"(1) 'Motor vehicle' means any automobile, truck, trailer,
semitrailer, tractor, motor bus or any self-propelled or mo
tor driven vehicle, except a motor driven cycle or a vehicle
operated on rails or trackless trolley car."

The words "private motor carrier," as defined by sec.
194.01 (14), Stats., do not apply to automobiles and trailer
used therewith:

"(14) 'Private motor carrier' means any person except a
common or contract motor carrier engaged in the transpor
tation of property by motor vehicle other than an automobile
or trailer used therewith, upon the public highways."

Sec. 194.44 (1), Stats., requires that a private motor car
rier must obtain a private motor carrier permit for each
motor vehicle, including trailers, which it operates on the
public highway. This is done by registering the vehicle un
der sec. 341.25, Stats., and paying the registration fee. The
pennit is issued at the same time without additional charge.
Vehicles under 3,000 pounds are exempt from registration
under sec. 341.05 (13), Stats., but sec. 341.06 (1), Stats.,
provides for optional registration.

Sec. 194.44 (2), Stats., requires that a motor vehicle leas-
sing company must obtain private motor can-ier permits in
its name for each of its motor vehicles leased to private
motor carriers, regardless of the weight of the vehicle. A
trailer to be hauled by an automobile is exempt from this
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permit requirement because the definiton of private motor
carrier in sec. 194.01 (14), Stats., specifically excludes an
automobile or trailer used therewith. See also Wis. Adm.
Code, §P.S.C. 65.02 (1). Such leasing company must also
register all of its vehicles over 3,000 pounds.

Sec. 194.44 (3), Stats., provides that the provisions of
subs. (2) do not apply to any motor vehicle leased to or
used by any private carrier who obtains a permit as requir
ed in subs. (1). Thus, if the lessee obtains the permit, this
relieves the lessor from his obligation to obtain the permit
on the leased vehicle. The question raised is upon which
vehicle must the lessee obtain such permit, the leased vehicle
or the lessee's own truck. It has been suggested that it is
sufficient that the lessee has a permit for its own truck.
We do not agree. We conclude that the lessee must obtain
the permit on the leased vehicle in order to relieve the les
sor of its obligation under subsection (2).

Subs. (2) requires a leasing company to pay a $10.00 fee
and obtain a permit for each of its vehicles leased to a
private motor carrier. Subs. (3) exempts the lessor from
this requirement if the lessee obtains the permit. We think
it was the intention of the legislature that the lessor would
be exempt from the permit requirement as to the leased
vehicle, only if the lessee obtaind the permit on the leased
vehicle. While the legislature did not specifically so state, we
think it is clearly implied, and subs. (3) should be read as
though it contained the words "for the leased vehicle" after
the word "permit" therein. The intention of the legislature
is the controlling factor in the interpretation of a statute.
Safeway Motor Coach Co. v. Two Rivers, (1949) 256 Wis.
35, 39 N.W. 2d 847. State ex rel. Mitchell v. Superior Court,
(1961) 14 Wis. 2d 77, 109 N.W. 2d 522. The first step in
resolving an issue of statutory interpretation is to ascertain
the legislative intent. Heidersdorf v. State, (1958) 5 Wis.
2d 120, 92 N.W. 2d 217. That which is within the intention
of the legislature and by rules of construction can be read
out of it is as much within the statute as if it were within
the letter. Where obscurity exists the court may look to
the purpose of a statute and to every part of the enactment
and may reject words or read words in place which seem
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to be there by necessary or reasonable inference. Connell
V. Luck, (1953) 264 Wis. 282, 58 N.W. 2d 633.

In reaching this conclusion we have followed the statutory
construction which was adopted by the bureau of law en
forcement of the division of motor vehicles many years ago
and which has been followed by that agency to the present
time. The acquiescence of the legislature in such practical
interpretation placed upon statutes by the administrative
agency charged with enforcement is entitled to great weight
in construing statutes. Dunphy Boat Corp. v. W. E. R. B.,
(1954) 267 Wis. 316, 64 N.W. 2d 866; State ex rel. West Al-
lis V. Dieringer, (1952) 275 Wis. 208, 81 N.W. 2d 533; State
ex rel. City Bank and Trust Co. v. Marshall and Ilsley
Bank, (1959) 8 Wis. 2d 301, 99 N.W. 2d 102. Administrative
construction of a statute is of great weight and often de
cisive. Trczyniewski v. Milwaukee, (1961) 15 Wis. 2d 236,
112 N.W. 2d 725. Such construction is sometimes deemed

controlling. Frankenthal v. Real Estate Brokers Board,
(1958) 3 Wis. 2d 249, 88 N.W. 2d 352; Department of Tax
ation V. O. H. Kindt Mfg. Co., (1961) 13 Wis. 2d 258, 108
N.W. 2d 535.

We have also relied on the rule of statutory construction
that a tax exemption statute is to be construed strictly
against the granting of the exemption. Subs. (3) of sec.
194.44, Stats., exempts a leasing company from the $10.00
permit fee requirement of subs. (2). Thus, it is in the na
ture of a tax exemption and subject to the well established
rule of construction that tax exemptions are matters purely
of legislative grace and are to be construed strictly against
the granting of the same, and one who claims the exemp
tions must point to an express provision granting such ex
emption by language which clearly specifies the same and
thus bring himself clearly within the terms thereof. Comet
Co. V. Department of Taxation, (1943) 243 Wis. 117, 9
N.W. 2d 620; Fall River Canning Co. v. Department of
Taxation, (1958) 3 Wis. 2d 632, 89 N.W. 2d 203; Moore

Motor Freight Lines v. Department of Taxation, (1961) 14
Wis. 2d 377, 111 N.W. 2d 148. The leasing company here

involved is not clearly within the terms of the exemption.
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We conclude that under subs. (3) of sec. 194.44, Stats.,
the lessor is relieved of the obligation to comply with subs.
(2) only if the lessee obtains the necessary permit on the
leased vehicle. It is not enough that the lessee has a permit
for his own truck.

RWW:AOH

State Debt—Dummy Corporations—^The several proposi
tions contained in the amendment to sec. 7, art. VIII, Wis.
Const., are dependent upon or connected with each other
and are all related to the single subject of authorizing lim
ited state debt. Under such circumstances the several pro
positions were properly submitted to the people as a single
amendment under the provisions of sec. 1, art. XII, Wis.
Const.

December 2, 1969.

Wayne F. McGown, Secretary
Department of Administration

You have requested my opinion as to whether the amend
ment of sec. 7, art. VIII, Wis. Const., was consistent with
sec. 1, art- XII, Wis. Const. The amendment in question
authorizes the state to contract debt and borrow money for
various public purposes. Additionally, the amendment placed
a prohibition on state financing through the vehicle of the
public building corporations which are commonly refeiTed
to as dummy corporations.

Sec. 1, art. XII, Wis. Const., sets forth at length the
procedural requirements for amending the Constitution.

The amendment in question was first adopted by the leg
islature in the 1967 session as A. Jt. Res. 1. The amendment

was again passed upon by the legislature in 1969 as A. Jt.
Res. 1 and submitted to the electors in the spring election
of 1969. There is apparently no question but that the amend
ment as acted upon by the legislature and as published com
plied with the constitutional provisions above referred to.
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Your inquiry concerns the question of whether there was
compliance with that part of sec. 1, art. XII, Wis. Const.,
which provides:

" * * if more than one amendment be submitted, they
shall be submitted in such manner that the people may vote
for or against such amendments separately."

Pursuant to the dictates of sec. 1, art. XII, as quoted
above, the legislature submitted the amendment to the vot
ers in the following manner:

'Shall section 7 of article VIII of the constitution be
amended to pei-mit the state to contract public debt, limited
in amount, in order to acquire, construct, develop, extend,
enlarge or improve land, waters, property, highways, build
ings, equipment or facilities for public pui-poses, and elimin
ate reliance on the present method of financing such ex
penditure through leases with dummy building corporations?
(NOTE: Adoption of this amendment would end the prac
tice of borrowing through "dummy" building corporations
which, as of 12/1/67, had an outstanding indebtedness of
$382,511,869. Beginning 1/1/71 borrowing through state
public building corporations would be unconstitutional, and
all bonds issued for the state building program would be
backed by the full faith and credit of the state.)' "

The answer to your question depends on whether the
elimination of the so-called dummy corporation financing
and the authorization of direct straight borrowing consti
tutes a single constitutional amendment or is it in actuality
two amendments requiring separate submission to the elec
torate.

The principle of law involved was first established in
State ex rel. Hudd v. Timme, Secretary of State, (1882) 54
Wis. 818, 11 N.W. 785 and subsequently affirmed in State
ex rel. Thomson v. Zimmerman, (1958) 264 Wis. 644, 60
N.W. 2d 416. This principle is:

"We think amendments to the constitution, which the
section above quoted requires shall be submitted separately,
must be construed to mean amendments which have differ
ent objects and purposes in view. In order to constitute
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more than one amendment, the propositions submitted must
relate to more than one subject, and have at least two dis
tinct and separate purposes not dependent upon or connect
ed with each other . . [Timme, supra, page 336]

While the rule is not particularly difficult to state, its ap
plication has been the subject matter of three prior opinions
of this office, 48 OAG 188, 50 OAG 65 and 54 OAG 13.

In determining whether the several propositions con
tained in the amendment in question all tend to effect and
carry out one general object or purpose, and are all con
nected with one subject, it is proper to consider whether
separate submission could have resulted in an absurdity
[Timme, supra, p. 336] or in disastrous results to the
machinery of government [54 OAG 13].

Likewise, it must be considered, as stated in 54 GAG 13,
whether the single submission forced the electors to vote
for something they disapprove in order to approve of some
thing they favored.

The purpose of the amendment in question is to allow
state debt up to certain prescribed limits.

The state building corporations on the other hand were
employed as a means of avoiding the debt limitations of
Sec. 4, art. VIII, Wis. Const. Although the indebtedness
of the various corporations is not legally considered as the
debt of the state, such legal analysis is in a very practical
sense a fiction.*

If the debt limitations of the amendment were to have

any practical effect, the dummy corporations, at least as

*The court has in numerous decisions [see for example, Loomis
V. Callahan, (1928) 196 Wis. 518; State ex rel. Wisconsin University
Bldg. Corp. v. Bareis, (1950) 2&l Wis. 497; State ex rel. Thomson
V. Giessel, (1953) 265 Wis. 185; State ex rel. Thomson v. GiesseL
(1954) 267 Wis. 331; State ex rel. Thomson v. Giessel, (1955) 27l
Wis. 15 and Glendale Development v. Board of Regents of Univer
sity of Wisconsin, (1961) 12 Wis. 2d 120] held that the debts of the
corporation are not state debts. Notwithstanding such indebtedness
is amortized by the state making rental payments to the corpora
tions which rental payments are the subject of legislative appropri
ations and for which the state may be subject to suit in the event
of default in payment. [For example, see sees. 36.06 (6), 20.285 (9)
(u) and 20.285 (9) (um).]
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a means of financing, had to be removed for they could
have been employed to avoid the state debt, limitations in
the new amendment as they were in the past.

It is obvious that the proposition in the amendment per
taining to the elimination of the building corporation financ
ing program was necessary to effectuate the one general
object of authorizing limited state debt.

Further, if the amendment propositions have been sep
arately stated, it is conceivable that state debt would have
been authorized and the elimination of the building cor
porations as a means of financing defeated. Such a result
would have been an absurdity, for as a practical matter
there would have been no debt limitation.

Nor were the voters forced to accept a proposition that
they did not want in order to approve direct state financing.
The building corporations are creatures of statute. The elec
torate could have defeated the amendment and retained this

form of financing if they had preferred it to direct state
financing. True, the electorate could not in the form of the
submission have both state and corporate financing but this
limitation is of no consequence, in my opinion, when com
pared with the possibility of the voters not approving either
form of financing. If the electorate did not want any form
of deficit financing they could have defeated the amendment
and sought legislative action to repeal the statutes author
izing corporate financing.

In conclusion, it is my opinion that the several proposi
tions of the amendment are all related to effectuate the

general purpose of authorizing limited state indebtedness
and are all connected with this one subject matter and
necessary to give practical effect to this intent. Under such
circumstances it was proper, in my opinion, to submit the
several propositions of the amendment to the voters as
one question.

RWW:CAB
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Platting—Local Affairs and Development—Sec. 236.03
(2), Stats., sets forth the "applicable provisions" of sees.
236.15 and 236.20, Stats., with which assessors' plats must
comply under sec. 70.27 (8), Stats. A determination by the
head of the planning function in the Wisconsin department
of local affairs and development that an assessor's plat does
not comply with the applicable provisions of sees. 236.15 and
236.20, Stats., may be reviewed under ch. 227. Stats.

December 3, 1969.

D. G. Weiford, Secretary

Department of Local Affairs and Development

You have requested my opinion on two questions con
cerning the state level review of assessors' plats conducted
by the head of the planning function in your department
pursuant to sec. 70.27 (8), Stats.

As you point out, sec. 70.27 (8), Stats., requires assessors'
plats to be submitted to the director of the planning func
tion for review and prohibits approval of such plats by the
local governing body until the director has certified on the
face of the plat that it complies with the applicable provi
sions of sees. 236.15 and 236.20, Stats. You first ask: "What
are the applicable provisions of sees. 236.15 and 236.20 ?"

Sec. 70.27 (8), Stats., provides in part, as follows:

"(8) PLAT FILED WITH GOVERNING BODY. Within
2 days after the assessor's plat is filed with the governing
body, it shall be transmitted to the director of the planning
function of the department of resource development [now
the head of the planning function in the department of lo
cal affairs and development] by the clerk of the governing
body which ordered the plat. The director of the planning
function shall review the plat within 30 days of its receipt.
No such plat shall be given final approval by the local
governing body until the director of the planning function
has certified on the face of the original plat that it com
plies with the applicable provisions of ss. 236.15 and 236.20.
After the plat has been so certified by said director the
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clerk shall promptly publish a class 3 notice thereof, under
ch. 985. The plat shall remain on file in the clerk's office
for 80 days after the first publication. At any time within
such 30-day period any person or public body having an
interest in any lands affected by the plat may bring a suit
to have such plat corrected. * * * When recorded after ap
proval by the governing body, the plat shall have the same
effect for all pui-poses as if it were a land division plat made
by the owners in full compliance with ch. 236. * *

The provisions of sec. 70.27 (6) and 236.03 (2), Stats., are
also pertinent, and must be considered with sec. 70.27 (8),
Stats., in reference to your question. Sec. 70.27 (6), Stats.,
provides as follows:

"(6) MONUMENTS, PLAT REQUIREMENTS. The pro
visions of s. 236.15 as to monuments, and the provisions of
s. 236.20 as to form and procedure, insofar as they are ap
plicable to purposes of assessors' plats, shall apply. Any
stake or monument found and accepted as correct by a sur
veyor laying out an assessor's plat shall be indicated as
'stake found' or 'monument found' when mapping the plat
and such stake or monument shall not be removed or re

placed even though it is inconsistent with the standards of
s. 236.15."

Sec. 236.03 (2), Stats., reads as follows:

" (2) This chapter does not apply to cemetery plats made
under s. 157.07 and assessors' plats made under s. 70.27,
but such assessors' plats shall, except in counties having a
population of 500,000 or more, comply with ss. 236.15 (1)
(a) to (g) and 236.20 (1) and (2) (a) to (e)."

You feel that all of the provisions of sees. 236.15 and
236.20 are applicable to assessors' plats except, perhaps, for
sec. 236.20 (4) (d), the requirements of which are often
impossible to meet on assessors' plats. You conclude that
the reference in sec. 236.03 (2), Stats., to certain specific
provisions of sees. 236.15 and 236.20, Stats., serves only to
indicate minimum requirements and does not limit the ap
plicability of the remaining provisions in these two sections
to assessors' plats. I am unable to agree.
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Sections of the statutes relating to the same subject mat
ter should be considered together in determining their
meaning, State v. Langlade County, (1931) 204 Wis. 311,
236 N.W. 125, and conflicts will not be determined to exist
if the statutes may otherwise reasonably be construed. State
ex Tel. McManman v. Thomas, (1912) 150 Wis. 190, 136
N.W. 623; Associated Hospital Service v. Milwaukee, (1961)
13 Wis. 2d 447, 109 N.W. 2d 271, 88 A.L.R. 2d 1395.

In my opinion, the provisions of the statutes above quoted
can be easily read together in harmony and without doing
violence to their plain meaning. In fact, a careful considera
tion of the statutory language found therein leads necessari
ly to the conclusion that the applicable provisions of ss.
236.15 and 236.20, referred to in sec. 70.27 (6) and (8),
are those specifically listed in sec. 236.03 (2), Stats.

The specific enumeration of those subsections of sees.
236.15 and 236.20, which apply to assessors' plats, as set
forth in sees. 236.03 (2), clearly suggests that the re
maining subsections of the two statutes do not apply to
assessors' plats. A general analysis of the language used in
sec. 70.27 is consistent with this view. Subs. (6) and (8) of
sec. 70.27, refer to the applicable provisions of sees. 236.15
and 236.20. Such language certainly implies that some of the
provisions of these two statutes are irmpplicable. More spe
cifically, it is noted that sec. 70.27 (6), requires assessors'
plats to comply with the applicable provisions of sees. 236.15
"as to monuments" and with the applicable provisions of
sees. 236.20 "as to form and procedures." The quoted statu
tory language in each instance is obviously intended to
qualify and limit the application of the preceding statute.
For instance, I note that all the provisions of sec. 236.15
specifically listed in sees. 236.03 (2) are directly concerned
with monuments. On the other hand, sec. 236.15 (2), relat
ing to the accuracy of the survey to be performed by a
registered land surveyor, is not directly concerned with
monuments, and therefore, does not appear among the
provisions of sec. 236.15 listed in sec. 236.03 (2), Stats.

Thus, the descriptive phraseology utilized in sec. 70.27
(6), Stats., further fortifies the conclusion that the "ap-
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plicable provisions of ss. 236.15 and 236.20," referred to in
sec. 70.27 (8), Stats., are those set forth in sec. 236.03 (2),
Stats.

This relationship between sec. 70.27 and sec. 236.03 (2),
Stats., evident from the language utilized in the statutes, is
further strongly supported by the legislative history of
these two sections. Sec. 70.27 was originally enacted by ch.
384, Laws 1887. That law contained separate provisions
where the lands were located outside of city limits (wherein
the county clerk had authority to order an assessor's plat)
and lands located within (where the authority was vested
in the city council). These provisions appeared, respectively,
as sees. 1047a and 1047b, Stats., 1889. They were renum
bered by ch. 69, Laws 1921, as sees. 70.26 and 70.27, Stats.,
1921. The application of both these statutes were limited,
however, to "congressional subdivisions of 40 acres or less"
or to "fractional governmental lots."

The first direct predecessor to our modern assessor's plat
statute was enacted by ch. 187, Laws 1933. This amended
70.27 by removing the limitation to congressional subdivi
sions and governmental fractional lots while at the same
time giving incorporated municipalities (cities and villages)
the authority to order such assessors' plats when necessary
on all lands located within their boundaries. In 1939, towns
and counties were granted the same authority to order
assessors' plats, limited, however, to subdivisions located
outside of the corporated areas. Ch. 21, Laws 1939, sec.
70.27 (2), Stats., 1939.

The first modem comprehensive subdivision law (Ch.
236) was enacted by ch. 186, Laws 1935. In it, sec. 236.02,
Stats., 1935, was created to read:

"236.02 CEMETERIES EXCLUDED. This chapter ap
plies to all land-divisions except cemeteries."

Certain inconsistencies between sees. 70.26 and 70.27

created by ch. 186, Laws 1935, were not removed until the
enactment of ch. 21, Laws 1939. Sec. 70.26 (the old "govern
mental subdivision" statute for counties) was amended to
require plats made thereunder to conform with the newly
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created sees. 236.04, 236.05 and 236.06, Stats., 1939. The
latter sections contained detailed specifications as to place
ment of monuments and as to forms and procedures. At the
same time, sees. 236.02 was amended to read as follows:

"This chapter applies to all land divisions except ceme-
eteries and assessors' plats made under the provisions of
section 70.27."

At that time sec. 70.27 contained no express requirements
or standards whatsoever as to contents, form or procedures
regarding monuments or assessors' plats (other than the
general authorizing procedures), nor had any such require
ments been a part of its predecessors from its earliest en
actment as sec. 1047b, Stats., 1889.

The next major change, and the one most relevant to
this opinion, was enacted by ch. 732, Laws 1951. This stat
ute repealed the old sec. 70.26 and created 70.27 in almost
its present form. The specific standards contained in old
70.26 as to monuments and plat requirements were now ap
plied to 70.27 in the newly created 70.27 (6):

"MONUMENTS, PLAT REQUIREMENTS. The provi
sions of section 236.03 as to monuments, and the provisions
of section 236.04 as to form and procedure, in so far as
they are applicable to the purposes of assessors' plats, shall
apply."

This is essentially the language contained in the first
sentence of the present statute, although the ch. 236 sec
tions have been renumbered.

Subs. (8) was also created by ch. 732, Laws 1951, in al
most its present form, lacking only the review by the head
of the planning function, which was not provided for until
1965. Ch. 457, Laws 1965. Finally, sec. 236.02 was amended
to read as follows:

"This chapter applies to all land divisions and subdivisions
except cemeteries and assessors' plats made under the pro
visions of section 70.27 but such assessors' plats shall com
ply with sections 236.03 (2) to (5) and 236.04 (2), (2a),
(3) and (4) (a) to (k), except in counties of 500,000 popu
lations or more." Sec. 236.02, Stats., 1951.
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The above mentioned sections of the old eh. 236 con
tained the same kind of requirements relating to monu
ments and plats as are contained in the ch. 236 provisions
referred to in the present sec. 236.03 (2).* Thus, the legis
lature in revising sec. 70.27, determined that certain pro
visions of ch. 236 containing requirements as to monu
ments and plats should apply to assessors' plats, and en
acted two specific provisions to carry this out:

1. Sec. 70.27 (6), which referred directly to the applica
ble provisions of sees. 236.03, 236.04, Stats., 1951 (now sees.
236.15 and 236.20, Stats.); and

2. A provision in sec. 236.02 (now 236.03 (2)) making
certain specific sections of ch. 236 applicable to assessors'
plats.

The fact that these two provisions were enacted in the
same law to apparently accomplish the same purpose lends
convincing weight to the conclusions that they were intend
ed by the legislature to be consistent in effect, and that the
scope of sec. 70.27 (6) is identical to that of sec. 236.03 (2),
Stats.

The background material accompanying your opinion re
quest makes it evident that your second question was actu
ally intended to elicit the opinion of this office as to the
manner in which a person or a governing body may obtain
judicial relief if aggrieved by virtue of the refusal of the
head of the planning function to certify that an assessor's
plat complies with the applicable provisions of sees. 236.15
and 236.20, Stats. Therefore, inasmuch as your original in
quiry relates to the appeal procedure of ch. 236, Stats,
(sec. 236.13 (5)), which is expressly made inapplicable to
assessors' plats by sec. 236.03 (2), Stats., I will consider
your second question as thus rephrased.

*Ch. 236 underwent a second major revision in 1955 when the
legislature enacted ch. 570, Laws 1955. Hie requirements as to monu
ments and plats contained in old 236.03 and 236.04 were rewritten
^d recreated as sees. 236.15 and 236.20, respectively. The references
in sec. 70.27 (6) were changed accordingly. At the same time, sec.
236.02 of the old statute was repealed and its provisions were reen-
acted in essentially the same form as they appear today in the pre^
sent sec. 236.03 (2), Stats.
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Sec. 70.27, (8), Stats., does provide a procedure whereby
suit may be instituted by "any person or public body having
an interest in any lands affected" to have an assessor's plat
corrected before it is finally approved by the governing
body. Apparently, however, such a lawsuit cannot be brought
until after an assessor's plat is approved by the head of
the planning function and class 3 notice is given by the
governing body. Furthermore, sec. 70.27 (8), Stats., does
not make any specific provision for review of a decision by
your department to refuse to certify a particular assessor's
plat as complying with the applicable provisions of sees.
286.15 and 286.20, Stats.

There must be some judical review of administrative rul
ings. Stacy V. Ashland County Dept. of Pvi>lic Welfare,
(1968) 89 Wis. 2d 595, 601, 159 N. W. 2d 680; Schmidt v.
Local Affairs and Development Dept., (1968) 89 Wis. 2d
46, 57, 158 N.W. 2d 806.

Although sec. 70.27 (8), Stats., contains no specific ref
erence to the availability of judicial review of a determina
tion of the head of the planning function made pursuant to
that statute, a right to such review appears to exist under
ch. 227, Stats.

Sec. 227.15, Stats., which specifically provides for review
of the administrative decisions of state agencies, reads, in
part, as follows:

"227.15 Judicial review; orders reviewable. Administrative
decisions, which directly affect the legal rights, duties or
privileges of any person, whether affirmative or negative in
form, * * * shall be subject to judicial review as provided
in this chapter; * * *"

Sec. 227.15, Stats., further provides that the decisions
of certain agencies are excepted from the application of the
statute. The department of local affairs and development is
not one of the agencies so expected. A decision by the head
of the planning function under sec. 70.27 (8), Stats., there
fore, clearly appears to fall within the provisions of ch. 227,
Stats., since as indicated by the court in the Stacy case,
supra, at page 602:
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* * The general rule of the Administrative Act is to
grant review of final rulings of administrative agencies and
the statutory exceptions appearing outside that act should
be as clear and expressive as the exceptions provided in sec.
227.15. * * *"

In oi'der to be entitled to judicial review under ch. 227,
Stats., the complaining party must be "aggrieved by a deci
sion specified in section 227.15 and directly affected there
by." Sec. 227.16 (1), Stats. It is not always clear who are
"aggrieved" and "directly affected" by an administrative
decision and each such detennination rests on the specific
facts involved. However, I am satisfied that the governing
body which orders an assessor's plat undoubtedly has the
right to seek judicial review under ch. 227, Stats., where it
is prevented from approving the plat under sec. 70.27 (8),
Stats., because of a determination by the head of the plan
ning function in your department that said plat does not
comply with the applicable provisions of sec. 236.15 and
286.20, Stats. See Ashwaubenon v. Public Service ̂ omm.,
(1968) 22 Wis. 2d 88, 48, 125 N.W. 2d 647, 126 N.W. 2d 567.

RWWtJCM

Sewerage Districts — Metropolitan Commissions — The
metropolitan sewerage districts organized or enlarged pre
vious to the decision in In re City of Fond du Lac, 42 Wis.
2d 828, pursuant to ch. 442, Laws 1927, and all amendments
thereto, including ch. 182, Laws 1969, are existing and valid
metropolitan sewerage districts.

December 22, 1969.

L. P. VOIGT,

Secretary Department of Natural Resources

The Wisconsin Supreme Court, in the recent case of In re
City of Fond du Lac, (1969) 42 Wis. 2d 828, 166 N.W. 2d
225, held that the statutory procedure whereby metropolitan
sewerage commissions are established constituted an imper-
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missible delegation of legislative authority to the judiciary,
in violation of the Wisconsin Constitution. Subsequent to
that decision, the legislature enacted ch. 132, Laws 1969,
which created sec. 66.20 (3), Stats., purporting to validate
any pre-existing districts organized under ch. 442, Laws
1927, and amendments thereto. You have requested an
opinion on the legal status of the districts organized previous
to the decision in the Fond du Lac case, and on the effects
of ch. 132, Laws 1969.

In In re City of Fond du Lac, the court concluded that
sees. 66.20 to 66.209, Stats., provided for an unconstitu
tional delegation of legislative authority to the judiciary
because, pursuant to those sections, the county courts were
to decide whether the creation of a metropolitan sewerage
district would be in the best interests of the people therein,
and were to establish the boundary lines of such districts.
Thus, the formation of a new metropolitan sewerage district
in the Fond du Lac area according to the provisions of sees.
66.20 to 66.209 was prohibited. The supreme court declined,
however, to adjudicate the status of metropolitan sewerage
districts previously organized pursuant to those sections,
stating that:

* * We are aware that at least three metropolitan sew
erage commissions have already been established. Since the
challenge to constitutionality raised here is not a claimed
lack of legislative authority to provide for the creation of
metropolitan sewerage districts, but rather to the method
by which legislative power has been exercised, our mandate
is limited to the facts of this case." 42 Wis. 2d at 333-334.

In re City of Fond du Lac was decided on April 1, 1969.
On August 1, 1969, ch. 132, Laws 1969, took effect. Ch. 132
created sec. 66.20 (3) of the Stats., which reads as follows:

"66.20 (3) VALIDATION, (a) Every metropolitan sewer
age district as it is constituted as of the effective date of this
subsection (1969), including all territory annexed to such
district, which was attempted to be organized under chap
ter 442, Laws 1927, and amendments thereto, and pur
porting to exist on the effective date of this subsection
(1969), shall be a lawfully organized district and shall have
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the same powers as provided for in ss. 66.20 to 66.209,
and every such district is declared to be legal and the district
to be duly organized.

"(b) Each sewerage district validated under this subsec
tion shall recognize and assume as a condition precedent to
continued operation hereunder all of the obligations, liabil
ities, contracts, bonds, grants and conveyances of the metro
politan sewerage district organized under chapter 442,
Laws of 1927, and amendments thereto, and purporting to
exist on the effective date of this subsection, and upon
such recognition and assumption of all obligations, liabilities,
contracts, bonds, grants and conveyances, the same shall
constitute legal and binding obligations of such validated
district. All taxes and special assessments previously levied
or collected by such metrolpolitan sewerage district organ
ized under chapter 442, Laws of 1927, and amendments
thereto, and purporting to exist on the effective date of
this subsection (1969) are declared to be valid taxes and
special assessments of the validated district."

In deciding the Fond du Lac case, the court relied on
In re Inccfrporation of Village of North Milwaukee, (1896)
93 Wis. 616, 622, 67 N.W. 1033, where the village incorpor
ation statutes were held to unconstitutionally delegate legis
lative authority to the county courts by requiring the courts
to detei-mine whether lands "ought justly to be included in
the proposed village," and by allowing the courts to change
boundaries "as justice may require." The supreme court
found such language to be a legislative standard which
could not constitutionally be applied by the judiciary. Sev
enty-three years later the court came to the same conclu
sion with respect to the language contained in sec. 66.202
under which metropolitan sewerage districts are created.

Quite a number of villages had been incorporated under
the law held unconstitutional in In re North Milwaukee.

The legislature acted quickly to validate all such villages by
enacting a curative act, ch. 5, Laws 1897. The legal status
of such villages was subsequently litigated, as was the effect
of the curative act. In Town of Winneconne v. Village of
Winneconne, (1901) 111 Wis. 10, 86 N.W. 589, the court
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held that villages incorporated pursuant to the unconstitu
tional statute had no legal status whatsoever:

"* * * The complaint was dismissed, however, on the
ground that at the time of the institution of the suit, * * *
there existed no such thing, either de facto or de jure, as
the village of Winneconne because the law under which it
was attempted to be incorporated was unconstitutional. In
re North Milwaukee, 93 Wis. 616. Leaving out of considera
tion for the moment the question of the effect of the sup
posed curative act of 1897 (ch. 5, Laws 1897), this posi
tion seems to be unassailable because there was not even

a de facto corporation. This court has held that there can
be no de facto corporation where there is no law authorizing
the formation of a de jure corporation. * * 111 Wis. at p.
12.

The court discussed the effect of the validating law in a
companion case, Winneconne v. Winneconne, (1901) 111
Wis. IB, 16. The court held that ch. 5, Laws 1897, created
the villages for the first time, subject to the condition that
such villages assume all previous obligations of the villages
which had attempted to incorporate under the unconsti
tutional law:

* * The legislature has plenary power to provide for
the organization of cities and villages by general law. Const,
art. XI, sec. 3. It may, in the exercise of such power, attach
such conditions or obligations to the grant of municipal pow
ers and privileges as it sees fit, and may compel the recogni
tion and assumption of obligations not binding in law, but
which are just and equitable in their character. * * * The
law in question is a law which, in substance, creates muni
cipal corporations where there were none before, and which,
as a part of the act of creation, provides that they shall pay

certain obligations supposed to have been duly incurred by

the voluntary and unauthorized bodies to whose property

they succeed. * * * There was no corporation prior to the

act. The legislature created one, and by the same act en

dowed it with the property and property rights of a pre

existing voluntary organization, and required it to pay the
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just debts and obligations of that organization. * * *" 111
Wis. at pp. 16-7.

The holding in these cases was followed in subsequent
cases involving such villages. See Milwaukee v. Milwaukee,
(1902) 114 Wis. 374, 90 N.W. 447; Winneconne v. Winne-

eonne, (1904) 122 Wis. 348, 350-1, 99 N.W. 1055. The hold
ing was applied to school districts in State ex rel. Horton
V. Brechler, (1925) 185 Wis. 599, 606-9, 202 N.W. 144. The
school districts, which had been reorganized under an uncon
stitutional law, were held to be void ab initio, although the
supreme court then exercised its discretionary power to
deny mandarmis in order to give the legislature time to rem
edy the situation, and in order to allow the schools to finish
out the school year.

The supreme court no doubt considered these above men
tioned cases, in reaching its decision in the Fond du Lac case,
as they were cited to the court in the amicus curiae brief of
the League of Wisconsin Municipalities. {Brief of Amicus
Curiae, pp. 21-27) At the same time, the league requested
the court to abstain from any consideration of the status
of the existing metropolitan sewerage districts, in order to
give the legislature time to act. The last paragraph of the
opinion in the Fond du Lac case (quoted above) appears
to be a direct, positive response to that request.

Similarly, ch. 132, Laws 1969, appears to be a direct legis
lative response to the legal problems raised by the Fond du
Lac decision, and, in particular, to the possibility that pre
viously established metropolitan sewerage districts lacked
valid status. Thus, sec. 66.20 (3) (a) seeks to create or vali
date metropolitan sewerage districts previously organized
or expanded according to the procedures held unconstitution
al in the Fond du Lac case. Sub. (b) imposes the condition
that any such metropolitan district created or validated
under sec. 66.20 (3) assume all obligations previously
entered into. Sub. (b) also seeks to validate all taxes and
special assessments of such metropolitan districts made
prior to the effective date of the act.

I find it unnecessary at this time to state an opinion as
to whether the three metropolitan sewerage districts organ-
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ized under sees. 66.20-66.209 existed or were valid prior to
the enactment of eh. 132, Laws 1969.* I am of the opinion
that the holding in Winneconne v. Winneconne, surpra, is
fully applicable to ch. 132, Laws 1969, and that act consti
tutes either a creation of the districts if they did not pre
viously exist or a cure of any defect within the power of the
legislature to correct.

I, therefore, conclude that the metropolitan sewerage
districts organized or whose boundaries were modified prior
to the decision in the Fond dti Lac case, pursuant to ch. 442,
Laws 1927, and all amendments thereto, including ch. 132,
Laws 1969, are existing and valid metropolitan sewerage
districts under sees. 66.20 - 66.209, Stats.

You also asked me to comment as to the effect of the
Fond dii Lac case on the Milwaukee Metropolitan Sewerage
District. That district is organized under sec. 59.96, Stats.,
rather than under sees. 66.20-66.209. Therefore, the decision

in the Fond du Lac case does not directly affect the validity
of that district. Furthermore, sec. 59.96 contains no provi
sion similar to those found unconstitutional in sees. 66,20 -

66.209, whereby authority over the formation or boundaries
of the district is delegated to any court. Thus, the decision
in the Fond du Lac case in no way affects the validity of
the Milwaukee Metropolitan Sewerage District.

RWWiSMS

Tradino Stamps—Discussion of the constitutionality of
A.B. 1137 regarding the prohibition of trading stamps
and other similar devices.

December 23, 1969.

"According to 136 A.L.R. 187-204, the majority rule is that a muni
cipal corporation organized under an imconstitutional statute wiU
not be held void db initio, as it would be against public policy to do
so. Although the Wisconsin Supreme Court has not followed the
majority rule in the past, they have not, as yet, had to apply their
rule to a long standing municipal corporation, such as may be involv
ed here.
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The Honorable The Assembly

You have requested my opinion as to the constitutional
ity of A. B. 1137, which would abolish the sale or distribu
tion of all trading stamps and similar devices in Wisconsin
other than those issued through newspapers and other publi
cations and those within, attached to or part of a package
or container packed by the original manufacturer and direct
ly redeemed by such manufacturer.

It is my opinion that A.B. 1137, would be constitutional if
enacted into law.

The question of the legislative power to regulate or pro
hibit trading stamps is not new. In Rast v. Van Deman &
Lewis, (1916) 240 U.S. 342, 36 Sup.Ct. 370, 60 L.Ed. 679,
and Tanner v. Little, (1916) 240 U.S. 369, 36 Sup.Ct. 379,
60 L.Ed. 691, the United States Supreme Court held that
trading stamp schemes are not protected by the Federal
Constitution from regulation or prohibition by the states.
This rule was acknowledged in the Trading Stamp Cases,
(1917) 16 Wis. 613, 624, 166 N.W. 54, where the Wisconsin
Supreme Court stated:

"* * * There is manifestly a wide-spread belief that the
scheme of conducting the trading-stamp busines has in it
the lure which leads to deception and improvidence of the
buyer, which are adverse and injurious to the public inter
ests and general welfare. While the * * * schemes * » *

differ * * * in their essential features they are identical in
so far as they affect the public generally and subject it to
the general principles of legislative regulation and prohibi
tion within the police poivcr of the state. * * *"

In Ed Schuster Co. v. Steffes, (1941) 237 Wis. 4)1, 295
N.W. 737, the Wisconsin Supreme Court again addressed it
self to the question of legislative control over trading
stamps. The court stated [at 237 is. 53]:

" =:= * * It is evident from the federal supreme court cases
and from the Trading Stamp Cases that the whole subject
of trading stamps is a matter for legislative regulation with
in the police power; that while many of the evils which the
legislature might suppose followed from the use of trading
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stamps might be thought peculiar to those redeemable in
merchandise, others listed by the Rast Case might be
thought equally to attend the issuance of stamps redeemable
in cash; and that the legislature may regulate and even
prohibit entirely the use of these devices. * * * "

Opinions of former attorneys general also lead to the
conclusion that A.B. 1137, would be constitutional. In 52
OAG 131 (1963) and 55 OAG 43 (1966) my predecessors
concluded that bills which would prohibit giving trading
stamps in connection with the sale of motor fuel would
probably be held constitutional. The primary constitutional
question discussed was whether the enactment of such bills
would amount to a denial of equal protection of the laws to
the motor fuel industry. That question is not involved in
determining the constitutionality of A.B. 1137, however,
since the exception for publications and original packages is
necessary to avoid federal commerce clause objections. See
Lorain Journal Co. v. United States, (1951) 342 U.S. 143, 72
Sup.Ct. 181, 96 L.Ed. 162; State ex ret. Downey - Fmrell
Com/pany v. Weigle, (1918) 168 Wis. 19, 168 N.W. 385.

Thus, both case law and prior opinions of this office
make it quite clear that the use of trading stamps may be
limited or even prohibited entirely within the police power
of the state. It is therefore my opinion that A.B. 1137, if
enacted into law, would be constitutional.

RWWrJDJ

Amusement Tax—A county is not empowered, under sees.
77.70 to 77.77, Stats., or any other statute, to impose a tax
upon admissions to amusements except as part of a general
sales and use tax at the statutorily prescribed rate of one-
half of 1%.

December 23, 1969.

\LLAN 0. MAKI,
District Attorney, St. Croix County
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You state that your county has been considering enact
ment of a 5% tax on the sale of admissions to places of
amusement, such as automobile race tracks and rodeos,
and you request an opinion whether the county is empow
ered to do so. You state that you have found nothing in the
statutes which would specifically enable the county to
impose such a tax, nor anything seeming to prohibit such
a tax.

A county has only such powers as are expressly conferred
by statute or necessarily implied therefrom. Spavlding v.
Wood County, (1985) 218 Wis. 224, 260 N.W. 473, and Maier
V. Racine County, (1957) 1 Wis. 2d 384, 84 N.W. 2d 86.

The only statutes expressly or by implication conferring
upon counties power to impose taxes upon admissions to
places of amusement are found in subch. V of ch. 77, Stats.,
as affected by ch. 154, Laws 1969. These statutes provide,
so far as here material:

"77.70 ADOPTION BY COUNTY ORDINANCE. Any
county desiring to impose a local sales tax under this sub-
chapter may do so by the adoption of an ordinance, stating
its pui*pose and referring to this subchapter. 'S' * *

"77.71 IMPOSITION OF COUNTY SALES TAX. Any
county may impose a tax at the rate of one-half of one per
cent of the gi'oss receipts for the privilege of selling, leas
ing or renting therein tangible personal property and for
the privilege of selling, performing or furnishing therein
of services, the gross receipts from which constitute the
measure of state sales taxation under subch. III. The rate of

such tax shall be added to the rate of the state sales tax.

Such tax shall be administered, enforced and collected by
the state on behalf of such county and subch. Ill and the
rules adopted pursuant thereto shall be applicable to the
levy and collection of such tax."

Sec. 77.76 provides that the department of revenue shall
enforce and collect such local sales tax; that the state
shall retain 3% of the taxes, interest and penalties so col
lected, to cover costs incurred in administering the tax; and
that after deducting the amounts so retained, the depart-
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ment shall distribute the collections from each county enact
ing such a tax to the cities, villages and towns in the county.

It is clear from the above provisions that a county's power
to enact a sales or use tax is limited to the power to enact
a one-half of 1% tax upon those sales and uses which are
subject to state sales and use taxation. A county cannot
select only certain objects for sales and use taxation, but
must, if it adopts such a tax, tax all of the objects which
are subjected to state sales and use taxes. Also, a county
sales and use tax must be imposed at the rate prescribed by
sec. 77.71, Stats.

RWWtEWW

Obscenity Bill—Constitntionality—S. Subst. Amend. 1 to
S.B. 121, making it a crime to disseminate obscene materials
to minors, setting separate classes of criminal penalties
dependent upon the age of the minor, authorizing civil ac
tions against obscene materials and establishing a variable
obscenity standard, is constitutional insofar as it follows the
New York Law upheld by the United States Supreme Coui-t
in Ginsberg v. New York, (1968) 390 U.S. 629; but to the
extent that the bill penalizes the non-commercial transfer
(from father to son, for example), and to the extent that its
terms cover disti'ibution to persons between the ages of 18
and 21, it would be unconstitutional if enacted into law.

December 29, 1969.

The Honorable The Senate

By S. Res. 17 you have requested an opinion on the consti
tutionality of S. Subst. Amend. 1 to S.B. 121 (1969) relat
ing to the dissemination of obscene materials to minors.
The resolution also requests my opinion on the practicality
of enforcement of the bill, should it be enacted into law.

By way of summary, the bill makes it unlawful to know
ingly sell, exhibit or otherwise distribute to minors ceifain
described materials, and prescribes a "sliding scale" of
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penalties, based on the age of the minor, for violation there
of. The bill also provides for injunctive proceedings, com
menced by the attorney general or district attorney, to en
join violation of the proposed law and sets up an elaborate
"reporting system" involving local law enforcement officials,
district attorneys, the attorney general, the governor and
the legislature.

Bill 121S, as amended, is one of several such bills intro
duced in the past few sessions of the legislature. In 1967,
the then attorney general gave his opinion that S.B. 78
(1967), which was aimed at the same evils as 121S (1969),
would be unconstitutional if enacted into law and indicated

the apparent success of the state of New York in devising a
constitutionally acceptable statute. 56 OAG. 112. Subse
quent to the issuance of that opinion, the United States Su
preme Court upheld the constitutionality of the New York
law, in Ginsberg vs. New York, (1968) 390 U.S. 629, 88 S.Ct,
1274, 20 L.Ed. 2d 195.

The statement of legislative purpose appearing in 121S
recites the Ginsberg case, and, with exceptions which will
be discussed below, the bill adopts much of the language of
the New York law upheld in Ginsberg. The injunctive and
reporting sections of 121S do not appear in the New York
law.

Bill 121S, as amended, would create sees. 944.24 (the "ob
scenity" provisions), 944.25 (the injunctive provisions) and
954.032 (the "reporting" provisions), and would repeal exist
ing sec. 944.21 (1) (c), the present prohibition against dis
semination of obscene materials to minors. The heart of the

bill lies in the definition and prohibition sections.

I. THE DEFINITIONS

The definition section of the bill provides as follows:

"(2) DEFINITIONS- As used in this section:

"(a) 'Harmful to minors' means that quality of any des
cription of^ representation, in whatever form, of nudity.

"This is apparently a clerical error, and should read: "or" as in the
New York Law.
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sexual conduct, sexual excitement or sado-masochistic abuse,
when it:

"1. Predominantly appeals to the prurient or morbid in
terest of minors; and

"2. Is patently offensive to prevailing standards in the
adult community as a whole with respect to what is suitable
materials for minors; and

"3. Is without redeeming social importance for minors.

" (b) 'Knowingly' means having general knowledge of, or
reason to know, or a belief or ground for belief which war
rants further inspection or inquiry of both:

"1. The character and content of any material described
herein which is reasonably susceptible of examination by
the defendant;

"2. The age of the minor, except that an honest mistake
shall constitute an excuse from liability hereunder if the
defendant made a reasonable bona fide attempt to acertain
the true age of such minor.

" (c) 'Minor' means any person under the age of 21 years.

"(d) 'Nudity' means the showing of the human male or
female genitals, pubic area or buttocks with less than a full
opaque covering, or the showing of the female breast with
less than a full opaque covering of any portion thereof be
low the top of the nipple, or the depiction of covered male
genitals in a discernibly turgid state.

"(e) 'Sexual conduct' means acts of masturbation, homo
sexuality, sexual intercourse or physical contact with a
person's clothed or unclothed genitals, pubic area, buttock or
the breast of a female.

"(f) 'Sexual conduct' includes poses or presentations of
one or more persons over the age of puberty depicted in
such a manner as to appeal to lust of minors; or, such pose
or presentation of one or more persons when shown in such
posture manner that the viewer's attention or concentration
is primarily focused on that person's or persons' genitals,
pubic area, buttocks or female breast and which would
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appeal to the lust of minors or to their curiosity as to sex
or to the anatomical differences between the sexes and

which are to be distinguished from the flat and actual pre
sentation of the facts, causes, functions or purposes of
the subject of the writing or presentation such as to be
found in a bona fide medical or biological textbook.

"(g) 'Sexual excitement' means the condition of human
male or female genitals when in a state of sexual stimulation
or arousal.

"(h) 'Sado-masochistic abuse' means flagellation or tor
ture by or upon a person clad in undergarments, a mask
or bizarre costume, or the condition of being fettered,
bound or otherwise physically restrained on the part of one
so clothed."

Proposed sees. (2) (a) 1. and 3. vai'y slightly from the
language of the Ginsberg statute,- but I do not regard these
variations as affecting the constitutionality of the bill.

A second variation, that of the age cutoff, is of much
greater significance and will be discussed in detail below.

Proposed subsection (f) above, which expands the defini
tion of "sexual conduct" contained in the preceding subsec
tion, is not found in the Ginsberg statute. Another New
York law (§484-i, which was repealed in 1967), prohibited,
among other things, the sale to minors of any magazines,
films, etc., which contained any:

"Photograph, drawing . . . (etc.) ... of any person, of
the age of puberty or older, posed or presented in such a
manner as to exploit lust for commercial gain and which
would appeal to the lust of persons under the age of eighteen
years or to their curiosity as to sex or to the anatomical
difference between the sexes . . . ."

*The companion sections of N. Y. Penal Law §484-h read as follows
(emphasis supplied):

"(i) predominantly appeals to the prurient, shameful or morbid
interest of minors .. .

«« * *

"(iii) is utterly without redeeming social importance for minors."



218 Opinions of the Attorney General

The U.S. Supreme Court held this to be unconstitutionally
vaque in Rabeck v. Neiv York, (1968) 391 U.S. 462, 463, 88
S.Ct. 1716, 20 L.Ed. 2d 741, stating:

" * * §484-i in part prohibited the sale of 'any . . .
magazines . . . which would appeal to the lust of persons
under the age of eighteen years or to their curiosity as to
sex or to the anatomical differences between the sexes . . . .'

That standard in our view is unconstitutionally vague. 'Nor
is it an answer to an argument that a particular regulation
of expression is vague to say that it was adopted for the
salutary purpose of protecting children. The permissible
extent of vagueness is not directly proportional to, or a
fuction of, the extent of the power to regulate or control
expression with respect to children.' Interstate Circuit, Inc.
V. City of Dallas, 390 US 676, 689. * * *"

Because proposed sec. 944.24 (2) (f) contains language
identical to that quoted above, and since this language is
central to the definition therein contained, it is my opinion
that this subsection would be unconstitutional if enacted

into law. Even if this provision were to be held invalid,
however, the remainder of the act would not necessarily fail.
The test of whether an entire act or statute is invalidated

because of the unconstitutionality of a part thereof was
stated in State ex rel. Wisconsin Telephone 'Co. v. Henry,

(1935) 218 Wis. 302, 316, 260 N.W. 486, 99 A.L.R. 1267, as
follows:

" * * * It is well established that the elimination of even

material provisions in an act as enacted, because of the
invalidity of such provisions, does not render the remaining
valid provisions thereof ineffective, if the part upheld consti
tutes, independently of the invalid portion, a complete law
in some reasonable aspect, unless it appears from the act
itself that the legislature intended it to be effective only
as an entirety and would not have enacted the valid part
alone. * * * "

See also State ex rel. BroiLghton v. Zimmerman, (1952), 261
Wis. 398, 409, 52 N.W. 2d 903; Burke v. Madison, (1962) 17
Wis. 2d 623, 636, 117 N.W. 2d 580.
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In addition, sec. 990.001 (11), Stats., provides as follows:

"The provisions of the statutes are severable. The pro
visions of any session law are severable. If any provision of
the statutes or of a session law is invalid, or if the applica
tion of either to any person or circumstance is invalid, such
invalidity shall not affect other provisions or applications
which can be given effect without the invalid provision or
application."

Since even the total omission of proposed sec. 944.24 (2)
(f) would leave an intact law—in fact, the precise law
(with exceptions as noted herein) upheld in the Ginsberg
case—it is my opinion the entire act would not fail because
of the unconstitutionality of the described subsection.

II. THE PROHIBITION

Proposed sees. 944.24 (3) and (4) provide as follows:

" (3) PROHIBITION. It is unlawful for any person know
ingly to sell, give away, display, exhibit, loan or otherwise
distribute to a minor:

"(a) Any picture, photograph, drawing, sculpture, mo
tion picture film or similar visual representation or image
of a person or portion of a human body which depicts nui-
dity, sexual conduct or sado-masochistic abuse and which is
harmful to minors; or

"(b) Any book, pamphlet, magazine, printed matter how
ever reproduced or sound recording which contains any
matter enumerated in par. (a), or explicit and detailed ver
bal descriptions or narrative accounts of sexual conduct or
sado-masochistic abuse and which, taken as a whole, is
harmful to minors.

" (4) TICKET SALE OR ADMISSION PROHIBITED. It
is unlawful for any person knowingly to exhibit for mone
tary consideration or othei'wise to a minor or knowingly to
sell to a minor an admission ticket or pass or knowingly to
admit a minor for monetary consideration to premises
whereon there is exhibited a motion picture, show or other
presentation which, in whole or in part, depicts nudity,
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S6xu£il conduct or sado-mssochistic abuse and which is harm
ful to minors."

The notable difference between this proposal and the New
York law is that the latter is expressly made applicable only
to sales or commercial exhibitions.® In 56 GAG. 112, 117-118
this office discussed the "commercial gain" concept and
indicated that absence of such a qualification might prove
to be a fatal defect in the bill then under consideration. This
conclusion was based upon the possible application of the
proposed law to a parent who might wish to permit his
child access to materials. 56 GAG. 112, 117-118; see also
State V. Settle, (1959) 90 R.I. 195, 156 A. 2d 921. As indi
cated above, the preamble to Bill 121S states that it is based
upon Ginsberg v. New York, supra, the first case to express
ly uphold the constitutionality of variable legal standards of
obscenity for children and adults. The question decided by
the court in Ginsberg was "whether it was constitutionally
impermissible for New York, insofar as §484-h does so, to
accord to minors under 17 a more restricted right than that
assured to adults to judge and determine for themselves
what sex material they may read or see." 390 U.S. at pp. 636-
637. The basis for the court's holding that the New York
statute accomplished this end may be found in the follow
ing language (390 U.S. at p. 639):

"The well-being of its children is of course a subject
within the state's constitutional power to regulate, and,
in our view, two interests justify the limitations in §484-h
upon the availability of sex material to minors under 17, at
least if it was rational for the legislature to find that the
minors' exposure to such material might be harmful. First
of all, constitutional interpretation has consistently recog
nized that the parents' claim to authority in their own
household to direct the rearing of their children is basic
in the structure of our society. 'It is cardinal with us that
the custody, care and nurture of the child reside first in the

*The pertinent language of §484-h, New York Penal Law, reads as
follows: "It shall be unlawful for any person knowingly to sell or
loan for monetary consideration to a minor . . and: "It shall he
unlawful for any person knowingly to exhibit for monetary consider
ation to a minor . . ."
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parents, whose primary function and freedom include prep
aration for obligations the state can neither supply nor
hinder.' * * * Moreover, the prohibition against sales to
minors does not bar parents who so desire from purchasing
the magazines for their children."

In a footnote following the above statement, the court
quotes as follows from 63 Col. L. Rev. 391, 413 (1963):

"  '* * * While many of the constitutional arguments
against morals legislation apply equally to legislation pro
tecting the morals of children, one can well distinguish laws
which do not impose a morality on children, but which sup
port te right of parents to deal with the morals of children as
they see fit.' "

In April of this year, the United States Supreme Court
unanimously struck down a Georgia law making it a crime
to "knowingly have possession of . . . obscene matter."
Stanley v. Georgia, (1969) 394 U.S. 557, 89 S.Ct. 1243, 22
L.Ed. 2d 542. The court emphasized that Roth and the other
obscenity cases dealth with "some form of public distribu
tion or dissemination," and stated that "whatever may be
the justifications for other statutes regulating obscenity,
we do not think they reach into the privacy of one's own
home." (22 L.Ed. 2d at p. 547) The care and custody of
children resides first in the parents under the guarantees of
the Fourteenth Amendment. Meyer v. Nebraska, (1923) 262
U.S. 390, 43 S.Ct. 625, 67 L.Ed. 1042; Prince v. Massachu
setts, (1943) 321 U.S. 158, 64 S.Ct. 438, 88 L.Ed. 645.

In State v. Koohy, (R.I., 1969) 250 A. 2d 711, the Rhode
Island court overturned a conviction under that state's

"Ginsberg" law on the grounds that there was insufficient
proof that the defendant's possession and exhibition of ob
scene movies was for commercial purposes. An earlier Rhode
Island case. State v. Settle, supra, had held that "commer
cial gain" was a required element of the offense in order to
insure it did not embrace "the father who gives to a youth
ful member of his family a book which comes under the
ban of the law." 156 A. 2d at p. 924. See also State v. Pocras,
(1958) 166 Neb. 642, 90 N.W. 2d 263.
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In view of the above authorities and the supreme court's
rationale in Ginsberg, it is my opinion that Bill 121S, which
clearly could penalize and prohibit noncommercial transfer—
from father to son, for example—^would be held unconsti
tutional if enacted into law. A brief amendment limiting the
language of proposed sec. 944.24 (3) to commercial or
"business" dissemination could easily remove this objection.
In view of the fact that proposed sec. 944.24 (4), dealing
with the admission of minors to an obscene "motion picture,
show or other presentation" contains the "monetary con
sideration" requirement, imposition of a similar requirement
in 944.23 (3) would not be a significant departure from the
apparent purposes of the bill.

The remaining portions of the prohibition section are
substantially identical to similar provisions of the New
York law and are, in my opinion, constitutional.

III. THE PENALTIES

The penalty provisions of 121S are unique. As indicated
earlier, proposed sec. 944.24 (2) (c) defines "minor" as
"any person under the age of 21 years." Past opinions of
this office have indicated that a 21-year age limit on such a
bill might well render the resultant law unconstitutional.
(See 56 OAG. 20, 33-34; 112, 115-116.

In an apparent effort to avoid this problem and still reach
all persons under age 21, Bill 121S contains a sliding scale of
penalties for the various age levels:

"(5) PENALTY WHERE MINOR IS UNDER AGE 17.
Any person who violates this section when the minor to
whom such harmful materials are sold, given away, dis
played, exhibited, loaned or distributed is under 17 years of
age may be fined not more than $2,000 or imprisoned not
more than 2 years or both.

"(6) PENALTY WHERE MINOR IS BETWEEN THE
AGE OF 17 AND 18. Any person who violates this section
when the minor to whom such harmful materials are sold,
given away, displayed, exhibited, loaned or distributed is at
least 17 but less than 18 years of age may be fined not
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more than $1,000 or imprisoned not more than one year or
both.

"(7) PENALTY WHERE MINOR IS BETWEEN THE

AGES OF 18 AND 21. Any person who violates this section
when the minor to whom such haimful materials are sold,

given away, displayed, exhibited, loaned or distributed is
at least 18 but less than 21 years of age may be fined not
more than $500 or imprisoned not more than 6 months or
both."

The legislature's purpose in setting up the sliding scale
is set forth as follows in sec. 1 of the bill:

"The legislature hereby sets forth the following state
ments of purpose relating to this act. It is enacted pursuant
to the decision of the Supreme Court of the United States
in the case of Sam Ginsberg versus State of New York,
which was decided on April 22, 1968, and is reported in
volume 890 of United States Reports starting on page 629,
the opinion of the court in such case being that it is consti
tutionally permissible for a state to define obscene material
which is harmful to minors under 17 and to prohibit the
sale, distribution or exhibition of such material to them.
It also is declared by the legislature that the creation of 3
different penalty provisions is to establish 3 separate and
distinct categories of criminal offenses depending upon the
age of the minor or minors to whom such harmful materials
are sold, distributed or exhibited and to thus make 3 sever-
able provisions of the act in accord with section 990.001 (11)
of the statutes so that if any constitutional question is
asserted with regard to one category of criminal offense it
shall have no effect on the other 2 categories."

It is true, as this statement indicates, that the Ginsberg
case permits a state to set a separate obscenity standard for
persons under the age of 17. Bill 121S, however, defines mi
nor as "any person under 21 years of age." Moreover, the
standard itself and the definitions essential to its existence

are drawn with repeated and specific references to "minors"
(e. g., persons under 21). This represents a significant de
parture from the Ginsberg case, wliich is so carefully allud
ed to in the statement of legislative purpose, for, by so de-
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fining "minors," it dfines the elements of the offense in
terms of persons under age 21.

The decision in the Ginsberg case is quite clearly based
upon "the power of the state to control the conduct of child
ren." 390 U.S. at p. 638. This is made clear by the language
quoted earlier in this opinion, and also by the following
(390 U.S. at p. 640):

"The State also has an independent interest in the well-
being of its youth. The New York Court of Appeals squarely
bottomed its decision on that interest in Bookcase, Inc. v.
Broderick, supra, at 75, 218 NE2d, at 671. Judge Fuld, now
Chief Judge Fuld, also emphasized its significance in the
earlier case of People v. Kahan, 15 NY2d 311, 206 NE2d
333, which had struck down the first version of §484-h on
grounds of vagueness. In his concun'ing opinion, id, at 312,
206 NE2d, at 334, he said:

" 'While the supervision of children's reading may best
be left to their parents, the knowledge that parental control
or guidance cannot always be provided and society's trans
cendent interest in protecting the welfare of children justify
reasonable regulation of the sale of material to them. It is,
therefore, altogether fitting and proper for a state to include
in a statute designed to regulate the sale of pornography to
children si)ecial standards, broader than those embodied in
legislation aimed at controlling dissemination of such ma
terial to adults.'

"In Prince v. Massachusetts, supra, at 165, 88 L.Ed. at
652, this Court, too, recognized that the State has an inter
est 'to protect the welfare of children' and to see that they
are 'safeguarded from abuses' which might prevent their
'growth into free and independent well-developed men and
citizens.' The only question remaining, therefore, is whether
the New York Legislature might rationally conclude, as it
has, that exposure to the materials proscribed by §484-h
constitutes such an 'abuse.' "

In an appendix to the Ginsberg case, the court lists sev
eral states with obscenity laws having some reference to
minors or youth. Of 26 such states with ascertainable age
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limitations, 3 set 21 years as the cutoff and 23 set either
16, 17 or 18 years.

Although the preamble to the bill indicates that the
interest of its sponsors was to establish three separate
offenses, proposed sec. 944.24 (2) (c), by defining "minor"
as any person under the age of 21 years, clearly establishes
a single offense—that of disseminating the proscribed
materials to persons under 21—and the provisions quoted
immediately above serve only to impose penalties of varjring
degrees of severity depending upon the age of the recipient.
By so defining "minor," the offense is committed when
ever someone gives, sells or exhibits the prohibited materials
to any person under the age of 21. The crucial question
facing any obscenity law is, of course, its effect on the
freedom of speech. See State v. Chobot, (1960) 12 Wis.
2d 110, 112, 106 N.W. 2d 286; McCauley v. Tropic of Can
cer, (1963) 20 Wis. 2d 134, 151, 121 N.W. 2d 545. The First
Amendment effect is measured not by the severity of
punishment imposed upon the distributor, but by the degree
to which persons are denied access to written or other
communicative materials. And, in Interstate Circuit, Inc. v.
City of Dallas, (5th Cir., 1966) 366 Fed, 2d 590, 598-599, it
was stated that:

"The interest of society in protecting children is a valid
and necessary interest, but even a minor's freedom of speech
is too precious to be subjected to the whim of the censor."
In striking down a Chicago city ordinance which would

restrict certain motion pictures to persons over age 21, the
court in Paramount Film Distributing Corp. v. City of Chi
cago, (D. C., HI., 1959) 172 F.Supp. 69, 72, stated as follows:

" 'This section is invalid on another ground as well. Even
if clearly drawn, it would be invalidated by the age limit of
twenty-one years. A censorship statute is necessarily an
invasion of the First Amendment light to freedom of expres
sion. Although the City may under its police power limit
that right to prevent an evil, any restrictive action must
be reasonable, not capricious. Assuming without deciding
that the City might correct the evil of exhibiting films
unfit for "children" the present section is unsuitable for the
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purpose. Under it, a twenty year old, married service man
would be prevented from seeing a film that might not be
suitable for a girl of twelve. As Justice Franfurter remarked
in a similar situation, "Surely, this is to burn the house to
roast the pig". As in the case just cited, the remedy is not
appropriate for the end at which it is presumably aimed,
and is an invalid exercise of police power.' "

As indicated above, the definition of "minor" is incorpor
ated into every crucial portion of the bill ("harmful to
minors," "suitable for minors," "distribute to a minor," etc.).
The fact that the penalties decrease as the age of the "mi
nor" increases does not alter the fact that the obscenity
standards are based on age 21.

While courts will often go to great lengths to construe a
law so as to be constitutional, it is extremely doubtful that
they would go so far as to construe "21 years" to really
mean "18 years." If it is determined that the 21-year cut
off is unconstitutional, its central importance to the defini
tions and standards in the bill would undoubtedly cause the
entire law to fail, for the sliding scale of penalties does not
alter the fact that the more restrictive standards authorized

by the Ginsberg case for the puipose of protecting "child
ren" 16 years of age or younger, are defined by the bill in
terms of persons 20 years of age or younger. The exemp
tion for married persons 18 or older is certainly desirable,
but it does not cure the defect, for under the bill as it stands,
"a twenty year old ... serviceman would be prevented from
seeing a film (or reading a book) that might not be suitable
for a girl of twelve." Paramoimt Film Distributing Corp. v.
City of Chicago, supra.

It is my opinion, therefore, that Bill 121S, in keying all

its essential terms to persons "under the age of 21 years"

would be unconstitutional if enacted into law in its present

form. Because of the central importance of the definition

of "minor" to the rest of the law, a court, in order to apply

a saving construction, would have to substantially rewrite

its terms. This the courts are loath to do, for in construing

a statute, courts are not at liberty to disregard its clear



Opinions op the Attorney General 227

language. State v. Pratt, (1967) 36 Wis. 2d 312, 317, 153
N.W. 2d 18.

This constitutional defect could be remedied by relating
the definition of minor (perhaps using instead "children" or
"juveniles") to persons under the age of 18. The Children's
Code, for example, defines "child" as "a person under 18
years of age." Sec. 48.02 (3), Stats.

IV. THE ENFORCEMENT MACHINERY

You have also requested my views on the practicality of
the enforcement machinery proposed by sec. 5 of the bill.
The first portion of this section would create sec. 944.25,
Stats., and authorize the local district attorney, or the attor
ney general, upon complaint that any person "is violating"
proposed 944.24, to commence action to enjoin the violation.
Since the words "is violating" limit the injunctive proceed
ings to "after-the-fact" legal action, the problems of prior
restraint discussed in 56 OAG. 20, 23-25, do not arise. Civil
actions to suppress obscene materials are not new in Wis
consin. Sec. 269.565, Stats., authorizing a declaratory judg
ment against obscene matter has been on the books for
several years. Such civil actions appear to have some ad
vantages over criminal prosecutions in that they permit
suppression on a lesser quantum of proof than a criminal
prosecution and permit appeal by the state on questions of
fact. On the other hand, similar civil remedies in Wisconsin
and other states have proved to be infrequently used. See
1960 Wis. L. Rev. 309, 323-4.

Basically, however, I feel that authorization of such a
civil action would be beneficial to law enforcement efforts

in this area.

The bill also sets up a "reporting" system that would
work as follows:

"954.032 R" EPORTS ON OBSCENE OR INDECENT

MATERIAL REQUIRED. (1) Whenever any sheriff, un-
dersheriff, deputy sheriff, constable or other municipal police
officer who is authorized to enforce laws against obscene and
indecent material knows, acquires information, has reason to
believe or receives a signed complaint from any citizen stat-
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ing that any person has knowingly suffered or permitted
obscene or indecent material, particularly that material
described in ss. 944.21, 944.22, 944.24 and 947.08, to be
kept or displayed on premises open to or patronized by the
public and controlled directly or indirectly by him, the offi
cer shall, within 10 days after such material has come to
his attention, submit a report to the district attorney of
his county containing:

"(a) The name and address of such person;

"(b) The officer's knowledge of the facts and circum
stances involved in his investigation, including the sources
of publication and distribution of such material if known;

"(c) A copy of any signed complaint; and

" (d) Whenever practicable, a copy of such material.

" (2) The district attorney shall, within 10 days after the
receipt of a report under sub. (1):

"(a) Seek a warrant charging a violation of s. 944.21,
944.22, 944.24 or 947.08; or

"(b) Submit a written report to the attorney general
stating the reasons why such warrant has not been sought
and containing the original or copies of materials and reports
received under sub. (1). A summary of the officer's report
under sub. (1) (a) and (b) may be submitted in place of
the original or a copy thereof.

"(3) The attorney general may, upon receipt of the re
port specified in sub. (2) (b):

"(a) Direct the district attorney to seek a warrant
charging a violation of s. 944.21, 944.22, 944.24 or 947.08, or

"(b) Seek such warrant himself, and prosecute the action.
The attorney general is hereby empowered to act under
this subsection.

"(4) The attorney general shall submit semi-annual re
ports under this section to the governor and the legislature if
the legislature is in session, or, if the legislature is not in
session or is recessed, to the governor and the legislative
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council. Such reports shall be a compilation and a summary
of all reports received by the attorney general under sub.
(3). The attorney general shall submit his first report in
January 1970."

The net result of all this is that if a local law enforcement
officer "acquires information" that someone is keeping ob
scene or indecent material in a public place, that officer must
file a report with the district attorney within 10 days. With
in 10 days after receipt of the officer's report, the district
attorney must either seek a warrant or report to the attor
ney general why he did not do so. Upon receipt of such a
report, the attorney general may direct the district attorney
to seek a warrant or seek the warrant himself. Use of the
word "may" instead of "shall" appears also to give a thii'd
option to the attorney general which is not open to the
local law enforcement officer or the district attorney—^to do
nothing. Since the officer is required to initiate this sys
tem on rather tenuous grounds (e. g., "acquires informa
tion," "receives a signed complaint," etc.), such an escape
clause is essential.

There is an additional requirement that the attorney
general submit semiannual reports to the governor and the
legislature (or the legislative council, if the legislature is
not in session) on all such reports received by him.

While I find no constitutional defects in this system, it
can be easily initiated on unfounded complaints, and thus
greatly increase the paperwork of the officers, the district
attorneys and the attorney general's office, who presum
ably could better invest their time in enforcing the civil
and criminal sanctions contained in the bill. I note that the
Wisconsin District Attorneys Association went on record

opposing similar provisions in a bill introduced during the
1965 session of the legislature. Their opposition was based
upon a belief that it was an "awkward approach to the
problem, (and) in fact it appears to create more paper work
and provides little aid in . . . prosecution . . ." Minutes of
the 1965 Summer Conference, Wisconsin District Attorneys

Association, June 30-July 2, 1965, Resolution No. 5, pp. 4-5.
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It would seem that the Initiation of obscenity prosecutions

(and the civil actions contemplated by the bill), like all other
criminal actions, is properly a matter of prosecutorial judg
ment entrusted to the elected district attorneys. To the

extent that the reporting features of the bill tend to force
either prosecutions or written explanations of why the
prosecutor determined not to prosecute a given complaint,
they appear to encroach upon the discretion traditionally
reposed in district attorneys (and, in this case, the attorney
general). In view of the doubtful utility of such a system
and the additional paperwork burdens it would impose, I do
not feel that it would add anything to law enforcement ef

forts in this area. If the governor or the legislature should
desire reports from time to time on the number of obscenity
prosecutions undertaken throughout the state, they could
be easily obtained without the elaborate requirements pro
posed by the bill.

If the reporting system is to remain, some analysis of pos
sible additional fiscal and staff requirements of district at
torney's offices and the attorney general's office would be
advisable. My office alone receives three or four citizen
complaints a week, and the number of complaints to district
attorneys and local law enforcement officials, particularly
in Milwaukee and other metropolitan areas, is inestimable.

RWWiWFE

Obscenity Bill—Constitutionality—S. Subst. Amend. 1
to S.B. 45, creating sec. 944.25, Stats., and providing for
civil and criminal relief against persons selling, exhibiting,
loaning, displaying or giving away obscene or harmful ma
terial to persons under 18, would be constitutional if enacted
into law.

December 31, 1969.

The Honorable The Assembly

By A.Res. 46, you have requested my opinion on the
constitutionality of S.B. 45, dealing with dissemination
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of obscene or harmful materials to minors. The version of

the bill that passed the senate is S.Subst. Amend. 1, as
amended by S.Amends. 1, 2 and 3 thereto, and this opinion
is directed to the substitute amendment.

The law proposed by the bill would authorize the attorney
general or district attorney to seek prompt injunctive relief
against the sale or exhibition of "harmful materials" to
persons under the age of 18. Criminal proceedings are
also provided for persons who regularly engage in such
activity—that is, persons who have been previously en
joined under the civil sections of the bill, or persons who
distribute material to minors that has been declared "harm

ful" in a prior civil proceeding.

I. The Definitions

As in all such legislation, the definitions are at the
heart of the regulatory scheme. Both the civil and criminal
sanctions of 45S are aimed at material that is "harmful to

minors," and that term is defined as follows by proposed
sec. 944.25 (1) (f):

" 'Harmful to minors' means that quality of any descrip
tion or representation, in whatever form, of nudity, sexual
conduct, sexual excitement, or sado-masochistic abuse, when
it:

"1. Predominantly appeals to the prurient, shameful or
morbid interest of minors; and

"2. Is patently offensive to prevailing standards in the
adult community as a whole with respect to what is suitable
material for minors; and

"3. Is utterly without redeeming social importance for
minors."

The essential terms, "nudity," "sexual conduct," "sexual
excitement" and "sado-masochistic abuse" are individually
defined in proposed sees. 944. 25 (1) (b), (c), (d) and (e).
AH these definitions are taken verbatim from the New York

law which was upheld by the U.S. Supreme Court against a
variety of constitutional challenges in Ginsberg v. New
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York, (1968) 390 U.S. 629, 88 S.Ct. 1274, 20 L.Ed. 2d 195.
As such, they present no constitutional problems.

In altering the form of the New York law (a criminal
statute) to a civil remedy. Bill 45S adds another definition—
"harmful material"— which is defined as follows in pro
posed sec. 944.25 (1) (j):

"  'Harmful material' means:

"1. Any picture, photograph, di'awing, sculpture, motion
picture film, or similar visual representation or image of a
person or portion of the human body which depicts nudity,
sexual conduct or sadomasochistic abuse, and which is harm
ful to minors, or

"2. Any book, pamphlet, magazine, printed matter how
ever reproduced, or sound recording which contains any
matter enumerated in subd. 1, or explicit and detailed ver
bal descriptions or narrative accounts of sexual excitement,
sexual conduct or sadomasochistic abuse, and which, taken
as a whole, is harmful to minors."

Although this definition does not appear as such in the
Ginsberg law, its component parts are found in that law's
delineation of the criminal offense, to wit:

"It shall be unlawful for any person knowingly to sell
or loan for monetary consideration to a minor:

" (a) any picture, photograph, drawing, sculpture, motion
picture film, or similar visual representation or image of a
person or portion of the human body which depicts nudity,
sexual conduct or sado-masochistic abuse and which is

harmful to minors, or

"(b) any book, pamphlet, magazine, printed matter how
ever reproduced, or sound recording which contains any
matter enumerated in paragraph (a) of subdivision two
hereof, or explicit and detailed verbal descriptions or nar
rative accounts of sexual excitement, sexual conduct or
sado-masochistic abuse and which, taken as a whole, is
harmful to minors." 20 L.Ed. 2d at p. 208.

After setting forth two separate and distinct definitions,
"harmful to minors" and "harmful material," Bill 45S ap-
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pears to use them interchangeably from that point on, and
thereby opens the door to a certain amount of confusion in
the administration and enforcement of the law. For example,
proposed sec. 944.25 (2) provides as follows:

"Whenever the attorney general or a district attorney
has reasonable cause to believe that any person is engaged
in selling or exhibiting harmful material to minors, or may
become engaged in selling or exhibiting harmful material
to minors, the attoniey general or the district attorney for
the county in which s^lch tnaterial is offered for sale or
exhibition shall institute an action in the circuit couii; for

that county for adjudication of the question of whether
such material is harmful to minors."

The criminal provisions of the bill (proposed sec. 944.25
(10)) also use the two terms interchangeably.

Since, however, both the civil and criminal remedies are
dependent only upon a judicial finding that the material
involved is "harmful to minors,"^ the definition of "harmful
material," for the most part, is surplusage. The individual
tenns contained in the definition of "harmful material" (e.
g., pictures, sculpture, motion picture film, books, printed
matter, etc.) which do not appear in the definition of "harm
ful to minors" appear to be merely examples of the general
teims "any description or representation . . ." which are
found in this latter definition.

Aside from the possible confusion caused by inclusion of
these two definitions (and the bill's subsequent neglect of
one of them), it is my opinion that they present no serious
constitutional problems.

Since the criminal sections of the bill penalize anyone who,
"with knowledge of the nature of the material and ... of
the minor's age" sells or exhibits to minors any material
that is "harmful to minors," the sellers must be apprised of
the standard of conduct necessary to avoid violation. The
problem of scienter is covered by proposed sees. 944.25 (1)
(g) and (h), which provide as follows:

'See, for example, proposed sees. 944.25 (3) (d), (4) (c), (7),
(8) (c), and (10) (d).
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" (g) 'Knowledge of the nature of the material' means:

"1. Knowledge of the character or content of any material
described herein, or

"2. Knowledge or information that the material described
herein has been adjusted to be harmful to minors in a pro
ceeding instituted under . . . (this section) ... or is the
subject of a pending proceeding under . . . (this section).

"(h) 'Knowledge of the minor's age' means:

"1. Knowledge or information that the person is a minor,
or

"2. Reason to know, or a belief or ground for belief
which warrants further inspection or inquiry of the age of
the minor."

The scienter standard in the Ginsberg law is similarly
stated (in terms of both the contents of the material and
the minor's age) as "general knowledge of, or reason to
know, or a belief or ground for belief which warrants fur
ther inspection or inquiry . . ." N.Y. Penal Law §484-h (1)
(g). The New York law also exempts an "honest mistake"
with regard to the minor's age if the seller made "a reason
able bona fide attempt to ascertain the true age of the
minor." N. Y. Penal Law, sec. 484-h (1) (g) (ii). Under sec.
944.25 (11) (a), as proposed by Bill 45S, an exemption from
criminal liability is provided where the seller or exhibitor
had reasonable cause to believe the minor was over 18, and
the minor exhibited an "official or apparently official docu
ment purporting to establish that such minor was 18 years
old or more." Proposed sec. 944.25 (11) (b) also exempts
sales or exhibitions where the minor is accompanied by an
adult whom the seller has no reason to believe is not the

minor's parent or guardian.^

It is my opinion that there can be no valid constitutional
objection to Bill 45S in terms of scienter, for a reading of
the above provisions and the remainder of the bill, clearly

'A third exception covers schools, museums or libraries and their
employees, and retail outlets affiliated with and serving the educa
tional purposes of such organization.
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indicates that only those who are in some manner aware
of the character of the material they are distributing or
exhibiting should be punished. People v. Finkelstein, (1961)
9 N.Y. 2d 842, 344-845, 174 N.E. 2d 470, 471-472; Ginsberg
V. New York, supra, 20 L.Ed. 2d at pp. 206-207. In addition,
the effort that must be made by the seller to determine
the age of the minor is sufficiently definite to negate any
claim of impermissible vagueness. See Ginsberg v. New
York, supra, 20 L. Ed. 2d at p. 207.

The final element in the definitional sections of the bill
is proposed sec. 944.25 (1) (a) which defines "minor" as
"any person under the age of 18 years."-^ Past opinions of
this office have expressed serious doubts as to a 21-year
cutoff, based largely on Paramount Film Distributing Corp.
V. City of Chicago, (D. C., 111., 1959) 172 F. Supp. 69, which
struck down an ordinance on this basis alone. It is my
opinion, however, that the 18-year cutoff, given the exemp
tions described above, is constitutionally valid.

II. The Injunction

The heart of 45S lies in proposed sees. 944.25 (2) through
(9), which provide for civil injunctive proceedings directed
against the materials themselves.

The district attorneys and the attorney general are
required to institute actions seeking an adjudication of
whether certain materials are "harmful to minors" when

ever there is reasonable cause to believe that any person "is
engaged ... or may become engaged in selling or exhibiting
harmful materials to minors." The action is directed against
the material by name or description, and designates as a
respondent any person^ in this state "preparing, selling or
commercially distributing or exhibiting ... or giving away
or offering to give away ... or possessing . . . with the
apparent intent to sell or commercially distribute or give
away or offer to give away such material to minors." Pro-

The original Senate Substitute Amendment used "17 years," and
State Amendment 1 thereto raised the age designation to 18.
"'Person" is defined earlier in the bill as "any individual, partnership,
firm, association, corporation, or other legi entity."
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posed sec. 944.25 (3) (e) also directs that the action seek
a permanent injunction prohibiting the respondents from
"selling, commercially distributing or exhibiting or giving
away such material to minors or from permitting minors
to inspect such material."

When the complaint is filed, the material is presented to

the court for examination, and if the court finds probable

cause to believe such material to be "harmful to minors,"

this fact is endorsed (and dated) on the complaint, "where

upon it shall be the responsibility of the attorney general

or the district attorney, promptly to . . . (obtain) . . . the

issuance of a summons" service of which is to be made on

all named respondents.-

At any time thereafter, on or before the return date of

the summons (or within 15 days after receiving notice of

the issuance of the summons), any person interested in caus

ing the materials to be brought into the state (including

the author, publisher, etc.), or any person in the state

interested in distributing or exhibiting the material, may

appear and intervene as a respondent.

If no person appears and files an answer on or before the

return date of the summons, the court may "forthwith"

adjudge whether the material is harmful to minors and

enter an appropriate final judgment.

Every person appearing and answering is entitled (upon

request) to an advisory jury, and the court, with the consent

of all parties, may order a full trial of any issue to a jury.

If the court (or jury) finds the material not to be "harmful

to minors," the complaint is dismissed. If it is found to be

harmful to minors, a judgment to that effect is entered and

the court may enter a permanent injunction against any

respondent prohibiting him from "selling, commercially

distributing or giving away such material to minors or from

permitting minors to inspect such material."
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Proposed sec. 944.25 (8) provides that: "In any action
in which an injunction is sought under this section,"® any
respondent or intervenor "shall be entitled to a trial of the
issues within one day after joinder of issue, and a decision
shall be rendered by the court or jury within 2 days of the
conclusion of the trial . . ." If a jury is unable to reach a
decision "within 2 days of the conclusion of the trial," they
are to be dismissed and a decision entered by the court
"within two days of the conclusion of the trial.""

Two types of temporary orders are authorized by the bill.
Under proposed sec. 944.25 (8) (b), a preliminary injunc
tion is authorized on at least 2 days notice to the respon
dents. Proposed sec. 944.25 (8) (c) authorizes the entry of
a temporary restraining order (prohibiting any respondent
from selling, exhibiting, etc., the material to minors) at the
initial stage of the proceedings when the materials are pre
sented to the court and a finding of probable cause is made.
The restraining order may only last for 3 days unless the
respondent against whom it is issued consents to its exten
sion. No temporary restraining order may be granted with
out notice to the respondents "unless it clearly appears from
specific facts shown by affidavit or by the verified com
plaint that one or more of the respondents are engaged in
the sale or exhibition of harmful material to minors and

that immediate and irreparable injury to the morals and
general welfare of minors in this state will result before
notice can be served and a hearing held thereon." If a re
straining order is granted without notice, a motion for a
preliminary injunction must be set and heard within 2 days.
If the prosecutor does not so proceed for a preliminary in
junction, the temporary restraining order is dissolved.

Finally, any respondent (or his agent) who receives actual

"Actually, all actions contemplated by 45S will be &amed to seek an
injunction, for proposed sec. 944.25 (3) requires that the complaint
filed by tiie prosecutor "seek a permanent injunction against any
respondent prohibiting him from selling . . . exhibiting . . . (etc.)
sudi material to minors or from permitting minors to inspect such
material.

I assume that the identical "time limits" for the jury and the court
in this subsection (proposed sec. 944.25 (8) (a)) are the result of a
clerical error in the printing of tlie biU.
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notice of the existence of any injunction or restraining
order and who disobeys its terms "shall be guilty of con
tempt of court and upon conviction may be fined not more
than $250 or imprisoned for not more than 6 months or
both."

By way of summary, the civil actions seeking a determin
ation that specific materials are "harmful to minors" and
a permanent injunction restraining their sale, are com
menced by the filing of a complaint together with the ma
terials in question and presenting the documents to the
court for examination. If the court makes a finding of prob
able cause, the complaint is served on the respondents.
The prosecutor may seek a preliminary injunction at this
point on at least 2 days notice. Under "extreme" conditions,
he may obtain an ex parte temporary restraining order on
a showing that the respondent is engaged in distributing
the materials to minors and that immediate and irreparable
harm to the morals and general welfare of minors in this
state will result before notice and hearing can be perfected.
Any temporary restraining order lasts for only three days,
and the prosecutor must proceed for a preliminary injunc
tion within two days after the order is issued. Any respon
dent may obtain trial of the issues within two days after
joinder. An advisory jury is available upon request, and
the court may order trial of all issues to a jury with the
consent of both parties.

I have outlined these procedures in some detail because
they are, of necessity, quite complicated.

Statutes providing civil remedies against the dissemina
tion of certain harmful materials are not new. Sec. 269.565,
Stats., which provides for injunctive proceedings against
obscene material, has been in existence for several years
and has been before the Wisconsin Supreme Court without
objection to the constitutionality of the injunctive remedy.
See McCauley v. Tropic of Cancer, (1963) 20 Wis. 2d 134,
121 N.W. 2d 545. Whether conduct sought to be prescribed is
subjected to a criminal action, civil forfeiture proceedings
or injunction—or some or all of these sanctions—^is a matter
within the legislature's range of choice. Kingsley Books,
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Inc. V. Brown, (1957) 354 U.S. 436, 441, 77 S.Ct. 1325,
1 L.Ed. 2d 1469, 1474.

Because proposed sec. 944.25 (2), authorizes commence
ment of the civil proceedings whenever the prosecutor has
reason to believe that any person "may become engaged"
in selling or exhibiting harmful material to minors, the
remedy may be invoked in advance of exhibition. When
this is the case, the problem of prior restraint arises. Prior
restraints in the field of obscenity regulation were discus
sed at length in 56 OAG 20 (1967). The cases indicate that
the following procedural safeguards are necessary in order
to overcome the "heavy presumption against . . . constitu
tional validity . . borne by all laws involving a prior
restraint of First Amendment rights: (1) the burden of
proving that the materials involved are unprotected by
the First Amendment must be on the state; (2) any final
restraint must be imposed by judicial determination; (3)
any restraint imposed prior to final judicial determination
on the merits must be limited to preservation of the status
quo for the shortest fixed period compatible with sound
judicial restraint; and (4) the procedure must assure a
prompt final decision. Freedom v. Maryland, (1959) 380
U.S. 51, 57-58, 85 S.Ct. 734, 13 L.Ed. 2d 649, 654-5.

The procedures established by 45S meet these criteria.
The state, as plaintiff, must prove that the materials
are "harmful to minors," as well as the other items neces
sary to the action. The final restraint, and any temporary
restraints, can be imposed only by judicial determination.
The temporary restraining orders are valid for a maximum
of three days, and the "promptness" of the final decision
(and hence the extent of any preliminary injunction or
temporary restraining order) is insured by the provision
allowing any respondent (in any proceeding where an
injunction is sought) to have a trial on the merits within
one day of joinder of the issue, and a decision by the court
or jury must come within two days of the conclusion of
the trial.

^Bantam Books v. Sullivan (1963), 372 U. S. 58, 70, 9 L. Ed. (2d) 584,
593. 83 S. Ct. 631.
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It is my opinion that these provisions, together with
the other protections provided by the bill assure diie pro
cess of law to all respondents and are not invalid as a
prior restraint.

The injunction authorized by 45S would restrain sale
or exhibition to minors, and past attorneys general have
warned against passage of similar criminal laws penalizing
the "non-commercial transfer" of obscene materials. See

56 OAG 112, 117-8 (1967). We are dealing here, however,
with civil injunctive proceedings rather than criminal pen
alties, and I have found no case striking down such a law
on this basis.

As indicated above, any respondent is entitled to an
advisory jury upon request, and the court may, with the
consent of all parties, order the matter to be fully tried
to a jury. Although the existing statute providing for
injunctions against obscene material (sec. 269.565) grants
a jury trial as a matter of right on the issue of obscenity,
I do not find that the absence of such an absolute right
in 45S affects its constitutionality in any way. The action
is equitable in nature, and as such no right to a jury
attaches. See Upper Lakes Shipping, Ltd. v. Seafa/rers* Int.
Union of Canada, (1964) 23 Wis. 2d 494, 128 N.W. 2d 73.

III. The Criminal Provisions

Proposed sec. 944.25 (10) provides a penalty of not
more than $500 fine, or imprisonment in the county jail
for not more than one year, or both, for any one who "with
knowledge of the nature of the material, and with know
ledge of the minor's age, shall sell, exhibit or loan for
monetary consideration to a minor any material which is
harmful to minors." It is also provided that no criminal
proceeding shall be commenced against any person unless,
prior to the sale or loan involved, he had written notice
that the material has been adjudged "harmful to minors,"
or unless he has been subject to an order prohibiting him
from "selling, commercially distributing or exibiting to
minors, or from permitting minors to inspect the harmful
material which is the subject of such criminal proceeding,
or any other harmful material."
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The effect of this is that a person may be proceeded
against criminally only if: (1) the material sold, loaned or
exhibited had been formally adjudged "harmful" to minors,
and he had written notice of such fact; or (2) if he himself
has been subject to an injunction prohibiting him from dis
tributing the subject material or other harmful material.

Although somewhat confusing because of the use of the
terms "harmful material" and material that is "harmful

to minors," I find no constitutional defect in the criminal

provisions. The definitions of the essential terms have been
discussed above, and follow the language approved by the
court in Ginsberg v. New York., supra. As indicated above,
there can be no objection on the basis of scienter, and since
the criminal provisions are operable only after sale or exhi
bition, no problems of prior restraint arise. Finally, in view
of the fact that the criminal sanctions apply only to sales,
exhibitions or loans "for monetary consideration," and
considering also the exceptions from civil and criminal
liability discussed earlier in this opinion, there can be no
objection to this bill based on the language of Ginsberg v.
New York, supra, condemning the overbreadth of a law
that penalizes transfers from father to son, etc.

It is my opinion that S. Subst. Amend 1 (as amended by
S. Amends. 1, 2 and 3 thereto) to S. B. 45 (1969) would be
constitutional if enacted into law.

RWW:WFE

Seat Belts—Constitutionality—S.B. 214, requiring the
wearing of seat belts in motor vehicles, would be constitu
tional if enacted into law.

December 81, 1969.

The Honorable The Senate

S. Res. 20 requests an opinion of the attorney general
as to the constitutionality of 1969 S. B. 214. The principal
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feature of this bill is the requirement that the driver and
passenger of moving motor vehicles must fasten their safety
belts.

S. B. 214 provides in part:

"347.418 (3) USE REQUIREMENT, (a) No person shall
operate a motor vehicle equipped with safety belts or
safety belts and shoulder harnesses unless such devices are
properly fastened by all occupants, where such belts and
harnesses are provided.

" (b) Passengers in moving motor vehicles shall properly
fasten safety belts or safety belts and harnesses where
provided.

"(c) Paragraphs (a) and (b) shall not apply to any
person whose physical condition, as certified by a physical,
prevents the use of safety belts or safety belts and shoulder
harnesses or to any child under the age of 6, but such
child shall, if practical, be restrained by another mechanical
device developed for that purpose.

"(d) Not more than one person shall occupy a single
safety belt or safety belt and shoulder harness.

"(e) Whenever safety belts or safety belts and shoulder
harnesses are not properly fastened in a motor vehicle upon
a highway by the operator or any passenger for whom
such devices are provided, or if such belts or harnesses
are positioned in such a way as to make it improbable that
they were in use, such fact shall be presumptive evidence
of a violation of paragi'aph (a) or (b).

"(f) In this section 'properly fastened' means fastened
in a manner to act as a body restraint for which the devices
are intended."

There are a number of legal ramifications to this pro
posal which merit consideration. For example, this bill may
establish prima facie contributory negligence on the part
of an injured party who was not using a safety belt and
thus lessen the damages recoverable from the wrongdoer.
Also, the question could arise, as to what interpretation
should be given where only one safety belt is available
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and there ai-e two passengers but neither uses the safety-
restraint. A question of legal liability might arise if a
safety belt and shoulder harness are available but only the
belt is utilized.

Since S. Res. 20 requests my opinion as to the constitution
ality of S. B. 214, my opinion deals only with that issue.

In 1961, Wisconsin became the first state in the nation
to require that seat belts be installed in the front seats of
all automobiles beginning with the 1962 models. Since that
time, the public has become familiar with the fact that all
new cars contain seat belts. A great deal of promotional
work has been done to encourage the public to use such
belts.

The constitutionality of a law requiring seat belt use
may be challenged on the ground that it is not a proper
exercise of the police power for the state to require per
sons to take safety precautions to protect themselves. In
the motorcycle helmet law cases, it has been argued that
a similar law requiring the wearing of crash helmets con
stitutes an unreasonable interference with the constitu
tionally protected right of privacy, and that each person
may determine for himself what risks he will take so long
as this conduct endangers no one but himself. In American
Motorcycle Club v. Davids, (Mich. App. 1968) 158 N.W.
2d 72, the court pointed out that the test of the legitimacy
of the exercise of the police power is whether there is a
real and substantial relationship between the exercise of the
power in a particular manner in a given case and the public
health, safety, morals, or the general welfare. There the
court held that the mandatory motorcycle helmet law was
unconstitutional because it had a direct relationship to the
protection of the individual motorcyclist, but not to the
public health, safety, and welfare generally. A similar
result was reached in People v. Pries, (1969) 111.

, 250 N.E. 2d 149. However, the supreme courts of
five states have upheld the constitutionality of the motor
cycle helmet laws on the ground that they do promote
public safety. Commonwealth v. Howie, (1968) Mass.

, 288 N.E. 2d 873; State ex rel. Colvin v. Lombardi,



244 Opinions of the Attorney General

(1968 ) R.I. , 241 A. 2d 625; EverJiardt v. New
Orleans, (1968), La. 217 So. 2d 400; State v. Odega^rd,
(1969 ) N.D , 165 N.W. 2d 677; Bisenius v. Karns,
(1969) 42 Wis. 2d 42, N.W. 2d

In the Bisenms case, the court conceded that the man
datory helmet law is intended primarily to diminish the
severity of the accident upon the victim, himself, but
concluded that the public is also benefited because the
helmet could protect the rider from being struck on the
head by flying gravel, which could cause loss of control
and collision with other highway users. Then, at page 50,
the court said:

"Over and above the interest the state has in protecting
other users of the highways from the danger of involvement
in an accident, we further hold that other users of the
highway have a definite and legitimate interest in serious
ness of the consequences of accidents as well as in the fre
quency of such mishaps. Testimony in this record, not in dis
pute, establishes that a serious factor contributing to death
and injury in motorcycle accidents is the absence of protec
tive equipment such as helmets and goggles. In the record is
the result of an Australian survey concluding that when a
helmet is worn, the risk of fatality to a motorcyclist in an
accident is reduced to about one third of what the risk would
be without a helmet. Are these statistics of concern only
to the driver or rider whose life may be lost? Of course
not. Certainly all users of a highway have a legitimate con
cern in not being involved in an accident at all. They also
have, and are entitled to have, a definite interest in how
serious are the consequences, not only to themselves but
to others, of any accident in which they may become involv
ed. Promoting highway safety is not to be limited to the
prevention of accidents alone. It can include efforts to
reduce the serious consequences of accidents. There is a
difference between a fender-bender and an accident causing
permanent injuries or death—a difference to the victim,
to other drivers involved in the accident and to the com
munity. If not, there would be no reason for requiring
automobiles to be equipped with bumpers. They do not
help avoid impacts, but they do cushion impacts and lessen
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the consequences of impact. In a comparative negligence
state, with heavy responsibilities as to lookout and con
trol placed upon all vehicle operators, the very real possi
bility of being held at least partially responsible for an
accident gives every user an interest, on other than human
itarian concerns, in provisions that lessen the probabilities
of death or disability as an outcome of a highway encoun
ter. At least they are affected, and that is the test. There
fore, the police power of the state may be exercised to mini
mize tlie consequences of collisions and accidents as well as
to decrease the number of such collisions and accidents."

Thus, the Wisconsin Supreme Court has taken a clear stand
that the police power is not to be limited to the preven
tion of accidents alone, but it may be exercised to reduce
the serious consequences of such accidents.

Many studies, as to the beneficial effects of seat belts,
have been undertaken by the American Medical Associa
tion, the National Safety Council, Cornell University, and
others. The Federal Aviation Administration has long rec
ognized the value of seat belts in preventing injuries as a
result of aircraft accidents. Our supreme court has accepted
the validity of such studies and has concluded that it could
be negligence for an occupant of a motor vehicle to fail to
use seat belts. Bentzler v. Braun, (1967) 34 Wis. 2d 362,
149 N.W. 2d 626. Statistics, available from the Wisconsin
Division of Motor Vehicles, show that use of seat belts can
reduce fatalities between 30 and 60%, and can reduce
serious injuries by 20%. However, a 1968 survey by tiie
Wisconsin Survey Research Laboratory shows many people
do not use the seat belts. Thus, the legislature could con
clude that the wearing of seat belts should be made manda
tory.

However, some people may feel that safety belts are
dangerous in that a person held in the vehicle may be
injured, drowned, or burned; whereas, if he had been
thrown free, he might have been saved. The answer to
such fears seems to be clear. Experience has shown a far

greater likelihood of injury to a person thrown out of
a vehicle, than to one held within the protective steel
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shell of the vehicle. Also, studies have shown that a very
low percentage of accidents result in fire or submersion
of the vehicle in water. Experts feel that the use of the
belt reduces the risk of serious injury and increases the
chance of remaining conscious and being able to get out
of the burning or submerged vehicle. See Seat Belts Save
Lives, published by the American Medical Association. In
this respect, the decision of the legislature, as to the bene
ficial or harmful effects of seat belts, cannot be challenged
in the courts. The wisdom of the law is for the legislature
and not for the courts. In the Bisenius case, at pages 45-46,
the court said:

"We do not deal here with the wisdom or lack of wisdom

of these three legislative enactments. The legislative his
tory of these laws, in this state and others, demonstrates
that they have dedicated proponents and equally dedicated
opponents. The question before us is not what a legislature
should do, but what the legislature can do. As has been said:

"  ' Subject to specific constitutional limitations, when
the legislature has spoken, the public interest has been
declared in terms well-nigh conclusive. In such cases the
legislature, not the judiciary, is the main guardian of the
public needs to be served by social legislation . . .'

"In reviewing statutes such as these, we begin with a
strong presumption of their validity. We are not to sit
in judgment on the merits of such legislation. If the
statutes here challenged do not contravene significant con

stitutional or inherent rights of individuals, if the classi
fication on which they are based is reasonable, if they are
within the scope of the police powers of the state, if they
are appropriately related to a proper purpose of such police
power, the three statutes are not to be invalidated by the

judicial arm of government. Indeed, the laws are to be
upheld by the courts if it is at all possible so to do."

It is therefore my opinion that, if called upon, our
supreme court would hold the mandatoiy seat belt law
constitutional as a reasonable exercise of the police power
designed to promote the safety of the motoring public.

RWW:AOH
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This index includes the list of all formal Attorney General's opin
ions issued prior to January 1, 1970, dealing with compatibility of
offices, including the list published in 52 OAG 449 (1963). In addi
tion, informal opinions issued between January 1, 1960 and January
1, 1970, dealing with the subject of compatibility of offices are incor
porated into this index and are referred to by the date they were
issued. While informal opinions are not published in a bound volume
and are not in general circulation, copies of specific informal opinions
may be obtained by writing the Attorney General's Office.

The index is arranged alphabetically according to the titles of the
offices discussed in the opinion. The titles of the offices are some
times followed by the conclusion reached in the opinion, that the
offices are either compatible or incompatible. However, persons using
the index should be cautioned not to rely solely on the conclusion
stated in this index, but rather to refer to the opinions themselves.
Many of the questions are not so clearly resolved as such a conclu
sion would indicate. Earlier opinions may have been based on statutes
which have subsequently been modified.

Public offices may be made incompatible by statute or they may
be incompatible according to well-settled principles of common law.
In some instances, offices which appear to be incompatible because
of a possible conflict of duties or power of one over the other as to
appointment, supervision, and pay, may be designated as compatible
by statute.

Public policy requires, that an office holder discharge his duties
with undivided loyalty, therefore, in general terms, two offices are
incompatible if there is a conflict of interest or duties, so that the
incumbent of one office cannot discharge with fidelity and propriety
the duties of both. Incompatibility is not simply a physical impossi
bility to discharge the duties of both offices at the same time, but
is an inconsistency in the functions of the two offices. This might
arise, for example, where one office is subordinate to the other, or
where a contrariety and antagonism would result in the attempt by
one person to discharge faithfully and impartially the duties of both.

The doctrine of incompatibility of offices applies only to public of
fices and not to positions of employment. Generally, an individual
employed by a government is an officer thereof if, in the performance
of his duties, he is invested with some portions of the sovereign func
tions of government to be exercised by him for the benefit of the
public.

The problem of dual office holding is primarily for the electorate
or the appointing authority where the statutes do not establish incom
patibility or where conflict of duties is not readily apparent.
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OPINIONS OF THE ATTORNEY GENERAL

On Compatibility of Offices and Eligibility

to Two or More Offices or Positions

Vol. Page

AgriculturEil agent and captain in Wisconsin na
tion^ guard - 9 °

Agricultural agent and county fair association
secretary — compatible 17 389

Agricultural agent — employment in similar work
in adjoining county 2 263

Agricultural society president and county board
member 17 466

Alderman and bandmaster in city high school 20 834
Alderman and county clerk — compatible 8 512
Alderman — ineligible to any other office than may
or and member of school board if city school dis
trict is separate corporation 11 192

Alderman and justice of the peace 1912 840
Alderman and marshal 1912 785
Alderman and police commissioner — compatible 1912 774
Alderman and school board member 11 192
AldermEUi and school principal — compatible 7 105
Alderman and supervisor — compatible 8 72

17 442
22 501

Alderman and undersheriff — incompatible 12 20
Alderman and vocational school board member —
incompatible 8 214

19 609

Alderman — See also city coimcil.
Alderman-Supervisor and co. welfare dept. social
worker — incompatible — July 5, 1967

Architect or contractor working for city and city
pl£ui commission member 17 532

Assessor, city, and county surveyor — compatible 5 240
Assessor, diy, and justice of the peace — compat

ible 3 738
Assessor, city, and municipal judge 21 970
Assessor, income tax. See income tax assessor.
Assessor, town, and hi^way superintendent —
compatible U 391

Assessor, town and justice of the peace — com
patible 13 132

Assessor, village, and school district clerk — com
patible ; 21 4

Assessors, supervisor of, and county judge 1902 168
Assistant D. A. and city council member, Sheboy-
gan Co. D. A Feb. 15, 1967

Assistant D. A. and civil defense director — com
patible Nov. 1, 1961

Assistant school principal and town assessor —
compatiWe March 1, 1967

Bandmaster in city high school and alderman 20 834
Bank president (state bank) smd deputy sheriff .... 12 442
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Bank review board and consumer credit review
board — compatible 56 121

Board of agriciilture, member, and livestock sani
tary board member 1912 804

Board of canvassers — county clerk may not act in
election if candidate 21 809

Board of education, county, and county board mem
ber — incompatible 3 709,741

Board of education, city and village. See school
board.

Board of public works and mayor — incompatible 23 497
Board of public works and member of city council 22 480
Board of public works and dty council member —
incompatible 23 497

Board of review and county supervisor 1912 226
Board of vocational and adult education — incom-

compatible 53 114
Board of education and local board of vocational
and adult education — incompatible 53 114

Board of park commissioners member and county
judge — incompatible May 29, 1964

Bookkeeper of county highway shops and trustee of
county institutions 21 645

Bridge superintendent and town chairman 1910 88
Bridge superintendent. See also county highway
committee.

Chairman of party c£unpaign committee and deputy
oil inspector — compatible 1912 808

City assessor and postmaster — compatible May 13, 1968
City attorney and city council member . Aug. 11, 1966
City attorney and county supervisor — incompat

ible 20 217
City attorney and district attorney — compatible .... 1908 769

1912 501,772
But see cb. 298, L. 1919

City attorney and district attorney — compatible
in counties with population of 40,000 or less 42 14

City attorney and D. A. — incompatible Dec. 31, 1968
City attorney and family court commissioner —
compatible Jan. 6, 1960

City attorney and municipal judge — incompatible 1910 667
19 188

City attorney, assistant, and district attorney 12 605
City civil defense director and county board mem

ber — compatible Jan. 18, 1962
City clerk and city water commission secretary .... 14 417
City clerk and justice of peace — incompatible 4 957
See 12 41

City clerk and supervisor — compatible 4 957
City clerk and union high school district clerk —
incompatible 8 190

City commission member and county board member 55 59
City council member and assistant D. A Feb. 15, 1967
City council member and board of public works
member 22 480

City councilman and board public works — incom
patible 23 497

City council member and county board member —
compatible Dec. 22, 1965
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Qty council member £md city attorney Aug. 11, 1966
Qty council member and county corp. counsel —

compatible Oct. 11, 1966
City councilman and county park commission —
compatible - 25 698

City council member and city police officer —
incompatible Feb. 23, 1967

City council member and co. traffic patrolman —
compatible - Dec. 13, 1960

City councilman and comity treasurer — compatible 37 624
City council member and fed. soil conservation

office employee — compatible May 11, 1962
City councilman and legislator — compatible 25 254
City councilman and municipal utility board — in
compatible 23 497

City councilman and municipal utility manager —
incompatible 23 67

City councilman and police justice — incompatible 27 478
City council member and postmaster — compatible April 18, 1967
City councilman and school teacher — incompatible X 582
City council member and school teacher Dec. 27, 1967
City council member and school teacher — incom

patible Jan. 22, 1968
City council member and state civil service em

ployee — compatible May 11, 1962
City council member — supervisor and county wel
fare dept. social worker — incompatible July 5, 1967

City councilman emd U. S. employe (CWA laborer)
— compatible 23 150

City councilman and U. S. officer (CWA certifying)
— incompatible 23 150

City councilman and volimteer fire chief — incom
patible 39 421

City councilman and volunteer fire dept. — com-
patible 23 363

City councilman on building maintenance comm. , ——
and custodian — incompatible Aug. 11, 1961

CSty employee and county board member 55 59
City library board member and D. A. — compatible March 17, 1960
City park board member and city health officer —
compatible 24 344

City plan commission member and architect or con
tractor doing work for city 17 532

City police officer and city council member — in
compatible Feb. 23, 1967

City treasurer and county board member — com
patible Dec. 22, 1961

City treeisurer zmd constable 7 224
City treasurer and justice of the peace 1912 322
City treasurer and school district treasurer —
incompatible 7 558

City treasurer and vocational board member —
compatible 19 609

City weed commissioner and coimty board member
— compatible 39 90

Civil defense director, city, and county coordinator
— incompatible 45 100

Civil service commission, chief examiner (Milwau
kee), and legislature, member 6 498
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Civil service commissijon member and university
professor 1908 862

Civil service employee and election official 3 729
Clerk of circuit court and mayor — compatible .... 18 48
Clerk of circuit court and register in probate —
compatible 3 772

Clerk municipal court and deputy sheriff —
incompatible 36 483

Code committee, local, and legislator — compatible 24 784
Commissioner of drainage district and town chair
man — compatible 14 136

Commissioner of insurance, deputy, and member of
legislature 4 886

Commissioner metropolitan sewerage district and
town clerk — compatible 37 6

Congress, member, and presidential elector 1 231
Cbnstable and city treasurer 7 224
Constable and county board member — incom

patible 18 99
Constable smd deputy sheriff or undersheriff —

compatible 20 296
Constable and prohibition commissioner, deputy —
compatible 17 321

Consumer credit review board and bank review
board — compatible 56 121

Coroner and city police officer — incompatible 3 227
Coroner and justice of peace — incompatible 33 227
County auditor, county purchasing agent, county
highway commissioner's assistant 12 212

County board chairman and deputy county clerk .... 21 235
County board chairman and mayor — compatible 15 172
County board forestry committee secretary and
county treasurer — incompatible 48 217

County board member and assembly member —
compatible 17 261

County board member and bridge commissioner .... 1912 757
County board member and city civil defense direc

tor — compatible Jan. 18, 1962
County board member and city commission member 55 59
County board member and city council member —
compatible Dec. 22, 1965

County board member and city employee 55 59
County board member and city treasurer — com

patible Dec. 22, 1961
County board member and city weed commissioner
— compatible 39 90

County board member and constable — incompatible 18 99
County board member and county board of educa

tion member — incompatible 3 709,741
Coimty board m^ber and coimty clerk 16 680
County board member eind county highway commis
sioner 2 775

4  1068
6  658
11 813
18 152

County board member and coimty highway com
mission — incompatible Sept. 6, 1961

County board member and county drought relief
committee — incompatible 26 78
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County board member (chairman of town) and
county highway commissioner 12 108

County hoard member and county highway commis
sioner (assistant) ■; 13 641

County hoard member and county highway com
mittee member 4 328

9  569
15 318
16 372
17 45,531
20 241

County hoard member and county pension dept. —
incompatible 24 698

County board member and county pension director
— incompatible ^

County board member and county pension investi
gator — incompatible 28 6

County board member and coimty public welfare
dept employee — incompatible 46 215

County board member and county radio operator —
incompatible 30 433

County board member and county school committee
— incompatible 37 42

County board member and county school committee
member Jan. 15, 1960

County board member and county service officer —
compatible 28 265

County board member and county surveyor 20 299
County board member and county traffic patrolman

— incompatible Sept. 12, 1960
Cbunty board member and county treasurer —

incompatible 3 751
17 466
18 92
21 800

County board member and county veteran's ser
vice commissioner — incompatible 35 148

County board member and county veteran's service
officer — incompatible 55 260

county board member and custodian of public prop-
0j»ty 18 651

County board member and dance hall supervisor .. 14 494
20 1193

County board member and deputy sheriff — incom>
X>atible 28 32

County board member and fireman (assistant) .... 17 244
County board member and grain and warehouse

commissioner — compatible 17 198
County board member and highway commissioner

(state) — incompatible 17 164
County board member and highway patrolman 10 416

12 353
13 164
19 258
21 209,410
22 308

County board member and highway patrolman —
incompatible 26 349

County board member and humane office (county) 14 494
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County board member and inspector of building
construction

County board member and inspector of county
highway work — incompatible

County board member and investigator — compat
ible

County board member and justice of peace — in
compatible

County board member and legislature membei (as
semblyman) — compatible

County board member and mayor — compatible ....

County board member and mayor — compatible ....
County board member and probation officer —
incompatible -

County board member and quarry foreman — in
compatible

County board member and relief director — incom
patible

County board member and relief investigator — in
compatible

County board member and school board, common
— compatible

See

Contra
Coimty board member and soldiers' relief commis

sion — incompatible
County board member and state employe — com

patible
County board member and superintendent of county
home

County board member and superintendent of county

County board member and superintendent of county
institution — incompatible

County board member and superintendent of poor
County board member and supervisor of assess
ments

County board member and town attorney — com
patible

County board member and town assessor — com
patible

County board member and town board member —
compatible

County board member and trustee of county asy
lum

County board member and trustee of coimty insti
tutions — incompatible
See

County board member and trustee of poor farm —.
See

11 408

17 237

44 159

19 510

17 261
21 439

1912 788
9 230
28 138
Dec. 3. 1965

21 400

24 394

23 655
28 516

24 762

35 371
1904 421
1908 783
16 139
10 783
16 3

17 393

28 516

21 1020

1910 610

14 534
2 756

1908 763

45 285

July 2, 1968

Dec. 22, 1965

1908 732
10 470

14 534
1908 732
10 470

1 497
10 470
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County board member and undersheriff -- incom
patible

County board member and U. S. employee (CWA
laborer) — compatible

County board member and U. S. officer (CWA
certifying) — incompatible

County board member and village board member —
compatible

County board member and village employe (utility
commission) — compatible

County board member and weed commissioner
County board member. See also supervisor.
County board member. See also town chairman.
County bridge commissioner and county board mem
ber

County bridge commissioner. See also county high
way committee.

County civil defense director and assistant D. A. —
compatible

County civU defense director and county coroner —
incompatible

County civil defense director and county veteran's
service officer

County clerk and alderman — compatible
County clerk and county board member
County clerk and county board of canvassers
County clerk and county highway commissioner —
compatible

County clerk and county pension department —
incompatible

County clerk, county purchasing agent and janitor
of court house

County clerk and county purchasing agent
County clerk and deputy sheriff — compatible
County clerk, deputy, and justice of peace — com

patible
County clerk and deputy register of deeds — com

patible
County clerk, deputy, and county board chairman ...
County clerk, deputy, and county treasurer (de
puty) — incompatible

Coiinty commissioner and town chairman — incom
patible

County coordinator and municipal civil defense di
rector — incompatible

County corporation counsel and city council mem
ber — compatible

County dance supervisor and sheriff — incompatible
County dance supervisor and undersheriff — com

patible
County drought relief emd county board member —
incompatible

County fair association secretary and agricultural
agent — compatible

County highway commission and county board
member — in^'ompatible

County highway commission and village president
■— incompatible

County judge and county pension department —
incompatible - -

3 , Y9b

23 150

23 150

19 569

40
20

133
212

1912 757

Nov. 1, 1961

June 13, 1962

Nov. 2,
8

16
21

1967
512
680
809

17 641

25 189

1910
20
Dec. 23,

581
196

1965

29 143

1910
.  21

578
235

22 707

23 121

45 100

Oct. 11.
43

1966
228

43 228

26 78

17 389

Sept. 6, 1961

Sept. 6, 1961

24 765
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County judge and board of park commissioners
member — incompatible

County land agent and county park administrator
County i»rk commission and city councilman —
compatible ...v

County pension department and comity board mem
ber — incompatible

County pension department and county clerk —
incompatible

County pension department and county judge —
incompatible

County pension department and district attorney —
incompatible

County pension department and justice of peace —
compatible

County pension department and soldiers' and sailors'
relief commissioner — compatible

County pension department and town clerk —
compatible

County pension department and trustee county
asylum — incompatible

County pension department and U. S. officer
(WPA) — compatible

County pension director and county board member
— incompatible

County pension investigator and county board mem
ber — incompatible

County physician and mayor — compatible
County public welfare department and county
board member — incompatible

County purchasing agent, county clerk and janitor

County purchasing agent and county clerk
County purchasing agent, county highway commis

sioner's assistant, county auditor
County purchasing agent and county treasurer —
incompatible

County radio operator and county board member —
incompatible

County school committee member and bus operator
— compatible

County school committee and county board member
— incompatible

County school committee member and county board
member

County school committee member and school board

County school committee and school board —
incompatible

County service officer and county board member
— compatible

County state road and bridge committee. See high
way committee county.

County superintendent and superintendent of school
for deaf

County surveyor and city assessor — compatible
County surveyor and town supervisor and/or mem
ber of county board

May 29, 1964
Sept. 30, 1963

25 698

24 698

25 189

24 765

25 178

25 55

29 71

26 136

24 771

25 172

26 52

28 6
17 498

46 215

1910 581
20 196

12 212

26 621

30 433

40 433

37 42

Jan. 15, 1960

March 10, 1961

37 42
37 620

28 265

8 40

5 240

20 299
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County traffic patrolman and city council member
— compatible Dec. 13, 1960

County traffic patrolman and county board member
— incompatible Sept. 12, 1960

County training school board member and principeil
of such school 1908 727

County treasurer and agricultural society presi
dent 17 466

County treasurer and city councilman — com
patible . - , 37 624

County treasurer and clerk of election 9 426
County tresisurer and county board member — in
compatible 3 751

17 466
18 92
21 800

County treasurer and county purchasing agent —
incompatible - 26 621

County treasurer and secretary of county board
forestry committee — incompatible 48 217

County treasurer and town chairmzm — incom
patible 20 1217

Cormty treasurer and town clerk 5 786
County treasurer, deputy, and county clerk (de
puty) — incompatible 22 707

County veteran's service commissioner and county
board member — incompatible 35 148

County veteran's service officer and county boai^d
member - - 55 260

County veteran's service commissioner and county
veteran's service officer — incompatible 35 148

County veteran's service officer and county civil
defense director — compatible Nov. 2, 1967

County veteran's service officer and county veter
an's service commissioner — incompatible 35 148

County welfare department social worker and alder
man-supervisor — incompatible July 5, 1967

County welfare department social worker and city
council member — incompatible July 5, 1967

County zoning administrator and town chairman
— incompatible Jime 5, 1968

Coiul; commissioner and U. S. conciliation commis
sioner — compatible 25 22

Ctourt commissioner (U. S.) and court reporter ... 8 8(X)
Court commissioner (state) and district attorney
— incompatible 16 4

Court commissioner (U. S.) and district attorney
— incompatible 7 636

Court commissioner and district attorney, assistant
— incompatible 5 520

Court commissioner and judge (county) — com
patible 1906 756

Court commissioner and judge (municipal) 1908 741
Court commissioner and justice of peace — incom

patible 5 582
16 4

Court reporter and register in probate 3 739
Court reporter and U. S. court commissioner 8 800
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Custodian and city council member on building
maintenance comm. — incompatible Aug. 11, 1961

Custodian of public property, county, and county
board member 18 651

Dairy and food commission chemist and chemist for
U. S. department of agriculture 1908 739

Dairy and food commission chemist and university
professor 1910 604

Dairy and food inspector, assistant, and sealer of
weights and measures 1912 792

Dance hall supervisor and county board member . .. 14 494
20 1193

Dance hall supervisor and sheriff .. 15 156
Dance hall supervisor and sheriff (deputy) —
compatible 15 156

Deputy sheriff and county clerk — compatible Dec. 23, 1965
District attorney and city attorney — incompat

ible 1908 769
1912 501,772

But see ch. 298, L. 1919
District attorney and city attorney (assistant) 12 605
District attorney and city attorney — compatible 42 14
District attorney and city attorney — incompatible Dec. 31, 1968
District attorney and city library board member —
compatible March 17, 1960

District attorney and county highway committee
member — incompatible 11 875

District attorney and county pension department —
incompatible 25 178

District attorney and court commissioner (state) —
incompatible ^ 16 4

District attorney and court commissioner (U. S.)
— incompatible 7 636

District attorney and director of joint school dis
trict — compatible 22 677

District attorney and divorce counsel — compatible 28 624
District attorney and family court commissioner —
incompatible 48 296

District attorney and income tax assessor — in
compatible 7 484

8  69

District attorney and income tax board of review
member — incompatible 21 431

District attorney and judge (municipal) 12 198
District attorney and mayor — incompatible 1912 786
District attorney jmd mayor May 9, 1967
District attorney and public administrator — incom

patible 1910 602
See 2 768

District attorney and public administrator — com
patible 51 14

District attorney and town attorney — compatible Sept. 9, 1964
District attorney and village attorney — incom

patible 6 489
District attorney and village board member — in
compatible 26 11

District attorney, assistant, and court commissioner
— incompatible 5 520
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District attorney, assistant, and justice of peace
— incompatible 31 230

Division of markets employee and officer in U. S.
reserve corps 9 22

Divorce counsel and county judge — incompatible 17 480
Divorce counsel and county supervisor — incom

patible . 27 296
Divorce counsel and district attorney — compatible 28 624

Election clerk and county treasurer 9 426
Election clerk and town clerk 14 186
Election inspector and town chairman 12 326

13 139

15 173
Election inspector and town clerk 13 139
Election inspector and town supervisor 13 138

14 134,186
16 60

Election officer and candidate for any office . 17 318
Election officer and civil service employee 3 729
Election officer and town officer (candidate) 14 186

Family court commissioner and city attorney —
compatible Jan. 6, 1960

Family court commissioner and district attorney —
incompatible 48 296

Federal soil conservation office employee and city
council member — compatible May 11, 1962

Financial secretary to governor and state college
faculty 51 79

Fire chief and village president — incompatible 28 21
Fire chief, assistant and village clerk — compatible 28 21
Fire chief, volunteer, and city councilman — incom

patible 39 421
Fire marshal, assistant, and member of legislature 4 886
Fire warden, emergency, and town chedrman —
compatible 23 229

Fireman, assistant, and county board member 17 244
Fireman, town, and town board member — incom

patible 45 30
Fireman, volunteer, and city councilman — compat

ible 23 363

Fireman, volunteer, and mayor — compatible 23 363
Fireman, volunteer, and village board member —

incompatible 23 278

Grain and warehouse commissioner and member of
county board — compatible 17 198

Health commissioner, city, or city health officer zmd
city school board member — incompatible 20 462

Hejilth commissioner and mayor — incompatible —. 1902 211
Health officer, city, or city health commissioner and

city school board member — incompatible 20 462
Health officer and city park board member — com

patible —. 24 344
Health officer and town derk — compatible 24 344
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Highway commissioner, county, and county board
member 2 775

4  1068
6  658
11 813

See 18 152
Highway commissioner, county, and county board
member (town chairman) 5 762

6  666
12 108

Highway commissioner, county, and county clerk —
compatible 17 641

Highway commissioner, county, and county highway
committee member 18 152

Highway commissioner, county, and town chairman 5 762
6  666
12 108

Highway commissioner, county, and town chsiirman
— compatible in counties under commission gov
ernment 15 439
See 12 141

Highway commissioner, county, and village presi
dent — compatible if president is not at same
time supervisor 14 135

Highway commissioner, county (assistant), coimty
auditor, county purchasing agent 12 212

Highway commissioner, county (assistant), and
county board member 13 641

Highway commissioner, county (assistant), and
county highway committee member 10 1115

Highway commissioner, state, and county board
member — incompatible 17 164

Highway commissioner, state, and town chairman —
incompatible 17 164

Highway committee member, county, and county
board chairman 16 372

Highway committee member, coimty, and coimty
board chairman or county board member 17 45,531

Highway committee member, county, and county
board member 4 328

5  339
9  569
15 318
16 372

Highway committee member, county, and district
attorney — incompatible 11 875

Highway committee member, county, and highway
commissioner 18 152

Highway committee member, county, and highway
commissioner (assistant) 10 1115

Highway committee member, county, and inspector
of highway construction 5 468

17 237

Highway committee member, county, and village
supervisor 16 709

Highway inspector, county. See inspector.
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Highway patrolman and county board member 10 416
12 363
19 258
21 209,410
22 308

Highway patrolman and county board member —
incompatible 26 349

Highway patrolman and town board member 13 164
Highway patrolman and town chairman 12 193

13 164
19 258

Highway superintendent and assessor (town) —
compatible 11 391

Humane officer, coimty, and coimty board member 14 494

Income tax assessor and district attorney — incom
patible 7 484

8  69

Income tax assessor and village president — com
patible 5 562

Income tax board of review member and county sup
ervisor 1912 226

Income tax board of review member and district
attorney — incompatible 21 431

Inspector of building construction, county, and
county board member 11 408

Inspector of county highway work and county
board member lY 237

Inspector of highway construction and county high
way committrc member 5 468

17 237

Inspector of county highway work and mayor 5 628
Insurance department examiner and member of

legislature 4 1107
Internal revenue collector, deputy, and supervisor 5 886
Investigator and county board member — compat

ible 44 159
Investigator of fraudulent advertising and special

treasury agent 15 246

Jsmitor of court house, county derk and county
purchasing agent 1910 581

Judge of civil court and school director (Milwaukee) 13 203
Judge, county, for full term and for unexpired term 1906 275
Judge, county, and court commissioner — compat

ible 1908 756
Judge, county, and director of common school dis

trict — incompatible 14 332
Judge, coimty, and director of municipal library
board — incompatible 20 592

Judge, county, and divorce counsel — incompatible 17 480
Judge, county, and military exemption board mem
ber , 6 469

Judge, county, and municipal judge ....'. 7 402
Judge, county, and school board members — incom

patible 1912 756
4  771

Judge, county, and school board secretary — incom
patible — 1904 360

Judge, county, and supervisor of assessors — incom
patible 1902 168
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Judge, county, and village president
Judge of inferior court may preside as judge of

superior court
Judge, municipal, and city assessor — incompatible
Judge, municipal, and city attorney — incompatible

Judge, municipal, and county judge
Judge, municipal, and court commissioner
Judge, municipal, and district attorney
Judge of superior court — judge of inferior court
may preside as

Jury commissioner and justice of peace — compat
ible

Justice of the peace and appraiser of condemned
animals

Justice of the peace and city assessor — compatible
Justice of the peace and city clerk — incompatible

Justice of the peace and coroner — incompatible ....
Justice of the peace and county board member —
incompatible

Justice of the peace and county clerk, deputy —
compatible

Justice of the peace and county pension dept. —
compatible

Justice of the peace and court commissioner —
incompatible

Justice of the peace and district attorney, ass't.
— incompatible

Justice of the peace and jury commissioner —
compatible

Justice of the peace, legislature, and school district
clerk — compatible

Justice of the peace and mayor
Justice of the peace and police justice — incom-

Justice of the peace and oil inspector, deputy —
incompatible

Justice of the peace and school district attorney —
compatible

Justice of the peace and school district clerk —
compatible

Justice of the peace and town assessor — compat
ible

Justice of the peace and town chairman — compat
ible (commission government county)

Justice of the peace and town derk — incompatible

Justice of the peace and undersheriff - incompatible
Justice of the peace and village derk

12 183

10 781
21 970

1910 667
19 188
7 402

1908 741
7 198

10 781

3 732
1912 840
13 123

1 542
3 738
3 957
12 41

1912 322
15 184
14 374

19 510

29 143

25 55

5 582
16 4

31 230

3 732

8 17

17 327

1902 138
1908 787
11 559

37 474

25 458

8 17

13 132

22 293

4 600
12 41

11 242

12 41
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Justice of the peace and village president — incom
patible 4 322

5  562
8  276

Justice of the peace and village trustee — incom
patible

Justice of supreme court and messenger under sol
diers voting law

12 126

7 461

Lake Superior and Mississippi River Canal commis
sion member and member of legislature — com
patible

Legislature, member and census enumerator
Legislature, member, and census supervisor
Legislature, member and chief examiner civil ser

vice commission (Milwaukee)
Legislature, member and city councilman — com

patible
Legislature, member and code committee, local —
compatible -

Legislature, member, and county board member —
compatible

Legislature, member — employment in another ca
pacity

Legislature, member, and assistant fire marehal ..
Legislature, member, and insurance commissioner
(deputy)

Legislature, member, and insurance department
examiner

Legislature, member, justice of peace and school
district clerk — compatible

Legislature, member, and Lake Superior and Missi
ssippi River canal commission member

Legislature, member, and livestock sanitary board
member

Legislature, member, and mayor .
Legislature, member, and office created during his
term

Legislature, member, and office created during term
— incompatible

Legislature, member, and oil inspector — compatible
Legislature, member, and postmaster — incompat

ible
Legislature, member, and supervisor of inspectors of

illuminating oils — compatible
Legislature, member, £md U. S. employee
Legislature, member, and U. S. officer
Legislature, member, and U. S. officers reserve
corps — compatible

Legislature, member — service on committee after
resignation

Legislature, member, and town chairman — compat-
iWe

Legislature, member, and town supervisor — com
patible

Legislature, member, and undersheriff — compatible
Legislature, member, and veterans recognition
board — incompatible

2 773

19 241

19 241

6 498

25 254

24 784

17 261

21 439

20 1271
4 886

4 886

4 1107

8 17

2 773

1 367
March 3, 1964

1 365,453

32 265
10 726

1906 206

10 116,726
22 1032
22 1032

28 292

4 897

1 485
8 159
10 305

7 642
1910 596

32 265
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Legislature, member and Vicksburg commission
member 1908 724

Librarian of town library and town clerk — incom
patible 1912 808

Livestock sanitary board member and board of agri
culture member 1912 804

Livestock sanitary board member and member of
legislature — compatible 1 367

Marshal smd alderman 1912 785
Mayor and board public works — incompatible .... 23 497
Mayor and clerk of circuit court 18 48
Mayor and county board chairman — compatible . 15 172
Mayor and county board member — compatible .... 1912 788

9  230
28 138

Mayor Eind county board member — compatible . Dec. 3, 1965
Mayor and county physician — compatible 17 498
Mayor and district attorney — incompatible 1912 786
Mayor and district attorney May 9, 1967
Mayor and health commissioner — incompatible .... 1902 211
Mayor and highway inspector 5 628
Mayor and justice of peace — incompatible 17 327
Mayor and legislator March 3, 1964
Mayor and municipal court justice — incompatible March 15, 1968
Mayor and municipal utility board — incompatible 23 497
Mayor and municipal utility commissioner May 10, 1967
Mayor and school district treasurer 17 296
Mayor and volunteer fire department — compat

ible 23 363
Messenger under soldiers voting law and justice of
supreme court 7 461

Metropolitan sewerage district commissioner and
municipal utility commissioner — compatible .... 26 267

Military exemption board member and county judge 6 469
Mimicipal civil defense director and county coor
dinator — incompatible 45 100

Municipal court justice and mayor — incompatible March 15, 1968
Municipal utility commissioner and mayor May 10, 1967
Municipal utility commissioner and metropolitan
sewerage district commissioner — compatible .... 26 267

Municipal utility commissioner and municipal utility
manager — incompatible 28 44

Municipal utility board and city councilman —
incompatible 23 497

Municipal utility board and mayor — incompatible 23 497
Municipal utility manager and city councilman —
incompatible 23 67

Municipal utility manager and municipal utility
commissioner — incompatible 28 44

Mimicipal utility manager and village president —
compatible 24 519

National guard captain and agricultural agent 9 8
Normal regents, member, and school director —
compatibfe 16 183

Office created during term and legislator — incom
patible 32 265

Oil inspector, deputy and justice of peace — incom
patible 37 474
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Oil inspector and legislator — compatible 10 726
Oil inspector, deputy, may be chairman of party
campaign committee 1912 808

Oil inspector, deputy, and town supervisor — com
patible 14 152

Oil inspectors, supervisor, and city supervisor —
compatible 21 337

Oil inspectors, supervisor, and state senator —
compatible 10 116

Police commissioner and alderman, in 4th class city
— compatible 1912 774

Police justice and appraiser of condenmed animals 1 542
Police justice and city councilman — incompatible 27 478
Police justice eind justice of peace — incompatible 1902 138

1908 787
11 559

Police justice, school board clerk, village clerk —
compatible 1912 265

Police officer emd sheriff, deputy (special) — com
patible 24 132

Police officer and coroner — incompatible 33 227
Poor commissioner and town chairman — incompat

ible 10 470
Poor commissioner and town clerk 17 291
Postmaster and city assessor — compatible May 13, 1968
Postmaster and city council member — compatible April 18, 1967
Presidential elector and member of congress 1 231
Principal of county training school and member of
county training school board 1908 727

Principal. See school principal.
Probation officer, county, and county board member
— incompatible 21 400

Prohibition commissioner, deputy, and constable —
compatible 17 321

Public administrator and district attorney — incom
patible 1910 602
See 2 768

Public administrator and district attorney — com
patible 51 14

Public welfare, county department, and county
board member — incompatible 46 215

Quarry foreman and county board member — in
compatible 24 394

Regional planning director and U. S. chairman re
gional committee — compatible 27 509

Register of deeds and village clerk — compatible 21 1033
Register of deeds, deputy, zind coimty clerk —
compatible 1910 578

Register in probate and clerk of circuit court •—
compatible 3 772

Register in probate and phonographic reporter 3 739
Relief director and county board member — incom

patible 23 655
28 516

Relief director and city supervisor — incompatible 25 48
Relief investigator and county board member —
,  incompatible 24 762
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School board clerk (high), police justice and vil
lage clerk — compatible 1912 265

School board member and alderman 11 192
School board member, city, and city health com

missioner or health officer — incompatible 20 462
School board member and county board member —
compatible 35 371

School board member and county judge — incom
patible . 1912 756

4  771
School board member and county school committee
— incompatible 37 42

37 620
School board member and county school committee
— incompatible March 10. 1961

School board member and supervisor (town) —
incompatible 19 353

School board member and supervisor (village) —
incompatible 19 368

School board member and teacher Aug. 1, 1960
School board member and village bosird member —
compatible 12 442

School board member and village clerk — incom
patible 22 43

Sdiool board secretary and county judge — incom
patible 1904 360

School bus operator and county school committee
— compatible 40 433

School director and board of normal regents mem
ber — compatible 26 183

School director and city supervisor — compatible 37 470
School director in joint school district and district
attorney — compatible 22 677

School director and judge of civil court 13 203
School director and judge (county) — incompatible 14 332
School director and town chairman — compatible 13 493
School director and town treasurer — compatible .... 10 740
School director and town treasurer — compatible .... 23 839
School district attorney and justice of peace — com

patible 25 458
School district clerk, member of assembly and jus

tice of peace — compatible 8 17
School district clerk, union high, and city clerk —
incompatible 8 190

School district clerk and town chairman — compat
ible 18 604

School district clerk and town clerk — compatible 5 852
27 549
29 384

School district clerk and U. S. farmer (on Indkm
reservation) ,.... 17 537

School district clerk and village assessor — com
patible 11 4

School district derk and village clerk — compatible 27 549
29 384

School district clerk and village treasurer — com
patible 17 493

School district treasurer and dty treasurer — in
compatible 7 558

School district treasurer and mayor 17 296
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School district treasurer and town clerk — com
patible 23 605

School district treasurer and town supervisor — in
compatible 19 125

School district treasurer and town treasurer —
incompatible 7 424

22 293

School district treasurer and village trustee — in
compatible 24 567

School principal and alderman — compatible 7 105
School teacher and city councilman — incompatible 26 582
School teacher and city council member Dec. 27, 1967
School teacher and city council member — incom

patible Jan. 22, 1968
School teacher and school board member Aug. 1, 1960
Sealer of weights and measures and dairy and food
inspector (assistant) - 1912 792

Secretary of soldiers' relief commission, assistant,
and member of commission 21 437

Sheriff and coimty dance supervisor — incompatible 43 228
Sheriff and county dance hall supervisor 15 156
Sheriff and deputy sheriff — incompatible 29 247
Sheriff and superintendent of county home — in

compatible 39 543
Sheriff, deputy, and clerk municipal court — in
compatible 36 483

Sheriff, deputy, or undersheriff and constable —
compatible 20 296

Sheriff, deputy, and county bOEurd member — in
compatible 1904 421

1908 783
16 139
28 32

See 10 783
Contra 16 3

Sheriff, deputy, and county dance hall supervisor
— compatible 15 156

Sheriff, deputy, and mail carrier — compatible 10 21
Sheriff, deputy, and supervisor — incompatible 1904 421

1908 783
Sheriff, deputy, and sheriff — incompatible 29 247
Sheriff, deputy, and town chairman — incompatible 10 783
Sheriff, deputy and village president — compatible 12 442
Sheriff, deputy, and village treasurer — compatible 12 442
Sheriff, deputy (special), and police officer — com

patible 24 132
Soldiers' relief commission member and assistant

secretary of commission 21 437
Soldiers' relief commission member and coimty
board member — incompatible 17 393

Soldiers' and sailors' relief commission and county
pension department — compatible 29 71

State civU service employee and city council mem
ber — compatible May 11, 1962

State employee and county board member — com
patible ; 28 516

Street commissioner, village, and village president
— incompatible 19 267

Supt. county asylum, assistant and trustee of county
asylum — incompatible 29 118
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Supt. of county buildings and county supervisor 1912 226
Supt. of county home and county board member 21 1020
Supt. of coimty home and sheriff — incompatible... 39 543
Supt. of county hospital for insane and county
board member . 1910 610

Supt. of county institution and county board mem
ber — incompatible 14 534

Supt. of plant and water and light commission mem
ber 4 792

Supt. of poor and county board member 2 756
Supt. of poor, assistant, and supervisor (city) 19 57
Supt. of school for deaf and county superintendent 8 40
Supervisor, city, and alderman — compatible 8 72
Supervisor, city, and relief director — incompatible 25 48
Supervisor, city, and school director — compatible 37 470
Supervisor, city and sheriff (deputy) — incompat

ible 1908 783
Supervisor, city, and superintendent of poor (as

sistant) 19 57
Supervisor, city, and supervisor of inspectors of

illuminating oils — compatible 21 337
Supervisor, city, and water and light commission
member — compatible 17 498

Supervisor, county, and alderm2ui 17 442
22 501

Supervisor, coimty, and city attorney — incompat
ible : 20 217

Supervisor, county, and divorce counsel — incom
patible 27 296

Supervisor, county, and income tax board of review 1912 226
Supervisor, county, and internal revenue collector
(deputy) ...: 5 886

Supervisor, county, and sheriff (deputy) — incom
patible 1904 421

16 139
Supervisor, county, and superintendent of county

buildings 1912 226
Supervisor, county, and undersheriff — incompatible 16 139
Supervisor, town, and city derk — compatible 4 957
Supervisor, town, and county surveyor 20 299
Supervisor, town, and election inspector 13 138

14 134,186
16 60

Supervisor, town, and member of legislature — com.
patible 7 642

Supervisor, town, and oil inspector (deputy) —
compatible 14 152

Supervisor, town, and school board member — in
compatible 19 353

Supervisor, town, and school district treasurer — in
compatible 19 125

Supervisor, town, and town chairman 5 621
Supervisor, town, and undersheriff — incompatible 16 139
^e 3 796

Supervisor, town, and WPA superintendent •— in
compatible 25 700

Supervisor, village, and assessor (village) — incom
patible 7 186

Supervisor, village, and clerk (village) — compat
ible - 13 ie?
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Supervisor, village, and highway committee member, 16 709
Supervisor, village, and president 12 224
Supervisor, village, and school board member (vil
lage) — compatible ;. 19 368

Supervisor. See also county board.
Supervisor. See also town chairman.
Supervisor of assessment and county board member 1908 763

1912 769,773
Supervisor of assessors and county judge — inconu

patible - 1902 168

Teacher and industrial board of education member 4 671
Town assessor and assistant school principal —

compatible March 1, 1967
Town assessor and county board member — com

patible July 2, 1968
Town attorney and county board member — com

patible 45 285
Town attorney and district attorney — compatible Sept. 9, 1964
Town board member and county board member —

compatible ; Dec. 22, 1965
Town board member and town chairman 3 693
Town board member (not chairman) and county
highway patrolman 13 164

Town board member and U. S. employee (CWA lab
orer) — compatible -. 23 150

Town board member and U. S. officer (CWA certi
fying) — incompatible 23 150

Town board member and town fireman — incom
patible 45 30

Town chairman and bridge superintendent 1910 88
Town chairman and commissioner of drainage dis

trict — compatible 16 136
Town chairman and county commissioner — incom

patible 23 121
Town chairman and county treasurer — incompat

ible 20 1217
Town chairman and county zoning administrator —

incompatible June 5, 1968
Town chairman and election inspector 12 326

13 139
15 173

Town chairman and highway commissioner (coun
ty) — compatible in counties under commission
form of government 15 438

Town chairman and fire warden, emergency — com
patible 23 229

Town chairman and highway commissioner (county) 5 762
6  666
12 108

Town chairman and highway commissioner (state)
— incompatible 17 164

Town chairman and highway patrolman — incom
patible 10 416

12 193,353
13 164
19 258

Town chairman and justice of peace — compatible
(commission govemmrat county) 22 293
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Town chairman and legislature member — compat
ible 1 485

8  159
10 305

Town chairman and poor commissioner — incom
patible 10 470

Town chairman and school director — compatible 13 493
Town chairman and school district clerk — compat

ible 18 604
Town chairman and sheriff (deputy) 1904 421

10 783

See also 1908 783
16 139

Contra 16 3
Town chairman and town board member 3 693
Town chairman and trustee of county asylum and
poor board — incompatible 10 470

Town chairman and trustee of county institutions Nov. 23, 1965
Town chairman and undersheriff — incompatible 19 180
See 3 796

16 139
Town chairman. See county board.
Town chairman. See supervisor.
Town clerk and clerk of election 14 186

15 173
18 218

Town clerk and commissioner of metropolitan sew
erage district — compatible 37 6

Town clerk and county pension dept. — compatible 26 136
Town clerk and counly treasurer 5 786
Town clerk and health officer, town — compatible 24 344
Town clerk and justice of peace — incompatible .... 4 60O

12 41

Town clerk and librarian of town library — incom
patible 1912 808

Town clerk and poor commissioner 17 291
Town clerk and school district clerk — compatible 5 852
Town clerk and school district clerk — compatible 27 549

29 384

Town clerk and school district treasurer — com
patible 23 605

Town officers and election inspectors 14 186
Town treasurer and school director — compatible 10 740

23 839

Town treasurer and school district treasiirer — in
compatible 7 424

22 293

Treasury agent, special, emd investigator of fraudu
lent advertising 15 246

Trustee of county asylum and county board mem
ber — incompatible 1908 732

Trustee of county asylum and poor board and town
chairman — incompatible 10 470

Trustee of county asylum and county pension dept.
— incompatible ..: 24 771

Trustee of county asylum and supt. of county asy
lum, assistant — incompatible 29 118
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Trustee of county institution and county board
member

See

Trustee of county institutions and county highway
bookkeeper

Trustee of county institutions smd town chairman
Trustee of county tuberculosis sanatorium and vis

iting physician

Undersheriff and alderman — incompatible
Undersheriff and assembly member — compatible
Undersheriff or deputy sheriff and constable —
compatible

Undersheriff and county board member — incom
patible

Undersheriff and county dance supervisor — com
patible

Undersheriff and justice of peace — incompatible
Undersheriff and supervisor — incompatible
See

Undersheriff and town chairman — incompatible ....
See

U. S. census enumerator and member of legislature
U. S. census supervisor and member of legislature
U. S. chairman regional committee and regional

planning director — compatible
U. S. conciliation commissioner and court commis

sioner — compatible
U. S. court commissioner and court reporter
U. S. court commissioner and district attorney
U. S. department of agriculture and dairy and food

U. S. draft administrator and university president
— compatible

U. S. employee emd member of legislature
U. S. employee (CWA laborer) and city councilman
compatible

U. S. employee (CWA laborer) and county board
member — compatible

U. S. employee (CWA laborer) and town board
member — compatible

U. S. employee (CWA laborer) and village board
member — compatible

U. S. farmer (Indian reservation) and school dis
trict clerk

U. S. internal revenue collector, deputy, and super
visor

U. S. mail carrier and sheriff (deputy) — compat
ible

Member of congress. See congress, under C above.
U. S. military exemption board member and county
judge

U. S. officer (CWA certifying) and city councilman
— incompatible

U. S. officer (CWA certifying) and county board
member — incompatible

U. S. officer and member of legislature

Presidential elector. See under P above.

14 534
1908 732
10 470

21 645
Nov. 23. 1965

3 808

12 20

1910 596

20 296

3 796

43 228
11 242

16 139
3 796
19 180
3 796
16 139
19 241
19 241

27 509

25 22
8 800
7 636

1908 739

30 92
22 1032

23 150

23 150

23 150

23 150

17 537

5 886

10 21

6 469

23 150

23 150
22 1032

1906 206
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U. S. officer (CWA certifying) and town board
member — incompatible 23 150

U. S. officer (CWA certifying) and village board
member — incompatible 23 150

U. S. officer (WPA) and county pension dept. —
compatible 25 172

U. S. officers reserve corps and legislator — com
patible 28 292

U. S. reserve corps officer and employee in division
of markets 9 22

University president and U. S. draft administrator
— compatible 30 92

University professor and civil service commission
member 1908 862

University professor and dairy and food commission
chemist 1910 604

Veteran's recognition board and legislator — incom
patible 32 265

Veteran's service office (county) and county board
member — incompatible 55 260

Veteran's service officer (county) and county civil
defense director — compatible Nov. 2, 1967

Vicksburg commission member and state senator 1908 724
Village assessor and supervisor — incompatible 7 186
Village attorney and district attorney — incom

patible 6 489
Village board member and county board member —
compatible 19 569

Village board member and district attorney — in
compatible 26 11

Village board member and health officer — com
patible 13 425

Village board member and school board member —
compatible 12 442

Village board member and U. S. employee (CWA
laborer) — compatible 23 150

Village board member and U. S. officer (CWA cer-
tif^g) — incompatible 23 150

Village board member and volunteer fire dept. —
incompatible 23 278

Village clerk and fire chief, assistant — compatible 28 21
Village clerk, high school board clerk and police

justice — compatible 1912 265
Village clerk and justice of peace 12 41

22 289
Village clerk and register of deeds — compatible . 21 1033
Village clerk and school board member — incom

patible 22 43
Village clerk and school district clerk — compatible 27 549
Village clerk and supervisor — compatible 13 167
Village constable and village msirshal — compatible 15 175
Village employee (utility commission) and county
board member — compatible 40 133

Village health officer and village board member —
compatible 13 425

Village marshal eind village constable — compatible 15 175
Village marshsd and village trustee 1906 556
Village president and eissessor of incomes — com

patible 5 562
Village president and county highway commission
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— incompatible ... Sept. 6, 1961
Village president and fire chief — incompatible 28 21
Village president and highway commissioner (coun
ty) 14 135

Village president and judge (county) .12 183
Village president and justice of peace — incompa;t-

ible 4 322
5  562
8  276

Village president and municipal utility manager —
compatible 24 519

Village president and sheriff (deputy) 12 442
Village president and street commissioner — incom

patible 19 267
Village president and supervisor 12 224
Village treasurer and school district clerk — com

patible 17 493
Village treasurer and sheriff (deputy) — compat

ible 12 442
Village trustee and justice of peace — incompatible 12 126
Village trustee and school district treasurer —in
compatible 24 567

Village trustee and village marshal 1906 556
Village trustee and village water and light com- i
missioner 21 331

Village water and light commissioner and village
trustee 21 331

Vocational board member and alderman — incom
patible 8 214

Vocational board member and city treasurer —
incompatible 19 609

Vocational board member and teacher 4 671
Vocational boEird member and vocational education

director — incompatible 18 430
Vocational education director and vocational school
board member —incompatible 18 430

Water and light commission secretary and city clerk 14 417
Water and light commission member and superin
tendent of plant 4 792

Water and light commission member and supervi
sor (city) — compatible 17 498

Weed commissioner and coimty board member 20 212
WPA superintendent and supervisor, town — incom

patible 25 700
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Page
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Art. IV, sec. 4 88

sec. 23 119
sec. 26 ...30, 43-44,

101-107
Art. VI, sec. 4 157
Art. VII, sec. 2 101
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45,S, sub. amend.
1  230-231, 241
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1951, Ch. 701 6-7
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25.17 (61) .107, 108, 113
32.05 153, 154
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32.19 152-155
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36.06 162
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36.161 162
36.185 162
37.11 (12) 86
37.11 (15) 86. 87
37.11 (16) (d) 26
37.11 (17) 86, 87
39.305 164
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39.305 (6) (b) 165
39.31 86, 87
39.32 86, 87
39.35 87
41.15 23
42.34 64, 65
42.49 64
42.49 (4) and (7) ... 64
42.49 (6) (a) and
(b) 64

42.49 (6) (c) . 64, 65,67
42.51 64-65
51.005 6
51.04 6
51.04 (5) 6-7
51.38 54,. 55
59.02 74
59.07 74
59.14 67
59.14 (1) .67, 68
59.20 (8) . 142, 144, 145
59.24 74

59.42 (1) (e) . . 142, 145

59.96
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59.97 (5) (c) 73
60.18 (3) 74, 119
80.18 (12) ...73, 115-117,

119
60.18 (19) 116
60.19 (1) (a) 74
60.29 74
60.29 (1), (7) and
(8) 115, 118

60.29 (9) 74
60.29 (13) 116, 117
60.29 (18) 119
60.29 (36) 116
60.54 74-75
60.54 (6) 75
61.19 75
61.24 76
61.28 75-76
61.29 75, 76
61.31 . 76
61.34 74
61.195 75
61.34 (1) 180
61.34 (3) 180
61.65 75, 115, 119
61.65 (1) and (2) . . 118
62.03 (2) 60, 61
62.09 (13) 76
62.11 (5) 180
62.13 115-119
62.135 116
62.13 (5) (a)
62.13 (5) (b) 59, 60
62.13 (5) (d), (e)
and (f)

62.22 (1) 180
62.23 95
66.01 73, 75, 180
66.021 (7) (c) and
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66.023 51. 53
66.023 (1) 50-52
66.023 (4) 52-53
66.023 (5) 53
66.048 180
66.048 (1) and (2) . 180
66.048 (3) (a) (b) 180
66.048 (4) ...179, 183, 188
66.048 (4) (a) 182
66.048 (4) (b) 188
66.048 (4) (e) 188
66.066 183
66.066 (2) (i) 183
66.079 183
66.079 (1) 183
66.091 156-158
66.18 150-152

66.19 (2) 118

66.20 206, .207, 210

Page
66.20 (3) 206
66.20 (3) (a) 209
66.202 207
66.203 .206-207, 210
66.204 206-207, 210
66.205 206-207, 210
66.206 206-207, 210
66.207 206-207, 210
66.208 206-207, 210
66.209 206-207, 210
66.30 72, 74, 76, 77
66.30 (2) 74
66.305 27, 77
66.315 27, 77
66.32 73
66.90 45
66.901 (4e) 45-50
66.916 (1) (a) 43, 45
66.919 4-5, 45
70.26 199, 201-203
70.27 199, 201-203
70.27 (1) 146, 149
70.27 (2)
70.27 (6) ... 199, 200, 202,

203
70.27 (8) ...198, 199, 200,

201, 204, 205
72.01 (3) (b) 12, 16
72.15 (2) 12, 14
72.24 (1), (2) and
(3) 15

74.32 40
75.01 39, 40
77.02 (1) 89
77.16 8, 9
77.70 212, 213
77.71 213, 214
77.76 213
83.016 75
85.40 142, 143
86.16 31-33, 35
86.16 (1) 33, 34, 35
86.16 (5) 33
102.03 (1) (c) 2 12
102.07 11
104.01 57
104.02 57
104.04 57, 58
104.06 57, 58
104.07 56, 58, 59
104.09 57, 58
104.12 56, 59
115.01 (6) 53

118.01 (3) 78, 81

118.15 77, 78, 80, 81
118.15 (1) 78
118.15 (3) 79, 81
118.15 (5) 79, 81
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118.16 81
118.16 (1) 81
118.16 (4) and (5) .... 79
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120.40 : 53
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120.44 53
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206.60 (1) (d) 4-5
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221.245 63
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236.43 147

252.01 97
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Page
253.34 12, 14
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269.565 227, 240
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288.10 75
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341.25 191
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345.05 151
345.13 ...142-144
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347.48 242
347.485 (1) (a) 17, 18
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889.18 (3) 72
939.12 144
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944.25 (7) 235
944.25 (8) 235, 237
944.25 (8) (b) ... 235, 237
944.25 (8) (c) ...235, 237
944.25 (9) , 235
944.25 (10) . 233, 240
944.25 (11) (a) 234
944.25 (11) (b) 234
946.12 159
946.12 (3) 159
946.13 ...159-161
947.09 36
954.032 215, 227
957.01 (3) 145

990.01 (1) 9, 34

990.001 (11) 219, 223
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AID TO PRIVATE SCHOOLS Page
Constitutionality—^Discussion of the effect of State ex tel.

Warren v. Renter, (1969) Wis 2d , 170 N.W.
2d 790, on proposed legislation (S.B. 346 and A.B. 801)
to permit state tuition grants to parents of resident
students enrolled in state-supervised private elementary
or high schools, together with a general discussion on
the factors affecting the constitutionality of such legis
lation 163

AMUSEMENT TAX

A county is not empowered, under sees. 77.70 to 77.77, Stats.,
or any other statute, to impose a tax upon admissions
to amusements except as part of a general sales and use
tax at the statutorily prescribed rate of one-half of 1%. 212

ANNEXATION

School Districts—Under sec. 66.023 (1), Stats., territory
zinnexed to city operating under the city school plan,
sees. 120.40 to 120.58, Stats., is transferred for school
purposes on July 1 following the effective date of the
annexation (absent agreement for earlier transfer), not
withstanding sec. 66.021 (7) (c) and (d), stating that
annexation ordinance must annex the territory for school
purposes also, and that the annexation is effective upon
enactment of the ordinance 50

ANTI-SECRE(3Y

Public Records—^A regular open meeting of a district voca
tional, technical and adult education board, which was
held subsequent to an executive session of tiie board on
the same calendar day, does not constitute a reconvened
open session where there was no prior open meeting
on that calendar day, and thus was not a violation of
sec. 14.90, Stats 41

APPORTIONMENT

County Lines—Recent U.S. Sup. Ct. decisions requiring al
most absolute equality of population among electoral
districts render nugatory the state court's construction
of art. IV, sec. 4, Wis. Const., as prohibiting assembly
districts from dividing counties except where a county is
entitled to more than one assemblyman 88

BANKING

The commissioner of banking and the banking review board
may not simultaneously consider a bank merger applica
tion, which would create a bankless community, and
an application for a branch bank under sec. 221.04 (1)
(j). Stats 62
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BOARD OF GOVERNMENTAL OPERATIONS Page
Unless restricted by statute, powers of the board on govern

ment operations continue when legislature is in session.
Under present law, legislature may not, by joint resolu
tion, order Board to act. Under present law, legislature
may not, by joint resolution, release funds over which
Board has statutory discretion 174

CATV

Highway Commission—Under sec. 86,16, Stats., the highway
commission has the authority to approve the construc
tion of coaxial cable pole lines by community antenna
television operators along, across or within highways in
towns 31

CHECK FLOAT MONIES

State Treasurer—Sees. 14.42 and 25.17 (61) require that
state deposits in a working bank be payable on demand,
withdrawn only by check of state treasurer issued on
warrant authorized by department of administration and
proposal of "X" bank for utilization of "check float"
monies for the account of the state is unauthorized. 107

CHIROPRACTOR'S EXCUSE

Schools—Although school authorities in Wisconsin are not
required by law to accept an excuse from a licensed
chiropractor as sufficient proof of a child's inability to
attend classes regularly, sec. 118.15, Stats., requires that
school authorities may not refuse to consider any reason
able evidence properly submitted, which tends to prove
that a child is not in proper physical or merttal condi
tion to attend school. 77

COMMERCIAL PURPOSES

Public Records—^The English common-law rule that an in
spection of public records and documents could be had
by a private person only where he could show a legal
interest was abrogated by such statutes as 59.14 and
18.01, Stats. . 67

CONDEMNATION

Kline Law—The so-called "Kline Law", ch. 275, Laws 1931
(relating to acquisitions of real property in cities of the
first class), is procedural only and does not govern the
law of "just compensation", which is a matter of judicial
determination. Sec. 32.19, Stats., which allows payments
to property owners in addition to "just compensation"
applies to all property acquisitions in the state includ
ing those made under "Kline Law" procedure, as would
the additional payments proposed in A.B. 604 (1969) 152

CONSTITUTIONALITY

Convention Center—State participation in a proposed con
vention center in the city of Milwaukee would not vio
late either the "public purpose" doctrine of the internal
improvements prohibitions of art. VIII, sec. 10, Wis.
Const., so long as such participation is directed solely
to the clearly identifiable portion of the center allocated
to use as a state-operated tourist information center or
some similar state governmental function. 119
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CONSTITUTIONALITY Page

Retirement Fund—Surpluses in the annuity reserve fund
may distributed to annuitants as dividends under
sec. 66.916 (1) (a), Stats., without conflicting with the
provisions of art. IV, sec. 26, Wis. Const 43

CONSTITUTIONALITY

Judicial Terms—^Act resulting from passage of A.B. 57
(1969) which would advance starting date of office of
judge for newly created 2nd branch, 3rd judicial circuit,
six months, and advance end of term twelve months,
where election has taken place but judge-elect has not
taken office would be unconstitutional. Sees. 252.015
(1) (bm), 252.01, Stats., sees. 6, 7, art. VII, Wis. Const. 97

CONSTITUTIONALITY

Aid to Private Schools—^Discussion of the effect of State
ex rel. Warren v. Renter, (1969) Wis. 2d ,
170 N.W. 2d 790, on proposed legislation (S.B. 346 and
A.B. 801) to permit state tuition grants to parents of
resident students enrolled in state-supervised private
elementary or high schools, together with a general dis
cussion on the factors affecting the constitutionality of
such legislation 163

CONSTITUTIONALITY

S. Subst. Amend. 1 to S.B. 121, making it a crime to dis
seminate obscene materials to minors, setting separate
classes of criminal penalties dependent upon the age
of the minor, authorizing civil actions against obscene
materials and establishing a variable obscenity stand
ard, is constitutional insofar as it follows the New
York Law upheld by the United States Supreme Court
in Ginsberg v. New York, (1968) 390 U.S. 629; but to
the extent that the bill penalizes the noncommercial
transfer (from father to son, for example), and to the
extent that its terms cover distribution to persons be
tween the ages of 18 and 21, it would be unconstitu
tional if enacted into law 214

CONSTETUTTONALITY

S. Subst. Amend. 1 to S.B. 45, Creating sec. 944.25, Stats.,
and providing for civil and crimineil relief against persons
selling, exhibiting, locining, displaying or giving away
obscene or harmful material to persons under 18, would
be constitutional if enacted into law. 230

CONSTITUTIONALITY

S.B. 214, requiring the wearing of seat belts in motor ve
hicles, would be constitutional if enacted into law 241

CONTRACT FOR POLICE SERVICES

Law Enforcement—^There is some latitude imder sec. 66.30,
Stats., for counties to contract with municipalities within
the county to furnish or supplement certain law enforce
ment services in the municipality 72
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CONVENTION CENTER Page
Constitutionality—State participation in a proposed conven

tion center in the City of Milwaukee would not violate
either the "public purpose" doctrine of the internal im
provements prohibitions of art. VIII, sec. 10, Wis. Const.,
so long as such participation is directed solely to the
cleeu-ly identifiable portion of the center allocated to
use as a state-operated tourist information center or
some similar state governmental function 119

COUNTIES

Fines and Fees—Sec. 345.13 permits trying traffic defend-
£mts in absentia and judgment of guilt or innocence
must be entered by the court trying the case. The clear
proceeds, at least 50% of the fines imposed, must be
sent to the state treasurer to be deposited in the school
fund in accordance with art. X, sec. 2, Wis. Const., Sees.
59.20 (8) and 59.42 (1) (e). Stats, also discussed 142

COUNTY COURT

Inheritance Tax—A proceeding in county court to deter
mine the inheritance tax on the interest passing to
survivors in an inter vivos trust where the settlor de
cedent had retained full power of revocation is a pro
ceeding in the estate of a deceased person and the regis
ter in probate is required to collect a filing fee imder
sec. 253.34 is based on the value that passes to survivors.
Sec. 72.01 (3) (b), 72.15 (2) and 72.24 also discussed 12

COUNTY LINES

Apportionment—^Recent U.S. Sup. Ct. decisions requiring al
most absolute equality of population among electoral
districts render nugatory the state court's construction
of art. IV, sec. 4, Wis. Const., as prohibiting assembly
districts from dividing counties except where a county
is entitled to more than one assemblyman. 88

DEBT LIMITATIONS

Legislature—The debt limitations imposed by A. Jt. Res. 1
are annual debt limitations but nevertheless have the
effect of establishing an aggregate state debt limitation
of 5% of the total value of all taxable property in the
state plus the amount of debt sinking fund reserves on
hand 1

DIVIDEND DISTRIBUTION

Teachers Retirement Fund—^When a distribution of gains
and savings from any surplus in the annuity reserve
fund is made pursuant to sec. 42.34, Stats., in the form
of a dividend to persons receiving benefits under sec.
42.49 (4), (6) (a) and (b), (6) (c) or (7), the formula
portion of the annuity paid from the contingent fund
should be decreased by the amount of the dividend 64

DRIVER EDUCATION

Public Instruction—^Under sees. 20.255 (2) (v) and 121.15,
Stats., state superintendent of public instruction may
not include the purchase of buses, equipment and cost
of instructional items for ai«^ in training driver educa
tion teachers as necessary cost of administration of the
driver education program in the public schools. . 138
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DUMMY CORPORATIONS Page

State Debt—The several propositions contained in the
amendment to sec. 7, art. VIII, Wis. Const., are de
pendent upon or connected with each other and are all
related to the single subject of authorizing limited state
debt. Under such circumstances the several propositions
were properly submitted to the people as a single amend
ment under the provisions of sec. 1, art. XII, Wis. Const. 194

FEDERAL AID

Students—When an institution of higher education has a
reasonable belief or actual knowledge that a student-
applicant for federal assistance may not be eligible for
federal aid by reason of a criminal conviction or the in
stitution's sanction either of which arose out of a campus
disturbance, the institution must provide a hearing pur
suant to sec. 504, P. L. 90-575, Oct. 1968, to determine
the student's eligibility for federal benefits 81

FINES AND FEES

Counties—Sec. 345.13 permits tpdng traffic defendants in
absentia and judgment of guilt or innocence must be en
tered by the court trying the case. The clear proceeds, at
least 50% of the fines imposed, must be sent to the
state treasurer to be deposited in the school fund in ac
cordance with art. X, sec. 2, Wis. Const., sees. 59.20
(8) and 59.42 (1) (e). Stats., also discussed. 142

FOREST CROP LAW

Tract—In order to be eligible for entry under the forest
crop law the lands must be continuous or contiguous and
40 or more acres in size. Sees. 77.02 (1) and 77.16,
Stats., discussed. 8

GRAIN AND WAREHOUSE COMMISSION

Public Officials—Member of grain and warehouse commis
sion cannot accept private employment, waive compen
sation payable to officer as commissioner and continue
to serve on the commission. Sec. 126.03 (2), Stats 29

HIGHWAY COMMISSION

CATV- -Under sec. 86.16, Stats., the highway commission has
the authority to approve the construction of coaxial
cable pole lines by community antenna television oper
ators along, across or within highways in towns. 31

INDIAN LANDS

Zoning Restrictions—Under the grant of civil and criminal
jurisdiction contained in 18 U.S.C. §1162 and 28 U.S.C.
§1160, restrictions on land use through duly enacted
zoning ordinances may be applied to lands held by the
U.S. in trust for the Winnebago Indian Tribe so long
as they do not conflict with federal treaty, agreement or
statute, and so long as any land use sought to be pro
scribed is not a federal governmental function 91
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INHERITANCE TAX Page
County Court—^A proceeding in county court to determine

the inheritance tax on the interest passing to survivors
in an inter vivos trust where the settlor decedent
had retained full power of revocation is a proceeding
in the estate of a deceased person and the register in
probate is required to collect a filing fee under sec.
253.34 based on the value that passes to survivors. Sees.
72.01 (3) (b), 72.15 (2) and 72.24 also discussed 12

INSTITUTIONS

School Services—^The state and its agencies constitutional
ly can require the payment of fees for services to child
ren between 4 and 20 who seek admission to an institu
tion or program because school services are lacking in
their community or district. Recognition of substitutes
for public educational facilities must come through legis
lative action and not from action by existing state agen
cies. 53

INSURANCE

Public Officials—Sec. 66.18, Stats., provides authority for
the purchase of liability insurance for state officers,
agents and employees for errors or omissions in carry
ing out responsibility of their governmental positions. .. 150

INSURANCE

State Employes—Proposed amendment to sec. 66.919, al
though in conflict with sees. 206.60 (1) (d) and 206.60
(7), would nevertheless be valid 4

JUDICIAL TERMS

Constitutionality—Act resulting from passage of A.B. 57
(1969) which would advance starting date of office of
judge for newly created 2nd branch, 3rd judicial circuit,
six months, and advance end of term twelve months,
where election has taken place but judge-elect has not
taken office would be unconstitutional. Sees. 252.015
(1) (bm), 252.01, Stats., sees. 6, 7, art. VII, Wis. Const. .. 97

KLINE LAW

Condemnation—The so-called "Kline Law", ch. 275, Laws
1931 (relating to acquisitions of real property in cities
of the first class), is procedureal only and does not gov
ern the law of "just compensation", which is a matter
of judicial determination. Sec. 32.19, Stats., which al
lows payments to property owners in addition to "just
compensation" applies to all property acquisitions in the
state including those made tmder "Kline Law" proce
dure, as would the additional payments proposed in
A.B. 604 (1969) 152

LAW ENFORCEMENT

Contract for Police Services—^There is some latitude under
sec. 66.30, Stats., for counties to contract with munici
palities within the county to furnish or supplement
certain law enforcement services in the municipality 72
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LEGISLATURE Page
Debt Limitations—^The debt limitations imposed by A. Jt.

Res. 1 are annual debt limitations but nevertheless
have the effect of establishing an aggreeate state debt
limitation of 5% of the total value of all taxable proper
ty in the state plus the amount of debt sinking fund
reserves on hand , , 1

LEGISLATURE

Retirement Benefits—Sec. 26, art. IV, Wis. Const., consti
tutes both a limitation of legislative power to grant
extra compensation, and a presumption that any such
expenditure would not be for a public purpose. An
amendment that would allow for "increased benefits for
persons who have been or shall be granted benefits of
any kind under a retirement system," as proposed in
S. Jt. Res. 13, would not only remove the limitation on
legislative authority to grant such funds, but would also
constitute a declaration that such expenditures would
be for a public purpose 101

LIABILITY

Mob Damage—1969 S.B. 242 proposes to repeal sec. 66.091,
Stats., which imposes liability on cities and counties
for mob damage. The effect of such a repeal on rights
of citizens to redress against cities, counties and the
state for mob damage is discussed 155

LICENSES, SPECIAL DRIVERS'
Motor Vehicles—^The provisions of sees. 343.05 (1) and

347.485 (1) (a) and (2), Stats., requiring special driv
ers' licenses, crash helmets, and goggles for the opera
tors of motor driven cycles, do not apply to the operators
of three-wheeled trucks, automobiles, golf carts and
other special purpose vehicles such as street sweepers,
industrial forklift trucks, and motorized wheelbarrows. .. 17

LOCAL AFFAIRS AND DEVELOPMENT
Platting—Sec. 236.03 (2), Stats., sets forth the "applica

ble provisions" of sees. 236.15 and 236.20, Stats., with
which assessors' plats must comply under sec. 70.27
(8), Stats. A determination by the head of the planning
function in the Wis. department of local affairs and de
velopment that an assessor's plat does not comply with
the applicable provisions of sees. 236.15 and 236.20,
Stats., may be reviewed under Ch. 227, Stats 198

MENTAL INS'HTU'nONS

Under sec. 51.02 (5), only the superintendent of a "state
hospital" within the meaning of sec. 51.001 (3) njay
cause a person under temporary detention to be treated
during the detention period of in the superintendent's
judgement such treatments are neces^ry for the pa
tient's health .« 6

METROPOLITAN COMMISSIONS
Sewerage Districts—^The metropolitan sewerage districts

organized or enlarged previous to the decision in In
Be City of Fond du Lac, 42 Wis. 2d 323, pmsuant to
ch. 442, Laws 1927, and all amendments thereto, includ
ing ch. 132, Laws 1969, are existing and valid metro
politan sewerage districts 205
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MILWAUKEE CITY CHARTER Page
Ordinance No. 341 Invalid—Charter ordinance No. 341 of

the city of Milwaukee adopting sec. 62.13 (5) (b),
Stats., providing further that the procedures, processes
and trial thereunder should be conducted in tiie same
manner as other trials provided in di. 29 of the Mil
waukee city charter is invalid 59

MOB DAMAGE

Liability—1969 S.B. 242 proposes to repeal sec. 66.091,
Stats., which imposes liability on cities and counties for
mob damage. The effect of such a repeal on rights of
citizens to redress against cities, counties and the state
for mob damage is discussed. 155

MOTION PICTURES

Obscenity—Proposed amendments to bills creating variable
obscenity laws, which would exempt motion picture
films shown at theaters that comply with the film rat
ings of the motion picture association of America, con
stitute an unconstitutional delegation of legislative
power. 36

MOTOR CARRIER

Permit—Under subsec. (3) of sec. 194.44, Stats., a leasing
company is relieved of the obligation to obtain a private
motor carrier permit under subs. (2) only if the lessee
obtains the necessary permit on the leased vehicle un
der subs. (1). 190

MOTOR VEHICLES

Licenses, Special Drivers'—The provisions of sees. 343.05 (1)
and 347.4^ (1) (a) and (2), Stats., requiring special
drivers' licenses, crash helmets, and goggles for the oper
ators of motor driven cycles, do not apply to the oper
ators of three-wheeled trucks, automobiles, golf carts,
and other special purpose vehicles such as street sw^p-
ers, industrial fork-lift trucks, and motorized wheel
barrows 17

OBSCENITY

Motion Pictures—Proposed amendments to bills creating
variable obscenity laws, which would exempt motion
picture films shown at theaters that comply with the
film ratings of the motion picture association of Ameri
ca, constitute an unconstitutional delegation of legisla
tive power. 36

OBSCENITY BILL

S. Subst. Amend. 1 to S.B. 121, making it a crime to dis
seminate obscene materials to minors, setting separate
classes of criminal penalties dependent upon the age
of the minor, authorizing civil actions against obscene
materials and establishing a variable obscenity stand
ard, is constitutional insofar as it follows the New
York Law upheld by the United States Supreme Court
in Ginsburg v. New York, (1968) 390 U.S. 629; but to
the extent that the bill penalizes the noncommercial
transfer (from father to son, for example), and to the
extent that its terms cover distribution to persons be
tween the ages of 18 and 21, i;t would be unconstitutional
if enacted into law. 214
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OBSCENITY BILL Page
S. Subst. Amend. 1 to S.B. 45, creating sec. 944.25, Stats., and

providing for civil and criminal relief against persons
selling, exhibiting, loaning, displaying or giving away
obscene or harmful material to persons under 18, would
be constitutional if enacted into law 230

ORDINANCE NO. 341 INVALID

Milwaukee City Charter—Charter ordinance No. 341 of
the City of Milwaukee adopting sec. 62.13 (5) (b). Stats.,
providing further that the procedures, processes and
trial thereunder should be conducted in the same man
ner as other trials provided in ch. 29 of the Milwaukee
city charter is invalid 59

PARKING LOTS

1969 S.B. 405, providing for the creation of sec. 66.048 (4),
Stats., relating to the leasing of space rent parking
lots in cities and villages, deemed constitutional 179

PERMIT

Motor Carrier—Under subs. (3) of sec. 194.44, Stats., a leas
ing company is relieved of the obligation to obtain a
private motor carrier permit under subs. (2) only if
the lessee obtains the necessary permit on the leased
vehicle under subs. (1). . 190

PLATTING

A recorded subdivision may be replatted under sec. 236.36,
Stats., without undertaking the court proceedings set
forth in sees. 236.40, 236.41 and 236.42, Stats., where the
replat complies with the requirements of Ch. 236, Stats.,
applicable to original plats and does not alter areas
dedicated to the public 145

PLATTING

Local Affairs and Development—Sec. 236.03 (2), Stats., sets
forth the "applicable provisions" of sees. 236.15 and
236.20, Stats., with which assessors' plats must comply
under sec. 70.27 (8), Stats. A determination by the head
of the planning function in the Wisconsin department of
local affairs and development that an assessor's plat
does not comply with the applicable provisions of sees.
236.15 and 236.20, Stats., may be reviewed under Ch.
227, Stats 198

POLICE AND FIRE COMMISSION

Towns—^Towns, including those of over 6,000 population, do
not have authority to have a police and fire commission.
Sees. 60.18 (12), 61.65, 62.13, 60.29(1), (7), (8), (18) 115

POLICE SERVICES

State Universities—^The board of regents of state universi
ties is not liable for the cost of local police or sheriff
services in maintaining the peace on a campus. 25

PROTECTIVE OCCUPATION
State Employes—^Protective occupation coverage under ch.

355, Laws 1967, is restricted to the employes in the clas
sifications specifically named therein 45
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PUBLIC INSTRUCTION Page
Driver Education—Under sees. 20.255(2) (v) and 121.15,

Stats., state superintendent of public instruction may not
include the purchase of buses, equipment and cost of
instructional items for aids in training driver education
teachers as necessary cost of administration of the driv
er education program in the public schools. 138

PUBLIC OFFICIALS

Grain and Warehouse Commission—Member of greiin and
warehouse commission cannot accept private employ
ment, waive compensation payable to officer as commis
sioner and continue to serve on the commission. Sec.
126.03 (2), Stats. . 29

PUBLIC OFFICIALS

Insurance—Sec. 66.18, Stats., provides authority for the
purchase of liability insurance for state officers, agents
and employes for error or omissions in carrying out
responsibility of their governmental positions 50

PUBLIC RECORDS

Anti-Secrecy—A regular open meeting of a district voca
tional, technical and adult education board, which was
held subsequent to an executive session of the board on
the same calendar day, does not constitute a reconvened
open session where there was no prior open meeting on
that calendar day, and thus was not a violation of sec.
14.90, Stats. 41

PUBLIC RECORDS

Commercial Purposes—^The English Common-law rule that
an inspection of public records and documents could
be had by private person only where he could show a
legal interest was abrogated by such statutes as 59.14
and 18.01, Stats 67

REAL ESTATE

Taxation—^Under sec. 75.01, Stats., owner is entitled to re
deem land sold for t^es before tax deed is recorded
and may on application require county treasurer to
apportion taxes to portion sought to be redeemed. 39

REGENT AS STUDENT

University—^A regent of the University of Wisconsin is not
precluded by law from attending the University as a
student or from receiving a degree from the University,
but he must guard against and refrain from any possible
conflict of interest. The regents should establish policy
and guidelines to govern this situation.

RETIREMENT BENEFITS

Legislature—Sec. 26, art. IV, Wis. Const., constitutes both
a limitation and a legislative power to grant extra com
pensation, and a presumption that any such expenditure
would not be for a public purpose. Aji amendment that
would allow for "increased benefits for persons who
have been or shall be granted benefits of any kind under
a retirement system," £is proposed in S. Jt. Res. 13,
would not only remove the limitation on legislative
authority to grant such funds, but would also constitute
a declaration that such expenditure would be for a pub
lic purpose. 101
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RETIREMENT FUND Page
Constitutionality—Surpluses in the annuity reserve fimd

may be distributed to annuitants as dividends under
see. 66.916 (1) (a), Stats., without conflicting with the
provisions of art. IV, sec. 26, Wis. Const 43

SCHOOLS

Chiropractor's Excuse—Although school authorities in Wis
consin are not required by law to accept an excuse
from a licensed chiropractor as sufficient proof of a
child's inability to attend classes regularly, sec. 118.15,
Stats., requires that school authorities may not refuse
to consider any reasonable evidence properly submitted,
which tends to prove that a child is not in proper physi
cal or mental condition to attend school 77

SCHOOL DISTRICTS
Annexation—Under sec. 66.023(1), Stats., territory annexed

to city operating under the city school plan, sees. 120.40
to 120.58, Stats., is transferred for school purposes on
July 1 following the effective date of the annexation
(absent agreement for earlier transfer), notwithstand
ing sec. 66.021 (7) (c) and (d), stating that annexa
tion ordinance must annex the territory for school pur
poses also, and that the annexation is effective upon
enactment of the ordinance 50

SCHOOL SERVICES
Institutions—The state and its agencies, constitutionally can

require the payment of fees for services to children be
tween 4 and 20 who seek admission to an institution or
program because school services are lacking in their
community or district. Recognition of substitutes for
public educational facilities must come through legisla
tive action and not from action by existing state agen
cies - 53

SEAT BELTS
Constitutionality—S.B. 214, requiring the wearing of seat

belts in motor vehicles, would be constitutional if en
acted into law 241

SEWERAGE DISTRICTS
Metropolitan Commissions—The metropolitan sewerage dis

tricts organized or enlarged previous to the decision
in In re City of Fond du Lac, 42 Wis. 2d 323, pursuant
to ch. 442, Laws 1927, and all amendments thereto, in
cluding ch. 132, Laws 1969, are existing and valid metro
politan sewerage districts 205

SHELTERED WORKSHOPS
Subminimum Wage Licenses—^The department's authority

under Ch. 104 relates only to establishment of a mini
mum hourly wage for women and minors; issuance of
subminimum wage licenses to handicapped employes
on em individual basis; requiring the employer to keep
records of wages paid and hours worked for all women
and minors; and hearing complaints by individuals on a
case by case basis alleging payment of less than the
minimum wage as established by the department Or by
its license pursuant to sees. 104.05, 104.07, and 104.12,
Stats. 56
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STATE DEBT Page
Dummy Corporations—The several propositions contained in

the amendment to sec. 7, art. VIII, Wis. Const., are
dependent upon or connected with each other and are
all related to the single subject of authorizing limited
state debt. Under such circumstances the severed proposi
tions were properly submitted to the people as a single
amendment under the provisions of sec. 1, art. XII, Wis.
Const. 194

STATE EMPLOYES

Insurance—Proposed amendment to sec. 66.919, although
in conflict with sees. 206.60 (1) (d) and 206.60 (7), would
nevertheless be valid. 4

STATE EMPLOYES

Workmen's Compensation Act—^Members of state boards,
committees, commissions, or councils who have been
appointed and qualify under sec. 16.08 (2), Stats., are
state employes and are covered as such by the work
men's compensation act. 10

STATE EMPLOYES

Protective Occupation—Protective occupation coverage under
ch. 355, Laws 1967, is restricted to the employes in the
classifications specifically named therein 45

STATE TREASURER

Check Float Monies—Sees. 14.42 and 25.17 (61) require that
state deposits in a working bank be payabfe on de
mand, withdrawn only by check of state treasurer issued
on warrant authorized by department of administration
and proposal of "X" bank for utilization of "check float"
monies for the account of the state is unauthorized 107

STATE UNIVERSI'HES

Police Services—The board of regents of state universities
is not liable for the cost of local police or sheriff ser
vices in maintaining the peace on a campus 25

STUDENTS

Federal Aid—^When an institution of higher education has
a reasonable belief or actual knowledge that a student-
applicant for federal assistance may not be eligible for
federal aid by reason of a criminal conviction or the
institution's sanction either of which arose out of a
ceunpus disturbance, the institution must provide a
hearing pursuant to sec. 504, P.L. 90-575, Oct. 1968, to
determine the student's eligibility for federal benefits. .. 81

SUBMINIMUM WAGE LICENSES

Sheltered Workshops—The department's authority tmder
ch. 104 relates only to establishment of a minimum
hourly wage for women and minors; issuance of sub-
minium wage licenses to handicapped employes on an
individual basis; requiring the employer to keep records
of wages paid and hours worked for all women and
minors; and hearing complaints by individuals on a case
by case basis alleging payment of less than the mini
mum wage as established by the department or by its
license pursuant to sees. 104.05, 104.07, and 104t.l2,
Stats. 56
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TAXATION Page
Real Estate—Under sec. 75.01, Stats., owner is entitled to

redeem land sold for taxes before tax deed is recorded
and may on application require county treasurer to ap
portion taxes to portion sought to be redeemed 39

TEACHERS RETIREMENT FUND

Dividend Distribution—^When a distribution of gains and
savings from any surplus in the annuity reserve fund is
made pursuant to sec. 42.34, Stats., in the form of a
dividend to persons receiving benefits imder sec. 42.49
(4), (6) (a) and (b), (6) (c) or (7), the formula por
tion of the annuity paid from the contingent fund should
be decreased by the amount of the dividend 64

TOWNS

Police and Fire Commission—Towns, including those of over
6,000 population, do not have authority to have a police
and fire commission. Sees. 60.18 (12), 61.65, 62.15, 60.29
(1), (7), (8). (18) 115

TRACT

Forest Crop Law—^In order to be eligible for entry under
the forest crop law the lands must be continuous or
contiguous and 40 or more acres in size. Sees. 77.02
(1) and 77.16, Stats., discussed 8

TRADING STAMPS

Discussion of the constitutionality of A.B. 1137 regarding
the prohibition of trading stamps and other similar de
vices • 210

UNIVERSITY

Regent as Student—A regent of the University of Wisconsin
is not precluded by law from attending the University
as a student or from receiving a degree from the Uni
versity, but he must guard against and refrain from
any possible conflict of interest. The regents should es
tablish policy and guidelines to govern this situation. .. . 158

VOCATIONAL SCHOOLS

The Milwaukee technical college may acquire and operate
a retail service station as part of a vocational training
program. 23

WORKMEN'S COMPENSATION ACT

State Employes—Members of state boards, committees,
commissions, or councils who have been appointed and
qualify under sec. 16.08 (2), Stats., are state employes
and are covered as such by the workmen's compensation
act 10

ZONING RESTRICTIONS
Indian Lands—Under the grant of civil and criminal jurisdic

tion contained in 18 U.S.CI!. §1162 and 28 U.S.C. §1160,
restrictions on land use through duly enacted zoning
ordinances may be applied to lands held by the U.S. in
trust for the Winnebago Indian Tribe so long as they
do not conflict with federal treaty, agreement or statute,
and so long as any land use sought to be proscribed is
not a federal governmental function 91




