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Legislature—Governor—^The governor has the power to
call the legislature into special session during a period be
tween the date when the legislature, then in regular session,
adjourns to a date certain some time distant, and such date
certain.

January 10,1962.

HONORABLE GAYLORD A. NELSON,
Governor.

You ask my opinion on the question of whether or not
you, as governor, have the power to call the legislature into
special session during a period between the date when the
legislature, then in regular session, adjourns to a date cer
tain some time distant, and such date certain.

I will hereinafter refer to the above-described period be
tween the legislature's day of adjournment to a date certain
and such date certain as the "interim period".

It is my opinion that the governor of this state has the
power to call the legislature into special session during such
interim period if the legislature cannot be said to be in its
general session during such period. If the legislature must
be viewed as being in general session during the interim
period, then in my judgment the governor would not have
the power to call it into special session during such period.
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The People v. Fancher (1872), 50 N. Y. Reports 288 has
provided me with the most helpful case law I have been
able to find on this subject. In such case, decided by the
Court of Appeals of New York, it was held that the words
"in session" as used in a provision of the New York Consti
tution authorizing the governor, when the senate was not
in session, to fill temporarily, by appoinment, a vacancy in
the office of the justice of the supreme court, indicated a
present acting or being of the senate as a body. The court
held that when the sittings of the senate were terminated
by a long adjournment, and the actual meetings of the body
thus interrupted, although the session was continued, the
senate was not "in session" within the intent and meaning
of such constitutional provision, and an appointment made
by the governor during such adjournment was valid.

In the Fancher case, the court said:

"It is * * * conceded that the senate had not been on any
day after the 10th day of September actually assembled as
a body, and that it had adjourned on that day to meet again
on the 20th of November. The actual sittings of the senate
were suspended on the 10th day of September, and the
senators could only regularly be assembled or convened
with authority to transact any business or perform any act
as a senate prior to the day to which the body had adjourned
by the governor, under the power conferred upon him, to
convene the legislature (or the senate only) on extraor
dinary occasions (Gonst. art. IV, sec. 4), and if 'in session*,
they could not he convened by the governor in another ses
sion" (Emphasis mine).

This language from the Fancher case, at pages 290-291,
would support the proposition that our legislature, if "in
session" during the above-mentioned interim period, could
not be convened by the governor in another, special session.
However, in the Fancher case, the court, in arriving at its
decision that the New York senate was not "in session"

during the period September 10 to November 20, made cer
tain observations that in my judgment are sound, well-
reasoned, and germane to the question considered herein,
-with such observations indicating that the legislature of this



Opinions of the Attorney General 3

state cannot be properly regarded as being "in session"
during the interim period. The court, at pages 294-295 said:

" * * * * The word 'session' may mean the actual sitting
of a court or legislative body, or the time during which a
court or legislature meet for the transaction of business,
and the connection in which it is used must determine its

meaning as used. When it is said that a court or legislative
body is in session, the memdng is that the members are as
sembled for business. It is not denied that a single 'session'
may be interrupted and consist of several actual sittings,
with weeks or months intervening. In that case the session
will be continued over the intervening time, and the several
sittings will be connected together as one session by the
adjournments. Although the months between the several
sittings will be between the commencement and the final
termination of the session, in no proper sense will they be
included as part of the session. They are only constructively,
if at all, a part of the session. While the session substantial
ly continues adjourned from day to day, or over holidays,
or with brief and usual recesses, so that the session is prac
tically continuous, the body might possibly be regarded as
practically in session during such recesses. That need not be
considered. But when the sittings are terminated by am, ad
journment for months, and the actual meeting or sitting of
the body thus interrupted, although the session is continued,
it cannot bo said that the body is 'in session*. * * * *"
(Emphasis mine).

In the light of these observations made in the Fancher
case, it seems to me that in the interim period above-men
tioned our legislature is not "in session", and that, such
being the case, there is nothing to prohibit the governor
from exercising his constitutional power to call the legis
lature into special session during such interim period.

A conclusion that our legislature would be "in session"
during the interim period, and that therefore it could not be
called into an "overlaying" special session, would of neces
sity be a conclusion putting the power of the governor to
call the legislature into special session at the mercy, to some
extent, of the legislature. If our Legislature were to be
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deemed to be "in session" from a day upon which it adjourn
ed to a date certain, during a general session, to such date
certain, it could, if it so desired, use a lengthy "interim
period" device to create long periods of time during which
the governor could not call it into special session. This
would be a substantial entrenchment upon the power of the
governor to call the legislature into special session, and in
my judgment such an entrenchment is neither possible nor
tolerable under the unrestricted grant of power to the
governor "to convene the legislature on extraordinary oc
casions" contained in Art. V, sec. 4, Wis. Const. See also
Art. IV, sec. 11, Wis. Const.

Additional cases which support my opinion that the gov
ernor has the power to call our legislature into special ses
sion during the above-mentioned interim period are the
following: Balls v. Wyand (1914 — Okla.) 138 p. 158,162,
163; Shaw v. Carter (1931 — Okla.) 297 p. 273, 276, 277;
and United States v. Dietrich (1904) 126 F. 659, 660.

JHM

Conservation Commission—La/nd Purchase—^It is a policy
decision for the conservation commission to determine

whether Bong Air Base should be purchased in outright
fee or whether limited title should be acquired .without cost.

January 18, 1962.

L. P. VoiGT, Director,
Wisconsin Conservation Department.

In your letter to me of January 4, 1962, you state:

"It has been proposed that the Conservation Commission
purchase the lands known as Bong Air Base from the
United States Government at its appraiced value, and that
it execute an option and agreement to sell the lands to a
proposed Surplus Property Development Corporation to be
formed by the State of Wisconsin when it shall be deter
mined that the highest and best use of the lands is no longer
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for conservation, but for industrial development and plat
ting for residential and light commercial development. The
Conservation Commission is at present considering an offer
of a gift of the Bong site, if used for conservation purposes
under Chapter 310, 62 Statutes 240,16 U.S.C.A. 667b, Pub
lic Law 587, 80th Congress, as amended."

Thereafter you state a series of eight specific questions
concerning the above transaction. Each question will be
stated as submitted and the answer will be given immediate
ly following. The answers to your questions are all found
in the express terms of the statute under which your de
partment operates and under which the state lands, includ
ing conservation lands, may be sold.

"1. Does the Conservation Commission have authority to
acquire lands for any purpose or purposes other than those
enumerated in Wis. Stats. 23.09 (7) ?"

For the purposes of this inquiry the answer is no. No
search is made for specialized powers of the conservation
commission which do not affect this problem.

"2. May expenditures of State funds be made from those
appropriated and allocated by the Legislature under Wis.
Stats. 20.703 (41) (b) (1. c.2.), (Ch. 427, Laws of 1961)
and Wis. Stats. 20.280 (71b), (Ch. 427, Laws of 1961) for
acquisition or development of land, and in particular Bong
Air Base, for any purpose other than game management?"

Answer: No.

"3. May the Conservation Commission make expenditure
from funds appropriated and allocated as stated in question
2, above, to purchase land for the purpose and intent of
declaring such land excess to its needs and selling said land
under the provisions of Wis. Stats. 24.085?"

Answer: No.

"4, If lands are made available to the Wisconsin Con

servation Commission for wildlife conservation purposes
without transfer of funds, under 16 U.S.C.A. 667 b, pursu
ant to P.L. 537, 80th Congress, as amended, may any of the
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funds appropriated and allocated as stated in question 2,
above, be expended for purchase of such lands ?"

Answer: If the state, acting through the state conserva
tion commission of Wisconsin, can obtain the full fee title
for nothing, the answer is no. In the event the full fee title
cannot be obtained without cost, the commission does have
statutory power to expend state funds in order to obtain
the full fee title. This should be a policy decision by the
commission.

"5. If lands are made available to the Wisconsin Conser

vation Commission by the U. S. Government without trans
fer of funds as stated in question 4, above, may any state
funds be expended regardless of source or appropriation?"

State funds may be expended only for the purpose for
which they are appropriated. Hence, only funds appropriai>
ed for the purpose contemplated in question 4 could be
used for that purpose and only under the conditions stated
in the answer to question 4.

"6. Does the Conservation Commission have authority to
acquire lands by purchase for cash for the purpose of con
veyance to a proposed surplus property development cor
poration, organized by the State, for industrial development
and a residential and light commercial development?"

Answer to question as stated: No. An immediate recon
veyance by the state would indicate that the lands were not
needed for conservation purposes in the first place.

"7. Does the Conservation Commission have authority to
acquire lands by purchase when it could acquire such lands
by gift, simply because the purchase for cash would remove
any restrictions as to conservation use?"

Answer: Yes. See answer to question No. 4., supra.

Your question No. 8 will be subdivided into two parts.

[a] "8. Can the Conservation Commission, if it purchases
said property from the U.S., sell said property or any por
tion thereof to the proposed surplus property development
corporation on the basis of an appraisal made by the surplus
development corporation, the purchaser, . . ."
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Answer: No.

[b] "S.... or is the Conservation Commission compelled
to sell on the basis of its own appraisal?"

Answer: The conservation commission has present sta
tutory power to sell lands only in accordance with the pro
visions of sec. 24.085. Briefly, these require a determination
by the commission itself that the lands are "no longer neces
sary for the state's use for conservation purposes." The
price at which the land shall be sold may be affected by the
general provisions governing the sale of state lands found
in Ch. 24, which will not be discussed in detail at this point.

In summary the question really posed by the proiwsed
transaction stated in your opening paragraph is whether or
not the state acting through its conservation commission
can purchase a portion of the land known as the Bong Air
Base outright for conservation purposes when at present it
could acquire a limited title to the land for conservation
purposes without any expenditure other than possible ad
ministrative expense. Under the existing statute, first,
the conservation commission does have the power to make
the purchase, but whether it desires to do so in light of the
interests in the land which it may acquire for nothing, is a
policy decision which only the conservation commission it
self can resolve.

It is, of course, necessary that the land be useful now and
in the foreseeable future for conservation purposes. Under
the terms of subsec. 20.280 (71b) not more than $208,000
of the funds provided by ch. 427, Laws 1961, the state
recreation committee act, may be used for this acquisition.
It is for the conservation commission to determine whether

it believes the best interest of the state would be promoted
by acquisition of the full fee title in order that if ever a
better and higher use of the land should develop that the
conservation use would then be abandoned and the value of
the land at that time returned to the state for other conser

vation purposes.

ROT
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Charitable Organizations—Reports—charitable organ
ization which received contributions in 1961 must file a re

port as provided in sec. 175.13 (4), created by ch. 600, Laws
1961.

January 30, 1962.

Robert G. Zimmerman,
Secretary of Staie,

You ask whether ch. 600, Laws 1961, creating sec. 175.13,
Stats., relating to solicitation and collection of funds for
charitable purposes, requires charitable organizations to file
annual reports for 1961 or comparable fiscal year by March
31, 1962.

The law became effective November 14, 1961. Sec. 175.13
(2) requires those defined as charitable organizations to
register with the secretary of state "prior to any solicita
tion". Subsec. (4) requires every organization required to
register pursuant to sub. (2) "which has received contri
butions during the preceding calendar year" to file a report
by March 31 of each year, covering the preceding fiscal year
of operation, with variation of filing date for organizations
keeping their records on a different fiscal year.

The foregoing provision applies only to organizations
which did receive contributions during the preceding calen
dar year, so that, if an organization received none, it is not
required to file a report.

If, however, it received contributions, the legislative ob
jective is apparently that an accounting for such funds be
made a matter of public record before further solicitations
are made.

The statute itself does not specify the form in which the
report must be made, so that the fact that records may have
been kept in a different manner prior to adoption of the
law than may be required in the future does not make im
possible the filing of some sort of financial statement by
March 31, 1962, or such other date as may be based on a
different fiscal year.
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The requirement that a financial report be filed after the
effective date of the law, covering financial transactions
prior to such date, does not of itself render the law retro
active. Such requirement is in the nature of a condition or
qualification for future operation. It would hardly be sug
gested that a new license law is retroactive because it pro
vides that no person may qualify who has not attained the
age of 21 years, or who is not a citizen of the United States,
even though at the time the law is first applied those con
ditions must have accrued prior to its effective date.

It was said in Holt v. Morgan (1954), 274 P. 2d 915, 917,
128 C. A. 2d 113:

"Respondent contends that section 7.3, supra, is not ap
plicable because said section has no retroactive effect, and
the application to said agreement would be retroactive as
the debt for which the transfer of the license was pledged
as security antedated the effectiveness of the section. The
contention is based on a misunderstanding of 'retroactive'
as a legal concept. 'A statute is not made retroactive merely
because it draws upon facts antecedent to its enactment for
its operation.' Earle v. Froedtert Grain & Malting Co., 197
Wash. 341, 85 P. 2d 264; Cox v. Hart, 260 U. S. 427, 43 S.
Ct. 154, 67 L. Ed. 332. It must give the previous transaction
to which it relates some different legal effect from that
which it had under the law when it occurred. Ware v. Hel

ler, 63 Cal. App. 2d 817, 821, 148 P. 2d 410. This meaning
of the word 'retroactive' applies both to the rule which dis
favors the construction of a statute as having retroactive
application, 82 C. J. S., Statutes, sees. 412, 414, pp. 980,
981 et seq., and to the retroactive character of a statute as
ground of possible unconstitutionality. * * *"

See, also, the authorities discussed inl41 OAG 142.
It is my opinion that any charitable organization which

has received contributions in 1961 must file a financial

statement as provided in sec. 175.13 (4), created by ch.
600, Laws 1961.

BL
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Voting Machines—Approved voting machines equipped
to provide a printed tally without being opened is lawful
for use in Wisconsin.

February 28,1962.

Francis L. Evrard,
Corporation Counsel, Brown County.

You have inquired:

"Are printer-tjHpe voting machines, whereby vote totals
are directly printed and embossed on specially carbonized ^
return sheets, without the necessity of 'opening the registry
and recording compartment,' legal under the laws of the
State of Wisconsin, particularly Section 11.12 (2), 1959
Wisconsin Statutes?"

The answer to your question is "yes". Thie only requir^
ments for the structure of a voting machine are found in/
sec. ir.03. This section provides in substance: (1) That the '
machihe must be so constructed as to afford every elector
a reasonable opportunity to vote for any person for office
and for or ajgainst any proposition oh which he is by law '
entitied to vote, and to enable him to do this in secrecy ;
further, it must be constructed to preclude an elector from
voting on apy subject more than once; it further provides
(2) that it inust admit the voting of a split .'ticket if the
voter so desires, and "it must also be so cdn'stmcted as to
register or record every vote cast"..After prodding (3) for
the ihethod of voting for presidential electors it concludes
with subsec. (4), which reads as follows:

"(4) The machine must be constructed so that it can

not be tampered with or manipulated for any fraudulent
purposes; and the machine must be so locked, arranged or
constructed that during the progress of the voting, no per
son can see or know the number of votes registered or re
corded for any candidate."

We are informed that the machine in question is manu
factured by the same company that manufactures the
standard voting machines now widely used in Wisconsin,
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but it has an added feature whereby prior to the casting of
the first vote the status of all the counters in the machine

may be printed on a paper memorandum which may be
withdrawn without opening the machine, and at the close
of the election a similar printed record showing the tally
on all the counters may be withdrawn without opening
the machine. The advantage of the machine is that it fur
nishes a complete printed tally of the votes for all candi
dates and of the votes for or against any referendum ques
tion without the need for opening the machine and having
tile election officials make a handwritten tally of the votes
shown on each of the counters. The machine is so designed
that it could be opened and the counters visually inspected
at the close of the election if that is desired at that time.

As your question indicates, you are concerned about the
effect of sec. 11.12 (2), which directs the manner of taking
off the tallys from the standard machines. The first sen
tence of this subsection reads:

" (2) As soon as the polls of the election are closed, the in
spectors shall immediately lock the machine, or remove the
recording device so as to provide against voting, and open
the registering or recording compartment in the presence
of any person desiring to attend the same, and shall pro
ceed to ascertain the number of votes cast for each person
voted for at the election, and to canvass, record, announce
and return the same as provided for on the return sheets
and certificates furnished. * * *"

In my opinion the direction to open the registering or re
cording compartment "in the presence of any person desir
ing to attend the same, * * *" is only a directory provision
designed to insure the integrity of the election when a
standard machine is used. It is clear from the description
of the proposed printing machine that the election inspec
tors can proceed to ascertain the number of Votes cast for
each person voted for at the election without opening the
machine at that time, and it is within their discretion to do
so. If after the inspection of the tally sheets the inspectors
or any person present desires that the seal on the machine
be broken and the counters inspected immediately, the ma-



12 Opinions of the Attorney General

chine is designed so that this could be done. Whether or not
the seal should be broken for such inspection immediately at
the close of the election or await some proper challenge to
the tally is a question that need not be answered at this
time.

In my opinion the printing voting machine described as
above is lawful for use in the state of Wisconsin.

RGT

Estates—Fees—^Under sec. 253.29 (2) (a) only one filing
fee for one estate should be accepted. Methods of refunding
in case of double payment discussed.

March 28, 1962.

R. E. Gieringer,
District Attorney, Adams County.

You have called attention to a question involving the ap
plication of sec. 258.29, to a problem which has arisen in
probate proceedings in your county.

A will was filed in county court. Objections were made to
its allowance, but the will was admitted to probate and Let
ters Testamentary were issued. An inventory was filed
and the fee of $100 for estates of $100,000 or more provid
ed by sec, 258.29 (2) (a) was paid.

Subsequently an appeal was taken to the Wisconsin su
preme court which reversed the county court and remanded
the cause with directions to dismiss the probate proceedings

based upon the will and codicil in question.

This was done and thereafter an earlier will was offered

for probate. The proponents of the invalid will first offered
for probate now seek a return of tiie $100 filing fee and the
opinion of this office is requested since the problem does not
appear to be specifically covered by statute and the question
is one of general interest that is likely to arise again.
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In an official opinion dated June 28,1954, 43 GAG 177, it
was concluded among other things that only one fee is
chargeable against any one estate under sec. 253.29 (2)
(a). In the same volume of attorney general opinions there
is another opinion dated November 10,1954, 43 GAG 291, in
which the answer to one of the questions raised was that
where a register in probate had made an overcharge under
sec. 253.29 (2) (a), which error was not discovered until
after the fee had been turned over to the county treasurer

who in turn had sent it to the state treasurer as required by
law, the proper way to obtain a refund out of the state treas
ury would be under sec. 20.06 (2), [now 20.555 (42)] re
lating to refund of moneys paid into the state treasury in
arror.

Since we are concerned here with the same estate there is

no reason for charging a second filing fee, and if the first
axecutor paid the $100 out of assets of the estate in his
hands, he should be entitled to a credit for that amount
when he turns over the remaining assets to the second exe-
outor. Gn the other hand, if he paid the $100 out of his own
pocket, he has a legitimate claim against the estate for that
amount. The second executor could reimburse him and take

a credit for the $100 in his final account and report. If the
second executor refuses to reimburse the first executor vol

untarily, the first executor could file his claim against the
■estate and have it allowed.

However, if the second executor has already paid an addi
tional $100 fee, the public treasury now has $100 to which
it is not entitled and the method of refund discussed in 43
OAG 291 is applicable, if the money has already been for
warded to the state treasury.

Attention is also called to sec. 253.29 (3) which provides
in part:

"(3) The register in probate and the clerk of the county
court shall, on the first Monday of each month, pay into the
office of the county treasurer all fees collected by him and
in his hands and still unclaimed as of said day. * * *"
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This language seems to imply that while such fees are in
the hands of the register in probate or clerk of the county
court they could be "claimed" prior to the first Monday of
the following month and returned in case of error.

Apparently, although there is no express statutory
authority for it, the practice has been followed in some
counties of handling problems such as this by having the
register in probate deduct the overcharge in a previous
month in his next settlement with the county treasurer and
the county treasurer in turn makes the same deduction in
his next settlement with the state treasurer, with the ap

propriate notations in the respective reports being made to
show exactly what happened. See 43 OAG 291, 298 and 294.

All of these troublesome problems of bookkeeping and re-^
funds can be avoided if the register in probate would follow
the practice of accepting but one fee for one estate regard
less of the nuihber of wills that may have been disallowed.

WHR

University of Wisconsin—Charitable Organizations—Sec..
175.13 created by ch. 600, Laws 1961, is not applicable to an
arm or agency of the state. It does apply to private non
profit units engaged in solicitation of contributions to aid
the university.

March 28, 1962..

A. W. Peterson, Vice President,
University of Wisconsin.

You have requested an opinion on the applicability of ch.
600, Laws 1961, to the following organizations:

1. The Regents of the University of Wisconsin;
2. Wisconsin Alumni Research Foundation;
3. University of Wisconsin Foundation;
4. Wisconsin Alumni Association;
5. Memorial Union Building Association, Inc.



Opinions op the Attorney General 15

Ch. 600, Laws 1961, creates sec. 20.730 (48) and sec.
175.13 of the statutes, relating to the regulation of the soli
citation and collection of contributions for charitable pur
poses.

Sec. 175.13 sets up numerous requirements relating to
the registration, records and reports of charitable organizar
tions soliciting contributions from persons in this state.

With reference to definitions, sec. 175.13 (1) (a) pro-- =
vides that the term "charitable organization" includes any
benevolent, philanthropic, patriotic of eleemosynary person
or one purporting to be such. It should perhaps also be '
noted that the word "person" where used in the statutes in
clude all partnerships, associations and bodies politic and
corporate. See sec. 990.01 (26).

Sec. 175.13 (3) provides a list of those who are not re
quired to register. None of the exemptions there provided
are applicable here.

However, it should be noted that with* respect to the re-
gentk of the university of Wisconsin we are dealing with an
arm or agency of the state itself. See, Sullivan v. Board of
Regents of Normal Schools (1932) 209 Wis^,'242, 244 N.W.
^QZ;Molzwprthv^ Stat^ find Regents of tlmversity of Wis-
eonsin. (1941) 238 Wis. 63, 298 N.W. 163 ;. Aherg v. Moe
(1929) :198 Wis. 349, 224 N.W. 132.. ' /

Statutes in generarfOfm, suchas chv 600, Laws 1961, do
not affect the state if they-'tend in any way to restrict or
diminish its rights or interests. General prohibitions in gem
eral laws apply to all private parties but are not rules of
conduct for the state. The State may have the benefit of gen
eral laws but is not adversely affected by any unless it is
expressly so provided. See, Milwaukee v. McGregor (1909)
140 Wis. 35, 121 N.W. 642, where the court said at p. 37:

"The infirmity of appellant's position has been, from the
first, in supposing that the state, in respect to constructing
a building in the city of Milwaukee, has no more free and
than a private person or corporation, while the fact is that
the people of the state, in their sovereign capacity, except as
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restrained by some constitutional limitation, and there is
none in this case, is as exempt from mere general or local
laws as the kiiig was of old in the exercise of his sovereign
prerogatives as 'universal trustee' for his people. So it has
been said, 'The most general words that can be devised (for
example, any person or persons, bodies politic or corporate)
affect not' the sovereign 'in the least, if they may tend to
restrain or diminish any of his rights and interests.' So
general prohibitions, either express or implied, apply to all
private parties, but 'are not rules for the conduct of the
state.' Dolla/r Sav. Bank v. U.S., supra. That has been ap
plied in many ways. For examples: The state may sue as
freely as an individual, but cannot be sued except by its
consent. It may have the benefit of a general cost statute,
but it is not liable for costs without express written law to
that effect. It may plead the statutes of limitations the same
as an individual, or recover interest as use or damages, but
is not subordinate in adversary proceedings to the law on
either subject, unless expressly named therein showing un
mistakable legislative intent to that effect."

None of the other entities named in your request are arms
or agencies of the state. They are private organizations even
though their purpose is to aid the university as a state
agency. They are in part at least benevolent and philan
thropic and the applicability of ch. 600 to their activities
depends upon the facts in each case. They are subject to
registration under sec. 175.13 (2) (a) if they intend to
solicit contributions from persons in this state, and they
are required to report to the secretary of state under sec-
175.13 (4) if they have received contributions during the
preceding calendar year. If their activities require them to
register they must pay the $5 fee provided by sec. 175.13
(2) (c). If they employ professional fund raisers or pro
fessional solicitors these persons must register and comply
with all of the provisions of ch. 600 pertinent to such per
sons.

WHR
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Courts—Taxable Costs—Under sec. 62.24 (8) (e), 1961
stats., taxable costs in municipal justice to the peace courts
are the same as in other justice courts as provided by sta
tutes. References in sees. 66.12 (8) (a) and 288.195 to
olerk's fees do not apply in such courts.

April 2, 1962.

Henry A. Hillbmann,

Executive Secretary, Judicial Council.

You have inquired about the fees that are to be collected
in municipal justice of the peace courts under court reor
ganization, particularly in traffic ordinance violation cases.

The term "justice of the peace" where used in the statutes
includes "municipal justices of the peace." Sec. 990.01
(17m), 1961 Statutes.

Sec. 60.595, 1961 Stats., provides that town boards may
create, and provide for election to the office of municipal
justices of the peace. Sec. 61.805,1961 Stats., makes a simi
lar provision for village boards. Both of these sections pro
vide that such a municipal justice of the peace shall have
the jurisdiction provided by sec. 62.24.

Sec. 62.24 (1) (a), 1961 Stats., provides that the common
council of any city may by ordinance provide for the election
of a justice of the peace to be "municipal justice of the
peace" in addition to justices of the peace otherwise pro
vided by law.

Sec. 62.24 (1) (b), 1961 Stats., provides that the council
shall fix a salary for such justice which shall be in lieu of
fees and costs.

Sec. 62.24 (2) (a), 1961 Stats., sets forth at length the
jurisdiction of a municipal justice of the peace. Among
other things he has exclusive jurisdiction of offenses against
municipal ordinances.

Perhaps reference should also be made at this point to
sec. 66.12 (1) (a), 1961 Stats., which reads:
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"66.12 Actions for violations of municipal regulatioii^. (1)
(a) An action for violation of a city or village ordinance^
resolution or bylaw is a civil proceeding. All forfeitures and
penalties imposed by any ordinance, resolution or bylaw of
the city or village, except as provided for in ss. 345.20 ta
845.46, may be collected in an action in the name of the city
or village before the municipal justice of the peace, or a
court of record, to be commenced by warrant or summons as
provided in s. 954.02; but the marshal, constable or police
officer may arrest the offender in all cases without warrant,
as provided in s. 954.08. The affidavit where the action is
commenced by warrant may be the complaint. The affidavit
or complaint shall be sufficient if it alleges that the de
fendant has violated an ordinance, resolution or bylaw of
the city or village, specifying the same by section, chapter,
title or otherwise with sufficient plainness to identify the
same. All of the provisions of s. 954.084 pertaining to bail
upon arrest shall apply to such actions. In arrests without
a warrant or summons a statement on the records of the

court of the offense charged shall stand as the complaint
unless the court directs that formal complaint be issued;
then the defendant's plea shall be guilty or not guilty and
shall be enter as not guilty on failure to plead, which plea of
not guilty shall put all matters in such case at issue, any-
other provision of law notwithstanding."

It might be noted further that the provision "except as
provided for in ss. 845.20 to 845.46" was included by the
draftsman in anticipation of the passage of a traffic for
feiture procedure bill (286, A). Since no such bill passed,,
the provision is meaningless.

Sec. 62.24 (2) (b), 1961 Stats., provides that the muni
cipal justice of the peace may punish a violation of a city
ordinance by ordering payment of a forfeiture plus costs of
prosecution or by imprisonment in case the forfeiture and
costs are not paid.

Sec. 62.24 (8) (b), 1961 Stats., provides that the proce
dure shall be the same as is applicable to other justices of
the peace, except as otherwise provided.
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Perhaps most important of all is sec. 62.24 (3) (e), 1961
Stats., which provides:

"(e) The taxable costs shall be the same as in other jus
tice courts, and shall be paid into the city treasury in the
manner directed by the common council."

It would seem rather clear that in the absence of any
other statutory provisions to the contrary the language
quoted above should be controlling as to costs and that these
costs are those provided generally for justice of the peace
in sec. 807.01 covering fees of justices of the peace and sec.
307.02 relating to taxable costs in justice court, since this
latter provision commences with the language:

"The justice shall also tax the following as costs in favor
of the party recovering judgment."

However, you have raised a question as to the possible
applicability of sec. 66.12 (3) (a) and sec. 288,195, 1961
Stats., which are identical in content but which differ
slightly as to form by reason of the fact that sec. 288.195 is
split into two subsections. Accordingly, it will suffice if only
sec. 66.12 (3) (a), 1961 Stats., is quoted here. This reads:

"66.12 FINES TO MUNICIPAL TREASURY. (3) (a)
In forfeiture actions for violations of ordinances other than

those provided in ss. 345.20 to 345.46 on default of appear
ance or on a plea of guilty or nolo contendere, the clerk's fee
shall be not more than $2, but if it is necessary to issue a
warrant or summons and the action tried as a contested

matter, additional fees may be added not to exceed $3.50,
except that a municipality need not advance clerk's fees, but
shall be exempt from pajnnent of such fees until defendant
pays costs pursuant to this section. Contested matters in
which the municipality prevails, costs shall be allowed to
the municipality not to exceed $15."

This language, on its face, obviously refers to a court of
record which has a clerk. There are no provisions for clerk's
fees in ordinary justice court practice. The justice himself
keeps the docket and is entitled to the various fees set forth
in sec. 307.01. However, as a municipal justice of the peace
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he may not keep these fees, since under sec. 62.24 (1) (b)
referred to above he receives a fixed salary "which shall be
in lieu of fees and costs." These he must pay into the
municipal treasury as provided in sec. 62.24 (3) (e) previ
ously mentioned.

As a matter of logic it would seem that since under sec.
66.12 (1) (a) ordinance violations may be tried either be
fore the municipal justice of the peace or in a court of
record, the costs and fees should be the same in either event.
Unfortunately the legislature has failed to bridge this gap^
by any express language and there is no ambiguity in any
of the relevant statutes which warrants the indulgence of
supplying the missing language by implication or construc
tion.

It is therefore concluded that the costs in municipal jus
tice of the peace courts are the same as in justice courts
generally and that sees. 66.12 (3) (a) and 288.195 are
limited to courts of record so far as any language therein
contained relates to clerk's fees.

WHR '

Wages—'Contracts—Highway Commission—^Drivers de
livering materials to state highway construction site whose
employers are in no way a party to a state construction con
tract made pursuant to sec. 84.06 (2), are not within the
state prevailing wage law as set forth in 103.50.

April 16,1962.

Harvey 0. Grasse,
Chairman, State Highway Commission.

You have asked whether drivers of ready-mixed concrete

trucks, who are employed by operators of established com
mercial concrete plants, having a fixed and permanent place
of business, acting only as material suppliers are subject to
sec. 103.50 (1) of the Wisconsin Statutes, when delivering
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ready-mixed concrete to contractors who are doing construc
tion work on state highways. You have stated that in many
instances, the owner of the concrete plant is not the "con
tractor, * * * * subcontractor, agent or other person doing
or contracting to do all or a part of the work under a con
tract based on bids as provided in section 84.06 (2), * * *"
See sec. 103.50 (1). You have also pointed out that the in
terpretation of the United States department of labor of the
Davis-Bacon Act, which contains provisions similar to sec.
103.50 (1), is that it does not apply to ready-mixed con
crete drivers employed under similar circumstances.

In 38 OAG 481, it was assumed that the act of pouring
ready-mixed concrete from the truck into forms constituted
part of the work of executing the improvement, and that the
relationship of the state to the contractor made no differ
ence.

However, since the issuance of 38 OAG 481, it has be
come generally recognized that the pouring of concrete into
forms, even if it is considered to be part of the work of
executing the improvement, does not constitute a sufficient
ly substantial part of work and must be considered de
minimis. See opinion letters No. DB-14, October 11, 1961
and No. DB-1, April 3, 1961 issued by the solicitor of labor
under the Davis-Bacon Act.

The statutes in question are as follows:

"103.50 (1) Hours of Labor. No laborer or mechanic
in the employ of the contractor, or of any subcontractor,
agent, or other person doing or contracting to do all or a
part of the work under a contract hasM on bids as provided
in section 8^.06 (2) to which the state is a party for the
construction or improvement of any highway, shall be per
mitted to work a longer number of hours per day or per
calendar week than the prevailing hours of labor deter
mined pursuant to this section; nor shall he be paid a lesser
rate of wages than the prevailing rate of wages thus deter
mined, for the area in which the work is to be done; except
that any such laborer or mechanic may be permitted or re
quired to work more than such prevailing number of hours
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per day and per calendar week if he shall be paid for all
hours in excess of the prevailing hours at a rate of at least
IY2 times his hourly rate of pay."

It should be noted that the provisions of the statute are
limited in scope to employees of "the contractor, or any sub
contractor, agent, or other person doing * * * work under sl
contract based on bids as provided in section 84.06 (2)
* * This section reads as follows:

"(2) BIDS, CONTRACTS. All such highway improve^
ments shall be executed by contract based on bids unlesa
the commission finds that another method as provided in
sub. (3), (4) or (5) would be more feasible and advan
tageous. Bids shall be advertised for in the manner deter
mined by the commission. The contract shall be awarded
to the lowest competent and responsible bidder as deter
mined by the commission. If the bid of the lowest compe
tent bidder is determined by the commission to be in ex
cess of the estimated reasonable value of the work or not in
the public interest, all bids may be rejected. The commission
shall, so far as reasonable, follow uniform methods of ad
vertising for bids and may prescribe and require uniform
forms of bids and contracts. The contract shall be entered

into on behalf of the state by the commission. Every such
contract is excepted from the provisions of ss. 16.70 to 16.82^
and ss. 16.87 and 16.89. Any such contract involving an ex
penditure of $1,000 or more shall not be valid until approv
al of the governor is indorsed thereon. The commission may
require the attorney general to examine any contract and
any bond submitted in connection therewith and report as to
the sufficiency of the form and execution thereof. The bond
required by s. 289.16 for any such contract involving an
expenditure of less than $1,000 is exempt from approval by
the governor and shall be subject to approval by the com
mission. The provisions of this subsection shall also apply
to contracts with private contractors based on bids for
maintenance under s. 84.07."

It is clear that a material supplier has no obligation to
the contractor for the actual delivery of the concrete m
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terms of the plans and specifications of the public improve
ment. He must make delivery, but such delivery is not mea
sured by the quality of the delivery, or "work" on the pro
ject which may incidently be accomplished by the delivery.
There is no reason to believe tiiat the term "subcontractor"
onvisioned by sec. 108.50 (1) is any different than that de
fined in sec. 66.29 (1). The normal material supplier cannot
be considered to be the "agent" of the prime contractor in
-any sense of the word.

In essence then, if employees are to be considered to be
included in the provisions of sec. 103.50 (1), they must per
form work for an employer who qualifies under the langu-
-age "or other person." By the rule of ejusdem geaeris, the
general phrase "or other person" is limited by the enumer
ated class which precedes it. It is clear that the class in
cludes but one common characteristic. The contractor, the
subcontractor, and the agent, all bear some portion of the
responsibility imposed by the contract let by the state. Each
of them assumes a portion of tiie contractor's responsibility.
It is my opinion that an employer falling under the scope
of the words "or other person" must also bear that respon
sibility.

Accordingly, it is my belief that in those cases where the
material supplier is not responsible for any portion of the
contractor's obligation to the state, his employees are out
side of the scope of the statute.. The test of coverage under
the statute hinges first, on the nature of the employment
relationship, and second, on the character of the operation
performed.

It is therefore my opinion that "ready-mixed concrete"
drivers working out of and employed at permanently es
tablished commercial plants, are not subject to the state
prevailing wage law on highway construction projects.

This opinion, of course, does not apply to such cases
where the concrete plant is a part of the operation of the
principal contractor, subcontractor, or others enumerated
in sec. 103.50 (1), who are contracting to do all or a part of
the contract based on bids as provided in sec. 84.06 (2).
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This opinion is in accordance with the current rulings of
the United States department of labor relative to the Davis-
Bacon Act.

It is also my opinion that the mere act of pouring the
concrete into forms is, as it relates to highway construction,
de minimis, and should not be considered a part of the con
tracting work in any event. As I understand it, the driver
merely sets up the spouts to which the concrete is run into
the forms and does no finishing or other work after the
concrete has been dumped from the trudk into the place
designated by the contractor. In the hauling operation it
self, he is merely the driver of materials to be delivered to
the contractor's site and does not assume any responsibility
in any way, shape or manner regarding the completion of
the project or the manner in which the construction is done.

The same principle would, of course, apply to drivers
delivering other materials whose employers are in the posi
tion here considered.

REB

Licmses—Plumbers—^No city, village, township, county,
or metropolitan sewerage district can lawfully require a
plumber, duly licensed by the state to post an idemnity bond
and/or public liability insurance policy as a prerequisite to
operate in such district.

April 23, 1962.

Edmund A. Nix,

District Attorney, Eau Claire County.

You ask my opinion on this question: may the city of
Eau Claire lawfully require a plumber, duly licensed as
such by the state of Wisconsin, to file an indemnity bond
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and a public liability insurance policy with the city clerk
before he can engage in plumbing in such city?

As background for this question you state:

"Before a duly licensed plumber can engage in plumbing
or obtain a plumbing permit in the City of Eau Claire, he
must under city ordinance file a bond and an insurance
policy with the City Clerk. The bond is an indemnity bond,
'to be approved by the Common Council, in the sum of
Three Thousand Dollars ($3,000.00), conditional that he or
they will perform faithfully all work with due care and
skill and in accordance with the law, ordinances, rules and
regulations governing the installation of plumbing and
drainage. The bond shall state that the person, firm or cor
poration will indemnify the City of 'Eau Claire, and save it
harmless against all damages, costs, expenses, outlays and
claims of every nature and kind arising out of any unsMll-
fulness or negligence on his or their part in connection with
plumbing or drainage work, as prescribed in this Chapter.
Such bond shall remain in force until the expiration of the
license of such obligor, except that on such expiration it
shall remain in force as to all penalties, claims and demands
that have accrued thereunder prior to such expiration; pro
vided that such obligor may at any time substitute a new
bond for the same, of like amount and tenor, with different
sureties to be approved by the Common Council unless some
claims, penalties, and demands accruing under the former
bond remain unsatisfied in which case such old bonds shall

not be surrendered until such claims, penalties and de
mands are satisfied: provided, further, that if the sureties
on such bond or any of them shall become insolvent or re
move from this state, the Common Council shall require a
new bond before granting any further permits to such
obligor.'

" 'Bonds in compliance with the foregoing provisions
shall be executed and filed annually, and on or before the
15th day of January of each year.'

"The insurance policy is a liability policy, 'which shall
name the City of Eau Claire as a party assured and shall
insure the City of Eau Claire against liability in the amount
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of $20,000.00 for the damage to property and $50,000.00 for
damage arising out of personal injuries or death.' "

You point out that sec. 145.04 (2) provides that, "No
city, village, township, county or metropolitan sewerage
district commission shall require the licensing of plumbers
or prohibit plumbers licensed under this chapter from en
gaging in or working at the business of plumbing." You cite
Massaxihusetts Bostding and Insurance Co., (1928 - Texas)
10 S.W. 2d 770, wherein it was held that an ordinance re
quiring plumbers to execute a $3,000.00 bond in order to
secure a license to carry on their business in the city of
Dallas was invalid.

It is my opinion that the city of Eau Claire may not law
fully require the filing of the bond and insurance policy in
question before a duly licensed plumber may engage in
plumbing in that city. In effect, such a requirement clearly
prohibits a plumber, licensed under Ch. 145, from engaging
in or working at the business of plumbing until he com
plies with it. This being so, the requirement violates sec.
145.04 (2) since that statute specifically denies to cities and
the other governmental units named the power to "prohibit
plumbers licensed under this chapter from engaging in or
working at the business of plumbing."

Even if sec. 145.04 (2) did not exist, it would still be my
opinion that the bond and insurance policy in question must
be deemed unlawful under the principle, well recognized in
Wisconsin, that where the state has entered the field of

regulation, municipalities may not make regulations incon
sistent or in conflict therewith. See Fox v. Racine, (1987)
225 Wis. 542, 545. Clearly, an ordinance of the kind in
question, denying a plumber, duly licensed by the state,
the right to act under such license in Eau Claire, unless and
until he meets the bond and insurance policy requirement of
such ordinance, is an ordinance in conflict with and incon

sistent with state law. It should here be noted that the de

cision of Massachusetts Bonding and Insurance Co. v. Mc
Kay, 10 S.W. 2d 770, 771 mentioned above, holding a bond
ing requirement of the tjrpe under consideration invalid, is
based on the rationale of City of Houston v. Richter, (1913)
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157 S.W. 189, 192, 193, in which a city's bonding require
ment imposed on a state licensed plumber was condemned as
being inconsistent with state law. Under Texas law, muni
cipalities were prohibited from enacting ordinances "incon
sistent with the laws of Texas", a statutory recognition of
the principle that where the state has entered the field of
regulation, municipalities may not make regulations incon
sistent therewith. So the above-mentioned Texas cases make

it plain that a bonding and insurance policy requirement of
the kind here in question must be condemned under the "in
consistency with state law" principle, whether embodied in
a statute (as in Texas), or found in case law (as in Wis
consin).

This opinion is not to be construed, of course, as a con
demnation of the idea that a municipality may find it wise
to impose a bonding requirement of the kind in question on
plumbers, where authorized by law to do so. There are
sound reasons why a municipality, authorized by law to do
so, may find it desirable to impose such a requirement on
plumbers. Those reasons are well set forth in State v. Dis-
triot Court In and For Burleigh County, (1934 - So. Dak.)
253 N.W. 744, 748. But no matter how sound the reasons for
the imposition of that requirement, there must be statutory
authorization for its imposition and no such authorization
now exists in Wisconsin law.

It should here be noted that this opinion has no bearing
whatsoever on the right of a city of the first, second or third
class having a system of waterworks or sewerage, or of a
village or city of the fourth class or of any township or
county or any metropolitan sewerage commission, to re
quire by ordinance that no plumbing shall be done, except
repairing leaks, without permit upon prescribed conditions.
This right to require a duly licensed plumber to obtain per
mits for his work (except repairing leaks) is provided by
sec. 145.04 (1) is indisputable, and is in no way affected
adversely by {his opinion. It should be said, however, that
this opinion does make it clear that a permit, lawfully re
quired of a plumber under sec. 145.04 (1), cannot be denied
him because he refuses compliance with a bonding and in-
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surance requirement violative of sub. (2), sec. 145.04, and
also inconsistent with the state licensing of plumbers.

JHM

Indust^'ial Commission—AuthoHty—The industrial com

mission may delegate to its deputies authority to obtain en
forcement of sec. 101.104 through district attorneys under
sees 101.24 (2) and 101.28.

April 24, 1962.

Mathias F. Schimenz,

Chairman, Indtcstrial Commission.

You have asked several questions relative to methods of
obtaining enforcement of sec. 101.104, which reads:

"101.104 Mines, tunnels, quarries, pits; operation in vio
lation of safety aids. If any shaft or workings of a mine, or
any tunnel, trench, caisson, quarry, or gravel or sand pit
is being operated or used in violation of the safety orders
of the industrial commission applicable thereto, the owner
or operator upon receiving notice of such violation from the
commission shall immediately cease such operation or use.

The operation or use of such shaft or workings of a mine,
or of such tunnel, trench, caisson, quarry or gravel or sand
pit, shall not be resumed until such safety orders have been
complied with."

You indicate that one of the reasons for your inquiry is

that, although sec. 101.24 (2) makes available to the com
mission the legal services of both the attorney general and
of district attorneys throughout the state, you have former
ly followed the practice of using the service of the attorney
general exclusively to obtain enforcement through injiinc-
tive actions.

Section 101.24 reads:

"101.24 Attorney general, district attorney, special prose

cutor. (1) The commission shall have authority to direct any
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deputy who is a citizen to act as special prosecutor in any
action, proceeding, investigation, hearing or trial relating
to the matters within its jurisdiction.

"(2) Upon the request of the commission, the attorney-
general or district attorney of the county in which any in
vestigation, hearing or trial had under the provisions of
sections 101.01 to 101.29, inclusive, is pending, shall aid
therein and prosecute under the supervision of the commis
sion, all necessary actions or proceedings for the enforce
ment of said sections and all other laws of this state relating
to the protection of life, health, safety and welfare, and for
the punishment of all violations thereof."

The legislative provision for use of facilities of 71 law
offices and special prosecutors, in addition to those of the
attorney general, is in apparent recognition of the fact that
adequate enforcement throughout the state may entail the
use of more facilities than a single law office. There may be
some cases in which local enforcement will be more ex

peditious because of a local aspect; and there may be cases
in which a question of general applicability throughout the
state makes centralized legal services desirable. Those are
largely questions of policy which cannot be anticipated.

In approach to your specific questions, however, the
commission has authority under sec. 101.24 (2) to obtain
from district attorneys every legal service which it may
obtain from the attorney general.

Your first question is:

"Under the provisions of Section 101.104, is the Industrial
Commission empowered to delegate authority to its deputies
to obtain law enforcement at the local level?"

Although you have not designated exactly what you mean
by "to obtain law enforcement at the local level", we are
assuming that you mean to take the steps necessary to
cause a district attorney to initiate appropriate legal action,
whether it be for injunction, for forfeiture, or for imposi
tion of a criminal penalty. The answer is yes.
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Sec. 101.10 (2) and (4) authorizes the commission to

enforce all laws and all its orders relating to public safety.
Section 101.10 (1) authorizes it to "employ * ♦ * deputies
and * * * other assistants as needed * * * to assign them
their duties * *

While there are principles of law which would preclude
the commission from delegating such discretionary powers
as rule-making, the enforcement functions of a modem ad
ministrative agency can ordinarily be carried out only
through delegation of administrative functions to deputies.

A deputy may be assigned duties of investigation, service
of notices and other papers, interviewing witnesses and ob
taining evidence, making reports to local officials, or sign
ing complaints and such other documents as are necessary
to carry out the functions of the agency which he repre
sents. This would include such steps as serving notices of
violation under sec. 101.104, reporting violations to a dis
trict attorney for forfeiture actions, signing complaints to
initiate criminal proceedings, requesting civil action on
behalf of the commission to obtain injunctions, and assist
ing district attorneys in obtaining evidence.

Your second question is:

"In signing a complaint against an employer for viola
tions of an administrative code provision where extreme
danger to workmen is involved, does a Commission Deputy
become personally liable for such action?"

The opinion was given in 49 OAG 43, 45, that if an in
dividual signs a complaint "in good faith and without mal
ice, * * * believing that there is probable cause to believe
that a crime has been committed and that the accused is the

person involved, no liability would attach to the individual."

The discussion there is equally applicable here and will not
be repeated.

Your third question is:

"In the same set of circumstances, does the Deputy have
immunity from charges of false arrest? If a judgment is
obtained, would the state pay it?"
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You do not state tilie circumstances under which you anti
cipate that a deputy might have occasion to make an arrest.
It would be no more necessary for a deputy to make an ar
rest to "obtain an enforcement at the local level" than it

is to obtain enforcement at a state level. We know of no

statutory authority for a deputy of your commission to
make an arrest. Signing a complaint to initiate a proceeding
and making an arrest are two distinct functions. The
"false arrest" charges would arise in connection with the
latter function; and liability for the former are discussed
under the preceding heading.

If a deputy of your commission should sign a complaint
to institute a criminal proceeding, a warrant of arrest
would then be served by a peace officer. If the deputy
should make the reports or requests necessary to bring suit
for injunction or other civil action, no arrest would be
involved.

RGM

Vetemns—Widows—Gra/nd Amiy Home—^Discussion of
sec. 45.87 (6) relative to eligibility requirements of veter
an's widow for admission to Grand Army Home.

April 25, 1962

John R. Moses,

Director, Department of Veterans Affairs.

You have asked whether a widow of a partcular veteran
is eligible for admission to the Grand Army Home for Ve
terans at King. Your question involves the interpretation of
sec. 45.87 relative to eligibility of a woman whose marital
status is questioned.

You submit the following pertinent facts:

The widow applicant married husband No. 1 in 1917 at
Winona, Minnesota. This husband in fact was using an as-
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sumed name and was already marriedi iShef was informed
that he died in Arkansas, and subsequently married husband
No. 2 on June 30, 1928. She left husband No. 2 in 1936 with
the idea that he would obtain a divorce. She received a

newspaper article stating that the divorce action was start
ed in 1940. She assumed that the divorce was granted and
married the veteran on May 26, 1944, in St. Charles, Mis
souri.

This veteran had a previous wife No. 1, but lived with
her a day or two and separated. He received word that she
died in a hospital prior to marrying the applicant. The ve
teran was later informed that wife No. 1 was still living.
The veteran then obtained an annulment from the applicant
and started divorce action against wife No. 1. Upon com
pletion, the veteran remarried the applicant in Jackson,
Michigan, on July 15, 1952.

The applicant never dissolved her marriage to husband
No. 2 until 1960. No information is available as to husband

No. 1. The veteran died on December 15,1960, at La Crosse,
Wisconsin.

The following sections of the statutes are applicable and
must be considered:

V45.37 (6) ADDITIONAL ELIGIBILITY REQUIRE
MENTS OF WIDOWS. The widows of veterans who would
be eligible if living, are eligible if:

"(a) They were married to and living with their veteran
husbands not less than 10 years immediately prior to the
death of the veteran, or were married to the veteran at the
time the spouse entered the service and were widowed by
the death of the spouse in the service or as a result of
physical disability incurred during such service and before
they were married 10 years, or the period in which they
were married and lived with the spouse plus the period of
their widowhood is 10 years or more; and

tot: its **»

"245.03 Who shall not marry; divorced persons. (1) No
marriage shall be contracted while either of the parties has
a husband or wife living, * * *"
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"245.24 Removal of impeidiments to subsequent marriage.
If a person during the lifetime of a husband or wife with
whom the marriage is in force, enters into a subsequent
marriage contract in accordance with s. 245.16, and the
parties thereto live together thereafter as husband and
wife, and such subsequent marriage contract was entered
into by one of the parties in good faith, in the full belief
that the former husband or wife was dead, or that the
former marriage had been annulled, or dissolved by a di
vorce, or without knowledge of such former marriage, they
shall, after the impediment to their marriage has been re
moved by the death or divorce of the other party to such
former marriage, if they continue to live together as hus
band and wife in good faith on the part of one of them, be
held to have been legally married from and after the re
moval of such impediment and the issue of such subsequent
marriage shall be considered as the legitimate issue of
both parents."

For the purpose of this opinion, it is assumed that the
deceased veteran, through whom the applicant claims eligi
bility, had all basic eligibility requirements.

The key to this applicant's eligibility is whether she is the
widow or was this veteran's legal wife for a period of 10
years, including the period of her widowhood, immediately
preceding the application.

The term "widow" is defined in Webster's New Interna

tional Dictionary (3d ed) as "a woman who has lost her
husband by death and has not since remarried." See also
WiU of Buchanan, (1933) 213 Wis. 299, 251 N.W. 250.

Prior to enactment of sec. 245.24 by ch. 218, Laws 1917,
(formerly sec. 245.32) actual contract of marriage after
the removal of the impediment was necessary to have a
valid marriage. Hall v. Industrial Commission, (1917) 165
Wis. 364,162 N.W. 312.

On the basis of the facts it may be presumed that the
veteran lived as husband in good faith with his now widow.
By sec. 245.24, the marriage was valid after the widow's
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1960 divorce became final. See Estate of Tufts, (1938) 228
Wis. 221, 280 N.W. 309; Hoffman v. Hoffman, (1943) 242
Wis. 83, 7 N.W. 2d 428.

The legislative intent is clear that there must have been
a valid marriage during which the widow lived with her
veteran husband for not less than 10 years immediately
prior to his death, or that the period during which they
were validly married and living together, plus the period of
her widowhood, must amount to 10 years or more.

This applicant widow does not meet the requirements of
sec. 45.37 (6) (a) to establish her eligibility to enter the
Grand Army Home at King, because her marriage to the
veteran did not commence until her divorce from a former

husband became final in 1960.

RGM

Teachers—Retirement Fund—Survivors—^Teacher who

should have but did not contribute to state teachers retire

ment fund prior to her death may not be classed as a mem
ber of a combined group of said system for coverage under
OASDI for self and surviving children.

April 25, 1962.

Ray L. Lillywhite,
Exxccutive Secretary,
State Teachen^s Retirement Board.

From your statement of facts it appears that Mrs. P. was
born on November 25, 1928. She was a full-time teaching
assistant at the University of Wisconsin from September
1952 to June 1953 and from September 1955 through Feb
ruary 1961. During this period she was employed half-time
in the mathematics department at $200 per month and part-
time in the extension division where she earned over $200
in each of the months in question. University officials are
in agreement that she was carrying a full-time teaching
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load during these periods. However, no deposits were made
by or for her in the state teachers retirement system.

Mrs. P. died in 1961. Federal officials who are adminis

tering social security have inquired whether she should have
been a member of the combined group of the teachers re
tirement system, and if so, whether such membership would
have given her social security coverage and her children de
pendent benefits under the OASDI.

You have requested my opinion concerning:

1. The eligibility of Mrs. P. for membership in the state
teachers retirement system and the date of such eligibility.

2. Her status with respect to the combined group and
separate group.

3. The responsibility of the state teachers retirement
board in connection with this case.

Sec. 42.35 (1) and sec. 42.28, Stats, of 1951, provided:

"42.35 Classification, exceptions. (1) Members of each
retirement association, all of whom shall be members of the
state retirement system, are classified as follows:

"Class A. All persons who, on the day preceding July 8,
1921, were members of, or entitled to a benefit from, the
teachers' insurance and retirement fund.

"Class B. Senior teachers employed in the public schools,
the teachers colleges or the university, after July 8, 1921,
who prior to said date were teachers in any of said schools
but were not members of the teachers' insurance and re

tirement fund.

"Class C. All members not included in Class A or in Class

B."

"42.28 University retirement association. The university
retirement association shall include as members all senior

teachers in the university and all teachers and former
teachers in the university who have a credit in the retire
ment deposit fund or have a reserve in the annuity reserve
fund, but shall exclude all part-time teachers at the uni-
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versity below the grade of instructor and all teachers who
are or may be entitled to any benefit from the Carnegie
foundation for the advancement of teaching under any
plan in force prior to the seventeenth day of November,
1915."

Sec. 42.20, Stats, of 1951, provided in part:

"42.20 Definitions. * * *

" 'Senior teacher* designates a teacher who shall have ar
rived at the twenty-fifth birthday anniversary on the first
day of July preceding.

" 'Teacher' means any person legally or officially employ
ed or engaged in teaching as a principal occupation.

" 'Teaching' includes the exercise of any educational
function for compensation, in any of the public schools, the
teachers colleges, or the university, or in any school, col
lege, department or institution, within or without this
state, in instructing or controlling pupils or students, or in
administering, directing, organizing or supervising any
educational activity."

Since Mrs. P. was bom November 25, 1928, she did not
become twenty-five years of age until November 25, 1958.
Consequently, she was not a "senior teacher" when she
taught during the period from September 1952 to June of
1958. Although she was a "teacher" in the university dur
ing said period, she did not "have a credit in the retirement

deposit fund or have a reserve in the annuity reserve fund"
since she had made no contribution whatever to the state

teachers retirement system. Thus, during said period she
was not a member of the university retirement association
under sec. 42.28 or a member of the state teachers retire

ment system under sec. 42.85 (1).

The statutes quoted above had not been changed at the
time that Mrs. P. began to teach in September of 1955.

In the meantime Wis. Adm. Code TR 8.01 became effec

tive and read in part:
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"The board will deem it prima facie evidence that teach
ing is a person's principal occupation if a person is engaged
in teaching amounting to 50% or more of what is con
sidered a normal load of a regular full-time teacher in the
same school, college or university * *

During all of the 1955-1956 school year and for some time
thereafter Mrs. P. was one of the "senior teachers" in the

university. Under sec. 42.28, Stats, of 1955, she was a mem
ber of the university retirement association, and under sec.
42.85 (1) of said statutes she was a Class C member of the
state teachers retirement system.

Sec. 42.241 (1), (2), (3) and (4), Stats, of 1957, as
created by ch. 12, Laws 1957, provided:

"42.241 SYSTEM DIVIDED; REFERENDUM ON
OASI. (1) Division Into Groups. The state teachers retire
ment system is divided into two parts known as the separ
ate group and the combined group.

"(2) Combined Group. The combined group shall be
composed of:

" (a) Members who indicate in accordance with this sec
tion that they desire coverage under an agreement under
section 218 of Title II of the federal social security act;

" (b) Individuals who become members after the effective
date of this section (1957);

"(c) Inactive and retired members who become active
members after said date; and

"(d) Persons who become members of the combined
group under par. (b) or (c) shall become members of the
combined group on or after July. 1, 1957.

"(3) Separate Group. The separate group shall be com
posed of all other members.

"(4) Information And Forms To Be Furnished to Mem

bers. Not later than April 15, 1957, or not more than 15
days after the effective date of this section (1957) if such
date is after March 31, 1957, the executive secretary shall
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mail or deliver to each person who is an active member on
the effective date of this section (1957) information con
cerning the contributions, benefits and other features of the
2 groups into which the system is divided under this sec
tion, together with an envelope addressed to the system,
with postage prepaid, and a form to be signed and returned
to the office of the system by each member who desires to
become a member of the combined group. A member who
chooses to become a member of the combined group shall
thereby elect to become subject to the laws relating to the
combined group, and the form provided under this subsec
tion shall contain a statement to that effect."

Sec. 42.20 (6r), Stats, of 1957, as created by ch. 12, Laws
1957, provided:

"(6r) (a) 'Member' means a person who, as a result of
having been engaged in Wisconsin teaching, has a credit in
the retirement deposit fund or a reserve in the annuity re
serve fund, or who is or may be entitled to a present or
future benefit under the teachers' insurance and retirement

law as provided by s. 42.51.

" (b) For the purposes of s. 42.241:

"1. 'Active member' means a member who is not receiv

ing an annuity under s. 42.242, 42.49 or 42.51 and who has
made a required deposit in the retirement deposit fund
based on earnings after June 30, 1956, * * *

"2. 'Inactive member' means a member who is not re

ceiving an annuity under s. 42.242, 42.49 or 42.51, who has
not made a required deposit in the retirement deposit fund
based on earnings after June 30, 1956, and is not on a
leave of absence from a Wisconsin teaching position.

"3. 'Retired member' means a member who is receiving
an annuity under s. 42.242, 42.49 or 42.51.

"(c) Each member shall be a member of the separate
group or the combined group, upon completion of the pro
cedures under s. 42.241; except that if less than a majority
of the members of the combined group vote in favor of
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OASI coverage in a referendum under s. 42.241 (11), all
members shall thereafter be deemed members of the separ
ate group."

Mrs. P. was not a "member" within the meaning of sec.
42.241 because she never had a credit in the retirement de

posit fund or a reserve in the annuity reserve fund, and
she did not teach prior to 1921 and consequently could not
have been entitled to any benefit under the teachers' insur
ance and retirement law which existed prior to said year.
Mrs. P. was not an "active member" within the meaning of
sec. 42.241 because she had not made a required deposit in
the retirement deposit fund based on earnings after June
80, 1956, or based on any other earnings. Therefore, the
executive secretary of the state teachers retirement system
had no right or obligation under sec. 42.241 (4) to deliver
to her information and other documents for the purpose of
enabling her to elect membership in the combined group.

Mrs. P. never became an "inactive member" within the

meaning of sec. 42.20 (6r) (b) 2 because she never had a
credit in the retirement deposit fund or a reserve in the
annuity reserve fund or was entitled to a benefit under the
teachers' insurance retirement law and hence never became

a "member" within the meaning of sec. 42.20 (6r) (a).

From the foregoing it appears that Mrs. P. did not be
come a member of the combined group of the state teachers
retirement system and did not become subject to social
security coverage which was extended to members of the
combined group under sec. 42.241 (12) of the Wisconsin
Statutes of 1957.

Therefore, it is my opinion that the state teachers retire
ment board does not have any responsibility in this case.

This conclusion appears to coincide with the conclusion
reached by the assistant general counsel to the bureau of
old age, survivors and disability insurance of the social se
curity administration in the department of health, education
and welfare, who advised the division of claims policy as
follows: "It is apparent, however, that the privilege of ex-
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pressing a desire for or against coverage under the State's
section 218 agreement is available only to those individuals
who are members of the retirement system which has been
divided. Accordingly, it would not be in accord with the
terms of the Act to extend such privilege to an individual
after such individual has, by reason of his death, ceased
to be a member of the system."

JRW

Words and Phrases—Clerks of Court—Alimony and de
pendent children payments received by clerk of court and
deposited in public depository, constitutes public deposit
under 34.01 (1) and public moneys under 34.01 (5).

April 26, 1962.

Wm. E. Nuesse,

Commissioner of Banks.

You have requested my opinion as to whether funds re
ceived by a clerk of the court "in connection with alimony
payments, payments for dependent children, etc.," which are
received from private individuals and paid out to other
private individuals, all pursuant to an order of the court,
are public deposits under the provis'ions of sec. 34.01, when
deposited by the clerk of court in a public depository.

Section 34.01, relating to public deposits, contains the
following definitions:

(1) 'Public deposit' shall mean moneys deposited by
* any county * * ♦ or officer of any governmental sub

division of the state, or any court of this state, in any state
bank, savings and trust company, mutual savings bank, or
national bank in this state, including private funds held in
trust by a public officer for persons, corporations or asso
ciations of individuals.

4: «

«4: * *
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"(3) 'Public depositor' shall mean * * * any county * * »
or officer of any governmental subdivision of the state or
any court of this state which deposits any moneys in a pub
lic depository.

"(5) 'Public moneys' shall include all moneys coming in
to the hands of * * * any * * * officer of any governmental
subdivision of the state, or the clerk of any court in this
state, by virtue of his office without regard to the owner
ship thereof."

In the case of Tesch v. Board of Deposits, 237 Wis. 527,
it was held that moneys contributed by the city of Milwau
kee and policemen to the . Milwaukee policemen's annuity
and benefit fund of which fund a retirement board is the

administrator and the city treasurer is the custodian, are,
when deposited in a designated depository bank in a special
account in the name of such fund, considered "public de
posits" or "public funds" or "public moneys" under sec.
34.01. In that case the court said at p. 531;

"The money here involved is considered a 'public deposit'
within sec. 34.01 (1), Stats., because it was deposited by a
commission or board or officer of a governmental subdivi
sion of this state. Were it a private fund held in trust, it
would still fall into this classification. There is no question
but what this fund was money coming into the hands of the
city treasurer by virtue of his office. The duty as custodian
is coupled with the office of the city treasurer. Therefore,
the fund constitutes 'public moneys' as defined by sec. 34.01
(5)."

In the case of the alimony payments and payments for
dependent children, they constitute money coming into the
hands of the clerk of the court by virtue of his office. His
duty as custodian of these funds is coupled with the office
of clerk of the court. Under sec. 34.01 (1) they are a
"public deposit" even though they might be construed to
be "private funds held in trust by a public officer for per
sons." They would likewise be "public moneys" within sec.
34.01 (5) "without regard to the ownership thereof."



42 Opinions of the Attorney General

Sec. 59.12, Wis. Stats., enumerates the clerk of the cir
cuit court as one of the county officers.

In 21 GAG 131, it was stated:

"The office of clerk -of -the court is a constitutional office.

The county board having authority to designate county de
positories, it follows that, as to all money directed to be
paid to the clerk of -the court, the county board shall desig
nate the clerk of the court's public depositories and that, on
depositing such public moneys in the banks heretofore desig
nated by the county board, -the clerk of the court will have
complied with the provisions of and have the protection of
chapter 84 of the statutes.

9|:

"It follows that moneys deposited in accordance with the
provisions of chapter 34 by any such commission, commit
tee, board or officer of any government subdivision of the
state are within the provisions and protection of chapter 34.

"Clerks of the courts come within the provisions and
have the protection of chapter 34 of the statutes."

That opinion also specifically held that moneys held in
trust by the superintendent of the home for dependent
children at Milwaukee for the benefit of wards of the home

are public moneys and come within the provisions and pro
tection of ch. 34 of the Wisconsin Statutes.

In view of the aforesaid comprehensive statutory defini
tions and the rulings based thereon, it is my opinion that
the alimony payments and payments for dependent children
when received by the clerk of court by virtue of his office
and deposited in a public depository, constitute a "public
deposit" under sec. 34.01 (1) and "public moneys" within
sec. 34.01 (5).

JRW

Licenses—Restaurant—Board, of Health—^Discussion of
license requirements relative to industry or private club or
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caterers serving food to persons drawn from the general
public.

April 27, 1962.

Carl N. Neupert,

State Health Officer.

You ask my opinion on four questions relative to state su
pervision of restaurants through the state board of health.

Two of such questions are these:

(1) Does the state board of health have the authority to
require a restaurant permit of an industry or private club
which prepares, sells or serves meals or lunches to its em
ployees, or to its members and guests, even though uninvited
members of the general public are excluded from receiving
such services ?

(2) Does such board have the authority to require a res
taurant permit of caterers who prepare or serve or sell
meals or lunches to employees of industrial establishments,
members of private clubs and their guests, wedding parties
and their guests?

It is my opinion that both of these questions should be
answered "Yes."

As to the first question: Sec. 160.01 reads as follows:

"(2) 'Restaurant' means and includes any building, room
or place wherein meals or lunches are prepared or served
or sold to transients or the general public, and all places
used in connection therewith. 'Meals or lunches' shall not

include soft drinks, ice cream, milk, milk drinks, ices and
confections. The serving in taverns of free lunches consist
ing of popcorn, cheese, crackers, pretzels, cold sausage,
cured fish or bread and butter shall not constitute such

taverns to be restaurants. The term 'restaurant' does not

apply to churches, religious, fraternal, youths' or patriotic
organizations, service clubs and civic organizations which
occasionally prepare or serve or sell meals or lunches to
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transi^ts or the general public nor shall it include a/ny
private individual selling foods from a movable or tempor
ary strnid at public farm sales.'*

The term "general public" is interpreted to mean "mem
bers of the general public." If the persons served were
limited, for example, to members of a particular race, creed
or color, they would not, as such, be members of the general
public. If, for example, a university club limits its member
ship to persons who have attended a university or college, it
does not draw its membership from the general public, and
therefore would not be within the rule. On the other hand,
if employees, members and guests are all chosen from the
general public, it would seem that they are part of the gen
eral public and entitled to the protection contemplated by
the statute.

As to the second question:

The caterer prepares meals for sale to members of the
general public when the persons so served are employees of
industrial establishments, members of private clubs and
•their ^ests, wedding parties and their guests. Again, all
such persons are drawn from the general public.

Your third question is: Does the state board of health
have the authority to require a restaurant permit of cater
ers who prepare meals and lunches for sale to operators of
automatic vending machines and equipment, or operators of
restaurants? My opinion is that it does, have such authority.
Under sec. 160.01 (2) a restaurant is not only a building,
room, or place wherein meals or lunches are served or sold
to the general public, but also any building, room or place
wherein meals or lunches are merely prepared for eventual
serving or sale to transients or to the general public. Clear
ly, a caterer preparing meals or lunches for sale to transi
ents or to the general public in restaurants or through the
medium of automatic vending machines is operating a res
taurant in the place where such meals or lunches are pre
pared. In answering this question affirmatively, I am as
suming, that the automatic vending machines therein men-
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'tioned are accessible to and for the use of transients or

members of the general public.

Your fourth question is: Should the answer to any of
these three [preceding] questions be in the affirmative,
would the state boai^ of health be required to adopt ad
ministrative rules, defining the term "general public" and
spelling out which establishments would be required to
have a license as a result of this definition? If the board, as
the result of the answers hereinabove. given, specifically
^opts a statement or statements of general policy or an
interpretation or interpretations of a statute or statutes in
order to govern its enforcement or administration of the
restaurant licensing law of this state, then it must issue
and file such policy statement or statements and such sta
tutory interpretation or interpretations as a rule. See sec.
227.01 (4). The board is free, however, to determine wheth
er or not it wishes to adopt specifically such statements and
interpretations, and to determine whether or not, in doing
so, it should define the term "general public" and spell out
which establishments are required to. have a restaurant li
cense as a result of such definition.

ENW

Driver's license—Revocation—Penalty—Those who drive
•on the public highway after the driving privileges have been
revoked and never properly reinstated are subject to the
penalty prescribed by 343.44 (2).

April 27, 1962.

Nick F. Schaeper,

District Attorney, Outagamie County.

You ask for my opinion concerning the status of an in
dividual driving without a license subsequent to expiration
of the revocation period. The question is whether such per
son should be charged with operating a motor vehicle after
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revocation in violation of sec. 343.44, or merely operating
with no driver's license in violation of sec. 343.05 (1).

The rule is stated in State v. Stehlek, (1593) 262 Wis. 642,.
645, 56 N.W. 2d 514, that driving of automobiles upon a
public highway is a privilege, and not property right, and ia
subject to reasonable regulation under the police power in
the interest of public safety and welfare.

The following sections of the statutes must be considered
and interpreted together:

"343.05 Operators to be licensed; exceptions. (1) Except
as provided in sub. (2), no person shall operate a motor
vehicle upon a highway in this state unless such person has
a license issued to him by the department, which license is
not revoked, suspended, canceled or expired. A valid chaf-
feur's license satisfies the requirements of this section
only when the licensee is operating a vehicle in the per
formance of his duties as chauffeur.

<(# 4: :{(

" (3) Any person violating sub. (1) may be fined not more
than $100 or imprisoned not more than 6 months or both."

"343.38 License after revocation or suspension; reinstate
ment of non-resident's operating privilege. (1) LICENSE
AFTER REVOCATION. Except as provided in ss. 343.10
and 343.39, the department shall not issue a license to a
person whose operating privilege has been duly revoked
unless the period of revocation has expired and such person:

" (a) Files with the department an application for license
■together with the required fee; and

" (b) If the commissioner so prescribes, passes an exami
nation including the tests specified in s. 343.16 or such
parts thereof as the commissioner may require; and

"(c) Unless 3 years have elapsed since the expiration of
the period of revocation, files with the department proof of
financial responsibility in the amount, form and manner
specified in ch. 344. Such proof of financial responsibility
shall be maintained at all times during such 3-year period
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Tsrhen the license is in effect. No such proof shall be required
for a vehicle subject to the requirements of s. 40.57, 194.41
or 194.42 or a vehicle owned by or leased to the United
States, this state or any county or municipality of this
state."

"343.44 Driving after license revoked or suspended. (1)
No person whose operating privilege has been duly revoked
or suspended pursuant to the laws of this state shall oper
ate a motor vehicle upon any highway in this state before
he has obtained a new license in this state or his operating
privilege has been reinstated under the laws of this state.
No person whose regular license has been duly revoked or
suspended pursuant to the laws of this state, but whose
chauffeur's license is still valid, shall operate a motor ve
hicle upon any highway in this state other than as a chauf
feur before he has obtained a new license or has had his

license reinstated under the laws of this state.

"(2) Any person violating this section may be fined not
less than $50 nor more than $200 or imprisoned not more
than 6 months or both, except that if a person violates this
section after having had his operating privilege revoked
because of a conviction of any offenses mentioned in s.
343.31, he shall be imprisoned not less than 2 nor more than
30 days for the first violation of this section and shall be

imprisoned 60 days for the second such violation and 180
days for the third and each subsequent violations."

Subsection (1) of section 343.05 states the general re
quirement that all persons must be licensed in order to
operate a motor vehicle on the highways of this state. See
State V. StehleJc, supra, and State v. S^raphine, (1954) 266
Wis. 118, 62 N.W. 2d 403.

Section 343.44 (1) is applicable to a different class of
drivers—^those whose licenses have been revoked after hav

ing acquired such licenses in compliance with section 343.05
(1). The applicable penalty to this class of drivers is pre
scribed in subsection (2) which carries a mandatory pro
gressive jail sentence, instead of the lesser penalty of fine
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or jail sentence or both for those who violate section 343.05-
(3). Also section 343.38 provides for more stringent re
quirements for reinstatement after revocation than for an^
initial applicant.

Section 343.05 (1) prohibits all persons, except those ex
pressly exempted, from operating a motor vehicle upon the
highways without a license. This subsection clearly speaka
in terms of persons whose privilege to drive has not been
suspended or revoked, while subsection 343.38 applies only
to those whose operating privileges have been duly revoked..

When read together, the several statutory provisions cited
above evince the legislative intent that different penalties
apply to those driving after revocation from those whn
never suffered revocation of the privilege. See 44 OAG 306.

The purpose of applying a more severe penalty to those
who have their licenses revoked but drive before reinstate

ment is to protect the public. By requiring that such per
sons be insured prior to reinstatement, the legislature has
recognized the need to insure that such persons will be able
•to pay for any damages resulting from their operation of a
motor vehicle. The legislature deems this class of drivers to
be more dangerous and irresponsible on the highways and
has fixed a more severe penalty to discourage the unlawful
practice.

It is my opinion that those who drive after revocation and
before their driving privileges have been reinstated by
meeting the requirements of section 343.38 have violated
section 343.44 (1).

RGM

School District—Agreement—^Unified school district is
authorized by sees. 40.095 and 40.22 to enter into deferred
use plan transaction with U. S. Dept. Health, Educ. and
Welfare for acquisition of a site for future school buildings.



Opinions op the Attorney General 49

May 1,1962.

Angus B. Rothwell,
Superintendent of Public Instruction.

Under the Federal Property and Administration Service
Act of 1949, as amended, (48 U.S.C.A. sec. 471 et seq.) cer
tain federal agencies are authorized to dispose of surplus
federal property. The secretary of health, education and
welfare is empowered pursuant to sec. 484 (k) thereof to
convey surplus property to the states and their subdivisions
and educational instrumentalities for school, classroom
and other educational uses. In accordance with a deferred
use plan promulgated by the department of health, educa
tion and welfare there is under consideration a proposal
whereby certain surplus real property of the United States
in the Racine unified school district will be transferred to
such school district as a site for a future high school. An
opinion has been requested as to the authority of the school
district to enter into and acquire the property pursuant to
such plan.

Under this deferred use plan as promulgated by the de
partment of health, education and welfare, a program or
plan of construction of school buildings on the surplus
property is submitted. If approved, then a fair value of the
property is arrived at and the property conveyed to the
school district by quitclaim deed setting forth the terms
and conditions of the conveyance. It will be provided that
no later than eight years after the date of the deed the
school district must have completed the contemplated build
ing construction and placed it in use. Until such time as
the building program is completed and put in use, the dis
trict is to pay annually one-twentieth of such fair value,
plus interest at a prescribed rate upon the unpaid balance.
After such school facilities are constructed and placed in
use, the district will not be required thereafter to pay such
annual payment, but shall be entitled to a public benefit
allowance or credit for the entire remaining unpaid bal
ance of the fair value. There will be a provision in the deed
prohibiting the school district from selling, encumbering or
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otherwise disposing of the property within the twenty-
years without the consent of the department of health,
education and welfare. The deed will contain a provision
that if the school district discontinues use of the property aa
a school site at any time within twenty years from the date
of the deed or otherwise breaches any of the terms of the
deed, the title to the property will revert to the United
States.

There also will be an escrow agreement for the deposit
of an executed quitclaim deed from the district conveying
the property back to the United States. If the school district
does not complete the construction of the school facilities
and place it in use within the eight-year period, or fails to
make an annual pajmient required of it, this quitclaim deed
will be delivered to the United States and the school district
will lose all rights in the property. On the other hand, if the
school district completes the contemplated construction and
places it in use at any time within the eight-year period,
then the quitclaim deed from the district will be returned
to it and the escrow agreement will end.

The school district will incur no liability to make any of
the annual payments during such eight-year deferred use
period. It can decide not to continue the program and de
cline payment of an annual payment. The only result will
be a loss of whatever amount it had previously paid and a
termination of any and all of its rights, title and interest in
the property by the delivery of the deed held in escrow.

If, after having completed the construction and placed it
in use during the eight-year deferred use period, the school
district should breach any of the terms and conditions dur
ing the twenty years, such as failing to continue to use it
for school purposes, then the property will revert to the
United States. The only liability of the district in that situa
tion would be under a provision that it will be responsible
for the decrease in value of the property not due to reason
able wear and tear, acts of God and any alterations or con
versions made to adapt the property to the educational use
for which the district acquired it, and for any costs incurred
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in recovery of title under the reverter provision. However,
it will be provided that after the proposed school facilities
have been constructed and put in use, the district may ob
tain the property free of the several conditions by paying
to the department of health, education and welfare, or its
successor in function, the amount of the stated fair value
remaining after crediting thereon the total of any payments
of principal made during the deferred use period and also
after crediting thereto a public benefit allowance of one-
twentieth of the fair value for each year that the school fa
cilities have been in use.

The Racine unified school district is an independent legal
entity existing under the provisions of sec. 40.095. It is a
body corporate which by subsec. (4) thereof is specifically
empowered to acquire, hold and dispose of property. Subsec.
(5) grants the board of a unified school district all the
powers granted to common school district boards by sees.
40.29, 40.30, 40.31, 40.33, 40.34 and 40.35 Stats. Said sub
sec. (5) also provides that a unified school district board
has all the powers of a common school district meeting as
set forth in sec. 40.22 Stats., except that provided in subsec
(3). Subsec (3) of sec. 40.22 is omitted from the powers
granted as being inappropriate. It authorizes a common
school district meeting to elect the district board. Sec.
40.095 (3) provides for the election of the members of the
board of a unified school district.

Sec. 40.22 provides in part:

"40.22 Powers of annual district meeting. The annual
eommon school district meeting may:

"(4) BUILDING SITES. Designate sites for district
schoolhouse or teacherages and provide for the erection
thereon of suitable buildings or for the lease of suitable
buildings for a period not exceeding 20 years with annual
rentals as fixed by the lease.

"(5) TAX FOR SITES, BUILDINGS AND MAINTEN
ANCE. Vote a tax to purchase or lease suitable sites for
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school buildings, to build, rent, lease or purchase school-
houses or teacherages or out-buildings, and to furnish, equip^
and maintain the same, which tax may be spread over as
many years as may be required to pay any obligations
authorized or approved at such meeting, including pajrment
of rentals due in the future years under any lease then
authorized.

"(9) PAY DEBTS. Vote a tax as necessary to discharge
any debts or liabilities of the district.

By the above quoted provisions of sec. 40.22 a common
school district has the power to obtain sites for the erection
thereon of suitable school buildings by purchase of property
or by leasing property for such purpose. An annual common
school meeting is given the authority by subsec. (4) to se
lect the sites for school buildings and by subsec. (5) the
power to vote a tax to obtain such sites. It is specifically
provided in subsec. (5) that a tax therefor may be spread
over as many years as are required to pay any obligation
authorized or approved at the meeting, including payment
of rentals in future years under a lease if that is the method
the meeting selects to obtain a site. See 31 OAG 266, 267. If
under whatever arrangement is adopted a district incurs a
debt or liability subsec. (9) authorizes a tax to pay it. Such,
overall powers of a district meeting certainly would include
the authorization for entering into an option to acquire a
site.

Sec. 40.29 (1) provides:

"40.29 District board; duties. (1) Subject to the authority-
vested in the district meeting and to the authority and
possession specifically given to other officers, the school
district board shall have the possession, care, control and
management of the property and affairs of the district."

On occasions school boards, in embarking upon proposing
construction of new or additional school buildings to the
annual meeting, and as the result of preliminary investiga-
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tion of suitable sites, have taken options on property and
then presented them to the annual meeting for decision as
to what site is to be selected. It has been deemed that the
taking of such options or proposals by the district board
for submission to the electors falls within the authority
^iven the board by sec. 40.29 (1) as being an affair of the
district. But, even if it were not, still it would be within the
power of a district meeting to authorize the board to obtain
an option to purchase or lease property and submit it at a
later meeting for final approval of that site and authoriza
tion to exercise the option and complete a purchase pursuant
thereto.

All of the above would be within the power of the board
of a unified school district, as it is specifically given these
powers by sec. 40.095 (5). The only limitation thereon is
that subsec. (5) says that before the board of a unified
school district can issue bonds or incur any indebtedness it
must obtain approval thereof by the electors in any instance
where a common school district is required to obtain such
prior approval. But, this is merely a matter of the me
chanics of exercise of the power of the district and does not
go to the power itself, for when such approval is obtained
then the board has the authority and power to take the
necessary steps to complete the transaction. In this connec
tion, as previously noted, the school district incurs no lia
bility that can be enforced against it. It incurs no debt by
agreeing to make the annual payments during the deferred
use period. Upon failure to make a pajrment all that results
is a default in the conditions of the deed which triggers a
reconveyance back by delivery of the escrowed quitclaim
deed and a cancellation of any and all right or interests of
the district in the property.

In addition, sec. 40.801 authorizes school boards to re
ceive, accept and use gifts or grants of "furniture, books,
^uipment, supplies, monies, securities or other property
used or useful for school and educational purposes." Unless
the words "other property" are to be restricted to personal
property, this provision would include real property. If it
were viewed that the amount of the fair value of the pro-
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perty which is not paid by annual payments during the de
ferred use period is a gift, this provision would authorize
the acceptance and receipt thereof. Historically, in years
gone by, many sites were donated by the owners for use for
school purposes, with a reverter provision when no longer
so used. Sec. 40.22 (8) takes cognizance of this in providing
that any removal of buildings in such cases must be within
eight months after use as a school ceases.

Probably the closest this plan fits into conventional trans
actions is as an option to acquire the property in fee simple
absolute by the making of the annual payments during the
deferred use period and then utilization of the property
thereafter for twenty years in operation of a public school
thereon. However, it does have the elements of a conveyance
with conditions subsequent and a reverter provision.

Whether the transaction be viewed as an option, a con
veyance upon condition with a reverter, or a lease, there is
ample authority in the Wisconsin statutes for a school dis
trict to enter into it. It is, therefore, my opinion that he
Racine unified school district is authorized to enter into the

deferred use plan arrangement outlined.

HHP

Words and Phrases—Dependent Children—^Discussion of
49.19 (4) (b) relative to aid to dependent children. "Re
sided" as used in the statute is not synonymous with "domi
cile" and one year limitation is to prevent abuses of statute.

May 2, 1962.

Wilbur J. Schmidt,

Director, Department of Public Welfare.

You have asked a number of questions relative to the
eligibility of a child for aid where such child comes from
outside of the state into Wisconsin.
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You have stated your questions as follows:

1. "Our first question is whether a child transferred un
der Section 48.98 with permission of the Wisconsin State
Department of Public Welfare would after the period of one
year residence in the foster home become a charge of the
county in Wisconsin under Section 49.19 (10)."

2. "Our second question is whether a child whose custody
has been given by a court in another state to the welfare
department of that state and placed by such welfare depart
ment in the home of a relative in Wisconsin would after
the period of one year gain a residence in Wisconsin so as
to be eligible for a grant of Aid to Dependent Children from
the Wisconsin county where such child was present on the
basis of Section 49.19 (4) (b), Stats."

8. "Our third question is whether a child whose custody
has been given to a private individual who places the child
in the home of a relative in Wisconsin for one year would
gain a residence under Section 49.19 (4) (b), Stats., so as to
establish eligibility for a grant of Aid to Dependent Child
ren in the county where such child is present."

4. "Would the answer to this question be any different if
the court in the other state had given custody directly to the
relative in Wisconsin or had instructed the person granted
custody to place the child with the relatives in Wisconsin?"

You also state, "In all of the above cases, we are assuming
that the court in the other state has found that the child
should be taken from the custody of the parents and has
placed such custody or guardianship in the party indicated
in the question. We would assume that as long as the court
makes a placement or custody in other than the parents, it
is immaterial whether the parental rights have been termi
nated. We would also assume that it is immaterial that the
child under each of these questions would have required sup
port for the first year from public funds provided by the
state in which the child previously was present and brought
before the court."

Dependent children are eligible for aid in all of the situa
tions which you have mentioned.
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Section 49.19 (4) (b), reads in part as follows:

"Each child to be eligible for aid shall have resided in the
state for one year immediately preceding the application for
such aid * *

The question is: What is meant by "resided"?

It was early pointed out in 18 GAG 549 that a child may
obtain a residence for school purposes even though the
child's parents may not have established their residence in
the school district. The rule is stated as follows:

"While it may be the general rule that a minor child's
residence is the same as that of his parents, yet, for school
purposes, such child may have a residence other than that
of his parents. Where a child of school age is sent or goes in
to a school district with the primary purposes of securing a
home, as distinguished from the primary purpose of locating^
in such district to participate in the advantages which the
public schools therein afford, the supreme court has held
that he is a resident of the district for school purposes and
entitled to admission to the public school therein."

This rule has also been recognized in considering the eli
gibility of a dependent child for aid.

37 GAG 66:

"* * * It is not necessary to cite authority for the fact

that the word ̂ residence' (as distinguished from 'domicile')
is broad enough to include a temporary place of abode^

The rule is repeated in 39 GAG 345.

The opinions referred to above and other attorney general
opinions have considered this subject as it relates to which
of two or more counties within the state is liable for such

aid. Much of the discussion therefore is not pertinent here.^
But the definition of "residence" clearly applies.

Further, sec. 48.98 recognizes that a child brought or
sent into the state may become eligible for public assistance.
The statute requires prior consent from the state depart-
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inent of public welfare and permits the department to re
quire a bond.

The purpose of sec. 49.19 is to provide assistance so that
a dependent child who is in this state making his home will
have adequate support. It is enacted out of concern for the
welfare of children. The limitations in subsec. (4) are to
prevent abuses and limit assistance to instances where the

ohild has been in the state long enough to evidence that Wis
consin is its permanent abode and that it did not come into
the state primarily to get such assistance.

ENW

Words and Phrases—Motor Vshicle Department—Invest
ment Board—^Moneys deposited with motor vehicle commis
sion under 344.20, placed in custody of state treasurer, are
public moneys under 84.01 (5) and subject to placement by
investment board under 25.17 (61).

May 8, 1962.

Gharles F. Jacobson, Jr.,
Executive Director, Investment Board.

You have requested my opinion upon the question of
whether money which has been deposited with the motor
vehicle commissioner and placed in the custody of the state
treasurer by such commissioner pursuant to sec. 844.20
constitutes "public moneys" as defined in sec. 84.01 (5) so
that the state of Wisconsin investment board has the power
and duty to direct the placement of such money under sec.
25.17 (61).

Title XLIV of the Statutes is entitled "Vehicle Code." Ch.
344 which is a part of said title relates to "Financial Re
sponsibility". Certain sections of ch. 844 provide that under
some circumstances the owner or operator of a motor ve
hicle shall furnish proof of his ability to respond in damages
arising from the operation of such vehicle or shall deposit
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with the motor vehicle commissioner security for the pay
ment of damages.

Sec. 344.17 (1) provides in part: "The security required
under s. 844.14 shall be in such form and in such amount as

the commissioner may require * * *."

Sec. 344.20 (1), as amended by ch. 662, Laws 1961, pro
vides in part: "Security deposited in compliance with this
chapter shall be placed by l^e commissioner in the custody
of the state treasurer and shall be applied only as provided
in this section." Sec. 344.20 thereafter provides the proce
dure under which the security so deposited with the state
treasurer may be applied to the payment of judgments and
assignments by the state treasurer under order of a court.

Ch. 34 relates to "Public Deposits". Sec. 34.01 (5), pro
vides :

"(5) 'Public moneys' shall include all moneys coming in
to the hands of the state treasurer or the treasurer of any
county, city, village, town, drainage district, power district,
school district, sewer district, or of any commission, com
mittee, board or officer of any governmental subdivision of
the state, or the clerk of any court in this state, by virtue of
his office without regard to the ownership thereof."

Sec. 25.17 provides that the state of Wisconsin investment
board "* * * shall have power and authority and it shall be
its duty: * * *" and subsec. (61) as created by Ch. 507,
Laws 1961, provides:

"(61) To designate public depositories for the deposit of
public moneys, as defined in s. 34.01 (5), coming into the
hands of the state treasurer; allocate the deposits of all pub
lic moneys coming into the hands of the state treasurer, and
limit the amount of such public moneys, as determined from
•the state treasurer's records, which may be deposited in any
public depository so designated. * * *"

The substance of present sec. 344.20 formerly was found
in sec. 85.09. In 36 OAG 4 it was stated:
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•*An opinion has been requested as to the handling of
security deposits made under the motor vehicle safety
responsibility act, sec. 85.09, Stats. We are informed that
these deposits as delivered to the state treasurer are in vari
ant form, including among others bank drafts, bank money
orders, personal checks, certified checks, war savings
stamps and cash.

"Your primary concern is whether the cash, checks, mon
ey orders, drafts and other cash items are to be treated as

state funds subject to deposit in the bank and the regular
procedure of withdrawal by warrants of the secretary of
state upon vouchers of the motor vehicle department. We
fail to find anything indicating that, as you suggest, such
was the intention of the legislature. There is nothing in
sec. 85.09 or elsewhere in the statutes that either authorizes
or permits it. Had such been the intention some language
permitting the same would have been used. It may be that
the legislature had reasons for not doing so. In any event
in the absence of something to that effect this statute can
not be viewed as providing that these deposits shall be
treated and handled as stated funds.

"Sec. 85.09 (10), Stats., specifically says that the securi
ty deposits made in compliance with that section 'shall be
placed by the commissioner in the custody of the state treas
urer.' Accordingly when the state treasurer receives them
upon transmittal by the motor vehicle department, as this
statutory language necessarily implies is his duty, they
come into his possession by virtue of his being the state
treasurer, but solely for the purposes of custody. This is
far from making them state funds. They remain private
property that is put in his official custody for only the
prescribed purposes that are set out in this statute.

(<4: * $

"It is our opinion that security deposits made under
sec. 85.09 Stats., are not to be treated as state funds but
retained by the state treasurer in his own custody. The
details of just how he shall effectuate such custody are for
the state treasurer to determine. As we view the matter the
state treasurer is merely the custodian and his duties of re-
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ceiving, safely keeping, and at the proper time disbursing
or delivering the property deposited are ministerial only-
* * *

«5lS * *

"Having received the security deposit the duty of the
treasurer then is to keep it safely in order to carry out the
purpose of the deposit. Subsec. (10) of sec. 85.09, Stats.,,
specifies that such deposited security 'shall be appli
cable only to the payment of a judgment or j'udgments ren
dered against the person or persons on whose behalf the
deposit was made, for damages arising out of the accident
in question.' Such of said deposits as are transmitted to and
received by the treasurer that are in a form other than
cash, or what is usually treated as the equivalent thereof,
may be kept by him in that form. He can ttien deliver them
in kind when his official custody is ended. But such items
as bank checks, drafts, money orders, personal checks and
the like which are cash items are not susceptible of reten
tion in that form and should be converted into cash. This

may be effected by depositing all the cash and cash items
with a bank in a trust account for the purposes of sec.
85.09, Stats., in the name of the state treasurer subj'eot to-
withdrawal by checks signed by such official. * * =5"'

The opinion in 86 OAG 4 in no way was directed to a
consideration of the applicability of sec. 25.17 (61) or sec-

34.01 (5) to the security deposits.

Nevertheless, it is my understanding that said opinion is
being cited as holding that since the security deposits there
in referred to are not to be treated as "state funds" for

certain purposes, they are not subject to control by the
state of Wisconsin investment board under sec. 25.17 (61)
quoted above. However, under sec. 34.01 (5) "* * * all
moneys coming into the hands of -the state treasurer * * *
by virtue of his office without regard to the ownership
thereof" are "public moneys".

Pursuant to sec. 344.20 (1) these moneys come into the
hands of the state treasurer by virtue of his office and are
"public moneys" under 34.01 (5).
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Under sec. 25.17 (61) the state of Wisconsin investment
board has authority to designate public depositories for the
deposit of public moneys as defined in sec. 34.01 (5) coming
into the hands of the state treasurer and to allocate the de

posits of such moneys.

Hence, it is my opinion that the state of Wisconsin invest
ment board has the power and duty to direct the placement
of the money deposited with the motor vehicle commissioner
as security and placed in the custody of the state treasurer
by such commissioner under sec. 344.20.

Nothing herein is intended to overrule or change the
aforesaid opinion in 36 OAG 4.

JRW

Dependent Children—^Discussion of eligibility status of
dependent children when mother or stepmother changes
marital status.

May 3, 1962.

Wilbur J. Schmidt,
Director, Department of Public Welfare.

You have requested an opinion as to the statutory con
struction of sec. 49.19 (4) (d) as amended by ch. 505, Laws
1961, with respect to a number of fact situations hereinafter
set forth concerning eligibility of a mother to receive aid to
dependent children.

We are concerned here with the eligibility of the mother
or stepmother, with whom the dependent child is living, to
receive aid. There must be a dependent child. Sec. 49.19 (1)
(b) requires that there be an application for aid by some
person. Sec. 49.19 (2) requires that there be a prompt in
vestigation of the circumstances of the child, that a written
report be made of the investigation and that the applicant
be notified of the disposition of his application and that aid
shall be furnished with reasonable promptness to any eligi-
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ble individual. Sec. 49.19 (3) (b) provides that the county
agency shall direct payment of such aid to the eligible indi
vidual by order on the county clerk or county treasurer.

The difficulties in administering the statute have been
occasioned by a change in the marital status of the mother
or stepmother having the care and custody of the child be
tween the date of the original application and the date of the
order directing payment.

Sec. 49.19 (4) provides in part:

"(4) The aid shall be granted only upon the following
conditions:

:{: i|s*>

Sec. 49.19 (4) (d), as amended by ch. 505, Laws 1961,
provides:

"49.19 (4) (d) The period of aid must be likely to con
tinue for at least 3 months except as hereinafter provided
with respect to the wife of a husband committed to the de
partment pursuant to s. 959.15. Aid may not he granted to
the mother or stepmother of a dependent child unless such
mother or stepmother is without a husband, or w the wife
of a husband who is incapacitated for gainful work by men
tal or physical disability, likely to continue for at least 3
months in the opinion of a competent physician, or is the
wife of a husband who has been sentenced to a penal institu
tion for a period of at least 3 months, or is the wife of a
husband who has been committed to the department pursu
ant to s. 959.15 irrespective of the probable period of such
commitment, or is the wife of a husband who has contin
uously abandoned or failed to support her for at least 3
months, if the husband has been legally charged with aban
donment under s. 52.05 or with failure to support under s.
52.055 or in proceedings commenced under s. 52.10 (1) to
(31), or if the mother or stepmother has been divorced or
legally separated from her husband for a period of at least
3 months, dating either from any temporary order under s.
247.23, or in the absence thereof, then from the granting of
the judgment in court, and unable through use of the pro-
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visions of law to compel her former husband to support the
child for whom aid is sought, or if 'proceedings have been
instituted under s. 2A7.08 to compel support and a determi
nation has been made by the court requiring the payment of
a certain sum which is either insufficient to adequately meet
the needs of the child or is unenforceable to the extent of
adequately meeting the needs of the child."

Sec. 49.19 (4) (d) clearly provides that aid may not be
granted to the mother or stepmother of a dependent child
unless such mother or stepmother is without a husband,
except in those cases where the mother or stepmother quali
fies under an express exception set forth in the said section.
She can qualify on the basis of any single exception. There
is no waiting period before aid may be granted, except for
the necessary application, investigation, report and notifi
cation in the case of a mother or stepmother without a hus
band, or in case of a wife of a disabled husband, a wife of a
husband committed to a penal institution, a wife of a hus
band committed to the department pursuant to sec. 959.15, a
wife whose husband has abandoned, or failed to support her
for a period of three months, or a wife who has proceeded
under sec. 247.08 to compel support and the court has re
quired a payment either inadequate or unenforceable. How
ever, there is a three month waiting period before aid can be
granted to a mother or stepmother, divorced or legally
separated from her husband and the three month period
commences with the issuance of the temporary order or di
vorce judgment. The divorce or legal separation referred
to would be one granted under the provisions of sees. 247.07,
247.24, 247.38, and an individual cannot become eligible,
cm the basis of said exception, until the judgment of divorce
or legal separation is granted, although the three month
waiting period begins to run when a temporary order is
entered under sec. 247.28, if one has been secured, other
wise the waiting period begins when the judgment is
granted.

No aid can be granted to an individual who is not eligible
for aid at the time the grant is made. Where an application
has been made bj'^ or on behalf of a mother or stepmother.
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to receive aid to dependent children, and there is a change
in the marital status of the mother or stepmother before a
grant is made, a redetermination of eligibility should be
made on the basis of the changed status. For example, a
mother without a husband loses her eligibility for aid to
dependent children if she marries.

A judgment of divorce in Wisconsin, however, does not
dissolve the marital status of the parties until the expira
tion of one year from the granting of such judgment. A
wife who has divorced her husband, remains his wife dur
ing the one year period, absent death of either of the par
ties, but the parties may not cohabit together.

Sec. 247.37 (1) provides in part:

"(1) (a) When a judgment of divorce is granted it shall
not be effective so far as it affects the marital status of

the parties until the expiration of one year from the date of
the granting of such judgment, except that it shall immedi
ately bar the parties from cohabitation together and except
that it may be reviewed on appeal during said period. But in
case eittier party dies within said period, such judgment, un
less vacated or reversed, shall be deemed to have entirely
severed the marriage relation immediately before such
death. * * *"

See White v. White, (1918) 167 Wis. 615, 168 N.W; 704;
State V. Grenffs, (1948) 253 Wis. 248, 32 N.W. 2nd 248.

This construction can be applied to the various fact situa
tions you have presented.

Fact Situation 1. Husband sentenced for more than 3

months on January 5. Mother, who is also the wife, makes
application for aid to dependent children on February 1.
Judgment of divorce is entered on February 10 before the
agency has determined eligibility. On February 20 the agen
cy determines that mother is qualified except for the fact of
the intervening divorce judgment.

Question 1. May aid be granted to the mother immediate
ly?
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Answer 1. Aid may be granted immediately. The mother
qualifies as she is still the wife of a husband sentenced to a
penal institution for a period of at least three months.

Fact Situation 2. Husband has abandoned family and on
January 5th this abandonment has continued for three
months and husband has been legally charged. On February
1st the wife makes application for aid. On February 10th
the judgment of divorce is entered before eligibility is de
termined and grant made.

Question 2. May aid be grained to the mother immediate

ly?

Answer 2. Yes. The mother is the wife of a husband who

abandoned her, even though judgment of divorce has been
entered.

Fact Situation 3. Wife is suing husband for divorce and
on January 5th obtains temporary support order. She makes
application for aid to dependent children on February 1st.
The divorce judgment is entered February 10th.

Question 3. When does the three month waiting period
begin?

Answer 3. The three month waiting period begins on
January 5th on entry of the temporary order.

Fact Situation U. Wife brings action under sec. 247.08,
Stats., and obtains a support order on January 5th. On May
1st she makes application for aid to dependent children be
cause she is not receiving sufficient money under the sup
port order. On May 10th judgment of divorce is entered.

Question A. Is the mother eligible for aid immediately?

Answer A. Yes. She is entitled to immediate aid when it is

determined that the sum fixed by the court is insufficient
or unenforceable.

RJV
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Teachers Retirement Board—Annuity Rates—n d e r
42.34, if annuity rates are changed effective July 1, 1962,
and application is made prior to said date for annuity to
begin on or after such date, such annuity may be granted
at the old or new rate at option of applicant.

May 4, 1962.

Ray L. Lillywhite,
Executive Secretary,
State Teachers Retirement Board.

You have requested an official opinion interpreting sec.
42.84, which provides in part:

^Teachers retirement board to fix annuities. The state

teachers retirement board shall make such investigations of
•the mortality, disability, service and compensation experi
ence of the several funds [of the state teachers retirement
system] as shall be necessary. On the basis of such investi
gation the board shall determine, adopt and certify the rates
at which the annuities and other benefits shall be granted.
The rates shall be adequate to provide for all benefits as
near as may be at actual cost, but shall not be less than the
rates based on the minimum standard prescribed by law for
granting annuities in this state. The rates last adopted
* * * shall continue to be the prevailing rates until changed
by action of the state teachers retirement board. No revision
of rates shall affect adversely the rights of any beneficiaiy
or annuitant under an application made prior to the date
when such revision becomes effective. * * *"

The state teachers retirement board has conducted an in

vestigation of the experience of the several funds of the
state teachers retirement system and proposes to change
the rates at which annuities will be granted. In connection
therewith you have asked the following questions:

1. "Assume new rates are made effective on July 1. On
an application made before July 1, for a retirement annuity
to begin July 1 or later, would the annuity come under the
old rates?"
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2. "Would such an applicant have the option of taking his
annuity under the old rates or the new rates?"

Sections 42.48 and 42.49 (2) provide in part:

"42.48 Application for benefits. A member may apply at
any time to the state teachers retirement board, on a form

furnished by it, for a benefit. * * *"

"42.49 (2) ANNUITY FROM MEMBER'S DEPOSITS.
When a member has ceased to be employed as a teacher, and
is not on a leave of absence from a teaching position, the
accumulation from the member's deposits may be applied
by the member as a net single premium at the rate certified
by the state teachers retirement board, to the purchase of
an annuity, the first pajunent to be made in such month
and year after the application for the annuity is received
by the board as the member shall direct * *

The state teachers retirement system is fundamentally a
"money purchase" system; that is, the amount of the re
tirement benefit is directly related to the amount of money
in the account of the member at the time that the retirement

benefit is taken. In some cases the new rates will be higher
and will be more favorable to the members because their

respective accumulations at retirement will purchase a larg
er annuity than under the present rates. In some cases the
new rates will be lower and hence less favorable to the

members of the system.

Ordinarily the amount of an annuity is determined by
application of the appropriate rate from the rate table last
adopted by the board. An exception to this rule apparently
is intended by that portion of sec. 42.34 which reads: "No
revision of rates shall affect adversely the rates of any
beneficiary or annuitant under an application made prior
to the date when such revision becomes effective."

The statutes relating to the state teachers retirement sys
tem do not contain any definition of 'Tseneficiary" or "an
nuitant" as used in said statutes.

Statutes relating to public employe retirement systems
have defined "beneficiary" as:
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"Any person receiving a retirement allowance or other
benefit." Sedlak v. Board of Commissioners of City of Bay-
onne, 54 A. 2d 730;

"Any person in receipt of a pension or other benefit pro
vided by the retirement system." Stafford v. Los Angeles,
270 P. 2d 12; and as a

"Person in receipt of a benefit, an annuity, a retirement
allowance or other benefit." Katz v. NiCW York City Teach
ers' Retirement Board, 52 N.E. 2d 902.

While these definitions are not controlling in the con
struction of sec. 42.34, they do indicate the tendency in such
systems to consider a "beneficiary" to be one who is actual
ly receiving a benefit. I also believe that it is the tendency
of such systems to consider an "annuitant" to be one who
is actually receiving an annuity which is a fixed amount
payable annually or at other specified intervals absolutely
and without contingency. See State ex rel. Smith v. Annuity
& Pmsion Bd. of Milwaukee, 241 Wis. 625, 6 N.W. 2d 676.

However, in the construction of a statute the meaning of
certain words must be determined by reference to the con
text in which they are used. State v. Gregory, 202 Wis. 326,
232 N.W. 546; Wis. Livestock Association v. Bowerman,
202 Wis. 618, 233 N.W. 639; State v. Langlade Co., 204 Wis.
311, 236 N.W. 125; State v. Industrial Commission, 207
Wis. 652, 242 N.W. 321.

In the present instance, if one attempts to apply the
aforesaid meanings of "beneficiary" and "annuitant" to
said words as used in sec. 42.34 that part of the aforesaid
sentence in said statute which reads "under an application
made prior to the date when such revision becomes effec
tive" would be meaningless because one who was a benefici
ary or annuitant on the effective date of a rate revision

must have become such by virtue of an application which
could only have been made prior thereto.

Under these circumstances some other meaning must be
assigned to "beneficiary" and "annuitant" as used in sec.
42.34. In my opinion the interpretation intended by the leg-
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islature can be given by interpellating "prospective" before
each of said words. This coincides with the following defi

nitions frequently given for these words: Beneficiary —
"The person named (as in an insurance or annuity policy)
as the one who is to receive proceeds or benefits accruing."
Annuitant — "One that receives benefits or payments from
an annuity or that is entitled to receive such benefits."
Webster's Third New International Dictionary.

In the case of State ex rel. Curran v. Brookes, 60 N.E. 2d
62, the court said "The term Tbeneficiary' is not limited to
one in possession of the benefit. It comprehends one who is
named as the person to whom a benefit will accrue at a cer
tain time or upon certain contingencies * * *."

In the Stafford case, supra, the court held that the statu-
toiy definition of "beneficiary" quoted above, had to be
disregarded because of the context in which it was used and
a meaning given thereto which included one who had a
right to a future allowance.

The construction given above is consonant with the in
terpretation of sec. 42.34 which has been given by the
agency which administers it. On May 21, 1954, the state
teachers retirement board took the following action relative
to the prior revision in annuity rates:

"On motion of Mr. D. with a second to the motion by
Mr. E., the Secretary is instructed to have annuities be
coming effective July 1,1954, on applications received prior
thereto, computed on rates which have been in effect since
January 1,1942 or the new rates to become effective July 1,
1954 whichever prove to be more favorable * * *."

The administrative interpretation of a statute is entitled
to great weight in construing it. Fort Howard Paper Co. v.
Town of Ashwaubenon, 9 Wis. 2d 329, 100 N.W. 2d 915;
Wis. Axel Division (Timken-Detroit Axle Comp/my) v. In
dustrial Commission, 263 Wis. 529, 60 N.W. 2d 383.

Therefore, it is my opinion that if the change in rates is
made effective July 1,1962, on an application for an annuity
which is made prior thereto for an annuity to begin on or
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after such date, such annuity could be granted under the
rates in effect prior thereto and the applicant would have
the option of taking the annuity on the old rate or the new
rate applicable to his or her sex and age.

JRW

Employment Relations Board—Authority—^Employment
relations board has authority to adopt rule for conduct of
hearings by examiners, while reserving to the board the
function of making findings and orders on the records of
such hearings.

May 4, 1962.

Employment Relations Board.

You ask whether you may adopt a rule under which the

board may refer any proceeding before it to a single board
member or to an examiner, for the limited purpose of con
ducting a hearing and taking testimony, but leaving to the
board the function of making its own decision upon the rec
ord -thus made.

You state that the number of proceedings before the
board is now so great as to make it impractical for board
members to hear all unfair labor practice matters, and that
the additional cases arising under the new provisions of
sec. 111.70, created by ch. 663, Laws 1961, will increase the
difficulties. The use of examiners for the conduct of hear

ings would effect a substantial saving of the time for board
members both for the actual conduct of hearings and for
travel.

There are two primary considerations involved in your
question: one, the effect of constitutional requirements of
due process; and, second, the board's statutory authority.

The rule appears to be uniform that it is not an infringe
ment of constitutional rights for a hearing to be conducted
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by a hearing officer other than the administrative tribunal
wliich makes the decision. It is said in 42 Am. Jur. 484-485:

"Due process of law does not require that the actual tak
ing of testimony be before the same officers as are to de
termine the matter involved. A hearing is not inadequate
or unlawful merely because the taking of testimony is dele
gated to less than the whole number, or even to a single
member, of the administrative tribunal, or to an examiner,
hearer, or investigator employed for this purpose, even
though such procedure has not been expressly authorized by
the legislature."

See, also, the cases collated in the note in 18 A.L.R. 2d
606, 607-608, where the general rule is summarized:

"As a general proposition, due process or the concept of a
fair hearing does not require that the evidence be taken be
fore the officer who decides or participates in the decision.
The courts agree as to this proposition in a situation in
which authority to take evidence is delegated by an adminis
trative tribunal to a hearing officer or officers. * * *"

Among the cited cases is Lake Superior D. P. Co. v.
P.S.C., (1944) 244 Wis. 543, 547, 13 N.W. 2d 89, where it
was said:

"* * * This practice of hearing testimony by an exam
iner is a well-settled method of procedure and has facilitated
the functioning of the commission. A requirement of hear
ings conducted by the commission in person would add im
mensely to the duty of the commission and in a considerable
degree counteract the result sought to be accomplished by
that legislation. * * *"

The constitutional problems have arisen, generally, not
from a delegation of authority to a subordinate to take
testimony, but from the delegation, or attempted delegation,
to a subordinate to participate in the decision-making pro
cess.

Where the delegation is limited to taking testimony, it
amounts to little more than is involved in the taking of
depositions, where the effect of the testimony is determined
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by a different person than the one who presided when it was
taken. One qualification should be noted, however, on the
basis of the discussion in Wright v. loftdustrial Comm.,
(1960) 10 Wis. 2d 653, 660, indicating that "where credi
bility of witnesses is a substantial element" the board's rec
ord should show that it had access to the benefit of impres
sions of the hearing officer by either written or oral re
ports. To avoid attack on grounds of due process, it might
be advisable for the board's rules to provide either for par
ticipation of the examiner in a conference, or for a written
report in any case where credibility of witnesses is a sub
stantial element.

The second consideration is whether the board has statu
tory authority to make such a rule as you propose. There is
no express provision authorizing the conduct of hearings by
examiners.

Sec. 111.03, however, provides, in part, that the board
"may employ * * * deputies * * * other assistants, and ex
aminers, * * * and assign them to their duties, consistent
with the provisions of this subchapter. * * *"

Sec. 111.07 provides certain basic procedural require
ments for protection of the parties, but also provides in sub-
sec. (12):

"A substantial compliance with the procedure of this sub-
chapter shall be sufficient to give effect to the orders of the
board, and they shall not be declared inoperative, illegal, or
void for any omission of a technical nature in respect there
to."

The board is also authorized by sec. 111.09 to "adopt
reasonable and proper rules and regulations relative to the
exercise of its powers and authority and proper rules to
govern its proceedings and to regulate the conduct of all
elections and hearings."

While the foregoing rule would not permit the board to
supersede any specific statutory requirements, it does per
mit it to amplify procedural regulations not expressly cov
ered.
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Sec. 227.014 also defines the rule-making authority of
administrative agencies to include:

"(2) Rule-making authority hereby is expressly confer
red as follows:

" (a) Each agency is authorized to adopt such rules inter
preting the provisions of statutes enforced or administered
by it as it considers to be necessary to effectuate the pur
pose of the statutes, but such rules are not valid if they
exceed the bounds of correct interpretation.

"(b) Each agency is authorized to prescribe such forms
and procedures in connection with statutes to be enforced
or administered by it as it considers to be necessary to
effectuate the purpose of the statutes, but nothing in this
paragraph authorizes the imposition of substantive require
ments in connection with such forms or procedures."

The authority which a hearing officer would need in or
der to administer oaths is conferred by sees. 825.01 (4) and
326.01 (1) upon any examiner or commissioner authorized
to take testimony.

The foregoing provisions, I believe, are sufficient to war
rant the commission in adopting a rule providing that an
examiner shall exercise the function of conducting a hearing
without participating in the decision, in the absence of any
statutory provision to the contrary.

Sec. 111.07 (5) provides that the board may authorize a
commissioner or examiner "to make findings and orders."
It makes no reference to conduct of hearings, which implies
that the more ministerial process is left to the administra
tive rules of the board. It is only the delegation of authority
to participate in the decision-making process which the
legislature deemed to require the safeguards set out in sec.
111.07 (5). Even where the board has, in the first instance,
delegated some of the decision-making functions under sec.
111.07 (5), that does not mean that it has relinquished them
irrevocably. Under sec. 111.07 (6) it has the power to "re
move or transfer the proceedings pending before a com-
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missioner or examiner." Where it nas never authorized an

examiner to make findings and orders in the first instance,
it has retained in its own hands the power which it could
otherwise exercise by removal.

It is my understanding that the board plans to have
transcripts made if the practice is adopted for hearings be
fore examiners, in the same manner provided in sec. 111.07
(3). It might be advisable, in the rule you propose, to make
provisio'n for availability of transcripts not only for the
board's review of evidence, but for their examination by
parties. Such a rule might aid to insure against claims of
lack of due process.

BL

School Districts—^Under 40.025 (1) (c) where a reor
ganization order dissolves several school districts and in

cludes territory in creation of new district, any petition
filed thereafter but before such order is effective to attach

territory to new or dissolved districts is void.

May 9, 1962.

Everett C. Gorsegner,

District Attorney, Clark County.

By the joint action of county school committees, an or
der dated July 18, 1960, effective July 1, 1961, consolidated
•the territory of the Dorchester and Abbotsford school dis
tricts and created a new common school district, designated
Joint School District No. 1 of the Villages of Abbotsford,
Dorchester and Curtis, etc., out of the territory thereof.
Such new district includes the entire territory of the town
of Mayville and other adjoining territory. By another joint
county school committee order dated September 6, 1961, to
take effect July 1, 1962, the Colby Union Free High School
District and the eight common school districts underlying
it were dissolved and a new common school district, to be



Opinions op the Attorney General 75

known as Joint School District No. 1 of the City of Colby,
et al, created to include the entire territory of said union
high school district, the eight underljdng common school
districts and some additional territory.

On April 4, 1962, a petition was filed with the county
superintendent of Clark county, as the secretary of the
county school committee of Clark county, for the detachment
of the north half of said town of Mayville from said Joint
School District No. 1 of the Villages of Abbotsford, Dor
chester and Curtis, etc., commonly called the Dor-Abby Dis
trict, and the attachment of such detached terirtory to the
Colby Union Free High School District. Then on April 5,
1962, another petition was filed with the said county su
perintendent of Clark county for the detachment of said
north half of the town of Mayville from said Dor-Abby dis
trict but for attachment of such detached territory to the
new Joint School District No. 1 of the City of Colby, etc.,
which will come into existence on July 1, 1962, the effective
date of said September 6, 1961 order of the joint county
school committees.

You have requested an opinion as to the validity and ef
fectiveness of the above petitions filed with the county su
perintendent of Clark county on April 4 and 5 ,1962, respec
tively.

It is provided in sec. 40.025 (1) (c) that when a school
district reorganization order has been made and has not yet
gone into effect, any other reorganization proceeding by
that or any other reorganization authority "pertaining to
all or any part of the territory included in the order, is
void." The territory included in the September 6, 1961,
joint county school committee order is the entire territory
of the presently existing Colby union free high school dis
trict, the eight elementary districts underlying it and the
additional territory that will make up the new school dis
trict, Joint School District No. 1 of the City of Colby, etc.,
which will come into existence when that order goes into
effect July 1, 1962. Therefore, under the provisions of sec.
40.025 (1) (c), no other reorganization proceeding that per-
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tains to all or any part of that territory may be commenced
until after the order has gone into effect on July 1,1962.

The petition filed on April 4,1962, for tiie detachment of
the north half of the town of Mayville from the Dor-Abby
district seeks the attachment of that territory to the Colby
union free high school district. Such petition, thus, pertains
to territory that was "included in the order" of September
6, 1961. Similarly, the petition filed April 5, 1962, asking
detachment of the same territory from the Dor-Abby dis
trict but for attachment thereof to the new district. Joint
School District No.l of the City of Colby, etc., pertains to
territory that is "included in the order" of September 6,
1961. By the very language of this statute those petitions,
as the commencement of reorganization proceedings, are
void and of no effect. Therefore, as it is prerequisite to the
invoking of the jurisdiction of a county school committee, or
a joint county school committee, that there be a petition
which is valid, neither the petition filed on April 4, 1962,
nor the one filed on April 5, 1962, conferred upon or acti
vated any jurisdiction of the county school committees, or
of any of them, that would be involved if the petitions were
valid.

The factual situation presented in this instance is entirely
different from that covered by the opinion in 47 OAG 86.
There the territory of the school district A was not territory
"included" in a prior order. The territory "included" in the
order attaching school district B to school district A was the
territory of said school district B. Therefore, any subse
quent proceedings to attach other territory, such as in school
district C, to said school district A would be valid. The
provision precluding any reorganization proceeding being
commenced pertaining to territory "included" in the order
until it went into effect, applied only in respect to the terri
tory in school district B and not to the territory of school
district A. The second reorganization proceeding for de
tachment of territory from district C and attachment to said
school district A did not pertain to any territory that was
"included" in the order which attached the territory of
school district B to said school district A. Here, however.
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the territory of the school district to which the attachment
is requested, whether it be the Colby union free high school
district or the new district, Joint School District No. 1 of

the City of Colby, etc., that will come into existence July 1,
1962, pertains to territory that was "included" in the order
of September 6, 1961, which has not gone into effect and
will not do so until July 1, 1962.

In addition, the second petition of April 5, 1962, re

quests the attachment to a school district which is not in
existence until the order has taken effect on July 1, 1962.
Until the said new district has come into existence, no addi
tions thereto or detachments therefrom can be made. But,

regardless of the nonexistence of such new district until
July 1, 1962, the inclusion in the order of September 6,

1961, of the territory out of which it creates prospectively
such new district, renders all of that territory as "included
in the order" of September 6, 1961, and the attempted at
tachment to it by the petition filed April 5,1962, constitutes
such petition a proceeding "pertaining" to that territory.
As such, the proceeding is void under sec. 40.025 (1) (c) as
previously stated.

Therefore, it is my opinion that neither of the above-
mentioned petitions filed on April 4 and 5, 1962, are valid
and, therefore, no county school committee or joint com
mittee that would otherwise be involved has any jurisdiction
or authority to act thereon.

HHP

Court Reporter—Fees—Discussion of court reorganiza
tion legislation relative to fees for transcripts by county
court reporter.

May 10, 1962.

John E. Flynn,

District Attorney, La Crosse County.
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You have requested an official opinion on the foIlowing^
two questions:

"1. Is a County Court Reporter entitled to transcription
fees for transcribing of testimony in a probate, mental, ju
venile hearing or any other type of action heard by the
County Judge where there is no appeal but where such tran
script is ordered by the court to aid the court in rendering
its decision?

"2. Is the County Court Reporter to be compensated over
and above her salary for the transcribing of testimony taken
under direction of the County Judge pursuant to Section
954.11 of the Wisconsin Statutes."

The basic statute relating to court reporter fees is sec.
252.20 as amended by ch. 495, Laws 1961. While ch. 252 of
the statutes relates to circuit courts, sec. 253.35 (5) as
created by ch. 315, Laws 1959, provides that a county court
reporter shall furnish to any party a transcript of the testi
mony taken by him in any matter or proceeding in the man
ner and for the fees provided in sec. 2T2.20.

Hence, it is necessary to turn to sec. 252.20 which now

reads:

"252.20 Transcripts. Every reporter shall, upon the re
quest of a party to any action, transcribe in longhand or
typewriting, the evidence or any other proceedings taken by
him in such action or any part thereof so requested, and
when requested make any number of carbon copies, each
duly certified by him to be a correct transcript thereof, for
which he shall be entitled to receive, from the party request
ing the same, 20 cents per folio for single transcript and 5
cents per folio for each carbon copy; except that when tran
script is requested by the state or any political subdivision
thereof, the charge shall be 15 cents per folio for single
transcript and 21/^ cents per folio for each carbon copy. In
the trial of any criminal action or proceeding the court may,
and, in case of commitment to any state penal or reforma
tory institution or to a house of correction in counties hav-
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ing and maintaining same, shall order such transcript of
the evidence and proceedings to be made and certified by
the reporter and filed with the clerk of the court, and a
certified duplicate of such transcript to be filed with the
warden or superintendent of the institution to which the
person may be sentenced, and the cost thereof, not exceeding
15 cents per folio for the original transcript and 2^/2 cents
per folio for the duplicate, shall be certified and paid by the
county treasurer upon the certificate of the clerk of the
court. In case of application for a pardon or commutation
of sentence said duplicate transcript shall accompany the
application. In all actions in which any court orders a com
pulsory reference the court may direct the reporter thereof
to attend the trial of such action, take the evidence and pro
ceedings therein and furnish the referees with a transcript
thereof in longhand or typewriting, when the court so or
ders. Such reporter shall receive the same fees for such
transcript of testimony, paid in the same manner as herein
before provided. This section does not prohibit an addition
al charge, made by special arrangement, for transcribing
proceedings in longhand or typewriting from day to day
during the progress of a trial."

Nothing is said in this section about fees for making tran
scripts of probate proceedings at the direction and request
of the court for his use in aiding him to reach a decision,
and the same is true so far as sanity and juvenile proceed
ings are concerned.

It does make provision for the ordering of transcripts by
parties. Obviously the court is not a party. Also sec. 252.20
does make provision for transcripts in criminal cases.
Where there is a commitment this is mandatory and the
responsibility is on the court to order the transcript. The
cost is borne by the county.

Also there is provision in sec. 252.20 for the discretional
ordering of a transcript by the court in all actions in which
the court orders a compulsory reference and the court has
directed the reporter to attend the trial. You have raised no
question on this point.
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Lastly, under sec. 252.20 reporters may make special ar~
rangements for transcribing proceedings from day to day
during the progress of the trial at extra cost. No question i&
presented on this provision.

Sec. 253.35 (1) (a), as created by ch. 315, Laws 1959,^
and as repealed and recreated by ch. 495, Laws 1961, pro
vides that every county judge may appoint a competent
phonographic reporter and as many assistant reporters as
necessary, "and may remove them at pleasure." There is a
separate provision, however, for counties of over 500,000
population, but there is no need to discuss that here.

Also attention is called to the fact that under sec. 253.35

(2) (a) the reporter is required to attend the sessions of
the court for which he was appointed and, on request of the
judge appointing him, sessions of court presided over by
that judge in other counties "and shall perform any other
duties as the judge directs."

There is another interesting provision in sec. 253.35 (2)
(a) in the sentence reading: "Any such transcript in a non-
contested matter ordered filed by the court shall be paid for
by the county treasurer upon the certificate of the clerk of
court or register in probate." This apparently relates back
to the preceding sentence which commences with the word
ing: "In counties having a population of 500,000 or more,
the court may order transcripts to be filed in noncontested
matters;". This language because of limitation to Milwau
kee county furnishes no guide to follow here, and even if it
were of state-wide application it would not cover the situa
tion where the judge requests a transcript or partial tran
script for his own use but does not order it "to be filed."

Perhaps some further search should be made for statutes
relating to testimony in specialized types of proceedings
such as, for instance, those relating to sanity or juvenile
proceedings about which you have inquired. In juvenilo
cases sec. 48.25 (4) provides that stenographic notes of the
hearing shall be kept but shall be transcribed only upon
order of the court.
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Sec. 51.03 provides for a jury trial if demanded in sanity
oases with the procedure to "be substantially like a jury
trial in a civil action.'* This would imply a stenographic
record which might or might not be transcribed depending
upon orders placed by counsel or a request from the judge
himself for such a transcript or part thereof.

From all of the foregoing it would appear that in the ab
sence of any specific statute covering the subject the re
porter is not entitled as a matter of right to compensation
where the judge has requested a transcript of any part of
the testimony for his own use in deciding any matter before
him.

Sec. 20.930 in line 14b, 20.265 (1) provides a $6000
salary for the county court reporter except in the case of
Milwaukee county. See sec. 253.35 (3) (a) as amended by
ch. 495, Laws 1961. Under this section the county may pay
s,n equal amount to each county court reporter in addition
to that specified by sec. 20.930.

If any substantial additional burden is placed upon the
<jounty court reporter by reason of the demands made upon
such reporter for transcripts ordered by the court for its
own use, this provision could be utilized as authority on the
part of the county to increase the salary provided by sec.
20.930.

11.

Your second question relates to the compensation, if any,
over and above the regular salary to which the county court
reporter is entitled under sec. 954.11.

Sec. 954.11 provides:

"The testimony shall be written by the magistrate or
Tinder his direction."

This refers to preliminary examinations in criminal cases.

Sec. 954.17 provides that all examinations and the evi
dence and bonds taken by a magistrate shall be certified
and returned by him within 10 days to the clerk of the court
"before which the defendant is bound to appear.



82 Opinions of the Attorney General

Sec. 252.20, 1961 Stats., provides that -when a transcript
is requested by the state or any political subdivision there
of, the charge shall be 15^ per folio for single transcript
and 2^^ per folio for each carbon copy.

The state is a party in a criminal case and has the duty to
see that the examination in a preliminary hearing is filed
with the clerk of the court before which the defendant is-

bound to appear. Hence, this transcript would appear to
be one "requested by the state" within the meaning of sec.
252.20, and the reporter would be entitled to the fees there
in provided for transcripts requested by the state.

WHR

Suit Tax—One dollar state suit tax in small claim cases

in county court under 271.21 should be collected at the time
the summons is issued.

May 11,1962.

Donald J. Berg,

Corporation Counsel, Ma/nitowoe County,

You have requested a formal opinion on the question of
when the $1 state suit tax is payable in small claims actions
commenced in county court.

Art. VII, sec. 18, Wis. Const., provides:

"The legislature shall impose a tax on all civil suits com
menced or prosecuted in the municipal, inferior or circuit
courts, which shall constitute a fund to be applied toward
the payment of the salary of judges."

By sec. 129 of ch. 495, Laws 1961, sec. 271.21 of the sta
tutes, as repealed and recreated by ch. 315, Laws 1959, was
amended to read:

"271.21 In each civil action, special proceeding, except
probate proceedings, and cognovit judgment in the circuit



Opinions op the Attorney General 83

or county court, excluding all matters brought into the pro
bate branches, a suit tax of $5 shall be paid at the time the
action is commenced, except that in actions by small claim
type procedure and forfeiture actions in the county court,
the tax shall be $1. A municipality .waed not advance the $1
tax hut shall he exempt from payment of such tax until the
defendant pays costs pursuant to s. 299.25. The tax paid in
circuit courts shall be paid into the state treasury; the tax
paid in county courts shall be paid one-half into the state
treasury and one-half into the county treasury."

The underscored language indicates the amendment made
by ch. 495.

This language would seem to furnish the key to answer
ing your question. The implication is that since there is a
special provision to the effect that a municipality need not
advance the $1 tax, all others must advance the tax and
cannot be exempt until the time costs are taxed under sec.
299.25, 1961 Stats.

This conclusion is further supported by sec. 299.25 (1)
which provides with reference to taxing costs that the
clerk shall without notice to the parties tax and insert in
the judgment as costs in favor of the party recovering
judgment "any suit tax paid.*'

In other words, it is assumed that the tax has been paid
some time before trial.

As indicated in sec. 271.21 quoted above, the suit tax
"shall be paid at the time the action is commenced."

When is an action commenced?

Ch. 299 contains no direct provision answering this ques
tion, but sec. 299.04 (1) provides:

"Except as otherwise provided in this chapter, the general
rules of practice and procedure in title XXIV and title XXV
shall apply to actions and proceedings under this chapter."

Sec. 262.02 (1) which is a part of title XXV provides
that a civil action in a court of record is commenced by the
service of a summons or an original writ.
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Strictly construed this would mean that the action is com
menced the moment service of the summons is completed
whether by personal service, completion of service by pub
lication, or receipt of the summons through the mail where
service is had by mail under ch. 299.

Sec. 299.08 provides for the payment of the clerk's fee at
the time the summons is issued by the clerk, but it says
nothing about payment of the tax at that time, and, of
course, the action might never be commenced even though
the summons is issued, if the summons in fact is never
served.

With reference to service by mail, sec. 299.18 (1) pro
vides among other things that service of the summons is
considered completed when it is mailed, unless the envelope
enclosing the summons has been returned unopened to the
clerk prior to the return date.

One of the difficulties which presents itself is in the case
where the service of the summons has been completed and
the defendant pays up before the return date. In that case
there would probably be no appearance on the return date
followed by entry of judgment. It might be difficult for the
clerk to collect the tax in such a case and he would be re

sponsible for it when his records are audited by the state
auditor, since the record would show that the summons had
been mailed and that the envelope containing it had not
been returned unopened. Thus the action would have been
commenced within the meaning of sec. 299.13 (1) and tho
tax would be due.

In substance the prevailing party would have received the
benefit of the state's legal machinery in collecting a debt
through the medium of court process without paying the
state tax which is clearly due and payable.

This being true it would seem that the only safe proce
dure is to require the advance payment of the state tax at
the time of the issuance of the summons by the clerk at the
same time the clerk's fee is paid under sec. 299.08 subiect,^
however, to its return in the event that the action is never
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actually commenced by service of the summons on the de
fendant.

While no survey has been conducted by this office as to
"the practice being followed in the collection of the tax, the
clerk of the small claims branch of the county court for
Dane county states that it is the practice in that court to col
lect the $1 tax at the same time the clerk's fee is collected
under sec. 299.08, which is to say at the time of issuance of
"the summons.

WHR

School Districts—Reorganization—Certification of re
sults of referendum elections on school district reorganiza
tion orders is made for purposes of sec. 40.025 (1) (d) 4
and (5) at the time the document of certification is filed
"with the county superintendent of schools.

May 17, 1962.

XiOUis F. Gerard,

Corporation' Counsel, Racine County.

You have requested an opinion as to when the certifica
tion of the adverse results of a referendum election pursu
ant to sec. 40.03 (6) is effective to terminate the preemptive
of feet under sec. 40.025 (1) of an order.

By the joint action of the county school committees of
Racine, Walworth and Waukesha counties pursuant to sec.
40.08 an order was issued March 14, 1962, to be effective
June 11, 1962, which dissolved eight common school dis
tricts, detached designated parts from eight other common
school districts and dissolved the Waterford union high
school district which was comprised of and overlay the ter
ritory of said dissolved districts and the territory detached
from the other districts, and then created out of all of such
"territory a new common school district. This order, pursu
ant to the provisions in sec. 40.025 (5) was filed with the
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county superintendent o fschools of Racine county, as the
major portion of the entire area lies in Racine county.

Pursuant to sec. 40.08 (6) a referendum was held April
3, 1962 on said order, at which the vote was adverse. The
county clerk of Racine county on April 5,1962 at 10:20 a.m.
completed the canvass of the vote at his office in the court
house in the city of Racine, but did not mail his certificate
•thereof to the county superintendent of schools of Racine
county at his office in the village of Union Grove until
4:00 p.m. that day.

On April 5, 1962 at 10:24 a.m. a petition was filed with
the clerk of the town of Norway requesting the consolida
tion of two of the common school districts that were includ

ed in the order. On April 6, 1962 at approximately 8:20
a.m., a petition was filed with the county superintendent of
Racine county at his office requesting the consolidation of
one of the districts included in the April 5 petition with a
different district. You ask whether the petition filed on
April 5 was valid or not in view of the fact that it was filed
before the county clerk had sent his certificate of the result
of the election to the county superintendent.

Under the provisions of sec. 40.025 (1) (c) the March
14, 1962 order of the joint committee has a preemptive ef
fect and precludes the filing of any other petition pertain
ing to the territory included in it so long as such order has
not gone into effect or been rendered inoperative. This pre
emption is accomplished by two parts in sec. 40.025 (1) (k).
It is there first provided that once jurisdiction to make an
order relative to territory has been acquired by a reorgani
zation authority as provided in paragraphs (a) and (b), it
continues until the matter is disposed of or it loses jurisdic
tion because of the occurrence of something falling within
some provision in the eight subdivisions of paragraph (d).
Then, it is stated specifically that when a reorganization
authority has acquired jurisdiction then so long as that
proceeding is pending before it, or if an order of reorganiza
tion has been made, then until such order has gone into ef
fect, no other reorganization proceeding relating to all or
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any part of the territory involved can be commenced and
any attempt to do so is void.

The main purpose of these provisions is to eliminate con
flicting reorganization proceedings by giving absolute pre
emption to the one first started and to set forth when such
preemption terminated with precision. In furtherance of
and as a part of this purpose, it is provided in subdivision
4 of sec. 40.025 (1) (d) that such preemption ceases:

"Upon certification by a school district, town, village, city
or county clerk or a county election commission of a refer
endum vote of nonapproval

Subsec. (5) of sec. 40.025 sets forth the detailed require
ments as to the filing of orders. It provides for filing with
the county superintendent of schools and requires that he
shall immediately place thereon the date of receipt by him.
This time of receipt is made the controlling criteria for loss
of jurisdiction in some instances and in others it is the
•time to which something else is geared. The purpose is to
provide a precise and ascertainable time when preemption
ceases or to which some other time provision is related. The
obvious reason in so selecting this filing as the controlling
criteria is that it is a public office which is open and thus
readily accessible and the time of filing there is certain and
not susceptible of inaccuracy or indefiniteness. This elimi
nates all possibility of miscalculation or misunderstanding
as to the time something is done because it is an open and
above-board public disclosure by such filing that the act or
thing involved has been done. Using the date and time of
acts of that office, whether as to filing or sending out no
tices etc., gives absolute certainty as to time and eliminates
any question or misunderstanding in relation thereto.

It is in furtherance of this underljdng scheme of the sta
tute that subsec. (5) contains provisions relative to the time
when the results of a referendum election are to take ef

fect. It is there stated:

"* * * A referendum petition or resolution shall stay an
order until the result of the referendum has been certified

by the school district clerk, municipal or county clerk or the
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county election commission to the county superintendent of
schools. When the results of a referendum election have

been canvassed the proper clerk shall certify the same to
the county superintendent of schools with whom the order
was filed. * * *"

As this last quoted provision is in the same section as-
subdiv. 4 of subsec. (1) (d), above quoted, the two are in
pari materia and must be construed together. As subsec.
(5) provides that the certification of the results of a refer
endum shall be certified to the county superintendent, clear
ly when subdiv. 4 says "upon certification by a * * * county
clerk * * * of a referendum vote of honapproval" it means a
certification made to the county superintendent. Until the
proper clerk has affixed his signature to a certification of
the results of a referendum vote and also transmitted such

a document to the county superintendent, such clerk has not
made a certification. The mere signing his name to a paper
in his office that recites the referendum vote without it

having passed out of his possession and control does not
constitute a certification by such clerk. His official act of
certification is not complete until he has placed it beyond
his control. Until then it is merely a paper he has signed
with the intention of issuing it and he could change or des
troy it. It is the issuance of a signed document that consti
tutes the official act of making that document.

Thus, under the facts recited, at best it certainly was not
until the county clerk at 4:00 p.m. on April 5, placed his
signed official statement in the mail for transmission to
the county superintendent that he had made his official
certification. Therefore, until then the order which was
struck down by the adverse referendum vote continued ta
have preemptive effect and the jurisdiction attaching there
to was not lost.

It is perfectly clear that if tiie effective date of the order
were prior to the date of the holding of the referendum, the
act of filing the referendum petition would have the effect,
as stated in sec. 40.025 (5), of staying the effective date of
the order. Then, if the referendum vote were favorable^
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there would arise a question as to the date when the order
would go into effect. Under subsec. (5), it clearly would not
^0 into effect until the certification had been issued to the

oounty superintendent. When so issued by the proper clerk
then the certification would be made and until then the or

der would not go into effect. If in the instance of a non-
approval by the referendum vote it were to be taken that
the mere signing of the certification form by the county
clerk at the completion of the canvass of the vote constitut
ed "certification" for the purposes of subdivision 4, this
would give to the statute the effect of prescribing of a dif
ferent time criteria in the instance of nonapproval from
where there was approval. No reason appears for such dif
ference.

Furthermore, it would mean that although the main pur
pose was certainty in time in such matters, it was intended
to leave the time determination uncertain and subject to
oonfusion upon nonapproval but to provide certainty in the
case of approval. There is nothing in the statute to suggest
this. Rather, recognition of the over-all purpose negates it
and requires like treatment in both instances.

While the time of mailing out of the certified official
statement of the referendum results is sufficient to render

Idle April 5 petition void, in view of the objective of the
statute I am of the opinion that in both approval and non-
approval the results of a referendum have not been certified
by the appropriate clerk until such official statement there
of is actually received by the county superintendent's office,
whether by mail or by delivery there. Unless the receipt of
the certification is the controlling time, there is still un
certainty, as there is normally no public record made of the
sending out or mailing of such matters and the time would
depend on oral statements only. There readily could arise
differences and bona fide disputes as to the exact time
when placed in the mail. However, using the actual receipt
by the county superintendent or his office as the determina
tive time dispells all uncertainty and gives effect to the very
obvious intention of this statute. It is at this central loca

tion that other matters are determinable and controlling.
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It is, therefore, my opinion that where there is a refer
endum on a school district reorganization order the certifi
cation of the results thereof occurs at the time when the

official document certifying thereto is filed with the proper
county superintendent of schools by delivery to him person
ally or his office.

HHP

Employment Relations Board—Investigations—If a peti
tion is filed with the employment relations board under
111.70 (4) (f) to initiate fact-finding in a labor dispute be
tween a municipal employer and its employees, the board
must conduct an investigation and determine whether the
conditions exist under which fact finding should be initiat
ed. If requirements of 111.70 (4) (m) are met, the board
should certify the results of its investigations to local agen

cy.

May 18, 1962.

Arvid Anderson, Commissioner,

Wisconmn Employment Relations Board.

Your inquiry is concerned with the procedures prelimin
ary to fact finding in disputes between municipal employers
and employees under the provisions of sec. 111.70 (4) (e) to
(g) created by ch. 663, Laws 1961, when the municipal em
ployer has provided fact finding procedures of its own.

The statutory provisions with which you are primarily
concerned are:

"111.70 (4) * * *

" (e) Fact finding. Fact finding may be initiated in the
following circumstances: 1. If after a reasonable period of
negotiation the parties are deadlocked, either party or the
parties jointly may initiate fact finding; 2. Where an em
ployer or union fails or refuses to meet and negotiate in



Opinions op the Attorney General 91

good faith at reasonable times in a bona fide effort to arrive
at a settlement.

"(f) Same. Upon receipt of a petition to initiate fact
finding, the board shall make an investigation and deter
mine whether or not the condition set forth in par. (e) 1 or
2 has been met and shall certify the results of said investi
gation. If the certification requires that fact finding be
initiated, the board shall appoint from a panel established
by the board a qualified disinterested person to function as
a fact finder.

"(g) Same. The person appointed as fact finder may es
tablish dates and place of hearings which shall be where
feasible in the jurisdiction of the municipality involved. He
shall conduct said hearings pursuant to rules established by
the board. Upon request, the board shall issue subpoenas
for hearings conducted by the fact finder. The fact finder
may administer oaths. Upon completion of the hearings, he
shall make written findings of fact and recommendations
for solution of the dispute and shall cause the same to be
served on the municipal employer and the union.

itc *

"(m) The board shall not initiate fact finding proceed
ings in any case when the municipal employer through
ordinance or otherwise has established fact finding proce
dures substantially in compliance with this subchapter."

Your specific question is:

"If a petition for fact finding is filed with the Board in
volving a municipal employer who has, through ordinance
or otherwise, established fact finding procedures substan
tially in compliance with Chapter 111.70, can the Board
make an investigation as provided by Section 111.70 (4)
(f) to determine whether or not the conditions set forth in
paragraphs (e) (1) or (2) exist, and certify the results of
said investigation to the municipal employer for the pur
poses of initiating the local fact finding procedure by the
appointment of the fact finder?"

Since the parties regulated by the statute include only
governmental agencies and public employees, who are sub-
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ject to the legislative will to a greater extent than are pri
vate parties {Holland v. Cedar Grove, (1939) 230 Wis. 177^
282 N.W. Ill, 282 N.W. 448), your question involves pri
marily an analysis of the statute to ascertain the legislative
intent.

The statute prohibits strikes by public employees (sec..
111.07 (4) (1)), and seeks to provide means of settling dis
putes through weighing of facts without interruption of
public services.

The proceedings can culminate only in "findings of fact
and recommendations for solution of the dispute" by a
"qualified disinterested person." Even the final result of
the fact-finding procedure is not made enforceable by legal
sanctions.

The functions of the board are limited to the legal steps-
'preliminary to the fact finding, similar in some respects to
those involved in Wisconsin Tel. Co. v. Wisconsin E. R.

Board, (1948) 253 Wis. 584, 34 N.W. 2d 844, where the
statute, sec. 111.54, provided that the board should appoint
a conciliator upon the" filing of a petition "if in its opinion,
the collective bargaining process, notwithstanding good
faith efforts on the part of both sides to such disputes, has
reached an impasse and stalemate * * *".

The most the board's preliminary action could accomplish
is to set in motion procedure before a fact finder, where
both parties can be heard. Such institution of fact finding is
somewhat comparable to institution of lawsuit which may
be commenced by service of summons and complaint by an
adversary party without any preliminary determination
whether the litigation is warranted. As pointed out in Mysrs
V. Bethlehem Corp., (1938) 303 U. S. 41, 51-52, 82 L. Ed.
638, 58 S. Ct. 459:

* * Lawsuits also often prove to have been groundless;
but no way has been discovered of relieving a defendant
from the necessity of a trial to establish the fact."

See, also. State ex rel. Meissner v. O'Brien, (1932) 20&
Wis. 502, 243 N.W. 314. There are a number of considera-
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tions pertinent to the question whether the existence of a
local ordinance establishing "fact finding procedures" pre
vents the Wisconsin emplojmaent relations board from exer
cising the steps prelimimry to fact finding.

1. Sec. 111.70 (4) (m) designates no agency other than
the board to determine whether the local procedures are
"substantially in compliance with" the state law. The agen
cy charged with enforcement of a law must, in the first in
stance, determine whether the conditions invoking applica
tion of the law or exceptions to it, exist.

2. Whether the local "fact-finding procedures" may in
clude the steps preliminary to the fact finding is question
able. Unless the local procedures established by the em
ployer under sec. 111.70 (4) (m) are agreed upon between
employer and employees, the agency charged with deter
mining whether fact finding should take place would be
one of the parties to the dispute, or an agency designated
by it.

It seems unlikely that the legislature intended that one
party to the dispute, or an agency representing it, should
determine whether the conditions precedent to fact finding
exist as enumerated in sec. 111.70 (4) (e).

One of the reasons for designation of the board to deter
mine whether such conditions exist is to insure that the

decision shall not rest with either of the parties to the dis
pute.

Leaving open the question whether a local plan might, in
any circumstance, substitute a local agency for the Wis
consin employment relations board to determine whether
the conditions to initiate fact finding have been met, it
seems clear the procedures would not be "substantially" in
compliance with the state plan if they left any determina
tion to one of the parties to the dispute, particularly when
one of the questions is whether that party failed to bargain
in good faith.

3. Designation of the board to make the preliminary in
vestigation also evidences a legislative intent that the do-
termination whether fact finding should ensue should be
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based on a uniformly applied state-wide standard rather
than upon varying local practices. The statutory standards
enumerated in sec. 111.70 (4) (e) are of a specialized na
ture dealt with frequently by the board, but more rarely by
local agencies.

4. Sec. 111.70 (4) (m) provides that the board shall not
"initiate" fact finding under certain circumstances. What
constitutes the initiation of fact finding is to be determined
from the legislative definition.

Sec. 111.70 (4) (e) does not define when the fact finding
is initiated, but only the conditions upon which it may be
initiated.

Sec. 111.70 (4) (f), however, provides an express indica
tion of when the fact finding is deemed initiated. It follows
a certification by the board requiring "that the fact finding
be initiated". Under that provision, fact finding is "initiat
ed" only after the board has completed its preliminary in
vestigations. If any community has made adequate provision
for fact finding, the board should go no further than to cer
tify the results of its investigation to the proper party, and
the appointment of the fact finder will then be governed by
the local plan.

5. The board's authority in any case arises only upon the
filing of a petition. (Sec. 111.70 (4) (f)) In a case where
no petition is filed, the board may not act, so that if local
procedures are satisfactory to both sides of the dispute,
presumably no petition will be filed, and none of the ques
tions above discussed will arise.

BL

Real Estate Brokers—Mortgages—Discussion of 136.075
and REB 6.01 relative to mortgage broker, licensed as real
estate broker, collecting and depositing loans and payments.
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May 22, 1962.

Roy 'E. Hays, Secretary-Counsel,

Wisconsin Real Estate Brokers' Board.

You indicate that in certain instances a mortgage broker
representing a large bank, insurance company or other in
vestor, will, after having placed a loan on a commission
basis, enter into an agreement with the mortgagee to serv
ice such loan for a fee to be paid by the mortgagee. The
mortgage broker collects the monthly mortgage payments
from the mortgagor. These monthly payments consist of a
pajmient on principal, interest, taxes and insurance. The
paments on taxes and insurance represent a prepayment of
the tax or insurance item to the extent of one-twelfth of the

anticipated debt. The amounts collected in prepayment of
taxes and insurance are to be held in trust by the mortgagee
and applied, pursuant to the mortgage provisions, to the
payment of taxes and insurance premium when due.

A common form of mortgage used in Wisconsin contains
a provision as follows;

" (a) A sum equal to the ground rents, if any, next due,
plus the premiums that will next become due and payable
on policies of fire and other hazard insurance covering the

mortgaged property, plus taxes and assessments next due
on the mortgaged property (all as estimated by the mort
gagee, and of which the mortgagor is notified), less all

sums already paid therefor, divided by the number of
months to elapse before one month prior to the date when
such ground rents, premiums, taxes, and assessments will
become delinquent, such swns to be held by mortgagee in
trust to pay said ground rents, premiums, taxes, and assess
ments." (Emphasis added) 9 Am. Jur. Legal Forms 654.

A similar provision is used in Veterans' Administration
Home Loan Mortgages. Modern Legal Forms, Sec. 5586.

You indicate that some mortgage brokers, without the
consent of the mortgagor, and with or without the consent
of the mortgagee may be using such money for investment
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or other purposes without compensation, and to the iwssible
detriment of the mortgagor and mortgagee.

You inquire whether such moneys are required to be
maintained in a real estate trust account as required by
section 136.075, and if so, whether the account is subject to
the rules of the board and subject to audit by the board.

If the moneys are trust funds, a fundamental principle of
the law of trusts would prohibit the trustee, its officers and
agents from using the funds for their own benefit, and
such persons must account for any profits made through
improper use of such funds. Bieh & ReuteTuan Co. v. Doher-
ty Realty Co., (1962) 16 Wis. 2d 342,114 N.W. 2d 475.

Sec. 136.075, provides:

"Trust accounts. All down payments, earnest money de
posits or other trust funds received by a broker or sales
man on behalf of his principal or any other person, shall be
deposited in a common trust account, maintained by said
broker for such purpose in a bank designated by the broker,
pending the consummation or termination of the transac
tion, except as such moneys may be paid to one of the
parties pursuant to such contract or option. The name of
said bank shall at all times be registered with the board,
along with a letter authorizing the board to examine and
audit said trust account when said board deems it neces

sary."

REB 6.01, Wisconsin Administrative Code is concerned
with trust accounts and (4) and (6) of said rule provide in
part:

" (4) Each broker shall only deposit trust funds received
on real estate or business opportunity transactions as defin
ed in section 136.01, Wis. Stats., in said common trust ac
count and shall not commingle his personal funds or other
funds in said trust-account with the exception that a broker
may deposit and keep a sum not to exceed $100.00 in said
account from his personal funds which sum shall be speci
fically identified and deposited to cover bank service
charges relating to said trust account.
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"(6) Each broker shall maintain a single entry bookkeep
ing system in his office, listing tiie following information
on all trust account deposits:

"(d) Rent contracts, dates, names of parties, amount of
rent installments.

"(e) Mortgages, dates, names of parties, amount of pay
ments of principal and interest.

"(i) Any other receipts pertaining to the sale, exchange,
purchase, rental of real estate or business opportunities,
dates, names of parties, amount of payment."

You indicate that the mortgage broker in question is li
censed as a real estate broker, and we are informed that it
is also licensed as a loan company, but is not licensed as a
collection agency.

The collection activities of the mortgage broker would
necessitate being licensed as a collection agency if the com
pany does not meet one of the exceptions of sec. 218.04 (1)
(f), which provides:

"(f) 'Collection agency' means any person engaging in
the business of collecting or receiving for payment for
others of any account, bill or other indebtedness. It shall
not include attorneys at law authorized to practice in this
state and resident herein, banks, express companies, savings
and loan associations organized under the laws of Wiscon

sin, insurance companies and their agents, trust companies,
or professional men's associations collecting accounts for its
members on a nonprofit basis, where such members are
required by law to have a license, diploma or permit to
practice or follow their profession, real estate brokers, real
estate salesmen and justices of the peace whose principal
business is not collections."

Collection agencies are licensed and supervised by the
banking departanent.

Persons who are engaged in the business of negotiating
loans to be secured by a mortgage or other encumbrance on
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real estate are required to be licensed as real estate brokers
unless specifically exempted.

Sec. 136.01 (2) provides in part that a "real estate brok
er" means any person not excluded by sub. (6), who:

«4c ^ $

"(c) Negotiates or offers or attempts to negotiate a loan,
secured or to be secured by mortgage or other transfer of
or encumbrance on real estate.

Subsec. (6) provides:

"(6) 'Real estate broker' or 'business opportunity broker'
does not include:

"(a) Receivers, trustees, administrators, executors, guar
dians or other persons appointed by or acting under the
judgment or order of any court;

"(b) Public officers while performing their official du
ties:

"(c) Any bank, trust company, savings and loan associa
tion or any land mortgage or farm loan association organ
ized under the laws of this state or of the United States,
when engaged in the transaction of business within the
scope of its corporate powers as provided by law; or

"(d) Employes of persons enumerated in pars, (a), (b)
and (c) when engaged in the specific performance of their
duties as such employes."

A mortgage broker is not a land mortgage association as
such an association is one organized under Ch. 225. 29 OAG
105.

Since a broker is usually given only such authority as is
commensurate with the duty of negotiating a deal, he is
generally deemed to have no implied power to receive pay
ment in behalf of his employer. He may be expressly given
such power however. 8 Am. Jur. 1014. Delafield v. Smith,
(1899) 101 Wis. 664, 78 N.W. 170, 80 A.L.R. 2d 805. An
agreement granting such authority was present in the mat-
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ter under consideration. The real question we have is wheth
er the activity of servicing a loan secured by a mortgage, af
ter the loan has been negotiated and closed, is activity which
is within the scope of the licensing law.

Sec. 227.014 (2) (a) provides that an adminsitrative
agency may adopt rules interpreting the provisions of sta
tutes enforced or administered by it to effectuate the pur
pose of the statutes, but the rules are not valid if they ex
ceed the bounds of correct interpretation of the statutes.

The power is sufficiently broad to permit the board to
define permissible activities of a real estate broker. Sixute v.
Gmyson, (1958) 5 Wis. 2d 203, 92 N.W. 2d 272.

Real estate brokers have for many years engaged in the
business of servicing loans for mortgagees on a fee basis
and the real estate brokers' board, in its administrative
rules REB 6.01 (e) and (i), has recognized such activity
as part of a real estate broker's business.

Where the loan has been negotiated by the mortgage
broker, and is closed by delivery of mortgage and note, and
commission has been paid, and where the mortgage broker
and mortgagee enter into an agreement whereby the broker
is to collect the mortgage payments, the transaction may be
considered pending and continuing within the terms of sec.
136.075.

The time, manner and amount of the payments to be
made by the broker to the mortgagee, or to be directly ap
plied by the broker to payment of insurance premiums or
taxes, are matters which are controlled by the agreement
for servicing between the broker and mortgagee.

We are of the opinion that such moneys are required to be
deposited to and maintained in a real estate trust account
prescribed by sec. 136.075, and REB 6.01, and are subject
to audit by the board.

RJV
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State Board of Health—Licmses—Sec. 146.30 does not
provide authoriiy for state board of health to require a
nursing home license for facilities caring for persons diag
nosed as mentally deficient. Definition of nursing home pre
cludes admission of mentally deficient persons.

May 28, 1962.

Carl N. Neupert,

State Health Officer.

You ask my opinion on this question: Does sec. 146.30
provide authority for the state board of health to require a
nursing home license for facilities caring for persons diag
nosed as mentally deficient?

In answering the above-stated question, I am assuming
that the "persons diagnosed as mentally deficient" referred
to therein are not persons suffering from mental impair
ment due to senility, but are persons with a congenital men
tal deficiency or persons whose mental deficiency is neither
congenital nor due to senility, e.g., a person who had sus
tained a severe head injury leaving his mental faculties
permanently impaired.

It is my opinion that sec. 146.30 does not provide authori
ty for the state board of health to require a nursing home
license for facilities caring for persons diagnosed as men
tally deficient, and it is my further opinion that facilities
used, in whole or in part, to care for persons diagnosed as
mentally deficient may not be licensed as a nursing home
under sec. 146.30.

There are several reasons which provide strong support
for this opinion. They are these:

(1) In its persent form, sec. 146.30, was enacted in 1951.
See L. 1951, c. 715, sec. 2. (There was a minor amendment
of sec. 146.30 in 1955, of no importance here.) The Wiscon
sin Legislative Council in its 1950 Report, Vol. IV, analyzed
the proposed bill which was to become sec. 146.30, and in
doing so stated, at page 40 of such report, that, "The pro-
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posed bill confers the licensing authority on the state board
of health. That board is authorized to establish standards

for the care and treatment of patients in nursing homes,
both public and private. Hospitals, tuberculosis sanitori-
ums, Institutions for the mentally ill, and child care insti
tutions are not included." This comment on or analysis of
the Wisconsin Legislative Council is an extrinsic aid to
the proper construction of sec. 146.30, if construction there
of is necessary, and as such aid it clearly shows that the
bill which became sec. 146.30 was not intended to bring
"institutions for the mentally ill" within the definition of
"nursing home" appearing therein. In my judgment, an in
stitution for the mentally ill is, not only an institution in
which all the patients are mentally ill, but also an institu
tion in which only a portion of the patients are mentally ill.

(2) The above-mentioned definition of "nursing home"
appearing in sec. 146.30, clearly indicates to me that such a
home is not to be used for the care of "persons diagnosed as
mentally deficient." That definition reads:

" 'Nursing home' means any building, structure, institu
tion, agency or other place, whether proprietary, nongovern
mental or governmental, for the reception and care or treat
ment not less than 72 hours in any week of 3 or more unre
lated individuals hereinafter designated patients, who by
reason of aging, illness, blindness, disease or physical or
mental infirmity desire any such service, and for which
reception and care or treatment a charge is made; * * *."

I think it significant that the phrase "mental infirmity"
is used in this statute rather than "mental deficiency" or
"mental illness", and it seems significant, too, that the
legislature apparently felt that a person suffering from
such infirmity would be capable of desiring the services
of a nursing home. To "desire" such services a patient of a
nursing home suffering from a mental infirmity would
obviously have to have periods of mental lucidity wherein
to form and entertain a wish for nursing home care, and
such periods are often experienced by persons having a
mental impairment due to senility, but are not found, for
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example, among persons whose mental deficiency is congeni
tal. This leads me to believe that when the legislature re
ferred to "mental infirmity" in sec. 146.30 it had in mind
an infirmity of that kind arising out of age.

Sec. 146.80 contains a very clear indication that the
phrase "mental infirmity", as used in the definition of
"nursing home" therein, was not meant to cover mental ill
ness requiring psychiatric treatment. This indication is
found in the fact that sec. 146.30 (1) (a) provides that the
term "nursing home" as defined therein shall not include
"institutions for the treatment and care of psychiatric * * *
patients".

(3) Your letter requesting this opinion reads in part as
follows:

"(b) The State Board of Health has thus far taken the
position that the specific reasons or causes for admission
to a nursing home are limited and enumerated in the statute
to persons 'who by reason of aging, illness, blindm^s, di
sease or physical or mental infirmity desire such service
* * *' and that none of these reasons can be construed to in

clude mental deficiency." (Emphasis supplied by you).

This statement shows that for ten years there has been
an administrative construction of sec. 146.30, which sup
ports my above-stated opinion, and provides a third reason
for it. If the language of sec. 146.30 it not clear on the
matter of whether or not such statute authorizes the state

board of health to require a nursing home license for facili
ties caring for persons diagnosed as mentally deficient,
then such adhainistrative construction is entitled to control
ling weight. "* * * where the language of the statute is not
clear, and an ambiguity exists, and practical construction
has obtained for many years, then it is entitled to control
ling weight." State ex rel. West Allis v. Dieringer, (1956)
275 Wis. 208, 218.

In your letter requesting my opinion on the question
above-stated and answered, you also ask my opinion on two
other questions. One of them requires no answer herein, as



Opinions op the Attorney General 103

it was to be dealt with only if my answer to your above-
stated question was in the affirmative. The third of your
questions was: Does Section 146.30 preclude the admission
of mentally deficient persons to nursing homes licensed by

the State Board of Health? It is my opinion that it plainly
does, as the presence of such persons in a nursing home
would make it something other than a nursing home, and
would prevent its licensing as such.

JHM

Huntintg and Fishing Laws—Menominee Indians—Con
servation Commission—^Wisconsin hunting and fishing
laws apply to Menominee county and to the Menominee
tribe in the same manner and extent as they apply to any
other person and area in the state.

May 23, 1962.

L. P. VOIGT,
Director, Conservation Department.

You have requested my formal opinion as to whether or
not Public Law 399, 83rd Congress, popularly known as
the "Termination Act" (68 Stat. 250, as amended 70 Stat.
544, 70 Stat. 549, 72 Stat. 290, 74 Stat. 867; 25 U.S.C. sees.
891-902) terminates the hunting and fishing privileges
heretofore enjoyed by the Menominee Indians within what
was formerly the Menominee Indian Reservation ".. so that
the Wisconsin laws and rules with respect to hunting and
fishing apply to the lands of Menominee County and to
those citizens of Wisconsin that trace their ancestry to the
Menominee Indian Tribe as well as to any other person
hunting or fishing in Menominee County."

It is my opinion that upon termination, Wisconsin laws
and rules with respect to hunting and fishing apply to the
lands in Menominee county and to those persons who trace
their ancestry to the Menominee Indian tribe, as well as to
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any other person hunting or fishing in what was formerly
the Menominee Indian reservation and what is now Me-

nominee county in the same manner and to the same extent
as such laws and rules apply to any other person within
the state. The "Termination Act", cited above, provides, in
part, as follows:

"[After title to the property of the tribe has been trans
ferred] ... all statutes of the United States which affect
Indians because of their status as Indians shall no longer be
applicable to the members of the tribe, and the laws of the
several States shall apply to the tribe and its members in
the same manner as they apply to other citizens or persons
within their jurisdiction. . . ."

The intent of congress in passing the termination act was
to terminate its trusteeship over the Menominee Indians.
This is evident not only from the face of the termination
act itself, but from H<mse Concurrent Resolution 108 (67
Stat. B 132, 83rd Congress, Ist Session 1953) which de
clares as follows, in part:

"Whereas it is the policy of Congress, as rapidly as pos
sible, to make the Indians within the territorial limits of the
United States subject to the same laws and entitled to the
same privileges and responsibilities as are applicable to
other citizens of the United States, to end their status as
wards of the United States, and to grant them all of the
rights and prerogatives pertaining to American citizenship;
and Whereas the Indians within the territorial limits of the
United States should assume their full responsibilities as
American citizens: Now, therefore, be it

Resolved by the House of Representatives (the Senate
concurring), That it is declared to be the sense of 'Congress
that, at the earliest possible time, all of the Indian tribes
and the individual members thereof located within the
States of California, Florida, New York, and Texas, and
all of the following named Indian tribes and individual
members thereof, should be freed from Federal supervision
and control and from all disabilities and limitations special-
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ly applicable to Indians: . . . the Menominee Tribe of Wis
consin .. (Emphasis supplied)

The extent to which tribal Indians should be emancipated
from their status as wards of the federal government is a
matter which rests entirely within the discretion of con
gress. United States v. Waller, (1917) 243 U.S. 452, 459-460.
The power to make treaties with the Indian tribes was
abolished in 1871 (16 Stat. 544, 566, 25 U.S.C. §71) and the
United States now deals with the Indians by statute. Con
gress has plenary power to deal with the Indians and may
abrogate Indian privileges and rights, including treaty
rights, by statute. Super, et al v. Work, (1925) 3 F. 2d 90,
affirmed per curiam, 271 U.S. 643. The power of congress
over Indian tribes and tribal property cannot be limited by
treaty so as to bar repeal or amendment by later statute.
See, Ward v. Race Horse, (1896) 163 U.S. 504; United
States V. Waller, (1917 243 U.S. 452; Anderson v. Gladden,
(1960) 188 F. Supp. 666, affirmed (1961), 293 F. 2d 463,
cert, den., 368 U.S. 949; See, also. Organized Village of Kake
V. Egan, (1962) 82 S. Ct. 562, 570-571. In Anderson, v. Glad
den, (1961), supra, 293 F. 2d 463, 466, the United States
court of appeals confirmed the jurisdiction of the state of
Oregon to try an Indian for homicide under state law pursu
ant to the provisions of Public Law 280 (67 Stat. 588) al
though the homicide had been committed within the boun
daries of the Klamath Indian reservation, which prior to
P.L. 280 was within the exclusive jurisdiction of the United
States, and stated in part:

* * The plenary power of Congress over Indian tribes
and tribal property cannot be limited by treaties so as to
prevent repeal or amendment by later statute. Nicodemus v.
Washington Water Power Co., 9 Cir., 264 F. 2d 614, 617. No
principle of the Constitution requires that a tribe which has
enjoyed benefits under a treaty with the United States be
first disbanded before such benefits may be wholly or par-
tiallj'' withdrawn."

Decisions respecting jurisdiction over Indians and Indian
lands have been based upon the ground that the Indians
are the wards of the United States {State v. Rufus, (1931)
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205 Wis. 317, 329-830, 237 N.W. 67) but this has not barred
the application of state law to Indians and Indian lands

where such application would not interfere with reservation
self-government or a right granted under federal law. Or
ganized Village of Kake v. Egan, (1962) 82 S. Ct. 562, 571.
In the Egan case, supra, the U. S. supreme court held in
part as follows at page 571:

"These decisions indicate that even on reservations state

laws may be applied to Indians unless such application
would interfere with reservation self-government or im
pair a right granted or reserved by federal law. Congress
has gone even further with respect to Alaska reservations,
72 Stat. 545,18 U.S.C. § 1162, 28 U.S.C. § 1360,18 U.S.C.A.
§ 1162, 28 U.S.C.A. § 1360. State authority over Indians is
yet more extensive over activities, such as in this case, not
on any reservation. It has never been doubted that States

may punish crimes committed by Indians, even reservation
Indians, outside of Indian country. See Cohen, Indian Rights
and the Federal Courts, 24 Minn. L. Rev. 145, 153 (1940),
citing Pablo v. People, 23 Colo. 134, 46 P. 636, 37 L.R.A.
636. Even where reserved by federal treaties, off-reserva
tion hunting and fishing rights have been held subject to
state regulation. Ward v. Race Horse, 163 U. S. 504, 16 S.
Ct. 1076, 41 L. Ed. 244; Tulee v. Washington, 315, U.S. 681,
62 S. Ct. 862, 86 L. Ed. 1115, in contrast to holdings by
state and federal courts that Washington could not apply
the laws enforced in Tulee to fishing within a reservation.
Pioneer Packing Co. v. Winslow, 159 Wash. 655, 294 P.
557; Moore v. United States, 157 F. 2d 760, 765 (C.A. 9th
Cir.). See State v. Cooney, 77 Minn. 518, 80 N.W. 696.

"True, in Tulee the right conferred was to fish in com
mon with others, while appellants here claim exclusive
rights. But state regulation of off-reservation fishing cer
tainly does not impinge on treaty-protected reservation self-
government, the factor found decisive in Williams v. Lee.
Nor have appellants any fishing rights derived from feder
al laws. This Court has never held that States lack power
to regulate the exercise of aboriginal Indian rights, such as
claimed here, or of those based on occupancy. * * *"
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While the foregoing establishes the power of congress to
abrogate Indian privileges and rights, including treaty
rights, by statute and to terminate the status of Indians and
Indian tribes as wards of the federal government, it is of
interest to note that the Menomonee Indian Treaty of 1856
(11 Stat. 679) expressly provides, as follows, in part:

"ARTICIiE 3. To promote the welfare and the improve
ment of the said Menomonees, and friendly relations be
tween them and the citizens of the United States, it is
further stipulated —

"1. That in case this agreement and the treaties made
previously with the Menomonees should prove insufficient,
from causes which cannot now been [be] foreseen, to ef
fect the said objects, the President of the United States may,
by and with the advice and consent of the Senate, adopt
such policy in the management of the affairs of the Me
nomonees as in his judgment may be most beneficial to
them; or Congress may, hereafter, make such provision by
law, as experience shall prove to be necessary."

It is plain from the terms of the termination act that
the jurisdiction of the United States over what was former
ly the Menominee Indian reservation has been terminated
insofar as such jurisdiction was applicable because of the
status of the reservation area as an Indian reservation, and
the status of the Menominee Indians and the Menominee

Indian tribe as wards of the federal government has like
wise been ended. The United States has divested itself of

all right, title and interest to the lands which comprise
what was formerly the Menominee Indian reservation, and
has ended its trusteeship over the lands. Title to the land is
now held by Menominee Enterprises, Inc., a private Wis
consin stock corporation, with the exception of a few par
cels which have been conveyed by the corporation to indi
viduals. What was formerly the reservation is now Wiscon

sin's 72nd county governed by a Wisconsin county board
and town board. (Wis. Laws, 1959, Chapter 259). The en
tire land area is now on the tax rolls. Jurisdiction over hunt

ing and fishing in the area, and over the members of what
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was formerly the Menominee Indian tribe, is therefore
vested in the state of Wisconsin without exception. State v.
Johnsm, (1938) 212 Wis. 801, 249 N.W. 284; State v. Tuck
er, (1941) 287 Wis. 810, 296 N.W. 645; State v. Shepa/rd,
(1941) 289 Wis. 845, 800 N.W. 905. In State v. Johnson,
supra, the supreme court stated as follows, in part, at page
809:

'The jurisdiction of a state to try in its courts an Indian
charged with an offense committed outside of territory of
the United States, even though the offender be a ward of the
federal government, has never been seriously questioned.
Such jurisdiction apparently has never been denied by any
statute of the United States or by the federal courts. If
such jurisdiction were denied by a federal statute, such
statute would probably have to be held unconstitutional as
an infringement upon the sovereignty of the states. State
V. Superior Court, 107 Wash. 288, 181 Pac. 688; Pahlo v.
PiCople, 28 Colo. 134. 46 Pac. 686; State v. Buckaroo Jack,
80 Nev. 825, 96 Pac. 497; State v. Spotted Hawk, 22 Mont.
88, 55 Pac. 1026.

"We think the correct rule, supported by sound reason
and the weight of authority, is that the state courts have
jurisdiction to try Indians for offenses committed upon ful
ly patented lands even though such lands are located within
the exterior boundaries of an Indian reservation; tiiat when
the lands are fully patented by the United States they
cease to be territory of the United States and become sub
ject to the jurisdiction of the state and its laws. * *

The foregoing is sufficient to sustain the jurisdiction of
the state of Wisconsin to enforce its regulatory laws and
rules respecting hunting and fishing upon the area former
ly known as the Menominee Indian reservation, and upon
the members of what was formerly the Menominee Indian
tribe. It should be pointed out, however, that the Treaty of
1854 (10 Stat. 1064) between the Menominee Indians and

the United States which created the Menominee Indian res
ervation, and the Treaty of 1856 (11 Stat. 679), the final
treaty between the United States and the Menominee In-
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•dians, are both silent as to the granting of any hunting and
fishing privileges in favor of the Indians. The Act of April
20, 1836 (5 Stat. 10), creating the Territory of Wisconsin,
oxpressly reserved Indian rights. The Act of August 6,1846,
(9 Stat. 56) to enable the Territory of Wisconsin to become
^ state and the Act of May 29,1848, (9 Stat. 283) admitting
Wisconsin into the Union are silent as to the reservation of

rights in favor of the Indians. Wisconsin was admitted into
the Union on an equal footing with tiie original states.
Accordingly, this is not a case like T^&e v. Washington,
(1942) 315 U.S. 681, in which the supreme court held that
where a treaty with the Yakima Indians expressly reserved
to members of the tribe certain fishing privileges, and
where the 'Enabling Act which admitted Washington as a
state preserved the treaty rights of the Indians, the state
could not require the Indians to pay license fees, although
the state could impose purely regulatory restrictions upon
the fishing privileges of such Indians outside of their reser
vation.

The Act of August 6, 1846, (9 Stat. 56) and, more parti
cularly, the Act of May 29, 1848, (9 Stat. 233) admitting
Wisconsin into the Union on an equal footing with the
original states, are in patent conflict with any reservation,
-express or implied, of hunting and fishing privileges in fa
vor of the Indians following a conveyance of title to the
reservation lands to a private corporation, and the dissolu
tion of the trusteeship of the United States over the In
dians thereby ending their status as wards of the federal
government as was done by the Termination Act. See) Ward
V. Race Horse, (1895) 163 U.S. 504. Indeed any such at
tempted reservation of hunting and fishing rights or privi
leges in favor of the Indians following termination would
be of doubtful constitutionality. State v. Johnson, (1933)
212 Wis. 301, 309, 249 N.W. 284.

By the Treaty of 1848, (9 Stat. 952) between the Me-
nominee Indians and the United States, the Menominees
ceded all of their lands in the state of Wisconsin to the

United States. The Menominee Indian tribe did not remove
from Wisconsin and by the Treaty of 1854, (10 Stat. 1064)
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between the Menominee Indians and the United States, the
United States set apart the lands established as the Me
nominee Indian reservation for the Menominee Indian tribe.

As pointed out above, the Treaty of 1854 granted no hunt
ing and fishing privileges to the Indians. Whatever privi

leges the Menominee Indian tribe may have enjoyed as to
hunting and fishing on such lands ended upon termination.
State V. Johnson, (1933) 212 Wis. 301, 309-313, 249 N.W.
284. In the Johnson case the supreme court held that a
Chippewa Indian is subject to the Wisconsin game laws on
lands retained by the Chippewa Indians under a treaty with
the United States but which were subsequently patented
by the United States to an Indian and thereafter conveyed
in fee to a citizen of the state, and stated, in part, at pages
311-312:

"* * * We entertain no doubt that the rights of the In
dians to hunt and fish upon their own lands continued. If

the lands here involved were not fully patented we should
have no difficulty in concluding that as to such lands the
fish and game laws of this state are without force and
effect. But the present action involves lands fully patented
to an Indian and thereafter sold and conveyed without reser
vation or restriction to a citizen of this state. As to such

lands, may it be said that they were sold subject to an im
plied convenant or condition that members of the Chippewa
tribe might perpetually hunt thereon without restriction..
We think it would be unreasonable so to hold."

The lands which comprise what was formerly the Me
nominee Indian reservation therefore are not subject to a
condition that members of what was formerly the Menomi
nee Indian tribe may hunt and fish thereon immune from
state law.

Finally it is to be noted that by statute state sovereignty"
and jurisdiction extends to all places within the boundaries
of the state subject only to such jurisdiction as may have
been acquired by the United States. Sec. 1.01, The United
States has now relinquished its jurisdiction over the Me
nominee Indian people, and over what was formerly the-
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Menominee Indian reservation and any hunting or fishing
within that area is done. . . off Indian reservation lands

.  . and is subject to the provisions of Chapter 29. Sec.
29.09 (1).

You are therefore advised that the hunting and fishing
laws of the state of Wisconsin apply to the members of what
was formerly the Menominee Indian tribe and upon what
was formerly the Menominee Indian reservation.

JHB

Justices of the Peace—Court Reorganization—Territorial
jurisdiction of municipal justices of the peace under 62.24
(2) (a) discussed.

May 24, 1962.

R. E. Gieringer,
District Attorney, Adams County.

You have raised a number of questions relating to the
jurisdiction of a municipal justice of the peace under court
reorganization as compared with jurisdiction of other jus
tices of the peace.

I.

One question is whether such a justice elected in a city
has country-wide jurisdiction when exercising those powers
wherein he enjoys the same jurisdiction as to subject mat
ter as is exercised by the ordinary justice of the peace.

Sec. 62.24 (2) (a), 1961 Stats., provides that the muni
cipal justice of the peace shall have the jurisdiction, both as
to subject matter and as to territory, of any other justice
of the peace.

While, as will be pointed out later, the municipal justice
of the peace has additional powers not possessed by other
justices of the peace, it seems clear from sec. 62.24 (2) (a)
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that he has all of the powers of any other justice of the
peace and within that area of jurisdiction his powers are
co-extensive with those of the regular justice both as to sub
ject matter and territory. Hence, if a regular justice of the
peace has county-wide jurisdiction as to any particular sub
ject matter, the municipal justice of the peace also has.
county-wide jurisdiction as to the same subject matter.

II.

The next question relates to jurisdictional comparisons
with respect to city ordinances.

Here sec. 62.24 (2) (a) 1 provides that the municipal
justice of the peace shall have exclusive jurisdiction of of
fenses against ordinances of the city. Hence the other jus
tices of the peace may not exercise this jurisdiction.

HI.

A question is raised as to whether the jurisdiction of the
municipal justice of the peace in actions to recover the pos
session of personal property of not exceeding $200 in value
is limited to the city or is county-wide.

Sec. 62.24 (2) (a) 2 gives such justice jurisdiction of
actions to recover the possession of personal property, with
damages for the unlawful taking or detention thereof^
wherein the value of the property claimed does not exceed
$200.

In this type of case the municipal justice of the peace
would have county-wide jurisdiction the same as any other
justice. To put it another way, where both types of justices
have jurisdiction over the subject matter such jurisdiction
is county-wide.

IV.

Does a municipal justice of the peace have country-wide
jurisdiction in forcible entry and unlawful detainer actions?

Sec. 62.24 (2) (a) 3 gives municipal justices of the peace
jurisdiction of actions for forcible entry and unlawful de
tainer.
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However, sec. 291.05 as amended by sec. 148, ch. 495,
liaws 1961, reads:

"291.05 Action, how commenced. The plaintiff shall file
with the county court or with a municipal justice of the
■city, town or village where the premises are located, a com
plaint signed by him, his agent or attorney, giving therein
a description of the premises of which possession is claimed,
stating the facts which authorize the removal of the defend
ant, naming him, and prajdng for his removal. If the com
plaint is filed in the county court the provisions of ch. 299
with respect to pleading and practice shall apply. If the
complaint is filed with a municipal justice, the justice shall
thereupon issue a summons, directed to the sheriff or any
constable of the county, commanding him to summon the
<iefendant to appear before him on a day in such summons
named, which shall not be less than 6 nor more than 15
days from the day of issuing the same and shall deliver the
summons and complaint to such officer."

It seems quite clear from the foregoing language that
where such an action is not brought in county court but is
brought before a municipal justice of the peace the action
must be commenced before a municipal justice of the peace
of the city, town or village where the premises are located.

The former sec. 291.05 gave county-wide jurisdiction in
these cases to the ordinary justice of the peace, but now
such an action may be brought only in county court or be
fore a municipal justice of tiie peace. The county court has
county-wide jurisdiction but as above indicated, the munici
pal justice of the peace does not.

V.

A question is raised as to the territorial jurisdiction of a
municipal justice of the peace under sec. 62.24 (2) (a) 4,
which reads:

"Jurisdiction of actions for a penalty or forfeiture, not
exceeding $200, given by statute."

This presumably relates to forfeitures under state law
And not under local ordinances.
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Ch. 288 of the statutes on "forfeitures" has for the most

part remained intact under court reorganization. In fact
there are no changes except an amendment of sec. 288.19 by
adding the words "or county court" at the end of the sen
tence and by creation of sec. 288.195 on clerk's fees. These
changes were effected by sees. 143 and 144 of ch. 495, Laws
1961, and by sec. 10 of ch. 648, Laws 1961. However, such
changes have no relevance in answering the present ques
tion.

The answer would appear to be that to the extent an
ordinary justice of the peace has county-wide jurisdiction
of forfeiture actions brought under state statutes pursuant
to Ch. 288, the same jurisdiction is enjoyed by a municipal
justice of the peace, since under sec. 62.24 (2) (a), 1961
Stats., the municipal justice of the peace has the jurisdic
tion, both as to subject matter and as to territory, of any
other justice of the peace.

With respect to county ordinance violations the munici
pal justice of the peace has not been given the exclusive
jurisdiction which has been vested in him in the case of
town, village and city ordinances by sees. 60.595, 61.805,
and 62.24 (2) (a) 1, respectively. Hence, as to county or
dinances he has the same county-wide jurisdiction as does,
the ordinary justice of the peace.

VI.

The next question relates to criminal jurisdiction of the
municipal justice of the peace where the penalty does not
exceed $200 or 6 months' imprisonment or both, battery
and disorderly conduct cases and state traffic cases.

This is answered by sec. 62.24 (2) (a) 5 which gives the
municipal justice of the peace jurisdiction of crimes arising
within the county, the penalty for which is not more than
$200 or 6 months or both. The penalties for ordinary state
traffic cases come within that category. (We are not here
discussing offenses such as negligent homicide involving
use of a motor vehicle.) The same comment applies to ordi
nary battery and disorderly conduct cases.
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VII.

With reference to accepting guilty pleas, inquiry is made
as to territorial jurisdiction of the municipal justice of the
peace.

Sec. 62.24 (2) (a) 6 gives the municipal justice of the
peace jurisdiction to accept pleas of guilty if the defendant
upon arraignment requests to enter a plea of guilty and the
offense is one punishable by not more than $500 or 6
months, or both, or is for violation of sees. 348.15, 848.16
or 848.17 regardless of the monetary penalty involved (mo
tor vehicle weight violations).

This jurisdiction is not restricted to the local municipality
and is hence county-wide.

VIII.

The same is true of sec. 62.24 (2) (a) 7, which reads:

"7. Jurisdiction to cause the laws for the preservation of
peace to be kept, to cause to come before him persons who
break or attempt to break the peace and commit such per
sons to jail or bail; to cause to come before him the keepers
of houses of ill fame and frequenters of the same or com
mon prostitutes, and compel them to give security for good
behavior, to cause to come before him persons who are
charged with committing any crime and commit them to
jail or bail

The same is true of sec. 62.24 (2) (a) 8, which provides:

"8. Jurisdiction of garnishment actions and actions com
menced by warrant of attachment against the property of a
<Jebtor, as provided by and subject to the limitations set
forth in ch. 804. Justices of the peace, other than municipal

justices of the peace, shall not have jurisdiction of such ac
tions."

The limitations contained in Ch. 804 referred to in the

language quoted above have nothing to do with municipal
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boundaries within the counties. Hence, the jurisdiction is-
county-wide.

WHR

Prisoners—Worhnien*s Compensation—A county may not
require prisoners sentenced to the county jail to work out
side the jail premises except as provided in 56.08, and if so
employed, are entitled to workmen's compensation under
Ch. 102.

June 1, 1962.

John W. Slaby,

District Attorney, Price County.

You ask whether the county would be liable for injury to
prisoners sentenced to the county jail if they are used for
work away from the jail, such as at the county fair grounds.

The opinion was given in 41 OAG 219 that a person sen
tenced to imprisonment in a county jail may not be required
to work at places other than the jail unless provision for
hard labor is made either by the commitment or by statute.
The opinion state at P. 220:

"It is the almost universal rule that 'express statutory
authority is necessary to the imposition of hard labor as a
punishment for crime.' 41 Am. Jur. 902—Prisons and Pris
oners §26; 72 C.J.S. 873—Prisons §18 d.

"Sec. 56.08, the Huber Law, is now the only statutory
authority for requiring prisoners in county jails to work at
hard labor. Since the prisoner to whom you refer is not
subject to the Huber Law, there is no authority to require
him to do work and to go outside the prison enclosure for
that purpose.

"While I have found no authority on this point, it is my
opinion that the sheriff, although he may not require such
prisoners to do work which would ordinarily be done by paid
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employes, may nevertheless require that they perform
liousekeeping tasks in the jail, such as sweeping and clean
ing the cells and corridors and possibly doing occasional
kitchen police. This practice has always been followed and is
considered to be part of the institution discipline which the
sheriff is authorized to enforce. But for reasons which will
appear later, such work by prisoners sentenced to actual
confinement must be limited to the jail enclosure, at least
unless under the control of a guard or jailer."

Following issuance of the foregoing opinion, the legisla
ture enacted sec. 53.37 (4) by ch. 71, Laws 1953. It reads,
in part:

"(4) The sheriff or other keeper of a jail is authorized
to use without compensation the labor of those sentenced to
actual confinement in the county jail in the maintaining of,
and the housekeeping of the jail, including the property on
which it stands. * * *"

Prior to 1959, sec. 56.08 (1) provided that any person
sentenced to the county jail was committed at hard labor
unless the court specified otherwise. The so-called "Huber
Law" was revised by ch. 504, Laws 1959, so that the court
might grant to a prisoner the privilege of working outside
the jail. As amended, sec. 56.08 (2) provides:

"(2) Unless such privilege is expressly granted by the
court, the pirsoner is sentenced to ordinary confinement.
The prisoner may petition the court for such privilege at
the time of sentence or thereafter, and in the discretion of
the court may renew his petition. The court may withdraw
the privilege at any time by order entered with or without
notice."

Since the "whole subject is said to be within the power
of the legislature" (41 Am. Jur. 902), and there is now no
statutory provision under which a prisoner may be re
quired to engage in hard labor, no prisoner committed to
a county jail may be required, or even permitted, to work
away from the jail premises except pursuant to sec. 56.08,
which is based on privilege granted by the court.
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If the county employs prisoners under sec. 56.08, it as
sumes the status and obligations of an employer, and would
be subject to the workmen's compensation act under the
definition in sec. 102.04 (1).

With respect to liability in civil actions, the factual cir
cumstances allow for so much variation that the only help
ful generalization is that the county would probably be liable
for injury of a prisoner working away from jail premises
in any situation in which it would be liable for injury to
any other employee.

I am assuming your county is not contemplating practices
beyond its statutory authority; and this opinion does not
purport to deal with the question of liability in the course of
ultra vires operations.

BL

Conservation Commission—Bong B as e—Conservation
commission has power in the development of long range
conservation programs to make general statements of policy
for information and guidance of the department and future
commissions.

June 6, 1962

Gaylord a. Nelson,

Gov.ernor of Wisconsin,

You have inquired what powers the state conservation
commission of Wisconsin presently has to cooperate with
other state agencies including the executive office, the de
partment of resource development, ttie Wisconsin federal
surplus property development commission, Kenosha county,
local school districts in Kenosha and Racine counties, and a
proposed surplus property development corporation to be
formed, in acquiring the premises known as the Bong air
base from the United States government.
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You have informed me that the state of Wisconsin has
developed a comprehensive plan for the acquisition of
Bong air base from the federal general services administra
tion which envisages a multiple use program for conserva
tion, industry, residential areas, park areas and a local air
port. You have further informed me that it is basic to the
plan that certain areas shall be dedicated permanently to
conservation, certain areas shall be dedicated to industry,
while other areas in a transitional stage shall be dedicated to
their highest and best use as it shall develop.

Under the provisions of ch. 427, Laws 1961, which creat
ed sec. 20.280 (71b), the conservation commission was
autSiorized to spend not more than $208,000 to acquire full
fee title to a portion of the present Bong air base. It is this
area to which full fee title is intended to be obtained which
may be considered to be in a transitional stage, which
would be used for conservation purposes for many years in
the future, but which a subsequent commission or a subse
quent legislature might direct to be transferred to a more
intensive land use.

The powers of the conservation commission to enter into
any formal and binding contract at this time are fully cover
ed in my opinion dated January 18, 1962, addressed to Mr.
L. P. Voigt, director of the Wisconsin conservation depart
ment, and will not further be discussed. Briefly, the conser
vation commission has no present statutory power to enter
into any binding contract affecting these lands.

However, since its inception in 1927, the conservation
commission has recognized that the need for long range
planning necessitated the declaration and explanation of
certain general statements of policy which the declaring
commission believed were useful and proper for guiding
the future work of both the conservation department and
future conservation commissions for many years in the fu
ture. By custom, these declarations of policy have most gen
erally been adhered to by succeeding commissions and have
made possible the carrying out of continuing programs.
Such general statements of policy, of course, are always

subject to a principle similar to the maxim of international
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law of sic stantihus rehiis. To paraphrase, as long as the
conditions which inspired the general statement of policy
continue, it is to be assumed that the policy will continue to
be persuasive and respected by successive commissions.

Accordingly, it is my opinion that the present conserva
tion commission could make a general statement of policy in
regard to its participation in the acquisition of Bong air
base in language somewhat as follows:

"The conservation commission declares it to be a matter
of commission policy:

"(1) To acquire lands dedicated permanently to conser
vation without cost to the state but subject to appropriate

federal restrictions;

"(2) To purchase in outright fee, using the appropria
tion of $208,000 an area of some 1,700 acres presently use-
able and useful for conservation purposes, but for which
it is contemplated a higher and better use may develop, and
consistent with its statutory powers as they now exist or
may be amended, to transfer any part or all of the said
1,700 acres to the appropriate agency when such higher
and better use shall arise."

RGT

Barbers—District Attorneys—Constitutionality—^Discus
sion of 158.04 (14) relative to advertising of fees for har
boring service discussed. District attorney has duty to en
force criminal statute even though he doubts constitutionali
ty; but should direct court's attention to consitutionality
question.

June 8,1962^

Carl N. Neupert,
State Health Officer.

You ask my opinion as to whether or not a certain sign
"is a violation of Sec. 158.04 (14) and subject to the penal
ties provided in Chapter 158."
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Section 158.04 (14), Stats., was created by ch. 154, Laws
1961, and reads as follows:

"It is unlawful for any person to advertise a definite
price for any barbering service by means of displaying a
sign containing such prices so that the same is visible to
persons outside the barber shop. Nothing contained in this
subsection shall be construed to prohibit advertising of
prices or services in newspapers, radio, television or by
other lawful methods."

Your letter requesting this opinion shows that your re
quest for it arises out of a situation involving a barber shop
operated in Milwaukee. Your letter states:

"A photograph of the shop taken from the outside is en
closed. It would appear to advertise a price for barbering
services visible to persons outside the shop. The small print
part of the sign in Polish has been translated for us to mean
^Shears sharpened here.' "

With reference to the above-quoted statute and the above-
described situation, your letter states:

"While trying to obtain enforcement of this statute the
district attorney's office in Milwaukee County indicated
to us that they were not willing to issue warrants in this
situation until we could secure an attorney general's opin
ion to the effect that section 158.04 (14) is being violated."

This position on the part of the district attorney for Mil
waukee county produced your request for this opinion.

In my judgment, the sign in question is a violation of
sec. 158.04 (14). It seems to me that persons unable to
read the Polish portion of such sign would readily view
and accept the price appearing in such sign as a price for
barbering services, namely, a hair cut, and this would be
especially true of men unacquainted with the Polish lan
guage. Moreover, it would seem to me a distinct possibility
that even persons able to read Polish, and able to read the
Polish portion of such sign, would not necessarily connect
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that portion of the sign with the price therein advertised^
and would, in fact, despite their understanding of the Po
lish portion of the sign, be likely to view the price stated
therein as one for barbering services rather than for
shears sharpening or any other service.

It may be that the district attorney, Milwaukee county,,
has some misgivings as to the constitutionality of sec.
158.04 (14). Such misgivings would be understandable, in
view of the decisions rendered in the following cases:
People V. Oshorriye, (1936 - Cal.) 59 P. 2d 1088, 1087; Jones
V. Bontempo, (1940 - Court of Appeals of Ohio, Hamilton
County) 29 N«E. 2d 428, 429; and Jones v, Bontempo, (1941
- Supreme Court of Ohio) 82 N.E. 2d 17, 18. If the district
attorney of Milwaukee county does have misgivings about
the constitutionality of sec. 158.04 (14), it is nevertheless
his duty to enforce that statute. He can, however, and in
deed, should, call the attention of the trial court to any ques
tion relating to the constitutionality of sec. 158.04 (14).
See 28 OAG 86, wherein one of my predecessors advised a
district attorney that in a criminal action being prosecuted
by him he "need not hesitate to call to the attention of the
court any factors which will tend to safeguard any funda
mental rights of the accused, even though a conviction
might be more readily assured by remaining silent." In the
same opinion, the district attorney who requested it was
advised as follows:

"* * * we do not mean to imply that it is your duty to

see a man punished for violation of an invalid statute while
keeping secret from the court the fact that the statute is
probably unconstitutional. It is as much the duty of a dis
trict attorney to see that a person on trial is not deprived
of any of his constitutional or statutory rights as it is to
prosecute him for the crime with which he is charged. State
V. Oshome, 54 Ore. 289, 108 Pac. 62, 20 Ann. Gas. 627. It
has been held that since the oath of office of the prosecut
ing attorney requires him to support the state constitution,
if a legislative act violates that constitution, he is under
no duty to refrain from challenging it and submitting to
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the court the question of its validity. People v. Fullenwider,
329 111. 65,160 N.E. 175."

JHM

Real Estate Brokers Board—Contracts—^Real estate brok

ers board has neither the express nor implied power to en
gage in research activities and cannot use license moneys

appropriated under 20.700 (41) for such purpose.

June 8, 1962.

F. J. Walsh,
Deputy Commissioner, Department of Administration.

You indicate that the Wisconsin real estate brokers' board

proposes to contract with the school of commerce at the uni
versity of Wisconsin to have the school of commerce survey,
study and report on several aspects of the real estate broker
age business in Wisconsin.

The subject of one study would be:

"Proposal for Research on Comparative Responses to
Real Estate Advertising in the State of Wisconsin".

Its scope can be best described by quoting the purpose sec
tion of the proposal.

"Purpose

The objective of this study is to measure the relative ef
fectiveness of various methods of real estate advertising in

the media usually employed by real estate brokers—^news
papers, signs, radio and television. Because of the greater
methodological problems in analyzing radio and television
advertising, we propose to divide the project into two parts.
Part I is to analyze real estate signs and newspaper adver
tising, both classified and display. On the basis of the ex
perience gained in Part I, Part II can proceed with the
analysis of results from radio and television advertising.
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This research project will be so designed and directed to
produce measures of advertising results which will be of
value to real estate brokers in budgeting their advertisings
expenditures among the various media and in preparing ad
vertising copy which will be effective."

The cost of this project is estimated at $18,250.

The second proposal is entitled:

"Proposal for a Study of the Business of Real iEstate-
Brokerage in the State of Wisconsin"

The purpose section of this contract provides:

"Purpose

The objective of this study is to describe in detail and to-
analyze the real estate brokerage business in Wisconsin, the
characteristics of the business firms, the nature of the
services offered, and the characteristics and qualifications
of the persons engaged in the business. In addition, recent
trends in the business are to be analyzed to reveal changes
which may be taking place in the functions of the broker in
the real estate market. '

The study is to be so directed and organized as to be of
the greatest value to the Wisconsin Real Estate Brokers'
Board in guiding its regulatory and educational activities,
to the industry in its self-regulation and in the services and
activities of the trade associations and professional societies,
and from an academic standpoint, in throwing additional
light on the nature and importance of the brokerage func
tion in the real estate market."

The estimated cost of this project is $15,000.

It should be noted that the advisory committee for each
study would consist of representation from the school of
commerce, the Wisconsin real estate brokers' board, and
from the voluntary association known as the Wisconsin as
sociation of real estate brokers. The latter association is not

a state agency.
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It is proposed that the costs of these research projects
be paid from appropriations made by section 20.700 (41),
which provides:

"(41) GENERAL ADMINISTRATION. There is ap
propriated from the general fund to the Wisconsin real
estate brokers' board for the execution of its functions, all
moneys received by the board under ch. 136."

You inquire whether the Wisconsin real estate brokers'
board is authorized to engage in research projects of this
nature, and if so, whether appropriations made under sec.
20.700 (41) may be used.

The Wisconsin real estate brokers' board is an agency

of the state of Wisconsin.

Sec. 186.08 provides:

"Brokers' board. The Wisconsin real estate brokers' board
consists of 3 persons, at least 2 of whom shall be real estate
brokers in this state. The governor, by and with the advice
and consent of the senate, shall appoint the members of
said board. The terms of members shall be 6 years and
until their successors are appointed and qualify. .Each mem
ber shall, before entering upon his duties, take and file the
official oath."

Sec. 186.04 (1), (2), and (8) provide:

"(1) ORGANIZATION, QUORUM. The board, immedi
ately following the qualification of the member appointed
in any year, shall organize by appointing a secretary and
by selecting from its number a president, vice president
and a treasurer, and may promulgate rules and regulations
for administering this chapter and for the performance of
its duties and functions. A majority of the board shall con
stitute a quorum for the exercise of the powers or authori
ty conferred on it. In case of a vacancy, the remaining 2
members of the board shall exercise all the powers and
authority of the board until such vacancy is filled.

"(2) DUTIES, (a) The board shall receive applications
for and issue licenses to real estate brokers and salesmen
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and business opportunity brokers and salesmen and shall
administer this diapter.

" (b) The board may issue letters and bulletins, and con
duct clinics disseminating information to its licensees.

"(3) MEETINGS, HEARINGS. The board may hold
meetings, hearings or investigations anywhere in the state
which may be conducted by any member of the board, the
secretary or by any duly authorized employe of tiie board."

In American Brass Co. v. State Board of Health, (1944)
245 Wis. 440, 448,15 N.W. 2d 27, our supreme court stated:

* * No proposition of law is better established than

that administrative agencies have only such powers as are
expressly granted to them or necessarily implied and any
power sought to be exercised must be found within the four
corners of the statute under which the agency proceeds.
Monroe v. Railroad Comm. (1919) 170 Wis. 180, 174 N.W.
450; Wisconsin Telephone Co. v. Public Service Comm.
(1939) 232 Wis. 274, 287 N.W. 122, 287 N.W. 593."

There is no specific authority in sec. 136.04, or elsewhere
in Ch. 136 which would permit the Wisconsin real estate
brokers' board to engage in the research projects proposed.
Nor do we find any language in the statutes from which the
power is necessarily implied.

The legislature enacted the real estate brokers' licensing
law for the protection of the public from dishonest or in
competent brokers and salesmen and to prevent abuses in
the sale of real property. State ex rel. Green v. €la/rk,
(1940) 235 Wis. 628, 294 N.W. 25; State ex rel. Durham
Corp. V. Brokers Board, (1927) 192 Wis. 396, 211 N.W. 292.

Our supreme court has said that the board has wide dis
cretion in exericsing its functions in granting, denying or
revoking licenses. Wall v. Wisconsin R. E. Brokers^ Board,
(1958) 4 Wis. 2d 426, 430, 90 N.W. 2d 589. The power
sought to be exercised must, however, be clearly set forth in
a statute or arise by necessary implication.

Sec. 136.04 (2) (b) quoted above was created by ch. 364,
Laws 1959.
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We are of the opinion that the power there granted is
not sufficient to give rise to any authority to engage in the
research projects proposed, which are essentially designed
improve the economic status of brokers by pointing out to
the most efficient metiiods of advertising, and by an analy
sis of the nature and importance of the brokerage function
in the real estate market.

In passing we point out that the school of commerce of
the university of Wisconsin has no apparent authority to
enter into a contract of this nature. It is a department of
the university of Wisconsin, and any contract would have
to be entered into -with or authorized by the board of re
gents of the university of Wisconsin.

It is our opinion that the Wisconsin real estate brokers'
board cannot use appropriations made under sec. 20.700
(41) for this purpose.

RJV

Highways—Damages—Landowner—^Landowner who
dams natural depression, not a natural watercourse, at his
property line is not responsible for damages to abutting
highway. Landowner ponding surface water on his land
which backs up onto highway through percolation or other
wise, may cause actionable damage.

June 11, 1962.

Robert W. Warren,

District Attorney, Brown County.

You state that an owner of land abutting on a county
highway is filling in a natural depression on his land along
the right of way line. While the depression is not a "natural
watercourse" having well defined bed or banks, it is the us
ual drainage course for surface waters.

A highway ciilvert drains into the area. You say iiiat the
county highway authorities fear that the blocking off of
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the natural drainage will damage the roadbed. You have
advised them of their rights to remove obstructions to
drainage and the assessment of damages therefore. (Sees.
83.18 and 81.06) You have also advised them of their rights
to condemn drainage easements. (Sec. 83.07) The question
you ask is whether or not the county can recover damages
from the property owner, should the expected damages oc
cur.

Without discussing all the cases in point, the Wisconsin
law of waters is that the owner of land has a legal right to
rid the same of surface water, as it comes thereon from
any source, by permitting or causing it, by such means as
may be reasonably necessary, to flow in the natural course
of drainage to and upon adjacent lands, and, the successive
proprietors, whose premises are affected, have no remedy,
save the exercise of the same right. This rule was discussed
at length and affirmed by our court in 1957. See Ldur v.
Milwaukee, (1957) 1 Wis. 2d 561. Under the circumstances
stated above, the county would have no recourse against the
landowner.

The rule, however, does not extend to allow landowners to
do exactly as they will with surface waters. Adjacent land
owners are not without protection of the law. The rule is,
perhaps, best stated in the early case of Pettigrew v. The
Village of Evansville, (1870) 25 Wis. 223. Here, the court
stated at page 229:

"* * * It is the duty of every owner of land, if he wishes
to carry off the surface water from his own land, to do so
without material injury or detriment to the lands of his
neighbors, and if he cannot, he must suffer the inconven
ience arising from its presence, and cannot complain that
others refuse to allow it passage over their lands. Such is
the sound and wholesome doctrine of the law upon this
subject; and although it does not go so far as to require
the owner to resort to any artificial means to prevent the
surface water from his land flowing on to the land of an
other, when such flowing is produced by natural causes, yet
it will prevent him from using such means for the purpose
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of making it flow thero, whenever the same would be ma
terially injurious to the interests of the proprietor thereof.
ijc 4:

In the case of Schuster v. Albrecht, (1898) 98 Wis. 241,
the owner of a pond did not seek to discharge the water di
rectly upon his neighbor, but proposed to conduct it by an
artificial channel, to a point on his own land in close proxi
mity to the line, where it would inevitably permeate the
surrounding soil and percolate through the same into his
neighbor's land, and permanently injure the same. The court
said it could perceive no logical difference between the
quality of the two acts, and that the injury caused by per
colation, artificially caused, may easily be as great, or
greater, than the injury caused by direct discharge in a
stream. The court cited the Pettigrew case as a leading
authority.

The case of Waiters v. National Drive-In, Inc., (1953) 266
Wis. 432, again cited the Pettigrew case by using it as
authority for the proposition that a landowner may not col
lect surface water on his premises in a reservoir and then
discharge it directly onto the land of another, and held that
under the facts in that case, the owner of a drive-in theatre
may grade and fill his land in such a manner as to change
the natural contour of his land, thus draining surface water
onto the plaintiffs land. However, this case does not in
volve the ponding of waters or the causing of any damage
other than increasing the natural run-off.

However, our problem has been finally concluded in
Eickstedt v. S,eifert, (1955) 273 Wis. 122, wherein the
Pettigrew and Watters cases are discussed at some length.

The facts in this case were that the owner of an artificial
pond, wherein surface waters were collected, sought to have
the pond pumped out into a highway ditch. This would have
caused damage to the land of the plaintiff through percola
tion -of the diverted waters. The owner of the pond claimed
that the damage would not result from any direct overflow
ing of the surface and that the pond drained directly into a
highway ditch within the boundaries of the highway, which
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ditch constituted the natural watercourse. The court held

that the rule in the Schuster case would prevail. The court
quoted as authority the following language from the
SchrLSter case, pp. 127-128:

" Tn the present case the owner of the pond did not pro
pose to discharge the water directly upon his neighbor's
land, but proposed to conduct it, by an artificial channel, to
a point on his own land in close proximity to the line, where
it would inevitably permeate the surrounding soil and per
colate through the same into 'his neghbor^s land, a/nd per
manently injure the same. We perceive no logical difference
between the quality of the two acts. In either case there is a
permanent injury to his neighbor's land, caused by water
conducted thereto by an artificial channel; and the injury
caused by percolation artificially caused may easily be as
great, or greater, than the injury caused by direct discharge
in a stream. Gould, Waters, par. 271' "

The court went on to say:

"In footnote 14, appearing at page 523 of the annotation
entitled, 'Liability for overflow or escape of water from
reservoir, ditch, or artificial pond,' 169 A.L.R. 517, the
author of the annotation states:

.  . seepage cases have been included, since the distinc
tion between surface and underground passage is only ma
terial as a circumstance of negligence.'

"Under the facts of the instant case, we deem it to be en
tirely immaterial whether the damage to plaintiff's lands
from the diversion of the waters of the gravel-pit pond re
sulted by reason of such waters directly overflowing the
surface of such lands, or reaching the same through percola
tion.

"Defendants' brief cites several cases in support of the
contention made that the drainage of the water out of the
gravel-pit pond into the highway ditch relieved defendants
of any liability for damage resulting from the route pursued
by such waters after reaching such natural watercourse.
However, none of such cases are in point because they are
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all concerned with the diversion of surface waters and not

waters which had been accumulated in an artificial pond or
reservoir."

Here, again, the court reaffirmed the doctrine of the
Pettigrew case.

It is my opinion that if the landowner ponded the water
on his own land and thus backed ponded water onto a high
way, through percolation or otherwise, he would be respon
sible for damages.

REB

School Districts—County School Committee^DiscassiGn.
of 40.025 (1) (e) relative to dissolution of and creation of
school districts, and the county school committee's power to
create districts.

June 29, 1962.

Angus B. Rothwell,
State Superintendent of Public Instruction.

You have requested an opinion as to the validity and ef
fect of an order of a county school committee recently made,
to become effective July 1, 1962, which dissolves a union
high school district and the underlying common school dis
tricts and creates out of the territory thereof "a common
school district to operate both elementary and high school
grades for all school purposes." The union high school dis
trict operates only high school grades and is superimposed
upon and includes only and all of the territory of several
underlying common s^ool districts that operate only ele
mentary grades. This order was made pursuant to a peti
tion filed therefor and for the purposes of this opinion it is
assumed that all procedural requirements in Ch. 40, Stats.,
were followed.

First, there is the question as to the validity of this order
in view of the provision in sec. 40.025 (1) (e), which
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prohibits detachment of territory from a school district
which operates high school grades except if it is attached to
another district which operates such grades. Specifically,
your question is whether a county school committee has the
autiiority to dissolve a union high school district and the
underlying common school districts and create a common
school district out of the territory thereof.

The pertinent language in sec. 40.025 (1) (e) is:

"* * * No territory shall be detached from a district
which operates high school grades unless by the same order
it is attached to another district which operates high school
grades, or a state graded school. * * *"

The word "detached" in this provision is to be given its
common meaning and usage that effects the purpose and
objective of this statute. Sec. 990.01 (1). It, thus, means a
dismemberment, taking away, separation or withdrawing of
territory from a school district. In contrast thereto a dis
solution of a school district destroys and terminates the
very existence of a school district as a legal entity. Thus, a
detachment of territory from a school district is something
different from a dissolution of the district. Although a re
organization order might recite that it detached all of the
territory from a district, in substance it would be a dissolu
tion of the district and treated as such. On the other hand,
an order would be a detachment even though it used the
terminology and went through the motions of dissolution, if
in substance the net result is a detachment.

This provision came into the statutes as a part of the
creation of sec. 40.025 in the clarification and co-ordination
of the school district reorganization provisions by ch. 536,
Laws 1957. It was included to put a stop to certain types of
alteration of school districts. In some instances where a
common school district was operating both elementary and
high school grades an order had been made taking a part of
the territory therefrom and attaching it to an adjoining dis
trict that did not have a high school and was not within a
union high school district. In other situations, an order
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had been made detaching from a common school district a
part of its territory, also detaching the same territory from
the union high school district whidi overlaid it, and attach
ing such territory to an adjoining common school district
that operated only elementary grades and was not within a
union high school district. In still other instances, an order
was made in such a situation which merely detached the
territory of the underlying common school district from the
union high school district. It was to stop such orders from
being made that this provision was inserted in sec. 40.025
(1) (e), and the word "detached" was used because there
was a taking away of only a part of the territory of the
district that provided the high school grades.

If this provision were to be read to preclude the making
of an order dissolving a union high school district and the
comm school districts underlying it, then the existence of
such common school districts and the superimposed union
high school district would be frozen and the doubling up
could never be eliminated. Furthermore, to read the word
"detached" as including the word "dissolution" would also
mean that such underlying common school districts could
not be consolidated by dissolution of them and formation of
a single common school district out of the territory thereof.
It was never the intent that this provision should have any
such effect.

While no formal opinion has been given, the state super
intendent of public instruction has been advised orally in
conferences that this provision does not prevent an order
being made which dissolves a union high school district and
the underlying common school districts and creates a new
common school district out of the territory thereof. The de
partment of public instruction has followed such oral advice
and so indicated in conferring with school district officials,
county school committees, municipal officials and persons
interested in school district reorganization. Factually, there
has been a number of instances where orders to such effect

have been made and the new large common school districts
created to replace a union high school district and the under
lying common school districts for some time have been, and
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now are, operating a 12-grade, or kindergarten through
12th grade, school system.

It is, therefore, my opinion that a counly school commit
tee does have the power and authority to dissolve a union
high school district and the common school districts under
lying it and create a new common school district out of the
territory of said districts.

Secondly, you ask whether a county school committee is
authorized to create a common school district to operate
both elementary and high school grades. If by this is meant
whether such committee can create such a common school

district for the purpose and with the expectation Ihat it will
operate not only the elementary grades but also high school
grades, the answer would be in the affirmative. But, if tiie
question is whether the committee has the power to create a
common school district with the authority to operate
both elementary and high school grades, the answer is the
committee has no such power.

As pointed out in an opinion of June 7, 1961, 50 OAG
122 there is only one kind or variety of common school dis
trict provided for in the statutes. When a common school
district is created, it has the same character and powers as
every other common school district. Thus, when a common
school district is created, whether it may operate a school
offering high school grades depends upon possession of a
certificate of approval thereof from the state superinten
dent. Under sec. 40.10 a common school district may not
establish or operate a high school until it obtains a certifi
cate of authorization from the state superintendent. 46 OAG
118, 120; 50 OAG 122, 123.

The order in question thus is either invalid as beyond the
authority and power of the county school committee because
it attempts to create a kind of school district that it has no
power to create, or valid as creating a common school dis
trict, with the words "to operate both elementary and high
school grades for all school purposes" given effect merely as
an expression of the suggestion or expectation of the com
mittee in that regard. As such, said words do not go to the
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quality, power or authority of such district, but are sur
plusage or immaterial as respects whether such district may
operate high school grades.

An order should be given validity and upheld if there is
any reasonable basis therefor. Accordingly, it is my opinion
that the order is valid as creating a common sdiool district
out of the territory and the language therein does not, in
and of itself, give the district any power to operate high
school grades. In order to do so the new district must have
the necessary approval under sec. 40.10 in order to operate
high school grades.

HHP
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Conservation Commission—Land Acquisition—Conserva
tion commission has no present statutory power to acquire
and develop portion of Bong Air Base on a temporary basis
nor delegate to federal surplus property development com
mission power to decide whether such lands shall be trans
ferred to other than conservation uses.

August 8, 1962.

L. P. VOIGT,

Director, Wisccxnsin Conservation D^artmentt.

On January 4, 1962 you submitted to me an opinion re
quest for a definition and delineation of the powers of the
conservation commission to participate in a comprehensive
state plan for the acquisition of Bong air base from the
federal general services administration.

You raised some eight specific questions which were
answered in my formal opinion to you dated January 18,
1962.

Under date of April 11, 1962 you have requested a sup
plementary opinion on the following question:

"May the Conservation Commission make expenditure
from funds appropriated and allocated by the Legislature
under Wis. Stats. 20.703 (41) (b) (l.c.2.), (Ch. 427, Laws

of 1961) and Wis. Stats. 20.280 (71b), (Ch. 427, Laws of
1961) for acquisition and development of the property
known as Bong Air Base -with full knowledge and intent
that the property so acquired is to be used only temporarily
on an interim basis for game management, said property to
be resold, in whole or in part, at private sale on request of
the Federal Surplus Property Development Commission,
or its authorized agent, from time to time for a higher and
permanent use, to include industrial and residential devel
opment, such higher and permanent use to be determined
by the Federal Surplus Property Development Commis
sion?"
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Concurrently, with your request of April 11, I had a
similar request from the executive office for a statement of
the limit of the powers of the conservation commission to
participate in the plan for the acquisition of Bong air base,
which was answered under date of June 6, 1962 and copies
were furnished to your office. In lhat letter I expressed the
opinion that the maximum that the conservation commis
sion could do under the existing statutes was to adopt a
general statement of policy, but it did have power to adopt
such a general policy statement.

Referring to the specific question, or multiple questions,
raised by your inquiry of April 11, the answer is obviously
"no". I will explain this answer briefly.

First, you inquire whether the conunission can acquire a
portion of Bong air base "with full knowledge and intent
that the property so acquired is to be used only temporarily"
for conservation purposes. In my opinion of January 18 in
answer to question 8, I stated:

"It is, of course, necessary that the land be useful now
and in the foreseeable future for conservation purposes."

This requirement would obviate any intentional tempor
ary acquisition.

Second, you inquire whether the power to determine a
change in use of the property to include industrial and resi
dential development can be surrendered by your commission
to the federal surplus property development commission. I
will again quote from my answer to question 8 in my letter
of January 18, 1962:

"Answer: The Conservation Commission has present sta
tutory power to sell lands only in accordance with the pro
visions of sec. 24.085. Briefly, these require a determination
by the Commission itself that the lands are 'no longer neces
sary for the state's use for conservation purposes.'"

As I have stated above, and I reiterate, the limits of your
powers in participating in the general plan for the acquisi
tion of Bong air base are set forth in my opinion of June 6,
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1962 to Goverrior Nelson, copy of which opinion is herewith
enclosed.

RGT

Licenses—Tramient Merchamis—^Discussio'n of transient

merchant licenses under sec. 129.05 (1) relative to leasing
privately-owned land and selling of various manufactured
and produced items.

August 9, 1962.

John Peyton,

Disftrict Attoi-ney, Racine County.

You ask my opinion as to whether or not certain persons
carrjring on activities described in your letter requesting
this opinion must be licensed either as truckers, hawkers or
peddlers under sec. 129.01 (1), Stats., or as transient mer
chants under sec. 129.05 (1), Stats.

You describe the activities of these persons and the site
of their operations as follows:

"A Racine County resident operates what is known as

the 7 Mile Fair, this being a leased 40-acre tract of land
located in Racine County which has been improved with
gravel roadways and from which individual spaces are
leased to various individuals. The space leased is large
enough to accomodate a truck or other similar vehicle and

the lessee there sells or trades various merchandise owned

by him. These individuals also are residents of the county
or adjoining counties in the State of Wisconsin. Produce,
livestock and other agricultural products are bartered or
sold or exchanged along with a variety of items including
used furniture, tools, knick-knacks, ad infinitum. Enclosed

is a fair ad indicating the type of activity referred to."

The fair ad which you sent me reads as follows:
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"Come to the 7 Mile Fair. Handy Work of All Kinds.
Home Made Sausages. Swaps. Easy to get to — 11 miles
South of Oklahoma Avenue on Highway 41. (Northwest
Corner of Highway 41 and 7 Mile Eoad.) Every Saturday
and Sunday. Early Morning to Late Evening. Buy-Save-
Have Fun. Everjd^hing to Buy! From Hot Dogs to Farm
Produce; from Cats-Dogs-Pigeons to Pigs-Calves-Ponies;
Freshest of Garden Vegetables-Greens-Fruits; Everything
for Your Home; from Knick-knacks-Dishes, Etc., to Furni
ture-Antiques; Tools and (WhatNot). Necessities of All
Kinds. All local Farm Products Make Their Appearance
Here Long Before They Are in the Stores. Good Things to
Eat of All Descriptions. Rides and Interests for the Kid
dies. An Artists' Paradise."

As further background for the question above-stated on
which you desire my opinion, your letter advises me as fol
lows:

"Recently a member of the State Traffic Patrol came
upon the grounds in the Fair and advised the various ten
ants that it would be necessary that they obtain either a
hawker or peddler's license or a transient merchant's li
cense. From the facts outlined above it would not seem that

the tenants come within ihe definition of peddler or hawker
inasmuch as they do not go from place to place in conduct
ing the sale of merchandise. However, the question arises
as to whether or not these tenants are transient merchants

under Sec. 129.05 and whether under that section they
would be required to obtain state and local licenses."

It would appear possible that some of the persons par
ticipating in the above-described activities at 7 Mile Fair
are persons who confine their activities there to distribut
ing or selling agricultural products grown by them in this
state. No license can be required of such persons under any
provision of Ch. 129 inasmuch as sec. 129.01 (1) reads in
part:

"* * * nothing in this chapter shall prevent any person
from distributing or selling any agricultural product which
he has grown in this state."
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In view of this provision, it is clear that sub-lessees at 7
Mile Fair who confine their activities to distributing or
selling agricultural products grown by them in Wisconsin
cannot be required to obtain a trucker's, hawker's or ped
dler's license under sec. 129.01 (1), nor can they be re
quired to obtain a transient merchant's license under sec.
129.05 (1).

Even if the above-mentioned exemption from licensing
under Ch. 129, for persons distributing or selling agricul
tural products grown by them in this state did not exist, it
is clear from the situation here under consideration that,
as indicated in your letter, none of tiie sub-lessees at 7 Mile
Fair is engaged in the business of "a trucker, hawker or
peddler" so as to require him to obtain a license under sec.
129.01 (1). Such sub-lessees, as shown by your letter, con
duct their business from and at a fixed location, and do
not travel from place to place in conducting their business.
Such "place to place" travel, in the conduct of his business,
is an essential characteristic of a hawker or peddler. See 21
OAG 159 (1932). "By a comprehensive and approved mod
em definition a peddlder is one who goes from place to
place am'd from house to house carrying for sale and expos
ing to sale goods, wares, and merchandise which he carries,
or, better, he is an itinerant, solicitant vendor of goods who
sells and delivers to consumers the identical goods which he
carries with him." ('Emphasis ours). 40 Am. Jur. Peddlers,
Transient Dealers, and Solicitors. Nor are such sub-lessees
truckers within the meaning of "trucker" as used in Ch.
129, which is "a person who transports produce not grown
by himself in truck or other vehicles, from a point without
or within the state, and who sells the same direct from such
vehicle to retail merchants without advance order." (Em
phasis ours). Sec. 129.01 (2). From the information you
have supplied me, it is clear that the sub-lessees at 7 Mile
Fair are selling their merchandise to the general public,
rather than to retail merchants.

In the situation here under consideration, as described by
you, it seems plain that some of the sub-lessees at 7 Mile
Fair, and perhaps most of them, are engaged in the sale at
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7 Mile Fair of products and items other than agricultural
products grown by them in this state. While such persons
are not truckers, hawkers or peddlers within the meaning
of sec. 129.01, it is my opinion that they are transient mer
chants required to be licensed as such under sec. 129.05 (1)
which reads in part as follows:

"A transient merchant is one who engages in the sale of
merchandise at any place in this state temporarily, and who
does not intend to become and does not become a permanent

merchant of such place. No person shall engage in the busi
ness of transient merchant without a license authorizing
him to do so. * * *"

It seems plain to me that sub-lessees at 7 Mile Fair, who,
at the sites there leased by them, engage in the sale of items
or products other than agricultural products grown by
them in Wisconsin, are transient merchants subject to the
license requirement of sec. 129.05 (1). While your letter
does not state the period or periods of time for which sub
lessees at 7 Mile Fair lease their respective sites, I assume
that because of weather conditions the 7 Mile Fair would
not be in operation more than four to five months per year,
and perhaps for only two or three months during a given
year. I further assume, therefore, that the leases of the sub
lessees at 7 Mile Fair are leases covering only a period of
five months during a year at the maximum, and are more
likely leases covering only a period of two or three months.
Moreover, the sub-lessee at 7 Mile Fair, according to the
advertisement you sent me, conducts his business there only
on Saturdays and Sundays during the week, so that in a
three-month lease period a sub-lessee at 7 Mile Fair would
actually conduct his business there for a period of less than
30 days. It is my opinion that such a sub-lessee, in canying
on his business at 7 Mile Fair, would clearly be engaging in
the sale of merchandise at a place in this state temporarily,
and that it would be manifest that such sub-lessee would

harbor no intention to become and would not become a per
manent merchant of such place. Several of my predecessors,
in situations analogous to that here under consideration,
have reached the conclusion that the persons involved in
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such situations were transient merchants subject to licens
ing. In 14 GAG 572, 573 (1925) the then attorney general
said:

"In my opinion a person who sets up a store and engages
in the sale of merchandise only for the duration of the
holiday season, with no intention of continuing in business
thereafter and with the intention of quitting business at

the end of the holiday period, and who does quit business
at the end of the period, is engaged in the business tempor
arily without any intention to become, and without becom
ing, a permanent merchant of the place. Such a person is
therefore a transient merchant under the statute. * * *"

This statement was made with reference to the activities

of certain persons in Milwaukee, who, just before the holi
days [apparently the Christmas holidays] secured stocks of
lamps, ties, scarfs, etc. and set up stores for a month or so
to get the holiday business. As soon as the holiday season
was over, they closed up and quit business. Most of such
persons were residents of Milwaukee. The activities of such
persons in Milwaukee, in my judgment, bear marked simi
larities to the activities of sub-lessees at 7 Mile Fair here

under consideration. The sub-lessee at 7 Mile Fair conducts

his weekend selling activities there only for the duration of
his lease, and the duration of his lease is presumably, at the
maximum, only that period of several months in the spring,
summer, and autumn when weather permits outdoor sale
activities of the kind conducted at 7 Mile Fair. It is ob

viously the intent of the sub-lessee at 7 Mile Fair to quit
business at the end of his lease period, and he doubtless quit
business at the end of such period. It is equally obvious, it
seems to me, that such sub-lessee would have no intention

of becoming a permanent merchant at 7 Mile Fair.

In an opinion reported at 48 GAG 257 (1954), one of my
predecessors concluded that a person who rented a build
ing by the month and conducted the sale there only one night
a month, having only a small stock of merchandise there
for the balance of the month, and carrying on the same type
of sale in a different place each night, was a transient mer-
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chant under sec. 129.05. The then attorney general, in
reaching that conclusion, cited 14 GAG 572 above-mention
ed, and other opinions of this office in support thereof. He
stated:

«* * * Where space is rented temporarily and the mer

chant has no intention of doing business from this locality
permanently, he is a transient merchant. 19 GAG 273. Sale
of goods from a temporary stand makes the seller a transi
ent merchant. 1912 GAG 719. Where goods are sold from a
truck at a particular time and place each working day, the
truck is a temporary place of business and the proprietor is
a transient merchant. 22 GAG 714."

In my judgment these earlier opinions cited in 43 GAG
257, and the opinion there reported, provide strong support
for this opinion.

In providing you this opinion, I am aware of the opinion
reported at 22 GAG 454 (1933), wherein it was concluded
that a person who owned a store, paid taxes on it, and sold
merchandise from it for a short period every year was not
a transient merchant under sec. 129.05 (1). I do not view
this 1933 opinion, however, as an opinion in conflict with
that herein given you; nor do I view it as being in conflict
with 14 GAG 572 and other opinions of my predecessors
mentioned above as supporting my conclusion in this mat
ter. That no such conflict exists is very clearly shown in the
1933 opinion itself, at page 455, where the then attorney
general said:

"It is true that in XIV Gp. Atty. Gen. 572, it was held
that one who opens up a store and sells merchandise only
during the holiday season is a transient merchant under sec.
129.05 (1).

"In that case, however, it was not shown that the indi
viduals involved were persons who owned and maintained
any property of any kind at their places of business during
the whole year round or paid any taxes to any municipality
whatsoever. It also did not appear but what the individuals
concerned were different persons each and every year."
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Other authorities also support my opinion herein, namely,
that those sub-lessees at 7 Mile Fair who are selling mer
chandise other than agricultural products grown by them
in Wisconsin are transient merchants subject to the licens
ing requirement of sec. 129.05 (1). In 40 Am. Jur., Peddlers,
Transient dealers, and Solicitors, sec. 4, it is said:

«« « ^ ̂  transient or itinerant dealer is generally con

ceived to be one who establishes himself in business in a

locality tfMh the intention and determination to remain
there for a short 'period of time ordy, whether sudh period is
a definite or indefinite one, such as a period of one or more
iveeks or months, or until a particular stock of merchandise
is disposed of, or until the local market for the commodity
handled by the dealer has been exhausted, and 'who for such
limited period engages or occupies a building or other place
for the exhibition and sale of his goods or 'wares * *
(Emphasis ours).

In my judgment, the above-mentioned sub-lessees at 7
Mile Fair fit very well into this definition of "a transient
or itinerant dealer", which is also the definition for a transi
ent merchant.

Two cases referred to in 94 A.L.R. at p. 1088 also sup
port this opinion. They are Com. v. NewhaM, (1895) 164
Mass. 338, 41 N.E. 647, and State v. Long, (1920) 203 Mo.
App. 427, 220 S.W. 690.

JHM
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Words and Phrases—Banks—Branch Banking — Discus
sion of banking statutes relative to location of office and
parking facilities and the use of a tunnel to connect main
building with separated structures.

August 22,1962.

William E. Nuesse,

Commissioner of Banks.

You state that a state-chartered bank proposes to pur
chase a parking lot across the street from the main office
of the bank and establish thereon a banking office wherein
to perform all types of banking functions, including, but not
limited to, receiving deposits, cashing of checks, selling
drafts or bank money orders, taking loan applications, exe
cuting loans and accepting loan payments. This office on
the parking lot would be connected with the main office of
the bank by a tunnel constructed under the intervening
street, through which tunnel employes could pass from the
main office to the office on the parking lot.

You state that the construction area is within 300 feet

of the bank's present offices.

You inquire as follows:

1. Would the office on the parking lot represent a part of
the main office of the bank, and therefore not be in con
flict with the prohibition against branch banking as set
forth in sec. 221.04 (1) (f). Stats.?

2. If the proposed office on the parking lot is in conflict
with the restriction against branch banking, what functions
may be carried on there in view of the provisions of sec.
221.14 (4) (b). Stats.?

3. Does the provision "The windows so established shall
be exterior windows ..." in section 221.14 (4) (b) preclude
construction and use of an enclosed lobby into which custo

mers may enter through a doorway?
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Sec. 221.04 (1) (f), provides in part:

"* * * but no bank shall establish more than one office of

deposit and discount or, except as provided under par. (i),
establish branch offices, branch banks or bank stations, but
this prohibition shall not apply to any branch office or
branch bank established and maintained prior to May 14,
1909, or any bank station established and maintained prior
to May 17, 1947, and any bank may exercise tiie powers
granted by this subsection to carry on the business Of bank
ing in any such branch office, branch bank or banking sta
tion so established. Applications for the establishment of
bank stations which were on file with the banking commis
sion on or before April 1, 1947 may be granted, subject to
the provisions of this section as they existed prior to May
17,1947."

Sec. 221.14 provides in part that a bank may purchase,
hold and convey real estate for the following purposes only:
"(1) Real estate necessary for the convenient transaction

of its business, including with its banking offices other
apartments to rent as source of income. ♦ » ♦

"(2) ♦ * *

"(3) ♦ » »

" (4) (a) Real estate purchased or leased by a bank, sub
ject to the approval of the commissioner of banks, for the
purpose of providing parking facilities for immediate and
reasonable future needs. The distance between the bank

premises and the parking facility shall not exceed 1,000
feet. Parking fees and property rentals may be derived from
the acquired real estate.

"(b) There may be established and maintained on such
real estate, if such real estate is within 800 feet of the main
office of ttie bank, paying and receiving windows. Such
■windows may be established with specific approval by the
commissioner. The windows so established shall be exterior
windows for paying and receiving only, and the transactions
handled therein shall be processed in Ihe main office of the
bank. The operation of pasdng and receiving windows, as
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herein permitted, shall not be deemed to constitute branch
banking."

4e 9)t»

Sec. 221.03 (2) (c) provides that the articles of incor
poration shall contain:

" (c) The particular village, town or city, and the county
where such bank is to be located."

Sec. 221.01 (2) (a), specifies that an application for a
charter shall include "the location of the proposed corpora
tion."

Under sec. 221.01 (5) the commissioner of banks in mak
ing his investigation prior to the issuance of bank charter
must determine, if the proposed banking corporation will
promote public convenience and advantage, must consider
the prospects for development of the municipality in which
the bank is to be located and the surrounding territory, and
the character of the service which the bank would render the

community.

Under sec. 221.12 a bank may not move its location as
stated in its articles without the approval of the commission
er of banks.

In State ex. rel. City B. & T. Co. v. Marshall & I. B.,
(1958) 4 Wis. 2d 815, 90 N.W., 2d 556, it is stated at page
821-322:

"It is true that the banking d.epartment 'shall have charge
of the execution of the laws relating to banks' (sec. 220.01,
Stats.), and that the commissioner of banks is vested by
law with the duty and authority to 'enforce all laws relating
to banks' (sec. 220.02 (8)), and 'to enforce and carry out
all laws relating to banks' (sec. 220.02 (4)), and to 'ascer
tain whether such bank transacts its business at the place
designated in the articles of incorporation, and whether its
business is conducted in the manner prescribed by law' (sec.
220.04 (2)), and that if a bank violates any provisions of
ch. 221, Stats., with the knowledge of its directors and



148 Opinions of the Attorney General

after a warning from the commissioner continues such
conduct, it may become the d:uty of the commissioner to in
stitute proceedings to forfeit the charter of the bank and
wind up its affairs (sec. 221.41). Thus the commissioner of
banks has authority to make an administrative determina
tion as to whether the change in location of defendant's
branch office will violate the statute invoked by the relators,
and if he considers that the move is prohibited by the
statute, to order the bank not to make the move, and to
take appropriate action if it persists in doing so."

In 6 0 AG 600, it was stated that a state bank has authori
ty to remove its main office, and an existing branch from
one location to another within the municipality named in its
articles of incorporation. This opinion was cited by the su
preme court in support of a history of administrative con
struction of sec. 221.04 (1) (f) to permit removal of a
branch bank from one location to another in the same city.
State ex rel. City B. & T. Marshall & I. B., (1959) 8 Wis.
2d 301, 306, 99 N.W. 2d 105.

Sec. 221.04 (1) (f) provides that no bank shall establish
more than one "office", with exceptions, but neither that
section nor any other section specifically requires that such
"office" must be contained in a single building. That section
and other sections contemplate, however, that the bank
"office" be reasonably compact.

Sec. 220.11 provides:

"Location of bank, how removed. In the event that any 2
banks shall be doing business in the same building, upon the
same floor, and in such close proximity as to interfere with
the proper examination of either bank, the commissioner of
banks may require either of said banks to remove its bank
ing office to some other location within such reasonable
time as may be fixed by the commissioner."

Sec. 221.14 (1) uses the term "its banking offices".

Some courts have held that the word "office" is synony
mous with place of business.
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Jones V. Bowrd of Adjmtmmt, 119, Colo. 420, 204 P. 2d
560, 564, 565; Weinstein v. Burns, 198 N.Y.S. 2d 76, 78, 20
Misc 2d 362; State v. Parsons, 70 Ariz. 399, 222 P. 2d 637,
640; Katsckor v. Eason Oil Co., (1939) 185 Okla. 275, 91 P.
2d 670, 672.

The attorney general of Michigan in an opinion numbered
2315, dated November 25, 1955, Vol. 1, 1955, p. 676, stated
that, in his opinion, it would be a violation of Michigan
branch banking laws if a bank should be enabled to extend
its banking house, by tunnel or other physical connection,
across a physical barrier such as a street or public alley. He
recognizes that a bank should be permitted to extend its
business office by upward construction, or by additions on
adjacent land, but believes that the physical barrier doctrine
should be followed.

The attorneys general of Texas and Oklahoma would per
mit the expansion by tunnel connection as merely an exten
sion of a bank's "banking house", and not in violation of
statutes prohibiting branch banking. The Texas opinion is
at GAG 1950, No. V-1046. In a later opinion the Texas at
torney general stated that construction of additional facili
ties in the next block west from its main bank would be in

violation of the Texas branch banking law. Texas GAG
1957, No. WW-22.

Neither the Wisconsin statutes nor Wisconsin case law

offers a definition of the terms branch bank, branch office
or bank station, but the terms must mean a branch, office
or station located at least some distance away from the main
office of the bank, at which some banking functions or serv
ices are carried on which a banking corporation is per
mitted to carry on at its main office. MacLaren v. State
(1910) 141 Wis. 577, 124 N.W. 667. Also see 49 GAG 9, 12-
14, Commercial State Bank of Roseville v. Gidney, (D.C.,
1959) 174 F. Supp. 770 Affd., C.A. 278 F. 2d 871, 108 U.S.
App. D.C. 37. Marvin v. Kentucky Title Trust Co., (1927)
218 Ky. 135, 291 S.W. 17, 50 A.L.R. 1337.

If a facility is a part and parcel of the main office, it can
not be a branch office or branch bank.
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Whether the facilities proposed will constitute a single
office of the banking corporation is a fact question which
cannot be determined on tiie basis of the limited facts given.
The commissioner of banks as enforcer of the banking laws,
including the branch banking statute, should make the ini
tial determination of such question.

In arriving at a determination, the commissioner should
consider the physical adequacy of the present facilities as
well as the plans for the proposed facility. Duplication of
services and facilities, while not determinative, should be
considered.

The branch banking statute has been said to have a three
fold purpose. First as a restraint against concentration of
the banking business in a few large banking corporations,
second, as an aid to proper administration by insuring that
centralized records are available and that responsible offi
cers of the bank are close at hand to act in banking trans
actions in the interests of the bank and its depositors, and
third, to aid regulatory officials in their tasks of supervi
sion, examination and investigation. State Bank of Drum-
mond V. Nuesse, (1961) 13 Wis. 2d 74, 82,108 N.W. 2d 283,
Marvin v. Kentucky Title Trust Co., (1927) 218 Ky. 135,
291 S.W. 17, 50 A.L.R. 1337, 7 Am. Jur. 40.

Accessibility of the proposed facilities to the present fa
cilities is of upmost importance. The purpose and construc
tion of the tunnel or other connecting passageway must be
considered. An adequate tunnel might well weld the two
buildings into a single main office, however it can fairly be
stated that a banking corporation could not establish a num
ber of facilities in various parts of a city, and honeycomb the
area with underground passageways, and sustain a claim
that all of the facilities constitute a single main office.

It is also necessary to consider the underlying purpose for
the proposed expansion. Is it for the expansion of main of
fice facilities or is the primary purpose the acquisition of
additional parking facilities?

If the primary purpose is the acquisition of land, by
purchase or lease, for providing parking facilities for im-
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mediate or future needs, such lands must be within 1,000
feet of the main office of the bank, and specific approval of
the commissioner of banks is necessary.

If the primary purpose of the acquisition of lands is for
providing parking facilities for immediate or future use,
and such real estate is within 300 feet of the main office of

the bank, a structure can be erected providing exterior
windows, for paying and receiving only, and no other bank
ing services can be provided from such structure. This
would preclude construction and use of an enclosed lobby
into which customers may enter through a doorway, if it is
intended that banking services be offered customers by
means of windows or offices adjoining such lobby. This
would not preclude construction and use of a structure con
taining an enclosed lobby into which customers could enter
through a doorway, if the facilities therein were in the
nature of waiting rooms or rest rooms. The general nature
of your inquiry precludes concise answers to the questions
posed, however, the general discussion above should be suf
ficient basis for the formulation of a determination of fact

which you must make in regards to a specific situation.

RJV

Trading Stamps—Savings and Loan Associoition—Issu
ance of trading stamps to members of a savings and loan
association does not violate sec. 100.15, but there must be no
discrimination between members of the same class except
as provided in 215.08 (6).

August 28, 1962.

R. J. WiNKOWSKI,
Commissioner, Savings a/nd Loan Department.

You have requested an opinion on the question of whether
a savings and loan association may issue trading stamps to
members who open new share accounts.

Sec. 100.15 Wis. stats, regulates trading stamps.
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It is not necessary to take the space here to set forth the
somewhat lengthy provisions of this statute. Suffice it to
say that the statute is limited to the issuance of trading
stamps "in connection with the sale of any goods, wares or
merchandise" and that a penalty is provided for the viola
tion of the statute. It should perhaps also be noted that un
der the statute trading stamps are redeemable only in cash
for the amount stated thereon in amounts aggregating 25^
or more of redemption value. There are certain exceptions to
this particular provision which are irrelevant here.

There are an amazing number of opinions of the attorney
general on the validity of various trading stamp plans that
have been proposed from time to time. Some of these have
been found proper and others not. Most of these opinions,
however, relate not so much to what is meant by "goods,
wares or merchandise" within the meaning of the statute
as they do to redemption features of one sort or another
that have been designed by sales promotion experts.

Nevertheless, there are several opinions which have a
bearing, direct or indirect, on the question you have raised.

There is an opinion issued in 1921, 10 OAG, 259, to the
effect that the trading stamp law is not applicable to the
serving of meals to patrons of restaurants, hotels or cafe
terias.

The attorney general stated in that opinion at p. 260:

"* * * In common parlance, they [restaurant and hotel
keepers] are not engaged in the sale of goods or in mer
chandising but are rather engaged in giving drink to the
thirsty and food to the hungry. A restaurant is not a shop
or store. The keeper thereof is not a merchant. He renders
services, rather than sells merchandise, when he supplies
meals to his patrons. His helpers are called cooks and wait
ers, and not clerks or salesmen. To say that the furnishing
of meals to boarders and transients is the *sale of goods,
wares or merchandise' is a strained use of English."

However, it should be noted that this opinion was over
ruled sub silentio in 1955. 44 OAG 17.
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It was pointed out in that opinion that the majority view
is that where food is served to a person for immediate con
sumption for a stipulated price, the transaction is a sale
and not a service, although there is a sharp conflict in the
authorities on this point with a minority holding that the
serving of meals is a service and not a sale. 7 A.L.R. 2d
1032.

The other question presented for consideration in 44 0AG
17 was whether trading stamps redeemable in merchandise
may be issued to hotel guests in proportion to their payment
of room rent. This question was answered in the affirmative
for the reason that the renting of a hotel room is not a
"sale of goods, wares or merdiandise."

In 1931 there was an opinion that trading stamps redeem
able in merchandise could be given for the sale of a service
such as laundry. 20 OAG 1107.

21 OAG 442 (1932) holds that the sale of coupons to
parties entitling each purchaser to service or credit on
merchandise purchased does not violate the trading stamp
law for the reason that the coupons were not given in con
nection with the sale of merchandise.

The opinion which perhaps comes closest to answering
your question so far as the trading stamp law is concerned
is 12 OAG 656 (1923). The plan and the ruling of the
attorney general thereon are contained in the following two
paragraphs of the opinion at p. 657:

"A certain newspaper will distribute without charge to
any individual calling at its office a surprise package con
taining a ticket good for one dollar on a savings account at a
certain bank, when presented with an initial deposit of two
dollars or more. The original deposit must be left a year and
an additional deposit made within six months for the de
positor to secure the initial dollar credited to his account.
Public announcement of this offer would appear in the news
columns of the newspaper.

"These tickets are not given out with the sale of any

goods, wares or merchandise but are pure gifts. Neither do
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the tickets entitle the holder to procure any goods, wares or
merchandise privileges in exchange for such ticket. It is
true, however, tiiat the tickets do entitle the holder to a
thing of value, in exchange therefor. To violate the trading
stamp law, the ticket or other similar device must be given
in connection with a sale of goods or nierchandise, and as
these tickets are not to be so given, in my opinion, there
will be no violation of such law."

While you have not spelled out the details of the proposed
plan, it is assumed that it would embody the essential ele
ments of the above plan and that the new member of a sav
ings and loan association at the time of opening his ac
count would be given trading stamps redeemable in cash
based upon the amount paid in by the member. No doubt
there would be restrictions as to the length of time that the
money would have to be left with the association, since
otherwise the purpose of the plan would be defeated by per
sons going into the business of making deposits one day and
drawing them out the next to the great discomfiture of
associations participating in trading stamp plans.

It seems very clear that when a person becomes a member
of a savings and loan association by making an initial de
posit, the certificate or pass book that is issued to him is not
"goods, wares or merchandise" but merely evidence of the
relationship which has been created between the association
and the member and that the member will be entitled to the

privileges of such membership including the right to re
ceive dividends declared by the association to members on
the basis of the earnings derived by the association on the
reinvestment of funds in mortgage loans.

However, the conclusion reached here that the plan in
volves no violation of sec. 100.15, the trading stamp law, is
only a partial answer to your question.

Equally important is the question of whether the plan
involves any violation of the Savings and Loan Associations
Act, Ch. 215, or any administrative rules issued pursuant
thereto. In answering this question no reference will be
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made to federal savings and loan associations which oper
ate under federal rather than state law.

It might help in approaching this problem to resort to
an assumed set of facts. For purposes of illustration let us
consider two assumed members, — A, who opens an ac
count of $1000.00 on January 1, 1962, before any trading
stamp plan has been adopted, and B, who opens a $1000.00
account on July 1,1962, after such a plan has been adopted.
We will assume that trading stamps redeemable in cash are

issued to B in an amount equal to 2% of his deposit, or
$20.00, but that such stamps are not issued or at least will
not be redeemed until after he has been a member for 6

months so as to thwart the overly-ambitious person who be
comes a member one day and then withdraws his money
almost immediately so as to obtain a quick profit.

Assuming further that the association is paying a current
dividend of 4%, the net result would be that for the period
from July 1, 1962, to January 1, 1963, A would receive
$20.00 on his investment while B would receive $40.00. In
other words, the rate of earning to A for the 6 months' per
iod is 4%, but the rate to B is 8%.

Is this permissable?

The only statutory authorization for discriminating be
tween members on dividend rates is that contained in sec.

215.03 (6) which provides:

"The by-laws may provide for a reward dividend plan on
savings shares to be paid to members for consistent savings
at a dividend rate to be fixed by the commissioner of savings
and loan associations and the savings and loan advisory
committee."

For instance, under such an approved plan an ordinary
member who has made a lump sum investment or who may
add something tiiereto at irregular intervals but not pursu
ant to any consistent plan of specified amounts at specific
times will receive tiie current regular dividend of 4% or
whatever the standard dividend may be, whereas the mem
ber who follows a consistent program of adding definite
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minimum amounts or more to his account at specified in
stallment dates may receive an extra 1% or whatever
amount has been fixed by the commissioner and advisory
committee under sec. 215.03 (6). This encourages a definite
savings program for the member and at the same times en
ables the association to plan its own reinvestment program
on the reasonable expectation that it will have new money
available from its members in amounts and at times which

can be predicted and anticipated With some degree of accur
acy.

To all intents and purposes a trading stamp plan would
operate substantially as such a reward dividend plan. How
ever, under the above statute this, by implication, would
have to be restricted to members following a consistent sav
ings plan. It could not be used as a reward for the initial in
vestment. This follows under the rule of statutory construc
tion known as expressio unius est exclusio alterius, — the
expression of one results in the implied exclusion of others.
By expressly authorizing a reward dividend plan for mem
bers on a consistent savings program at a rate to be fixed
by the commissioner and the advisory committee, the legis
lature has stated in effect that no other type of reward di

vidend plan is permissible.

Further indirect support can be found for this conclusion
in sec. 215.89 (2) which reads:

"(2) Nothing in this section shall prohibit an association
from distributing prizes in cash or otherwise to officers,
directors, and employes engaged in new savings or account
drives or contests conducted by the association, nor prohibit
such officers, directors and employes from receiving the
same."

This is the only provision in the chapter which recognizes
anything in the nature of rewards for new accounts, and it
is to be noted that the association's authorization for dis

tributing prizes in cash or otherwise for new accounts is
limited to officers, directors, and employes. If the legislature
had intended that such rewards could be made available

directly to the new members instead of just to the officers.
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directors, or employes obtaining the new accounts, it would
have been very easy to say so in this subsection. The doc
trine of implied exclusion stated above would likewise apply
here.

Accordingly you are advised that trading stamps may not
be issued to members who open new accounts. This is not
because of any violation of sec. 100.15, the trading stamp
law, but it results from the fact that the issuance of trading
stamps amounts to a reward dividend plan which may be
made available only to members who are following a con
sistent savings plan under sec. 215.03 (6) and not as a re
ward for making an initial deposit.

This is not to say, however, that the use of trading stamps
in connection with accounts in savings and loan associations
is per se illegal under any and all circumstances. However,
a plan which results in monetary discrimination between
individual members is unauthorized except that different
treatment may be accorded to that class of members who are
following the reward dividend savings plan permitted un
der sec. 215.03 (6). By the same token it logically follows
that a trading stamp plan is not illegal if it does not result
in such discrimination.

WHR

Dentists—Advertising—Sec. 152.07 (6) (f) as repealed
and recreated by ch. 400, Laws 1961, prohibiting dentists
from advertising under corporate name, prevails over sec.
180.99 (4) as created by ch. 350, Laws 1961, to the extent
that these provisions conflict.

August 30, 1962.

A. H. Clark, Secretary-Treasurer,

Wisconsin Board of Dental Examiners.

You have called attention to an apparent conflict between
ch. 350, Laws 1961, and ch. 400, Laws 1961, on the use of a
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corporate name in the practice of dentistry. An official
opinion explaining the problem is requested.

Ch. 350, Laws 1961, is an act to create sec. 180.99 of the
statutes, relating to the organization of service corporations
by the professions and others.

The material parts of this chapter for present purposes
are sees. 180.99 (2) and (4) which read:

"(2) FORMATION OF CORPORATION. One or more
natural persons licensed, certified or registered pursuant to
any provisions of the statutes, provided all have the same
license, certificate or registration, may organize and own
stock in a service corporation under this section. Such
corporation may own, operate and maintain an establish
ment and otherwise serve the convenience of its sharehold

ers in carrjring on the particular profession, calling or trade
for which the licensure, certification or registration of its
organizers is required; provided that professional or other
personal services, consultation or advice in any form may
be rendered only by officers, agents, or employes (as de
fined in sub (9)) of such corporation who are themselves
licensed, certified or registered pursuant to statute in the
field of endeavor designated in the articles of such corpora
tion.

((4( * «

"(4) CORPORATE NAME. The corporation may bear
the last name of one or more persons formerly or currently
associated with it. A corporation organized under this sec
tion may also adopt a name which does not include the sur
name of any present or former shareholder; provided, that
if it does so, it must record such name and the names of its

shareholders with the register of deeds of the county in
which it is located, or has its principal office. The cor
porate name shall end with the word 'Chartered', or 'Lim
ited', or the abbreviation 'Ltd.', or the words 'Service Cor
poration', or the abbreviation 'S.C.'."

Ch. 400, Laws 1961, substantially repeals and recreates
the Dental Practice Act, ch. 152 of the statutes. Except for
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grammatical changes, the section with which we are here
concerned, sec. 152.07 (6) (f), is identical in substance with
the former sec. 152.06 (5) (f), 1959 statutes.

This provision now reads:

" (6) 'Unprofessional advertising,' as that term is used in
sub. (5), includes:

" (f) Advertising either by sign or in any manner under
the name of a corporation, company, association, parlor or
trade name. No dentist shall display any sign or advertise in
any manner concerning his work by the use of any name ex
cept the name under which he is licensed to practice dentis
try in this state, nor shall he use any parlor or trade name
or display any sign or advertise in any manner under any
parlor, trade or assumed name under which his practice
was formerly conducted, except as permitted by s. 152.02
(2)."

Ch. 350, Laws 1961, is similar in nature to acts passed
by about a third of the states in this country during the
past year or two. Without going into an unduly lengthy dis
cussion of this type of statutes, it is necessary to make
some comment on their purpose.

For a number of years, practitioners of various profes
sions have attempted to secure legislation that would per
mit professionals to enjoy certain tax and fringe benefits
that have been available to employes of a corporation. Their
main argument has centered around the idea that an in
equitable tax system has discriminated against income pro
duced from service, as opposed to income produced from
capital. See Corporate Tax Status for Lawyers, 83 N.Y.
State B.J. 165, 166 (1961)

The U.S. treasury department has continually been op
posed to federal legislation which would allow professionals
to enjoy the same tax advantages as corporate employes.
The Simpson-Keogh Bill (H.R. 10 86th Congress), which
would allow professionals and other self-paid taxpayers to
set aside a percentage of their income for retirement, was
opposed by the treasury department on the grounds that the
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treasury would suffer substantial loss of revenue. This bill
and similar bills were never passed by congress, although
H.R. 10 is still pending and efforts are being made to seek
a senate vote this month. See, Should Lawyers Incorporate?
11 Hastings, L.J. 150, 153 (1959).

This has resulted in the enactment by state legislatures of
acts similar to our ch. 350, Laws 1961, and which were en
acted in an effort to provide relief for professionals. The
possible economic advantages of tiiese professional service
corporations may be many, and they are discussed in detail
by Eber, The Pros and Cons of the New Professional Serv
ice Corporation, 15 J. of Taxation 308 (No. 5, Nov. 1961).

They are summarized by Glenn Greenwood, Research At
torney, in American Bar Foundation, Research Memoran
dum Series, No. 28: Ethical Problems Raised by the Asso
ciation and Incorporation of Lawyers (Nov. 1961) at p. 7
as follows:

"1. Permits fiscal year choice

2. Provides for continuity of practice by successor

3. Establishes a cash value for practice with a 'market' to
qualified, eligible successors

4. Provides for withdrawal, retirement, or addition of
associates without dissolutions

5. Comes under the lower corporate tax ceilings

6. Provides additional flexibility for estate planning

7. Provides for centralized and more effective manage
ment and 'pooling' of skills

8. Makes fringe benefit programs available (Professional
associates now would have employee status and could be in
cluded in these programs)

a. Qualified pension plans
b. Non qualified pension plans
c. Profit sharing plans
d. Deferred compensation plans
e. Stock option plans
f. Various group life insurance, health, medical and dis

ability insurance plans."
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There may also be some possible disadvantages. Mention
is made of these by Gerald J. Kahn of Milwaukee in Incor
poration By Lawyers in The Young Lawyer, July 1962, Vol.
18, No. 3, p. 5, published by the Junior Bar Conference of
the American Bar Association, and an internal revenue serv
ice ruling on tax benefits is still awaited. See, American Bar
Association Coordinator, Vol. 10, No. 7, July 1,1962, p. 8.

Perhaps it should be mentioned in passing that the pas
sage of statutes such as ch. 350, Laws 1961, has given rise
•to much debate on the impact that such laws may have on
the age-old concept that the learned professions may not be
practiced by a corporation. See, Lord Coke's report of the
case of Button's Hospital, 10 Coke Reports 285, 303 (1612),
where it was pointed out some 350 years ago that the cor
poration is only in abstracts, as a corporation aggregate of
many is invisible, immortal and rests only in intendment
and consideration of law. "It cannot commit treason, nor be
outlawed, nor excommunicated for it has no soul. Neither
can it appear in person but by attorney."

At least one medical association has cautioned its mem

bers against embarking upon such a venture because of the
inherent inconsistency of a group of physicians seeking
corporate status for tax purposes but denjdng corporate
status for all other purposes. See, Jones, The Professional
Corporation, 27 Fordham L. Rev. 353, 362-4 (1958) citing
Field, Medical Group Pension Plan, 88 L.A. County Med.
Bull. 31 (1958).

However, this is neither the time nor the place to discuss
the ethical problems presented or to point out the ap
proaches which have been made in the various states and by
various professions in coming to grips with the problem.

With this background material on ch. 350, attention is
now turned to ch. 400.

As previously pointed out, sec. 152.07 (6) (f) of ch. 400
is the counterpart of the old sec. 152.06 (6) (f). Its validity
was establii^ed in Modem System Dentists, Inc. v. State
Board of Dental Examiners, (1934) 216 Wis. 190, 256 N.W.
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922. See also, Rust v. State Board of Dental Examiners,
(1934) 216 Wis. 127, 256 N.W. 919.

A reading of these two cases will illustrate very well the
wisdom of the statutory policy of prohibiting dentists from
using corporate, parlor, or trade names. Among the corpora
tions mentioned in these cases are Modern System Dentists,
Inc., New System Dentists, Inc., Parks Painless Dentists,
Inc., and Painless Parmer, Inc. All of these corporate names
imply superior professional qualifications or the perform
ance of professional services in a superior manner. See, sec.
152.07 (6) (b) which prohibits advertising of that type.
Such names are designed to impress the credulous and un
wary and constitute a plain bare fraud on the public.

It is reasonable to assume that the legislature never in
tended to open the door to the adoption of such misleading
corporate names to those professions which have had the
foresight to promote the adoption of statutes designed to
protect the public from the use of corporate names which
on their face constitute dishonest advertising. The evils of
some of the practices that formerly prevailed in dental ad
vertising were commented upon in SemUr v. Oregon State
Board of Dental Examiners, (1985) 294 U.S. 608, 55 Sup.
Ct. 570, 572, 79 L. Ed. 1086, where the United States su
preme court quoted with approval from the state court
opinion to the effect that it could not be doubted that there
are practitioners who are not willing to abide by the ethics
of their profession who resort to improper advertising-
methods "to lure the credulous and ignorant members of the
public to their offices for the purpose of fleecing them" and
that representation of "painless dentistry", "professional
superiority" etc., is as a general rule "the practice of the
charlatan and the quack to entice the public."

That there is conflict between sec. 180.99 (4) of ch. 350
and sec. 152.07 (6) (f) cannot be denied.

Where two statutes conflict, the later supersedes the
earlier so far as full effect cannot be given to both. State ex
rel M. A. Hanna Dock Co. v. WiUcuts, (1910) 143 Wis.
449, 128 N.W. 97. Also where one statute deals with a sub-
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ject in general terms (as does ch. 350) and a later statute
deals with part of the same subject in a more detailed way
(as does ch. 400) and it is impossible to harmonize the two,
the provisions of the later more specific statute will pre
vail. David A. TJlrich, Inc. v. Town of Saukville, (1959) 7
Wis. 2d 173, 96 N.W. 2d 612; Mmer v. Racine Comity,
(1957) 1 Wis. 2d 384, 84 N.W. 2d 76.

To the extent, however, that chs. 350 and 400 are not in
conflict full effect should be given to both. In interpreting
statutes, they must be construed, if possible, so as to avoid
inconsistency and conflict and so as to give effect to every
part to the extent that this can be done. Associated Hospital
Service, Inc., v. Milwaukee, (1961) 13 Wis. 2d 447,109 N.W.
2d 271.

Thus there is no good reason why the dental profession
cannot avail itself of all of the really important purposes
that ch. 350 was designed to effectuate and as has been
previously explained. The only limitation is that dentists
must comply with ttie requirements of sec. 152.07 (6) (f)
relating to corporate, parlor or trade names and may not
avail ihemselves of sec. 180.99 (4) to the extent that these
provisions are in conflict.

WHR

Licenses and Permits—Restaurant—Words and Phrases

—^Restaurant permit issued to cover restaurant in building
cannot be extended to cover use of mobile unit which must

have a restaurant permit to sell and serve lunch and meals
to the general public.

August 30, 1962.

Robert W. Warren,
District Attorney, Brown County.

You ask my opinion on this question: Must a person ob
tain a restaurant permit under Ch. 160, stats., in order to
sell so-called "pasties" from a Volkswagon microbus?
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Your question arises out of a situation existing in your
county, involving a person who will be referred to in this
opinion under the fictitious name "Mrs. Jones".

As background for your question, you have advised me
as follows: Mrs. Jones operates a restaurant in the city of
Green Bay, Brown county. She has for some years past
been in the business of processing "pasties" at such restau
rant. A pasty is similar to a meat pie. It consists of a shell
made up of flour, shortening and water and inside the shell
or crust is placed beef, potatoes and onions plus seasoning.
The pasty is then baked and packaged in a glassine bag.

Mrs. Jones holds a restaurant permit for the preparation,
serving and selling of pasties at the premises in Green Bay.

Mrs. Jones owns a Volkswagon microbus and she uses
this as an outlet for pasties prepared and packaged at her
restaurant. She parks such microbus on a rented piece of
property adjacent to highway 41-141 in Brown county. She
takes the prepared pasties from her Green Bay restaurant,
places them in the microbus, and keeps them hot there in a
wanning oven. She drives the microbus from the city of
Green Bay out to the rented property of a highway and she
then sells the hot pasties to transient motorists. The micro-
bus is thus operated without a restaurant permit. Your
question, then, is wether or not a restaurant permit is re
quired for the microbus under these circumstances.

It is my opinion that such a permit is required for the
microbus, when pasties are being sold therefrom. Section
160.01 (2) defines "restaurant" to mean and include "any
building, room or place wherein meals or lunches are pre
pared or served or sold to transients or the general public,
and all places used in connection therewith." The descrip
tion of a "pasty" hereinabove given makes it clear that a
pasty would, in and of itself, constitute a "lunch", if not a
"meal". While pasties are not prepared at the microbus
here in question, they are served or sold therefrom to tran
sients or to the general public, and their service and sale
therefrom plainly makes the microbus a restaurant requir
ing a permit under section 160.02 (1). As you will have
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noted, the statutory definition of "restaurant" as set forth
above uses the disjunctive "or" between the words "pre
pared", "served", and "sold", thus making it plain that a
building, room or place wherein meals or lunches merely are
served and/or sold to transients or the general public is a
restaurant, although such meals or lunches are not prepared
on the premises. See 34 GAG 355 (1945) where it was con
cluded that the mere serving of sandwiches in a tavern,
which sandwiches were prepared elsewhere, made the tav
ern a restaurant.

The fact that the microbus in question is a mobile unit
would not prevent the state board of health from licensing
it as a restaurant. See 49 GAG 196 (1960).

The permit which Mrs. Jones has for the operation of her
restaurant in Green Bay cannot be extended to cover tiie
operation of the microbus as a restaurant. Such permit wal
issued to her for the operation of her restaurant at the spe
cific address in Green Bay therein named. It is a permit
for that particular establishment only, and it is clear from
ihe provisions of sec. 160.02 (3) that a separate and dis
tinct permit must be required for her other establishment
or restaurant, namely, the microbus. Sub. (3), sec. 160.02,
reads as follows:

"A separate peimdt shall he required for fiach establish/-
m&at excepting where more tiian one of the same type is
operated on the same premises and under the same manage
ment a single permit for each type shall suffice."

Under this statute, if two restaurants of the same type
were operated in a single building, with both restaurants
under the same management, a single permit would suffice
for both such restaurants. That is the only exception, how
ever, to the general requirement that a separate permit
shall be required for each restaurant as defined in sec.
160.01.

If the requirement of a separate permit for each restaur
ant (with the exception above noted) were not present in
sec. 160.02 (3), Mrs. Jones would nevertheless.need a sep-
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arate and distinct restaurant permit for the operation of the
microbus as a restaurant, under the general rule that where
the same business is conducted at several different places,

•the operator must procure the required license for each es
tablishment unless the governing statute or ordinance makes
it clear that only one license is required. See American
Locker Co. v. City of Long Beach, (1946) 170 P. 2d 1005,

1009.

In conclusion, then, Mrs. Jones, if she is to continue her
sale of pasties to the general public from her microbus, must
obtain a restaurant permit for such microbus.

JHM

Eminent Domain—Moving Costs—Claims for cost of
moving of property, necessitated by a taking of land by a
public or private body having the power of eminent domain,
may be paid in cases where former landowner performs the
work himself.

September 11, 1962.

Robert P. Russell,

Corporation Counsel, Milwamkee County.

You have requested my opinion as to the correct inter
pretation of sec. 32.19 (2) pertaining to the now allowable
claim of costs of moving in the new eminent domain law.

The statute in question reads as follows:

"32.19 Additional Items Payable. The following items shall
be compensable in eminent domain proceedings where shown
to exist:

"(2) REMOVAL OF PERSONAL PROPERTY TO AN
OTHER SITE. The cost of removal from the property taken
to another site of personal property of land owners, or ten
ants under an existing unexpired written lease, the full term
of which is at least 3 years. Such costs shall not exceed $150
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for removals from each family residential unit or $2,000
from each farm or nonresidential site/*

You state that frequently a property owner will submit
a claim based upon work which he, himself, has performed
where he has not retained a professional mover. You state
that your auditor has questioned the payment of such
claims, because technically they may not be actual "costs",
since no amount has been expended.

You state,

" 'Cost' is defined' in Webster's Dictionary as 'the amount
or equivalent paid, given, or charged, or engaged to be paid
or given, for anything; loss of any kind; detriment; outlay,
as of money, time, labor, etc.' We believe that under the
above definition of 'cost', particularly as being an 'outlay,
as of money, time, labor', charges for the value of the time
spent by the owner of property in removing personal pro
perty could properly be reimbursable as items of damage
under Section 32.19 (2), and we have so indicated to the
Auditor."

I am in accord with your view. It was the intent of this
section to make the property owner whole for the necessity
of the move caused by the taking of his property for public
use. It should be construed liberally in favor of the property
owner. It makes no difference to the state whether he per
forms the work or has it done professionally. The former
owner, in the instances you cite, expends his time and labor
often sacrificing some other opportunity to earn money.

Further, there is little or no fear that this practice will be
abused. In each instance, the condemning authority knows
the property and the reasonableness of the claim. There is a
ceiling of $150 on the movement of residence property and
$2,000 on farm and nonresidential moves. The claims are
sworn to be correct.

It is my opinion that such claims should be allowed, ex
cept in such cases where it can be ascertained that they are
false or unreasonable.

REB
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Counties—School District—^County is not authorized un
der sees. 66.80 or 83.018, or otherwise, to contract with a
joint school district for the paving by the county of a park
ing lot for the district.

September 25, 1962.

William D. O'Brien,
District Attorney, Chippewa County,

You have inquired whether a county highway department
may lawfully contract to blacktop the parking lot of a joint
school district which has recently constructed a high school
building adjacent to the parking lot.

Sec. 66.30 (2) provides among other things that any
municipality may contract with another municipality or mu
nicipalities or the state or any department or agency there
of "for the receipt or furnishing of services or the joint
exercise of any power or duty required or authorized by
statute." Sec. 66.30 (1) defines the word "municipality" so
as to include both counties and school districts. Also it may
be noted that sec. 59.07 (11) authorizes the county board
to join with the state, other counties or municipalities in a
cooperative arrangement as provided by sec. 66.30.

As was pointed out in 48 OAG 231, the service must be
one that the receiving municipality is authorized to receive
and which at the same time the performing municipality is
entitled to render. In that instance it was concluded that a

county had no power to tmdertake excavating, filling, land
scaping, or any other construction work in connection with
the building of a school, public or private. Attention is also
called to the discussion in 50 OAG 98 of the constitutionality
of a bill which became sec. 86.105 of the statutes and which
authorizes the governing body of any county, town, city or
village to enter into contracts to remove snow from private
roads and driveways.

The problem here, however, is not a constitutional one but
rather it resolves itself into a question of finding a statute
broad enough to authorize the county to render the service
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in question. In other words, the county cannot do for a
school district that which it cannot do for itself. There is

ho question, of course, as to the power of the school district
to contract for the paving of the parking lot.

The general powers of the county are to be broadly and
liberally construed and are to be limited only by express
language. Sec. 59.07. However, you have to find the statu
tory power before you can construe it broadly or liberally
or talk about its limitations.

Sec. 83.018 authorizes the county highway committee to
sell road building and maintenance supplies on open account
to any city, village, town or school district within the coun
ty and authorizes any such city, village, town or school dis
trict to purchase such supplies. This would clearly authorize
the sale of the material for paving the parking lot, but it
falls short of authorization to the county to do the actual
work of laying the blacktop. No doubt this would authorize
the sale and delivery of the material by the county highway
committee to the school district, but the actual work of lay
ing the material is construction work or service.

Attention is also called to the fact that sec. 66.29 (1)
(c), which is applicable to school districts, defines the term
"public contract" to mean and include any contract for the
construction, execution, repair, remodeling, improvement
of any public work, building, furnishing of supplies, mater
ial of any kind, whatsoever, proposals for which are requir
ed to be advertised for by law.

If the county were authorized to do the construction
work for the school district as well as supply the material
under sec. 83.018, this would constitute an authorized ex
ception to the bid requirements of sec. 66.29, both as to the
school district and as to the county, but in view of the limi
tation of sec. 83.018 to supplies as distinguished from la
bor, it is concluded that the county may not through its
county highway committee or otherwise contract for the
paving of a parking lot for a school district.

WHR
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Dependent Children—Aids—A child is eligible for aid un
der sec. 49.19 (1) (a) if either natural parent is absent
from the home, provided other statutory conditions are met.

October 16,1962.

Wilbur J. Schmidt, Director,
Department of Public Welfare.

You ask about the eligibility of a child for aid under sec.
49.19 (1) (a) under the following circumstances:

"A minor child lived with her parents in 'A' county. The
mother abandoned the family and the aunt of the child came
to *A' county and, with the consent and approval of the
father, took the child o 'B' county where she has resided
for seven years. There is no question that the aunt has given
her better care than she received in her own home. The
father subsequently divorced the mother and the custody of
this girl and her two brothers was left with the father. The
wo brothers were placed in a children's home in 'A'
county for a period of time. Following the father's marriage
in 1959, the boys were returned to him. The girl has con
tinued to live with the aunt in 'B' county where a grant of
aid to dependent children was issued for a period of a num
ber of months until 'B' county discovered that the father
had remarried and 'A' county had returned the two boys
to him. 'B' county then discontinued the grant of aid in
behalf of the girl which was being issued to her aunt in
'B' county on the grounds that the girl should return to
the home of her father or 'A' county should assume liabili
ty for the grant of aid being issued to the aunt in 'B'
county. So far as we can ascertain, the whereabouts of the
natural mother of the girl is unknown."

Sec. 49.19 (1) (a) reads in part:

"A 'dependent child' as used in this section means a child
under the age of 18, who has been deprived of parental sup
port or care by reason of the death, continued absence from
the home, or incapacity of a parent, * *
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You indicate that, in administering aid to dependent
children, your department has for many years interpreted
the above provision to include in the category of eligible
children one whose parents are divorced even though the
one which has custody is remarried.

The supreme court has regularly considered construction
by officials having responsibility for administration of a
law as carrying great weight, provided the language of the
statute is consistent with such construction. The court said

in Trczyniewski v. Milwatikee, (1961) 15 Wis. 2d 236, 240,
for example:

* * the practical construction of a law by those charg
ed with the task of applying it is of great weight and often
decisive. State v. Johnson (1925), 186 Wis. 59, 202 N.W.
319. In speaking of practical construction, we have said:

" 'No rule is more helpful than that, where there is good
room for its operation. None, in such circumstances, is more
conclusive of legislative intent. The effect of it is to give to
the language of the law, otherwise obscure, a cast in har
mony with long-established administration, as plainly ob
servable as if incorporated therein in its letter. This court
has spoken very decisively on that subject and nowhere
more than in Harrington v. Smith, 28 Wis. 43, 68: "Long
and uninterrupted practice under a statute, especially by
the officers whose duty it was to execute it, is good evidence
of its construction, and such practical construction will be
adhered to, even though, were it res integra, it might be
difficult to maintain it." ' "

The wording of the statute is, I believe, susceptible of the
interpretation your department has given it. It is signifi
cant that the statute refers to the absence or incapacity of
"a parent", which indicates that the legislature did not in
tend to limit the statute to cases in wliich the father is the

one who is absent or incapacitated.

Termination of a marriage by divorce does not of itself
terminate the parent-child relationship nor the parental ob
ligation to the child.
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Neither does the remarriage of one parent automatically
make the new spouse a parent. The difference in relation
ship is recognized in sec. 49.19 (1) (a) by the legislature
in the use of the appellations "stepfather" and "stepmother".

The mere fact that a child may be eligible for relief under
sec. 49.19 (1) (a) by reason of the absence from home of a
divorced parent does not mean that such a child is eligible
in all such cases. Sec. 49.19 (4) (a) requires, also, that the
child must be "dependent", which term is defined in sec.
49.01 (4).

Parents are primarily liable for the support of their child
ren (see 39 Am. Jur. 680, et seq.), so that if they are able
to meet that obligation the child is not dependent within
the meaning of sec. 49.01 (4). You have, however, added
to your statement of facts an assumption that the father is
unable to support the girl; and if that circumstance is found
by the local administrators to be correct, and if other condi
tions prescribed by sec. 49.19 (4) exist, the child would be
eligible for aid.

Questions about residence for purposes of applying for
aid in such cases are discussed in 40 OAG 144 and 39 OAG

345.

BL

'County Boa/rds—Social Security—^Members of Ashland
county board should be reported for social security coverage
since July 1,1957 under resolution adopted by county board
April 17, 1951 and sec. 66.99 (4a) as amended by ch. 331,
Laws 1957.

October 25, 1962.

David G. Wartman,
District Attorney, Ashland County.

Sec. 2, ch. 60, Laws 1951, created sec. 66.99 of ihe Wis
consin statutes relative to the inclusion of public employes
under social security. That act became effective on April
13, 1951, and provided in part as follows:
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"(1) As used in this section:

" (a) 'Public agency' means * * * any county * * * which
is eligible for inclusion under the Federal Old Age and
Survivors Insurance System.

"(b) 'Federal regulations' means the provisions of sec
tion 218 of Title II of the Social Security Act enacted by the
Congress of the United States, and applicable regulations
adopted pursuant thereto, and applicable provisions of the
U. S. Internal Revenue Code.

"(c) 'Coverage group' has the meaning given that term
by federal regulations.

"(d) 'Director' means the executive director of the Wis
consin Retirement Fund.

"(2) Each public agency other than the state may deter
mine to be included under the Federal Old Age and Survi
vors Insurance System through the adoption of a resolution
by the governing body thereof with respect to the coverage
groups specified in such resolution, which shall also state
the effective date of coverage.

"(4) The director with the approval of the governor
shall * * ♦ upon the submission to him of a certified copy
of a resolution adopted by the governing body of any public
agency in accordance with subsection (2), execute upon
behalf of the state an agreement or modification of an
agreement, with the Federal Social Security Administrator
for the inclusion of a coverage group of the employes and
officers of such public agency under the Federal Old Age
and Survivors Insurance System established by federal
regulations in conformity with such resolution * * * and in
conformity with federal regulations. * * * each public
agency included under such agreement or modification
thereof shall be bound by federal regulations » * ».
"(4a) No part-time employe or officer shall be included

under such agreement when filling a position or office
which does not normally require actual performance of duty
for at least 600 hours in each year * *
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On April 17, 1951 the county board of Ashland county
passed the following resolution:

"Resolved by the County Board of Ashland County, pur
suant to the provisions of Section 66.99 (2) of the Wis
consin Statutes, that Ashland County hereby determines to
be included under the Federal Old Age & Survivors Insur
ance System as of January 1, 1951, for all its eligible em
ployees including the employees in all part time positions
which are not excluded under Section 66.99 (4a). Positions
whose occupants are compensated on a fee basis shall be
excluded. All persons occupying offices filled by election by
the voters of Ashland County shall also be covered, and

"Be it Further Resolved, that the Clerk of Ashland Coun
ty submit a certified copy of this resolution to the Execu
tive Director of the Wisconsin Retirement Fund."

At the time that this resolution was passed it did not
operate to bring members of the county board under social
security since their positions did not normally require per
formance of duty for at least 600 hours in each year.

Sec. 2, ch. 331, Laws 1957, amended sec. 66.99 (4a) of the
statutes to read as follows:

"No student or member of a board or commission, except
members of governing bodies, shall be included under such
agreement when filling a position or office which does not
normally require actual performance of duty for at least
600 hours in each year."

Sec. 3 of said ch. 331, Laws 1957, provided that it should
take effect at midnight on June 30, 1957.

"Members of governing bodies" as used in sec. 66.99 (4a)
of the statutes, as amended by ch. 331, Laws 1957, would
include the members of county boards regardless of whether
their positions would normally require the performance of
duty for at least 600 hours in any year.

The aforesaid resolution of April 17, 1951 was the only
one adopted by said county under sec. 66.99.
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It is noted that said resolution excluded only those "Posi
tions whose occupants are compensated on a fee basis."

As a result of the adoption of the aforesaid resolution all
of the eligible employes and officers of Ashland county
were to be brought under 0ASI except:

1. Those who occupied positions which were compensated
on a fee basis who were intentionally excluded by the ac
tion of the county board.

2. Part-time employes and officers filling positions or of
fices which normally did not require actual performance of
duty for at least 600 hours in each year which part-time
employes and officers were excluded by the legislature
which had created sec. 66.99 (4a), Stats, of 1951.

On June 13, 1951 the commissioner for social security
signed the original agreement with representatives of the
state of Wisconsin pursuant to sec. 66.99 (4), Stats, of 1957.
Said agreement provided in part:

"(B) Services covered:

"This agreement includes all services performed by indi
viduals as employes of the state and as employes of those
political subdivisions listed in the appendix attached here
to except:

<(4c Hi ^

"6. Services performed by a part-time employe or officer
in a position or office which does not normally require ac
tual performance of duty for at least 600 hours in each
year * *

Ashland county was not one of the political subdivisions
listed in the appendix to the original agreement which was
signed on June 13, 1951. However, on August 6, 1951 the
first of more than 300 modifications to said agreement was
signed. Said modification named Ashland county as one of
the political subdivisions listed in the appendix and for
such county the only exclusion was "positions for which
occupants are compensated on a fee basis." It was made
effective January 1, 1951 in accordance with the resolution
adopted by the county board.
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After the passage of ch. 331, Laws 1957, and on July 31,
1957, modification No. 146 was signed which amended (B)
6 of the original agreement to read:

"Services performed by a student or a member of a board
or commission, except members of governing bodies, in a
position or office which does not normally require actual
performance of duty for at least 600 hours in each year."

Said modification No. 146 also provided 'This modifica
tion shall be effective as of July 1, 1957. The purpose of
this amendment is to include under the agreement all those
part-time employes and officers other than those specifical
ly described above who were excluded from coverage by the
original wording of this section."

The act which became ch. 331, Laws 1957, was recom
mended by the director of the public employes social securi
ty fund after he had conducted an extensive poll of political
subdivisions to determine their sentiment from which it was

learned that the great majority of those polled favored a
change in the law which would make it possible to provide
social security coverage for many part-time public employes
and officers who were excluded therefrom by the provisions
of sec. 66.99 (4a), Stats, of 1951.

The elimination of the 600 hour provision for all except
students and members of boards and commissions was

recommended in the final report of the Government's Re
tirement Study Commission dated January 15,1957 on Page
69-69a. The last sentence on page 69a reads: "However, by
making some assumptions on the basis of our best informa
tion we estimate the total cost to local units to be about
$30,000 per year in additional OASI contributions." The
same statement was made in the report which the Joint
Survey Committee on Retirement Systems made to the
legislature on Bill 396, A., which became ch. 331, Laws 1957.
Hence, it would appear to have been the understanding that
it would cover additional employes of municipalities which
had previously adopted a resolution to come under social
security.
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You have emphasized the fact that at no time did the
county board of Ashland county affirmatively express a
desire or intent to include the members of said board under

OASI and that in the absence of such an expression the
members of the county board should not be included. I would
not contend that the county board intended to include the
members thereof under social security.

At the time that the county board adopted the aforesaid
resolution it could have elected to exclude all part-time posi
tions and offices. Possibly in reliance upon the 600 hour
statutory exclusion which was then in sec. 66.99 (4a) it did
not do so. If it had excluded all part-time positions and of
fices, the change in Sec. 66.99 (4a) made by ch. 331, Laws
1957, removing the 600 hour requirement for most part-
time positions would not have operated to bring any other
employes or officers of the county under social security.
The federal laws permit a municipal subdivision which has
elected social security coverage to narrow or eliminate
previous exclusions but do not permit it to broaden or add
to them. Hence, Ashland county may not now take the ac
tion which it could have taken to exclude members of the

county board.

No 600 hour rule ever was applicable to corporate or indi
vidual employers. When congress permitted the inclusion
of public employes under OASI, it gave the public employer
the right to certain exclusions which private employers did
not have. The statutes relating to membership in the Wis
consin retirement fund contained a 600 hour exclusion and

the legislature provided a 600 hour exclusion in sec. 66.99
(4a) for public positions and offices. This was a matter of
legislative policy and it was the policy which prevailed at
the time of the enactment of sec. 66.99 in 1951. It was a

troublesome policy to administer and in 1957 the legislature
decided to change the policy. I believe that this policy may
be compared to the legislative policy which was litigated in
State ex rel. McKenna v. District No. 8 of the Town of Mil
waukee, 243 Wis. 324,10 N.W. 2d 155. In that case the court
held that the repeal of the teacher tenure statute by ch. 183,
Laws 1941, without any qualifying or saving clause was in-
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tended to abolish all teachers' tenure covered by the statute,
and operated retrospectively so as to destroy a teacher's
permanent tenure status acquired prior to the repeal of the
statute under which it was acquired.

In the matter at issue the members of the couniy board
would have been included under OASI pursuant to the
language of the aforesaid resolution but for the provisions
of sec. 66.99 (4a) as it was created by ch. 60, Laws 1951.
When the exclusion was removed by ch. 331, Laws 1957,
many of those who had been excluded thereby became in
cluded.

Although this result may not have been intended or even
desired by the county board of Ashland county, I am of the
opinion that this result followed as a matter of law.

The courts have held many times that counties and other
political subdivisions are strictly creatures of the legislature
and are entirely within legislative control subject only to
provisions of the constitution. State ex rel. Prahlow v. City
of Milwaukee, 251 Wis. 521, 30 N.W. 2d 260, Columhm
County et al. v. Board of Trustees of Wisconsin Retirement
Fund 17 Wis. 2d 310,116 N.W. 2d 142. The legislature could
have passed a law bringing all officers and employees of all
counties under OASI and compelled the counties to pay their
respective costs therefor. The effect of ch. 331, Laws 1957,
was much less drastic since it did only a small part of what
the legislature might have done.

You have also contended that since the resolution of the

Ashland county board read in part:

"All persons occupying offices filled by election by the
voters of Ashland County shall also be covered,"
and it has been held that a county board member is deemed
to be an officer of the respective city, village or town in
which he was elected rather than a county officer, said
resolution would not, in any case, operate to bring the
members of the county board under OASI.

It is true that in 47 GAG 302 it was held, in accordance
with prior opinions of this office, that county board mem-
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bers were officers of a city, village or town rather than of
the county.

Subsequent to the issuance of the opinion cited as 47 GAG
302, the question was raised as to whether the members of a
county board were not acting in a dual capacity.

In an unofficial opinion it was said:

"Sec. 59.01, Stats., provides in part: 'Each county in this
state is a body corporate, empowered to sue and be sued,
•to acquire and hold, lease or rent real and personal estate
for public uses or purposes * * * to make such contracts and
to do such other acts as are necessary and proper to the
exercise of the powers and privileges granted and the per
formance of the legal duties charged upon it.'

"Sec. 59.02 (1) provides: 'The powers of a county as a
body corporate can only be exercised by the board thereof,
or in pursuance of a resolution or ordinance adopted by it.'

"Sec. 59.07 contains about 70 subsections enumerating
the powers of the county board. Paragraph (a) of subse3-
tion (1) provides that the county board may acquire, lease
or rent property for public uses or purposes of any nature,
including acquisitions for county buildings, parks, high
ways, etc. Paragraph (b) provides that the board may
'Make all orders concerning county property and may com
mence and maintain actions to protect the interests of the
county.' Paragraph (d) provides that the board may con
struct, maintain and operate all county buildings and struc
tures. Subsection (5) provides that the board may 'Repre
sent the county, have the management of the business and
concerns of the county in all cases where no other provision
is made, apportion and levy taxes and appropriate money
to carry into effect any of its powers and duties.' Subsec
tion (18) provides that the county board may, outside of
cities and villages exercise ** * * all the powers conferred
on cities to regulate dance halls, roadhouses and other places
of amusement.'

"Subsection (20) provides that the board may establish
a civil service system for the county personnel. Subsection
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(26) provides that the board may 'Create, promote and con
duct and assist in creating, promoting and conducting rec
reational activities in the county which are conducive to tiie
general health and welfare * * */

"Section 59.11 (1) provides that The county seat shall
be fixed and designated by the county board.'

"Sec. 59.15 provides that the county board shall fix the
salaries of county officers, boards, commissions, positions,
etc.

"Sec. 59.97 authorizes the county board to enact a county
zoning ordinance.

"Many other sections of the statutes could be cited to in
dicate that the members of the county board are rendering
service on behalf of the county as well as representing the
municipality in which they are elected, but tihe foregoing
appear to indicate quite clearly that the members of the
countj'^ board are in fact acting in a dual capacity."

Thereafter the director of the public employes social se
curity fund issued a bulletin dated May 15, 1959 to OASDI
agents for counties in Wisconsin which referred to both of
said opinions and stated in part:

"It has been determined that because a supervisor serves
in a dual capacity and is paid by the county for service ren
dered to the county, compensation paid to him by the county
is properly reported for OASDI coverage by the county un
less the agreement modification covering that county oper
ates to exclude such service.

"It therefore appears that where a county has acted to
provide OASDI coverage for its personnel such is applicable
to the supervisors unless the exclusions incorporated in the
county resolution operate to exclude supervisors. The ex
clusion of fee basis earnings, or officers elected by the vot
ers, would have no effect on these supervisors. Insofar as
the county is concerned, these supervisors are not elected
officials since they are elected officials in the towns, cities
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and villages and the provisions of the resolution of the coun
ty pertaining to elected officials would not be applicable to
them."

Both the director of the public employes social security
fund and the federal officials who administer the federal

laws relating to social security^ have proceeded for about
3^ years under the aforesaid interpretations and instruc
tions and in reliance thereon. The practical construction by

officials who are charged with the duty of administration
is entitled to great weight and is often decisive. Trczyniew-
ski V. Milwaukee, 15 Wis. 2d 236,112 N.W. 2d 725.

Therefore it is my opinion that all of the members of the
county board of Ashland county should be reported for
OASI coverage since July 1, 1957 under the resolution of
April 17,1951 and ch. 331, Laws 1957.

Although they may not have any bearing upon the sound
ness of the foregoing opinion, some further practical con
siderations may be mentioned. The state of Wisconsin,
through the public employes social security fund, is engaged
in administering a program which is fundamentally a feder
al one. In enacting sec. 66.99 the state agreed by subsec. (4)
thereof to be bound by "Federal regulations". Subsecs. (5),
(6) and (7) of said section provide:

"(5) Each public agency included under an agreement
made pursuant to this section shall be liable for and shall

make the contributions required , of an employer under the
federal insurance contributions act.

"(6) Each public agency included under such an agree
ment shall withhold from the persons compensated by such
public agency who are covered by such agreement the por
tion of such compensation equal in amount to the tax which
would be required to be withheld under the federal insur
ance contributions act if such services constituted employ
ment within the meaning of that act.

"(7) The contributions required under subsection (5)
and the amounts withheld under subsection (6) shall be
remitted by each public agency in conformity with the pro
visions of federal regulations and the regulations promul-
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gated under subsection (11). The state shall be liable for all
such remittances due from public agencies in conformity
•with the agreement provided for in subsection (4), and
shall make payment of all sums which shall become due
under subsection (7) and become delinquent."
The federal officials engaged in administering the social

security program have made it clear to the director of the
public employes social security fund that if members of the
county board of Ashland county are not reportable for so
cial security purposes by virtue of the aforesaid resolution
and the enactment of ch. 331, Laws 1957, it- will be neces
sary, under 47 OAG 302 to consider their status under the
various resolutions for social security coverage which have
been adopted by the respective towns, cities and villages of
which they have been held to be officers. Unless the resolu
tion in any particular instance specifically excluded part-
time officers or excluded all elected officers, the member
of the county board who was elected as town board chair
man or city or village supervisor would be covered there
under for social security purposes. In such case the adminis
trative problems would be multiplied. Since the compensa
tion is paid by the county, it would have to file the report
and perhaps would still have to make the matching contri
bution. However, the OASDI agent for the county would
have to make a separate report for each county board mem
ber, using the employer number of the town, village or city
instead of the employer number assigned to the county.
This would require a vast increase in the number of reports
for the future and a multitude of correctional reports for
the past.

If the reports were made by the county but the matching
contributions were to be paid by the town, city or village,
confusion would be confounded. Moreover, it would mean
that some members of the county board who actually desire
social security coverage would be deprived of it.

I would not even speculate as to what procedure would
have to be followed to rectify claims and recover social se
curity benefits that would have been paid erroneously.
JEW
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County Committee—Expenses—Sec. 59.06 (2) includes
expenses of the county highway committee attending road
schools and other meetings, as well as other county com
mittees.

October 31,1962.

Frederick R. Schwerteeger,

Corporation Counsel, Dodge County.

You have requested my opinion as to whether or not the
county highway committee may be reimbursed under the
provisions of sec. 59.06, for their attendance at road schools,
meetings and conventions.

The pertinent parts of sec. 59.06 read as follows:

"59.06 Committees; appointment; compensation. (1) The
board may, by resolution designating the purposes and
prescribing the duties thereof and manner of reporting,
authorize their chairman to appoint before June 1 in any
year committees from the members of the board, and the
committees so appointed shall perform the duties and report
as prescribed in such resolution.

"(2) Committeemen shall receive such compensation for
their services as the board allows, not exceeding the per
diem and mileage allowed to members of the board and such
committee members shall receive such compensation, mile
age and reimbursement for other expenses as the board
allows for their attendance at any school, institute or meet
ing which the board directs them to attend. * * *"

You question whether this section is applicable to the
county highway committee, since this committee is elected
by the county board under the provisions of sec. 83.015, and
not a committee that may be appointed by the chairman
under sec. 59.06 (1).

You point out that the former sec. 59.08 (32) specifically
provided for payment of expenses of the county highway
committee at road schools and other meetings, but that this



184 Opinions op the Attorney General

section was repealed in 1955 as a part of an extensive revi
sion of the statutes, relating to county law, known as the
"Home Rule for Counties" law, ch 651, Laws 1955.

Senate Bill 535, S, which created this chapter, contains
the following footnote to sec. 59.06:

"Note: Since 59.06 (2) covers expense of committee at
tendance at any school, institute, etc., at board direction,
59.08 (32), special provision for attendance of highway
committee at road school, etc., will be repealed. This is a
change to the extent that under the latter a 2/3 vote is re
quired. Except for this no change is intended."

Without question, this note reflects the intent of the
legislature so that sec. 59.06 (2) is applicable to the county
highway committee.
REB

County Bocurds—Children's Home—County boards (other
than Milwaukee county) do not have authority to establish
a children's home.

November 15, 1962,

Harold J. Wollenzibn,
Corporation Counsel, Waukesha ̂County,

You have requested an opinion from this office on the
following question:

Does Waukesha County have the autiiority under Section
59.07 (1), Wis. Stats., to establish a children's home not
operated in compliance with Section 48.31, Wis. Stats.?

The possibly pertinent portions of sec. 59.07 (1) read
as follows:

"General powers of board. The board of each county
may exercise the following powers, which shall be broadly
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and liberally construed and limited only by express lan
guage :

"(1) (a) * * * acquire, lease or rent property, real and
personal, for public uses or purposes of any nature * * *

<(4i lit >11

"(d) Buildings; maintenance. Construct, maintain and
operate all county buildings and structures * *

Section 46.22 (5) provides that:

"The county board of supervisors may provide that the
county department of public welfare shall * * * have any or
all of the following functions, duties and powers and such
other welfare functions as may be delegated to it by such
county board of supervisors:

((4: 4i !|:

"(g) To administer child welfare services including serv
ices to children who are mentally defective, dependent, ne
glected, dilinquent, or born out of wedlock, and to other
children who are in need of such services. * *

This statute on the face of it would appear to authorize
the county board to do whatever reasonably might be neces
sary to implement such services, including the building of
children's homes.

However, if a county department of public welfare is
designated by tiie county board to administer child welfare
services, it would appear that such services are to be pro
vided according to and within the limitations set forth in
sees. 48.56 (1) (a), 48.57, and 48.58.

Sec. 48.56 (1) (a) provides:

"48.56 County child welfare services. (1) Each county
shall provide child welfare services through the staff of
one or more of the following agencies:

"(a) A county welfare department authorized by the
county board under s. 46.22 (5) (g) to provide child wel
fare services; * *
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The powers and duties of county agencies to provide
such services are set forth in sec. 48.57 (1). Only paragraph
(e) authorizes the placement of such children in a children's
home and paragraph (e) is limited to Milwaukee county
(500,000 or more).

Sec. 48.58 refers to existing county children's homes. Ac
cording to the note in Bill 444, S, (1955), p. 70, this refers
to the Milwaukee county children's home, which was the
only one "existing" then, and still is. The inference is
strengthened by the reference in sec. 48.58 (1) (a) to the
"children's court", which exists only in Milwaukee county.
Sees. 48.06 (1), 253.13 (2).

Moreover, no provision is made for the government of
children's homes outside Milwaukee county. In the case of
of detention homes (an entirely different type of institu
tion) provision is made in section 48.31. Other county in
stitutions are under the sheriff (jail) or board of trustees
(county home, mental hospital, tuberculosis sanatorium).
Only Milwaukee county has provision for administration of
the home for children by the director of institutions and
departments, under supervision of the county board of pub
lic welfare. Section 46.21 (2) (a).
ENW

Counties—Aids—^Discussion of sees. 49.61 and 49.27 (2)

and (3) relative to county responsible for aid to disabled
person when recipient moves from one county to another.

November 16, 1962.

Harry J. O'Leary,

District Attorney, Rock County.

From your request for an opinion the following facts ap
pear: Prior to 1954 one A resided in county X and also
had a legal settlement therein. He applied to X county for
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aid to the disabled and such aid was granted to him and
paid by said county. In 1954 A went to county Y and re
sided in a private nursing home in said county. A then ap
plied to Y county for aid to the disabled and was granted
such aid by said county. On June 2, 1962 A went back to
X county and resided in a nursing home in said county for
one month. He again applied for disabled aid from X coun
ty and received the same, starting July 1, 1962. .Then A
again moved back to Y county and again applied for dis
abled aid from the latter county.

Your question is whether X county or Y county should
now pay disabled aid to A, assuming that he is eligible
therefor.

Sec. 49.61 relates to aid to totally and permanently dis
abled persons. Subsec. (2) of said section provides the
eligibility requirements for such aid. Subsecs. (3), (4) and
(7) provide:

"(3) Application. Application may be made by an agent
or the legal guardian of a person believing himself to be
eligible. Application shall be made on forms prescribed by
the state department of public welfare to the welfare agency
of the county in which he resides. Any individual wishing
•to make application for aid to the totally and permanently
disabled shall have opportunity to do so.

"(4) Determination op Eligibility. The county agency
shall promptly make an investigation to ascertain all perti
nent facts as to the applicant's eligibility. 'Eligibility and
need shall be reinvestigated as often as necessary and at
least once each year. All investigations shall be reported in
writing and appropriately filed.

«ii« H: i!:

"(7) Order Directing Payment. If the county agency
finds a person eligible for aid under this section, such agen
cy shall, on a form prescribed by the state department of
public welfare, direct the payment of such aid by order
upon the county clerk or county treasurer of the county;
all payments of aid shall be made monthly, except that the
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director of the county agency may, in his discretion for the
purpose of protecting the public, direct that the monthly
allowance be paid in 2 or more instalments."

Sec. 49.27 (2) and (3) provide:

"(2) If a person eligible for or receiving old-age assis
tance, aid to the totally and permanently disabled or aid to
the blind goes to another county to reside in a private tax-
exempt, charitable, benevolent or fraternal institution or
home for the aged, or a county home, or a municipal home,
or a private nursing or convalescent home, and continues
to be eligible for old-age assistance, aid to the totally and
permanently disabled or aid to the blind as defined in this
chapter while therein residing, he shall receive such assis
tance, including care given under s. 49.40, from the county
from which he moved, or continue to receive his assistance
from the county paying the same at the time he moved, or
coninue to receive his assistance from the county paying the
same at the time he moved, respectively, unless he has a legal
settlement under s. 49.10 in fhe county in which the institu
tion or home is located, in which case such county shall

make payment of such assistance as he is eligible to receive.
As used herein a private nursing or convalescent home
means a place not public, admitting 3 or more unrelated per
sons for indefinite residence for the purpose of furnishing
them board, room, laundry and care because of prolonged
illness or defect or during recovery from injury or disease,
including the procedures commonly employed in waiting on
the sick, such as administration of medicines, preparation
of diets, bedside care, application of dressings and band
ages and treatments prescribed by a physician.

"(3) If a person eligible for or receiving old-age assis
tance, aid to totally and permanently disabled or aid to the
blind who resides in any of the facilities enumerated in sub.
(2) goes to another county to reside and within the period
of 6 months thereafter takes residence in any of said facili
ties and continues to be eligible for old-age assistance, aid
to totally and permanently disabled or aid to the blind as
defined in this chapter while therein residing, he shall re-
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ceive such assistance, including care given under s. 49.40,
from the county from which he moved, or continue to re
ceive his assistance from the county paying the same at the
time he moved, respectively, unless he has a legal settlement
under s. 49.10 in a county in which the facility is located
in which case such county shall make payment of such as
sistance as he is eligible to receive."

As indicated above, sec. 49.27 (2) provides that if a per
son eligible for, or receiving, aid to totally and permanently
disabled goes to another county to reside in "a county
home, or a municipal home, or a private nursing or convales
cent home" and continues to be eligible for sudi assistance,
he shall receive the same "from the county from which he
moved, or continue to receive his assistance from the county
paying the same at the time he moved" unless he has a
legal settlement in the county in which the home is located,
in which case the latter county shall pay such assistance as
the person is eligible to receive.

The original request from your office indicates that when
A moved back to Y county the second time he went to live in
"a private Nursing Home" while your more recent commun
ication indicates that he moved to "a public nursing facili
ty." I shall assume that in any case it is one of the "homes"
which are enumerated in sec. 49.27 (2).

Said statute requires that in such an event A shall receive
the aid to the disabled from X county since that is both
the county from which he moved and also the county which
was paying the aid at the time that A moved to Y county,
unless he has a legal settlement in Y county. It appears that
his legal settlement still is in county X and that the aid for
the disabled should continue to be paid by the latter county.

As indicated above, before A last moved back to Y county,
presumably he was residing therein in one of "the facilities
enumerated in (2)." It does not appear whether A is now
residing "in any of said facilities." If A "takes residence in
any of said facilities" within 6 months after June 2, 1962
and continues to be eligible for aid to the disabled while re-
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siding therein, X county would also be responsible for the
payment of such aid under 49.27 (3).

In other words, subsecs. (2) and (3) of sec. 49.27 each
enumerates a set of circumstances under which county X
might be liable for payment of aid. The facts coincide with
the circumstances enumerated in 49.27 (2) and may also
coincide with those enumerated in (3). If the circumstances
coincide with those enumerated under either subsection,

county X is liable for payment of the aid to the disabled.
JRW

Navigable Waters—Conservation Department—W hen
construction of a dam creates a 54 acre lake which is used

by the public for a number of years, conservation depart
ment would be justified in considering the lake navigable
and subject to state regulations.

November 19, 1962.

L. P. VOIGT, Director,
Conservation Department.

You have asked the following questions about Blass lake
in the town of Delton, Sauk county. May the conservation
department participate in the development of a public ac
cess to this lake? May the riparian owners introduce and
manage fish populations in this lake? Do persons fishing in
this lake require a fishing license? Are riparian owners
subject to open and closed seasons, bag limits and other
fishing regulations? Do the provisions of sec. 29.29 (3)
prohibiting the deposit of deleterious substances apply on
Blass lake? This raises the basic question whether this lake
is a public or a private lake under sec. 30.10, which de
clares navigable waters to be public.

Back in 1924 one Dr. Blass contacted the public service
commission regarding the construction of a dam in a small



Opinions of the Attorney General 191

stream which he stated was one foot deep and six feet wide.
In those days that commission was using a test for naviga
bility which took into account the land area of the water
shed drained by the stream. Applying that test, representa
tives of that commission advised Dr. Blass that the stream

was non-navigable, that no permit for a dam was necessary,
but that the commission would want to approve the plans.
No formal commission action was taken and no adjudication
as to these matters was made. Commission representatives
did approve the plans and the dam was built creating a
lake some seventeen feet deep and about fifty-four acres in
size. The land flooded was owned by Dr. Blass.

We have no information whether Dr. Blass ever con
veyed the land now covered by water. He apparently did
convey land adjacent to the lake. For the last fifteen years
the Jewish Community Center of Chicago, a Red Feather
Agency, has owned a large parcel of land adjacent to the
lake. They consider the lake to be their private property.
Other persons also own lake shore lots and have cottages
located thereon. They also consider that the lake is private
and that they have a right to use it. For at least the last
27 years members of the public from time to time have used
the lake for boating, fishing and swimming.

There are black bass, crappies, bluegills, and some north
ern pike in the lake. At one time a private party took fish
from the Wisconsin river and stocked this lake. There are

town roads platted to the lake shore, but they have not
been opened for use all the way to the shore. On one occasion
private parties treated the lake to kill weeds and killed a lot
of fish. This office advised that they could not be prosecuted
for doing this without a permit, if in fact this were a pri
vate lake.

The outlet stream below the dam runs about a mile into

Lake Delton. This stream is about one foot deep and six to
eight feet wide. The inlet stream divides and runs into Blass
lake in two places. These two inlet streams are one foot deep
and six feet wide. These are cold water streams but prob
ably contain no trout at present.
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Mr. Frank Adamske, Baraboo, Wisconsin, has been the
conservation warden in the Blass lake area for the last 27

years. During that time he has enforced the fish and game
laws on this lake. He requires out of state guests of the
Jewish Community Center to take out non-resident fishing
licenses before fishing in this lake. The Jewish Community
Center does not challenge the right of the state to regulate
fishing in this lake. They have not applied lor and do not

have a private fish hatchery license. Nevertheless, they con
sider the lake private. There was some beaver trapping on
the lake about ten years ago. Mr. Adamske has in the past
made arrests for fishing law violations on this lake.

Whether Blass lake is a public or private lake depends
upon the following questions: (1) Was the stream, in its
original state, navigable in fact before the dam was built?
(2) If it was not navigable in fact in its original state, has

the public, since the dam was built, so used the lake for

navigational purposes for a period of time long enough to
establish such a public right by prescription or implied
dedication?

In 1924 the public service commission, under the test of

navigability in use at that time, felt that the original stream
was non-navigable. However, this was not a formal deter
mination or adjudication of rights, and in any event is not
binding in the sense of res adjudicata. The modern test for
navigability is whether there is enough water to float a
skiff or other light boat or canoe. Muench v. P.S.C., (1951)
261 Wis. 492, 53 N.W. 2d 514. It would appear obvious that
the original stream, which was admittedly one foot deep
and six feet wide, would easily float and accommodate a
canoe. If this were true, it would clearly have been navig
able by the modern day test. This conclusion is further sup
ported by the fact that the stream at the present time, both
above and below the lake, is approximately one foot deep
and six to eight feet wide. To meet the test of navigability
the stream does not have to be navigable at all seasons of
the year. It is sufficient if it attains this navigable capacity
for a few days or weeks each year at the season of high
water. Olson v. Merrill, (1877) 42 Wis. 203.



Opinions op the Attorney General 193

If in fact the stream was navigable in its original state,
the waters of the lake were public navigable waters as soon
as the dam was built and the lake created. The public would
have all the usual rights to use such waters for navigation
al purposes. Mendota Club v. Anderson, (1899) 101 Wis.
479, 78 N.W. 185; P&waukee v. Savoy, (1899) 108 Wis. 271,
79 N.W. 436. However, if it should be found that the waters
of the stream in its original state were not navigable, still
the navigational use of this lake by members of the public
generally over the past 27 years or more establishes a pub
lic right by prescription or dedication. Haase v. Kingston
Coop. Cr. Assn., (1933) 212 Wis. 585, 250 N.W. 444. It
would thus appear that Blass lake is at this time a public
and not a private lake, regardless of whether the original
stream was navigable.

I conclude that the conservation department at this time
would be justified in considering this lake a public navi
gable water of the state of Wisconsin. Thus the answers to
your specific questions are as follows. The conservation
department may participate in the development of a public
access to the lake under section 23.09 (15). The private
riparians may not manage the fish populations therein un
der section 29.52. All persons fishing on Blass lake must
have a proper fishing license and are subject to closed sea
sons, bag limits, and other fish and game regulations. The
provisions of section 29.29 (3), prohibiting the deposit of
deleterious substances in public waters, are applicable to
Blass lake.

AH
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Counties—Sanitarium Charges—Counties may enter into
contracts with other counties for sanitorium care of resi

dents but payment therefor must be governed by the stat
utes.

December 4, 1962.

J. B. Molinaro,
District Attorney, Kenosha, County.

You ask my opinion on several questions arising out of a
situation described by you as follows:

"Kenosha County and Racine County have been consider
ing the economical feasibility to both counties by an ar
rangement and agreement whereby Racine tuberculosis pa
tients, except Racine T. B. outpatients, will be cared for at
the Kenosha Willowbrook Sanatorium. In the proposed tu
berculosis arrangement and agreement, certain questions
have arisen which I have been requested to refer to your
office for a written opinion.

"The proposed agreement is not intended to establish a
joint sanatorium, but Kenosha County and Racine County
desire to enter into an agreement whereby Kenosha will ac
cept said Racine T. B. patients (excepting Racine out
patients) including Racine T. B. patients presently in the
Racine Sanatorium in which agreement Racine County
agrees to make payment directly to Kenosha for the said
services of Kenosha.

"The details of the aforesaid agreement have been sub
stantially agreed upon by the said respective Counties,
which are now prepared to take action thereon. It is not
the intention of the said Counties to merge or consolidate
their facilities. It is the expressed intention of said Coun
ties to effect a more economical care for said tuberculosis

patients, thereby reducing costs and performing a service
to the taxpayers of the respective counties by the furnish
ing of services for pay by Kenosha County to Racine Coun
ty.
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"It is proposed that Racine County will pay the actual
per capita cost of its said patients to Kenosha County. Said
costs will include depreciation costs as established by the
State Department of Audit. Racine County will pay direct
ly to Kenosha on an estimated monthly basis, and adjust
ment to be made when the actual per capita cost is deter
mined for the fiscal year, so there will be no need for carry
ing charges as provided in Section 50.09 (3) of the Wis
consin Statutes."

With the foregoing situation in mind, you then ask my
opinion on these questions:

(1) May two counties contract for the care of tuberculo
sis patients as expressed hereinabove?

(2) May Kenosha County forego the four per cent and ten
per cent referred to herein by contract with Racine County
and reserve the right to charge said surcharges to other
counties ?

(8) May Racine make payments, as hereinbefore men
tioned directly to Kenosha or must Racine make payments
to the state?

Your own opinion on these questions is that all of them
should be answered affirmatively.

In response to the first of your above-stated questions, it
is my opinion that two counties may contract for the care
of tuberculosis patients in the manner indicated above, i.e.,
county "A" may enter into an agreement with county "B"
whereby county "A" tuberculosis patients, except county
"A" T.B. outpatients, will be cared for at the tuberculosis
sanitorium of county "B".

Your opinion on this particular question agrees with
mine, and you apparently base your opinion on sees. 59.07
(11) and 66.30. Sec. 59.07 (11), empowers a county board
to "join with the state, oher counies or municipalities in
a cooperative arrangement as provided by s. 66.30." The
pertinent part of sec. 66.30, so far as the first of your
above-stated questions is concerned, is sub. (2), which
reads:
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"Any municipality may contract with another municipali
ty or municipalities or the state or any department or
agency thereof for the receipt or furnishing of services or
the joint exercise of any power or duty required or author
ized by statute."

Sub. (1), sec. 66.30 defines "municipality" as used in
sec. 66.30 as including a county. I have no difficulty in
concluding, as you did, that under these statutes Kenosha
county can lawfully enter into a contract with Racine coun
ty whereby Racine tuberculosis patients, except Racine T.B.
outpatients, will be cared for at the tuberculosis sanatorium
of Kenosha county (Willowbrook Sanatorium).

Your second question is whether or not Kenosha county
could, in the proposed agreement, forego the four per cent
and ten per cent "surcharges" referred to in your letter
and provided under sec. 50.09 (3), but reserve the right
to charge said surcharges to other counties. In my judg
ment, the proposed agreement cannot lawfully so provide.
As you indicate in your letter to me requesting this opin
ion, the statute governing the above-mentioned surcharges
is sub. (3), sec. 50.09. It reads in part as follows:

"On each July 1, the superintendent or other officer in
charge of each county sanatorium shall prepare a statement
of the amount due from the state to the county in which
such institution is located, pursant to law, for the mainten
ance, care and treatment therein of patients at public
charge, on forms supplied by the state board of health. * * *
Beginning -with the fir^ charge made for the cost of care
after July 1, 1959, the county may add 4 per cent to such
charge to recover the costs to the county in carrying such
charges and 10 per cent to such charge to generate suffici
ent earnings in addition to depreciation accruals to provide
funds to recover replacement costs for buildings, fixtures
and equipment as they are replaced."

In my judgment, the above-quoted language shows that it
was the intention of the legislature that the four per cent
and ten per cent surcharges referred to in the last sentence
of sub. (3), sec. 50.09, should be added, at county option,
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only to the total charge or total amount due a given county
maintaining a tuberculosis sanatorium "for the mainten
ance, care and treatment of patients at public charge."
The language above-quoted from sub. (3), sec. 50.09, does
not contemplate and does not permit, in my opinion, the
addition of the surcharges here in question to only a part
of the above-mentioned total charge or total amount due.

In your opinion, this second question should be answered
affirmatively, with Kenosha county permitted to forego the
four per cent and ten per cent surcharges with reference to
Racine county, reserving, however, the right to charge those
surcharges to other counties. It would appear that in reach
ing such conclusion you are relying on the language of sub.
(8), sec. 66.30, which reads:

"Any such contract may provide a plan for administra
tion of the function or the project, which may include, with
out limitation because of enumeration, provisions as to
pro-ration of expenses involved, deposit and disbursement
of funds appropriated, submission and approval of budgets,
creation of a commission, selection and removal of commis
sioners, formation and letting of contracts."

Though you do not specifically so state, X would gather
that you are convinced that this statute gives municipalities,
contracting with one another, great freedom as to the de
tails of their contract covering "provisions as to pro-ration
of expenses involved, deposit and disbursement of funds
appropriated, submission and approval of budgets"; and I
assume that you believe that this freedom, insofar as it re
lates to the provisions of a contract between municipalities
dealing with "pro-ration of expenses involved" would per
mit Kenosha county, under the proposed contract here in
question, to forego the surcharges in question so far as
Racine county was concerned while retaining the right to
charge those surcharges to other counties. If this is your
reasoning, I must disagree with it, for while I feel that it
was the intent of the legislature, in enacting sub. (3), sec.
66.30, to give substantial freedom of action to municipalities
in working out the details of contracts authorized by sec.
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66.30, it is my opinion that it was never the intent of the
legislature, in enacting sec. 66.30 or any part thereof, to
give municipalities a power to ignore or override the re
quirements or meaning of specific statutes, such as sub.
(3), sec. 50.09, above-quoted, dealing with a power con
ferred on municipalities and spelling out the nature and
extent of such power. In my judgment, there is no conflict
between the above-quoted portion of sub. (3), sec. 50.09
and sub. (3), sec. 66.30, but if such a conflict existed, the
specific statute, sec. 50.09 (3), would prevail over the gen
eral statute, sec. 66.30 (3), under one of the best-known
rules of statutory construction.

Your third question is whether Racine county may make
payments under the contemplated agreement, directly to
Kenosha county. It is my opinion that it may not. Sec. 50.09
provides a specific, detailed method of inter-county settle
ments for maintenance of inmates of one county's tubercu
losis sanatorium whose support is partly chargeable to the
state, or wholly chargeable in the first instance to the state
and partly chargeable over to some other county. This
method was obviously meant to be an exclusive one, and it
does not contemplate or permit "direct pajnnent" by one
county to another to achieve such intercounty settlements.
Where a specific statute spells out a scheme for the hand
ling of governmental business involving several munici
palities, those municipalities cannot, in the exercise of con
tractual power conferred on them by a general statute,
thrust aside the statutory scheme in favor of one more to
the liking of such municipalities.

JHM
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Cities—County Boards—Wards—^Discussion of ch. 62
concerning division of a city into wards and the election of
aldermen and supervisors.

December 13, 1962.

William D. Byrne,

District Attorney, Dane County.

On November 19, 1962 you requested a formal opinion
relative to a proposed 19 aldermanic district — 83 ward
plan for the city of Madison. You enclosed a copy of an
opinion from the Madison city attorney to the Madison com
mon council dated October 22, 1962, which concluded that
there was no sound legal basis for the plan. The city attor
ney did conclude, however, that the city would create 83
wards of 1,500 population each and be eligible for 83 super
visors. You also enclosed a memorandum oinnion of the
legal counsel of the Wisconsin league of municipalities, in
which he reviewed the opinion of the city attorney and came
to an opposite conclusion.

While it is true that the adoption of the plan, or a similar
plan would have a practical impact upon county govern
ment, it is conceded that the city is empowered to change
the number and boundaries of its wards. Sec. 62.08.

The statutes clearly provide for representation from
cities on the county board as follows:

Sec. 62.09 (1) (a) provides that there shall be "one
supervisor from each ward,"

Sec. 59.03 (2) (b) provides:

"(b) Same. A supervisor from each city ward or part of
city ward in the county, but each city with a population of
not over 800 shall have only one supervisor unless the city
is in more than one county, in which case it shall be entitled
to one supervisor in each county."
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The county is interested in the geographic division of a
city into wards only to the extent ihat such division deter
mines the number of supervisors to be elected to the county
board. If the division is in compliance with the provisions
of sec. 62.08, so as to constitute a valid ward, it is of no
concern to the county that one or two aldermen are chosen
from the ward to the city council.

Sec. 64.03 pertains only to cities operating under a city
manager plan and provides that councilmen may be nomi
nated and elected from wards, or from the city at large.
However, sec. 64.03 (3), provides:

"(3) Nothing herein shall be construed to impung the
authority of a city to exercise its home rule power to
provide a different method of electing members of the
council by districts or otherwise, or by a combination of
methods, or the number or terms thereof."

Under the city commission plan, members of the coun
cil, councilmen, shall be nominated and elected by the voters
of the city at large. Sec. 64.28 (1).

Sec. 64.39 (1) provides that a city of the second or third
class may, by a vote of electors therein, "increase the num
ber of the members of the council in such cities from a

mayor and 2 councilmen, to a mayor and one councilnmn
from mch ward * * * the councilmen to be elected by the
electors of the respective wards * *

Sec. 64.40 (1) provides that a city described in sec. 64.39
operating under the commission form of government may,
by proceeding according to sec. 64.39, change from a mayor
and two councilmen "to a mayor and one alderman for each
four thousand or major fraction thereof of population to
be elected at large * *

" * * * A ward is a local geographical subdivision of a
city or village. * * *"

State ex rel Witkowski v, Gora, (1928) 195 Wis. 515, 518,
218 N.W. 837.

"* * * The general question of the division of a city into
wards is a legislative question, * *



Opinions op the Attorney General 201

Stwte ex rel. Neacy v. Milwcmhee, (1912) 150 Wis. 616,
619, 138 N.W. 76.

In cities operating under eh. 62, however, wards form
the geographic division from which aldermen are chosen.

Sec. 62.08 (2) provides:

"(2) Wards shall be as compact in area as possible and
contain as nearly equal population as practicable in cities
of the first class, and have no less than 1,500 in cities of
the second class, nor less than 1,000 in cities of the third
class, nor less than 500 in cities of the fourth class having
more than 4 wards; except that in the event of annexation
of lands to any city no limitations relating to population or
area shall be effective in the creation of a new ward or
wards in the area or areas or portions thereof so annexed
or being annexed; and further except that all wards and
ward lines may be established in such manner or be so
arranged or set up as shall appear to the common council
most advisable and the common council may so provide with
respect to municipal election of aldermen."

As previously pointed out, sec. 62.09 (1) (a) provides
that there be "2 aldermen and one siipervisor from each
ward*' except that "* * * In the event that one aldemnan
from each ward is provided pursuant to s. 66.018 (1), the
council may, by ordinance, adopted by a twO'-thirds vote of
all its members, and approved by the electors at the general
or special election, provide that there shall be 2 aldermen
from each ward."

Sec. 62.09 (1) (b) provides in part:

"* * * The council may, by charter ordinance, adopted
pursuant to s. 66.01, provide that there shall be one alder
man from each ward, and may also, in like manner, provide
that, whatever the number of aldermm, the supervisor of
each ward shall be the alderman or one of the aldermen.
Any office dispensed with under this paragraph may be
recreated in like manner, and any office created under this
section may be dispensed with in like manner."
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Wards, as created by a city operating under ch. 62, also
form the geographic division from which supervisors are
chosen. Sec. 62.09 (1) (a), (b), and 59.03 (2) (b).

Wis. Const. Art. IV, sec. 28, provides:

"The legislature shall establish but one system of town
and county government, which shall be as nearly uniform
as practicable."

A member of a board of supervisors in a county other
than Milwaukee county, chosen in a city, is a city officer for
some purposes, 32 OAG 404, 14 OAG 51. However, while
serving on the board he has a dual capacity even though he
is not a county officer within the meaning of Art. VI, sec. 4,
Wis. Const. State ex rel. Gill, Att'y Gm'l, vs. The Super
visors of Mihvaukee bounty, (1867) 21 Wis. *443; State
ex rel. Williams v. Samuelson, (1907) 131 Wis. 499, 111
N.W. 712.

It is of concern to the county therefore, that the same
geographic unit, the ward, which forms the basis from
which one or two aldermen are chosen, be the same geo
graphical unit from which the one county supervisor is
chosen.

While the provisions of ch. 62 permit a city operating
thereunder to provide for one or two aldermen per ward,
there is no authority in ch. 62 which would permit less than
one alderman per ward, nor is there provision permitting
cities operating under ch. 62 to choose aldermen at large or
on any basis other than the ward system.

We are of the opinion that the division of a city into
wards is a matter of state-wide concern.

We are of the further opinion that the system of munici
pal representation on county boards is a matter of state
wide concern, and that since the provisions of sec. 62.09
apply uniformly to all cities, notwithstanding local option
to operate under a city manager or city commission form of
government, that where aldermen are chosen on a ward
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basis, it is a matter of state-wide concern that the same
geographical unit from which aldermen are chosen, should
be used for the selection of supervisors.

I am therefore of the opinion that there is no sound legal
basis for the 19 aldermanic district, 88 ward plan.

RJV

County Judges—Compensation—Discussion of sees. 253.-
07 (2) and 66.195 relative to increase or decrease of county
judges' compensation during term of office.

December 19, 1962.

William D. Byrne,

District Attorney, Dane County.

You have requested a formal opinion on the following
five questions:

"(1) May the extra compensation for a county judge,
pursuant to Section 253.07 (2), be granted him during his
term of office?

"(2) If such compensation may be increased during his
term of office, may it also be decreased during his term of
office?

"(3) If an increase during the term of office is legal,
must the increase or additional compensation be the same
for all judges regardless of their term of office?

"(4) If increases during the term of office only are
authorized, pursuant to Section 66.195, does such increase
have to be given to every county judge and for his full
term, and If so, how can a decrease ever be achieved where
the terms of the judges differ, and where, pursuant to Sec
tion 253.07 (2), the extra compensation must be the same
for each such judge?
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"(5) If you hold that increases in the extra compensation
to be paid to county judges are authorized, would the same
rule apply in case the legislature decided to increase the
salary from the present $12,000.00 per annum? In other
words, would any increase by the State be subject to the
same rule, (Article IV, Section 26, of the State Constitu
tion) r

1.

Art. IV, sec. 26, Wis. Const., provides in part:

"Extra compensation; salary change. Section 26. The
legislature shall never grant any extra compensation to any
public officer, agent, servant or contractor, after the serv
ices shall have been rendered or the contract entered into;
nor shall the compensation of any public officer be increas
ed or diminished during his term of office. * * *"

The county courts are not constitutional courts, and it
has been held that Art. IV, sec. 26, is applicable only to
officers whose salaries are fixed by the state. State ex rel.
Smith V. Outagamie County, (1921) 175 Wis. 253,185 N.W.
184. In State ex rel. Thomson v. Giessel, (1951) 262 Wis.
51, 58 N.W. 2d 726, the court referred to Ca/rpenter v.
State, (1876) 39 Wis. 271, as authority for the proposition
that the purpose of this constitutional provision is to limit
contractors with the state to the precise compensation fixed
by their contracts. In the case of State ex rel. Martin v.

Kalh, 50 Wis. 178, 6 N.W. 557, the court said at p. 184:

"The real question in the case is. Does the provision of
the constitution above quoted apply to the office of county
judge? Upon this question we think this court has already
decided against the appellant's claim. In the case of the
Board of Supervisors v. Hackett, 21 Wis., 613, it was ex
pressly held that *the word "compensation," as used in
section 26, art. IV of the constitution, above quoted, signi
fies a return for the services of such officers as receive a
fixed salary pa/yahle out of the public treasury of the state;
* * " (Emphasis is by the court.)
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In other words, the constiiaitional provision is applicable
only to salaries payable out of the state treasury.

The basic $12,000.00 salary of a county judge except in
Milwaukee county is paid by the state. Sees. 253.07 (1) and
20.930. The county reimburses the state for one-half of the
salary.

The county board has no authority to increase or decrease
this basic salary in any event, and the legislature could not
do so during the term of office by reason of Art. IV, sec. 26.

However, sec. 253.07 (2) provides:

"(2) The county may pay each county judge compensa
tion in addition to that specified in s. 20.930 but such addi
tional compensation shall be the same for each such judge
and the total salary of the county judge cannot be more
than the total salary of the highest paid circuit judge for
the county."

This additional compensation does not come out of the
state treasury, and as we are informed, for retirement
fund purposes, the county is responsible for the employer's
share of retirement payments and social security taxes so
far as extra compensation by the county under sec. 253.07
(2) is concerned.

Hence, you are advised that Art. IV, sec. 26, does not
preclude the county from granting additional compensation
to a county judge during his term of office.

This conclusion, however, does not furnish a complete
answer to your first question since it is necessary to con
sider also the impact of sees. 59.15 (1) (a) and 66.195 re
lating to increasing or decreasing an officer's salary.

Sec. 59.15 (1) (a) provides:

"(1) Elective Officials, (a) The board shall, prior to
the earliest time for filing nomination papers for any elec
tive office to be voted on in the county (other than super
visors and circuit judges), which officer is paid in whole
or part from the county treasury, establish the total annual
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compensation for services to be paid him (exclusive of
reimbursements for expenses out-of-pocket provided for in
sub. (3)). The annual compensation may be established by
resolution or ordinance, on a basis of straight salary, fees,
or part salary and part fees, and if the compensation es
tablished is a salary, or part salary and part fees, it shall be
in lieu of all fees, including per diem and other forms of
compensation for services rendered, except those specifical
ly reserved to the officer in such resolution or ordinance.
The compensation established shall not be increased nor
diminished diiring the officer's term and shall remain for
ensuing terms unless chang,ed by the board."

In the absence of any other statutory provision to the
contrary, the language of this statute would effectively pre
clude any increase or decrease of a county judge's salary by
the county board since his office is an "elective office to be
voted on in the county."

However, sec. 66.195 provides:

"Emergency salary adjustments. During the period com
mencing February 27, 1951, and ending December 31, 1963,
the governing body of any county, city, village or town may,
during the term of office of any elected official whose salary
is paid in whole or in part by such county, city, village or
town, increase the salary of such elected official in such
amount as the governing body may determine. The power
granted by this section shall take effect notwithstanding
any other provision of law to the contrary, except that the
exercise of such power shall be governed by s. 65.90 (5).
The power granted by this section shall not extend to
elected officials who by virtue of their office are entitled
to participate in the establishment of the compensation at
tending their office."

This clearly permits, during the effective period of this
emergency statute, action to increase but not to decrease
the compensation provided by the county for the county
judge during his term of office. See 45 OAG 166.
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II.

The answer to your second question has already been
indicated. The only authority for changing a county judge's
compensation during his term of office is that provided by
sec. 66.195, the emergency salary adjustment act, and it
authorizes increases but not decreases. Moreover, sec. 59.15
(1) (a) constitutes an express prohibition of any decrease
during the term of office, even though its prohibition
against increases is nullified by sec. 66.195 until after
December 31, 1968.

III.

Your third question is answered in the affirmative by
reason of the language contained in sec. 253.07 (2) which
provides that additional compensation provided by the
county shall be the same for each county judge. The langu
age of the statute is plain and unambiguous. There is no
room for construction, and as previously pointed out, there
is no constitutional or statutory impediment to giving this
statute full effect.

IV.

Your fourth question appears to be a hypothetical one
since in the statement of facts preceding your questions no
reference is made to any action of your county board or
proposed action decreasing the salary of any of your coun
ty judges. Ordinarily the attorney general does not issue
formal opinions on purely hypothetical questions. To em
bark upon a voyage of discovery on the uncharted seas of
pure speculation is a luxury which can be ill-afforded by a
limited staff whose full capacities are required in the solu
tion of actual rather than hypothetical problems. Since the
district attorney has no duty to perform under a non-exist
ing state of facts, a purely hypothetical question does not
furnish occasion for advice from the attorney general under
sec. 14.53 (3). See 20 OAG 389, and 18 OAG 129.
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V.

Your fifth question is likewise h3q)othetical in that it is
based not on present statutes but upon the passage of pos
sible legislation which has not yet been introduced in a
legislature that has not yet met. To gaze into the crystal
ball and attempt to guess what questions might or might
not arise as well as what the answers might be if certain
legislation were introduced and if such legislation were
passed and if the county board wanted to take certain ac
tion, which conceivably it may never take, would indeed
carry us far afield.

WHR
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as in other justice courts as provided by statute. Refer
ences in sees. 66.12 (3) (a) and 288.195 to clerk's fees
do not apply in such courts 17

COURT REORGANIZATION

Justice of the Peace—^Territorial jurisdiction of municipal
justices of the peace under 62.24 (2) (a) discussed 111

COURT REPORTERS

Fees—^Discussion of court reorganization legislation relative
to fees for transcripts by county court reporters 77

DAMAGES

Landowner—^Highways—^Landowner who dams natural de
pression, not a natural watercourse, at his property
line is not responsible for damages to abutting high
way. Landowner ponding surface water on his land
which backs up onto highway through percolation or
otherwise, may cause actionable damage 127

DENTISTS

Advertising—Sec. 152.07 (6) (f) as repealed and recreated
by ch. 400, Laws 1961, prohibiting dentists from advertis
ing under corporate name, prevails over sec. 180.99
(4) as created by ch. 340, Laws 1961, to the extent
that these provisions conflict 157

DEPENDENT CHILDREN

Aids—^A child is eligible for aid under sec. 49.19 (1) (a) if
either natural parents is absent from the home, pro
vided other statutory conditions are met 170

Discussion of eligibility status of dependent children when
mother or stepmother changes marital status 61

Words and Hirases—^Discussion of 49.19 (4) (b) relative to
aid to dependent children "resided" as used in the sta
tutes is not synonymous with "domicile" and one year
limitation is to prevent abuses of statute 54
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DISTRICT ATTORNEYS Page
Constitutionality—^Barbers—Discussion of 158.04 (14) rela

tive to advertising of fees for barbering services dis
cussed. District attorney has duty to enforce criminal
statute even though he doubts constitutionality; but
should direct court's attention to constitutionality ques
tion 120

DRIVER'S LICENSE

Revocation—^Penalties—^Tho^ who drive on the public high
way ^ter the driving privileges have been revoked
and never properly reinstated are subject to the penalty
prescribed by 343.44 (2) 45

EMINENT DOMAIN

Moving Costs—Claim for cost of moving of property neces
sitated by a taking of land by a public or private
body having the power of eminent domain, may be paid
in cases where former landowner performs the work
himself 1^6

EMPLOYMENT RELATIONS BOARD

Authority—^Employment relations board has authority to
adopt rule for conduct of hearings by examiners, while
reserving to the board the function of making findings
and orders on the records of such hearings 70

Investigations—^Discussion of 111.70 (4) (f) and (4) (m)
relative to employment relations board fact finding in
vestigations 90

ESTATES

Fees—^Under sec. 253.29 (2) (a) only one filing fee for one
estate should be accepted. Methods of refunding in case
of double payment discussed 12

EXPENSES

County Committee—Sec. 59.06 (2) includes expenses of the
county highway committee attending road schools and
other meetings, as well as other county committees 183

FEES

Court Reporters—Discussion of court reorganization legisla
tion relative to fees for transcripts by county court
reporter 77

Estates—Under sec. 253.29 (2) (a) only one filing fee for
one estate should be accepted. Methods of refunding in
case of double payment discussed 12

GOVERNOR

Legislature—^The governor has the power to call the legisla
ture into special session during a period between the
date when the legislature, then in regular session, ad
journs to a date certain some time distant, and such
date certain 1

GRAND ARMY HOME

Veterans—Widow—^Discussion of sec. 45.37 (6) relative
to eligibility requirements of veteran's widow for ad
mission to Grand Army Home 31
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HIGHWAY COMMISSION Page

Wages—Contracts—Drivers delivering materials to state
highway construction site whose employers are in no
way a party to a state construction contract made pur
suant to sec. 84.06 (2), are not within the state pre
vailing wage law as set forth in 103.50 20

HIGHWAYS

Damages—^Landowner—Landowner who dams natural de
pression, not a natural watercourse, at his property line
is not responsible for damages to abutting highway.
Landowner ponding surface water on his land which
backs up onto highway through percolation or other
wise, may cause actionable damage 127

HUNTING AND FISHING LAWS

Menominee Indians—Conservation Commission—^Wisconsin
hunting and fishing laws apply to Menominee county
and to the Menominee tribe in the same manner and
extent as they apply to any other person and area in the
state 103

INDUSTRIAL COMMISSION

Authority—^The industrial commission may delegate to its
deputies authority to obtain enforcement of sec. 101.104
through district attorneys under sees. 101.24 (2) and
101.28 28

INVESTIGATIONS

Employment Relations Board—^Discussion of 11.70 (4) (f)
and (4) (m) relative to employment relations board
fact finding investigations 90

INVESTMENT BOARD

Words and Phrases—^Motor Vehicle Department—^Moneys
deposited with motor vehicle commission mider 344.20,
placed in custody of state treasurer, are public moneys
under 34.01 (5) and subject to placement by invest
ment board imder 25.17 (61) 57

JUSTICES OF THE PEACE

Court Reorganization—^Territorial jurisdiction of municipal
justices of the peace under 62.24 (2) (a) discussed Ill

LAND ACQUISITIONS
Conservation Commission—Conservation commission has no

present statutory power to acquire and develop portion
of Bong air bsise on a temporary basis nor delegate to
federal surplus property development commission power
to decide whether such lands shall be transferred to
other than conservation uses 136

LANDOWNER

Highways—^Damages—Landowner who dams natmal depres
sion, not a natural watercourse, at his property line is
not responsible for damages to abutting highway.
Landowner ponding surface water on his land which
backs up onto highway through percolation or otherwise,
may cause actionable damage 127
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LAND PURCHASE Page
Conservation Commission—^It is a policy decision for the

conservation commission to determine whether Bong air
base should be purchased in outright fee or whether
limited title should be acquired without cost 4

LEGISLATURE

Governor—^The governor has the power to call the legisla
ture into special session during a period between the
date when the legislature, then in regular session, ad
journs to a date certain some time distant, and such
date certain 1

LICENSES

Plumbers—^No city, village, township, county, or metropoli
tan sewerage district can lawfully require a plumber,
duly licensed by the state to post an indemnity bond
and/or public liability insurance policy as a prerequisite
to operate in such district 24

Restaurant—^Board of Health—Discussion of license require
ments relative to industry or private club or caterers
serving food to persons drawn from the general public 42

State Board of Health—Sec. 146.30 does not provide authori
ty for state board of health to require a nursing home
license for facilities caring for persons diagnosed as
mentally deficient. Definition of nursing home precludes
admission of mentally deficient persons 100

Transient Merchants—Discussion of transient merchant li
censes under sec. 129.05 (1) relative to leasing private
ly-owned land and selling various manufactured and pro
duced items therefrom 138

LICENSES AND PERMITS

Restaurant—^Words and Phrases—Restaurant permit issued
to cover restaurant in building cannot be extended to
cover use of mobile unit which must have a restaurant
permit to sell and serve lunch and meals to the general
public 163

MENOMINEE INDIANS

Conservation Commission—Hunting and Fishing Laws—Wis
consin hunting and fishing laws apply to Menominee
coimty and to the Menominee tribe in the same manner
and extent as they apply to any other person and area
in the state 103

MORTGAGES

Real Estate Brokers—Discussion of 136.075 and REB 6.01
relative to mortgage broker, licensed as real estate
broker, collecting and depositing loans and payments 94

MOTOR VEHICLE DEPARTMENT

Investment Board—^Words and Phrases—Moneys deposited
with motor vehicle commission under 344.20, placed in
custody of state treasurer, are public moneys imder
34.01 (5) and subject to placement by investment
board under 25.17 (61) 57
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MOVING COSTS Page

Eminent Domain—Claims for cost of moving of pro^rty
necessitated by a taking of land by a public or private
body having the power of eminent domain, may be paid
in c£ises where former landowner performs the work
himself 166

NAVIGABLE WATERS

Conservation Department—^When construction of a dam
cmates a 54 acre lake which is used by the public for
a number of years, conservation department would be
justified in considering the lake navigable and subject
to state regulations 190

PENALTIES

Driver's License—^Revocation—^Those who drive on the pub
lic highway after the driving privileges have been re
voked and never properly reinstated are subject to the
penalty prescribed by 343.44 (2) 45

PLUMBERS

Licenses—^No city, village, township, county, or metropoli
tan sewerage district can lawfully require a plumber,
duly licensed by the state to post an indemnity bond
and/or public liability insurance policy as a prerequisite
to operate in such district 24

PRISONERS

Workmens Compensation—^A county may not require pris
oners sentenced to the county jail to work outside the
jaU premises except as provided in 56.08, and if so
employed, are entitled to workmen's compensation under
Ch. 102 ^ 116

REAL ESTATE BROKERS

Mortgages—Discussion of 136.075 and REB 6.01 relative to
mortgage broker, licensed as real estate broker, collect
ing and depositing loans and pajments 94

Contracts—^Real estate brokers board has neither the ex
press nor implied power to engage in research activi
ties and cannot use license moneys appropriated under
20.700 (41) for such purpose 123

REPORTS

Charitable Organizations—A charitable organization which
received contributions in 1961 must fUe a report as
provided in sec. 174.13 (4), created by ch. 600, Laws 1961 7

REORGANIZATION

School Districts—Certification of results of referendum
elections on school district reorganization orders is made
for purposes of sec. 40.025 (1) 4 and (5) at the time
the document of certification is filed with the county
superintendent of schools 85
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RESTAURANT Page

Board of Health—Licenses—^Discussion of license require
ments relative to industry or private club or caterers
serving food to persons drawn from the general public .. 42

Words and Phrases—^Licenses and Permits—^Restaurant per
mit issued to cover restaurant in building cannot be
extended to cover use of mobile unit which miist have
a restaurant permit to sell and serve lunch and meals
to the general public - 163

RETIREMENT FUND

Survivors—^Teacher—Teacher who should have but did not
contribute to state teachers retirement fimd prior to her
death may not be classed as a member of a combined
group of said sjrstem for coverage under OASDI for
self and surviving children 34

REVOCATION

Penalties—^Drivers License—^Those who drive on the public
highway after the driving privileges have been revoked
and never properly reinstated are subject to the penalty
prescribed by 343.44 (2) 45

SANITORIUM CHARGES

Counties—Counties may enter into contracts with other
counties for sanitorium care of residents but payment
therefor must be governed by the statutes 194

SAVINGS AND LOAN ASSOCIATION

Trading Stamps—^Issuance of trading stamps to members
of a savings and loan association does not violate sec.
100.15, but there must be no discrimination between
members of the same class except as provided in 215.03
(6) 151

SCHOOL DISTRICT

Agreement—^Unified school district is authorized by sees.
40.095 and 40.22 to enter into deferred use plan trans
action with the U. S. Dept. Health, Educ. and Welfare
for acquisition of a site for future school building 48

Counties—County is not authorized under sees. 66.30 or
83.108, or otherwise, to contract with a joint school dis
trict for the paving by the county of a parking lot for
the district 168

County School Committee—^Discussion of 40.025 (1) (e)
relative to dissolution of and creation of school dis
tricts, and the county school committee's power to
create districts 131

Reorganization—Certification of results of referendum elec
tions on school district reorganization orders is made
for purposes of sec. 40.025 (1) (d) 4 and (5) at the time
the document of certification is filed with the coimty
superintendent of schools 85

Under 40.025 (1) (c) where a reorganization order dissolves
several school districts emd includes territory in creation
of a new district, any petition filed there^ter but be
fore such order is effective to attach territory to new or
dissolved districts is void 74
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SOCIAL SECURITY Page
County Boards—^Members of Ashland county board should

be reported for social security coverage since July 1,
1957, under resolution adopted by county board April
17, 1951 arid sec. 66.99 (4a) as amended by ch. 331,
Laws 1957 172

STATE BOARD OF HEALTH

Licenses—Sec. 146.30 does not provide authority for state
board of health to require a nursing home license for
facilities caring for persons diagnosed as mentally de
ficient. Definition of nursing home precludes admission
of mentally deficient persons 100

SUIT TAX

One dollar state suit tax in small claim cases in county
court under 271.21 should be collected at the time the
summons is issued 82

SURVIVORS

Teachers—Retirement Fund—^Teacher who should have but
did not contribute to state teachers retirement fund
prior to her death may not be classed as a member of
a combined group of said system for coverage under
OASDI for self and surviving children . 32

TAXABLE COSTS

Coiu'ts—^Under sec. 62.24 (3) (e), 1961 stats., taxable costs
in municipal justice of the peace courts are the same as
in other justice courts as provided by statute. Refer
ences in sees. 66.12 (3) (a) and 288.195 to clerk's fees
do not apply in such courts 17

TEACHERS

Retirement Fund—Survivors—^Teacher who should have but
did not contribute to state teachers retirement fund
prior to her death may not be classed as a member of
a combined group of said system for coverage under
OASDI for self and surviving children 32

TEACHER'S RETIREMENT FUND

Annuity Rates—^Under 42.34, if annuity rates are changed
effective July 1, 1962, and application is made prior to
said date for annuity to begin on or after such date,
such annuity may be granted at the old or new rate
at option of applicant 92

TRADING STAMPS

Savings and Loan Association—^Issuance of trading stamps
to members of a savings and loan association does not
violate sec. 100.15, but there must be no discrimination
between members of the same class except as provided
in 215.03 (6) 151

TRANSIENT MERCHANTS

Licenses—^Discussion of transient merchant licenses under
sec. 129.05 (1) relative to leasing privately-owned land
and selling of various manufactured and produced items
therefrom 138
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UNIVERSITY OF WISCONSIN Page

Charitable Organizations—Sec. 175.13 created by eh. 600,
Laws 1961, is not applicable to an arm or agency of the
state. It does apply to private nonprofit units engaged
in solicitation of contributions to aid the university 14

VETERANS

Widow—Grand Army Home—Discussion of sec. 45.37 (6)
Relative to eligibility requirements of veteran's widow
for admission to Grand Army Home 31

VO-nNG MACHINES

Approved voting machine equipped to provide a printed
tally without being opened is lawful for use in Wis
consin 10

WAGES

Contracts—^Highway Commission—Drivers delivering ma
terials to state highway construction site whose em
ployer are in no way a party to a state construction
contract made pursuant to sec. 84.06 (2), are not within
the state prevailing wage law as set forth in 103.50 20

WARDS

Cities—County Boards—Discussion of ch. 62 concerning di
vision of a city into wards and the election of aldermen
and supervisors 199

WIDOWS

Grand Army Home—^Veterans—Discussion of sec. 45.37 (6)
relative to eligibility requirements of veteran's widow
for admission to Grand Army Home 31

WORDS AND PHRASES

Banks—Branch Banking—Discussion of banking statutes
relative to location of office and parking facilities and
the use of a tunnel to connect main building with sep
arated structures 145

Clerks of Court—Alimony and dependent children payments
received by clerk of court and deposited in public de
pository, constitutes public deposit under 34.01 (1)
and public moneys under 34.01 (5) 40

Dependent Children—^Discussion of 49.19 (4) (b) relative
to aid to dependent children. "Resided" as used in the
statute is not synonymous with "domicile" and one year
limitation is to prevent abuses of statute 54

Licenses and Permits—^Restaurant—Restaurant permit is
sued to cover restaurant in building cannot be extended
to cover use of mobile unit which must have a restaurant
permit to sell and serve lunch and meals to the general
public 163

Motor Vehicle Department—^Investment Board—Moneys de

posited with motor vehicle commission under 344.20,
placed in custody of state treasurer, are public moneys
under 34.01 (5) and subject to placement by investment
board under 25.17 (61) 57
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WORKMENS COMPENSATION Page
Prisoners—county may not require prisoners sentenced to

the county jail to work outside the jail premises except
as provided in 56.08, and if so employed, are entitled
to workmen's compensation under Ch. 102 116
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