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County—School Committee—^Premature selection of sec
retary of joint county school committee prior to filing of pe
tition for reorganization is void and not substantial compli
ance with law. Sees. 40.03 (1), 40.025 (1) (d) 1, 40.02'5
(2), and 40.026 (5), discussed.

January 2, 1958.

Wayne W. Trimberger,

District Attorney,
Clark County.

Pursuant to proper petition and notice, the joint county
school committee of Clark, Jackson, and Eau Claire counties
met, conducted a public hearing, and denied the petition
which sought to detach from its present school district cer
tain land in the Town of Mentor, Clark county, and attach
it to another district. Anticipating future petitions concern
ing this same land under sec. 40.08 (1), Stats., the joint
committee at this same meeting adopted a resolution nam
ing the Clark county superintendent of schools to act as sec
retary. As secretary he was to act upon receipt of any such
petitions, confer with the chairmen of the three county
school committees concerned, set a date for the hearing on
the petition and give the required notice. Subsequently, the
expected petition was filed, the secretary so appointed con
ferred, set a date for hearing and caused the notices to be
posted.
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You have asked for my opinion as to whether the proce
dure taken as set forth above constitutes substantial com

pliance with the statutes.
Ch. 536, Laws 1957, amended sec. 40.08 so that upon the

filing of a petition the secretary of the county school com
mittee or the secretary of the joint school committee shall
make the required publication, posting or service of notice.
This served to simplify the procedure where only one county
is affected, but did not alter sec. 40.02 (5) which provides:

"If territory to be affected by a proposed order of a
county school committee lies in 2 or more counties the
county school committees of said counties shall act as a joint
committee. The secretaries shall arrange the time and place
of the first meeting."

Upon the filing of such a petition involving more than
one county, it is necessary that the secretary of the commit
tee of the county where the petition is filed make arrange
ments with the other secretaries concerned for the time and

place of the first meeting. The secretary of the county school
committee with whom the petition is filed could then notify
all members of each school committee, or it could be agreed
that the secretary of each school committee involved should
notify the members of his school committee of the time and
place of the first meeting. At this first meeting, such com
mittees, acting as a joint committee, should then name its
chairman and secretary and agree upon a time and place
for the public hearing on the petition. The joint school com
mittee secretary then is responsible for giving notice pur
suant to sec. 40.025 (2), Laws 1957.

Referring to the circumstances you have described, it is
the filing of a proper petition that gives the joint committee
its jurisdiction and authority. Prior to such filing, it is
wholly without power to act. It is my opinion that you are
correct in your conclusion that the premature attempt to
select a secretary for a joint county school committee prior
to the receipt of a petition for reorganization was void and
jurisdiction was lost under 40.025 (1) (d) 1, for failure to
substantially comply with the procedural steps required by
law.

.TEA
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Chauffeur's Licensing—Motor Vehicle Department—The
determination of the "principal purposes" of a given em
ployment in the administration of the chauffeur's licensing
law (sec. 848.01) involves a question of fact for the motor
vehicle commissioner. There is no pat formula which will
determine all cases.

January 14, 1958.

Melvin 0. Larson, Commissioner,

Motor Vehicle Department.

Being responsible for the administration of the new
chauffeurs' licensing law, you have requested my opinion
for your guidance in determining whether persons who op
erate motor vehicles in the course of their employment un
der varying factual situations are required to obtain chauf
feurs' licenses.

Sec. 848.01 (2) (e). Stats., created by ch. 551, Laws 1957,
and repealed and recreated by ch. 684, Laws 1957, defines a
chauffeur for licensing purposes as ". . . every person,
including the vehicle owner, who is employed for the princi
pal purpose of operating a motor vehicle, and every person
who operates a motor vehicle while in use as a public car
rier of persons or property for hire . . .".
With respect to those persons whose employment duties

fall within the purview of the forepart of the definition, the
administrative duty to determine what the principal pur
pose of the operator's employment is, devolves upon you. In
the latter part of the definition the legislature has hinged
the liability for licensing of the operator as a chauffeur
upon the use of the vehicle as described in the statute, with
out regard for any other consideration.
Where the sole purpose of a person's emplojonent is to

operate a motor vehicle, no difficulty is presented. A typical
example of an operator in this class would be a taxicab
driver.

Where the employment involves one or more duties in ad
dition to the duty of operating a motor vehicle, you must
determine, for administrative or enforcement purposes,
which of such duties is the principal duty of employment.
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The word "principal" is used in this statute in its ordinary
sense, which is . . the most important, as distinguished
from what is incidental, appurtenant or accessory". In those
instances where the employe was hired chiefly because he
possessed special skill or ability in some direction, the duty
requiring that special skill or ability might well constitute
the determining factor as to which of several duties of em
ployment is the principal duty. Or where special training is
given to an employe having a multiplicity of duties, it is
conceivable that the duty for which he is specially trained
may well constitute the principal purpose of his employ
ment. A practical test which will perhaps resolve most of
your troublesome cases is a weighing or balancing of the
amount of time spent in the operation of a motor vehicle as
against the time spent in the performance of one or more
other duties.

In summary, the determination of what the principal pur
pose of a given employment is involves a question of fact.
There is no "pat" formula by which such determination can
be made. There may be tests other than skill, training and
time as suggested above, which will reveal themselves to
you when you probe into the facts of a case before you. In
any event, the application of common sense reasoning in
testing the facts of employment in any given case against
the standard of "principal purpose" as prescribed by the
legislature, will provide the greatest measure of certainty
that your determinations will be upheld whenever chal
lenged in the courts.
JHM
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Conservation Commission—State Building Commission—
Contracts—^Additions to the project for a dam and artificial
lake in Governor Dodge state park made after the effective
date of sec. 13.351 (8) need not be referred to the state
building commission unless they exceed in total $15,000.

January 14, 1958.

L. P. VoiGT, Director,
Wisconsin Conservation Department.

You state that the conservation department is now en
gaged in carrying out the construction of a dam and associ
ated facilities in the Governor Dodge state park. The con
tract for the dam proper in the sum of some $47,692.76 was
executed and approved by Governor Thomson effective
June 11, 1957.

Thereafter on August 6, 1957, ch. 463, Laws 1957, be
came effective. Sec. 13.351 (8), Stats., as created by that
law reads as follows:

"APPROVAL BY COMMISSION. No state board, agency,
officer, department, commission or body corporate shall en
ter into a contract or agreement for the construction, recon
struction, remodeling or addition to any building, structure,
or facility, which involves a cost in excess of $15,000 by any
means whatsoever, without completion of final plans and
arrangement for supervision of construction and prior ap
proval by the state building commission, any other provi
sion of the statutes to the contrary notwithstanding and
irrespective of the source of the funds to be used for such
project."

You state that subsequent to the passage of this law it
has been determined that as an integral part of the project
additional contracts in the sum of $7,000 for clearing the
lake bottom and possibly $3,000 for the purpose of beach
improvement will be necessary. Further, engineering de
velopment costs in the sum of approximately $3,000 are an
ticipated subsequent to the date of the act.
You now inquire whether you may sign the supplemen

tary contracts without the formal approval of the state
building commission, which appears to be required by the
terms of sec. 13.351 (8).



6  Opinions of the Attorney General

Provision for the construction of the dam in Governor
Dodge state park, formerly known as Cox Hollow, was made
by sec. 20.280 (3), Stats. 1955. This section of the statutes
provided for the expenditure of $50,000 of state funds in
the event that federal funds were available for improve
ments and development, and in the further event that Iowa
county would appropriate and deposit in the state general
fund $10,000. We understand that this has been done.

Conceding for the purpose of this opinion that the clear
ing of the lake bed and the construction of the beach im
provements constitute an integral part of the entire project
of developing the Governor Dodge state park dam and arti
ficial lake, it is my opinion that the additional expenditure
of $10,000 necessary therefor does not come within the
terms of sec. 13.351 (8). This section of the statutes ap
pears to be a severely restrictive statute, and accordingly
should be limited to those cases which are reasonably
within the contemplation of the legislature. The section by
its terms refers to any "addition" to a facility which in
volves a cost in excess of $15,000. This language is suscep
tible of the interpretation that if the entire facility involved
a cost of more than $15,000 then any addition thereto would
have to be approved by the state building commission. It is
also susceptible of the interpretation that if there is a build
ing structure or facility in existence which has been com
pleted, that any addition thereto thereafter will require
building commission approval only if the particular new
contract or contracts for construction exceed $15,000. In
my opinion this is a logical, reasonable, and the only pos
sible construction. Otherwise, an addition of any size to an
existing structure initially costing more than $15,000 would
have to be referred to the building commission.

In the present case we are confronted with a situation
where the initial expenditure of $47,000 was not only made
prior to the adoption of sec. 13.351 (8), but was in effect
obligated by the provisions of sec. 20.280 (3). To apply the
statute to this particular structure and facility would in ef
fect be to give it a retrospective operation. The law is es
tablished that a retrospective operation of a statute is to be
avoided if such a construction is possible.
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Accordingly, it is my opinion that the proposed expendi
ture of $10,000 may be lawfully made without reference to
the state building commission.
RGT

Conservation Commission—Gifts—Conservation commis
sion has no power to accept gift of dam and adjoining two
acres at the outlet of Mirror lake for the purpose of main
taining and repairing the dam, and maintaining the levels
of Mirror lake.

January 15, 1958.

James R. Seering,
District Attorney,

Sauk County.

You state that the dam which maintains Mirror lake in

your county is part of the assets of a company which is now
going through bankruptcy. You state further that a group
of local citizens propose to buy tiie dam and dam site to
gether with approximately two acres of land and donate
this area to the state conservation commission. It appears
further from your request that your county board and the
persons concerned believe that this is necessary for the pur
pose of perpetuating Mirror lake. You inquire whether the
acquisition by gift and the subsequent maintenance of this
dam by the conservation commission is valid in view of Art.
VIII, sec. 10, Wis. Const., which prohibits the state from
engaging in works of internal improvement.
In 44 0. A. G. 148 (1955) the Attorney General stated

that the legislature could not appropriate funds for the re
construction and repair of a dam at Thunder lake in
Oneida county. In that opinion reference was made to the
prior opinion in 36 0. A. G. 264 (1947), which extensively
analyzed the circumstances under which the state might
either construct, repair or maintain a dam, and pointed out
that the state could only engage in such works when such
works were incidental to the maintenance of a state park.
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Under the circumstances in that case it was held that the
state had no power to reconstruct or repair the dam at
Thunder lake. In that opinion reference was made to the
fact that the facts submitted did not show that the state
owned any land on Thunder lake.
In a subsequent opinion, 45 0. A. G. 28 (1956), a similar

statement was made in regard to the Rush lake dam at the
outlet of Rush lake in Winnebago county. In that case all
the lands surrounding Rush lake were private with the ex
ception of approximately 18 acres, and it was stated that
the Rush lake case was ruled by the opinion issued in re
gard to Thunder lake.
The facts you present do not distinguish Mirror lake

from either Thunder lake or Rush lake, and accordingly
the same opinion must be given that the conservation com
mission could not accept a gift of this dam and thereafter
maintain it.

In view of the desire of your county board to perpetuate
Mirror lake, I point out to you that while the state may not
accept title and maintain or repair the dam, the owner is al
ways under a continuing obligation to do so. I quote the fol
lowing from Kanneberg, Wisconsin Law of Waters, July,
1946, Wis. L. Rev. p. 367:

"In State of Wisconsin v. Tomahawk Hydro Electric
Company [Docket 2-WP-103, 4 P. S. C. R. 467] involving
the Tomahawk dam in the Wisconsin River, the owner of
the dam had failed to make repairs to the dam as ordered
by the commission on the ground, as the facts were, that all
of its property, including the dam, was heavily mortgaged,
and that the company was insolvent.
"The Public Service Commission thereupon caused an ac

tion to be brought against the owner to enforce compliance
with its order. The circuit court, after a trial, ordered the
dam sold free and clear of incumbrances to a purchaser
willing to make the repairs. On the sale, the dam was pur
chased by the Wisconsin Public Service Corporation for ap
proximately $8,000, and it has since been reconstructed."
(Italics supplied.)

It would appear, therefore, that both the present owner
and any purchaser of the dam and dam site would be under
a similar obligation to repair the dam and subject to similar
action by the public service commission.
RGT
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University of Wisconsin—Lands—Sale—^Regents of the
university of Wisconsin under sec. 36.34 do not have legal
authority to sell lands worth approximately $88,000 for $1
to a nonprofit corporation with the right to repurchase the
land for $1 subject to outstanding leases and conveyances.

January 15, 1958.

A. W. Peterson, Vice President, Business and Finance,
The University of Wisconsin.

You have requested my opinion on the legality of the de
velopment of a shopping center in the University Hill Farms
area. The initial step would consist of the sale of some 32
acres of land in the northeast corner of the area to a non

profit corporation for $1 and other valuable consideration
which would include an option to the regents to repurchase
the property for $1, subject to leases and other encum
brances then outstanding.

In many other respects the subsequent development of
the area as a shopping center would follow pretty much the
pattern outlined in my opinion to you under date of April 1,
1957, 46, 0. A. G. 83.

The essential difference here is in the very first step re
lating to the initial sale of the property to a nonprofit corpo
ration for $1. In the prior opinion it was assumed that the
initial sale to the nonprofit corporation would be made upon
adequate consideration and that the nonprofit corporation
would obtain the sale price by a loan or gift from the so-
called anonymous trust fund whose use by the regents is
practically unrestricted.
The general tenor of sec. 36.34, Stats., relating to the sale

of the property known as the University Hill Farms con
templates bona fide sales, and as a matter of fact subsec.
(6) gives some indication of the legislature's estimate of
the value of the land in providing for the use of 30 acres
for state office building facilities at a base price of $2750
per acre.

The regents hold university lands in trust for the state
and it might well be questioned that any trustee is acting
prudently when he sells 32 acres of land presumably worth
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$2750 per acre or a total of $88,000 for $1 on the strength
that the purchaser will be able to develop it into an ex
tremely valuable shopping center and sell it back for $1.
Presumably the first step that the nonprofit corporation

would take would be to encumber the fee or permit the en
cumbering of the fee title for working capital. If the ven
ture for any reason should fail and the mortgage should be
foreclosed the repurchase agreement would be valueless.
The essence of the transaction comes pretty close to really
loaning the credit of the state to a corporation in violation
of sec. 3, Art. VIII, Wis. Const., since the regents in effect
are making this land available for use as loan collateral
for $1.

Moreover, it may seriously be questioned whether such a
transaction runs contrary to the decision of the Wisconsin
Supreme Court in the case of State ex rel. Thomson v. Gies-
sel (1954), 267 Wis. 381, 65 N. W. (2) 529, where it was
held that the mortgaging of property in which the state has
a leasehold interest, constitutes a state debt in violation of
sec. 4, Art. VIII, Wis. Const.
The repurchase rights of the regents might be construed

to constitute the creating or retention of some interest in
the land by the regents which could not be mortgaged un
der the doctrine of the above decision, since an option cre
ates a right in rem. American Law of Property, sec. 11.17.
For the foregoing reasons I advise you that the regents

may not lawfully sell valuable land for $1, irrespective of
the purchaser's agreement to sell back for the same price.
This conclusion makes unnecessary any further discussion
of the subsequent steps in the proposed shopping center
plan at this time.
WHR
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Forest Crop Lands—Withdrawal—Option and easement
agreement for the exploration for iron ores underlying for
est crop lands which does not interfere with the surface for
forest crop purposes does not require a withdrawal of the
lands affected from registration under the forest crop law.

January 16, 1958.

William T. Brady,
District Attorney,

Juneau County.

You state that your county board of supervisors has been
approached by a group of individuals who desire to explore
for iron ore on counfy forest crop lands with the proposi
tion that the county execute to them an "option for a lease"
which would give them the right to go upon the forest crop
lands, determine by various scientific and other methods
whether bodies of iron ore were present, and thereupon re
quest a lease if such bodies of iron ore were found.
You have submitted in this connection a document en

titled "option" which has annexed thereto as Exhibit A the
proposed lease which would be executed if iron ore is found.
You inquire whether the execution would jeopardize the

rights of a county to receive payment from the state under
the forest crop law.

While the document entitled "option" does not so describe
itself, it is in effect an easement to go upon the property
and conduct test drillings and other examinations to deter
mine if iron ore is present. You have informed me that
these borings and examinations can be conducted with little
or no interference with the tree cover growing on the prem
ises or the use of the premises for forest crop purposes.

If that statement is correct, then this proposal would ap
pear to be covered by our opinion in 45 0. A. G. 16 (1956),
which states that a document which is neither a deed nor a

lease nor provides for uses inconsistent with the purpose of
the forest crop law would not be a transfer of property
within the meaning of that law, and would not necessitate
a withdrawal of the lands from under the provisions of the
forest crop law.
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Lands subject to such an easement would be eligible to
receive state aid under the provisions of ch. 77 of the
statutes.

In order to bring your proposed option clearly within the
terms of our previous opinion, I suggest that the document
be so drawn that it indicates on its face that in addition to
being an option it grants an easement. Instead of stating
that the individuals concerned are given "the right" to en
ter upon the premises and explore them by various methods,
it would be preferable to substitute for the words "the
right" the words "an easement".

Further, in the event of a forfeiture of these options it
would be desirable to strike any reference to a re-entry and
re-taking of possession and substitute the words "declare
such easement terminated and exclude the optionee [or
other designation;] from any further exercise thereof". You
of course understand in accordance with our opinion in 40
0. A. G. 482 that when the option is exercised and a lease
is issued by Juneau county that the lands would have to be
withdrawn from registration under the forest crop law.
RGT

Words and Phrases—Taxes—^Meaning of "preceding
year" in amendment by ch. 61, Laws 1957, of sec. 74.03 (2)
(a). Application of amendment by ch. 257, Laws 1957, of
minimum payment provision of sec. 74.03 (2) (c) that ap
plies to total taxes of person rather than on separate parcels.

January 16, 1958.

George Sullivan,
District Attorney,

Iron County.

By chs. 61, 97 and 257, Laws 1957, the provisions of sec.
74.03, Stats., were amended and, so far as material to two
questions you have submitted, the changes are shown with



Opinions of the Attorney General 13

deleted material stricken through and added language itali
cized, as follows:

"74.03 Semiannual payment of taxes. (1) PERSONALTY
TAXES ANNUAL, REALTY SEMIANNUAL. Commenc
ing with the 1943 tax roll, all personal property taxes shall
be paid on or before February 28 and all real estate taxes
may be paid in 2 instalments, as provided in this section.
"(2) SEMIANNUAL PAYMENTS. Each and every per

son or corporation charged with real estate taxes on a tax
roll in the hands of the town, city or village treasurer shall
pay to such treasurer the full amount thereof on or before
February 38 the last day of February next following the
receipt of such tax roll by such treasurer, or he may pay
the same in 2 equal instalments as follows:
" (a) The first instalment shall be paid to the town, city

or village treasurer on or before January 31. The govern
ing body of any town, village or city may by resolution
adopted by two-thirds of its membership not later than De
cember 15 of the preceding year, fix a later date for the pay^
ment of the first instalment, which may be at a date not
later than February 28.
"(b) The second instalment shall be paid to the county

treasurer » * *.

"(c) Such first instalment shall not be less than $20 if
the total tax exceed $20, nor less than the total amount of
the tax if the same does not exceed $20. In towns this paror
graph shall apply to the total tax levied against any one
person and not to mdividwal parcels or descriptions.

(1) You first inquire whether the words "preceding
year" in the addition to sec 74.03 (2) (a), which was made
by ch. 61, refers to the year preceding the one in which the
tax levy is made or the year preceding the tax collection
year. The purpose in placing a time limitation after which
the extension action may not be taken is to preclude last
minute action of such nature and thereby assure sufficient
time thereafter for taxpayers to be advised thereof so as to
be able to take advantage of it and for financial planning in
respect to payment of taxes. Also whether the local unit de
cides to grant such extension will depend upon its financial
situation and also upon general economic conditions. Such
considerations would not be served by requiring that the ex
tension action be taken by December 15 of the year preced-
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ing the one in which the tax is levied as that time would be
remote thereto.

Furthermore, this provision for extension follows lan
guage that says the first instalment "shall be paid * * * on
or before January 31". Thus, the words "preceding year"
refer to such last previously mentioned date. The year
which precedes the year that contains this specified date
obviously is year of the tax levy.

These provisions in sec. 74.03 (2) (a) must be inter
preted as meaning that the extension action must be taken
on or before December 15 of the year preceding the tax col
lection year.

(2) The second question is how the $20 minimum provi
sion in sec. 74.03 (2) (c), is to be applied in a situation
coming within the amendment made by ch. 257, Laws 1957,
that in a town it shall apply to the total taxes levied on
property of the same person rather than to the tax on each
of individually or separately assessed parcels owned by
such person. In considering this question effect must be
given not only to the minimum payment provisions in sec.
74.03 (2) (c) but also the requirement in the opening para
graph of sec. 74.03 (2) that payment be "in 2 equal
instalments".

The legislature in enacting ch. 257, Laws 1957, may have
been motivated by consideration of a farm as a unit of prop
erty comprised in most instances of separately described
but contiguous parcels. However, the amendment does not
say this but rather uses the general language of "the total
tax levied against any one person". Accordingly, if there
are separate parcels in several parts of the town in the
same ownership, the taxes on all of such parcels are to be
totaled for purposes of arriving at the minimum pajunent
required for postponement purposes, regardless of whether
the parcels are adjoining or contiguous.
Thus, where the total of the taxes on all parcels, whether

contiguous or not, owned by the same person in one town is
less than $20, no postponement is possible. The tax on each
parcel must be paid in full, because whether considered
separately or lumped together the $20 minimum payment
requirement is operative.
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Where the total of the taxes on all parcels, whether con
tiguous or not, owned by the same person in one town is
between $20 and $40, the taxes on such parcels are thus
lumped together. Obviously, one-half of the tax on each, as
required by the opening paragraph of sec. 74.03 (2), will be
less than $20. The amendment to sec. 74.08 (2) (c) thus
makes the $20 minimum applicable to the total of the taxes
on all such parcels and accordingly $20 is the amount that
must be paid. The statute provides nothing specifying how
such pasnnent shall be applied upon the amount of tax levied
on each of the respective parcels. Since the separately levied
taxes on the respective parcels are totaled to determine the
amount to be paid as tiie first instalment, it follows that
each parcel included in such determination is entitled to and
is to be credited with its pro rata part of the $20 payment.
Where the total of the taxes on all parcels, whether con

tiguous or not, owned by the same person in one town is in
excess of $40, then one-half of the tax on each parcel must
be paid. As the total of such one-half payments on the sepa
rate taxes will exceed $20, such minimum payment require
ment is satisfied and no problem of allocation or distribu
tion of the pasnnent exists because the amount applied on
each parcel will be the one-half of the tax thereon.

It is suggested that where, by invoking the benefit of the
amendment made by ch. 257, the amount that is applied
as the first instalment of the tax on an individual parcel or
description is less than $20, the town treasurer should in
dicate in his tax receipts by cross references or other means
the several parcels which were included in the calculation
of the minimum payment. In this way it will be established
of record as to each parcel so included that the amount cred
ited in his books is a sufficient pajnnent of a first instalment
to postpone the balance, even though it is less than the $20
minimum which would otherwise be applicable. Otherwise,
it would appear from the amount credited on the tax on
each such parcel that there was not a payment of sufficient
amount to constitute a first instalment that would effect a

postponement of the balance and the unpaid amount would
be delinquent and subject to delinquent interest from
January 1.
HHP
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Words and Phrases—Insurance—Group life insurance
plan based on eleven "major industries" is outside scope of
sec. 206.60 (4).

January 16, 1958.

Paul J. Rogan,
Commissioner of Insurance.

You have requested my opinion as to the legality of a
group life insurance plan in which a life insurance com
pany, authorized to do business in Wisconsin, proposes to
issue group policies covering the "key personnel" of firms
that are members of an association of employers, classify
ing such firms into eleven "major industries". The "key
personnel" are defined as "active owners, partners, officers,
administrative and professional employes and full time
salesmen". The eleven "major industries" are described as:
"Primary metals; machinery, fabricated metal products and
instruments; electrical equipment, appliances and supplies;
lumber, wood products and by-products; stone, mineral,
clay and glass products; products of petroleum, rubber and
coal; chemical, drugs and allied products; textiles, leather,
apparel, and other finished products; food and kindred
products; printing, publishing and allied products; engi
neering and other manufacturers' service organizations".
The proposal recites "The plan will be made available

through each Industry's Insurance Trust Fund * * It
also states that this plan is to be administered by the
association.

The chief question which arises is whether the classifi
cation of the eleven "major industries" listed above is in
conflict with sec. 206.60, Stats., which provides:

"No policy of group life insurance shall be delivered in
this state unless it conforms to one of the following
descriptions: * * *
" (4) A policy issued to the trustees of a fund established

by 2 or more employers in the same industry * *

This provision was enacted into law by ch. 458, Laws
1949, and has not since been amended. The language was
taken verbatim from "Group Life Insurance Definition and
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Group Life Insurance Standard Provisions, Revised at New
York, December 15, 1948, by the National Association of
Insurance Commissioners". Further than this, there is
nothing in the history of the statute to assist in construing
its language or determining the intent of the legislature, ex
cept the background of this type of group insurance. Ini
tially the authorization for such group insurance was con
fined to a coverage of the employes of a single employer.
Then, as collective bargaining contracts came to encompass
all the employes of a community in the same business, the
expansion to "employes in the same industry" was made so
employes could be covered by a group plan coextensive with
the collective bargaining contract and they would not lose
the benefits thereof in case of transfer of employment from
one employer to another within the contract area.
In 1945, the Wisconsin legislature passed Bill No. 353, S.,

which was the first legislative action in Wisconsin designed
to authorize group life insurance by trade associations. This
bill did not have the "in the same industry" requirement
but had a provision, not in the present law, requiring that
"the association must have been formed for purposes other
than obtaining insurance". This bill did not become law,
however, because of veto by the governor whose veto mes
sage indicated there was doubt as to the advisability of ex
panding the group insurance laws.
The state of New York has a statute passed in 1947

which is very similar to sec. 206.60 (4) quoted above and
does include the "in the same industry" provision. See New
York Insurance Law, Section 204, Subdivision 1, paragraph
d. The New York Insurance Department Revision Note in
connection with this law states:

"The extension of group insurance is attended with some
hazards unless the group is one selected for some bona fide
purpose other than that of obtaining insurance, because the
insurance may be obtained without medical examination."
Sec. 27 McKinney's Consolidated Laws of New York, An
notated, Part 2, Page 40.

There seems to be no decision of the Wisconsin supreme
court or of other states construing the phrase "in the same
industry" as used in sec. 206.60 (4). The same language ap-
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pears in sec. 204.32 (2) (a) 3 relating to group accident
and health insurance. However, there likewise has been no
construction or amplification thereof.
The only case involving similar language, although of

little assistance, is Jacobs v. Eisen (1947) 68 N. Y. S., 2d
921, 188 Misc. 577, which involved the language in the New
York statute precluding injunctions relative to labor dis
putes involving "persons who are engaged in the same in
dustry, trade, craft or occupation". It was held that four
dentists were not entitled to an injunction to restrain a
union of dental technicians from striking against their em
ployer, a dental laboratory, which manufactured and sup
plied dentures, bridges, inlays, and false teeth to such den
tists pursuant to their individual orders and instructions.
Because if the dentists did not use the services of this labo
ratory it would be necessary for each to employ a technician
and have the necessary apparatus to make such dental fix
tures, it was held they were in the same industry or trade
as the employes of the laboratory. This case merely shows
that each situation has to be analyzed upon its own facts.

Therefore, under sec. 990.01 (1) these words must be
construed according to common and approved usage. The
word "industry" is defined in Webster's New International
Dictionary, 2d Ed., 1950, as "any departanent or branch of
art, occupation, or business; esp., one which employs much
labor and capital and is a distinct branch of trade; as, the
sugar industry". This definition, or one almost identical, has
been approved in Chicago v. R. I. & P. Ry. Co. v. State, 83
Okla. 161, 201 P. 260, 264; Dessen v. Department of Labor
and Industries of Washington, 190 Wash. 69, 66 P. 2d. 867,
869; Southern Pacific Company v. State Corporation Com
mission et al, (1931) 39 Ariz. 1, 3 P. 2d. 518, 521; Weather-
ford V. Arter, 135 W. Va. 391, 63 S. E. 2d. 572, 574; People
V. Maggi, 378 111. 595, 39 N. E. 2d. 317, 318; J. L. Brandeis
& Sons V. N. L. R. B. (G. C. A. 8), 142 F. 2d. 977, 997.
The eleven "major industries" listed above do not con

form to the common and approved definition of industry.
It cannot be said, for example, that "primary metals" or
"engineering and other manufacturers' service organiza
tions" is a distinct branch of trade. In fact, none of the
eleven so-called "major industries" carries with it sufficient
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distinctiveness of specificity to qualify itself as an industry
in any recognized sense.
Whether a particular set of employers are in the same in

dustry depends in each case upon the activities or business
which each carries on in this state. What specific activities
or types of business operations are necessary to constitute
being in the same industry, in order to come within sec.
206.60 (4), cannot be summarized so as to provide an arbi
trary test for all cases. Each case must be determined on its
own peculiar facts to ascertain whether the employers at
tempted to be grouped do carry on business of such a na
ture and quantity that it can be said that they are " in the
same industry".

While the exact limits of what does constitute an "indus

try" under various circumstances cannot be stated with pre
cision and it is not possible to lay down any definite rule as
to when several employers are "in the same industry", the
proposed classifications do not fall within any reasonable
construction of said terms. It is my opinion that a group life
insurance plan based upon the eleven "major industries" as
described above would be outside the intended scope of sec.
206.60 (4) in that the association of industries does not
have the status of a separate industry, nor are the several
employe firms which comprise its membership all in the
same industry. The plan, therefore, is not authorized by
law.

JEArHHP
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Appointment—Election Officials—Under sec. 6.32 (1) the
basis for appointment of election officials in 1958 is the vote
for presidential electors at the last general election, since it
was a presidential election.

January 20, 1958.

James D'Amato,
District Attorney,

Waukesha County.

You have asked for my opinion as to whether under sec.
6.82 (1), Stats., the basis for appointment of election offi
cials in 1958 should be the 1956 vote for presidential elec
tors, or the 1956 vote for governor.
Most questions received in this office are exceedingly dif

ficult to answer, which is usually the reason why they are
referred here. Your question presents a welcome change. To
use baseball parlance, most questions addressed to the at
torney general can be likened to hard, line drives, nearly, if
not actually, out of reach. But once in a while, just as in
baseball, someone bats out an easy "pop fly". Your question
falls into the latter category. I want you to know it was an
easy one to "field", and that I am appreciative.
Our supreme court has decided your precise question in

State ex rel. Milwaukee County Republican Committee v.
Ames, (1938) 227 Wis. 643, 278 N. W. 273. Speaking
through Mr. Justice Martin, the court said at p. 655:

"We construe the statute to mean that, in the appoint
ment of election officials, such as inspectors, clerks of elec
tion, and ballot clerks, when the preceding general election
was a presidential election, the basis for division of the
election officials shall be the vote of each party for its presi
dential electors, and that, in making such appointments fol
lowing a general election in a nonpresidential year, the di
vision shall be made upon the vote of the party candidate
for governor."

That decision has received further judicial approval in
State ex rel. Central Committee v. Board, (1942) 240 Wis
204, 3 N. W. 2d 123.

The basis for appointment of election officials in your
county in 1958, therefore, is the 1956 vote for presidential
electors.

EWW
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Words and Phrases—Counties—Counties may provide
and pay for snow removal on town roads used as mail
routes under authority of sec. 83.03 (1).

January 20, 1958.

Gary B. Schlosstein,
District Attorney,

Buffalo County.

You have requested my opinion as to whether a county
board may provide that snow removal on all town roads
that are mail routes be done by the county at county
expense.

The only possible authority for such action is found in
sec. 83.03 (1), Stats., which reads:

"The county board may construct or improve or repair or
aid in constructing or improving or repairing any highway
or bridge in the county."

Sec. 84.07 (1), Stats., states that:

"* * * Maintenance of state trunk highways includes the
operations, activities and continuing processes for their re
pair, preservation, restoration and reinforcement, the re
moval and control of snow and the removal, treatment and
sanding of ice, and all measures deemed necessary to pro
vide adequate traffic service. * * *"

The question is whether the wording of sec. 83.03 (1) is
broad enough to include highway maintenance. This prob
lem was discussed at some length in 39 0. A. G. 134 (1950).
It was there concluded as follows:

"The word 'maintain' is practically the same thing as 're
pair' which means to restore to a sound or good state, after
decay, injury, dilapidation, or partial destruction. Missouri
K, & T, R. Co. V. Bryan, (Tex.) 107 S. W. 572, 576. The
'maintenance' of a street has the same meaning practically
as the word 'repair.' Barber Asphalt—Pav. Co. v. Hezel, 155
Mo. 391, 56 S. W. 449, 451, 48 L. R. A. 285. In Beal v. Erie
R. Co., 51 Ohio App. 397,1 N. E. 2d 328, 330, it was consid
ered that the word 'maintain' in a statute relating to
bridges and abutments was used in the sense of to keep in
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repair or in substantially the same condition as when
constructed.

"Thus to all practical intents and purposes sec. 83.03 (1)
as now worded is sufficiently broad to authorize the county
board to maintain or aid in maintaining any highway, in the
county, and the view expressed in 25 0. A. G. 702 is no
longer applicable because of the subsequent amendment of
the statute."

In the case of Webster v. Frawley, (1952) 262 Wis. 392,
398, the court pointed out:

"* ♦ * that the term 'maintenance' embraces only various
types of work on the highway for the purpose of keeping
the highway in repair."

This language is not conclusive but is indicative of the
interchangeability of the words maintenance and repair.

It is my opinion that snow removal may be undertaken
on town roads by the county as deemed necessary under
authority of sec. 83.03 (1), Stats. In reaching this conclu
sion I place substantial reliance upon the reasoning of the
attorney general's opinion cited above, and upon the fact
that that opinion has stood unchallenged for nearly eight
years; and that the legislature has not undertaken to
change the statute as thus interpreted in four intervening
sessions.

REB
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Words and Phrases—Licenses—Motor Vehicle Dealer—
Any person, firm, or corporation, which is in the business
of leasing motor vehicles to the public is a "motor vehicle
dealer" within the meaning of sec, 218.01 (1) (a) and must
have an automobile dealer's license.

January 23, 1958.

Melvin Larson, Commissioner,
Motor Vehicle Department.

You have asked my opinion as to whether finance com
panies which lease motor vehicles come within the provi
sions of sec. 218.01 (1) (a). Stats., so as to require them
to obtain automobile dealer licenses.

The statute in question was enacted by ch. 474, Laws
1935, and reads as follows:

"(a) ''Motor vehicle dealer' means any person, firm or
corporation, not excluded by paragraph (b) of this subsec
tion who:

"1. For commission, money or other thing of value, sells,
exchanges, buys or rents, or offers or attempts to negotiate
a sale or exchange of an interest in motor vehicles; or,
"2. Who is engaged wholly or in part in the business of

selling motor vehicles, including motor driven cycles,
whether or not such motor vehicles are owned by such per
son, firm or corporation."

The wording of the paragraph in question has remained
unchanged since that time. This office discussed that par
ticular section of the statutes in 36 OAG 256, but the word
"rents" as used therein was not specifically discussed.

This statute is remedial and regulatory in nature, and
was enacted under the police power of the state. The object
of the statute is to regulate the conduct of persons who are
dealing with the Wisconsin public and by such regulation to
prevent possible injury to the public.
In dealing with statutory construction we must first de

termine whether or not the statute is ambiguous. If it is
plain and unambiguous no interpretation is necessary and
the statute must be applied according to its terms. Estate
of Ries (1951) 259 Wis. 453, 459, citing State ex rel.
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U. S. F. & G. Co. V. Smith (1924) 184 Wis. 309, 316, and
Estate of Matzke (1947) 250 Wis. 204, 208.

Another rule of law which is properly applied in this
situation is that a presumption arises that the legislature
acted with full knowledge and information as to the subject
matter of the statute, and existing conditions and relevant
facts relating thereto when the statute was enacted. State
ex rel. Madison v. Industrml Comm. (1932) 207 Wis. 652,
660-661.

It is my opinion that the statute in question is clear and
unambiguous and that no absurd consequences would result
from its application. It is assumed that rental of vehicles by
the finance company would be for "commission, money or
other thing of value" and it is further assumed that the
lessors do not come within the classifications excluded by
sec. 218.01 (1) (b). It should be noted here that considera
tion has been given to sec. 218.01 (1) (b) 4, and it is de
termined that such exclusion does not apply to the leasing
of motor vehicles by a sales finance company.

It is worthy of note that the commercial leasing of motor
vehicles has become a significant business in the modern
commercial world. Many large users of motor vehicles pre
fer to rent the vehicles from a lessor at a stipulated rental
and thereby avoid certain incidents of ownership. Certainly
there are no policy factors that would justify application of
less stringent regulations to a lessor of motor vehicles than
to a seller of motor vehicles.

By the language of the definition any one of the acts
enumerated is sufficient to render the individual in question
a dealer. The acts are enumerated disjunctively. "Rents"
and "leases" are synonomous terms and in the context of
this statute "rents" includes a lessor.

Accordingly, I conclude that the term "motor vehicle
dealer" as defined in sec. 218.01 (1) (a), includes those who
are in the business of leasing motor vehicles to the public
and compliance with ch. 218, is required.
WAP/LLD
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Counties—Cost of Care—Statutory Limitation—Sec.
51.18 (2), created by ch. 299, Laws 1957, does not place a
statutory limitation upon cost of family-home care for pa
tients of county mental institutions, but leaves the question
of such cost to county authorities.

January 24, 1958.

Wilbur J. Schmidt, Director,

State Department of Public Welfare.

You ask whether there is any limitation on the amount
which a county mental hospital may pay for care of a pa
tient placed in a family boarding home under sec. 51.18 (2),
Stats., as created by ch. 299, Laws 1957.

The new law to which you refer reads:

"The superintendent of any county hospital may, with
the approval of the department, place any patient in a suit
able family boarding home upon such terms and conditions
as he determines, if he considers that such course would
benefit the patient. When any patient is so placed, the state
charges or aid provided in s. 51.08 (1) or 51.24 (2), as the
case may be, shall continue during the period of such place
ment. The county of the patient's legal settlement shall be
charged with the rates and expenses provided under s. 51.08
or 51.24 (2), as the case may be, and such charges shall be
adjusted in the same manner as if the patient were at the
hospital. The department may visit and investigate such
home and may cause the patient to be returned to the hospi
tal or placed in another home when deemed advisable. Such
placement shall not be considered a conditional release or
temporary discharge."

The primary purpose of ch. 299, Laws 1957, appears to
be to authorize family care of mental patients from county
institutions, as such care has heretofore been authorized
for patients in state institutions by sec. 51.18 (now renum
bered sec. 51.18 (1)), Stats.

It seems significant that, in authorizing family care for
patients of county institutions, the legislature has omitted
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any provision comparable to the second sentence of sec.
51.18 (1), Stats. 1957, which reads:

"* * * The cost to the state of the supervision and main
tenance of any patient so boarded out shall not exceed the
average per capita cost of his maintenance in the state hos
pital or colony. * * *"

Such omission may be a recognition that budgetary con
trol with respect to care of patients in state institutions is
primarily a state responsibility, whereas budgetary control
with respect to county institutions is primarily a matter for
county authorities.

Instead of providing an express limitation of cost as in
sec. 51.18 (1), Stats. 1957, above quoted, the legislature has
left the "terms and conditions" of family care under sec.
51.18 (2) to the superintendent of the county hospital (who
is subject to control of the governing officials under sec.
46.18 to 46.21, Stats.); and has made the following provi
sion with respect to state aid, analogous to that covering
transfer to hospitals for medical and surgical treatment un
der sec. 51.08 (1):

"* * * When any patient is so placed, the state charges or
aid provided in s. 51.08 (1) or 52.24 (2), as the case may
be, shall continue during the period of such placement. * * *"

Under the comparable provision of sec. 51.08 (1), above
quoted, you report that:

"* * * it has been the practice, of necessity, for the county
hospital to pay the contract rate of the private hospital,
physician and surgeon, and such payments are absorbed in
the overhead of the county mental hospital as a part of its
per capita costs."

Since the family-care treatment for patients of county
institutions is primarily a matter of operation for which
county authorities have been made responsible, the legisla
ture has elected to leave the fixing of conditions with respect
to costs for the county budget-making processes. The "cost
to the state" under sec. 51.18 (1), Stats. 1957, is a direct
cost, whereas cost to the state under sec. 51.18 (2) is in-
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direct to the extent that the cost of family care affects per
capita cost of maintenance.

In the event of abuse in any particular case, the legisla
ture has retained control to the extent of authorizing the de
partment to "cause the patient to be returned to the hospi
tal or placed in another home when deemed advisable".
BL

Counties—Highway Contracts—Parking—county
maintaining a state highway by contract pursuant to sec.
84.07 has no authority to regulate parking on such highway
under sec. 349.13.

January 27, 1958.

Robert E. McIntyre,
Assistant Corporation Counsel,

Milwaukee County.

You advise that Milwaukee county has a general ordi
nance, enacted pursuant to sec. 85.84, Stats., purporting to
regulate stopping and parking on county and state trunk
highways within the limits of your county. It has been rec
ommended that a certain area in front of a church on state

trunk highway 32, in the city of Oak Creek, be made a "No
Parking" area. You inquire concerning the authority of
Milwaukee county to regulate parking in this municipality
and call my attention to sec. 349.13, Stats., created by
ch. 260, Laws 1957, which reads in part as follows:

"AUTHORITY TO REGULATE THE STOPPING,
STANDING OR PARKING OF VEHICLES. (1) The state
highway commission with respect to state trunk highways
outside of corporate limits and the local authorities with re
spect to highways under their jurisdiction, including state
trunk highways or connecting streets within corporate lim
its, may, within the reasonable exercise of the police power,
prohibit, limit the time of or otherwise restrict the stop
ping, stending or parking of vehicles beyond the prohibi
tions, limitations or restrictions imposed by ch. 346, except
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that they may not modify the exceptions set forth in
s. 346.50. The state highway commission may also restrict or
prohibit the stopping, standing or parking of vehicles on
any part of a state trunk highway or connecting street
within corporate limits if the local authority having juris
diction has not enacted any stopping, standing or parking
regulation applicable to the highway or part thereof in
question. The authority granted by this subsection may be
delegated to a traffic officer or to the officer in charge of the
maintenance of the highway in question * *

You state that Milwaukee county's sole contact with the
area in question is by virtue of a contract with the state
highway commission pursuant to which the county highway
department maintains that portion of the highway. This is
in accordance with the authority of sec. 84.07, Stats. You
ask the following questions:

"1. Does the County Board of Milwaukee County have
authority to enact an ordinance designating the area in
question as a no parking area?
"2. Can the state highway commission delegate the au

thority to enact such an ordinance to the County Board in
view of the fact that the highway area in question is main
tained by the county highway commission?"

While the statute above quoted states that authority to
regulate the parking of vehicles may be delegated to the of
ficer in charge of the maintenance of the highway, it is my
opinion that this was not meant to include any officer of
Milwaukee county. You stated that the highway in question
is a state highway in a city of the county, and that Milwau
kee is maintaining the same for the state. When acting in
such capacity, the county is a mere contractor of the state
highway commission. This relationship has been the subject
of a number of cases and has recently been reconsidered at
some length in Firemen's Ins. Co. v. Wdshburn County
(1957) 2 Wis. 2d 214, and cases reviewed therein. There is
no doubt in my mind that since the county is a mere con
tractor for maintenance purposes that it does not have
maintenance responsibility as a governmental duty. In this
case the officer in charge of maintenance would be the dis
trict engineer or some other official of the state highway
commission designated by it, so that it necessarily follows



Opinions op the Attorney General 29

that Milwaukee county has no power to restrict parking on
a state highway. Your first question must therefore be an
swered in the negative.
In response to your second question—while the statute

delegates certain authority to the highway commission, it
contains no language which either expressly or impliedly
empowers the commission to delegate its authority to an
other governmental agency. In the absence of such power,
I therefore answer the second question also in the negative.
REB

Counties—Airport—Leases—Sec. 114.14 (3) construed;
Where the county is the owner and operator of an airport it
can lawfully lease space in its terminal building to a car
rental agency upon the condition that it will not lease space
to any other car rental agency, but it is doubtful whether
it can lawfully exclude other rental agencies from soliciting
business in the airport or terminal unless such regulation
can be shown to be necessary for the convenience of the fly
ing public or the efficiency of the operation of the airport.

January 28, 1958.

Jack D. Steinhilber,
District Attorney,

Winnebago County.

Your question is based upon the following facts: The
aviation committee of the Winnebago county board in its
capacity as the management of the county owned airport is
preparing to lease space in the terminal building to North
Central Airlines, to a restaurant concession and to an auto
rental agency. Your question is: In connection with the
lease of space to an auto rental agency can the airport
management lawfully agree 1) not to lease space to any
other auto rental agency within the airport, and 2) to per
mit no other auto rental agency to solicit business within
the airport?
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Sec. 114.14 (3), Stats., provides inter alia that the man
ager of a county-owned airport "* * * may make such con
tracts or other arrangements as may be deemed necessary
for the * * * operation of the airport; * * and also that
"* * * in no case shall the public be deprived of equal and
uniform use of the airport; * *

Assuming without deciding that the aviation committee
to which you refer stands in the shoes of the airport com
mission referred to in the statutes, the question resolves it
self into one of whether the committee is empowered to en
ter into such an agreement and whether all or part of such
an agreement would constitute an unlawful restraint of
trade.

It cannot be disputed that an agreement by the airport
management to the effect that it would not rent space to a
competitor and that it would not permit a competitor to so
licit business within the airport, whether such agreement is
an integral part of the lease or ancillary thereto, is a re
straint of trade as such; the question of its legality depends
upon whether or not it is reasonable under the particular
facts involved. (See Toulmin's Antitrust Laws, 2nd ed.
1944, vol. 2, p. 64).

A partial restraint of trade, such as this is, may be up
held as valid and reasonable if it is not the major purpose
of the agreement but is ancillary or incidental to a lawful
contract such as a sale or lease. Z7. S. v. Addystone Pipe
and Steel Co., (1898) 85 Fed. 271, affirmed 175 U. S. 211,
20, S. Ct. 96, 44 L. Ed. 136; Toulmin op. cit. vol. 1, p. 51;
36 Am. Jur. 534, Monopolies par. 54. The rule is stated as
follows in 36 Am. Jur. 552, Monopolies par. 76:

"Covenants in deeds and leases which restrict the right
of either party thereto to engage in business in competition
with the other or to deal with other persons, have usually
been held to be valid and enforceable where they are reason
ably necessary for the protection of the interests of the par
ties to the transaction and do not adversely affect the public
interest * *

Without going into the fairly extensive body of cases on
what constitutes reasonableness in a restraint, it is suffi
cient to say that a provision in such a lease of a limited du-
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ration (one to five years) covering a limited area and bind
ing only the two parties thereto, has been generally upheld.
36 Am. Jur. 587, Monopolies par. Ill; 90 ALR 1450, LRA
1918 E 665. Examples of the type of lease are a lease of a
building for use as a general store with a covenant not to
lease the adjoining property to a competitor; a lease by a
hotel of a barbershop and manicuring concession inter
preted as precluding the hotel from leasing similar space to
a competitor. We have found no case covering a lease of fa
cilities to a car rental service by an airport, but see no
reason why the general rule should not cover that situation.

As opposed to granting an exclusive lease, the question
of granting an exclusive franchise which would prevent
other car rental companies from soliciting business in the
airport, involves an additional doctrine of law on which we
find no authority which exactly covers the point, and con
flicting lines of authority which bear upon it.

McQuillin on Municipal Corporations, 3rd Ed. 1949,
states (Vol. 3, pp. 3-4, par. 11.03):

"* * * airport officers are generally held to have power to
grant exclusive rights to transport passengers to public air
ports, carry baggage, or to grant exclusive rights to a tele
graph company to solicit and handle telegraph messages on
the terminal property." (Citing two Florida cases) (Em
phasis supplied).

In a somewhat analagous situation McQuillan upholds the
right of a municipality to grant exclusive business fights
in a park. (Vol. 10, p. 136, par. 28.53 N). Likewise, a num
ber of other jurisdictions have held that a public body, as
the owner and operator of a public airport, can lawfully
grant an exclusive taxicab or limousine concession. See 40
ALR 2d. 1060, note p. 1062 in which it is commented that
various jurisdictions reach this conclusion for a variety of
reasons, but they have tended to reach the same conclusion.

On the other side, two Wisconsin cases have some bear
ing on this problem. In the case of Wussow v. Gaida and an^
other (1947) 251 Wis. 328,29 N. W. 2d 42 the plaintiff, who
had leased an airport pursuant to the provisions of sec.
114.14 Stats., sought to restrain the defendants from using
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the airport for their own commercial gain through the giv
ing of flying instructions and providing taxi service. The
plaintiff claimed exclusive commercial use. The court held
that he did not have and could not be given such exclusive
use and that the clause in sec. 114.14 (3) "in no case shall
the public be deprived of equal and uniform use of the air
port," extends to commercial as well as to private and per
sonal use. (The court did not decide whether the plaintiff
might be entitled to compensation from the defendants for
such use, under the lease.)

The case of Milwaukee County v. Town of Lake; Boynton
Cab Co. and another, interpleaded defendants (1951) 259
Wis. 208, 48 N. W. 2'd 1, decided on a complicated set of
facts which goes considerably beyond the question here,
held inter alia that the county as owner of the airport had
the exclusive right to make such rules governing the ground
transportation available at the airport as were necessary to
promote the efficient and orderly operation thereof. It up
held regulations which set aside a certain area as a stand
for limousines only and another area for taxis, together
with a requirement that taxi drivers must stay within a
limited number of feet from their cabs. Although the con
tracts between the airlines and the Boynton Cab Co. re
sulted in that company having a monopoly on the limousine
business, the court pointed out that the cabs of all compa
nies were admitted without discrimination, and upheld the
regulations adopted as reasonable provisions for conven
ience which did not exceed the proper limitations in provid
ing accommodation for individuals using the air lines as
passengers.

While this situation can be distinguished from yours, the
reasoning, if applied to your situation, would say that the
county may regulate the access of the other car rental
agencies to the airport only so far as is necessary to pro
mote the convenience of the public.

Whether or not the convenience of the public may require
the complete prohibition of solicitation by other agencies
upon the airport grounds is a question of fact which we
cannot presume to answer. It must not be overlooked, how
ever, in determining that fact that the legislature has, by
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various statutes, declared a public policy of prohibiting or
restricting monopolies and restraints upon trade.

The opinion in 38 GAG 105 which holds that a public
airport owner may not lawfully grant, under sec. 114.14
(3) exclusive contracts for the sale of gasoline and aircraft
parts, and for the repair of aircraft, reaches that conclu
sion on the basis that such contracts are not necessary, that
the statute does not expressly or impliedly authorize them,
and that they necessarily tend to create a monopoly with
the inevitable lessening or ending of competition to the
detriment of both the airport owner and the using public.

While this factual situation is similar to the one which

prompts your question, it too differs in the respect that
whereas gasoline and aircraft parts would almost neces
sarily have to be obtained at the airport, in the case of a
car rental agency it would be possible to establish a com
petitor across the street from the airport exit with rela
tively little inconvenience to the traveling public. Neverthe
less if the reasoning of this opinion were to be followed, it
would preclude your excluding competition from soliciting
business in the airport except in so far as might be neces
sary for its orderly operation.

Since Wisconsin has not decided this exact point, we can
not say for certain what the outcome of a case raising it
would be. However, based upon the reasoning of the Wus-
sow and Milwaukee County cases and the earlier opinion of
this office, cited supra, it would be safer not to grant an ex
clusive franchise for solicitation.

It is our conclusion that it would be lawful for the county
to lease space in its airport terminal to a car rental agency
upon the condition and understanding that it will not lease
other space in the airport to a competitor of the lessee, but
that it is doubtful that the county can lawfully exclude com
petitors of the lessee from soliciting business in the airport
unless such regulation is necessary for convenience and ef
ficiency in the operation of the airport and the service of
airline passengers.
GFS
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County Board—Election of Trustee—^It is permissible un
der sec. 46.18 (1) for county board of supervisors to elect
trustee for a county institution for term of three years be
ginning January next, thereafter at its April meeting. Sec.
59.04 (1) (c).

January 29, 1958.

Frederick R. Schwertfeger,
Corporation Counsel,

Dodge County.

You have asked whether the county board of supervisors
may elect a trustee for its county institution at the April
meeting of the board.

Sec. 59.04 (1) (a) establishes the November meeting as
the annual meeting.

Sec. 59.04 (1) (c) provides:

"(c) The board, * * *, shall meet on the third Tuesday
of each April to organize and transact business. At this
meeting the board may" transact any business permitted at
the annual meeting. * * *"

Sec. 46.18 (1) provides:

"(1) Trustees. Every county home, infirmary, hospital,
tuberculosis hospital or sanitorium, or similar institution,
house of correction or workhouse, established by any county
whose population is less than 500,000, shall (subject to
regulations approved by the county board) be managed by
3 trustees, electors of the county, elected by ballot by the
county board. Six months before completion of the build
ings for any such institution the county board shall elect 3
trustees whose terms shall begin at once and end, respec
tively, on the first Monday of the second, third and fourth
January next thereafter. At its annual meeting in every
subsequent year (and prior to January next) the county
hoard shall elect one trustee for a term of 3 years to begin
on the first Monday of January next thereafter. Any va
cancy shall be filled for the unexpired term by the county
board; but the county chairman may appoint a trustee to
fill such vacancy until the county board acts."

For the purposes of this opinion we assume that a trustee
was elected at the November meeting of the board and that

neither of the two other trustees have resigned.
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It is permissible, under sec. 46.18 (1), in a county having
a population of less than 500,000, for a county board to
elect a trustee for a term of three years beginning the first
Monday of January, 1959 at either the April, 1958 meeting
of the county board, at which meeting the board may trans
act any business permitted to be transacted at the annual
meeting, sec. 59.04 (1) (c), or at the November, 1958 meet
ing, as in either case such election would comply with the
requirement set forth in sec. 46.18 (1) as being prior to the
January next.

Sec. 46.18 (1) provides that the terms of all trustees, ex
cept in the case of initial election, begin on the first Monday
of January following election, and vacancies are filled for
any unexpired term.

If a county board elects a trustee for a given county in
stitution at the April, 1958 meeting for a term of three
years beginning the first Monday in January, 1959, the
county board could not at its November meeting elect an
other person to the same position, as the board would have
exhausted its authority at the April meeting.
RJV

Juvenile Court—Documents—Public Welfare Depart
ment—Documents required to be furnished by juvenile
court upon transfer of custody of delinquent, neglected, and
dependent children to state department of public welfare
pursuant to sees. 48.34 (3) (b) and 48.35 (2) (b), and in
cases of termination of parental rights pursuant to sec.
48.43 (3), are to be furnished at the expense of the county
and are not required to be paid for by the department.

February 17, 1958.

Wilbur J. Schmidt, Director,
State Department of Public Welfare,

You have requested an opinion whether your department
or the juvenile court is responsible for payment for the pa
pers required to be furnished to your department when the
legal custody of a child is transferred to your department.
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Sec. 48.34 (3) (b), Stats., relating to children adjudged
delinquent, and sec. 48.35 (2) (b), relating to children
found dependent or neglected, both provide as follows:

" (b) .When the court transfers legal custody of a child to
any licensed child welfare agency or the department, it shall
transmit with the order transferring legal custody a sum
mary of its information concerning the child or a transcript
of the testimony taken at the hearing."

Sec. 48.43 (3), relating to termination of parental rights,
provides as follows:

"A certified copy of the order terminating parental
rights, a certified copy of the birth certificate of the minor,
and a transcript of the testimony in the termination of pa
rental rights hearing shall be furnished by the court to the
person given guardianship of the minor."

The statute quite evidently contemplates that it shall be
the duty of the court to furnish these papers at its own ex
pense. No provision has been made for the state to pay any
charges in connection with these papers, and it is my under
standing that under the former statutes (prior to the adop
tion of the revised Children's Code in 1955) they were al
ways furnished at the expense of the county. If the legisla
ture had intended a change, particularly one which would
involve additional expense to the state, it would have made
specific provision for it. On the contrary, the notes attached
to Bill No. 444, S., of the 1955 legislature, constituting the
revised Children's Code, show that with reference to sees.
48.34 (3) (b) and 48.35 (2) (b) the only change made
from the former law (sec. 48.01 (3), Stats. 1953) is to "al
low the court the alternative of sending a summary of its
information or a transcript of the hearing, while the pres
ent statute requires a transcript". The note attached to
sec. 48.43 (3), Stats., merely says that it "covers provisions
in ss. 48.01 (3) and 48.07 (7) (d)". Nothing whatever is
said about imposing any liability upon the department for
the cost of the required documents.
WAP
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Words and Phrases—License Regulations—Malt Bever
ages—"second offense" in the meaning of sec. 66.054 (15)
(a) is one committed after a previous conviction. If a class
"B" fermented malt beverage license is forfeited by reason
of conviction of a second offense, pursuant to sec. 66.054
(15) (a), and the former licensee continues to operate the
business, he may be prosecuted for sale without a license
under sec. 66.054 (5) (a) whether or not the paper repre
senting the license has been taken up or surrendered.

February 18, 1958.

Robert E. Koutnik,
District Attorney,

Manitowoc County.

You have requested an opinion with reference to the fol
lowing fact situations:

I. A class "B" fermented malt beverage retail licensee
was convicted on October 2, 1957 of selling fermented malt
beverage to a person under the age of 18. Subsequently on
October 29, 1957 the same licensee was convicted of permit
ting persons under the age of 18 to enter and be upon the
premises. Both offenses are violations of sec. 66.054, Stats.
You do not state whether the second conviction was based
upon an offense committed after the first conviction.

II. On January 28, 1958 a class "B" fermented malt "bev
erage retail licensee was convicted of two counts of violat
ing sec. 66.054, both arising out of the same incident which
occurred on October 11,1957. Prior to January 28,1958 the
same defendant was charged with a violation of sec. 66.054
which is alleged to have occurred in December, 1957. The
latter charge has not yet been tried but you expect to try it
during February, 1958.
The questions with reference to case number I are

whether the license was forfeited by operation of law under
sec. 66.054 (15) (a); whether, if so, it is necessary that the
license be surrendered to the town board; and whether if
the licensee continues to operate his place of business he^
may be charged with the violation of sec. 66.054 (5) (a),
sale without a license.
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With reference to case number II the questions are
whether the conviction on two counts at the same time re
sults in a forfeiture of the license pursuant to sec. 66.054
(15) (a), and if not whether a conviction for the Decem
ber, 1957, alleged violation would result in such a forfeiture.

Sec. 66.054 (15) (a) provides in part:

"Any person who shall violate any of the provisions of
this section shall be deemed guilty of a misdemeanor, and
upon conviction shall be punished by a fine of not more than
$500, or by imprisonment in the county jail for a term of
not more tiian 90 days, or by both such fine and imprison
ment, and his license shall be subject to revocation by a
court of record in its discretion. * * * in event that such
person shall be convicted of a second offense, under the pro
visions of this section such offender, in addition to the pen
alties herein provided, shall forthwith forfeit any license is
sued to him without further notice * *

The answers to your questions involve an interpretation
of the words "second offense" in the foregoing statute. You
are advised that a second offense is one which is committed

after the offender has been convicted of the first offense.

It is stated in 24 A. L. R. 2d 1249 as follows:

"The general rule, embodied in specific terms in some
statutes and implied from the phraseology of others refer
ring in more general terms to previous convictions or subse
quent offenses, is that it is a prerequisite that the prior con
viction or convictions precede the commission of the princi
pal offense in order to enhance the punishment under ha
bitual criminal statutes."

In support of the foregoing rule a large number of cases
are cited including Faull v. State, (1922) 178 Wis. 66, 72,
189 N. W. 274. That was a case in which a defendant was

found guilty of two counts of unlawful sale of intoxicating
liquors contrary to the state prohibition law, the first sale
having occurred July 17 and the second July 18, 1921. The
statute provided that punishment for a "first offense" should
be a fine or imprisonment and for a "second offense" it
should be both fine and imprisonment. The trial court held

that the second count was a second or subsequent offense
and imposed sentence accordingly. The judgment on that
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count was reversed and the cause was remanded with in
structions to resentence the defendant as for a first offense.
The court stated in part as follows:

"* * * Clearly the circumstances here under consideration
do not fall within the letter of sec. 4738a, as that refers to
a prior conviction. Neither does it fall within the spirit and
purpose of the so-called repeater statutes, which are in
tended to apply to persistent violators who, experience has
shown, do not respond to the restraining influence of crimi
nal punishment. Reformation of the offender is a dominant
purpose of criminal punishment, and until the offender has
suffered the penalty of the law he is not within the spirit
and purpose of statutory provisions intended for persistent
and habitual violators."

Hoist V. Oivens, (CCA 5th 1928) 24 F. 2d 100, 101, was a
federal prohibition law case in which three indictments
were tried together. The court held that the third indict
ment did not charge a "third offense" warranting enhanced
punishment under the statute, and stated as follows:

"* * * A second offense, as used in the criminal statutes,
is one that has been committed after conviction for a first
offense. Likewise, a third or any subsequent offense implies
a repetition of crime after each previous conviction."

To the same effect is Carey v. State, (1904) 70 Ohio State
121, 70 N. E. 955, 956, where the court stated as follows:

"* * * The manifest purpose is to increase the penalty
for offenses after the first because the party has per
sisted in violating the law. With this purpose in mind, it
seems clear that the term 'second offense' means second
conviction."

See also. Ex parte Tung Fang, (1922) 59 Cal. App. 499,
211 Pac, 32, 34, and cases cited.

The parole statute, sec. 57.06, formerly provided earlier
eligibility for "first offenders" at the state prison than for
multiple offenders. Under that statute this office erroneously
issued several opinions to the effect that "the time of the
conviction rather than the time of the commission of the

offense governs" so that for example a person convicted
June 13, 1928 in 'California became a second offender when
he was convicted in Wisconsin on July 11, 1929 for an of-
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fense committed April 12,1928, prior to the California con
viction. 19 0. A. G. 382. See also, 28 0. A. G. 532 and 29
0. A. G. 135. These opinions not only overlooked the case of
FavU V. State, supra, they were based upon a supposed
analogy to the general repeater statutes then numbered
sees. 359.12, 359.13 and 359.14, Stats. It is unnecessary to
consider whether that was a correct construction of those
statutes as they existed at that time in view of what was
said in the Faull case, because the repeater law has been
redrafted in such manner as to make it clear that the
former conviction must precede the offense involved in the
present conviction. Sec. 939.62 (2) of the Criminal Code
provides in part as follows:

"The actor is a repeater if he was convicted of a felony
during the 5-year period immediately preceding the com
mission of the crime for which he presently is being sen
tenced, or if he was convicted of a misdemeanor on 3 sepa
rate occasions during that same period, which convictions
remain of record and unreversed. * * *"

With reference to case number I, it follows that if the of
fense for which the licensee was convicted on October 29
was committed after October 2, 1957, then his license was
automatically forfeited by reason of his second conviction,
but if the second conviction was for an offense committed
prior to the first conviction, his license was not automati
cally forfeited. If it was automatically forfeited it makes no
difference whether the paper constituting evidence of the
license has been returned to the town board or not and the
defendant may be prosecuted for sale without a license if
he persists in operating his business. Cf. Zodrow v. State,
(1913) 154 Wis. 551, 143 N. W. 693; State v. McEwen,
(1949) 254 Wis. 332, 35 N. W. 2d 902.
With reference to case number II the defendant is not a

second offender and has not forfeited his license by virtue
of his double conviction on January 28, 1958, nor will he be
a second offender if he is convicted of the charge now pend
ing against him for a violation alleged to have occurred in
December, 1957.
WAP
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Counties—County Board—Office Hours—Sec. 59.14 (1)
does not preclude the designated county officers from open
ing their offices to the public on February 12 and October
12. A county board may adopt a general regulation requir
ing all county offices to be open on such days.

February 28, 1958.

C. Stanley Perry,
Corporation Counsel,

Milwaukee County.

You ask two questions about the requirements of sec.
59.14 (1), Stats., relating to the offices of the sheriff, clerk
of circuit court, register of deeds, county treasurer, register
of probate and county clerk.

Your first question is whether the following provision of
sec. 59.14 (1) prohibits such officers from opening their of
fices to public business on certain days named as legal holi
days by sec. 256.17, as for example, Lincoln's Birthday and
Landing Day:

guch officers shall keep such offices open during
the usual business hours each day, Sundays and legal holi
days excepted, and except that the county board of each
county may permit said officers to close their offices on Sat
urday for such time as the county board may direct. * * *"

The primary purpose of the main clause of the foregoing
sentence is to create a minimum standard of office hours
which must be observed by the designated officers. There is
no prohibition against giving additional service unless such
prohibition can be read into the exceptions.

In other statutes, when the legislature desires to prohibit
certain activities on holidays, it has used unequivocal lan
guage. See, for example, sec. 220.29, which reads in part:

"No state bank * * * shall * * * be open for the pur
pose of transacting business on Sunday or any legal holi
day * *
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If the legislature had intended to provide that the offices
should be open during certain hours and should be closed at
all other times, it could have used language to make that
clear. Instead, it imposed a mandatory requirement, to be
open during usual business hours, with certain exceptions.
The purpose of an excepting clause, normally, is to define
the limits of the statute's operation, and to leave the sub
ject matter of the exceptions out of account or consideration.

The Wisconsin supreme court gave the following summa
tion of the function of an exception in Garcia v. Chicaffo &
N. W. R. Co., (1950) 256 Wis. 633, 638, 42 N. W. 2d 288:

"It was stated in Pabst Brewing Co. v. Milwaukee (1912),
148 Wis. 582, 586, 587, 133 N. W. 1112:

" 'The distinction between an exception and a proviso in
a statute is clearly stated in Rotvell v. Janvrin, 151 N. Y.
60, 45 N. E. 398, as follows:

" ' "An exception exempts something absolutely from the
operation of a statute by express words in the enacting
clause; a proviso defeats its operation conditionally. An ex
ception takes out of the statute something that otherwise
would be part of the subject matter of it; a proviso avoids
them by way of defeasance or excuse." ' "

The case of City of St. Louis v. Bernard, (1913) 249 Mo.
51, 55-58, 155 S. W. 394, dealt with a question similar to
the one you present, only in reverse. It was there held that
a statute prohibiting sale of certain merchandise on Sun
day, with certain exceptions, left the exceptions wholly out
side the purview of the statute. The exceptions were not to
be regarded as an authorization, and so a city might pro
hibit the sale on Sunday of types of merchandise within the
exceptions.

A county, or a county official, may not prohibit what a
statute authorizes, nor authorize what a statute prohibits.
Where certain matters are left outside the scope of a statu
tory regulation, however, it is the rule of this state that lo
cal restrictions in that area do not conflict with the statute.

See La Crosse Rendering Works v. La Crosse, (1939) 231
Wis. 438, 455, 285 N. W. 393, 12'4 A. L. R. 511.
You have suggested that complications might arise if a

county treasurer's office, for example, were open on Lin-
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coin's Birthday, and the last date for advance payment of
inheritance tax to secure discount fell on that day. You ask:

"Suppose a taxpayer not knowing that the office is actu
ally open to the public, believing it to be closed as the day
is a legal holiday, does not make his payment until the day
following. Would not the tax authorities say that he should
have paid it by appearing at the Treasurer's office on
February 12th?"

I do not see how the fact that an office is kept open for
the convenience of the public could deprive a taxpayer of
the rights given by sec. 990.001 (4) (b), to the effect that
when the last day within which an act is to be done falls on
a Sunday or legal holiday, the act may be done on the next
secular day.

It is my opinion that the legislature did not intend that
sec. 59.14, by requiring offices to be kept open during cer
tain days and hours, should preclude the county officers
named from giving additional service to the public when
they deem the duties of their offices could be more effec
tively performed by so doing.

II

You also ask:

Assuming that sec. 59.14 (1) does not prohibit the named
officers from keeping offices open, is the power to open the
offices vested solely in the named officers or may the county
board by ordinance require that said offices be open to the
public on specified holidays?
The respective functions of the county board and of other

statutory county officers were described in Reichert v. Mil
waukee County, (1914) 159 Wis. 25, 35, 150 N. W. 401:

"* * * The county acts through its officers as agents, but
agents not of its own choice or creation. These officers are
agents who represent the county in the transaction, but
have their authority conferred and limited by act of the
state through its legislature. Each has his appointed field of
action, not create^ limited, or expanded by act of the
county or by usage or by contract obligations. Within the
scope of the authority conferred by the legislature the
county, through its board of supervisors, may by its acts
arouse official action and official duties upon the part of
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other county officers, but the powers of the latter derived
from the state legislature may not be taken away or nar
rowed by action of the county board nor enlarged except in
cases in which the legislature has authorized such limitation
or enlargement. For illustration: Although the county
board is given power to contract and to authorize and re
quire the making and delivery of county orders, and the
duty of the county clerk in signing and delivering such or
ders is ministerial {State ex rel. Treat v. Richter, 37 Wis.
275), the clerk may refuse to sign and deliver an order not
legally authorized (State ex rel. Mulholland v. County
Clerk, 48 Wis. 112, 4 N. W. 121), and if he fail to take ob
jection in such case the treasurer may refuse to pay such
order after it is issued and delivered (Doyle v. Gill 59 Wis.
518, 18 N. W. 517)."

My answer to your first question indicates that, at least
in the absence of action by the county board, the officers
designated in sec. 59.14 (1) may determine whether the
performance of their duties requires that their offices be
kept open on certain days additional to those required.
Whether the county board may undertake the function of
determining that additional service should be given presents
another question.

Statutory county officers have a certain degree of au
tonomy neither deriving from, nor subject to, the county
board.

The county board, however, has authority under sec.
59.07 (1) (d) which is to be "broadly and liberally con
strued and limited only by express language" (opening
par.), to "operate all county buildings". It has authority
under sec. 59.07 (5) to "have the management of the busi
ness and concerns of the county in all cases where no other
provision is made". The civil service system which a county
board may establish under sec. 59.07 (20) may include pro
visions in respect to "attendance, vacations", and "hours of
work". These civil service provisions are not applicable to
constitutional officers but may be applicable to their subor
dinates. In the case of larger counties, the civil service
system is governed by sees. 16.81 to 16.45, under which the
civil service commission is authorized to adopt rules
adapted "to secure the best service for the county in each
department affected".
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In the light of general doctrines respecting separation of
legislative and administrative functions, I do not believe the
legislature intended that a county board could undertake to
prescribe rules for operation of one specific statutory of
fice. It is my opinion, however, that a county board might
adopt general regulations prescribing that a county office
should be open on such days as February 12 or October 12,
and prescribing the working hours of civil service em
ployes to include such days.

Since action of a county board under its authority to
manage the county's business may not run counter to ex
press or implicit statutory requirements, this opinion will
not attempt to confirm or negate the validity of any specific
enactment until the details are presented. The scope of this
opinion is limited to the question presented.

It is my opinion that sec. 59.14 (1) does not preclude the
designated offices from being opened for the convenience
of the public on February 12 and October 12, and that the
county board might enact an ordinance requiring all of
fices to be open on those dates.
BL

Appropriations—Water Pollution—Forestation Tax—^Ap
propriation made by sec. 20.280 (72b) for costs of commit
tee on water pollution may not be made from proceeds of
state forestation tax imposed by sec. 70.58.

February 28, 1958.

L. P. VoiGT, Director,
Conservation Department.

You have asked my opinion as to whether or not the ap
propriation made by sec. 20.280 (72b), Stats., from the con
servation fund to the general fund for part of the costs of
the committee on water pollution may be made from the
proceeds of the state forestation tax imposed by sec. 70.58,
Stats.
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Sec. 70.58 imposes an annual property tax "* * * for the
purpose of acquiring, preserving and developing the forests
of the state, the proceeds of such tax to be paid into the con
servation fund. * * *" By sec. 20.280 (80), the proceeds of
this tax are appropriated from the conservation fund to the
conservation commission to be used for acquiring, preserv
ing and developing the forests of the state, including cer
tain specifically named activities. None of the activities
named encompasses functions of the committee on water
pollution. Thus, the entire proceeds of the forestation tax
are appropriated for forestry purposes as distinguished
from the purposes and functions of the committee on water
pollution. The tax is levied for the specific purposes set
forth in sec. 70.58 and the revenue raised cannot be spent
for any other purpose without specific amendment of
sec. 70.58.

Art. VIII, sec. 2, Wis. Const., provides:

"No money shall be paid out of the treasury except in
pursuance of an appropriation by law. » * *"

Under this provision appropriation statutes are strictly
construed. 37 0. A. G. 248.

Since the proceeds of the forestation tax are, by sec.
20.280 (80), appropriated for forestry purposes, and since
sec. 20.280 (72b) contains no suggestion that forestation
tax moneys may be used to make the appropriations there
provided, it is clear that the latter appropriation may not
be made from the proceeds of the forestation tax.
EWW
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WiscoTLsin Real Estate Brokers' Board—Subpoena—^Wis
consin Real Estate Brokers' Board has power to issue sub
poena duces tecum to require production of described pa
pers and documents in an investigation where the board
has by motion proceeded under sec. 136.08 (1), but not in
informal preliminary investigation.

March 3, 1958.

Roy E. Hays, Secretary,
Wisconsin Real Estate Brokers' Board.

You have requested an opinion as to whether the Wiscon
sin real estate brokers' board can issue a subpoena duces
tecum to a bank requiring the production of records rela
tive to trust accounts of a broker licensed by the board, in
the course of an investigation by the board of said licensed
broker in cases where there has been only informal com
plaint and no formal hearing is involved.

Sec. 136.13 (1) provides:

" (1) The board may subpoena and compel the attendance
and testimony of witnesses within this state, and the pro
duction of books, papers and documents, and each member
of the board and its duly authorized representative may ad
minister oaths to witnesses."

Sec. 136.13 (2) provides that the board may take deposi
tions in the manner prescribed by law for the taking of
depositions in actions in circuit court, and sec. 136.13 (3)
provides for witness and mileage fees.

Sec. 325.01 provides for the issuance of subpoenas and
subsecs. (1) and (4) provide:

"(1) By any judge or clerk of a court or court commis
sioner or justice of the peace, or police justice within the
territory in which such officer or the court of which he is
such officer has jurisdiction, to require the attendance of
witnesses and their production of lawful instruments of evi
dence in any action, matter or proceeding pending or to be
examined into before any court, magistrate, officer, arbitra
tor, board, committee or other person authorized to take
testimony in the state.
«« * 9i<
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"(4) By any arbitrator, coroner, board, commission, com
missioner, examiner, committee or other person authorized
to take testimony, or by any member of a board, commis
sion or committee which is authorized to take testimony,
within their jurisdictions, to require the attendance of wit
nesses, and their production of documentary evidence be
fore them, respectively, in any matter, proceeding or ex
amination authorized by law; and likewise by the commis
sioner of taxation and the secretary of the state board of
dental examiners and by any agent of the state department
of agriculture."

The board has by rule, Wis. Adm. Code R. E. B. 3.03 (4)
provided for issuance of subpoenas to require attendance of
witnesses at hearings.

Sec. 136.08 (1) provides in material part:

"(1) The hoard may on its own motion make investiga
tions and conduct hearings in regard to the action of any
real estate or business opportunity broker or salesman, or
any person who it has reason to believe is acting or has
acted in either such capacity within this state, and
may make findings, after a hearing held on 10 days'
notice, * * *"

Administrative agencies generally are vested by statute
with powers of subpoena and in discussing the power, it is
stated at 42 Am. Jur. 326, Public Administrative Law:

"* * * Some agencies may issue subpoenas in the course
of investigations, others only in 'proceedings' before them.
It is said that mere investigatory power without some is
sue presented does not any more authorize an administra
tive body to use a subpoena power than it does a court.
There must be some issue of fact for determination within
the powers of the administrative body to investigate and
determine before such power may be used. The use of com
pulsion for the purpose of securing information against a
witness or anotiier must be based upon some proceed
ing before a tribunal where issues are presented for
determination. ♦ * *"

Proper administration of the real estate licensing law
requires that the board and its duly authorized employes
make investigations into the actions of licensed brokers. In
many cases these investigations are made in the course of
checking out informal complaints made to the board. In
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other instances the board itself becomes aware that a situa

tion requires some preliminary investigation. Ch. 136 and
the rules of the board contemplate that such preliminary
investigations be made by board members or by duly au
thorized employes of the board.

It is my opinion that the board does not have the power
to issue a subpoena requiring the production of records in
such informal preliminary investigation.

It is my further opinion, however, that where the board,
in proceeding under sec. 136.08 (1), on its own motion, de
termines that it will make an investigation in regard to the
action of a real estate or business opportunity broker or
salesman, or any person who it has reason to believe is act
ing or has acted in either such capacity within the state,
there is a "proceeding" pending before the board, and the
board would have power to issue a subpoena duces tecum to
a bank or other person requiring the production of records
before the board. Such motion, of course, should appear in
the written minutes of the board, and must be duly passed
prior to the time any attempted use of the subpoena is made.
Such proceeding might properly be entitled, "In The Mat

ter of the Investigation In Regard To The Actions of 'John
Doe,' Real Estate Broker".
In determining whether a subpoena duces tecum should

be employed in a matter, the case of State ex rel. St. Mary's
Hospital V. Industrial Commission (1947) 250 Wis. 516, 27
N. W. 2d 478 becomes material. It was there held that the
statute, which prescribes the form of subpoenas duces te
cum, requires that papers and documents be described as
accurately as possible, but contains no requirement that
their relevancy be alleged. See also Stott v. Markle (1934)
215 Wis. 528, 255 N. W. 540.
RJV
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Counties—Bridges—Contracts—^Where call of sec 81.38
is not met, it cannot be used. Sees. 81.01 (1), 83.08 (1),
and 66.30 (1) authorize county to contract with towns on
bridge construction. Extent of county aid depends on terms
of contract.

March 4, 1958.

Albert J. Cirilli,
District Attorney,

Oneida County.

You have submitted a fact situation which can be sum

marized as follows:

The Town of Cassian and the Town of Nokomis, both in
Oneida County, jointly agi'eed with Oneida County to share
on an equal three-way basis the cost of constructing a town-
line bridge, the total cost being specified as |33,000. This
was done under the mistaken belief that the municipalities
were proceeding under sec. 81.38 Stats. A petition signed
by officers of the Town of Nokomis, seeking county aid un
der sec. 81.38, was not in conformity with the requirements
of sec. 81.38. The bridge has been built and county aid
given in the amount of $11,000. The towns of Cassian and
Nokomis maintain that, notwithstanding their agreement
to share the cost on a one-third basis, they are entitled to
county aid pursuant to sec. 81.38. This would mean the
county should bear one-half the cost and the towns should

bear one-fourth each. You have concluded that the county
is not liable for any further aid to the towns.

You are correct in your conclusion. The pertinent part of
sec. 81.38 provides:

'When any town has voted to construct or repair any
bridge on a highway maintainable by the town, and has
provided for such portion of the cost of such construction
or repair as is required by this section, the town board shall
file a petition with the county board setting forth said facts
and the location of the bridge; * *

The call of sec. 81.38, as interpreted in State ex rel. Ham
burg V. Vernon County (1911), 145 Wis. 191,192,130 N. W.
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104 was not met by the towns in this case, and thus sec.
81.38 is totally inapplicable. The action of the towns and
the county cannot be grounded on sec. 81.38 and it drops
out of consideration entirely. Under these circumstances,
the county is not liable for any more than the $11,000 which
it agreed to pay and which has been paid.
Even though the actions of the participating municipali

ties are not within the scope of sec. 81.38, it does appear
that there is authority in other statutes. The town board of
either town could construct this bridge under sec. 81.01 (1).
The county board, under sec. 83.03 (1), has authority to
"aid in constructing or improving or repairing any high
way or bridge in the county". Sec. 66.30 (1) authorizes lo
cal governmental units (including counties and towns) to
enter into agreements for the joint or cooperative exercise
of their powers and prorate the expenditures involved. It is
presumed, therefore, that the participating municipalities
acted in accordance with the only way the law authorizes
them to act.

You state that the cost of this bridge actually exceeded
the specified $33,000 by $758.75 which has been paid by the
towns. You ask if the county is liable for any part of this
additional cost. This would be governed by the terms of the
contract between the towns and the county. Your letter
does not detail the terms of such contract and the available

facts therefore are not sufficient to support a further opin
ion. As indicated in 45 0. A. G. 137, 139, we cannot specu
late as to possible additional facts.
JEA
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Municipalities—Regional Planning—Contracts—Co
operative regional planning can be carried out by several
municipalities by agreement under sec. 66.30 subject to
statutory limitations; but provisions of sec. 66.945 would
not apply to such arrangements except as specifically in
corporated into contract by municipalities, within the scope
of their authorized function.

March 4, 1958.

R. D. CULBERTSON,
state Chief Engineer,

You have asked a number of questions involving organi
zation of regional planning commissions.

I

Your first question is:

"(1) Can a regional planning commission be organized
under either Section 66.80 or 66.945, or does one of these
Sections take precedence?"

There is no question that a regional planning commis
sion can be organized under sec. 66.945, because that was
the very purpose of its enactment.

Sec. 66.30 was not designed solely, or probably even pri
marily, as a regional planning statute. It provides that po
litical subdivisions of the state may enter into agreements
for "co-operative exercise" of any of their powers or duties.

It appears from questions submitted to this office, dealt
with in such opinions as 40 O.A.G. 9, 41 O.A.G. 335, and
44 O.A.G. 8, that resort has ordinarily been had to sec.
66.30 to carry out specific projects. I see no reason why it
could not furnish authority for a contract for co-operative
planning, providing the participating units could reach
agreement on the scope and details of a program, and pro
viding that the matters to be planned were within the scope
of the respective powers of the participating units.

Sec. 66.30 can be applied only by affirmative agreement
on the part of all participating units, and the performance
is limited by the specific terms of such agreements. Further,
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the agreement is limited to matters within the powers of
the units. It is questionable if a town, for example, could
enter into a co-operative agreement for the planning of im
provements outside its area, of a type which its statutory
powers would not permit it to carry out. A practical diffi
culty would also be presented in obtaining a meeting of the
minds on details of an agreement under sec. 66.30, if there
were involved a large number of municipalities with diverse
interests.

Your question above quoted appears to be related to a spe
cific situation involving 4 counties, 66 towns, 8 cities and 6
villages. Since cooperation under sec. 66.30 depends upon
voluntary agreement of all the units involved, including a
plan for prorating expenditures if sharing costs is contem
plated, it would seem that the difficulty of securing a meet
ing of the minds would, practically speaking, make it almost
impossible to form so extensive a planning project under
sec. 66.30. Certainly no municipality could be subjected to
assessment in the manner contemplated by sec. 66.945 with
out its contractual consent, unless the commission were or
ganized under that section.

The circumstance that agreements under sec. 66.30 are
limited to the exercise of powers and duties authorized by
statute would also involve limitations, where there are in
volved units with such varying statutory powers as coun
ties, cities, towns and villages.

It was probably not contemplated by the legislature that
either section should take precedence over the other; but
that either or both might be utilized according to the needs
and desires of the parties. One municipality might be a par
ticipant in a regional planning commission, and also be en
gaged in a cooperative project under sec. 66.30 at the same
time.

The commission's functions under sec. 66.945 are limited

to advice and recommendation similar to the functions of a
city planning commission under sec. 62.23 (2), (3), (4) and
(5). A local unit involved in the work of a regional plan
ning commission may adopt the recommendations or not, as
it chooses. See sec. 66.945 (11) and (12).
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The differences in purpose and scope of the two sections
would probably resolve, in most cases, the question which
should be applied.
The conditions imposed by the respective statutes seem to

point to an intent that sec. 66.945 would be used when the
activities are limited to general planning, affecting a sub
stantial number of political subdivisions with varying inter
ests ; and that sec. 66.30 would be utilized to plan and carry
out specific projects in which a small number of municipali
ties have a common interest.

II

Your second question is:

"(2) If the above proposed regional planning commis
sion comprising four counties is organized under Section
66.945, must the membership consist of one representa
tive from each of the 4 counties, 66 towns, 8 cities and 6
villages?"

Sec. 66.945 (B) requires that the regional planning com-
mipion "shall consist of one representative from each local
unit within the region," which elects to be included.
Although the governor or his representative designates

the boundaries of the region, sec. 66.945 (2) provides:

"* * * The governing body of any local governmental unit
may elect that such unit shall not be included within the
jurisdiction of any regional planning commission, by resolu
tion adopted by such governing body and filed with the gov
ernor or his designee."

Each of the units you have named is entitled to a repre
sentative if it is to be subject to the assessments prescribed
by sec. 66.945 (14).

III

Your third question is:

"(8) In view of the unwieldy nature of a commission
composed of 84 members, could the 4 counties, 8 cities (or
some of them) mutually contract for a joint planning
agency, of a membership to be determined by themselves,
under the provisions of Section 66.80, which states in sub
stance that cities, villages, towns and counties may contract
to do anything jointly that any of them may do separately?"
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As indicated in our discussion of your first question, coun
ties and cities are among the units which may enter co
operative agreements for planning such developments as
are within their respective powers. Since such arrange
ments are matters for voluntary agreement, all details such
as representation and allocation of cost would have to be
spelled out by contract. The participating units would not
be bound by statutory provisions relating to regional plan
ning, unless the planning commission is created pursuant to
sec. 66.945. Further, a joint planning agency organized un
der sec. 66.30 could not represent any units such as towns
or villages which did not enter the agreement.

In other words, co-operative planning under an agree
ment pursuant to sec. 66.80 does not involve a "regional
planning commission" in the sense that term is used in
sec. 66.945.

IV

Your fourth question is:

"(4) If the procedure under Section 66.30 should be fol
lowed, would such a regional planning commission be
capable of exercising all of the functions and duties enumer
ated in paragraphs (8), (9), (10) and (11) of Section
66.945, pertaining to regional planning commissions organ
ized under that section?"

Any agency operating under an agreement pursuant to
sec. 66.30, whether designated as a regional planning com
mission or otherwise, would have only such powers as are
agreed upon, and as are within the powers of the contract
ing municipalities. A more specific answer would require
consideration of the terms of an agreement or proposed
agreement, and of the powers of the municipalities involved.

V

Your fifth question is:

" (5) Specifically, would a regional planning commission
organized under Section 66.30 be eligible for participation
in the distribution of the Federal planning funds described
in Section 20.350 (45), Wisconsin Statutes, sometimes re
ferred to as Section 701 funds?"
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Sec. 20.350 (45) provides that funds received from
the federal government under P. L. 560, 83rd Congress,
are "to be expended in carrying out the provisions of
s. 15.845 (3) (j)".

Sec. 15.845 (3) (j) empowers the director of regional
planning:

"To do work to facilitate urban planning for smaller com
munities lacking adequate planning resources (including
surveys, land use studies, urban renewal plans, technical
services and other planning work but excluding plans for
specific public works) and to provide planning assistance
to cities and other municipalities having a population less
than 25,000 according to the latest decennial census; to do
similar planning work in metropolitan and regional areas
in co-operation with official state, metropolitan or regional
planning agencies empowered by law to perform such plan
ning; and to accept and use therefor any planning grants
made by the federal housing and home financing adminis
trator; all as provided by s. 701, Title VII, Urban Planning
and Reserve of Public Works, P. L. 560, 83rd congress,
ch. 649, 2nd session, or any acts amendatory thereof or sup
plementary thereto. It is the intent that as to work author
ized by this section^ the director may proceed under this
paragraph or under any other provisions of this section au
thorizing such work."

The foregoing provision contemplates that assistance
should be in the form of services rather than distribution
of money.

A planning group operating by contract under sec. 66.30
could not be considered an "official" regional planning
agency. However, assuming municipalities less than 25,000
participate in such an agreement, it is my opinion that the
foregoing provision authorizes the use of such funds to pro
vide planning assistance for such communities.
BL
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Navigable Waters—Words and Phrases—Riparian
Owner—If the owner of lands abutting navigable lake ex
cavates so that the lake waters flow over his land, sec. 31.23
precludes him from erecting barriers to exclude the public
from using such waters for navigation. He is not, however,
precluded from restoring the natural condition unless the
artiflcial condition has existed for such a period of time that
it is presumed to have become the natural one under the
rules of dedication.

March 6, 1958.

William E. Torkelson, Chief Counsel,
Public Service Commission.

You ask whether any violation of the statutes is involved
in the following situation:
An owner of riparian property located on a navigable

lake has created a pond or lagoon on his property and
dredged a portion of the lake (under contract entered pur
suant to statute), so as to create a navigable channel be
tween the lagoon and the lake. He has erected a fence at
the location of the former shoreline of the lake to prevent
access to the lagoon from the lake.

Sec. 31.23 (1) reads in part:

"Every person or corporation that shall obstruct any
navigable waters and thereby impair the free navigation
thereof, or shall place therein or in any tributary thereof
any substance whatever that may float into and obstruct
any such waters or impede their free navigation, or shall
construct or maintain, or aid in the construction or mainte
nance therein of any bridge, boom or dam not authorized by
law, shall forfeit for each such offense, and for each day
that the free navigation of such stream shall be obstructed
by such bridge, boom, dam or other obstruction, a sum not
exceeding fifty dollars. * *

Since the fence you have described is placed on the
"natural" shoreline rather than on the bed of the lake, the
inquiry whether it violates sec. 31.23 (1) involves two
questions:

(1) Is the water in the lagoon and the channel leading
from the lake "navigable"?
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(2) If it is not "navigable" within the statutory defini
tion, is it a "tributary" of navigable waters within the
meaning of sec. 31.23?

Sec. 30.01 (1) defines navigability of lakes as follows:

"All lakes wholly or partly within this state which have
been meandered and returned as navigable by the surveyors
employed by the government of the United States, and all
lakes which are navigable in fact, whether meandered or
not meandered, are hereby declared to be navigable and
public waters, and all persons shall have the same rights
therein and thereto that they have in and to any other navi
gable or public waters."

The lake with which the lagoon is connected is navigable
under the above definition. The question then arises whether
the artificial lagoon and channel, which are navigable in
fact and physically connected with the navigable lake, are
also navigable waters, with respect to which the public has
a right of access for recreational purposes.

It is said in 56 Am. Jur. 655:

1)0011 ii0i(j that the raising over abutting
property, by the improvement of a river, of water to a
depth sufficient to be capable of practicable general use by
the public for purposes of navigation, vests a right of navi
gation in the public."

See, also, 56 Am. Jur. 673-674, where it is said:

"Where a stream is navigable or floatable by nature, those
who have occasion to use it as such may do so, notwith
standing the improvement thereof by a riparian proprietor,
and may also have the benefit of such improvements as may
have been put on it, having reasonable regard to the rights
of the owner. * *

For application of the principle to lakes, see 56 Am. Jur.
544, discussed post.

There are few cases dealing with the exact question
whether the public has the right to use navigable waters
artificially created, which are connected with the waters of
a previously navigable lake. That may be because it is rare
for a riparian owner to deal with his property so as to en
large the lake and cut down his land. The more usual case
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involved in litigation is one in which the riparian owner
seeks to enlarge his land holdings by encroachments upon
the lake.

The case of Haase v. Kingston Co-operative Creamery
Asso., (198») 212 Wis. 585, 588, 250 N. W. 444, dealt with
the respective rights of the public, and the owner of adja
cent land, to title of the bed under artificially created wa
ters, not appurtenant to waters previously navigable. It was
held that the landowner retained title to the bed of an arti
ficial body of water created on his own land. The court rec
ognized, however, that the public's right to use the waters
for navigation is not dependent on ownership of the bed.
The court said:

"* * * It is not necessary to the enjoyment of those rights
that the title to the land under the artificially created water
should be in the state. * * *"

With respect to natural lakes, the rule is stated in 56 Am.
Jur. 544:

"If a person artificially raises the level of the waters of a
navigable lake so as to fiood his own lands, the public rights
in the lake will be correspondingly extended so long as such
artificial condition exists. * * *"

It is true that the case cited to that proposition, Village
of Pewaukee v. Savoy, (1899) 103 Wis. 271, 79 N. W. 436,
50 L. R. A. 836, 74 Am. St. Rep. 859, was overruled by
Haase v. Kingston Co-operative Creamery Asso., supra, so
far as it dealt with title to the bed under the waters. Re
moval of ice, which was involved in the House case was
deemed a perquisite of ownership of the bed rather than of
public rights to navigation. The care the court took to state
that its alteration of the rule as to title of the bed would not
affect the public rights of navigation, indicates that it did
not intend to overrule previously established principles as
to that phase of the question.
The following principles as to user were pronounced in

the Pewaukee case-.

«* * * When the owner of the land raised the lake level
so as to cover it, such land immediately became subject to
use by the public as a part of the natural lake bed, not by
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permission of the owner of the paper title, but by the same
right that the public used any other part of the lake. The
owner of the land possessed no right to exclude the public
therefrom so long as the waters of the lake were caused to
flow over the same. The principle is well settled that if the
volume or expa.nse of navigable waters be increased artifi
cially, the public right is correspondingly increased. Whis-^
lev V. Wilkinson, 22 Wis. 572; Volk v. Eldred, 23 Wis. 410;
Weatherby v. Meiklejohn, 56 Wis. 73; Smith v. Youmans,
96 Wis. 103; Mendota Club v. Anderson, 101 Wis. 479. As
the chief justice put it in the Mendota Club Case, the public
may use the increased volume of water the same as though
it had always been in that condition; that the right existed
from the start. So long as the artificial condition existed,
the person holding the title to submerged lands could not
exclude the public therefrom." (loc. cit. 103 Wis. 276-277)

One of the practical reasons for such rule was recognized
in Mendota Club v. Anderson, (1899) 101 Wis. 479, 493, 78
N. W. 185:

"* * * Although an artificial structure, which consider
ably increased the depth, the extent, and breadth of the wa
ters on the premises in question, yet the public had the right
to navigate such waters after they were so increased in vol
ume, the same as though they had always remained in that
condition. Whisler v. Wilkinson, 22 Wis. 572; Volk v. Eld--
red, 23 Wis. 410; Weatherby v. Meikeljohn, 56 Wis. 73;
Smithy. Youmans, 96 Wis. 103, and cases cited by Mr. Jus
tice Pinney on page 110. Certainly, persons navigating the
lake cannot be required or expected to carry with them a
chart and compass and measuring lines, to determine
whether they are at all times within what were the limits
of the lake prior to the construction of the dam."

Your question indicates that the very purpose of the chan
nel is to provide navigable connection between the lagoon
and the public lake. In that respect, the situation differs
from one in which a riparian owner diverts waters for pur
poses other than navigation, such as irrigation, or breeding
of muskrats, as discussed in Munninghoff v. Wisconsin Con^
servation Comm., (1949) 255 Wis. 252, 38 N. W. 2d 712.

If a riparian owner dug out a portion of his property
along a lake's shoreline, so that the new shoreline presented
no different appearance than the adjacent natural one, it
would probably not be contended that he had a right to erect
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a fence to exclude the public from the extended portion of
the waters. The difference in the shape of two enlargements
would hardly seem to warrant a difference in principle as to
use of the extended waters.

If such a difference in shape of the enlargement should
be deemed material, the statutory prohibition against plac
ing an obstruction in a "tributary" of navigable waters
(sec. 31.23 (1)) might become pertinent. The term "tribu
tary" is sometimes used in the sense of being subordinate
or auxiliary. (See Webster's New International Dictionary,
2d ed.) The natural meaning, with respect to waters, as
pointed out in The Anthony D. Nichols, (1931) 49 F. 2d 927,
930 is "a river or lake or other similar body immediately
connected with another body of water of larger size". The
legislative intent in sec. 31.23 (1) that "tributaries" should
include smaller bodies of water connected with a navigable
lake, even though the smaller bodies might not themselves
be navigable, is indicated by the prohibition against placing
in tributaries substances "that may float into" navigable
waters. If the term "tributaries" had been intended to in

clude only navigable waters, it would not have been neces
sary to use it at all; because the section otherwise pro
scribed obstruction of navigable waters.

The Wisconsin cases above cited indicate that the right
of public user commences at once when a navigable lake is
enlarged, although the right does not become irrevocable
until a sufficient period has expired to establish a dedication.

Stated in another way, the riparian owner who enlarges
a navigable lake consents as a matter of law to immediate

use by the public of the waters over his submerged land;
but he may revoke that consent at any time before the pub
lic rights have become fixed, by restoring the natural
condition.

That principle was enunciated in Village of Pewaukee v.
Savoy, (1899) 103 Wis. 271, 277, 79 N. W. 436, where it
was said:

"* * * As the chief justice put it in the Mendota Club
Case, the public may use the increased volume of water the
same as though it had always been in that condition; that
the right existed from the start. So long as the artificial con-
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dition existed, the person holding the title to submerged
lands could not exclude the public therefrom.
"It is not diflScult to see how a person who, by artificial

means, makes his land a part of the bed of a navigable lake
so that the water flowing over the same is rightfully used as
a part of the public waters and continues that situation for
a long time, loses the right to change the condition. The
creation of the condition, knowing that the public will have
a right to enjoy it, necessarily carries with it a presumed
intention that they shall enjoy it. A person is presumed to
intend the natural consequences of his deliberate acts. A
situation once created and continued for such length of time
that it would be considered a violation of good faith to the
public for the person responsible for it to change his posi
tion and restore the original situation, brings into play the
principle of estoppel in pais, which precludes him from re
voking what is legally considered a dedication of his land
affected by his acts, to the public use. * * *"
BL

School Board—Health Examination—School Employes
and School Children—Sec. 40.30 (10m) discussed relative
to examination of school employes and school children by
optometrist and physician and the use of the proper forms
for reporting or certifying such examination.

March 7, 1958.

Carl N. Neupert, M. D.,
State Health Officer.

G. E. Watson,
State Department of Public Instruction.

You have asked for my opinion on several questions relat
ing to sec. 40.80 (10m) (d) Stats, (ch. 200, Laws 1957)
and sec. 40.30 (10m) (a) Stats, (ch. 393, Laws 1957).

Sec. 40.30 (10m) (d) reads as follows: "Whenever health
examinations or physical examinations made under this sec
tion include the testing of vision, such examinations of vi
sion may be made by a licensed optometrist. Forms used
therefor shall so provide".
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That part of sec. 40.30 (10m) (a) relevant to this opin
ion reads: "The district board shall, as a condition of enter
ing or continuing employment, except in cities of the first
class, require a physical examination includng a chest
X-ray or tuberculin test, of every school employe of the dis
trict. If the reaction to the tubercular test is positive then
a chest X-ray shall be required. Additional physical exami
nations shall be required thereafter at intervals determined
by the board . . . The employe shall be examined by a li
censed physician in the employ of or under contract with
the district. If no such physician is employed or under con
tract, the examination shall be made by any licensed physi
cian selected by the employe ... The physician making such
examination shall prepare a report of his examination upon
a standard form prepared by the state board of health and
the department of public instruction. Such report shall be
retained in the physician's files and he shall make confiden
tial recommendations therefrom to the board and to the em
ploye on a form prepared by the state board of health and
the department of public instruction. The recommendation
form shall contain space for a certificate that the person is
free from tuberculosis in a communicable form. The cost of
such examinations, including X-rays and tuberculin tests,
shall be paid out of district funds".

Your first question is this: Does sec. 40.80 (10m) (d)
(ch. 200, Laws 1957) apply only to the examination of
school children provided for in sec. 40.30 (10m) (c), as
specified in the title of said ch. 200, or does it also apply to
sec. 40.30 (10m) (a), as repealed and recreated by ch. 393,
Laws 1957? It is my opinion that sec. 40.30 (10m) (d),
when it went into effect on June 19, 1957, applied not only
to sec. 40.30 (10m) (c), but also to sec. 40.30 (10m) (a),
as such section then stood. Thereafter, sec. 40.30 (10m) (a)
was repealed and reenacted by ch. 393, Laws 1957, going
into effect on July 25, 1957. I believe that sec. 40.30 (10m)
(d) is applicable to the recreated 40.30 (10m) (a) insofar
as the latter statute is merely a reenactment of its prede
cessor. This is so because insofar as a later law is merely
a reenactment of an earlier one, it will not repeal an inter
mediate act which qualifies or limits the first one, but such
intermediate act will be deemed to remain in force, and to
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qualify or modify the new act in the same manner as it did
the first. See Sutherland Statutory Construction, 3rd Ed.,
sec. 2036; George V. City of Asheville (1935), 80 F. 2nd 50,
56; 59 C. J. 926, 927.

My opinion that sec. 40.30 (10m) (d) when it went into
effect on June 19, 1957, applied not only to sec. 40.30 (10m)
(c), but also to sec. 40.30 (10m) (a), in its then form is
based on the fact that sec. 40.30 (10m) (d) refers to
"health examinations or physical examinations made under
this section . . .". The section alluded to is plainly sec. 40.30
in toto, which, at the time sec. 40.30 (10m) (d) was en
acted, covered, as it does now, the health examinations of
school employes (sec. 40.30 (10m) (a)) as well as school
children (sec. 40.30 (10m) (c)). The statutory language
makes it clear that sec. 40.30 (10m) (d) was meant to and
does apply to all health examinations covered by sec. 40.30.
It is true that the title to ch. 200, Laws 1957, reads; "An
Act to create 40.30 (10m) (d) of the statutes, relating to
testing of vision of school children by licensed optome
trists". This would indicate that sec. 40.30 (10m) (d) does
not apply to the health examinations of school employes,
but only to those of school children. However, the under
lined language of the title, which is in conflict with the
clear meaning and language of the body of sec. 40.30 (10m)
(d), may and should be ignored, since the title of an act
may not be used as a means of creating an ambiguity when
the body of the act itself is clear. Estate of Dusterhoft
(1954), 270 Wis. 5, 11.

You have submitted to us Form SGH3R, "Physician's
Record of School Employe Examination", prepared by your
agencies pursuant to sec. 40.30 (10m) (a). It is this form
to which I refer hereinafter, unless otherwise indicated.

You ask two questions relating to the effect of sec. 40.30
(10m) (d) on the above-mentioned form. Sec. 40.30 (10m)
(d) reads: "Whenever health examinations or physical ex
aminations made under this section include the testing of
vision, such examinations of vision may be made by a li
censed optometrist. Forms used therefor shall so provide".
With this underlined language In mind, you inquire if such

form is adequate, and if a statement in such form to the ef-
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feet that the testing of vision covered thereby may be made
by a licensed optometrist is required.

In my opinion, such a statement is required on the form,
and since the form as it now stands contains no such state

ment, it is inadequate. The form now has on its reverse side
the full text of sec. 40.30 (10m) (a), which, of course, pro
vides that the examination to which the form pertains, in
cluding the testing of vision, be made by a physician. To
comply with sec. 40.30 (10m) (d), there should be shown
on such form the fact that under such section a licensed op
tometrist, as well as a physician, may make the examination
of vision involved.

You also sent us a recommended Health Examination

Record form (Form SC'H-2) for examinations of school
children. This form sets out neither sec. 40.30 (10m) (c),
providing for health examinations of school children by li
censed physicians, nor sec. 40.30 (10m) (d). To achieve
compliance with the latter statute this form should set forth
such statute or an accurate restatement of its contents. It

should also set forth sec. 40.30 (10m) (c), or an accurate
restatement of its contents, not because there is a statutory
requirement to do so, but in order that no one should be
misled into believing that only optometrists could conduct
the testing of vision involved, an impression that might be
created if the form referred to sec. 40.30 (10m) (d) but
not to sec. 40.30 (10m) (c).

Pointing out that whereas sec. 40.30 (10m) (a) requires
examination and certification by a licensed physician, sec.
40.30 (10m) (d) contains no requirement for certification
by a licensed optometrist examining vision thereunder, you
ask if a licensed physician can "certify to the visual find
ings of a licensed optometrist". This question, I assume,
contemplates a situation where a school employe would be
examined by a licensed physician under sec. 40.30 (10m)
(a), who would conduct the examination except for the test
ing of vision, which would be done by a licensed optometrist
pursuant to sec. 40.30 (10m) (d).

There appears to be implicit in this question a belief that
under sec. 40.30 (10m) (a), the examining physician might
be required to certify the findings of the examining op-
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tometrist as to the vision of the school employe examined.
No such requirement exists. The only certificate required of
the examining physician under sec. 40.30 (10m) (a) is one
that the person examined is "free from tuberculosis in a
communicable form". He is not required to certify any other
findings, including his findings, if he tests the employe's vi
sion, as to such vision. It is therefore clear that the examin
ing physician, under sec. 40.30 (10m) (a) need not certify
the examining optometrist's findings. Since such findings
are not required to be certified, it would serve no useful pur
pose to discuss whether or not they can be certified by the
examining physician.
You ask the following question: "Is a separate distinct

form necessary for visual examination by a licensed op
tometrist (if such is performed) and, if so, is certification
of the vision tests performed by the licensed optometrist
also required?"
There is no statutory requirement for a separate form

covering the examination of a school employe's vision by a
licensed optometrist, nor is there a statutory prohibition
against the use of such a form. It is true that sec. 40.30
(10m) (a) refers to a "standard form" prepared by the
state board of health and the department of public instruc
tion, but I do not believe that the use of the singular "form"
therein would preclude the adoption of two forms for a
health examination thereunder, one of them designed to
cover examination of vision by an optometrist, the other to
cover a complete examination by a physician, from which
he could omit or strike the portion relating to vision testing
if an optometrist had performed such testing, or was to do
so. Under sec. 990.001 (1), words used in the Wisconsin
statutes importing the singular number extend and may be
applied to several things, unless to so construe them would
produce a result inconsistent with the manifest intent of the
legislature. Certainly the word "form", as used in sec. 40.30
(10m) (a), may be construed in the plural, where need be,
without producing such a result. It is therefore my opinion
that although a separate form covering the testing of vi
sion under sec. 40.30 is not necessary, your agencies may
adopt and use such a form if they find it administratively
desirable to do so.
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Whether or not such a form is adopted, certification of
the vision testing performed by a licensed optometrist is not
required. There is no such requirement in sec. 40.30 (10m)
(d), or in sees. 40.80 (10m) (a) or (c). As already noted
above, the certificate required by sec. 40.80 (10m) (a) re
lates only to the freedom from communicable tuberculosis
of the person examined.

Again contemplating a situation where a licensed optome
trist would conduct the vision testing part of an examina
tion of a school employe pursuant to sec. 40.80 (10m) (a),
you ask these questions:

1. Is the district school board required to pay for each
examination; i. e., the examination by the licensed physi
cian, and the vision testing by the licensed optometrist?
2. Is the district school board authorized to employ or

contract with a licensed optometrist for the purpose of mak
ing such visual examinations for school employes who elect
to have a separate visual examination by a licensed
optometrist?

Answering the first of these questions, it is my opinion
that the board must pay for both examinations. Sec. 40.80
(10m) (a), referring to the physical or health examina
tions of school employes required thereby, states: "The
cost of such examinations, including X-rays and tuberculin
tests, shall be paid out of district funds". The physical ex
amination of a school employe under sec. 40.80 (10m) (a)
includes, of course, an examination of vision, and from the
above-quoted language it is clear that the board must bear
the cost of that examination as part of the cost of the
physical examination of which it is a part, regardless of
the fact that it may be performed by a licensed optometrist
with a licensed physician conducting the balance of the
examination.

It should be observed that nothing in the language of sees.
40.80 (10m) (a) and (d) permits the inference that if a
school employe has the vision testing part of his examina
tion done by a licensed optometrist, he relieves the board of
its obligation to pay for the balance of such examination
performed by a licensed physician. Nor does anjrthing in
such statutes support a conclusion that, under such circum-
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stances, the board has no obligation to pay the examining
optometrist. The manifest intent of sec. 40.30 (10m) (d) is
to permit the vision testing part of the examinations in
question to be made by a licensed optometrist in lieu of a
licensed physician, if the person to be examined so desires.
The free choice of such person would be badly hampered if
he were required to pay for the examination of his vision
should he choose an optometrist to conduct it, but would re
ceive such examination gratis if performed by a licensed
physician. Certainly the legislature intended no such pen
alty to attach to the choice of an optometrist, and the want
of such intent is consistent with my conclusion reached
above that the board must pay for each examination under
the circumstances you describe.
The district school board, in my opinion, is not author

ized to employ or contract with a licensed optometrist for
the purpose of making examinations of vision for school
employes electing to have them made by an optometrist. The
powers of such board are limited to those conferred by stat
ute or necessarily implied from those so conferred or from
the duties imposed on the board. 78 C. J. S., Schools and
School Districts, sec. 119. While district school boards ordi
narily possess the power to contract, it has been held that
they have the power to enter into such contracts, and such
contracts only, as are expressly or impliedly authorized by
statute. 78 C. J. S., Schools and School Districts, sec. 270.
Sees. 40.80 (10m) (a), (c) and (d) contain no express lan
guage conferring upon district school boards the power to
employ or contract with a licensed physician for the purpose
above-mentioned. And it is my belief that neither such stat
utes nor sec. 40.30 in its entirety confer any power from
which the power here in question is necessarily implied. Sec.
40.30 (10m) (a) does refer to examination of the school
employe "by a licensed physician in the employ of or under
contract with the district", but such language pertains not
at all to optometrists, or to power in the board to employ
them or contract with them for the vision testing of school
employes. There remains the question of whether that power
is necessarily implied from the duties of a district school
board. Those are set forth in sec. 40.29. The character of

most of those duties is such that not even a remote relation-
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ship exists between them and the power in question. It is
conceivable that such power might be implied, however,
from the duty of the board to have control and management
over the affairs of the district (sec. 40.29 (1)), or from its
duty to exercise general supervision over the school (sec.
40.29 (12)). But it is not enough that the power in question
may or could be implied from such duties; what is required
is that it be necessarily implied therefrom; i. e., that the
power to employ or contract with licensed optometrists for
vision testing of school employes and/or school children be
necessary to the fulfillment of the duties above-mentioned.
That such power is not necessary to the fulfillment of those
duties is readily perceived. This being so, the board does
not derive that power from the existence of such duties, and
since it has not been given such power expressly or im-
pliedly, it cannot employ or contract with a licensed optome
trist for the purpose you mention.
JHMcD

County Board—Words and Phrases—Appropriation—
County Hospital—Farm machinery is "equipment" and not
"material" or "supplies" and sec. 59.08 (1) requiring com
petitive bidding not applicable; separate "hospital account"
not authorized; annual appropriation for county hospital
mandatory under sec. 46.18 (11). Non-budgeted appropria
tion requires two-thirds vote under sec. 65.90 (5) (a);
county board cannot tie hands of future board; trustees of
county hospital can be authorized to buy machinery.

March 14, 1958.

Franz W. Brand,

District Attorney,
Green 'County.

You have asked whether a county board can authorize
the trustees of the county home or hospital to purchase
farm machinery without the competitive bidding required
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by sec. 59.08 (1) Stats. By inference, it is understood that
this machinery is to be used in connection with certain lim
ited farming operations conducted at the county hospital.

Sec. 59.08 (1) provides:

"(1) All public work, including any contract for the
construction, repair, remodeling or improvement of any
public work, building, or furnishing of supplies or material
of any kind where the estimated cost of such work will ex
ceed $1,000 shall be let by contract to the lowest responsible
bidder. The contract shall be let and entered into pursuant
to s. 66.29, except that the board may by a three-fourths
vote of all the members entitled to a seat provide that any
class of public work or any part thereof may be done di
rectly by the county without submitting the same for bids.
This section shall not apply to highway contracts which the
county highway committee is authorized by law to let or
make."

The pertinent part of sec. 66.29 is sec. 66.29 (c), which
provides:

"(c) The term 'public contract' shall mean and include
any contract for the construction, execution, repair, remod
eling, improvement of any public work, building, furnishing
of supplies, material of any kind whatsoever, proposals for
which are required to be advertised for by law."

I concur in your opinion that the discussion and reason
ing in 35 0. A. G. 88, 91, is applicable to this case. Farm
machinery would be classified as "equipment" and not as
"supplies" or "material". Sec. 59.08 (1) would be inap
plicable and there would be no requirement for competitive
bidding. In this connection, notwithstanding the absence of
a statutory requirement, attention is invited to the general
discussion of competitive bidding on public works in Cvl-
len V. Rock County (1948), 244 Wis. 237, 240, and 40
0. A. G. 22, 24, 27.

You state that the county board is considering a resolu
tion which would authorize the trustees of the county hospi
tal to purchase necessary farm machinery, not to exceed a
total expenditure of $7,000 from the county hospital fund.
I understand that no specific amount has been budgeted or
appropriated for this purpose and expenses of the hospital
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are paid directly from income kept in a separate "hospital
account". You ask whether the adoption of such a resolu
tion would require a two-thirds vote, pursuant to sec.
65.90 (5) (a), which provides:

"(5) (a) Except as provided in paragraph (b), the
amount of tax to be levied or certified, the amounts of the
various appropriations and the purposes for such appro
priations stated in such budget, after any alterations
therein made pursuant to the hearing required by this sec
tion, shall not be changed thereafter unless authorized by a
vote of two-thirds of the entire membership of the govern
ing body of such municipality, except that in the case of
city boards of education transfers may be authorized by a
two-thirds vote of such boards for funds under their con
trol. Any municipality, excepting towns and one-room school
districts, which makes such changes shall give notice
thereof by publication, within 8 days thereafter, in a news
paper in general circulation in such municipality."

There is no authority for the creation of separate and dis
tinct funds out of the revenues belonging to the county.
21 0. A. G. 1056. These moneys are part of the general fund,
and surpluses existing at the end of the year must be used
as assets in the budget for the following year so as to re
duce the tax rate. 84 0. A. G. 345, 847.

First of all, in addition to the resolution to authorize the
purchases by the trustees, as proposed above, there must be
a proper appropriation of funds for that purpose. 22
0. A. G. 797. An annual appropriation for operation and
maintenance of a county home or hospital is required by
sec. 46.18 (11). This is mandatory and the county board has
no discretion in the matter. 21 0. A. G. 59, 63. Therefore,
unless the proposed resolution would be included in the an
nual budget, you are correct in your conclusion that the
passing of such a resolution would require a vote of two-
thirds of the entire membership of the county board, as
prescribed by sec. 65.90 (5) (a). See 35 0. A. G. 259, 261,
and 32 0. A. G. 301, 302. The requirement of the statute
concerning notice would likewise have to be complied with.
36 0. A. G. 646, 648.

Your letter indicates that several years ago the county
board passed a resolution generally empowering the county
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purchasing committee to "make purchases for the various
county departments". I understand that this resolution has
not been amended or rescinded. You ask whether the exist

ence of this earlier resolution would affect the validity of
the above proposed resolution. It is a well established prin
ciple that one legislature cannot bind the action of a subse
quent legislature. Forest County v. Laufflade County (1890),
76 Wis. 605, 609; Barnes v. City of Ja/nesville (1898), 100
Wis. 369. 877. Likewise, a county board cannot act so as to
tie the hands of a future board. 21 0. A. G. 1056, 1057; 26
0. A. G. 313, 314. Therefore, the proposed resolution, if
passed, would operate to rescind the old resolution to the
extent of any conflct between the two.
The statutory authority of a board of trustees of a

county institution, since revision of sec. 46.18, by ch. 268,

Laws 1947, has been limited to management. 87 0. A. G.
285. While the term "manage" as used in sec. 46.18 (1) is
difficult of precise definition, it would probably be construed
to include the purchase of equipment, as described in the
proposed county board resolution. 46 0. A. G. 9, 11. Once
the conditions stated herein have been met, there would be
little doubt that the proposed county board action authoriz
ing the trustees to purchase certain machinery would be a
proper delegation of power. 27 0. A. G. 489, 490; 37 0. A. G.
100, 104.
JEA

Real Estate Brokers' Board—Powers—^Authority of Wis
consin real estate brokers' board to regulate name or names
under which a real estate broker can do business discussed.

March 17, 1958.

Roy E. Hayes, Secretary,
Real Estate Brokers' Board.

You have asked certain questions in regard to the au
thority of the board to regulate the name or names under
which a real estate broker can do business.
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Sec. 136.05 (1) generally deals with the information
which an applicant shall file with the board, and subsec
tions (c) and (e) specifically provide:

" (c) The place or places, including the town, village or
city, street number and county, where the business is to be
conducted, and the manner in which the place of business
is designated;
"(e) Such further information as the board may reason-'

ably require to enable it to determine the trustworthiness
and competency of each applicant, including each member
of the partnership, or each officer of the corporation, to
transact the business of a real estate or business oppor
tunity broker or salesman or cemetery salesman in such
manner as to safeguard the interests of the public."

Wisconsin Administrative Code R. E. B. 2.03 deals with
examinations and subsection (5) thereof is entitled "Writ
ten Examination Waived". Subsection (5) (b) provides:

"(b) Change of broker's status. Individuals already li
censed as brokers under this board, either individually, as
corporation officers, or as members of a co-partnership or
co-partnerships, making application to this board to be li
censed as brokers under another title or firm name, or an
other form of organization, must make application in an
ticipation of a change in their form of organization or name
under which they conduct business and the application
shall be granted under the new name upon payment of the
usual fee, without examination, provided said title or trade
name does not conflict with any other title or trade name
already registered with the board."

Sec. 136.04 (1) provides that the board may promulgate
rules and regulations for the administering of ch. 136 and
for the performance of its duties and functions.
Such delegation of rule-making power is uniformly held

valid when adequate statutory standards are established to
guide the agency involved in declaring a rule.

Sec. 136.02, which requires that brokers be licensed, pro
vides in part:

ti* *  *■ Licenses shall be granted only to persons who are
trustworthy and competent to transact such businesses in
such manner as to safeguard the interests of the public, and
only after satisfactory proof thereof has been presented to
the board."
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Further, under sec. 136.08 (2), there are set forth some
twelve statutory grounds for the suspension or revocation
of a broker's or salesman's license. Subsections (b) (c),
(d), (i) and (k) provide:

" (b) Made any substantial misrepresentation with refer
ence to a transaction injurious to a seller or purchaser
wherein he acts as agent;
"(c) 'Made any false promises of a character such as to

influence, persuade or induce the seller or purchaser to his
injury or damage;
"(d) Pursued a continued and flagrant course of mis

representation or made false promises through agents or
salesmen or advertising;
"(i) Demonstrated untrustworthiness or incompetency

to act as a broker or salesman in such manner as to safe
guard the interests of the public;
" (k) Been guilty of any other conduct, whether of the

same or a different character from that specified herein,
which constitutes improper, fraudulent or dishonest
dealing;"

In general, an individual is entitled to a real estate
broker's license if he completes the application prescribed
by statute, files it with the board, pays the license fee there
for and is trustworthy and competent. The board, in gen
eral, determines competency from the application and writ
ten examination. Trustworthiness is usually determined
from information on the application and investigation, sup
plemented by oral interrogations in special cases.
The license issued to an individual real estate broker is

personal and runs to the individual. If "John Smith" is the
applicant and does business under the name and style of
"Smith Realty", which the statute contemplates is proper,
the license runs to "John Smith" and "the manner in which
the business is designated", "Smith Realty", is usually as
incidental as is the address given. The board is entitled to
information as to the manner in which the business is desig
nated just as it is entitled to information as to the address
of the business. The license does not, however, run to
"Smith Realty". It is noted that some individuals use at
least three designations of their business, and in the past
the board has apparently issued multiple certificates to one
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individual without an additional license fee; i. e., "John
Smith d/b/a Smith Realty"; "John Smith d/b/a Doe Re
alty"; "John Smith d/b/a Doe Associates", and you advise
that some licensees have indicated a desire to do business
under as many as ten different trade names.

As provided in sec. 136.07 (2), a corporate license runs
to the corporation in its own name and entitles the presi
dent or other officer designated to act as a broker. For each
other officer who desires to act as a broker on behalf of said
corporation, an additional license must be obtained at a re
duced fee. I interpret this to mean that said additional li
cense is issued in the name of the corporation, but shall in
clude thereon the name of the officer who is to act on the
behalf of the corporation.

In the case of a partnership, the license is issued to the
partnership.

Your attention is called to sec. 134.17, which prohibits
the use of a name purporting or appearing to be a corpo
rate name, with intent thereby to obtain credit, and which
name does wot disclose the real name or names of one or
more of the persons engaged in said business, without first
filing a verified statement in the office of register of deeds
of the county wherein the principal place of business is. See
also sec. 134.18.

The attempted use by an applicant or licensee of a name
which is identical with or similar to a name used by some
person, partnership or corporation already licensed by the
board, or identical with or similar to some well-known cor
porate name, may involve a question as to the competency
or trustworthiness of the applicant or licensee.
The applicant for a real estate broker's license has the

burden of satisfying the board as to the applicant's trust
worthiness and competency. State ex rel. Durham Corp. v.
Wisconsin Real Estate Brokers' Board (1927) 192 Wis. 396,
211 N. W. 292.

It is not the similarity of names which governs whether
or not the identical or similar name can be used. It is the
reason behind the use or attemped use that is material. If
misrepresentation, deceit or other improper motives are in
volved, then the board would be justified in refusing to is-
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sue the license on the grounds of incompetency or untrust-
worthiness. By the same token, the use of a name, similar or
identical with that of another licensee, by a licensee, may be
such that misrepresentation, false advertising, or improper
dealing are involved, and might constitute the basis for for
mal proceedings going to suspension or revocation of
license.

You specifically ask the following questions:

1. Whether the board has power to limit the use of the
name, "Doe," or any other name, including proper name, to
one licensee?

Clearly the board is without authority to limit the use of
a proper name to one person. If one John O. Smith is li
censed and another John 0. Smith makes application for a
license and that is his given name, the board cannot refuse
to license him because of the similarity of names. Where a
business or trade name, including a corporate or partner
ship name, is involved, the board is without power to refuse
arbitrarily to license merely because of the similarity of
names. In such cases the board can require the applicant to
show that the use of the same or similar name is not in
spired by a desire to cash in on the good will of a licensee
heretofore licensed, and that misrepresentation, deceit or
other improper motives are not intended. In this regard
geographic area of operation, intended scope of business
and certain other factors may be involved. It will be re
membered that the parties themselves may have adequate
legal remedy where identical or similar trade names are
used.

The same reasoning can be applied to the use of multiple
trade names by a licensee. The board cannot arbitrarily
prohibit an applicant or licensee from using multiple trade
names. Trade names are not prohibited by statute and have
long been held proper under the common law. Again, it be
comes a question as to the intent behind the intended use
of multiple trade names or the actual use to which they are
put which becomes material. The board is entitled to know
the various trade names under which a licensee does busi
ness and can by rule require the licensee to keep the board
advised at all times. If the intended use by an applicant goes
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to his competency or trustworthiness, the board would be
justified in denying the application. If the actual use by a
licensee results in misrepresentation of the tjnpe contem
plated in sec. 136.08 (2) (b), or violates sec. 136.08 (2)
(c) (d) (i) or (k), such improper use of multiple names
would be the basis for formal proceedings going to suspen
sion or revocation of license.

It appears that the board has exceeded its authority in

the enactment of R. E. B. 2.03 (5) (b).

2. Whether the board should be committed to the addi
tional administrative expense of issuing multiple certificates
to one individual without an additional fee?

This question is partially answered in the negative in 46
0. A. G. 1, wherein it is stated:

"You inquire first whether a person licensed as a real es
tate broker who wishes to do business under more than one
trade name need obtain a separate license under each trade
name.

"The answer to this question is, 'No.' The controlling
statutes, sees. 136.05, 136.06 and 136.07, Stats. 1955, pro
vide for the issuance of licenses only to individual persons,
partnerships, and corporations.
"As far as individuals are concerned, once the particular

individual has received a license and paid the fee therefor,
we find no warrant in the statute for charging a second fee
if he desires to do business under a second trade name. Ab
sent statutory authority, you have no power to collect or re
ceive an additional fee under such circumstances."

I find no statute which requires that a real estate broker
must display his license in his place of business, and there

appears to be no rule in this regard.
Sec. 100.18 (5) requires "any person, firm, corporation or

association engaged in any business mentioned * * * [in
cludes real estate and business opportunity brokerage busi
nesses] to keep a conspicuous sign posted on the outside of
his establishment and another conspicuous sign in the sales
room which sign shall clearly state the name of the associa
tion, corporation or individual who actually owns said mer
chandise, property or service which are being offered to the
public and not the name of any other person * * Persons
who have no control over the exterior of the building are
not required to have the exterior signs.
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While a license, properly posted, might qualify as the in
terior sign, it appears that some other and possibly larger
notice is contemplated.

It is my opinion that the board is not required to furnish
multiple certificates to any licensee.

'3. 'Whether or not a corporation using a name or proper
name as a part of its corporate name, but not having a real
estate broker's license, would preempt an individual from
using the same name or proper name when making appli
cation for a broker's license? Would the board, having
knowledge of the use of the name by a corporation not li
censed by the board, be permitted to deny the applicant the
use thereof?

These are really two questions and can both be answered
in the negative, as qualified by the foregoing discussion as
to the use or intended use of same or similar name, and use
or intended use of multiple trade names.
RJV

Corporations—Organization—^While a nonprofit stock
corporation lawfully organized prior to July 1, 1953 may
continue to operate under ch. 180, sec. 180.97 (1) is con
strued as not authorizing the organization of such corpora
tions under ch. 180 subsequent to July 1, 1953.

March 17, 1958.

Robert C. Zimmerman,
Secreta/ry of State.

You have inquired whether a non-profit stock corporation
may be lawfully organized under ch. 180, Wis. Stats.

Articles of incorporation for a municipal industrial de
velopment corporation have been submitted to your office
for filing. The articles provide among other things that no
part of the net earning of the corporation shall inure to the
benefit of any private shareholder or individual. The articles
further provide for the issuance of 5000 shares of class A
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common stock with no par value and for the issuance of
5000 shares of class B common stock with no par value. The
article relating to the issuance of these shares further
provides:

"* * * The class B common shares shall be repurchased
by the corporation, when not prohibited by law, at their
paid-in value on 90 days' written notice by the holder
thereof to the corporation. Neither class A common nor
class B common shares shall have any preemptive rights
that may exist under the laws of the State of Wisconsin."

Another article provides:

"Upon dissolution any assets over and above capital con
tributions shall be distributed as provided by resolution of
the Board of Directors, but such distribution shall be made
only to a charitable or other organization which shall
qualify as tax exempt organizations under Federal and Wis
consin Income Tax Laws."

You state that since the present ch. 180 became effective
it has been the policy of your office to refuse to accept such
articles for filing, and you invite our attention particularly
to sees. 180.02 (1), 180.12 (2) (b), and 180.97 (1).
Perhaps at the outset some brief mention should be made

as to the duties, if any, of the secretary of state to file ar
ticles which may not be fully in accordance with law.

Sec. 180.92 (1) now provides:

"(1) If the secretary of state finds that any document,
other than the annual report of a domestic or foreign cor
poration, required by this chapter to be filed in his ofilce
does not conform to law, he shall, within 10 days after the
delivery thereof to him, give written notice of his decision
to the person or corporation, domestic or foreign, delivering
the same, specifying the reasons therefor. Such decision
shall be subject to such judicial proceedings as are provided
by law, or such person or corporation, within 60 days after
receipt of the said notice of decision, may commence an ac
tion against the secretary of state in the circuit court of
Dane county by service of a summons and complaint to set
aside such finding, whereupon proceedings shall be had as
in other actions and the matter shall be tried de novo by
the court without a jury, and the court shall either sustain
the action of the secretary of state or direct him to take
such action as the court may deem proper."
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While as the above statute indicates the determination of
the secretary of state is not final, he at least has a duty to
see that the proposed articles are prima facie in conform
ance with law. This is no doubt a wise provision drafted in
the interests of protecting the public as well as the share
holders from the results which might be expected to flow
from the illegal formation of a corporation, and the impor
tant thing is that this precaution is taken before any con
siderable harm can be done.

Sec. 180.02 (1) provides:

" (1) 'Corporation' or 'domestic corporation' means a cor
poration organized for profit with capital stock which is
subject to the provisions of this chapter, except a foreign
corporation; and also means, to the extent provided in sec
tion 180.97, a corporation with capital stock but not organ
ized for profit."

This sheds some light on the problem but does not answer
the question. It does say that there can be such a thing as a
corporation with capital stock but not organized for profit.
However, there can only be such a corporation to the extent
that is provided in sec. 180.97.

Sec. 180.97 (1) reads:

"(1) DOMESTIC CORPORATIONS. After June 30,
1953 ch. 180 shall apply to all domestic corporations with
capital stock, regardless of when they were organized and
whether for profit or not, but any domestic corporation or
ganized under provisions other than those in ch. 180 and
corresponding prior general corporation laws shall be sub
ject to ch. 180 only to the extent that it is not inconsistent
with such provisions; any domestic corporation with capital
stock but not organized for profit which has before July 1,
1953, been organized under the general corporation laws or
any special statute or law of this state, shall be subject to
ch. 180 only to the extent that the provisions of ch. 180 are
not inconsistent with the articles or form of organization
of such corporation or with any provisions elsewhere
in the statutes or under any special law relating to such
corporation."

The first clause of the above provision leaves the door
wide open for nonprofit stock corporations. The words "re
gardless of when they were organized and whether for
profit or not" are about as all-embracing as human drafts
manship can devise.
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However, the last clause of the above provision casts
very grave doubts that the legislature intended the first
clause to be so broad as it sounds. It carries the implication
at least that after July 1, 1953, only stock nonprofit corpo
rations organized prior to that date are to be subject to
ch. 180. This implication arises from the well-known rule
of statutory construction that the expression of one results
in the implied exclusion of others,—expressio unius est
exclmio alterius. The result of this implication is that
stock nonprofit corporations formed after July 1, 1953, are
not subject to the provisions of ch. 180. If they are not sub
ject to the provisions of ch. 180 they may not be organized
under that chapter.

It would have been much more explicit if the legislature
had stated plainly that no stock nonprofit corporations are
to be organized under ch. 180 after July 1,1953. In this con
nection attention is directed to a well-written law review

article in 36 Marquette Law Review 1 by Professor Ken
neth K. Luce of the Marquette Law School. In this article
on "The Wisconsin Business Corporation Law" Professor
Luce calls attention at p. 4 to the fact that while the courts
could have taken the position that corporate provisions are
proper so long as they are not expressly restricted or pro
hibited by statute, the situation has been otherwise. Rather
the courts have taken the position on the whole that no or
ganization requirement or procedure is lawful unless ex
press authority for it can be found in the statutes. It is un
necessary here to go into the historical reasons which have
shaped this development.
In view of the rather strict rules of construction which

the courts apply to corporate authority, it is my opinion
that a nonprofit stock corporation cannot be lawfully or
ganized under ch. 180 subsequent to July 1, 1953, and sub
ject to the appeal provisions stated in sec. 180.92 (1) you
would be justified in finding that the proposed articles do
not conform to law.

This conclusion makes it unnecessary to discuss other
provisions such as sec. 180.12 (2) (b) mentioned in your
request, as this obviously relates only to authorized shares
in a corporation which is lawfully organized under ch. 180.
WHR
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Police—Roadblocks—Emergency Action—Sec. 349.02
gives authority to traffic officers to hold up, or reroute traf
fic when highways are blocked by storms, accidents, or
other conditions requiring emergency action. Agency em
ploying such personnel is not liable for accidents occurring
to vehicles, property, or highways as a result of such halt
ing or rerouting. Under special circiunstances, sees. 86.06
and 849.16 (1) extend authority to highway maintenance
personnel to hold up or reroute traffic where the highway is
unsafe for travel.

March 20, 1958,

Melvin Larson, Commissioner,
Motor Vehicle Department.

You have inquired as to the authority of enforcement
personnel and certain highway personnel to direct, control,
and reroute traffic in connection with emergency situations
such as an accident or a storm. You also inquired as to the
extent of this authority, and as to the liability of the
agency employing such personnel for damages occurring to
persons or property of others as a result of the exercise of
such authority.

Your first two questions read as follows and may be con
sidered together:

"1. Do traffic officers have authority to reroute or hold up
traffic when highways are blocked by storms, accidents or
other conditions requiring emergency action?
"2. What authority does this statute give enforcement

officers to temporarily close routes, hold traffic in place, or
divert traffic in case of emergencies? An example of this
would be a complete blocking of a highway by an accident
requiring temporary halting of traffic during clearing op
erations. In some cases rerouting of traffic is not feasible
because of the short duration of the delay, or highway
available for detour might be damaged by heavy vehicles."

Sec. 849.02, ch. 260, Laws 1957, provides:

"It is the duty of the police and traffic departments of
every unit of government and each authorized department
of the state to enforce chs. 846 to 848 [Rules of the Road,
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Equipment of Vehicles and Weight]. Police and traffic ofl&-
cers are authorized to direct all traffic within their respec
tive jurisdictions either in person or by means of visual or
audible signal in accordance with chs. 346 to 848. In the
event of fire or other emergency, police and traffic officers
and officers of the fire deparlanent may direct traffic as con
ditions may require notwithstanding the provisions of chs.
846 to 848."

The applicable portion of this section that pertains to
your first two questions may be abstracted as follows:

"* * * In the event of * * * emergency, police and traf
fic officers * * * may direct traffic as conditions may
require * *

A study of the common law relative to this aspect of the
law discloses that this section must be broadly interpreted.

One basic premise that should be kept in mind is the fact
that it is not an inherent or constitutional right, but rather
it is a privilege to operate a vehicle on the highways, and
that it is within the police power of the state to regulate
traffic for public safety and welfare. See American Digest
System, Automobiles, Key No. 5 (1). As stated by the Wis
consin supreme court in State v. Stehlek, (1958) 262 Wis.
642, 646:

"The weight of authority is to the effect that the driving
of an automobile upon public highways is a privilege, and
not a property right; and is subject to reasonable regula
tion under the police power in the interest of public safety
and welfare. * * *"

See, also. State v. Seraphine, (1954) 266 Wis. 118.
In order to carry out the spirit and intent of this section,

and the common law relative thereto, traffic officers must be
granted reasonable latitude in the measures they take to put
into effect this section. See 62 C. J. S., Municipal Corpora
tions, sec. 574. As stated in 62 C. J. S., Municipal Corpora
tions, sec. 575 a, p. 1109, "Policemen are guardians of pub
lic safety * * * [it is their duty] to direct and regulate traf
fic. Reasonable discretion must be left to police officers in
respect of performance of their duty. * * *" And further
(note 68), "Police officers are under a duty to anticipate un-
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due inconvenience which the public may suffer through ob
struction of traffic * * *" People, on Com/plaint of Whelan v.
Friedman, 14 NYS 2d 389.
The dearth of cases touching upon this question evidences

the fact that is is generally acknowledged that police officers
have the authority to do what is reasonable and necessary
under any set of special circumstances.
Your third question reads:

"3. If the answers to the above questions are in the af
firmative, is the agency employing such personnel liable for
accidents occurring to vehicles, property or highways as a
result of such halting or rerouting?"

There is no liability on the part of the agency employing
such personnel. This is because the direction or control of
traffic is a governmental function and, generally speaking,
where the exercise of this authority is not unreasonable and
does not produce a nuisance, no liability will lie on the part
of municipal corporations or political subdivisions of the
state for damages caused by its agents in the exercise of its
governmental functions. 62 C. J. S. 575. See, also, the cases
and authorities cited in sees. 665, 666 and 671 in 13 Cal-
laghan's Wisconsin Digest, Municipal Corporations.
In fact, the municipal government or political subdivision

responsible for the maintenance of the highway or street
may be liable for its failure to erect a barrier where the
highway or street is impassable because of construction, al
teration or repair. See The City of Milwaukee vs. Davis,
(1857) 6 Wis. 374, *377. And in recent years, the legisla
ture has seen fit to make counties, cities, villages and towns
liable for accidents occurring by reason of the insufficiency
or want of repairs of a highway. See sec. 81.15, Wis. Stats.
Of course, the state is immune from liability as a result

of accidents caused by acts of its agents. Houston vs. State,
(1898) 98 Wis. 481; Petition of Wausau Inv. Co., (1916)
163 Wis. 283; Holzworth v. State, (1941) 238 Wis. 63;
Trempealeau County v. State, (1952) 260 Wis. 602.
Your fourth question, which reads as follows, is answered

in the affirmative:

"4. Does authority to hold up or reroute traffic extend to
highway maintenance personnel?"
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Sec. 86.06 (1) provides:

"Whenever any highway is impassable or unsafe for
travel or during the construction or repair of any such
highway and until it is ready for traflfic the authorities in
charge of the maintenance or construction thereof may
keep it closed by maintaining barriers at each end of the
closed portion. The barriers shall be of such material and
construction and so placed as to indicate that the highway
is closed and shall be lighted at night."

This section, for the reasons given hereinbefore, may be
broadly construed and the wording of the section itself
gives ample authority on the part of highway maintenance
personnel to hold up or reroute traffic.
There is also additional statutory authority in this re

spect for special circumstances. Sec. 349.16 provides:

"(1) The ofl&cer in charge of maintenance in case of
highways maintained by a town, city or village, the county
highway commissioner or county highway committee in the
case of highways maintained by the county and the state
highway commission in the case of highways maintained by
the state may:
"(a) * * *

" (b) Impose special weight limitations on bridges or cul
verts when in its judgment such bridge or culvert cannot
safely sustain the maximum weights permitted by statute;
"(c) Order the owner or operator of any vehicle being

operated on a highway to suspend operation if in its judg
ment such vehicle is causing or likely to cause injury to such
highway or is visibly injuring the permanence thereof or
the public investment therein, except when s. 84.20 is ap
plicable or when the vehicle is being operated pursuant to a
contract which provides that the governmental unit will be
reimbursed for any damage done to the highway. Traffic
officers also may order suspension of operation under the
circumstances and subject to the limitations stated in this
paragraph.

* * *"

As previously stated herein, it may be negligence on the
part of maintenance personnel not to reroute traffic by
means of barriers where a highway or street is unsafe for
travel.

REB :WHW
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School District—County School Committee—^Where
school district B is attached to school district A by a county
school committee reorganization order effective at a future
date, the provisions of sec. 40.025, Stats. 1957, do not pre
clude institution of reorganization proceedings to attach
other territory to district A.

April 1, 1958.

George E. Watson,
State Superintendent of Public Instruction.

A county school committee order attaching school district
B to school district A provides it is to be effective July 1,
1958. You request an opinion whether until said order takes
effect on July 1, 1958, said county school committee or any
other reorganization authority is precluded under the provi
sions of sec. 40.025, Stats, as created by ch. 536, Laws 1957,
from entertaining reorganization proceedings or making an
order for the attachment of other territory, such as school
district C, to said school district A.

Sec. 40.025 (1), Stats., was created by ch. 536, Laws 1957,
to avoid conflicting reorganization proceedings and orders.
Pars, (a) and (b) thereof provide for the acquiring of ju
risdiction by a reorganization authority. Par. (c) thereof
provides as follows:

"(c) Jurisdiction, when acquired as prescribed in pars.
(a) and (b), continues until the reorganization authority
disposes of the matter before it, unless lost as provided in
par. (d). When the making of a reorganization order is
pending before a reorganization authority or such order has
been made, any other reorganization proceeding or order
made by that or any other reorganization authority, after
jurisdiction has been acquired as provided in par. (a) or
(b) and prior to the going into effect of an order made and
filed pursuant thereto, pertaining to all or any part of the
territory included in the order, is void."

The provisions of par. (d) of subsec. (1) then provide,
so far as here material, as follows:

"(d) Jurisdiction acquired pursuant to par. (a) is lost:
« « «

"2. Upon the making of an order denying the reorganiza
tion proposed by a petition or a resolution, provided that



Opinions of the Attorney General 87

until the expiration of 30 days after the mailing, as pro
vided in sub. (5), of such an order made by town or village
boards or city councils, acting alone or jointly, which denies
a reorganization proposed by a petition, no other reorgani
zation order shall J^e made and no other reorganization pro
ceedings commenced, pertaining to all or any part of the
territory included in said proposed reorganization, and any
such other order made or other proceeding commenced is
void;"

Under the provisions of par. (c) of subsec. (1), jurisdic
tion once acquired by reorganization authority continues
until it disposes of the proposal unless lost by coming within
one of the provisions of par. (d). The prohibition in said
par. (c) against the taking of any other reorganization pro
ceeding or the making of any other reorganization order is
made operative so that in the case where an order is made
it extends up to and including the time such order goes into
effect. However, by the language of par. (c) such prohibi
tion precludes any such other reorganization proceeding or
order only in respect "to all or any part of the territory
included in the order".

The prohibition against conflicting reorganization pro
ceedings or orders in sec. 40.025 (1) (d), of which subdivi
sion 2 is illustrative, uses different language. In said
subdivision 2, it is provided that jurisdiction of a reorgani
zation authority is lost upon the making of an order deny
ing the proposed reorganization. Thus, as soon as such an
order is made, the jurisdiction of the reorganization au
thority is lost and there is thereafter no longer any pro
ceeding pending that would come within the prohibition in
par. (c). If the order of denial is by local board action under
sec. 40.06, and it is filed, the statutes provide for an appeal
therefrom if taken within 30 days following the date of the
mailing out of such order. Subdivision 3 of par. (d) covers
the situation where action is taken denying a proposed re
organization but no formal order is filed within 10 days
after taking such action. If such denial is by local board ac
tion under sec. 40.06, there is statutory provision for an
appeal therefrom if taken within 30 days from the date the
action was taken. Similarly, subdivision 6a of par. (d)
covers the situation where a petition is filed under sec. 40.06



88 Opinions op the Attorney General

and the local board or boards do not take any action thereon
within 60 days. Such failure to act for that period consti
tutes a loss of jurisdiction. But again, in such a situation,
the statutes provide for an appeal if taken within 90 days
after the filing of the petition. Subdivisions 2, 3 and 6a of
par. (d) are to eliminate conflicts during such appeal pe
riods and provide that, notwithstanding jurisdiction is lost
by reason of the occurrence covered by the respective sub
division, during the provided appeal period no other re
organization order may be made and no other reorganiza
tion proceeding commenced relating "to all or any part of
the territory included in said proposed reorganization".
The language in par. (c) of subsec. (1) extends the pro

hibition to "all or any part of the territory included in the
order", whereas that in subdivisions 2, 3 and 6a of par. (d)
is different and extends the prohibition to "all or any part
of the territory included in said proposed reorganization".
It is obvious that the choice of language was deliberate in
that the language in all of the said subdivisions of par. (d)
is the same and covers situations only in which an appeal
can be taken from local municipal board action or inaction,
whereas par. (c) covers all situations where a reorganiza
tion proceeding is pending or a reorganization order has
been made, regardless of whether under sec. 40.03, sec. 40.06
or some other provision of the statutes providing therefor.
The language in the subdivisions of par. (d) "in said pro
posed reorganization" is the broader.
Where there is or is proposed an order that detaches ter

ritory from one school district and attaches such territory
to another school district, the territory so detached from
the first district and attached to the other is the only terri
tory included in such order. So, also, where a whole district
is dissolved and attached to another district, it is the terri
tory in such old district that is transferred to and made a
part of the other district, and so is the territory included in
the order. Where the parts of several districts are detached
therefrom and consolidated to form a new district or the
territory of several districts is consolidated to form a new
district, the territory so transferred and made to constitute
the new district is the territory included in that order.
Were it intended that such language "included in the

order" in par. (c) were to encompass more than just the
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territory transferred from one district to another, or the
territory composing the new or consolidated district, then
either the words "reorganized district" or "school district
affected", would have been used inasmuch as such terms are
defined in subsecs. (11) and (12) of sec. 40.01. If it were
meant to include not only the territory which is taken from
one school district and transferred to another but also the

territory of the district to which it is transferred, then the
words "reorganized district" would have been used, with
the meaning thereof as defined in subsec. (11) of sec. 40.01.
If it had been intended to include more than would come

within the definition of "reorganized district" and include
the remaining portion of a district from which the territory
is transferred, then the words "school district affected"
would have been used and the meaning would have been as
defined in subsec. (13) of sec. 40.01. Thus, it seems clear
that the language which was used means something differ
ent from either "reorganized district" or "school district
affected" and encompasses only the territory upon which
the order or proposed order operates directly.
The language in subdivisions 2, 3 and 6a of par. (d) be

ing "included in said proposed reorganization", the prohibi
tions therein extend to the territory which comes within
the definition of "proposed reorganized district" in subsec.
(11) of sec. 40.01. It is the creation of the proposed re
organized district which constitutes the "proposed reorgani
zation" and it is the territory in such "proposed reorganized
district" to which the language in pars. 2, 3 and 6a refers
as "included in said proposed reorganization".

Therefore, after an order of reorganization has been
made, the provisions in par. (c) of subsec. (1) of sec. 40.025
do not preclude any other reorganization proceeding being
commenced before that reorganization authority or any
other reorganization authority or preclude that reorganiza
tion authority or any other reorganization authority from
making a reorganization order, except that until such order
has gone into effect, no reorganization proceedings which
deal directly with that territory which is "included in the
order" may be commenced before the reorganization au
thority which made the order or before any other reorgani
zation authority and no reorganization order which deals
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directly with that territory may be made by the reorganiza
tion authority which made the order or by any other reor
ganization authority.

It is therefor my opinion that under the stated facts
where a county school committee order attaches school
district B to school district A effective July 1, 1958, the
provisions of sec. 40.025, Stats., do not preclude the im
mediate commencement of proceedings to attach school dis
trict C to school district A.

JEA

Board of Health—Sanitarians—Words and Phrases—
Sec. 140.45 regarding sanitarians, registration and em-
plojonent discussed. Registration of plumbing inspector as
a sanitarian is a question of fact and not of law.

April 3, 1958.

Carl N. Neupert,
State Health Officer,

Board of Health.

Chapter 580, Laws 1957, created sec. 140.45, Stats., which
relates to the registration of sanitarians and provides in
part as follows:

"(1) DEFINITIONS. When used in this section:
" (a) 'Sanitarian' is a person trained in the field of sani

tary science and technology who is qualified to carry out
educational and inspectional duties or to enforce the law in
the field of sanitation.

" (b) 'Board' is the state board of health.
" (c) 'Municipality' is a county, city, village or town.
"(2) REGISTRATION. In order to safeguard life, health

and property, to promote public welfare and to establish the
status of those persons whose duties in environmental sani
tation call for Imowledge of the physical, the biological and
social sciences, the board is authorized to establish mini
mum qualifications for the registration of sanitarians.
"(3) DUTY OF PUBLIC BODIES TO EMPLOY SANI

TARIANS. Any pertinent agency of the state and any mu
nicipality may employ, on a full-time basis, one or more
sanitarians, registered as provided in this section, who
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shall enforce laws and rules (as defined in s. 227.01 (3))
of the state and municipalities, relative to environmental
sanitation."

You have requested an opinion upon the following
questions:

"1. Does sub-section (3) of the sanitarians registration
act make it mandatory for municipal and state agencies re
quiring sanitarians in the conduct of their programs to em
ploy at least one sanitarian registered as provided in this
section?
"2. In the event the reply to question (1) is in the af

firmative, is it permissible for a municipality to employ an
'assistant health officer', 'health inspector' or an individual
with a title other than 'registered sanitarian' to perform all
or part of the duties of a sanitarian without supervision by
a registered sanitarian?
"3. Is a plumbing inspector a 'sanitarian' as defined in

sub-section (1) (a) and shall the Board certify a plumbing
inspector as a registered sanitarian pursuant to the provi
sions of either sub-section 5 (b) or 5 (c) of the statute?"

Sec. 140.45 (3) provides that any pertinent agency of the
state and any municipality "may employ" one or more reg
istered sanitarians. In the early case of Cutler v. Howard,
(1859) 9 Wis. 282 [*309], the court discussed the construc
tion to be given to a statute which uses the word "may" in
the following language:

"That rule as deduced from all the authorities is, to use
the clear and explicit language of Chancellor Kent, in New-
hurgh Turnpike Co, v. Miller, 5 John. Ch. R., 113, 'that the
word may means miLSt or shall only in cases where the pub
lic in*terests or rights are concerned; and where the public
[*312] or third persons have a claim de jure that the power
should be exercised.' For the complete application of this
rule it only remains to be determined in what cases the
rights or interests of the public or third persons are con
cerned and where they have a claim de jure to the exercise
of the power; and here fortunately there is no disagreement
among the authorities. The cases fully establish the doctrine
that when public corporations or officers are authorized to
perform an act for others, which benefits them, that then
the corporations or officers are bound to perform the act.
The power is given to them not for their own, but for the
benefit of those in whose behalf they are called upon to act;
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and such is presumed to be the legislative intent. In such
cases they have a claim de jure to the exercise of the power.
But where the act to be done is not clearly beneficial to the
public or third persons, the exercise of the power is held to
be discretionary."
"The ordinary and natural meaning of the word 'may,'

when used in a statute, is permissive and discretionary, not
mandatory, although it is construed as mandatory when
such construction is necessary to give effect to the clear
purpose and intent of the statute." Barber Asphalt Paving
Company v. City of Oshkosh, (1909) 140 Wis. 58, 121
N. W. 603.

In the case of Curry v. Portage, (1928) 195 Wis. 85, 217
N. W. 705, the court quoted the first sentence of the quota
tion given above from the case of Cutler v. Howard and
said:

"Where a third party may insist upon the exercise of
such a power it must appear that he has a right de jure, the
enjoyment of which depends upon the exercise of the power.
As stated in the syllabus in Kelly v. Mihvaukee, 18 Wis. 88:
'Where an authority is conferred upon a city council in
permissive language, it is still imperative upon them to ex
ercise it, if other persons have an absolute right to have it
exercised.' * * *"

I do not believe that either the public or third persons
could be said to have a right in law to have any state agency
or any municipality employ one or more sanitarians and I
do not believe that it is necessary to construe the word
"may" in 140.45 (8) as mandatory in order to give effect
to the clear purpose and intent of that statute. Hence, it is
my opinion that said statute does not require any state
agency or municipality to employ one or more registered
sanitarians.

It may be that this question was prompted partly by the
fact that sec. 140.45 (8) is entitled "DUTY OF PUBLIC
BODIES TO EMPLOY SANITARIANS." However, under
sec. 990.001 (6), "The titles to * * * subsections * * * of
the statutes are not part of the statutes".

Since your second question was predicated upon an af
firmative answer to the first one, no further discussion
thereof appears to be necessary.
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In connection with your third question, you advise as
follows:

"The Board has received an application from a plumbing
inspector for registration as a sanitarian pursuant to the
provisions of sub-section 5 (c) of the statutes. There is a
question as to whether the duties of a plumbing inspector
are equivalent to those enumerated in sub-section (c). Nor
mally the duties of a plumbing inspector include determina
tions as to whether particular installations comply with
laws and codes which are intended to protect public health
and because of this consideration a plumbing inspector's
duties may qualify him for registration as a sanitarian just
as would that of a food, meat, milk, market or restaurant
inspector. However, since the law does not specifically men
tion plumbing inspectors as being eligible for registration,
there is a question as to whether the Board is empowered
to register plumbing inspectors pursuant to either sub
sections 5 (b) or 5 (c) of the statute."

Section 140.45 (5) (ch. 530, Laws 1957) provides:

"(5) CERTIFICATION OF REGISTRATION. The
board, upon application (on forms prescribed by it) and
payment of the prescribed fee, shall certify as a registered
sanitarian any person who has satisfied it by satisfactory
evidence that:
"(a) He has passed the examination given pursuant to

sub. (4), or
"(b) He, on or before the effective date of this section

(1957), has passed a civil service examination given by the
state or any municipality as certified by the state, or by any
city, village, town or county personnel agency, qualifying
him as a sanitarian; food, meat, milk, market or restaurant
inspector; sanitary inspector; or housing inspector, or
"(c) He has been employed for not less than 2 years

prior to the effective date of this section as a sanitarian;
food, meat, milk, market or restaurant inspector; sanitary
inspector; or housing inspector by the state, any munici
pality of this state."

I cannot advise as a matter of law that a plumbing in
spector who makes the proper application and pays the pre
scribed fee either should or should not be registered as a
sanitarian. Such a person should be certified as a registered
sanitarian if he satisfies the state board of health that on or

before the effective date of sec. 140.45 (5) he has passed a
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civil service examination given by the state or any munici
pality as certified by the state, or by any city, village, town
or county personnel agency, qualifying him as a sanitarian;
food inspector, meat inspector, milk inspector, market in
spector, restaurant inspector, sanitary inspector or housing
inspector, or if such person satisfies the board of health that
he has been employed for not less than 2 years prior to the
effective date of sec. 140.45 (5) by the state or any munici
pality of the state as a food inspector, meat inspector, milk
inspector, market inspector, restaurant inspector, sanitary
inspector or housing inspector. If the person in question is
seeking registration under sec. 140.45 (5) (c), and is now
a plumbing inspector, it would seem unlikely that he was
ever employed for at least 2 years as a food, meat, milk,
market, restaurant or housing inspector and question
probably would be whether he was so employed as either a
sanitarian or a sanitary inspector. In any case, the question
of whether he meets the qualifications of sec. 140.45 (5)
(b) or (c) is a question of fact for determination by the
state board of health and not a question of law for deter
mination by me.
JRW

State Treasurer—Wisconsin Investment Board—Deposit
of Securities—^Rights of state treasurer and Wisconsin in
vestment board to deposit securities in or outside of state,
agreement as to transfer, and liability therefor discussed.

April 11, 1958.

Dena a. Smith,
State Treasurer.

Your recent letter requests an opinion upon the following
3 questions:

"1. As the State Treasurer of Wisconsin I am the cus
todian of all securities. Do I have the sole right under Chap
ter 25.19 to deposit such securities in vaults either in or
outside of the State of Wisconsin, and does the Wisconsin
Investment Board also have this sole privilege?
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D9 State Treasurer of Wisconsin and the
Wisconsin Investment Board have to agree on the transfer
of securities to vaults either in or outside of the State of
Wisconsin?

"3. Can the State Treasurer be held responsible (to the
people of the state) for the removal of these securities from
the vaults of the state treasury?"

Your letter does not contain any statement of the circum
stances which prompted this request, but the last paragraph
of your letter requests an early reply "since the removal
of these securities is expected to take place very shortly".
Upon investigation it appears that the request stems from
a plan of the state of Wisconsin investment board to
move certain stocks and non-governmental negotiable
bonds to a depository in the city of New York. Most
of said stocks and bonds presently are in your custody. I do
not understand that you regard the proposed depository as
unsafe or that you have suggested the use of a different de
pository. Under the proposed plan the state of Wisconsin
investment board will give you its receipt for all of the se
curities which it proposes to move and immediately there
after will obtain a receipt therefor from the depository and
deliver such receipt to you.

Sec. 25.19, Stats., provides:

"The state treasurer shall be ex ofiicio treasurer of the
state of Wisconsin investment board and shall give an addi
tional bond in such amount and with such corporate sureties
as shall be required and approved by the board, the cost of
which shall be borne by the board. Any of the securities
purchased by the state of Wisconsin investment board for
any of the funds whose investment is under the control of
the board may be deposited by the board or the state
treasurer in vaults or other safe depositories outside of the
office of the state treasurer, and either in or outside of the
state of Wisconsin, but a safe-keeping receipt shall be de-
Hvered to the state treasurer for all securities so deposited.
Every such safe-keeping receipt shall describe the securities
covered thereby and be payable on demand, without condi
tions, to the state of Wisconsin investment board or to any
designated fund under the control of the board or to the
state treasurer,"
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Sec. 25.17 (1) provides that the state of Wisconsin in
vestment board "* * * shall have power and authority and
it shall be its duty:

"(1) To have exclusive control of the investment and
collection of the principal and interest of all mon^s loaned
or invested from any of the following funds: * *

The funds which are listed in sec. 25.17 (1) include all of
those which own any of the securities which are to be moved
to the New York depository.
In Attorney General ex ret. Blied, et at. v. Levitan, (1928)

195 Wis. 561, 563-565, 219 N. W. 97, the question presented
was whether the state treasurer could safely permit the an
nuity board, which is one of the predecessors of the state of
Wisconsin investment board, to deposit with a bond holders'
protective committee certain bonds in which it had legally
invested funds of the state retirement system. The institu
tions which issued the bonds had become insolvent and were
in liquidation. The annuity board deemed it for the best in
terests of the state retirement system to deposit the bonds
with the bond holders' committee under trust agreements
designed to protect the interests of the bond holders. In de
ciding that the annuity board had authority to take the pro
posed action, the court said:

"Sec. 42.24, Stats., provides that 'The state treasurer
shall be ex officio treasurer of the Annuity Board and of the
State Retirement System, and shall give an additional bond
in such amount and with such corporate sureties as shall be
required and approved by the Annuity Board, the cost of
which shall be borne by the state.' This is all we find in the
State Retirement Law relating to the duties of the state
treasurer with reference to funds belonging to the State
Retirement System. This provision of law does no more
than make the state treasurer the mere custodian of the
funds and securities belonging to the State Retirement Sys
tem. He is merely the treasurer of the Annuity Board. He is
charged with no responsibility concerning the investment
or management of the funds and securities belonging to the
State Retirement System. Being merely the custodian of
these funds and securities, the management of which is
vested exclusively and comprehensively in the Annuity
Board, he can incur no liability in making such disposition
of the funds and securities deposited with him as may be
directed by the Annuity Board. His duty is to safely keep
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such securities while in his custody, and there his duty
ends.
"These considerations are sufficient to indicate that the

state treasurer could incur no liability or obligation by
complying with the order of the Annuity Board in the in
stances here presented. * * *
"* * * The original investments made by the Annuity

Board in these bonds were authorized by law. The question
now confronting the Annuity Board is not a matter of in
vestments. It is a matter of realizing upon the investments
lawfully made. No statute in express terms confers this
duty upon the Annuity Board, but that such power and
duty follows as an incident to the power and duty expressly
conferred on the board * * * cannot be doubted. * * * it
would seem that this fund should enjoy the benefit of the
same business management that private owners are privi
leged to accord their individual affairs.
"Having arrived at the conclusion that it is the duty of

the Annuity Board to realize upon these securities, we
should not read into the law any limitations upon the meth
ods which the board in the exercise of sound business
judgment may employ to that end. * * *"

Without attempting to analyze all of the reasons for the
proposed transfer of securities, it may be said that in the
judgment of the state of Wisconsin investment board sub
stantial savings will result to the funds which own the se
curities if they are deposited at or near the city in which
the income is paid and to which the securities must be sent
for collection when they are called or mature.
In answer to your first question, it is my opinion that

under sec. 25.19, in certain circumstances you as the cus
todian of the securities in question would have the right to
deposit these securities in a vault or other safe depository
outside of your office and either in or outside of the state of
Wisconsin. To cite one example, if your vault in which the
securities are now stored were damaged by an explosion,
tornado or earthquake to the extent that you regarded the
vault as an unsafe place in which to keep the securities, I
believe that you would have authority to move the securi
ties to a vault or other safe depository inside or outside of
the state of Wisconsin upon obtaining a safe-keeping receipt
therefor in the form specified in sec. 25.19. In these circum
stances it would be your sole right to transfer the securities.
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Under the proposed plan of the state of Wisconsin invest
ment board, however, you will cease to be the custodian of
the securities. Under these circumstances, as pointed out in
36 O.A,G. 504, 507, "The state treasurer is merely the cus
todian of the safe-keeping receipts as he would be the
custodian of the securities covered by them if such securi
ties were delivered to him". You will then have no duty
beyond that of safely keeping the receipts for these
securities.

After the state of Wisconsin investment board has ob

tained the securities and given you a proper receipt for
them, said board has the right under sec. 25.19 to deposit
such securities in a vault or other safe depository outside of
your office and either in or outside of the state of Wiscon
sin, provided it delivers a safe-keeping receipt to you as
required by said statute. Under the latter circumstances, it
is my opinion that the state of Wisconsin investment board
has the sole right to remove the securities as planned.
In answer to your second question, it is my opinion that

the state treasurer and the state of Wisconsin investment
board do not have to agree on any transfer of securities to
vaults either in or outside of the state of Wisconsin.

Sec. 25.19 specifies that the securities may be deposited
as provided therein "by the board or the state treasurer".

Sec. 990.01 (1) provides:

"In the construction of Wisconsin laws the words and
phrases which follow shall be construed as indicated unless
such construction would produce a result inconsistent with
the manifest intent of the legislature:

"(1) GENERAL RULE. All words and phrases shall be
construed according to common and approved usage; but
technical words and phrases and others that have a peculiar
meaning in the law shall be construed according to such
meaning."

The word "or" denotes one or the other of two or several

persons, things, or situations, and not a combination of
them. Central Standard Life Insurance Company vs. Davis,
(1956) 10 111. App. 2d 245, 134 N. E. 2d 653.
The word "or" in a statute is to be given its normal dis

junctive meaning unless such construction renders the pro-
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vision in question repugnant to other provisions of the stat
ute. In re Rice, (1947) 165 Fed. 2d 617, 83 U. S. App. D. C.
26.

The word "or" in a statute may be construed as the
equivalent of "and" where it is necessary in order to recon
cile the provisions of the statute with each other and with
the evident design of the legislature. Attorney General vs.
West Wisconsin Raihvay Company, (1874) 36 Wis. 466.
There is no indication, however, that the word "or" in

sec. 25.19 was to have any meaning other than one com
monly attributed to it.
Your third question is answered in the negative upon the

basis of the language of the court in the Blied case, supra,
wherein it was stated "the state treasurer could incur no
liability or obligation by complying with the order of the
Annuity Board in the instances here presented".
JRW

Counties—Jurisdiction—Juveniles—Courts—^Where par
ents and child reside in county A and child attends school
in county B, venue for prosecution for truancy lies in
county A as does prosecution for delinquency, which may
occur in county B.

April 29, 1958.
Albert J. Cirilli,

District Attorney,
Oneida County.

You have asked for my opinion on this question, now
stated in the exact language employed by you: under sec.
40.77 of the Wisconsin Statutes, can the parents of a child
between the ages of 7 and 16, attending the Lakeland Union
High School located in Minocqua, Oneida county, Wiscon
sin, who is habitually truant, be prosecuted in Oneida
county where said parents and child are legal residents of
Vilas county, assuming, of course, the facts to show that
the parents would be guilty for the said child's truancy?
In my opinion, venue for this offense lies in Vilas county,

where such parents and the child reside. The pertinent part
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of sec. 40.77 reads as follows: "Any person having under
his control a child between the ages of 7 and 16 years shall
cause such child to attend some school regularly to the end
of the school term, quarter, semester, or other division of
the school year in which he is sixteen years of age * * *
The statute penalizes the above-described person if he fails
to cause the child to attend school as required thereby,
although disobedience of the child is a good defense. The
offense contemplated by the statute is an omission to act,
i.e., a failure to act so as to cause the child in question to
attend school as required by the statute. Where such an of
fense is involved, the weight of authority holds that venue
lies in the county where the act should have been per
formed. See Gilmour v. State (1952) 230 Ind. 454,104 N.E.
2nd 127, 128; U. S. v. Commerford (1933) 64 F. 2nd 28,
32; 22 C.J.S. Criminal Law, sec. 173. In the situation
you describe, the child resides in Vilas county. It is in that
county where the acts of the parents, designed to cause the
child to attend school, would ordinarily begin and end,
although the school itself was in another county. Since the
failure to perform such acts would take place in Vilas
county, it is there that offense would occur, and venue would
be in that county.

It is conceivable, of course, that the parents, aware of
their child's reluctance to attend school, might drive him to
the school in Oneida county to assure his attendance. But I
do not believe that such an extraordinary measure is re
quired of parents to meet the duty imposed by sec. 40.77
(1). Since it would not be required, the failure to take it,
which would involve a failure to act within Oneida as well

as Vilas county, would not constitute an offense triable in
either county.

Although no Wisconsin case has been found expressly
adopting the rule that where the offense is an omission to
act, the venue is usually the jurisdictional locality where
the act should have been performed, approval of that rule
may be inferred from the holding in Adams v. State (1916),
164 Wis. 223, 226, 159 N.W. 726 and the citing of State
V. Dvoracek, (1908) 140 Iowa 266,118 N.W. 399, in support
thereof. In the Adams case, it was held that the place where
the children were, not where the father was, during the pe-
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riod complained of, fixed the venue of a prosecution for
nonsupport of children. The reasoning behind such holding
was not given, but several cases were cited in support
thereof, among them the Dvoracek case. The Dvoracek case
also held that venue in nonsupport cases was in the county
where the duty of providing for the wife and children
should be discharged, and reached this holding by reasoning
that the matter involved (a) a duty of support, and (b) an
omission to perform such duty (the offense), and that
where such duty was owed, there the offense occurred when
there was a failure to meet it, and in that county was the
proper venue for the offense. In substance, the reasoning of
the Dvoracek case was an adoption of the rule above-
mentioned, so it is accurate to say that when in the Adams
case our supreme court cited the Dvoracek case in support
of its holding it implied its approval of such rule.
My opinion is also asked on a second question, which is as

follows: under sec. 48.12 (2) would a child who attends
the Lakeland union high school located in Minocqua, Oneida
county, Wisconsin, but who is a resident of Vilas county,
and who is habitually truant from school, be subject to the
jurisdiction of the juvenile court of Oneida county or Vilas
county?

This question, I believe, is answered by sec. 48.16, the
relevant part of which reads as follows: "Venue for any
proceeding under ss. 48.12 and 48.13 shall be in any of the
following: the county where the child resides, the county
where he is present * * * Under the circumstances of
truancy you describe, the child in question would not, at
least ordinarily, be present in Oneida county, so as to give
the juvenile court of Oneida county jurisdiction over him by
reason of the provision of sec. 48.16, placing venue for any
proceeding under sec. 48.12 in the county where the child
is present as well as the county of his residence. If the child
is not present in Oneida county, venue would, of course, be
only in the county of his residence under sec. 48.16, or in
any other county where he might be present. If the child,
though habitually truant, were to be present in Oneida
county at some time during the period of his truancy,
venue would then lie in Oneida county as well as in Vilas
county. However, even if that were so, practical considera-
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tions might indicate that institution of the appropriate pro
ceeding under sec. 48.12 should be undertaken in the county
where the child resided, rather than in a county where he
was only present as a visitor for a day or less, if that were
the case.

JHM

Motor Vehicle Department—Investigation of Complaint—
Commissioner of the motor vehicle department has a duty
to investigate complaints and to hold hearings to determine
if a motor vehicle distributor has unfairly and without just
provocation cancelled the franchise of a motor vehicle
dealer within meaning of sec. 218.01 (3) (a) 17.

April 80, 1958.

Melvin 0. Larson, Commissioner,
Motor Vehicle Department.

You ask for advice as to when and under what circum
stances it is your duty to hold hearings to determine if
licensees under ch. 218, i.e., manufacturers or distributors,
have unfairly and without just provocation cancelled fran
chises of motor vehicle dealers in this state.
You include with your question the file with regard to a

dealer who has had his franchise cancelled by the U. S. dis
tributors for a foreign car corporation. The distributor is a
licensee under ch. 218 and is authorized to franchise dealers
within this state.

You were notified by a letter dated December 20, 1957 by
Hoffman-Porsche Car Corporation, U. S. distributors for
Porsche cars, located at 448 Park Avenue, New York 22,
New York, the licensed distributor concerned in this mat
ter, that the Wisconsin Auto Sales Company was no longer
a dealer for the sale of Porsche automobiles. The letter went
on to state that the authorization for Wisconsin Auto Sales
Company, located at 8008 North Third Street, Milwaukee
12, Wisconsin, would expire on March 1, 1958, due to
inability to obtain and supply sufficient Porsche cars. (Your
opinion request was received March 24, 1958.)
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Sec. 218.01 (8) (a) 17 provides that a license issued to
the distributor may be revoked by the commissioner if the
distributor has "unfairly, without due regard to the equities
of said dealer and without just provocation, canceled the
franchise of any motor vehicle dealer".

It is evident that this is a regulatory and remedial statute
enacted under the police power to regulate manufacturers
and distributors who wish to establish dealers and outlets

for their products in this state. The general rule is that
remedial statutes are to be liberally construed to effectuate
the purpose of such legislation. 50 Am. Jur. 392, Holl v.
City of MerHll, (1947) 251 Wis. 203, 28 N.W. 363.
The obvious purpose of the statute is to protect this state

from unscrupulous manufacturers and distributors who in
duce citizens of this state to invest considerable sums in

facilities to handle the sale of automobiles and then cancel

the franchise without just cause. As our supreme court
said in Kuhl Motor Co. v. Ford Motor Co., (1955) 270 Wis.
488, 498, 71 N.W. 420 in regard to sec. 218.01 (3) (a) 17:

"* * * * The state has thus made it crystal clear that the
unfair cancellation of a dealer's franchise without provoca
tion and without considering the dealer's equities is against
the public policy of this state."

and at page 502 the court says:

"It would seem reasonably clear that one of the chief ob
jectives of the legislature in enacting sec. 218.01, Stats.,
in so far as it seeks to regulate the dealings between auto
mobile manufacturers and dealers, is to promote fair deal
ing, which, of course, is a legitimate exercise of police
power."

It is my opinion that the statute in question places a duty
upon the commissioner of the motor vehicle department to
ascertain whether a manufacturer or distributor has un
fairly cancelled a franchise of a Wisconsin motor vehicle
dealer where the case is properly presented by verified com
plaint by an individual, or where the department's own
investigation discloses probable grounds for holding a hear
ing to determine whether such cancellation was unfair.
You mention that you have been of the opinion that to

hold hearings on these matters would be to determine con
tract rights between the distributor and the franchise
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holder. You feel that you would be, in effect, sitting as a
court on the termination of the contract rather than on the
question of whether the licensee has committed some act
which requires that you revoke the license to do business in
this state.

This seems to be an unfounded fear. You are not to de
termine whether the franchise should be reinstated after
it has been canceled. That is a private contractual matter
between the distributor and the franchise holder. What you
are concerned with is the conduct of your licensee, the dis
tributor, in dealing with Wisconsin franchise holders. In
that respect, you, as the licensing agency, will be judging
the conduct of your licensee and not whether the franchise
holder has any cause of action against the distributor.
Obviously, if you should revoke the license of the distribu
tor, the franchise could not, under any circumstances, be
reinstated and the dealer would be left to his remedies
under law. You, as licensor, have a continuing duty to deter
mine whether your licensees meet the standards required
under the statute. To that end, it is proper for you to con
duct investigations and hold hearings to aid you in deter
mining whether the conduct of any given licensee requires
that his license be suspended or revoked.

It is well established that boards and commissions
charged with the supervision of certain classes of business
may investigate a licensee upon complaint that he has vio
lated regulatory statutes or standards of conduct in dealing
with the public, or on the motion of the regulatory agency.
A licensee is under discipline of the authorities to whom he,
as licensee, is subject. Kenneth Nolan v. Wis. Real Estate
Brokers* Board, et al., decided April 8, 1958, 3 Wis. 2nd
510. The public policy upon which ch. 218 is grounded is
further made clear by the authority confided in you by sec.
218.01 (5) which empowers you to define unfair practices
between licensees in the motor vehicle industry and trade.

Accordingly, you are advised that it is proper for you,
and, in fact, it is your duty, to investigate complaints of
unfair cancellation of dealer franchises and to hold hearings
in the manner provided for in the Wisconsin Administra
tive Code, Chapter MVD 1. If you receive complaints which
are not verified, you should either conduct an investigation
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on your own motion, or request that a verified complaint be
filed before proceedings are initiated, as provided in your
administrative rules. Careful attention should be paid to
the notice of hearing and statement of issues to properly
apprise the respondent of the issues to be determined at
such hearing.

The provisions in sec. 341.49 (2) have been considered
and it is not felt that the sixty-day notice period required
of the manufacturer or distributor limits the period during
which a complaint may be entertained against such licensee.
I note that the attorney for the complainant in the instant

case has offered to furnish formal pleadings to initiate pro
ceedings. I suggest that you direct him to so proceed.
LLD

Statutes—Regional, Planning Commission—Municipali-
—Functions of regional planning commission and local

governmental units under sec. 66.945 discussed.

April 30, 1958.

C. Stanley Perry,
Corporation Counsel,

Milwaukee County.

You have requested my opinion concerning certain
aspects of sec. 66.945, Wis. Stats., which deals with re
gional planning commissions.
Your first question asks: Under sec. 66.945 (2), up to

what time may the governing body of any local govern
mental unit elect not to be included within the jurisdiction
of any regional planning commission?

Sec. 66.945 (2) provides:

"A regional planning commission may be created by the
governor, or such state agency as he may designate, upon
petition in the form of a resolution by the legislative body
of a local governmental unit. Such a petition shall evidence
the existence of an unmistakable interest in a regional plan
ning commission and demonstrate the need for such a com
mission. The governor, or his designee, after receipt of such
a petition, and upon finding that there is a need for a re
gional planning commission, shall create the regional plan-
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ning commision by order and shall designate the area and
boundaries of such a commission's jurisdiction taking
into account the elements of homogeneity based upon,
but not limited to, such considerations as topographic and
geographic conformations, extent of urban development,
the existence of special or acute agricultural, forestry, con
servation or other rural problems, uniformity of social or
economic interests and values, park and recreational needs,
civil defense, or the existence of problems of physical, social
and economic problems of a regional character. The govern
ing body of any local governmental unit may elect th^t such
unit shall not be included within the jurisdiction of any
regional planning commission, by resolution adopted by
such governing body and filed with the governor or his
designee."

The above language should be construed in light of sec.
66.945 (14), which deals with budget and service charges.
This statute provides that a regional planning commission
shall annually prepare and approve a budget, the amount
of which charged to any local governmental unit to be in
proportion to respective equalized values of land in the unit
and region.
Even if the legislature intended, as appears to be the

case, that a local governmental unit may elect to withdraw
from the jurisdiction of a regional planning commission at
any time, it does not follow that a governmental unit can
avoid its proportionate share of the regional budget. Such
annual budgets necessarily must be prepared based on the
assumption that the governmental units under the jurisdic
tion of the regional planning commission at the time of the
preparation and approval of the budget will remain a part
of the commission, at least for fiscal purposes, for the entire
period covered by the budget. To conclude otherwise would
make the task of preparing a budget almost impossible and
would certainly impose grossly disproportionate financial
burdens on the remaining governmental units which did
not elect to withdraw from the jurisdiction. Such a con
struction would also be patently opposed to the general
policy behind sec. 66.945, which is to encourage and assist
local governmental units to plan and act cooperatively and
more effectively on matters of common interest. The em
phasis is on mutual and cooperative planning and develop
ment. See sec. 66.945 (10).
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It is a well settled rule that a statute is to be interpreted
not only by its exact words, but also by its apparent general
purpose. School Directors of Pelican v. School Directors of
Rock Falls, (1892) 81 Wis. 428, 433, 52 N.W. 1049. It is my
conclusion, therefore, that any governmental unit may elect
not to be included in the jurisdiction of its regional plan
ning commission at any time but that this would not oper
ate to relieve such governmental unit from sharing in the
expenses already incurred or approved in the budget by the
regional planning commission.
Your second question asks: May a city or village elect not

to come under even though a county board petitions to come
under the jurisdiction of a regional planning commission?
The answer is yes. Sec. 66.945 provides:

"(1) DEFINITIONS. For the purpose of this section
'local governmental units' or 'local units' shall include cities,
villages, towns and counties.
" (2) * * * The governing body of any local governmental

unit may elect that such unit shall not be included within
the jurisdiction of any regional planning commission, by
resolution adopted by such governing body and filed with
the governor or his designee."

Your third question asks in effect if there is any differ
ence under sec. 66.945 (2) in the right of a local govern
mental unit to elect not to be included in the jurisdiction of
a proposed regional planning commission as compared to
electing to withdraw from an already existing regional plan
ning commission. This is in effect answered in the above
answer to question 1. Subject to conditions therein men
tioned, a local governmental unit may at any time elect to
be not included.

Your fourth question is: Assuming a county board peti
tions the governor to be a part of the regional planning
commission and after a finding that there is a need the gov
ernor creates the commission, is it then possible for any
municipality to refuse to be a part of the commission on the
theory that they never petitioned in the first instance for
the formation of a commission and should not be required
to even institute any election to withdraw?
Amendment No. 1, A., to Bill No. 513, S. proposed to

amend the bill so that the first sentence of 66.945 (2),
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Stats., would read "* * * upon petition in the form of a reso
lution by the legislative body of each governmental unit
containing any area which would he included in the juris
diction of the regional planning commission" (Italic
indicates change.) This amendment failed. However, the
bill passed and became ch. 466, Laws 1955, and created
sec. 66.945. This would indicate that the legislature con
cluded that it would permit the creation of a regional plan
ning commission without the consent of each and every gov
ernmental unit having any area affected, so that it would
be possible for a local governmental unit to come under the
jurisdiction of such a regional commission initially without
its approval. However, the rights of the local units are
amply protected by the simple procedure they may follow at
any time to be excluded from the commission's jurisdiction
subject to limitations discussed above.
Your fifth question is: If a county board petitions pursu

ant to sec. 66.945 (2) to be a part of a regional planning
commission and a finding of need results and the governor
creates a commission, is it possible for every city, village or
town who has not elected not to be included to claim

entitlement to have one representative on the regional plan
ning commission pursuant to sec. 66.945 (3) ?

Sec. 66.945 (3) provides that "The regional planning
commission shall consist of one representative from each
local unit within the region * * From the plain language
of the statute, it is manifest that each local governmental
unit within the region is entitled to a representative on the
commission. This was pointed out in an opinion from this
office dated March 4,1958. These local units including cities,
towns and villages are entitled to this representation on the
commission notwithstanding that they may not have joined
in the petition to the governor which brought about the
creation of the commission.

Your sixth question is: Under sec. 66.945 (14) (b), if
the county board petitions to become a part of the regional
planning commission and presumably represents the entire
county as a "local governmental unit", are the proportion
ate charges based on the county's total valuation strictly
county charges or is it implied that they may be certified
to municipalities within the county for payment by the re
spective municipalities according to their valuations?
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Sec. 66.945 (14) (b) provides:

"Where one-half or more of the land within a county is
within a region, the chairman of the regional planning
commission shall certify to the county clerk, prior to Au
gust 1 of each year, the proportionate amount of the budget
charged to the county for the services of the regional plan
ning commission. Unless the county board finds such
charges unreasonable, and institutes the procedures set
forth below for such a contingency, it shall take such neces
sary legislative action as to provide the funds called for in
the certified statement."

This statute must be read in conjunction with sec. 66.945
(14) (c) which provides:
"Where less than one-half of the land within a county is

within a region, the chairman of the regional planning com
mission shall before August 1 of each year certify to the
clerk of the local governmental unit involved a statement
of the proportionate charges assessed to that local govern
mental unit. * * *"

An examination of both statutes discloses that the legis
lature intended the county should bear the entire expense
"Where one-half or more of the land within a county is
within a region * * This is supported by the requirement
that the certification be made to the county clerk rather
than to the various city, village or town clerks as provided
in sec. 66.945 (14) (c). The controlling factor is the frac
tional part of county land within the region, without regard
to whether the county board initiated or joined in the peti
tion. Furthermore, there is no basis for an inference that
the county may apportion these charges to subordinate gov
ernmental units within the county in any manner different
from the usual procedure followed in breaking down the
cost of operation of county government to local units.
Your seventh question is: If the county board acts as

described above and petitions the governor for membership
and the governor thereafter creates the commission, may
certain municipalities within the county elect not to come
under as per sec. 66.945 (2), and if the municipalities not
electing to come under still constitute more than one-half of
the land within the county, then does the county absorb the
charge as a county charge or may it certify the proportion
ate charges based on municipal valuations to the remaining
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municipalities who still desire to be under the jurisdiction
of the commission?

This Question is answered by the answers to questions 1,
3 and 6 above.

Your eighth question is: If less than one-half of the land
within a county is within a region as per sec. 66.945 (14)
(c), presumably on the theory that numerous municipalities
have elected not to be included within the region (rather
than on the theory that the periphery of the region might
bisect a county), is it clear that only the remaining munici
palities will bear the proportionate charges based on their
proportionate valuations and the county is not to absorb
the charge as a county charge so that the municipalities who
have elected not to come under would in a sense have to

contribute toward the support of the commission since it
would be a part of the county property tax annually fixed
by the county board?

Sec. 66.945 (14) (c) is clear that where less than one-
half of the land within a county is within a region the
charges of the regional planning commission are to be
shared proportionately by the local governmental units
involved. Since the county is used here as the starting point,
the use of "local governmental unit" in this subsection
necessarily refers to a governmental unit subordinate to
the county, such as city, village or town. Thus, in this situa
tion, the chairman of the regional planning commission
certifies directly to the city, town or village clerks the state
ment of proportionate charges assessed to that particular
city, town or village. Under these circumstances, there is no
provision by which the county board is required to pay any
of these charges or apportion them to subordinate units of
government. Moreover, as indicated above, the determining
factor which brings this statute into operation is the exist
ence of less than one-half of the land within a county
within the region. Although this certification must be made
before August 1 of each year, the critical date for deter
mining what county land is to be included in the region for
service charges is the date the budget is approved. See an
swer to question one above. Aside from this, the matter of
whether the amount of county land in a region is due to a
withdrawal by certain governmental units or otherwise is
of no consequence.
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Your ninth question can best be answered by dividing it
in two parts. The first part reads: "If more than one-half
of the land is within the region, is the law clear on the point
that the charge is to be strictly a county charge with no
right of chargeback to municipal units?" The answer is yes.
Sec. 66.945 (14) (b) is clear. There is no authority for the
county board to charge back these expenses only to the sub
ordinate governmental units included in the region. See sec.
70.63. The county only has such powers as are expressly
conferred upon it or necessarily implied therefrom. Dodge
County V. Kaiser, (1943) 243 Wis. 551, 557.
The second part of your ninth question reads :"**** if

less than one-half of the land within the county is within the
region, then is it to be a strictly local charge with the county
accepting the charges and charging them back or as an
alternative the Regional Planning Commission certifying
the proportionate charges to the municipal units within the
county who are under the jurisdiction of the commission?".

Sec. 66.945 (14) (c) allows no choice or alternative
method. The statute directs that the chairman of the re
gional planning commission shall certify to the clerk of the
local governmental unit involved a statement of the propor
tionate charges assessed to that local governmental unit. As
discussed above, this can only refer to the governmental
units within the county and not the county itself.
JEA
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Licenses and Permits—Highways—Farm Machinery—
Sec. 348.05 regarding width limitations of vehicles operated
on a highway discussed with particular regard to imple
ments of husbandry whether being operated temporarily on
the highway or being transported for repairs.

May 13, 1958.

Melvin 0. Larson, Commissioner,
Motor Vehicle Department.

You request interpretation of sec. 348.05 (2) (a) and
sec. 348.05 (3), and in connection therewith have submitted
five separate questions which present themselves in con
nection with your enforcement of the statutes in question.
Your questions are as follows:

"1. Are farmers included in sec. 348.05 (3), under all cir
cumstances of operation of such implements?

"2. If your opinion is 'no', are farmers included when mov
ing such implements for purposes of repair?

"3. If your opinion to question 1 above, is 'yes', are Sections
348.05 (2) (a) and 348.05 (3), compatible?

"4. Does the word 'moved' in line 3 of sec. 348.05 (3), in
clude both towed implements and implements trans
ported on another vehicle?

"5. What is the meaning of 'temporarily operated upon a
highway', in sec. 348.05 (2) (a). * * *"

The statutes in question read as follows:

"348.05 Width of vehicles. (1) No person without a per
mit therefor, shall operate on a highway any vehicle having
a total width in excess of 8 feet, except as otherwise pro
vided in this section.
"(2) The following vehicles may be operated without a

permit for excessive width if the total outside width does
not exceed the indicated limitations:
"(a) No limitation for implements of husbandry tempo

rarily operated upon a highway;
((iH if '¥

"(3) OVERWIDTH FARM MACHINERY. Notwith
standing any provision of this section to the contrary farm
tractors exceeding 9 feet in width and all other farm ma
chinery and implements of husbandry exceeding 8 feet in
width may be moved over the highways of this state by
dealers or for the purposes of repair without special permit
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between the hours of 7 a.m. and 4 p.ni. on Mondays through
Thursdays and from 7 a.m. to 11:30 a.m. on Fridays sub
ject to this section. A pilot vehicle shall accompany and
travel 500 feet ahead of the machinery being moved or
towed. Both the pilot vehicle and the fa^ machinery being
moved shall carry an upright sign which shall be no less
than 4 feet wide and 3 feet high on a vertical standard hav
ing an elevation of 10 feet above ground leyel. The back
ground of the sign shall be in red with lettering thereon at
least 6 inches high on both sides to read as follows:
'DANGER . . . OVERWIDTH . . . MACHINERY'. Such
overwidth vehicles shall not operate on any Wisconsin high
way which is part of the national system of interstate and
defense highways without special permit."

In construing this section of the statutes, it is appropriate
to consider the rule of statutory construction which dictates
that any exception in a statute contrary to its general enact
ing clause be strictly construed and that all doubts be re
solved in favor of the general provision rather than the
exception. 59 Corpus Juris, p. 1092; Palmer v. State Board
of Assessments, (1939) 226 Iowa, 92, 283 N.W. 415;
Hargett v. Kentucky State Fair Board, (1949) 309 Ky. 132,
216 S.W. 2d 912. However, it is also important that those
construing the statutes should give the most reasonable
meaning intended by the legislature. See International
Union v. Wisconsin Employment Relations Bd., (1947) 250
Wis. 550, 558, 27 N.W. 2d 875, 28 N.W. 2d 254 and Suther
land on Statutory Construction, 3rd Ed § 4908.

Sec. 348.05 (3) is an addition to the 1957 vehicle code
created by ch. 54 and amended by ch. 471, Laws 1957.
Draftsman's notes in the Wisconsin legislative library in
regard to these two chapters indicate that ch. 54 was de
signed to allow dealers to move overwidth farm tractors,
equipment and implements of husbandry and was not
intended to apply to farmers. Ch. 471 was an amendment to
allow dealers the privileges granted in ch. 54 and to extend
such privileges to anyone if the moving is for the purpose
of securing repairs.
Under sec. 348.05 (2) (a) (enacted under ch. 260, Laws

1957), I construe the intent of the legislature to be that no
limitation as to width should apply to implements of hus
bandry being operated on the highway in the ordinary
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course of such husbandry operations. This exception would
not apply to moving of such overwidth implements either
by truck or trailer, self-propelled or towed, in connection
with delivery of new units to a farmer. A dealer would not,
in that case, be using or operating an implement of hus
bandry in the ordinary course of husbandry operations and
a special permit would be necessary in each case. Applying
the same rule of statutory construction, sec. 348.05 (2) (a)
would not allow a farmer to move oversized farm imple
ments over the highways to a village or city for the purpose
of repairing implements. The exception would not apply
because the farmer would not be operating in the course of
husbandry operations. Thus, the term "temporarily oper
ated upon a highway" is a restrictive term, applying to the
husbandry operations for which such implements are used
in their recognized type of work.
For instance, a farmer may have his farm separated by

a highway and find it necessary to move implements from
one part of the farm to another across the highway, or he
may have land separated by other farms and find it neces
sary to move his implements on the highway in order to
perform his husbandry operations. It is clear that in those
situations the farmer would be exempt from width limita
tions imposed by sec. 848.05 (2) (a). However, where the
purpose of being on the highway is other than to go to or
return from husbandry operations, a special permit would
be needed for overwidth vehicles.

Ch. 471, Laws 1957, amended ch. 54, which applied only
to dealers, by the addition of the words: "or for the pur
poses of repair," and a prohibition against operation of
exempt vehicles on any of the highways which constitute a
part of the national system of interstate and defense high
ways. The caption in connection with this chapter omitted
any reference to dealers, and merely read: "AN ACT to
amend 85.455 of the statutes as created by chapter 54, Laws
of 1957, relating to moving overwidth farm machinery on
highways without permit".
Thus, ch. 471 broadened the exceptions created in ch. 54

to include anyone moving farm tractors, faim machinery
or implements of husbandry over certain highways and
during certain hours for purposes of repair.
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Accordingly, in answer to your first question, farmers
are not included under all circumstances of operation of
such implements. In answer to question two, farmers are
included when moving such implements for purposes of
repair. Question three needs no answer in view of our reply
to your first question.
Your next question is in regard to the use of the word

"moved" in line three of sec. 348.05 (8). In 44 O.A.G. 103,
which was rendered on May 31, 1955, in regard to sec.
85.45 (2) (a), you were advised that the exception therein
which applied to "implements of husbandry temporarily
propelled or moved on the highway" did not include the
transportation of new farm machinery by motor truck or
trailer from the dealer's place of business to a farm for
delivery to the farmer purchaser.
Without repeating the reasoning used in the above opin

ion regarding the primary purposes of limiting width of
vehicles on public highways, I am of the opinion that the
legislature has not extended the exception under sec. 348.05
(3) to include transporting of overwidth machinery by
motor truck or trailer, since such a vehicle could not be
classed as a farm tractor, farm machine or implement of
husbandry. A farm tractor is defined in sec. 340.01 (16) as
"a motor vehicle designed and used primarily as a farm
implement for drawing plows, mowing machines and other
implements of husbandry". A farm machine is not defined
in the vehicle code, although it appears to be practically
synonymous with implement of husbandry, which is defined
under sec. 340.01 (24) as "a vehicle or piece of equipment
or machinery designed for agricultural purposes and used
exclusively in the conduct of agricultural operations".
The legislature has been in session during two terms

since the opinion in 44 O.A.G. was rendered. It has not seen
fit to change the ruling presented in that opinion, and such
acquiescence on the part of the legislature must be inter
preted to be agreement with the opinion. Had the legisla
ture desired to extend the exception under 348.05 (3) to
include transporting of farm implements on trucks by
dealers, they could have easily done so by the addition of
the words "or transported by truck or trailer" after the
word "moved" in line three.
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Accordingly, you are advised, in answer to your fourth
question, that the word "moved" does not include the trans
portation or towing of implements by another vehicle un
less the other vehicle is also an implement of husbandry as
defined by sec. 340.01 (24).
In regard to your last question, I wish to remind you that

the phrase "temporarily operated upon a highway" of course
is modified by the preceding words "implement of hus
bandry". Our previous discussion in regard to sec. 848.05
(2) (a) indicated that the intention was to allow only such
movement as is in connection with the husbandry opera
tions of the owner, and, therefore, it is first necessary for
your officers to determine whether the movement is, in fact,
a normal functional operation as contemplated by the stat
ute. See Mason et al. v. Case, (1939) 2 2d Wash. 33, 97
P. 2d, 165, 169. The word "temporarily" is defined in
Webster's New Collegiate Dictionary as being transitory
or lasting for a time only. Whether or not an operation is
temporary would be subject to fact determination in each
case, and the mere fact of a movement of several miles
would not necessarily remove the operation from the tem
porary class.
LLD

County Board—Circuit Court—Salaries—^Under sec,
252.071, in a single county circuit, county board may not
elect to pay different salary supplements to circuit judges
concerned.

May 13, 1958.

Joseph W. Bloodgood,
District Attorney,

Dane County.

You state that the county board of Dane county has for
several years, pursuant to resolution, appropriated $1500.00
per year to supplement each of the circuit judge's salaries
for branches 1 and 2 of Dane county circuit court. However,
you state that, contrary to your advice, the county board
has refused, by formal vote, to appropriate a similar (or
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any) sum to supplement the salary of the judge of the
newly created branch No. 3 of Dane county circuit court. It
is understood by inference that the duties of all the judges
concerned are substantially the same.
In substance, you ask the following question:

In a county which comprises a judicial circuit having sev
eral branches, may the county board, acting under sec.
252.071, Wis. Stats., elect to pay different amounts to sup
plement the salaries of the various circuit judges presiding
over their respective branches of the circuit court?

Since you have indicated that the above is the only ques
tion concerning which you wish advice, this opinion does
not inquire into or discuss other related questions not
included in your request.
As amended by ch. 252, Laws 1957, sec. 252.071 provides

as follows:

"In every judicial circuit each county of such circuit may
pay to each circuit judge of such circuit, a sum which shall
not exceed in the aggregate $3,000 for the entire circuit as
annual salary, payable as other salaries in said county, out
of the county treasury, in addition to the salary paid
him out of the state treasury and that provided for in
s. 252.016 such sum as the county board of each county
shall determine."

The particular language of the statute which is here sig
nificant is "* * * each county ♦ * * may pay to each circuit
judge of such circuit a mm which shall not exceed in the
aggregate $3000 * * * in addition to the salary paid him
out of the state treasury * * * such mm as the county board
shall determine". The use of the singular forms of "a sum"
and "such sum" indicates that the legislature intended that
the action of any particular county board should deal only
with a single mm. Sec. 990.001 (1). This interpretation is
further supported by the use of "salary paid him" in the
statute. The conclusion is inescapable that the legislature
must have intended this statute to enable county boards to
supplement the salaries of circuit judges as might be re
quired by variations in local conditions, such as changes in
work load and economic conditions. In single county cir
cuits, which are the only ones having more than one judge.
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there is no basis for an inference that the legislature in
tended to permit the county board to supplement the vari
ous circuit judges' salaries unequally. To interpret the
statute otherwise would produce obvious absurdities and a
statute should not be construed so as to work an absurd

result. Laridaen v. Railway Express Agency, Inc. (1950),
259 Wis. 178, 47 N.W. 727.
I concur in your conclusion that under the provisions of

sec. 252.071 in a single county circuit having more than one
circuit judge, the county board may not elect to pay differ
ent salary supplements to the various circuit judges
concerned.

JEA

Public Welfare—Diagnostic Center—Appropriations and
Expenditures—Division between state and county of funds
collected for care of patients at the Wisconsin diagnostic
center, under sec. 46.04 (3) should be in proportion to the
amount charged against each.

May 26, 1958.

Wilbur J. Schmidt, Director,
Department of Public Welfare.

You ask whether collections recovered for care of pa
tients at the Wisconsin diagnostic center, under sec. 46.04
(3) should be apportioned equally between the state and
the county of legal settlement, or in proportion to the
amounts originally charged against each.
Under sec. 51.08, the amount charged against the county

of legal settlement for care at the diagnostic center is $5 a
week. To apportion collections recovered equally between
the county and state would result, in most cases, in counties
receiving more than was charged against them.
The governing statute is sec. 46.04 (3) which reads:

"Liability of a patient or relative under s. 46.10 for care
and maintenance at the diagnostic center shall be at the
same rate as charged for the institution from which the
patient was transferred, and any collections shall be pro
rated with the county of legal settlement based on such
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rate. When a patient is transferred directly from the diag
nostic center to the Wisconsin general hospital the provi
sions of s. 46.115 shall apply."

In using the term "prorate", the legislature may be pre
sumed to have had in mind the common meaning of the
word. The definition given in Webster's New International
Dictionary, unabridged, second edition, reads in part:

"* * * to divide or distribute proportionally * *

The word is based on the phrase "pro rata", which is de
fined in the same dictionary as:

"In proportion; proportionately according to share, inter
est, or liability."

A proportional distribution is not necessarily an equal
one. If the legislature had meant that the collections should
be divided equally, it would have been simple to use the
latter term. It was held in Brombacher v. Berking, (1897)
56 N. J. Eq. 253, 89 Atl. 134, 135, that when a testator pro
vided certain funds should be divided pro rata between his
children, he did not mean in equal shares, but in the same
proportion as other funds given in preceding paragraphs.
The court said:

"* * * The query is, what did the testator mean by the
use of the phrase 'pro rata'? Did he mean that the income
was to be equally divided among his children, or did he have
in mind the proportions fixed by him in the third paragraph
for the payment of the rest of the income? 'Pro rata' means
according to a measure which fixes proportions. It has no
meaning unless referable to some rule or standard. * * *"

You have suggested that an equal division is implied by
use of the phrase "based on such rate". The division, how
ever, would be "based on such rate", whether equal or pro
portional. The phrase merely means that "such rate" is to
be taken as 100 per cent for purposes of division; and the
division made according to the percentage the respective
charges against state and county bear to "such rate".
BI,
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Old Age Assistance—Real Estate Lien—Broker's fee—
A recipient of old-age assistance may not contract for the
sale of land which is subject to lien under sec. 49.26 (5) in
order to give broker's fees priority over county's lien where
proceeds are insufficient to satisfy the lien in full. Under
49.26 (9) county may contract to pay broker's fees where
title is taken by county to liquidate its lien. County cannot
pay for legal fees incidental to sale.

May 26, 1958.

Wilbur J. Schmidt, Director,
Department of Public Welfare.

You ask a number of questions as to whether real estate
broker's fees or attorney's fees involved in the sale of prop
erty which is subject to an old-age assistance lien under
sec. 49.26 (5), Stats., may take priority over the lien. Your
first question is:

"1. Because the recipient of old-age assistance can no
longer live in the home and it must be sold, the recipient
arranges for the sale of the property through a real estate
broker and is charged a commission."

As the supreme court stated in Goff v. Yauman, (1941)
237 Wis. 648, 650, 298 N.W. 179, 134 A. L. R. 952, the
county's statutory lien for old-age assistance "is comparable
to the lien under a mortgage".

Property which is subject to a lien under sec. 49.26 (5)
cannot be sold free of such lien except in the manner and
under the circumstances authorized by statute. Sec. 49.26
(5) prescribes certain circumstances under which a county
court may order sale of the realty free of the lien; subsec.
(7a) enumerates certain public claims which shall be on an
equal footing with the lien; and subsec. (8) provides how
and under what circumstances the county may release its
liens. Except under conditions such as those above outlined,
any sale of realty by a recipient of old-age assistance is sub
ject to any lien existing under sec. 49.26 (5), and can con
vey no interest greater than the recipient's equity in the
property. The grantee is chargeable with constructive no
tice of a recorded old-age assistance lien. See Fitzgerald v.
Buffalo County, (1953) 264 Wis. 62, 58 N.W. 2d 457.
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Under ordinary circumstances a broker has no lien on
realty for his commission in negotiating a sale (see 8 Am.
Jur. 1107); and even if he did contract with a recipient of
old-age assistance for a lien, such lien could not take pri
ority over the county's pre-existing one.

Sec. 240.10 provides that a contract to pay a commission
to a broker for selling realty shall be void unless the con
tract is in writing.

According to Otto v. Black Eagle Co., (1954) 266 Wis.
215, 63 N.W. 2d 47; Leuch v. Campbell, (1947) 250 Wis.
272, 26 N.W. 2d 538; and Hale v. Kreisel, (1927) 194 Wis.
271, 215 N.W. 227, the above statute prevents recovery on
a qvantum meruit basis.

If a real estate broker negotiates sale of property under
a contract with a recipient of old-age assistance, the sale
can convey nothing more than the recipient's interest; and
whatever right to a commission exists can be enforced only
against the recipient with whom the broker contracted.
The broker in the case you have described would have no

claim against the county; and certainly his commission
could not take priority over the county's lien.
Your second question is:

"2. The recipient is under a guardianship and through
the court the guardian makes a sale of the property em
ploying a real estate broker to assist in the sale. The court
allows the broker's fee. Can it be accepted as a priority over
the lien?"

Under sec. 296.10 a court may authorize a guardian to
sell his ward's real estate under certain circumstances; but
under sec. 296.16 no such sale could give the ward "any
other or greater interest or estate in the proceeds of such
sale than he had in the estate so sold".

It is pointed out in 25 Am. Jur. 85 that even when au
thorized by a court, a "guardian can sell only the interest
which the ward owns". See, also. Re Guardianship of Hil
ton's Estate, (1954) 72 Wyo. 389, 265 P. 2d 747, 43 A.L.R.
2d 1429.

If a real estate broker undertakes to negotiate a sale of
property under contract with one who has a limited inter
est, he does not thus obtain rights against third persons



122 Opinions of the Attorney General

who are not parties to the contract. He can enforce payment
of his commission only against the person with whom he
entered the contract. His claim has no priority over the
county's lien.
Your third question is;

"3. In order to avoid foreclosure the recipient executes
a deed, either in blank or to the county agency, and the
agency then proceeds to dispose of the property," employing
a real estate broker."

Sec. 49.26 (9) provides in part that the county agency
"may accept a conveyance in lieu of foreclosure". In such
case, it is further provided:

"Title to property acquired under this section vests in
such agency for the purpose of liquidation, and may be
sold and title transferred by it without regard to s. 59.07
(1) (c)."

It is said in 10 McQuillin, Municipal Corporations,
108-109:

"* * * If no provision is made by statute as to the proce
dure for disposing of municipal property, and the condi
tions of the conveyance, such matters are within the reason
able discretion of the appropriate municipal authorities."

The legislature apparently intended by sec. 49.26 (9) to
leave to local authorities a considerable amount of discre
tion as to what methods should be followed to obtain the
most advantageous sale. I am of the opinion that where title
is vested in the county agency under sec. 49.26 (9), the cost
of a broker's commission under a duly executed contract
between the broker and the county agency may be paid,
even though the sale price is not suflScient to satisfy the
county's lien.
Your fourth question is:

"4. To clear title means certain legal work must be done
before it is merchantable and the recipient employs an at
torney who is also a real estate broker. Would this attorney
be eligible for a fee ahead of the lien?"

The answer to the foregoing question is the same as the
answer to the first. The recipient of old-age assistance has
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no power to release the county's lien nor to contract to give
a third party priority over the county's lien.
Your fifth question is:

"5. Can the property be sold for less than a fair sale
value with the agreement that the purchaser shall pay all
of the expenses which might include costs of sale, real estate
broker's fee, and legal expenses in perfecting title, thereby
reducing the recovery made on the lien?"

Your question does not specify whether you refer to a
sale by the recipient of the old-age assistance lien or by the
county agency.
As indicated in the answers to the former questions, the

recipient of assistance could not contract to give the claim
of any third party priority over the county's lien.

If title is taken by the county agency under sec. 49.26
(9), it can arrange for the sale of the property under the
terms it deems will produce the most advantageous liquida
tion. In such case, the county's recovery may be reduced
by such legitimate costs of sale as may be authorized by the
county agency, including broker's fees. Legal services, how
ever, present a different question, because sec. 49.26 (3)
requires the district attorney to "take the necessary pro
ceedings and represent the county in respect to any matters
under this section". I do not believe the agency could con
tract to pay any other party for legal service incidental to
the sale of land under sec. 49.26 (9), Stats.
BL
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University—Land—Sale—^Legality of sale of University
Hill Farms under sec. 36.34 for shopping center purposes
and problems incidental thereto discussed in light of 46
O.A.G. 83 and 47 O.A.G. 9.

May 29, 1958.

A. W. Peterson, Vice President,
Business and Finance,

University of Wisconsin.

You have asked for an opinion of the attorney general on
the legality of the sale of lands in the University Hill Farms
area under sec. 36.34, Stats., for the development of a shop
ping center pursuant to a plan which will be discussed in
detail later in this opinion.

Reference is made at the outset to two prior opinions of
the attorney general dealing with the same general subject
but where the plans for the development were substantially
different in character when compared to the one which will
be discussed here. These opinions to your office were issued
on April 1, 1957, and January 15, 1958. See 46 O.A.G. 83
and 47 O.A.G. 9.

The first plan contemplated the development of the center
by a private developer under a long-term lease from a non
profit corporation which would first purchase the property
from the regents at a consideration deemed to be adequate
with the purchase price being donated to the corporation by
the regents from gift funds available for that purpose. This
proposal was approved in principle in the first of the above-
mentioned opinions.
The second proposal was disapproved by the attorney

general because it involved the sale of valuable property by
the regents for a nominal consideration of $1, although
there was to be a re-purchase option whereby the regents
could re-purchase the land subject to outstanding leases
and encumbrances.

The present proposal contemplates the sale of 33.83 acres
of land at a price of $6000 per acre to a nonprofit corpora
tion formed by friends of the university. The regents pro
pose to make a gift from the so-called anonymous trust
fund to the nonprofit corporation of the purchase price of
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the land. As was pointed out in 46 O.A.G. 83 at pp. 89-90,
the regents are given the widest possible power as to the
use of funds in the anonymous trust fund, and as a matter
of fact the donor or donors of this fund have given their
specific approval to this proposal. The sale in question is to
be submitted to the state building commission for approval
as required by sec. 36.84 (3). It might also be mentioned
at this point that in the proposed articles of incorporation
of the nonprofit corporation there will be a provision that
in case of dissolution of the corporation, its assets are to be
transferred to the regents.
The next step in the proposal is a lease of the land by the

nonprofit corporation to a development corporation for a
term of not to exceed 50 years at a minimum annual net
rental and also an additional rental based on the gross in
come of the shopping center. The development corporation
would be a regular stock corporation for profit organized
by friends of the university. It would pay all street assess
ments, taxes and other costs incidental to the development
of the center. The fee title of the nonprofit corporation
would be subordinated to a first mortgage of the de
velopment corporation on its leasehold interest and the
leases of the operating tenants would be subordinated to the
mortgage.
In order to obtain further working capital the develop

ment corporation would sell common stock and issue de

bentures. It is proposed that $95,000 of the principal of the
anonymous trust fund would be invested by the regents in
the debentures of the development corporation.
In general the development corporation would construct,

operate and manage the shopping center as any other busi
ness corporation.

The foregoing proposal raises three legal questions:

1. Is there any objection to the sale of the land by the
regents to a nonprofit corporation at a price of $6000 per
acre?

As was pointed out in 46 O.A.G. 83 at p. 85, there is no
restriction imposed by sec. 36.34 so far as the identity of
the purchaser is concerned, and the price of $6000 per acre
is not ver se an inadequate price. The regents have wide
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discretion under sec. 36.34 and may negotiate sale prices
subject to the approval of the state building commission. It
is true that the attorney general disapproved of a $1 price
for the entire tract on the grounds that the legislature itself
had set a price of $2750 per acre on some of the lands in
this area and that it would be a questionable exercise of
prudence for the regents as trustee to sell for such a nomi
nal consideration, amounting to little more than a gift.
The attorney general cannot determine at what point an

inadequate price becomes an adequate one (that being a
question of fact), and unless the price is on its face so low
as to amount to a gift, the judgment of the regents and of
the state building commission must control.

2. The second question is whether the regents may make
a gift of anonymous trust fund money to the nonprofit cor
poration to purchase the land.

This has already been answered in the affirmative. Hav
ing in mind the ultimate benefits which will flow to the
university from the nonprofit corporation's receipt of
rentals from the project which are to be turned over to the
university for educational purposes, as well as the fact that
the nonprofit corporation and possibly the university will
own the land with improvements after the expiration of the
50-year lease, the purpose of the gift appears to be in keep
ing with the directives of the anonymous donors "to manage
and dispose of the funds or any part of it as freely as an
absolute owner, for the benefit always of the work of the
university in whatever way the Regents may deem wise".
See 46. O.A.G. 83, 90. In any event all doubts on this point
are removed by the fact that the donors of the fund have
specifically approved of the proposed use of the money they
have given to the regents.
Perhaps at this point some further discussion is in order

as to the nature of the anonjmious gift to the university.
You have furnished us with a copy of the terms. No express
trust is created by the instrument, and the name of "Anony
mous Trust Fund" seems to have been one created and used
by the regents as a matter of convenience when for invest
ment purposes the regents voted: "That the anonymous
gift be placed in the university trust funds in a segregated
trust subject to revocation or further action by the Board".



Opinions op the Attorney General 127

The two friends who made the gift stipulated only one
limitation,—"We attach only one condition, that this gift
remain completely and forever anonymous".
The attorney general is fully cognizant of the rule that

the acceptance by the regents of a bequest in trust for a
particular purpose cannot be withdrawn or rescinded. Es
tate of Robinson (1945), 248 Wis. 203, 21 N.W. 2d 891. He
is also familiar with his statutory duty under sec. 231.34, to
enforce public charitable trusts. However, assuming here
that we are dealing with a trust it must also be remembered,
as our supreme court held in a leading case, Harrington, et
al V. Pier, et al. (1900), 105 Wis. 485, 82 N.W. 345, 50
L.R.A. 307, 76 AM. St. Rep. 924, that the courts will resort
to liberal rules of construction to determine the intent of
the donor, enabling them to go to the limit of the general
purpose indicated by the donor and do everything necessary
to enforce such purpose, but not to go outside of it into the
realms of prerogative authority. The usual difficulty in con
struing implied trusts is to determine the intent of the
donor, but as pointed out above the donors here are fortu
nately still alive and have indicated that the proposed use
of the money was within their intent. If the matter were in
litigation the testimony of the donors as to their intent
might well be controlling. ^
Moreover, if this be viewed as a gift rather than a trust,

attention is called to the fact that scarcely a month goes by
in which the regents do not accept gifts which are in turn
parcelled out as gifts by the regents for purposes which
only indirectly benefit the university, e.g., scholarships.
Here the proposed gift benefits the university in at least

two ways. In the first place it enables the university to re
ceive a price of $6000 per acre for land in an area where
the legislature itself has indicated that $2750 per acre is a
fair price for acquisition by the state for state office build
ing purposes. See sec. 36.34 (6).
In the second place the recipient of the gift is a nonprofit

corporation which is to be organized "for the purpose of
producing income or proceeds to be used solely for educa
tional purposes" and whose net income will be paid to the
university, and whose property on dissolution passes to the
regents. The benefit to the university as an arm or agency
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of the state of corporations of such a character was empha
sized in the tax exemption case of State ex rel Wis. Univ.
Bldg. Corp. v. Bareis (1950), 257 Wis. 497, 44 N.W. 2d 259.
Whether the nonprofit corporation will receive income from
the development corporation in the rather substantial
amounts envisaged by those who are planning the project
is beside the point, just as it is more or less of a gamble as
to whether a student given a scholarship will benefit to the
extent hoped by donors of scholarship funds, to say nothing
of whether the university itself will be benefited at all by
such a scholarship gift.

Education is the function of the university and the ulti
mate responsibility as to the most effective means of meet
ing this challenge is in the hands of the regents subject
only to abuse of that discretion and violation of applicable
statutory provisions. An outsider may question the wisdom
of many steps that are taken to meet this end, but where
the regents as well as the donors of the funds in question
have given their approval of the gift I cannot as attorney
general say that the regents have abused their discretionary
powers under the law or that violence is being done to the
initial language of the gift wherein the donors stated that
the moi^ey was "to be used for the work of the university
in whatever way the Regents may deem wise" or that there
is a violation of the spirit of the following language of the
donors:

"We desire however to express the hope that this fund
may be used to strengthen and enlarge the cultural and
artistic undertakings of the University. Even in the midst of
war it is well that we remember the total experience of the
race, which seems to indicate that our civilization finds its
roots, and its greatest potentialities, in those sustaining and
continuing forces which minister to human happiness and
to the higher and better instincts of man."

3. Lastly, may the regents invest $95,000 of the anony
mous trust fund in the debentures to be issued by the devel
opment corporation?

Again the answer is in the affirmative. Among the powers
given the regents under the gift is the following: "To invest
any part of the fund in stocks, other securities, real estate,
or any other form of property". (Emphasis supplied.) 46
O.A.G. 83, 89,
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It is to be noted that while the nonprofit corporation as
well as the development corporation are to be formed by
friends of the university, the regents will have no control
over these corporations, and the university will in no way
be engaging in the shopping center business, even though
it will benefit therefrom.

WHR

Grain and Warehouse Commission—Rate Schedules—

Publication—The Wisconsin grain and warehouse commis
sion cannot authorize grain warehousemen to publish rate
schedules in July where sec. 126.18 (1) requires such pub
lication to be made in September.

June 4, 1958.

Bernard F. Glonek, Secretary,
Wisconsin Grain and Warehouse Commission.

You state that a certain grain warehouse firm has asked
you for permission to publish a schedule of its rates during
the first week in July rather than the first week in Septem
ber as is required by sec. 126.18, Wis. Stats. You indicate
that Minnesota law requires a July publication, that most
of the Wisconsin grain warehousemen also have storage
facilities in Minnesota, and that one publication date would
be more convenient for all. It is your opinion that to allow
the July publication date in Wisconsin would in no way
hamper the Wisconsin grain and warehouse commission in
the performance of its duties of regulation and inspection.
You ask whether the Wisconsin grain and warehouse

commission has authority to permit the publication of grain
warehouse rates in July rather than September.

Sec. 126.18 (1), as amended by ch. 139, Laws 1957,
provides:

"Every public warehouseman shall during the first week
in each September publish in a daily newspaper of the city
in which his warehouse is located a schedule of his rates for
the storage of grain during the ensuing year, which rates
shall not be increased during the year. Such published
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rates, or any published reduction thereof, shall apply to all
grain received in his warehouse. No discriminations as to
rates shall be made."

This requirement is mandatory. The warehouseman is
required by this statute to publish his rates during the first
week of each September. There is no authority for the Wis
consin grain and warehouse commission to change this
requirement.
The language of sec. 126.18 (1) is clear and unambigu

ous. It can have only one meaning and that is that publica
tion of rates is to be made in September. This language
cannot be construed to have any other meaning. It is funda
mental that statutes are to be construed according to the
intent of the legislature and that such intent is to be ascer
tained from the language employed. If that language is
plain and unambiguous a court will not resort to the rules
of construction. In Ogden v. Glidden (1859) 9 Wis. *46,
*52, the court said:

"Adopting the cardinal rules, that the acts of the legisla
ture are to be construed according to the intent of the leg
islature which passed them; that in ascertaining that intent
we are first to look to the language in which they have
spoken; and if that langtiage is plain and unambiguous,
interpretation is not allowable, we do not see how any doubt
could have arisen upon this act. * * *" (Emphasis supplied)

In Rhea Mfg. Co. v. Industrial Comm. (1989) 281 Wis.
643, 651, 285 N.W. 749, the court said:

* Whether the situation here presented results in an

injustice to the employer is a question that can only prop
erly be debated in the legislature. The act is clear and must
be given effect according to its terms."

Sec. 126.18 (1) requiring publication of rates in Septem
ber must be strictly complied with and the Wisconsin grain
and warehouse commission does not have authority to per
mit such publication in July instead. If September publica
tion causes unnecessary inconvenience to the grain ware
housemen involved, it would be appropriate to call this
situation to the attention of the legislature.
AH
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Harbor Commissioners—Cities—Membership—^Problems
I'elating to aldermen as members of boards of harbor com
missioners and harbor commissions under sees. 62.09 (2)
(b), 30.085, 138.01, and 138.02 considered.

June 4, 1958.

Earl Sachse, Executive Secretary,
Legislative Council.

You have raised several questions relating to the mem
bership of city council members on boards of harbor com
missioners under sec. 30.085 of the statutes and harbor
commissions under ch. 138 of the statutes. These questions
arise in connection with a study which the legislative coun
cil, through its ports and navigation committee, is making
for revision of the laws relating to ports, port authorities
and navigation.
The first question reads:

"1. Does § 62.09 (2) (b) authorize a city council to ap
point one of its members to a board of harbor commission
ers created pursuant to § 30.085? To a harbor commission
created pursuant to ch. 138?"

Sec. 62.09 (2) (b) provides:

"Except as otherwise provided by statute, no alderman
shall during the term for which he is elected be eligible to
any appointive city office but he shall be eligible for any
elective city office. The council may be represented on city
boards and commissions where no additional remuneration
is paid alderman representatives on such a body, and the
governing body may fix the tenure of ̂ ch representatives
notwithstanding any other statutory provision."

Sec. 30.085 (1) and (2) (a) and (b) relating to harbor
improvement provides:

"(1) Creation Of Board. Any county, except counties
having a population of 500,000 or more, and any city,
whether organized under general or special charter, situ
ated on a navigable waterway may, by resolution of its
common council or county board, create a board of harbor
commissioners composed of not less than 3 nor more than 9
persons.
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" (2) Number And Term Of Members, (a) Such resolu
tion shall state the number of persons to compose said
board and the length of term of each member of the first
board to be appointed, so that the term of one or more
members of said first board shall expire in one year, one or
more in 2 years and one or more in 3 years, and thereafter
at the expiration of the term of any member a successor
shall be appointed for a 3-year term.
"(b) As soon as possible after the passage of the resolu

tion creating such board, the mayor of such city or chair
man of such county board shall, subject to confirmation by
the common council or county board, appoint the members
of said board and designate the len^h of term of each mem
ber thereof in compliance with said resolution. No person
shall be appointed to said board unless he be a qualified
elector and a resident for at least 3 years of such city or
county. Any vacancy occurring in said board shall be filled
for the unexpired term in the same manner as the original
appointment. The members shall serve without compensa
tion and until their successors are appointed."

The provisions of sec. 30.085 above quoted do not preclude
aldermen from serving on such a board, and sec. 62.09 (2)
(b) states that an alderman may represent the council on
a city board.
The same observation applies in the case of a harbor com

mission created under ch. 138. These harbor commissions

under sec. 138.01 are created for cities in the state of Wis
consin, located on a harbor which lies partly in this state
and partly in another state. With reference to the composi
tion and terms of office of commission members sec. 138.02
provides:

"Such commission shall consist of not less than 3 nor
more than 9 members who shall be appointed by the mayor
of the city in which the commission is located, and shall be
confirmed by the council. All members shall be residents of
the city in which the commission is located, and all members
shall be appointed with special reference only to ability and
fitness for the office. The members shall serve without com
pensation other than remuneration for expenses. Of the
first members, one shall be appointed for a one-year term,
one for a 3-year term, one for a 5-year term, and all other
members shall be appointed for 6-year terms. All terms of
office shall begin on July 1 of the year in which this chapter
shall be adopted. After the expiration of these first terms
all members shall hold their offices for the terms of 6 years
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each or until their successors shall be appointed, confirmed
and qualified. Vacancies shall be filled by appointment for
unexpired terms. All members shall qualify by taking the
oath of office provided for officers of the city."

The only limitations are that the members shall be resi
dents of the city and shall be appointed with special refer
ence to ability and fitness for the office.
The difficulty in giving a definitive answer to your first

question arises out of basic considerations relating to the
possible incompatibility which may exist in the holding by
one person of more than one office at the same time. It is a
settled rule of the common law that a public officer cannot
hold two incompatible offices at the same time. 42 Am. Jur.
"Public Officers" § 59.

It may well be that in the instances here under discussion
no incompatibility in fact exists, but I do not deem it ad
visable to gaze into the crystal ball and attempt to visualize
all of the possible situations which might arise in an effort
to determine whether or not any of them give rise to incom
patibility between the exercise of the duties of an alderman
and the duties of a member of a harbor commission or board

of harbor commissioners.

Rather, the answer to the question should be based on the
broader ground that even though there might be incompati
bility, the legislature in the absence of constitutional limita
tions, of which there appear to be none in the present situa
tion, is at liberty to change the common law rule stated
above.

Art. XIV, sec. 13, of the Wisconsin Constitution provides:

"Such parts of the common law as are now in force in the
territory of Wisconsin, not inconsistent with this constitu
tion, shall be and continue part of the law of this state until
altered or suspended by the legislature."

This is a specific constitutional recognition of the legisla
ture's power to alter common law rules. Moreover, it has
long been recognized that our state constitution is not to be
regarded as a grant of power, but rather as a limitation
upon the powers of the legislature which is free to exercise
all legislative power not forbidden by its own constitution,
or that of the United States, or delegated to congress. Bush-
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nell V. Beloit (1860), 10 Wis. *195. See also Wis. Central
Railroad Co. v. Taylor County, et al. (1881), 52 Wis. 37, 8
N.W. 838; State ex rel. Carnation M. P. Co. v. Emery
(1922), 178 Wis. 147,189 N.W. 564, and 11 Am. Jur. "Con
stitutional Law" § 18, to the effect that an act of a state
legislature is legal when the constitution contains no prohi
bition against it. Also it is recognized that in the absence of
constitutional limitations it is within the legislative prov
ince to declare what activities are inconsistent with the
proper performance of public duties. See 43 Am. Jur. "Pub
lic Officers," § 248.

It is my opinion that by virtue of sec. 62.09 (2) (b) and
subject to the limitations therein provided an alderman may
serve on a board of harbor commissioners created pursuant
to sec. 30.085 or on a harbor commission under sec. 138.02.
Your second question reads:

"2. If the answer to any part of the first question is
'yes', would such council member have full voting privileges
as a member of the board or commission?"

The answer is "yes". None of the statutes mentioned
above appear to contemplate such a thing as a non-voting
member. The implications are all to the contrary. In sec.
62.09 (2) (b) the legislature prescribed the following two
limitations for aldermen serving on city boards and com
missions,—(1) they may receive no additional remunera
tion and (2) the governing body may fix their tenure
notwithstanding any other statutory provision. If the legis
lature had intended any further restrictions such as a denial
of full voting privileges, it no doubt would have said so.
Expressio unius est exclusio alterius,—^the expression of one
thing is the exclusion of another.
The third question reads:

"3. Would the answer to question 1 and 2 be the same if
the resolution creating the board or commission provided
for 5 members and 5 members had already been appointed?"

This presents a contradiction of terms which the city
council has created and which it is free to correct and
should correct. It is an incongruous thing at best for a city
council to provide for a 5 man board and then to make pro-
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vision for more than 5 appointments. If, on the other hand,
the city council had provided for a 5 man board, and the
mayor has attempted to make additional appointments to
the board so as to increase the size of the board without

authority it would seem that his action would be a nullity,
but I cannot assume that this is the factual situation you
are thinking about, and in the absence of a specific set of
facts, it is not considered that this presents any problem for
the attorney general to decide.
The last question reads:

"4. Would the answer to any of the above questions be
different if § 30.085 and ch. 138 were amended to provide
that boards of harbor commissioners or harbor commissions
shall consist of 3, 5, 7 or 9 members with a further provi
sion to the effect that a member of the city council is not
eligible for appointment to the board or commission?"

As previously suggested this entire matter is one within
the control of the legislature, and I see no reason why it is
not within the legislative province to determine that boards
of harbor commissioners or harbor commissions shall con
sist of 3, 5, 7 or 9 or any other number of members, and to
provide further that a member of the city council shall not
be eligible for membership thereon.
This should present no conflict with Art. XI, sec. 3, Wis.

Const., relating to municipal home rule, since the matter of
boards of harbor commissioners and harbor commissions
are matters of statewide concern. See Van Gilder v. City of
Madison (1936), 222 Wis. 58, 267 N.W. 25, 105 A.L.R. 244.
See also 1955 Wis. L. Rev. 145 for a discussion of some of

the difficulties with which the courts have had to wrestle in
applying this constitutional provision. Here, however, we
are concerned with harbor improvement, control of harbor
facilities, and shipping which are incidents of navigation
and which concern citizens of the state at large as distin
guished from those of the citizens of the particular city
where the harbor happens to be located. On the subject of
the incidents of navigation being matters of state-wide con
cern, note Muench v. Public Service Comm. (1952), 261
Wis. 492, 53 N.W. 2d 514, rehearing, 261 Wis. at 515f, 55
N.W. 2d 40, 43, wherein it was held that the state holds the
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navigable waters of this state in trust for the public, and
such trust extends to the use of such waters for all of the

incidents of navigation.
It is true, of course, that the legislature may make a

board of harbor commissioners the exclusive agency for
maintaining charge and control of the harbor. 46 O.A.G.
49. However, that is because the legislature has seen fit to
do so.

WHR

Banks and Banking—Trustees—Employe Welfare Funds
—National banks which accept appointments as trustees of
employe welfare funds are subject to all of the regulatory
provisions of ch. 211 including registration, reporting, and
penalties. Trustees of the funds include only the person or
persons in whom there is vested over-all management of the
fund.

June 12, 1958.

Paul J. Rogan,
Commissioner of Insurance.

You have informed me that the comptroller of the cur
rency has challenged the application to national banks of
ch. 211, Wis. Stats., created by ch. 552, Laws 1957, which
regulates employe welfare funds and the trustees of such
funds.

You have asked my opinion on the two following
questions:

1. Is a national bank acting as trustee of funds of an
"employe welfare fund" otherwise covered by ch. 211, Wis.
Stats., subject to the requirements of ch. 211 as to registra
tion, reporting, and examination of such fund, and the pen
alties for failure to comply with such requirements?

2. Who is the "trustee" within the meaning of sec.
211.02 (3)?
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The portions of the statutes material to an answer to
your questions are as follows:

"211.01 DECLARATION OF POLICY. It is declared to
be the policy of this state that employe welfare funds are of
great benefit to employes and their families and that their
growth should be encouraged; that the establishment and
management of such funds vitally affect the well-being of
millions of people and are in the public interest; and that
such funds should be supervised by the state to the extent
necessary to protect the rights of employes and their fami
lies, without imposing burdens upon such funds which
might discourage their orderly growth and without dupli
cating the supervisory responsibilities presently vested in
any state agencies.
"211.02 DEFINITIONS. As used in this chapter, unless

the context requires otherwise:

"(3) 'Trustee' means any person, firm, association, or
ganization, joint stock company or corporation, whether
acting individually or jointly and whether designated by
that name or any other, who or which is charged with or
has the over-all management of any employe welfare fund.

«4c *

"211.03 REGISTRATION. The trustees of every employe
welfare fund * * * shall register such fund with the
commissioner * * *.

"211.04 EXAMINATIONS; AUTHORIZATION AND
REQUIREMENT. (1) The commissioner may examine into
the affairs of any employe welfare fund as often as he
deems it necessary, and he shall do so at least once in every
5 years.

(<4: He H:

"211.08 ANNUAL STATEMENT TO COMMISSIONER.
The trustees of every employe welfare fund shall file in the
office of the commissioner, annually on or before June 1 a
statement, to be known as the annual statement of such
fund, executed in duplicate, verified by the oath of its
trustee or, if there is more than one trustee, then by the
oaths of at least 2 of such trustees, showing its condition
and affairs during such fiscal year. * * *
"211.09 SPECIAL STATEMENTS TO COMMIS

SIONER. In addition to any other statements or reports
required by this chapter, the commissioner may also address
to the trustees of any employe welfare fund or to their offi
cers, agents or employes any inquiry in relation to the trans
actions or condition of the fund or any matter connected
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therewith. Every person so addressed shall reply in writ
ing to such inquiry promptly and truthfully, and such reply
shall be verified, if required by the commissioner, by such
individual or individuals as he shall designate.
"211.10 ANNUAL REPORTS TO EMPLOYERS AND

EMPLOYES. The trustees of every employe welfare fund
shall, annually, on or before March 1, file a report with the
commissioner to be known as the annual report of such
fund, verified by the oath of its trustee, or if there is more
than one trustee, then by the oaths of at least 2 of such
trustees, showing its condition on December 81 then next
preceding or on such other date in the year next preceding
as the commissioner may approve. * * ♦
"211.11 ANNUAL STATEMENTS BY INSURANCE

COMPANIES, SERVICE PLANS AND CORPORATE
TRUSTEES AND AGENTS. Any * * * corporate trustee or
agent holding or administering all or any part of an em
ploye welfare fund as so defined shall, within 4 months
after the end of each policy or fiscal year, furnish to the
trustees of the fund a statement of account setting forth
such information as the trustees of the fund may need from
it in order to comply with the requirements of this chapter.

9ic *

"211.14 COMPLIANCE, ENFORCEMENT AND PEN
ALTIES. (1) The trustees of every employe welfare fund
required to register under this chapter shall be responsible
in a fiduciary capacity for all money, property, or other
assets received, managed or disbursed by them, or under
their authority, on behalf of such fund. All payments due to
or from every welfare fund subject to the provisions of this
chapter shall be by check, bank draft, postal money order
or other recognized written method of transmitting money
or its equivalent.

«« :(c

"(4) (a) Any person who wilfully violates or fails to
comply with any provision of this chapter or the rules or
regulations promulgated thereunder or who makes a false
statement or representation of a material fact, knowing it
to be false, or who knowingly fails to disclose a material
fact in any registration, examination, statement or report
required under this chapter or the rules or regulations
promulgated thereunder, shall be fined not more than
$5,000, or imprisoned not more than 5 years, or both."

In view of the apparent confusion that exists in many
quarters over the respective regulatory powers of the state
and national governments to regulate and control various
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activities of national banks, it appears both necessary and
desirable to review the general principles which delineate
the boundary between the powers of the respective
governments.
In spite of the claims made in certain quarters, most

often by federal agencies, that once a national bank has
been authorized to engage in a particular activity there
after the state must keep hands off, that is not the law.
The true rule is that legislation by the state is void only

when (1) it conflicts with the paramount law of the United
States; (2) it discriminates against the national banks as
against state banks; or (3) it impairs the ability of the
national bank to discharge the duties for which it was
created, including acting as fiscal agent for the national
government.
In Davis v. Ehnira Savings Bank, (1896) 161 U. S. 275,

283, 16 Sup. Ct. 502, 40 L. ed. 700 the court stated:
"National banks are instrumentalities of the Federal

government, created for a public purpose, and as such nec
essarily subject to the paramount authority of the United
States. It follows that an attempt, by a State, to define
their duties or control the conduct of their affairs is abso
lutely void, wherever such attempted exercise of authority
expressly conflicts with the laws of the United States, and
either frustrates the purpose of the national legislation or
impairs the efficiency of these agencies of the Federal gov
ernment to discharge the duties, for the performance of
which they were created. * * * *"

In the case of First National Bank in St. Louis v. Mis
souri, (1923) 263 U. S. 640, 656, 44 Sup. Ct. 213, 68 L. ed.
486 the court held prior to the McFadden Act, 12 U.S.C.A.
36, that Missouri could prevent national banks from having
branch offices and stated:
"* * * * Nevertheless, national banks are subject to the

laws of a state in respect of their affairs unless such laws
interfere with the purposes of their creation, tend to impair
or destroy their efficiency as Federal agencies or conflict
with the paramount law of the United States."

In McClellan v. Chipman, (1896) 164 U. S. 347, 17 Sup.
Ct. 85, 41 L. ed. 461, the court held that statutes of the
state of Massachusetts which prohibited fraudulent prefer-
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ences by an insolvent debtor of one creditor over another
were applicable to preferential transfers to national banks
and stated at p. 357 after quoting National Bank v. Com
monwealth, (1869) 9 Wall. 853, 362, 19 L. ed. 701 and
Davis V. Elmira, supra:

"These two propositions, which are distinct, yet har
monious, practically contain a rule and an exception, the
rule being the operation of general state laws upon the deal
ings and contracts of national banks, the exception being
the cessation of the operation of such laws whenever they
expressly conflict with the laws of the United States or
frustrate the purpose for which the national l5anks were
created, or impair their efficiency to discharge the duties
imposed upon them by the law of the United States. * * * *"
(Emphasis added.)

Simul: Waite v. Dowley, (1876) 94 U. S. 527, ̂ 3, 24
L. ed. 181; First National Bank in St. Louis v. Missouri,
supra.

The following cases among many others support the
proposition that a state law is void when it conflicts with a
paramount law of the United States. Farmers and Mechan
ics National Bank v. Bearing, (1875) 91 U. S. 29, 23 L. ed.
196; Pacific National Bank v. Mixter, (1888) 124 U. S. 721,
8 Sup. Ct. 718, 31 L. ed. 567; Van Reed v. People's Nar
tional Bank, (1905) 198 U. S. 554, 25 Sup. Ct. 775, 49
L. ed. 1161; Jennings v. U. S. Fidelity and Guaranty Co.,
(1935) 294 U. S. 216, 55 Sup. Ct. 394, 79 L. ed. 869; Old
Company's Lehigh v. Meekor, (1935) 294 U. S. 227, 55 Sup.
Ct. 392, 79 L. ed. 876.
The Bearing case held that when a state statute provided

that the penalty for usury was the loss of the entire princi
pal while the federal statute provided that the penalty for
usury by a national bank was loss of interest only, the fed
eral statute was controlling.
The Mixter case held that a federal statute which pro

hibited attachment of property in a national bank rendered
ineffective state attachment procedure.
The Jennings and the Old Company's Lehigh cases held

that the federal statutes which provided for the prorata
distribution of assets of a national bank upon its insolvency
prevailed over state bankruptcy laws and the state nego
tiable instrument law.
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The second ground stated for voiding or declaring in
applicable state statutes which affect national banks is that
the state legislation discriminates against national banks.
In Estate of Stanchfield, (1920) 171 Wis. 553, 178 N.W.
310, the court had under consideration a statute which pro
hibited the appointment as administrator or trustee of any
corporation unless it was organized under specific Wiscon
sin statutes. The court held that this statute was ineffective
to prohibit the appointment of a national bank as adminis
trator of a decedent's estate. Referring to the case of First
National Bank v. Union Trust Co., (1917) 244 U. S. 416,
37 Sup. Ct. 734, 61 L. ed. 1233 the court stated:

"It is there held that if state banks, trust companies, and
other rivals or ̂ yMtm-rivals of national banks are permitted
to carry on a business not inherently such as may be con
ferred by Congress on national banks, such rights possessed
by these rivals may make it appropriate to be conferred on
national banks to enable them to perform their functions.

(<« :]e 4:

"It is clear that the powers conferred on corporations in
Wisconsin to act as trustees and other fiduciaries make
these corporations rivals of the Commercial National Bank
of Fond du Lac under the power conferred on it by the
federal reserve board and the acts of Congress. Under these
circumstances the state must yield to the rights so conferred
on national banks. Hamilton v. State, (Conn.) 110 Atl. 54."

The decision in the Stanchfield case was confirmed in the
case of Missouri ex rel. Bumes National Bank v. Duncan,
(1924) 265 U. S. 17, 44 Sup. Ct. 427, 68 L. ed. 881.

While examples of the third ground for holding state leg
islation void, that is, that the state law impairs the efficiency
of a national bank, may not seem as clear cut as the fore
going, the principle is fundamental and has been often
reiterated. In the historic case of McCulloch v. Maryland,
(1819) 4 Wheat. 316 in which the court first upheld the
power of the congress to charter a national bank, the court
continued and ruled that, once chartered a national bank
could not be taxed by a state and declared "That the power
of taxing it by the states may be exercised so as to destroy
it, is too obvious to be denied," and after referring to the
repugnancy between the power to create and the power to
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destroy, stated "3. That where this repugnancy exists that
authority which is supreme must control, not yield to that
over which it is supreme".

We again refer to the cases quoted above, such as
McClelUbn v. Chipman and Davis v. Elmira, which state the
rule that state legislation may not impair the efficiency of a
federal agency to discharge the function for which it was
created.

The line between permissible and unpermissible state ac
tion is further illustrated by a comparison of the following
cases, each of which, of course, must be related to the par
ticular statutes, state and federal, in existence at the time
the case was decided.

In the case of National Bank v. Commomvealth, (1869)
9 Wall. 353, 19 L. ed. 701, the court held that a state might
impose a tax on national banks, shares, or shareholders in
banks.

In the case of Waits v. Dowley, (1876) 94 U. S. 527, 24
L. ed. 181, the court held that a state statute requiring na
tional banks to submit a list of shareholders and the
amounts paid on shares to facilitate the collection of state
taxes was valid, and that such a state statute was not in
conflict with a federal statute which required national banks
to post a list of their stockholders on their premises.

Repeating, in McClellan v. Chipman, supra, the court
held that a state statute which ordered transfers in antici
pation of insolvency was valid, and did not conflict with the
federal statute which authorized national banks to take land
for security.

As indicated in First National Bank in St. Louis v. Mis
souri, ̂ pra, prior to the McFadden Act, the court held that
a state could prohibit the establishment of branches of
national banks.

In Louis V. Fidelity and Deposit Company, (1953) 292
U. S. 559, 54 Sup. Ct. 848, 78 L. ed. 1425 the court held
that a state could require a lien to be contracted for by a
national bank as a condition of becoming a state depository,
and even in the face of the federal statute requiring a pro
rated distribution of assets upon insolvency, the lien was
valid.



Opinions op the Attorney General 143

In Colorado National Bank v. Bedford, (1939) 310 U. S.
41, 60 Sup. Ct. 800, 84 L. ed. 1067, the court held that a
state tax on safe deposit boxes measured by bank charges
collected and forwarded by the bank was a valid tax on the
customer, and did not impair the efficiency of a national
bank to perform its appropriate functions. In its opinion
the court stated at p. 53:

"The tax being a permissible tax on customers of the
bank, it is settled by our prior decisions that the statutory
provisions requiring collection and remission of the taxes
do not impose an unconstitutional burden on a federal
instrumentality. * * *"

In the case of Anderson National Bank v. Luckett, (1944)
321 U. S. 233, 64 Sup. Ct. 599, 88 L. ed. 692, the court held
that a state statute providing for the escheat to the state of
abandoned bank accounts was valid, and that the state
could validly require a report of dormant accounts from the
national banks as an incident thereto. In this case the court

stated at pp. 252-253:
"Since Kentucky may enforce its statute requiring the

surrender to it of presumptively abandoned accounts in
national as well as state banks, it may, as an appropriate
incident to this exercise of authority, require the banks to
file reports of inactive accounts, as the statute directs. * * *"
By far the most important cases upholding the exercises

of state power for the consideration of our present question
are those cases which recognize and establish the complete
power of state probate courts over national banks when
they choose to become fiduciaries by appointment of such
courts. In Ex parte WorChester County National Bank,
(1929) 279 U. S. 347, 49 Sup. Ct. 368, 73 L. ed. 733, An
notated, 85, A.L.R. 864, the court held that a nondiscrimina-
tory state statute which required a probate court appoint
ment of an executor and appropriate qualification after
appointment applied to the national bank.
In the case of Jenckes v. Deitrick, (1939 D. C. Mass.) 27

Fed. Supp. 408, the court held that a state statute which
authorized a probate court to remove a trustee if such a
removal was for the best interests of the beneficiaries of the

trust, or if the trustee was unsuitable, applied to an insol
vent national bank.
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On the other hand the courts have held that a state can

not prohibit a national bank from using the word "savings"
or the word "trust" in the bank's name. Franklin National
Bank v. New York, (1954) 347 U. S. 373, 74 Sup. Ct. 550,
98 L. ed. 767; The Fidelity National Bank and Trust 'Com
pany V. Enright, (1920 D. C. Mo.) 264 Fed. 236.
In the case of EcLSton v. Iowa, (1903) 188 U. S. 220, 239,

23 Sup. Ct. 288, 47 L. ed. 452 the court held that a state
statute which made it a crime for a bank officer to receive
deposits when the bank was insolvent did not apply to a
national bank because under the federal statute the comp
troller of currency was authorized to operate insolvent
banks. In the course of its opinion the court stated:

"Undoubtedly a State has the legitimate power to define
and punish crimes by general laws applicable to all persons
within its jurisdiction. So, likewise, it may declare, by spe
cial laws, certain acts to be criminal offenses when com
mitted by officers or agents of its own banks and institu
tions. But it is without lawful power to make such special
laws applicable to banks organized and operating under the
laws of the United States."

The cases have held that state statutes cannot bar
national banks from the courts of the state as foreign cor
porations on the grounds that they do not have state per
mits to do business. Steivard v. Atlantic National Bank,
(1928) (9th Ariz.) 27 Fed. 2d 224; Bank of America
National Trust and Savings Association v. Lima, (1952,
D. C. Mass.) 103 Fed. Supp. 916.

Applying the foregoing principles to the right of a state
to regulate a national bank which becomes the trustee of
an employe welfare fund, we find the following:

First, there is no paramount law of the United States
which either directly or by implication prohibits regulation
of a national bank which voluntarily assumes the duties of
acting as a trustee of such an employe welfare fund. There
are only two federal statutes which appear to touch on the
subject at all. These are 12 U.S.C.A. Sec. 248 (k) and 12
U.S.C.A. Sec. 484. These statutes read as follows:

" (k) To grant by special permit to national banks apply
ing therefor, when not in contravention of State or local
law, the right to act as trustee, executor, administrator,
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registrar of stocks and bonds, guardian of estates, assignee,
receiver, committee of estates of lunatics, or in any other
fiduciary capacity in which State banks, trust companies, or
other corporations which come into competition with na
tional banks are permitted to act under the laws of the State
in which the national bank is located.
"Whenever the laws of such State authorize or permit the

exercise of any or all of the foregoing powers by State
banks, trust companies, or other corporations which com
pete with national banks, the granting to and the exercise of
such powers by national banks shall not be deemed to be in
contravention of State or local law within the meaning of
this chapter.

"Sec. 484. Limitation on visitorial powers
"No bank shall be subject to any visitorial powers other

than such as are authorized by law, or vested in the courts
of justice or such as shall be or shall have been exercised or
directed by Congress, or by either House thereof or by any
committee of Congress or of either House duly authorized.
R. S. Sec. 5240; Feb. 19, 1875, c. 89, 18 Stat. 329; Dec. 23,
1913, c. 6, Sec. 21, 38 Stat. 271."

It is obvious on the face of sec. 248 (k) that it contains
no clause or sentence which directly or impliedly prohibits
regulation by the state of fiduciary activities of national
banks but, on the other hand, it only authorizes a national
bank to engage in fiduciary activities on a par with state
banks when the national bank receives the appropriate per
mission from the governors of the federal reserve bank.
The cases cited above establish that when a national

bank is appointed as executor of a will or as trustee of a
testamentary trust by a state probate court, it must comply
with the laws of the state applicable to the administration of
estates or trusts. Ex parte, Worchester County National
Bank, supra. This conclusion is fortified by subsequent pro
visions of sec. 248 (k) which require national banks to
comply with state laws governing the deposit of securities,
filing of bonds when required by nondiscriminatory laws of
the state, and with provisions governing the taking of oaths
or making of affidavits required by state law when a
national bank is acting in a fiduciary capacity.
By a parity of reasoning, it would appear that as far

as this section, 248 (k) is concerned, the national bank
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which becomes a trustee of an employe welfare fund must
comply with all applicable state laws governing the trustees
of such fund just as much as it would have to comply with
state law if it accepted appointment as a trustee of a testa
mentary trust.

The other section, that is sec. 484, prohibits only the
exercise by a state of "visitorial powers" over a bank but
says nothing about the records that must be kept and the
reports that must be made by a national bank which ac
cepts appointment as a trustee. The term "visitorial
power" properly construed refers only to the examination
of the internal affairs, management, and assets of a bank
such as is commonly made in the case of state banks by a
state banking department or commissioner of banks, and
in the case of national banks by the comptroller of the cur
rency. This section is consistent with the third paragraph
of sec. 248 (k) which concludes:

"* * * but nothing in this chapter shall be construed as
authorizing the State banking authorities to examine the
books, records, and assets of such bank."

Sec. 484, taken together with the sentence last quoted
from sec. 248 (k) means nothing more in the present case
than that the appropriate state authorities in the examina
tion of a trust cannot go behind the reports made by
the trustee and the records kept of the trust, and inquire
into the existence of the assets contributed to the trust or

into the solvency or insolvency of the bank. The latter mat
ters can be inquired into only by the comptroller of the
currency.

Second, it is obvious that on the face of ch. 211, which
regulates employe welfare funds, it does not discriminate
in any manner whatsoever either for or against national
banks which may become trustees of employe welfare
funds. The regulations provided are general in their terms
and apply uniformly and without discrimination to all cor
porate and other trustees.

Finally, no reason has been advanced nor any arguments
made which would justify the conclusion that the require
ment that a national bank, which accepts the appointment
as a trustee of an employe welfare fund, comply with the
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provisions of ch. 211 would in any way impair the ability
of the national bank to discharge the duties for which it was
created. No such impairment is either found or suggested
in the cases where the national bank accepts appointment
as trustee of a testamentary trust; ergo, no such impair
ment can even be contended for when it chooses to accept
appointment as a trustee of an employe welfare fund.
In my opinion since none of the exceptions to the general

rule that the daily course of business of national banks
shall be governed by state law is applicable, any national
bank which accepts appointment as a trustee of an employe
welfare fund as defined in sec. 211.02 (3), is subject to all
applicable state regulations as set forth in ch. 211.

II

The determination of whether or not a particular person
or corporation is the "trustee" who is required to register
and make the necessary reports under ch. 211 will depend
upon the facts of each individual case, the contractual ar
rangement between the person or corporation concerned
and all other parties interested in the employe welfare
fund, that is, the employer, the beneficiaries, and any com
mittee or committees appointed by the employer, the bene
ficiaries, or both, and the degree to which the person or
corporation concerned participates in the actual manage
ment of the trust.

The statute, that is, sec. 211.02 (3) is clear that it is only
intended to apply to that person or corporation who has
"the over-all management" of the fund concerned.
For a simple illustration, at one extreme, it would never

be contended that a bank which has accepted a deposit in a
commercial checking account in the name of an employe
welfare fund, and whose only obligation is to honor checks
drawn up on that account by the persons who haye de
posited the money with the bank, would in any sense have
any "over-all management" over the fund in its control.
Similarly, if the bank in its trust department has only
accepted funds transmitted to it by managers of the em
ploye welfare fund for the purpose of investment and man
agement with no other obligation than to return the assets
to the managers on demand, it again could not be contended
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that the bank or its trust department has in any sense the
"over-all management" of the trust.
At the other end of the scale the agreement with the

bank might provide a complete plan setting forth the rights
of the beneficiaries of the fund, the provision for notifica
tion to the bank of the names of the beneficiaries, provision
for transmission by the employer to the bank of the moneys
necessary to establish the fund, and authority in the bank
to invest and manage those moneys for the benefit of the
fund. In such a case it would appear clear that the bank has
the "over-all management" of the fund and is the trustee
who must report under the provisions of ch. 211.
There will undoubtedly be "in between" cases where vari

ous management functions are divided between some
employer-employe agencies, such as a committee which has
been given certain regulatory and controlling functions,
and the bank which is required to act as a fiscal agent, and
not only manage the assets of the fund, but compute the
benefits due to various beneficiaries in accordance with the

plan under which the employe welfare fund is established
and transmit such payments directly to the beneficiaries.

It is impossible to rule in advance upon the degree of di
vision of responsibility which would establish the bank,
operating under the plan last designated, as a co-trustee
who would be required to join in the registration and in the
making of reports. Each such case would be examined indi
vidually and a particular agreement construed in the light
of the legislative purpose to insure that your office, commis
sioner of insurance, is obtaining all the information neces
sary to determine that the purpose of the statute as set
forth in sec. 211.01 is being fully protected in accordance
with the laws of this state.

For a general rule on this point, I can only state that the
intention of the statute is that the person or persons in
whom there is jointly vested the "over-all management" of
the administration of the employe welfare fund must join
in making the registration and the reports required by ch.
211, but this "over-all management" does not include the
single function of investment, administration, and account
ing for the assets of the fund to other persons, committees
or corporations.
RGT
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University Regents—Appropriations and Expenditures—
Under sec. 36.062 the regents have authority to participate
in a nonprofit Illinois corporation along with other univer
sities for the purpose of promoting scientific research and
making available to students and faculty of the university
the opportunities and facilities of such association. Member
ship dues may be paid from appropriation made by sec.
20.830 (1).

June 16, 1958.

A. W. Peterson, Vice President,
Business and Finance,

University of Wisconsin.

You state that at a meeting of the regents of the univer
sity of Wisconsin on May 3, 1958, the following resolution
was adopted:

"WHEREAS, membership in the Associated Midwest
Universities will be of benefit to the instructional and re
search programs of the University of Wisconsin
"NOW, THEREFORE, BE IT RESOLVED That, subject

to the approval of the Attorney General, membership of
The Regents of the University of Wisconsin be approved in
Associated Midwest Universities, a not for profit corpora
tion organized under the laws of the State of Illinois for the
following purpose or purposes:

(a) To promote, encourage and conduct research and edu
cation in all branches of science, including, but not
limited to, nuclear science in relation to all other fields
of science;

(b) To establish means for facilitating the use of the Ar-
gonne National Laboratory and other laboratories by
duly qualified personnel and students from the several
cooperating institutions and other research and educa
tional institutions;

(c) To establish, maintain and operate laboratories and
other facilities as necessary for research and educa
tion; with the understanding that initial membership
dues will not exceed $1,000.00 per year and that mem
bership may be terminated by the Regents at any
time."

The legality of this proposal was heretofore considered
by this office in an informal memorandum, and an official
opinion of the attorney general is now requested.
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From the by-laws of the corporation it appears that the
initial membership of the corporation is to include those
institutions, which have been officially known as Participat
ing Institutions of Argonne National Laboratory, who
choose to affiliate with the corporation. The Argonne Na
tional Laboratory is operated by the university of Chicago
at Lemont, Illinois. Some 32 institutions including the uni
versity of Wisconsin have been participating institutions.
Apparently there have been heavy demands placed upon

the laboratory by the atomic energy commission in the
reactor development field, whereas the participating insti
tutions have programs broader and more extensive than
that of high energy physics alone and are interested in de
veloping a cooperative program in basic research which will
embrace other fields such as chemistry, engineering, biology,
medical sciences, etc. A number of them are offering gradu
ate research programs of high quality leading to doctorates,
and the research facilities and services of the association

are to be made available to qualified scholars, investigators
and students regardless of institutional affiliation. It has
been pointed out that the association might well take over
the graduate program of the laboratory as this is a proper
university function which could be handled by faculty mem
bers in residence at the laboratory and through selected
members of the permanent staff of the laboratory.

It has also been emphasized that there has been a great
exodus of scientists, particularly physicists, from the
middle West in recent years, and that the problem cannot
be solved in the national laboratories alone, since the basic
needs are in the universities. It is assumed that the associa

tion will set up a program which will be geared to these
basic needs of the member universities.

In answering your inquiry reference is made to an
opinion issued to you by the attorney general on September
25, 1957, 46 O.A.G. 249. I will not take the space to repeat
what was said there but call attention to the conclusion that

the regents under sees. 36.062 and 36.065, had authority to
participate in an association with other universities for
astronomical and related scientific research and become a

member of a nonprofit Arizona corporation organized for
that purpose. Also it was concluded that gift money avail-
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able for that purpose could be utilized to finance the uni
versity's share of the costs of such undertaking.
The basic considerations here are not fundamentally dif

ferent than those discussed in the above opinion, but with
this distinction. As we understand it, you now want to know
if money, other than gift money can be used for such a
purpose.

What I have said in the prior opinion is in effect that the
general purpose is a lawful one so far as the regents are
concerned. This being so, there was no doubt that gift funds
could be used for such purpose either when specifically
given for that object or where the use of the fund was un
restricted by the donor.
Now the question is whether or not other appropriations

may be used for the purpose in question. Presumably what
you have in mind is whether the general operation appro
priation, sec. 20.830 (1), Stats. 1957, may be used for this
purpose.

The appropriation made by sec. 20.880 (1) is "to be used
for administration, instruction, research, scientific investi
gation, educational extension and such other functions as
are authorized". Does payment of a membership fee in the
association come under any of the quoted items?

This is by no means a simple question. Obviously the leg
islature did not intend to spell out every detail relating to
how this appropriation is to be used. As was said in State
ex rel Priest v. The Regents of Univ. of Wis., (1882) 54 Wis.
159-166, 11 N.W. 472: "It would be altogether impractica
ble to prescribe by statute the numerous and varying duties
of such a board. Much must necessarily be implied from the
character and objects of the corporation, the nature of the
trust imposed, and the general powers granted. * * *"

Sec. 36.062 provides:

"36.062 Scientific investigation encouraged. The board of
regents shall have power and authority to encourage scien
tific investigation and productive scholarship, and to create
conditions tending to that end."

If the regents conclude that in fact the graduate program
in science at the university will be promoted and furthered,
and that its faculty members and students will be afforded
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opportunities for research and scientific investigation which
would not be available except by virtue of the university's
membership in the association, it would seem that such an
expenditure could be properly classified as one being made
for "instruction, research, and scientific investigation"
within the meaning of sec. 20.830 (1).
In other words, the question is primarily one which lies

within the factual area and the regents have the responsi
bility under the statutes of determining whether or not
some particular procedure is calculated to assist in the uni
versity's program of instruction, research, and scientific
investigation within the meaning of sec. 20.880 (1) and
sec. 36.062. In the absence of any gross abuse of that dis
cretion the regents' determination of questions of this sort
should be accepted by the state auditors and accountants.
I do not believe that I should attempt in any way to pass

judgment upon the question of just how membership in the
association will fit into the university's program of research
and graduate training or whether the university will receive
benefits commensurate to or greater than the expenditure
involved. That problem is solely one for the regents. It has
been so confided in the regents by the legislature.
There is one matter which perhaps deserves further

comment and which suggests its own answer.
While the resolution of the regents makes it clear that

there is to be no financial commitment beyond the initial
membership fee of $1000 for the first year, and that the
regents reserve the right to terminate membership at any
time, neither the articles nor the by-laws of the corporation
are very specific as to how membership is to be terminated.
Article II 4 (f) relating to the council of sponsoring insti
tutions provides that the council shall:

"At its regular meeting, upon the recommendation of the
Board of Directors, elect by a majority vote additional insti
tutions to membership in the Association, and accept resig-
nations submitted by members." (Emphasis supplied.)

This would seem to imply and probably does mean that
members may resign, but if resignation, to be effective, re
quires a favorable vote by the council, it would have to be
understood that this could not be binding as to continued
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membership and payment of dues by the regents of the
university of Wisconsin.
The regents can make no valid commitment which would

result in an indebtedness on behalf of the state nor extend
the credit of the state in aid of any corporation. Art. VIII,
sees. B, 4, 6, and 7, Wis. Const., State ex rel Thomson v.
Giessel (1954), 267 Wis. 331, 65 N.W. 2d 529. This, of
course, should be made clear to the corporation so that
there will be no misunderstanding or attempt to enforce
continued membership or liability for dues so far as the
regents' obligations in the future may be concerned.
WHR

Banks and Banking—Savings and Loan Association
Solicitation of savings deposits by a savings and loan asso
ciation not chartered as a bank constitutes banking business
as defined by sec. 224.02 and is prohibited by sec. 224.03.
Remedies under sees. 224.03, 215.70 (1), and 286.36
mentioned.

June 16, 1958.

G. M. Matthews,
Commissioner of Banks,

You have referred to this office for consideration a recent
newspaper advertisement of a savings and loan association
and have asked for an opinion as to whether this advertise
ment conflicts with the provisions of sees. 224.02 or 224.03,
Stats., or otherwise conflicts with the laws of this state
relating to banking. Also you ask what steps can be taken
to require the discontinuance of this advertising material
in the event it conflicts with law.

The advertisement in question contains a picture of a man
and woman at a mailbox. Since this appears to represent
one of these couples where the wife handles the family
finances, she is in the act of depositing an envelope in the
mailbox.
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The material part of the advei*tisement in addition to the
picture mentioned above reads substantially as follows with
the name of the institution being omitted.

"Series I No. 10
"It's a

GREAT MOMENT

in your life!

When you Discover

How Easy It Is To

DEPOSIT-BY-

MAIL (PICTURE)

At

"If you're like many people these days, your daily sched
ule is so full of planned appointments and unplanned inter
ruptions that you probably aren't depositing your savings
as systematically as you should!
"There's an easy remedy for that: DEPOSIT-BY-MAIL I

And when is the destination you can be
sure that your Savings are insured and earning a top 31/2
current rate. And remember, too, pays
the postage when you deposit-by-mail!
"So if those P.T.A. meetings and club luncheons and

church bazaars are keeping you spinning, or business ap
pointments and civic interests occupy a major part of your
time, don't let your heavy schedule interfere with the all-
important business of systematic saving! We at

always enjoy welcoming you in person, but if you
can't come in regularly, remember, you can deposit to your
savings account at any one of those red white and blue
boxes marked "U. S. MAIL"!

"57 MILLION $ $ STRONG $ $
SY2%
Current
Dividend"
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Sees. 224.02 and 224.03 to which you refer read as
follows:

"224.02 Banking, defined. The soliciting, receiving, or
accepting of money or its equivalent on deposit as a regular
business by any person, copartnership, association, or cor
poration, shall be deemed to be doing a banking business,
whether such deposit is made subject to check or is evi
denced by a certificate of deposit, a pass book, a note, ̂  i*®"
ceipt, or other writing, provided that nothing herein shall
apply to or include money left with an agent, pending in
vestment in real estate or securities for or on account of
his principal. Provided, however, that if money so left with
an agent for investment shall not be kept in a separate trust
fund or if the agent receiving such money shall mingle same
with his own property, whether with or without the consent
of the principal, or shall make an agreement to pay any
certain rate of interest thereon or any agreement to pay
interest thereon other than an agreement to account for the
actual income which may be derived from such money while
held pending investment, the person receiving such money
shall be deemed to be in the banking business."
"224.03 Banking, unlawful, without charter; penalty. It

shall be unlawful for any person, copartnership, association,
or corporation to do a banking business without having
been regularly organized and chartered as a national bank,
a state bank, a mutual savings bank, or a trust company
bank. Any person or persons violating any of the provisions
of this section, either individually or as an interested party
in any copartnership, association, or corporation shall be
guilty of a misdemeanor and on conviction thereof shall
be fined in a sum not less than $300 nor more than
$1,000, or by imprisonment in the county jail not less than
60 days nor more than one year, or by both such fine and
imprisonment."

It is assumed for purposes of this discussion that the
savings and loan association in question is not chartered as
a bank within the meaning of sec. 224.03 quoted above, and
that it is chartered as a savings and loan association under
ch. 215.

Without going into any details whatsoever as to how the
association handles "deposits" which it receives in response
to the foregoing advertisement, it is obvious that the insti
tution is engaged in banking as defined in sec. 224.02, be
cause the advertisement clearly solicits the deposit of money
as a regular business. Repeated reference is made to the
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"deposit" of "savings". Also it is stated that "savings" are
insured and earn a "top 3^ current rate".
In short there is very little if anything in the advertise

ment which distinguishes it from a solicitation of savings
accounts by a bank, and except for the name of the institu
tion itself there is nothing to indicate that the association
is engaged in a savings and loan business whose primary
function as defined in sec. 215.01 (39) is to raise money to
be loaned to its members.

It is therefore concluded that by virtue of the solicitation
in the advertisement in question the association is engaged
in the banking business as defined in sec. 224.02 and is sub
ject to the penalties provided by sec. 224.03.

Possibly this violation occurred unwittingly and will be
avoided in the future if called to the attention of the officers
of the association.

The reputability and excellent standing in the community
of this particular savings and loan association is of the very
highest. Its officers and directors include some of the most
outstanding local citizens and the association has been a
leader in the field of financing of homes for many years.
No questions whatsoever are raised as to its solvency or the
integrity of its personnel. I mention these matters solely
for the reason that these factors would seem to indicate the
lack of any necessity of resorting to criminal prosecution
under sec. 224.03, taking over of the business by the com
missioner of savings and loan associations under sec.
215.70 (1), injunctional proceedings, or proceedings to va
cate the corporate charter under sec. 286.36, etc.

In all likelihood the problem could be solved by calling the
attention of the officers of the association to the fact that
while they may legitimately advertise for the investment of
funds in the shares of the association as a necessary source
of the money required for making home loans, they may
not intrude into the banking business by advertising for
deposits contrary to sec. 224.02. If this suggested procedure
fails, consideration can then be given to the remedies sug
gested above.
WHR
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Courts—Clerks of Courts—^Where a clerk of court re
ceives a certificate of conviction from another county pur
suant to sec. 956.01 (13) (e), he should not report the case
to the judicial council as having been disposed of in his
court, unless the council pursuant to sec. 251.181 (3) (e)
shall direct otherwise. Clerk of courts duties under sees.

59.39 and 956.01 (13) (e) discussed.

June 19, 1958.

Bruce R. Rasmussen,
District Attorney,

Dodge County.

You have requested an opinion relating to certain prob
lems which have arisen in connection with proceedings
under sec. 956.01 (13), Stats., enacted by the 1957 legisla
ture. This statute enables a person who has committed
felonies or violations of the worthless check statute in more

than one county, to plead guilty to all such offenses in the
appropriate court of a county in which he is in custody,
and to be sentenced for all such offenses by that court. Par.
(e) provides in part:

* The clerk of court where the plea is made shall file
a certificate of conviction substantially in the form pre
scribed in s. 959.03 with the clerk of circuit court in each
county where a crime covered by the plea was committed.
Upon the filing of this certificate the district attorney shall
move to dismiss any charges covered by the plea of guilty,
which are pending against the defendant in his county, and
the same shall thereupon be dismissed."

Your first question is whether, for the purpose of the
report of the clerk of court to the judicial council, the con
victions are to be considered as judgments rendered in the
county where the crime was committed or in the county
where the plea of guilty was received. The duty to make
such report is imposed by sec. 251.181 (3) (e), which pro
vides in part as follows:

"* * * The clerk, judge or justice of each court of the
state shall furnish such statistics in such form as the coun
cil directs."
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It is clear from the foregoing statute that the judicial
council has the authority to determine the answer to your
question. We are advised by the executive secretary of the
council that it is interested only in the number of cases
actually disposed of in each court, not in the number of
counts in the information or the number of crimes of which
there have been convictions. Therefore, when the case has
been reported by the court in which the plea was entered
the council has all the information which it desires and if
the case were to be reported again by the clerk of the court
where a certificate of conviction has been filed it would
cause duplication in the statistics and would improperly re
flect activity in that court which never in fact occurred.

Therefore until such time as the judicial council may
direct otherwise, the clerk of the county in which the plea
was received is the only one who will report the case to the
council. The clerks of all other courts will omit the case
from their reports.

Your next question is whether the clerk, upon receiving
a certificate of conviction from another county, shall simply
file it or shall set up a regular case file the same as though
the prosecution had originated in his court.

In rare instances it may happen that prosecution in the
county where the crime was committed had proceeded to
the point where the case was bound over for trial, but be
fore being actually tried the defendant was arrested in
another county and pleaded guilty there under sec. 956.01
(13). The district attorney would then move to dismiss the
charges pending in the county where the crime was com
mitted and it would be proper for the clerk to file the cer
tificate of conviction received from the other county in the
case file already established in his office. In such a case he
should append a note to his next report to the judicial
council stating that the case is no longer pending in his
court for the reason that it was disposed of in another
county.
However, it seems probable that in a great majority of

the cases disposed of under 956.01 (13), if a prosecution
had been commenced in the county where the crime was
committed it would not have proceeded beyond the magis-
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trate court, and therefore there would be no case file in the
office of the clerk of the trial court.
The duties of the clerk with reference to filing papers are

prescribed by sec. 59.39 (1) and (10), which provide as
follows:

"59.39 Clerk of court; to keep court papers, books and
records. The clerk of circuit court shall:
" (1) File and keep all papers properly deposited with him

in every action or proceeding unless required to transmit
such papers. If such papers have been filed for 30 years a
microfilm record may be retained in lieu of the original
papers and such papers may be destroyed upon compliance
with ss. 59.715 and 59.717.

«« « :|c

"(10) File, docket, record and keep such other papers,
books and records as are required by law."

In my opinion the duty to file the certificate of conviction
received from the clerk of another county (when there is
no prosecution pending in his own court) is covered by
subsec. (10), not (1). It seems a useless procedure for the
clerk to start a case file for such out-of-county certificates
of conviction, and in my opinion they should merely be
placed in a separate file in alphabetical order. Such file
might be kept on an annual basis, and if so a card index or
other alphabetical listing would be convenient to enable the
certificates to be quickly found. The clerk, however, is not
required to docket the certificates. It is suggested that the
filing might well be handled in the same manner as the
filing of justice court judgments in criminal cases under
sec. 960.27.

WAP



160 Opinions of the Attorney General

Public Welfare—Hospitals—Commitment Papers—
Where patients committed to state or county hospitals are
transferred to another such hospital, the state department
of public welfare has authority under sec. 46.014 (3) to
require that copies of commitment papers, including legal
settlement, accompany patient.

June 27, 1958.

Wilbur J. Schmidt, Director,

Department of Public Welfare.

You state that when a patient is committed to a hospital
under sec. 51.05, copies of the commitment papers are sent
to the person in charge of that institution as required by
sec. 51.06 (2). These papers are the evidence of his basic
authority for custody and care of the patient. You also
point out that pursuant to statutory authority, such a pa
tient is sometimes subsequently transferred to other state or
county institutions. You ask whether the statutory plan
contemplates that the copies of the commitment papers,
including the determination of legal settlement, shall ac
company the patient when he is transferred to another
institution.

Sees. 51.01 through 51.05 provide the procedure to deter
mine mental condition and to commit a mental patient to
an institution.

Sec. 51.06 (2) provides:

"Copies of the application for examination and of the
report of the examining physicians and the adjudication
and the commitment shall be delivered to the person in
charge of the institution to which the patient is committed.
Names of applicants shall be omitted from such copies."

Procedure for admitting voluntary patients is provided
in sec. 51.10. Where a patient obtains a re-examination be
fore a court, the court may make a further order regarding
his custody under sec. 51.11 (5). At the time of commit
ment the court also determines legal settlement and pur
suant to sec. 46.106 (1) certifies this to the person in charge
of the institution.
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As you point out, patients are sometimes subsequently
transferred from one institution to another pursuant to
sees. 51.12, 51.125, 51.21 (2), 51.215, 51.22 (3), and 51.27
(2). Other provisions on transfer of patients are found in
sees. 46.11 and 46.115.

Sec. 51.12 provides the authority for the state department
of public welfare to transfer patients. Sec. 46.16 (1)
provides:

"Generally. The department shall investigate and
supervise all the charitable, curative, reformatory and
penal institutions, including county infirmaries of every
county and municipality (except tuberculosis sanatoriums);
all detention homes for children and all industrial schools,
hospitals, asylums and institutions, organized for the pur
pose set forth in section 58.01, and familiarize itself with
all the circumstances affecting their management and
usefulness."

Sec. 51.20 provides:

"Records of patients. The superintendent of each state
hospital shall keep such records and make such reports as
the rules and regulations of the department require."

None of the above cited statutes specifically requires that
the copies of the commitment papers accompany a patient
transferred to another hospital. However, sec. 51.20, above
quoted, requires state hospitals to keep such records and
make such reports as the department requires. If the de
partment decides that it would be desirable to have the
copies of the commitment papers, including those relating
to legal settlement, accompany a transferred patient, the
department can establish this requirement for state hospi
tals by rule. Sec. 46.014 (8) authorizes the director of the
department, with the approval of the state board of public
welfare, to establish rules and regulations for administer
ing the department and performing the duties assigned to it.

Sec. 46.16 (1), above quoted, authorizes the department
to supervise county hospitals. The word "supervise" means
to oversee, or to have charge of with authority to direct or
regulate. See New York Life Ins. Co. v. Rhodes, (1908) 4
Ga. App. 25, 60 S.E. 828, 881; State v. Chicago M. and
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St. P. Ry. Co., (1911) 152 Iowa 317, 180 N.W. 802, 804.
This would include authority to supervise the keeping of
their records and to require that the copies of the commit
ment papers, including those relating to legal settlement,
accompany patients transferred to and from county hos
pitals, except tuberculosis sanatoriums.
AH

Schools and School Districts—Aids—^Under sec. 40.70

(5) (d) a high school district is entitled to aids but a com
mon school district is not. Under sec. 40.30 (12) after two
years of operation on tuition basis, district not entitled to
aids without approval of state superintendent.

June 30, 1958.

G. E. Watson,

Superintendent of Public Instruction.

You have described a situation where a common school

district secured a certificate of establishment of a high
school pursuant to sec. 40.10, Wis. Stats. In the school year
1956-1957 this district operated all of the elementary grades
and a high school 9th grade. You have asked my opinion as
to whether state aids are payable under sec. 40.70 (5) (b)
and sec. 40.70 (5) (d). The answer is "No".

Sec. 40.70 (5) (b) provides:

"High school aids shall be paid to basic districts operat
ing high schools at the rate of $35 per pupil in average daily
attendance during the previous year in grades 9 through 12
for both resident and nonresident pupils, except as provided
in s. 40.71 (6) (c). Aid paid on account of nonresident
pupils shall be deducted from the nonresident tuition claims
made under s. 40.91 (4) and (5)."

Sec. 40.70 (5) (d) provides:

"When a new union high school district is created com
prised of territory in which a high school is not in opera
tion, such district may, in its first year of operation, oper
ate classes for ninth and tenth gi'ades and provide for its
eleventh and twelfth grade pupils on a tuition basis, and in
its second year of operation, operate classes for the ninth.
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tenth and eleventh gi'ades and provide for its twelfth grade
pupils on a tuition basis, and qualify for receipts of aids on
account of such 2 first years of operation at the same rate
of aids per pupil in average daily attendance as it would
have been eligible to receive if it had operated the ninth,
tenth, eleventh and twelfth grades."

Sec. 40.70 (5) (b) is the general statute authorizing state
aids to be paid to districts operating high schools and in
this sense the reference is to an operation of grades 9
through 12. However, sec. 40.70 (5) (d) is an exception to
the general situation described in 40.70 (5) (b) and makes
provision for the payment of state aids to newly created
high school districts which are not fully operational in their
first 2 years of existence. It is a familiar rule of statutory
construction that a general provision must be taken as af
fecting only such cases within its general language as are
not within a specific provision. Frank Lloyd Wright Foun
dation V. Town of Wyoming, et al. (1954), 267 Wis. 599, 66
N.W. 2d 642; 50 Am. Jur. Statutes, page 871, Sec. 867.
The provisions of sec. 40.70 (5) (d) are in harmony with

sec. 40.12 dealing with the establishment of high school dis
tricts. For example, sec. 40.12 (7) provides:

"(7) The territory comprising a newly created union
high school district shall continue to furnish high school
opportunity on the same basis and under the same condi
tions as prevailed prior to the creation of such district until
such time as adequate building facilities are provided by the
new high school district. The boards of the newly created
high school districts shall perform all of the duties pertain
ing to the negotiation of loans for buildings, letting of con
tracts for construction of new buildings, noticing and con
ducting meetings of the district for the purpose of securing
authorization of loans for building purposes and all other
necessary powers and duties delegated by statute to union
high school district boards."

This statute refers to the furnishing of "high school op
portunity" by a newly created high school district even
prior to the time that adequate building facilities are pro
vided in the district. The legislature has here safeguarded
the interests of the students in the territory of a newly
created high school district while under sec. 40.70 (5) (d)
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it has provided for increased state aids even before the high
school district becomes fully operational in the sense of hav
ing all 4 high school grades. It ought to be noted that since
sec. 40.70 (5) (d) is a special statute allowing specific state
aids based upon the operation of certain high school grades
during the first 2 years of operation of a new high school
district—it is to be distinguished from the general use in ch.
40, Wis. Stats, of the term "high school" which has long
been understood and administratively construed to mean
operation of all 4 high school grades. See sec. 40.01 (2).
Even as used in sec. 40.70 (5) (d), the language "comprised
of territory in which a high school is not in operation" can
only be construed to refer to a 4 grade high school opera
tion. However, by the very language of sec. 40.70 (5) (d),
it refers only to a newly created union high school district.

School districts are classed as common school districts,

union high school districts and city school districts.

Sec. 40.01 (3). A common school district may establish
and maintain a high school but it is still a common school
district. Sec. 40.10. It may be argued that sec. 40.70 (5)
(d), therefore, gives a preference in terms of state aids to
newly created high school districts over common school dis
tricts and city school districts. However, this is a policy
matter solely within the jurisdiction of the legislature. Had
there been an intention on the part of the legislature to pro
vide similar benefits for districts other than high school
districts, it could have easily so provided. Inasmuch as your
question deals with a common school district and not a high
school district, sec. 40.70 (5) (d) does not apply and no
state aids are payable under the circumstances you have set
forth.

You next relate that a common school district board, act
ing pursuant to sec. 40.30 (12), provided education on a
tuition basis for the enrollment in excess of 30 pupils per
teacher for a period of two years. You ask, "If the board
continued to provide education for its pupils in excess of
30 per teacher for a third year without approval by the state
superintendent, would the district be eligible to receive
aids"?
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The applicable statute is sec. 40.30 (12) which provides:

"When the enrollment of a district increases to a number
in excess of 30 pupils per room, the district board may on
its own order provide for the education of a portion of the
pupils on a tuition basis. The tuition shall be paid out of
school district funds in accordance with s. 40.65 (3). For a
period of 2 years after making such order a district shall
continue to be entitled to aids on the same basis as though
all children of school age included in such order residing in
the district had been enrolled in the scljool of such district;
provided the superintendent of public instruction upon the
recommendation of the county superintendent may extend
this period, from year to year, if he is satisfied on the basis
of evidence presented to him that the district is unable be
cause of constitutional limitations on debt to provide suffi
cient funds for the construction of additional school build
ings, or that integration of the district with adjoining dis
tricts under the provisions of s. 40.30 of the statutes is
being contemplated. Thereafter such district shall not be
eligible for or receive aids until sufficient school building
facilities are provided in the district to properly accommo
date all of the resident children eligible to attend the school
of such district."

The language of the statute clearly means that where a
district board, acting under sec. 40.30 (12), has provided
education on a tuition basis for 2 years, and such 2 year pe
riod has not been extended by the state superintendent,
then the district is no longer entitled to receive aids. The
answer to your second question is "No".
JEA
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Board of Health—Public Welfare—Hospital Costs—^The
rate for cost of care in state tuberculosis sanatoria and
camp, under sec. 50.03 and 50.05, 1955 statutes, need not
include expenses for preserving such institutions pending
transfer to department of public welfare.

July 1, 1958.

Carl N. Neufert,

Board of Health.

You ask what items should be included in the charge to

be made for cost of maintenance of patients at the state
tuberculosis sanatoria and state tuberculosis camp, when
such patients were transferred to county institutions on or
before September 30, 1957. You indicate that certain ex
penses were incurred for maintenance of the state sanatoria
and camp from September 30 to December 31, 1957, when
they were turned over to the state department of public
welfare. Such expenses included wages for caretakers, heat
ing, insurance coverage, electric service, and unemployment
compensation for employes whose services were terminated
September 30. Your question is whether these items of
expense, for the last three months of the year, must be in
cluded in the cost charged for maintenance of employes
transferred to the other institutions on September 30.

Since enactment of ch. 526, Laws 1957, there are no
longer provisions in ch. 50 of the statutes for charging cost
of maintenance of patients in state institutions, so that your
question is governed by provisions of the 1955 statutes, pri
marily sees. 50.03 and 50.05.

Sec. 50.03 (1) of the statutes of 1955 relating to care in
state sanatoria, provided:

"All patients admitted to the said institutions shall pay
the cost of their care, except as otherwise provided in this
section. Such cost shall be determined by the superintendent
and the board of health."

The subsequent subsections (2) and (2a) relating to
patients cared for at public charge similarly refer to the
"cost of his care". Sec. 50.03 (3) provides:

"The support, maintenance and necessary traveling ex
penses including the expenses for an attendant when such



Opinions of the Attorney General 167

patient cannot travel alone, and emergency surgical and
dental work of every patient supported in said institution
at public charge shall be paid by the state; but the state
shall charge over, as provided in subsection (2) of section
50.11, to the county in which such patient has his legal
settlement one-half the cost of his maintenance in the insti
tution and the entire amount of all other expenses."

Sec. 50.05 (1), relating to care at the state camp,
provided:

"Any person who is threatened with or recovering from
tuberculosis may be received into this institution and cared
for at the rate determined by the superintendent and board
of health to be the cost of maintenance."

In either case the cost of the care is to be determined by
the superintendent and the board of health, which would
indicate an intent to leave a certain amount of leeway for
exercise of administrative discretion.

The reference in sec. 50.03 (3) to the state's charging
over to the county in which the patient has his legal settle
ment one-half of the cost of his maintenance "in the insti

tution" implies that the general per capita type of charge to
be included in the fixed rate, as distinguished from the other
items included in subsec. (3) such as clothing, travel ex
pense, and the like, are to be limited to the ones attributable
to the care in the particular institution in which the patient
is being maintained during the time for which the charge
is made. If a patient is being cared for in a county institu
tion, the cost of his care under sec. 50.03 (3) would pre
sumably not include costs for maintenance of an entirely
different institution.

As we understand it, the expenses to which you refer for
the period September 30 to December 31, 1957 were attrib
utable not to the care of patients, but rather to the mainte
nance of physical plants for transfer to the department of
public welfare for entirely different purposes.

It is my opinion that the board of health and superin
tendent of the state sanatoria and camp are not obligated
under the above quoted provisions of the 1955 statutes to
include in the cost of care given to patients prior to Septem
ber 30, 1957 any expenses for maintaining the institutions
after all of the patients were transferred to other hospitals.
BL
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Motor Vehicle Department—Sheriffs—State Patrol Offi
cers—Fees—Sees. 271.41, 271.45, 20.420 (91), and 110.07
(1) discussed relative to right to fees by sheriif, and state
patrol officers and official duty of serving papers.

July 2, 1958.

Melvin 0. Larson, Commissioner,
Motor Vehicle Department.

You inquire whether the sheriff is entitled to fees for
service of papers, mileages, coui*t appearances and the like,
in state traffic patrol cases where he takes no part either in
the service of the papers or participation in the trial. Your
questions and my answers are as follows:

"1, Is the sheriff entitled to fees under conditions listed
above?"

Answered no.

"2. If the answer to No. 1 is in the negative, are fees to
be charged for these services?"

Answered yes, if the officer making service is performing
an official duty.

"3. If the answer to No. 2 is in the affirmative, to what
fund should these fees be allocated?"

Answered, to the state or municipality if the officer is not
on a fee system. To the officer making service if he is on a
fee system.

Manifestly, if no service is performed, no fees or mileage
allowance may be charged. 23 O.A.G. 302. Section 271.41
(1), (2) and (3), provide as follows:

"(1) only legal pees taken. No judge, justice, sheriff
or other officer or person to whom any fees or compensation
shall be allowed by law for any service, shall take or receive
any other or greater fee or reward for such service than is
allowed by statute.
" (2) no service, no pees. No fee or compensation shall

be demanded or received by any officer or person for any
such service unless such service was actually rendered,
except when he is allowed by law to require prepayment
and except in case of prospective costs allowed by law.
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" (3) PENALTY. Every officer or person violating this sec
tion shall be liable to the party aggrieved in the sum of
twenty-five dollars damages and also for the actual damages
sustained."

Indeed, such conduct is, under some circumstances, a
crime. Section 946.12 (4) and (5), provide as follows:

"946.12 Misconduct in public office. Any public officer or
public employe who does any of the following may be fined
not more than $500 or imprisoned not more than one year
or both:

«« 1(1 :{;

" (4) In his capacity as such officer or employe, makes an
entry in an account or record book or return, certificate,
report or statement which in a material respect he inten
tionally falsifies; or
"(5) Under color of his office or employment, intention

ally solicits or accepts for the performance of any service
or duty anything of value which he knows is greater or less
than is fixed by law."

The officer actually making service may lawfully charge
the fee allowed the sheriff, provided he is required or
authorized as part of his official duty to make such service.
Section 271.45 provides as follows:

"Fees for same service allowed to all. When a fee is
allowed to one officer the same fee shall be allowed to other
officers for the performance of the same services, when such
officers are by law authorized to perform such services."

In Zielica v. Worzalla (1916) 162 Wis. 603, 156 N.W.
623 the court said as follows, in part, at pages 608-609:

"Several objections were made to the proposed bill of
costs, which were overruled by the clerk. Upon motion to
review the clerk's taxation but one item allowed was com
plained of, namely, an item of $9.80 'sheriff's fees.' It ap
pears by the record that the sheriff served no papers in the
case; a constable served the summons and complaint on one
defendant, a private individual served them on the other
two defendants, another constable served a subpoena on
four witnesses, and the aggregate fees and mileage for the
three services make up the item complained of.
"In justification of these charges the plaintiff relies

chiefly on sec. 2959, Stats., which provides in substance
that where a fee is allowed to one officer for the perform
ance of a service, other officers who are authorized by law
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to perform the same service shall receive the same fee. The
difficulty with regard to the charge for service of the sum
mons and complaint is that a constable is not in his official
capacity required or authorized to serve them. The circuit
court summons is not a writ or process issued out of court,
but simply a notice given to defendant by the plaintiff.
Mezchen i?. More, 54 Wis. 214, 11 N.W. 534. The statute
makes special provision that the summons and complaint in
a circuit court action may be served by the sheriff 'or by
any other person not a party to the action' (sec. 2685,
Stats.). The duties of a constable as prescribed by sec. 8U2,
Stats., do not in terms include the service of these papers,
and we think that the provisions of sec. 2635 must be held
exclusive. Hence in serving them the constable acts simply
as a private person, not as an officer, and is not entitled to
official fees therefor. As to the service of the subpoena the
situation is different. There is no statute providing for the
service of a circuit court subpoena by the sheriff alone, and
the section prescribing the duties of a constable (sec. 842)
makes it his duty to serve any 'writ, process, order or
notice . . . lawfully directed to or required to be executed by
him by any court or officer.' This is substantially the same
provision as sub. (4) of sec. 725, defining the duties of a
sheriff, and we think that a constable in serving and return
ing a circuit court subpoena acts officially and hence is en
titled to charge the fees therefor which the sheriff is
entitled to charge." (Emphasis supplied)

See also: 7 O.A.G. 87; 20 O.A.G. 568; Musback v.
Schaefer (1902) 115 Wis. 857, 360-361, 91 N.W. 966.

Allocation of the fees depends upon who performed the
service and upon whether he is on a fee or salary basis.
State traffic patrol officers are given the powers of the
sheriff to enforce the chapters enumerated in sec. 110.07
(1). They are, therefore, authorized by law to execute a
warrant of arrest and perform like services in state cases
arising under the laws they are required to enforce, and
such acts are, therefore, official acts. Consequently, the state
traffic patrol officer may charge the same fee to which the
sheriff would be entitled for like service. It is my opinion
that such fees represent monies "received in connection
with highway operations" and should therefore be deposited
in the highway fund pursuant to sec. 20.420 (91). See 45
O.A.G. 211, 212.
JHB
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Indians—Aid to Dependent Children—Sec. 49.19 (4) (d)
discussed as it applies to the granting of aid to dependent
Indian children living on a reservation after the transfer of
criminal and civil jurisdiction over the reservation to the
state. Discussion of tribal laws and customs and Wisconsin
marriage and divorce laws.

July 3, 1958.

Wilbur J. Schmidt, Director,
State Dept. of Public Welfare.

You have asked four questions concerning the granting
of aid to dependent children pursuant to sec. 49.19 (4) (d)
to Indians who, prior to the enactment of Public Law 280,
83rd Congress, were subject to tribal law while living on a
reservation. All of these questions relate to the validity of
marriage and divorce under tribal law or custom, and the
bearing of status acquired by tribal law or custom on the
requirements for the granting of such aid.

Public Law 280, 67 Stats. 588 (August 15, 1953), as
originally enacted, applied to all Indian reservations in Wis
consin except the Menominees. However, Public Law 661
(August 24, 1954) extended its provisions to the Menomi-
nee reservation as well. This legislation, with certain excep
tions which have no bearing on your questions, states that
the civil and criminal laws of the states affected thereby
(which includes Wisconsin) "shall have the same force and
effect within such Indian country as they have elsewhere
within the state".

In short, from and after the date these laws went into
effect the civil and criminal laws of Wisconsin have the same
force and effect with respect to Indians on (or off) a reser
vation as they have on any other persons in any other part
of the state (with the exception of certain hunting and fish
ing regulations and restrictions on the alienation of tribal
lands, none of which have any relation to this problem).
Consequently, you should apply the same tests to all appli
cants for aid, regardless of their tribal relation or residence
on a reservation.

It should be noted, however, that prior to the enactment
of Public Laws 280 and 661, tribal law and custom governed
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marriage and divorce of Indians living in Indian country,
—see 37 GAG 213 and Cohen, Felixs, Handbook of Federal
Indian Law (1941), p. 5.
Cohen states on page 137:

"The Indian tribes have been accorded the widest possible
latitude in regulating the domestic relations of their mem
bers . . . Indian custom marriage and divorce have been
generally recognized ... No law of the state controls the
domestic relations of Indians living in tribal relationship,
even though the Indians concerned are citizens of the
state . . ."

It follows therefrom that the marital status of Indians
living on the reservation before Wisconsin acquired juris
diction was determined by the tribal law or custom existing
as of the time of the marriage or divorce. Thus, if Indians
were married at a time tribal law or custom governed, their
marriage was valid if they satisfied the requirements of the
tribe, regardless of the fact that the tribal standards were
different from Wisconsin standards. The same applies to
divorce. At that time the Indian reservations were separate
jurisdictions. It is the same as though two persons were
validly married or divorced under the laws of another state
which may be quite different from the laws of Wisconsin.
When they come into the jurisdiction of this state, they keep
the status properly acquired in the other state.

Bearing these principles in mind, we proceed to your in
dividual questions:

"1. If the man and woman are living together [under an
Indian custom marriage], is this woman without a husband
within the meaning of Section 49.19 (4) (d) ?"

If the custom marriage was valid under the tribal law at
the time it was entered into and continued so until the time
Wisconsin acquired jurisdiction, this state must recognize
that status. In such a case the woman in question would
have a lawful husband.

"2. If the living together by the man and woman consti
tutes a marriage pursuant to Indian custom, would we be
correct in assuming that their voluntary separation consti
tutes a divorce and that the woman would be without a
husband after they separate?"
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Whether or not the voluntary separation constitutes a
divorce depends upon the law or custom of the particular
tribe at the time the separation took place, if it took place
before Wisconsin acquired jurisdiction over this relation
ship. If, therefore, the separation took place before the
enactment of Public Law 280 and the tribe recognized these
people as divorced, our state must now recognize that status.

"3. If this voluntary living together does not constitute
a marriage at the present time, would it make any differ
ence whether this marital relationship had been entered
into prior to the enactment of Public Law 280?"

For the reasons explained above, the same law that ap
plies to other citizens governs the entrance into marriage
by tribal Indians since the enactment of Public Law 280;
prior to that the customs or laws of the various tribes gov
erned the Indians on the reservations.

"4. If the Indian couple of an Indian marriage have chil
dren and the father subsequently abandons the family, is
he subject to criminal prosecution at the present time?"

The answer to this is in the affirmative. Assuming the
marriage was valid in the light of the principles set forth
above, any such failure on his part would put him in exactly
the same position as any other citizen who wilfully failed to
support his family.
GFS

Motor Vehicle—Dairy Products—A. motor vehicle regis
tered under sec. 341.26 (3) (d) may be used to return sup
plies used in manufacturing cheese from the market or
assembly point to a country cheese factory.

July 16, 1958.

Melvin Larson, Commissioner,
Motor Vehicle Department.

You request my opinion as to whether or not motor ve
hicles registered under the special fees provided for in sec.
341.26 (3) (d) may be used to carry or transport back to
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a cheese factory from a plant or a warehouse, cheese band
ages, salt, cheese boxes, rennet and all other related supplies
used in the manufacture of cheese.

Your problem arises in connection with your interpreta
tion of the above quoted statute, which reads as follows:

"For each motor vehicle used exclusively in the transpor
tation of liquid dairy products, or cheese, butter and pow
dered milk when such cheese, butter and powdered milk are
transported from plant to plant or to warehouses within
Wisconsin and are transported by vehicles registered at a
gross weight of not more than 20,000 pounds, a fee to be
determined in accordance with par. (g) on the basis of
maximum gross weight."

It is a plausible position that since the word "exclusively"
is used that a strict interpretation would be in order and
that the special license fee would not authorize the carrying
or transporting of supplies back to the factory since such
activity is not specifically mentioned in the subsection.
In order to understand our problem, it appears appropri

ate to consider briefly the procedures involved in the pro
duction of cheese for market in Wisconsin.

First, the "country" cheese factory owned by groups of
farmers or individual cheese-makers is still the dominant

type of cheese-producing factory in this state. The common
practice is for the farmer-producer to deliver the milk to
the factory or to have a factory-operated truck pick up milk
at producing farms. The factory then produces a product
which may be called "raw cheese".
The next step in this marketing process is the transport

ing of the "raw cheese" from the cheese factory to a cen
trally located assembly warehouse or plant which is located
convenient to railroads or major highways. After certain
operations, such as curing and packaging, are performed at
these assembly points, the finished product is shipped by
rail or truck to primary markets throughout the country.
See Special Bulletin #66, Wisconsin State Department of
Agriculture, December, 1956.
As it relates to the problem presented, sec. 341.26 (3)

(d) is applicable to the transporting of the "raw cheese"
from the producing factory to the assembly points, and the
question is whether trucks used in carrying this "raw
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cheese" to the assembly points may transport back to the
producing factories cheese boxes and the various supplies
which are used in the manufacture of cheese at that factory.

It is my opinion that your question must be answered in
the affirmative to avoid the absurdity which would result
from strict adherence to the letter of the statute. It is a

well-settled rule of law that statutes must be construed to
give effect to the intention or purpose of the legislature. To
accomplish this it is necessary not only to look at the lan
guage of the statute but at the subject matter of the act. See
Danischefsky v. Klein-Watson Co., (1932) 209 Wis. 210.
Whatever is within the spirit of the statute is within the
statute itself although not within the letter thereof. This
rule is especially applicable where adherence to the letter
would result in absurdity. See 2 Sutherland, Statutory Con
struction, 2d ed., page 730 and 59 Corpus Juris, page 964.
Our court said in Rice and others v. Ashland Co., (1900)

108 Wis. 189 at 192:

"* * * We must, in that event, [unreasonable or absurd re
sult] look to the act as a whole, to the subject with which it
deals, to the reason and the spirit of the enactment, and
thereby, if possible, discover its real purpose; and if such
purpose can reasonably be said to be within the scope of the
language used, it must be taken to be a part of the law the
same as if it were plainly expressed by the literal sense of
the words used. * * *"

See also Connell v. Luck, (1953) 264 Wis. 282.
A review of the legislative history, administrative inter

pretations, court decisions and opinions of this office in re
gard to provisions providing for special consideration in
regard to fees and taxes for motor vehicles used in trans
porting dairy products discloses a clear intention of the leg
islature to allow such vehicles to transpoi't supplies and
materials used in producing these daily products from the
market back to the farm or the place of production. In the
case of Wisconsin Truck Owners Assoc. v. Public Service

Comm., (1932) 207 Wis. 664, which involved the "ton-mile
tax", our supreme court adopted the public service commis
sion's pronouncement of March 26, 1932, which in part
related to the commission's interpretation of the word
"exclusive" used in that law. Part of the public service
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commission's pi'onouncement was quoted, as follows at
page 682:

" ♦* * * Under these circumstances the commission, in order
to give effect to the intention of the legislature to relieve
the farmer of the tax on his movement of dairy or other
farm products, holds that a farmer shall not be required
because he incidentally uses the vehicle in which he hauls
his produce to market for the transportation of such artnues
as he normally requires for use in his household or in his
farming operations, to secure a permit for such vehicle and
pay a ton-mile tax on its operations.' "

The court said at page 683: "This construction of the
commission meets with our entire approval and leaves
nothing further to be said".

Your department was advised by this office in 82 O.A.G.
267 (1943) that trucks engaged in transportation of sup
plies to country cheese factories for use therein were exempt
from assessment of taxes under the ton-mile tax under an
exemption applying to vehicles engaged in "transportation
to farms of materials, supplies or equipment for use
thereon". That opinion pointed out the language used by the
court in the Wisconsin Truck Owners Association case to
the effect that "the present general method of producing
butter and cheese is but an extended farm operation so con
sidered by agricultural authorities". The legal points
stressed in the Wisconsin Truck Owners Association case
and the opinion rendered in 32 O.A.G. 267 have not been
overruled by any subsequent decisions of the supreme court
and I am unable to find any notes or material on file with
ttie legislative reference library to indicate that any subse
quent legislatures have intended to change the liberal inter
pretation of the exemption provisions applying to transport
ing agricultural products. On the contrary, it appears that
the tendency of the legislature in adopting subsequent stat
utes has been to broaden exemptions and not to narrow,
restrict or reverse the interpretation referred to.

It is interesting to note that sec. 341.26 (3), which pro
vides as follows:

"In recognition of the relationship of the basic economy
of the state to agriculture and the production and market
ing of milk, there shall be paid to the department for the
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annual registration of the following vehicles the fee pre
scribed in this subsection: » » *"

comprises a statement of policy which is a paraphrase of
the supreme court language found at page 673 in the Wis
consin Truck Owners Association case. This statement of
policy would not be served by construing this statute to
exclude the returning of supplies to cheese factories which
are used in the manufacture of cheese. To place such an
interpretation on the statute would bring about the absurd
result that trucks used in hauling "raw cheese" from the
cheese factory to the assembly points could not return the
boxes which were used to carry the cheese to the assembly
point. As a practical matter, this would nullify the exemp
tion provided.
I deem this the proper place to apply the rule that what

ever is within the spirit of the statute is within the statute
itself although not within the letter thereof. Accordingly,
you are advised that it is not a violation of this special reg
istration, provided by 341.26 (3) (d), to haul supplies used
in the manufacture of cheese from the market or assembly
point to a country cheese factory.
LLD

License—Driver Training Schools—Sec. 343.60 to 343.73
discussed regarding licensing of instructors, driver train
ing schools, and the use of "Wisconsin" or "state" or name
of city in firm name.

July 22, 1958.

Melvin Larson, Commissioner,
Motor Vehicle Department.

You request interpretation of provisions of the law per
taining to the licensing of operators of commercial driving
schools, in particular, sec. 343.64 (7) and sec. 343.72 (9),
(10), and (11).
These statutes read as follows:

"343.64 Denial of driver school license. The commissioner
may depy the application of any person for a driver school
license if in his discretion he determines that:
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<<« * *

"(7) The application is not accompanied by a copy of a
standard liability insurance policy in the amount of $50,000
for personal injury to, or death of any one person and sub
ject to said limit for any one person, $100,000 for personal
injury to, or death of any number of persons involved in
any one accident, and $10,000 for property damage in any
one accident, suffered or caused by reason of the negligence
of the applicant or any agent or employe of the applicant."
"343.72 Rules for conducting driver schools; prohibited

practices.
('Hi «

" (9) Except as provided by sub. (8), the use of the word
'Wisconsin', 'State' or the name of the city in which the
school is located, in any sign, firm name or other medium
of advertising is prohibited.
" (10) All driyer training cars used by the school must be

identified by a sign on the rear of the vehicle stating that it
is a driver school vehicle.
"(11) All driver training cars must be registered with

the commissioner with a brief description of each, includ
ing the make, model, registration number and type of
transmission."

Your first question relates to the proper interpretation of
sec. 343.72 (9), and it arises in connection with the appli
cation for license of two commercial driving schools in the
city of Milwaukee which operate under the names of "Mil
waukee Driving School" and "State Way Driving School".
You say that each school takes the position that since they
have been operating for several years under their trade
names that they should be permitted to operate under those
names in spite of sec. 343.72 (9) applying a theory that
they have "grandfather" rights which permit such opera
tion in violation of the statute.

You have taken an opposite position and have refused to
issue licenses to these schools involved.

This provision was enacted by the legislature as ch. 674,
Laws 1957. Prior to this time Wisconsin did not license
drivers' schools.

The legislature has made it very plain that the use of the
words "Wisconsin", "state" or the name of the city in which
the school is located, in any sign, firm name or other me
dium of advertising is not to be permitted in this state. The
use of such words in the title might lead the public to be-
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lieve that they were officially sanctioned driving schools,
either directly or indirectly supported by municipal or state
government. This would naturally induce people who are
seeking instruction in learning how to drive to seek instruc
tion at such places of business, thinking that it would more
assuredly guarantee passing the driving test and obtaining
drivers' licenses in this state. The school operators have no
contractual rights to use the names involved and obviously
no rights vest as a result of past use of the names.
The statute is a valid exercise of the police power in

which no vested right is impaired and where a "grand
father" clause might well be regarded as a denial of equal
protection of the laws. State ex rel. F. W. Woohvortk Co. v.
State Board of Health (1941) 237 Wis. 638, 641, 642, and
Katt V. Sturtevant (1954) 269 Wis. 638, 641.
The use of the words "Wisconsin", "state" or the name

of the city in which the school is located, in any sign, firm
name or other medium of advertising in connection with the
operation of drivers' schools is a criminal violation under
sec. 343.72 (9) and can be punished by both fine or impris
onment even though the school may have operated under a
name using such designation prior to the enactment of the
statute.

Your second question is in regard to administration of
the drivers' school provisions as they apply to individuals
who hold themselves out for hire as instructors in driving
to individual citizens in the students' own automobiles.
These individuals apparently claim they do not come within
the law because they do not furnish the vehicle and there
fore it would be impossible for them to comply with sec.
343.64 (7) and sec. 343.72 (10) and (11).
You state that it has been your position that such type of

instruction is included under the definition of drivers'
schools under sec. 343.60 (1) and under the definition of
instructor under sec. 343.60 (2).

It was clearly, in my opinion, the intent of the legislature
that all activities constituting instruction in driving automo
biles be included in the provisions of sec. 343.60 through
343.72. The licensing agency, the motor vehicle department,
is charged with the duty of determining the qualifications
of persons instructing prospective drivers. This constitutes
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a proper delegation of the police power and no exceptions
are provided. Any activity falling within the definition
found in sec. 343.60 falls within the licensing provisions.
The motor vehicle department, as the administrative

agency, will be called upon in numerous situations to deter
mine questions of fact in deciding whether a given appli
cant furnishes satisfactory evidence of the facts required to
grant him a license. I would advise that the department
should adhere to all the statutory requirements and refuse
to issue licenses where the necessary requirements have not
been met.

However, it would appear to be in compliance with the
statute if the place of business of such driver school is in
the home of the applicant. In the case of a school which does
not operate its own vehicle, obviously 343.72 (11) could not
be complied with. However, the other provisions, including
343.64 (7) as to insurance coverage could be complied with,
and I am of the opinion that the department could license a
school so complying.
In conclusion, it is my opinion that any form of instruc

tion, for compensation, in the driving of motor vehicles con
stitutes a drivers' school and that such school would be re
quired to be licensed under sec. 343.61 and that anyone who
gives instruction in the driving of a motor vehicle in con
nection with such school as an instructor must be licensed

under the provisions of sec. 343.62.
LLD

Chauffeur Licenses—School Bus—Truck for Hire—Per
son operating truck for hire must obtain chauffeur's license
if he comes within definition and truck does not have a gross
weight of 16,000 pounds. School bus driver for private or
religious schools must obtain chauffeur's license.

July 24, 1958.
Melvin Larson, Commissioner,

Motor Vehicle Department.

You have asked for my opinion as to whether or not a
person operating his own truck for a canning company on a
for-hire basis, loading the crop and then hauling it to the
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processors, is required to have a chauffeur's license pursu
ant to sec. 343.125 (1) or (2).

It is my opinion that such a person must have a chauf
feur's license, unless the truck he uses has a registered
gross weight of 16,000 pounds or less. See sec. 343.01 (2)
(e) 4. If he is an employe of the canning company, and
not an independent contractor, then he would clearly be
employed "for the principal purpose of operating a motor
vehicle", and would be a chauffeur under the first of the two
statutory definitions of the term. However, should he be an
independent contractor he is then a chauffeur only if he
comes within the second statutory definition of "chauf
feur", that of a "person who operates a motor vehicle while
in use as a public carrier of persons or property for hire
* * While the statutes contain no definition of the term

"public carrier" as used in sec. 343.01 (2) (e), I believe
that "public", as employed therein, connotes that the motor
vehicle referred to would be regularly available to the pub
lic for the transportation of persons or property on a for-
hire basis. The truck owner-operator in question, if an inde
pendent contractor, is a chauffeur, then, only if his truck is
so available.

You ask if operators of busses transporting people to
religious and private schools fall within the definition of
"chauffeur" in sec. 343.01 (2) (e) 2., and are therefore re
quired to obtain chauffeurs' licenses under the provisions of
sec. 343.125.

In order to answer your question it appears necessary
and desirable to review the history of the development of
the applicable statute since 1955. Sec. 85.08 (3a), Stats.
1955, reads as follows:

"(3a) SCHOOL BUS operator's license. No person shall
operate a school bus without having first applied for and
received a school bus operator's license. The department
shall not issue a school bus operator's license to any person
who: (a) Is less than 21 years of age; (b) does not hold a
valid operator's license issued under the provisions of this
section; (c) is without the natural use of both hands; (d) is
without the natural use of the foot normally employed to
operate the foot brake and foot accelerator; or (e) fails to
pass the state driving examination."
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Sec. 85.08 (1) (c), Stats. 1955, reads as follows:

" (c) 'School bus' is any motor vehicle which is owned or
operated by a public or governmental agency, or privately
owned and operated for compensation, which such vehicle
is used to transport children to or from school or to trans
port school groups engaged in extra curricular activities to
or from a school or district."

Under the provisions of the foregoing statutes it appears
clear that all operators of "school busses" were required to
obtain a special school bus operator's license; further, the
statute at that time defined "school bus" to include all motor

vehicles used to transport to or from school, without regard
to the nature of the school as a public or a private school.
The foregoing provisions were incorporated substantially

unchanged in a new motor vehicle code as sees. 340.01 (56),
and 340.12, by ch. 260, Laws 1957.
By ch. 514, Laws 1957, enacted after the adoption of the

new motor vehicle code by ch. 260, Laws 1957, sec. 340.01
(56), Stats. 1957, was repealed and recreated to read as
follows:

"(56) 'School bus' means a motor vehicle which trans
ports children to or from a public school or which transports
school groups engaged in extracurricular activities to or
from points designated by such public school, even though
such vehicle also transport children or school groups to or
from private schools or colleges or points designated by
them, but does not include:
" (a) A motor vehicle owned or operated by a parent or

guardian transporting only his own children, regardless of
whether the school has made a contract with or paid com
pensation to such parent or guardian for such transporta
tion; or
"(b) A vehicle having a seating capacity of fewer than

10 persons, including the operator, and used in casual,
occasional or reciprocal transportation of school children
and not under contract."

After the adoption of this amendment, it would appear
clear that vehicles transporting children to private or reli
gious schools no longer came within the definition of
"school bus" and hence the operators of busses transporting
children to or from such schools would no longer need a
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special school bus operator's license required by sec. 348.12,
Stats. 1957 (formerly sec. 85.08 (3a), Stats. 1955).

Thereafter by ch. 551, Laws 1957, which created sees.
343.01 (2) (e) and 343.125, the legislature defined "chauf
feurs" and required them to obtain a special license. The
definition section, 343.01 (2) (e) 2, specifically exempted
from the definition of "chauffeur" the operator of a "school
bus". Hence, by virtue of the amendment in ch. 514, Laws
1957, the term "school bus" no longer included vehicles
transporting children to private or religious schools, oper
ators of such vehicles were not exempted from the definition
of "chauffeur" and thus by the terms of the statute are
required to obtain a chauffeur's license even though they
are not required to obtain the special school bus operator's
license provided by sec. 343.12.

While no reason is apparent on the face of the legislation
or in public policy why a distinction in the type of license
should be made between the two classes of operators, the
legislature has so declared within its powers.
To repeat, as the law now stands, only operators of ve

hicles transporting children to or from public schools are
required to obtain the special school bus operator's license
under sec. 343.12, while operators of vehicles transporting
children to or from private and religious schools must ob
tain the chauffeur's license under sec. 343.125. Of course it
is understood that if the operator of a vehicle transporting
children to or from a public school also engages in any of
the other activities covered by sec. 343.125, then, in addition
he will be required to obtain a chauffeur's license.
JHM/RGT
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Insurance Commission—Foreign Company—Licenses—
Foreign life insurance company licensed to do business in
this state may not enter into a group life insurance plan to
cover residents of this state with master policy issued in
another state if not authorized under sec. 206.60.

July 28, 1958.

Paul J. Rogan,
Commissioner of Insurance.

A foreign life insurance company, authorized to transact
life insurance business in Wisconsin, has issued to a na
tional veterans organization, which has its general offices
in another state and has members in Wisconsin, a group life
insurance master policy under which it is proposed to cover
the members of said organization including those resident
in Wisconsin. This master policy was entered into in an
other state between the company and the national head
quarters of the veterans organization. The insurance plan
set out therein provides for a uniform premium payment
by each subscribing member, with the amount of life insur
ance graduated by age groups based upon the attained age
of the member when death occurs. Inclusion of members in
the insurance coverage provided in the master policy is not
automatic. The company proposes the use of liberal under
writing requirements in determining eligibility of the mem
bers who apply for the insurance. Upon application of a
member of the veterans organization and payment of the
prescribed premium, he will be accorded the life insurance
benefits set out in the master policy, if found insurable, and
issued a certificate of coverage.

Sec. 206.60 provides:

"No policy of group life insurance shall be delivered in
this state unless it conforms to one of the following
descriptions

and then there follows 6 specified types of group life insur
ance. The group life insurance plan in the master policy in
question is not within any of the types of group life insur
ance so set forth. You request an opinion as to whether
under the Wisconsin statutes a foreign life insurance com-
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pany licensed in this state may by such means provide to
persons residing in Wisconsin group life insurance of a
type that is not authorized under the Wisconsin statutes.

It is proposed that the national headquarters of the vet
erans organization will mail from its out-of-state head
quarters descriptive literature and application blanks to
members of the organization residing in Wisconsin, with
the suggestion that the completed application and remit
tance of the required premium for coverage under the plan
in the master policy be returned to that office. However,
members of said national organization who reside in Wis
consin, and officers of the local subdivisions thereof in Wis
consin, will promote the sale of this group life insurance
coverage to members of the organization in Wisconsin and
solicit them to make application for inclusion in the group
life insurance program. You also ask whether members oi
officers of the organization who are residents in Wisconsin
but are not legally qualified under the Wisconsin life insui-
ance agents' license law, sec. 206.41, as agents of said life
insurance company may legally render such assistance in
effecting coverage under this group life insurance plan of
members of the organization who are residents in Wisconsin.
The several subsections of sec. 201.04 provide the kinds

of insurance for which an insurance corporation may be
organized in the state. Subsec. (3a) thereof reads.
"Group Life Insurance.—Of the forms described in sec

tion 206.60."

As the proposed group life insurance plan is not any of
the types or forms of group life insurance set forth in sec.
206.60, a domestic insurance company cannot effect this
type of group life insurance in the state of Wisconsin. Sec.
201.34 (3) specifically says that a licensed foreign insur
ance corporation may transact in this state only such kinds
of business as a domestic insurance corporation is author
ized under the laws of Wisconsin to transact in the state.
This limits a foreign insurance corporation licensed to do
business in this state to effecting in this state only the kinds
of insurance which a domestic corporation is authorized to
transact. This means that the restrictions relative to a par
ticular kind of insurance that are imposed by the statutes
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on domestic corporations likewise limit the authority of a
foreign insurance company licensed in the state in effecting
that kind of insurance in Wisconsin. The subject life insur
ance company has obtained a license to transact life in
surance business in Wisconsin and is presently the holder
of such license. It is therefore limited to effecting in this
state group life insurance coverage only of the types or
forms thereof which are set out in sec. 206.60.

Sec. 201.32 expressly limits a foreign insurance company
to "directly or indirectly" transacting any insurance busi
ness in the state except in compliance with Wisconsin laws.
The language of subsec. (1) is:

"No foreign insurance company shall directly or in
directly transact any insurance business in this state except
upon compliance with the requirements of this section."

It is expressly made a condition of the licensing of a for
eign insurance company that it comply with all provisions
of the Wisconsin statutes. One of the requirements for the"
licensing of a foreign insurance company as set forth in
subsec. (4) is that it file a declaration that it accepts the
license to terminate in case it fails to comply with any pro
vision of Wisconsin law. Sec. 201.34 (1) states that the
annual license of a foreign company shall be renewed only
so long as the company meets "all requirements of law".
Sec. 201.34 (2) gives the commissioner of insurance the
same supervision over the business and affairs of every
licensed foreign insurance company as he has over domestic
insurance companies doing the same kind of insurance
business.

The above statutory provisions relate to foreign insur
ance companies generally, but there are other provisions
specifically applicable to life insurance companies which
support the conclusion. Sec. 206.55 specifically prohibits
any insurance company from doing any life insurance busi
ness with any resident of this state except in accordance
with the Wisconsin statutes. It reads as follows:

"206.55 Insurers to comply with law. No insurance com
pany shall do any insurance business or make any guaranty,
contract or pledge for the payment of annuities or endow
ments or money to the families or representatives of any
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policy or certificate holder, or the like, in this state or with
any resident of this state except according to the condi
tions and restrictions of the statutes of this state."

Also pertinent, are the provisions of sec. 201.44 (1),
which prohibit the solicitation, issuance or delivery of a
policy of insurance in this state other than through an
agent lawfully licensed for the kind of insurance under the
agents' licensing provision of the statutes. This provision
is applicable to all kinds of insurance. It is equally appli
cable to a licensed foreign insurance company as it is to a
domestic insurance company. It is likewise as well appli
cable to the effecting of insurance with residents of this
state by indirect means as by direct operation.
The obvious purpose in the provisions of sees. 201.04

(3a) and 206.60 is to prohibit the effecting of group life
insurance coverage of residents of this state unless such
group coverage comes within and qualifies as one of the
types of group life insurance therein set forth. A domestic
corporation could not effect the proposed type of group life
insurance in the state. As a foreign insurance corporation
licensed to do business in the state is prohibited from effect
ing either directly or indirectly any insurance coverage
within the state that a domestic company could not effect
within the state, a licensed foreign insurance company is
prohibited by these statutory provisions from effecting that
type of group life insurance coverage within the state,
either by direct operation or through indirect means. This
group life insurance plan attempts to effect this type of
group life insurance coverage for Wisconsin residents by
indirect means which the company could not do directly.
As such, the plan is prohibited by the above provisions of
the Wisconsin statutes. A foreign licensed insurance com
pany cannot use this means to effect group life insurance
coverage of Wisconsin residents, and if it does so, it will be
in violation of the Wisconsin statutes.

It is suggested that sec. 201.44 (1) is inapplicable to the
individual beneficiary certificates issued under a master
group policy because such a certificate is not a contract of
insurance and the master group policy is the only contract
of insurance issued. Sec. 201.01 (3) defines the word
"policy", for insurance purposes generally, as including
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"* * * every kind and form of contract of insurance". In a
prior opinion in 45 O.A.G. 186 the question was considered.
Reference was there made to Riske v. National Casualty
Co., (1954) 268 Wis. 199, 67 N.W. 2d, 385 where the court,
after taking note of Boseman v. Connecticut General Life
Ins. Co., (1987) 301 U.S. 196, 57 Sup. Ct. 868, 81 L.ed
1036 and recognizing the existence of a division of author
ity on the question, found it unnecessary to there pass upon
the question. The view was expressed in said prior opinion
that sec. 201.44 (1) should be construed, in light of its pur
pose, as including such certificates within the regulations
thereof.

Upon presently reconsidering the question it appears that
such conclusion is reinforced by the decision in Jensen v.
John Hancock Mut. Life Ins. Co., (1954) 266 Wis. 594, 64
N.W. 2d, 183. In that case the court viewed the certificate
as a contract of insurance between the insurer and the em
ploye. It said there was a deliberate agreement between
them, effected upon legal consideration between the parties,
which was the agreement on the part of the insured em
ploye to pay the premium and the agreement on the part of
the insurer to insure the premium-paying employe. The
language of the court is as follows:

"We are here necessarily concerned with a contract of
insurance existing between the insurer and the employee.
We must regard such a contract as a deliberate agreement
between competent parties, upon a legal consideration, to
pay a premium on the part of one and to insure the pre
mium payer on the part of the other, pursuant to the condi
tions and limitations of the insurance contract agreed to by
the two parties. We must also reco^ize the concurrence of
an intention between the two parties. There would be no
existing right in favor of the insured or her beneficiary but
for the rights granted her in the certificate." (p. 600)

This reinforces the view expressed in the prior opinion
that individual group beneficiary certificates issued under a
master policy to cover Wisconsin residents fall within and
constitute a policy of insurance within the provisions of
sec. 201.44 (1). This appears to be realistic and the proper
view, because, as previously noted, insurance coverage to an
individual member of the group is not automatic upon issu
ance of the master policy by the insurance company to the
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national organization. It is not until the individual member
of the group applies for coverage and pays the premium
that any insurance coverage is extended to or operative for
that member.

The language of the foregoing statutory provisions is suf
ficient as applicable to all kinds of insurance. However,
there are statutory provisions in the chapter on LIFE IN
SURANCE which make the conclusions even stronger as
respects life insurance. In sec. 206.01, the definition of the
word "policy" in subsec. (8) is given as "the contract issued
by the company to the insured" and the definition in subsec.
(6) of the word "insured" is given as "the person upon
whose life the contract of insurance is written". It is there

fore inescapable that an individual group life beneficiary
certificate issued under a master group life policy consti
tutes a "policy" of insurance under sees. 201.44 (1) and
206.55 so that any solicitation of application for such a cer
tificate, the issuance thereof, or the delivery thereof, within
this state, is prohibited except when done by or through an
agent in the state lawfully authorized under the statutes to
represent the company for the kind of insurance provided
by the group plan set forth in the master policy.
The attorney general of Ohio had presented to him the

same question as your first inquiry and by an opinion dated
June 19, 1950, Opinions of Attorney General No. 1903, ad
vised that it is unlawful for an insurance company author
ized to transact life insurance business in Ohio to make a

group life insurance contract covering a group in that state
unless the group qualifies as one for which group life insur
ance can be written in Ohio under the Ohio group insurance
law, even though the contract was applied for and delivered
in another state. The Ohio statute is of the same moment as

sec. 206.60 although the language is slightly different. The
group life insurance plan provided under the master con
tract there involved did not fall within any of the author
ized groups for which Ohio group life insurance could be
written under the Ohio statute. He therefore concluded that

the plan was illegal in its application to residents within
Ohio unless it could be said that Ohio law cannot affect con

tracts negotiated, issued and delivered outside of the state,
even though they cover persons within the state.
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In reaching the conclusion that the provisions of the Ohio
statutes applicable to the situation were valid and rendered
it unlawful for an insurance company licensed to do busi
ness in Ohio to make a group life insurance contract cover
ing persons in that state of a type of group insurance not
permitted under the Ohio group insurance law, even though
the contract was applied for, issued and delivered in another
state, reliance was placed upon several cases. State ex rel
T. European Ins. Co. v. Tomlinson, 101 O.S. 459; Palmetto
Fire Ins. Co. v. Conn., 9 Fed. 2d 202, affirmed 272 U.S. 295,
47 Sup. Ct. 88, 71 L.ed 243; Osbom v. Ozlin, 810 U.S. 58,
60 Sup. Ct. 758, 84 L.ed 1074; Hoopeston Canning Co. v.
Cullen, 818 U.S. 818, 68 Sup. Ct. 602, 87 L.ed 777. These
cases have been reviewed and in our opinion establish the
validity of the provisions of the Wisconsin statutes hereto
fore mentioned as applicable to the situation.
A foreign life insurance company authorized to do busi

ness in this state may not use the group life insurance plan
of operation to affect life insurance on residents of this
state in violation of expressed provisions of our statutes
that prohibit the writing of such insurance in the state. It
could not directly effect such insurance coverage of such
residents within the state. The Wisconsin statutes do not

contemplate that a foreign insurance company may accept
the benefits of the rights and privileges of a license to do
an insurance business in this state and at the same time cir

cumvent and reject the conditions and limitations imposed
by applicable regulatory statutes of this state.
You are therefore advised that a foreign life insurance

company licensed to do business in this state may not enter
into a group life insurance plan to cover residents of this
state, which plan is of a type not authorized by sec. 206.60,
even though the master group* policy was applied for and
delivered in another state. You are also advised that a bene

ficiary certificate issued to a resident in this state pursuant
to a master group life insurance agreement is a contract of
insurance, or a part of a contract of insurance, for the pur
poses of sees. 201.44 (1) and 206.55, prohibiting the solici
tation, issuance or delivery thereof in this state to effect
coverage of a resident of this state under such group insur
ance plan set forth in the master policy except by or
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through an agent duly licensed pursuant to sec. 206.41 to
write that kind of insurance in this state for the insurance

company issuing the master contract.
HHP

Veterans—Aid—Persons eligible for relief under sec.
45.20 include all persons therein named and are not re
stricted by the definition of "veteran" in sec. 45.35 (5a).
One-year resident requirement applies to be eligible for aid.

July 29, 1958.

John M. Potter,
Corporation Counsel,

Wood County.

You ask, (1) whether ch. 190, Laws 1957 restricts eligi
bility for temporary aid under sec. 45.20 to those persons
who comply with the one-year residence requirement of
ch. 190; and (2) whether the aid provided for in 45.20 is
restricted to soldiers, sailors and marines, who meet the
definition of "veteran" as provided in 45.85 (5a).

Sec. 45.20 reads:

"Temporary aid shall be given, granted, furnished and
provided, according to ch. 49, to and for any honorably dis
charged indigent soldier, sailor or marine of any war of the
United States or the Korean conflict and the indigent wife,
widow or minor child of any such, without requiring the
removal of any such person to any county home, but such
temporary aid shall not continue longer than 3 months
at any one time or in any one year unless the authori
ties charged with the relief of the poor shall determine
otherwise."

It appears that if all the requirements for relief under
ch. 49 apply to veterans under sec. 45.20, there is no need
for the separate statute pertaining to veterans. However in
38 O.A.G. 146-147 it is said:

"[Sec. 45.20] was originally adopted at a time when the
poorhouse and the poor farms were the customary method
of administering general relief, and the statute was in-
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tended to spare the indigent soldier or sailor from the indig
nity of going to the county home; that is its sole present
effect."

See 37 O.A.G. 384 for a historical review of the statute.

Besides the limited purpose of the statute, you will note
that sec. 45.20 refrains from specifically defining eligibility
beyond its reference to soldier, sailor, or marine honorably
discharged and to their named dependents. Other facets of
eligibility are to be determined "according to ch. 49". For
example, sec. 45.20 does not define "indigent soldier, sailor,
or marine". However, sec. 49.01 (4) defines "dependent per
son" and presumably is used to determine when a soldier is
"indigent". Also 45.20 does not state what type of tempo
rary aid shall be given under that section. Here, too, 49.01
(1) defines "relief" and enumerates what type of aid is to
be given.
There is no evidence that the legislature did not intend

sec. 49.01 (7) (ch. 190, Laws 1957), which establishes a
one-year residence requirement, to apply to 45.20 as well as
the other provisions of eligibility and administration of
assistance in ch. 49. Therefore, it is my opinion that the
residence requirement of 49.01 (7) applies to sec. 45.20.
I would answer your second question in the negative. Sec.

45.35 (5a) defines the word "veteran". This word is not
used in sec. 45.20. Sec. 45.20 contains its own definition of

those who are covered by the section:

"♦ * * honorably discharged * * * soldier, sailor or marine
of any war of the United States or the Korean conflict

Sec. 45.20 clearly does not refer to a "veteran" as defined
in 45.35 (5a) because the latter is limited only to veterans
of World War II and the Korean conflict while sec. 45.20
includes veterans of "any war of the United States".

The opinion in 41 O.A.G. 132 must be restricted to the
specific question to which it was addressed. In that opinion
it was stated that a Korean veteran came under the mean
ing of "soldier * * * of any war of the United States" even
though the United States never technically declared war.
(The statute subsequently was amended expressly to include
the Korean conflict.) In reaching the conclusion that "war"
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in sec. 45.20 included the Korean conflict, 45.35 (5a) was
refeiTed to as an indication of the legislature's desire to
treat a Korean veteran the same as a World»War II veteran.

The caption on the opinion should not be read as implying
that 45.35 (5a) was the controlling definition in sec. 45.20.
As stated above, I believe that 45.35 (5a) does not apply to
sec. 45.20; sec. 45.20 contains its own definition of the per
sons eligible for its benefits.
RGT

Insurance—Licenses—Words and Phrases—"Proper ex
change of business" permitted by sec. 209.04 (5) does not
include solicitation by an insurance agent of insurance in a
company for which he is not licensed, but only the negotia
tion and effecting of such insurance in the occasional situa
tion where insurance desired by a prospect is not placeable
with a company for which he is licensed.

August 4, 1958.

Paul J. Rogan,
Commissioner of Insurance.

An insurance agent was licensed only as an agent of in
surance company A to write casualty insurance, including
accident and health insurance, and was engaged exclusively
in selling the latter. Each month he regularly produced sub
stantially the same amount of new business. During a pe
riod of three months, he wrote no new insurance in com
pany A, but did solicit, take applications for and collect the
premiums upon a substantial amount of new accident and
health business in company B. An appreciable part thereof
was in replacement of accident and health insurance already
with company A.
In taking the applications for such insurance, and giving

receipts for the premium collected, he signed them as agent
of company B. The applications were sent to a so-called
corporate "agency", the XYZ Insurance Service, Inc., the
three stockholders of which were licensed agents of com
pany B for that kind of insurance, and it in turn forwarded
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them to the insurance company. Company B sent the poli
cies direct to the insureds. He deducted 95% of the commis
sions being pai(f by company B and remitted the balance of
the premium in most instances to said XYZ Insurance
Service, Inc., although in some cases remittance was direct
to company B. When remittance was to the corporate
"agency", it then deducted the remaining 5% of the com
mission and accounted to company B for the balance of the
premium as a part of its regular "agency" settlements.
Where remitted direct to company B, it then credited said
corporate "agency" with the 5% of the commission.
You request an opinion whether said transactions come

within "exchange of business" that is recognized by sec.
209.04 (5), so as not to be precluded by the agent's licensing
provisions of that section.

After defining an "agent" as a natural person authorized
thereunder to solicit, negotiate or effect contracts of insur
ance other than life insurance, sec. 209.04 (1) (a) provides
specifically that it is unlawful for any person to act in that
fashion unless he holds an agent's license issued under sec.
209.04. Perforce of the provisions in sees. 200.13 (8) and
209.04 (1) (c), any person soliciting, negotiating or effect
ing contracts of insurance in the state must have a separate
license for each kind of insurance for each insurance com

pany he represents.
In absence of sec. 209.04 (5) which provides:

"(5) EXCHANGE OP BUSINESS. Nothing in this section
shall be construed to prevent the proper exchange of busi
ness between lawfully licensed resident agents of this
state.",

a licensed agent could not negotiate or effect a policy of in
surance of the kind for which he is licensed in some other

company than one for which he is licensed, of the kind for
which he is licensed, or even participate therein, notwith
standing he did so through or with an agent of such other
company who was duly licensed for that kind of insurance.
Nor would the provisions in sec. 201.53 (5), which specifi
cally permit division of commissions between agents li
censed for the same kind of insurance, as an exception to
the otherwise prohibition against splitting of commissions,
be operative.
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However, there are instances that occur occasionally in
which a duly licensed agent solicits a person or concern for
insurance but finds that the insurance desired is of a type
that the companies he represents do not write, the amount
is too large therefor, they impose too onerous conditions
thereon, or there is something which stands in the way of
placing it with them. In such circumstances, it is a recog
nized and well established practice, which is known as ex
change of business, for such agent to go to an agent licensed
for the same kind of business for another company that will
write the desired insurance and arrange with him to write
it therein. The agent writing it is paid the commission by
his company and he gives part of it to the agent for bring
ing the business to him.

It is the purpose of sec. 209.04 (5) to open up the other
wise all inclusive restrictive provisions of sec. 209.04 only
sufficiently to authorize transactions of this nature as
"proper exchange of business". The use of the word
"proper" shows clearly it is not intended thereby to include
everything that might be effected through agents exchang
ing business. It necessarily restricts what is covered thereby
and therefore must be interpreted as including only the ex
change of business between agents licensed for the same
kind of business where the company or companies repre
sented by the one agent for some reason either will not or
do not write the policy or coverage desired but through an
agent licensed for the same kind of insurance for some other
company he is able to obtain the insurance in said other
company. It is only the occasional situations of this nature
that are contemplated and permitted by sec. 209.04 (5) as
"proper" exchange of business.

Such provisions do not permit the solicitation by an agent
of insurance in a company for which he is not licensed.
They merely permit him to negotiate and arrange for such
insurance when in the course of his normal solicitation of

business he runs into a situation where the insurance is of

a kind for which he is licensed but the company or com
panies he represents do not or will not provide the coverage
required. Therefore, the recited transactions involved here
were not "proper exchange of business" permitted by sec.
209.04 (5).
HHP
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Taxation—Words and Phrases—Exemption—Sec. 70.111
(10) (b) created by ch. 654, Laws 1957, exempting mer
chandise produced or manufactured in this state for ship
ment out of state while stored in the original package in a
warehouse, considered and construed.

August 4, 1958.

H. W. Harder,
Commissioner of Taxation.

You have requested my opinion on a number of questions
involving the application of ch. 654, Laws 1957. That chap
ter creates paragraph (b) of sec. 70.111 (10) providing a
new exemption from the personal property tax for mer
chandise produced or manufactured in this state for ship
ment but of the state while stored in the original package
in a warehouse.

Your first question is whether or not the exemption from
taxation afforded by this statute is available only to the
manufacturer or producer in this state. Subdivision 1 of
this statute does not expressly limit the exemption to mer
chandise still owned by the producer or manufacturer, nor
is there any language anywhere in the act from which such
a limitation may be inferred. It is my conclusion that the
exemption is not so limited. Subdivision 5 clearly infers that
the exemption is to be extended to others than the manufac

turer or producer, since that subdivision limits the exemp
tion so as not to apply to merchandise stored in a warehouse
which is owned, leased or operated by a consignor or con
signee of the merchandise. Had it been the intent to limit
the exemption to merchandise owned by the manufacturer
or producer, there would be no occasion for mentioning a
consignor or consignee at all.
You next ask:

"If the exemption may be had by a purchaser of a fin
ished product, how will such person be able to swear that
such product was 'produced or manufactured for shipment
out of the state' ? Such purchaser probably would have only
hearsay knowledge of the manufacturer's or producer's in
tended destination, or no knowledge at all. Would an affi
davit by the purchaser-owner based upon 'information and
belief be adequate? What if the warehoused item had been
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manufactured on an open stock basis without reference to
any particular order? Does 'produced or manufactured for
shipment out of the state' mean that the personal property
was made against an order for shipment to a destination
outside this state? If so, would not a purchaser-owner
claiming exemption have to explain in his affidavit how he
happened to get title to property warehoused in this state
when the manufacturer made the goods against an order
for shipment to a destination outside this state?"

Subdivision 2 of this statute requires an affidavit by the
owner of the merchandise stating that the merchandise was
"produced or manufactured for shipment out of the state".
This requirement would not be satisfied by an affidavit
based upon information and belief, since such an affidavit
is not a positive statement of the facts set forth. Concern
over the basis of the affiant's knowledge would be of
moment only if there is reason to doubt the affidavit.
The remainder of your question No. 2 will be discussed in

answer to your third question.
Your third question is:

"When goods are warehoused by the manufacturer or
producer, will it be possible for such manufacturer or pro
ducer to claim exemption when such goods were made on
an open stock basis without any particular customer in
mind? In such situation, would it be sufficient if the said
manufacturer swore that a certain percentage of his prod
uce was always shipped by him outside the state and that
the stored product would be applied 100 per cent to out of
state shipments?"

There is nothing in the language of the statute limiting
the exemption to merchandise produced or manufactured
against an order for shipment to a destination outside of
Wisconsin. Thus, if a manufacturer customarily ships mer
chandise manufactured on an open stock basis to destina
tion points within and without the state, and warehouses
the items to be shipped out of Wisconsin in a different
warehouse from that in which he stores the merchandise to

be shipped to Wisconsin points, he would be entitled to the
exemption for the merchandise to be shipped out of the
state, providing the other requirements of the statute are
met. Similarly, if an item is manufactured against a spe
cific order for shipment to a point outside the state, and if
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prior to delivery the out-of-state customer changed his order
and had the merchandise stored in a commercial warehouse
in Wisconsin for shipment at a later date, the exemption
still could apply. On the other hand, if a manufacturer had
no regular customers outside of the state and stored mer
chandise which had been produced on open stock basis, he
could not properly make out the requisite affidavit even
though after storage of the merchandise he received an
order for shipping some or all of the items to a point out
side the state. Between these two extremes lie a myriad of
factual situations which could only be discussed with the
specific facts of each case at hand.
As item 4 you ask:

"If merchandise were accorded exemption under this
statute in a given year and then the assessor later learns
that such merchandise was shipped from the warehouse to
a destination in Wisconsin, may such property be assessed
in a later year as omitted property under Section 70.44? If
so, what about a case in which the property, at the time the
affidavit was executed was actually destined for outside
Wisconsin but, because of some subsequent event such as
cancellation of the order by the purchaser or bankruptcy of
the purchaser, a substitute disposition became necessary?"

If the merchandise were entitled to the exemption on
May 1st in a given year, but later was shipped to a point in
Wisconsin because of some event occurring after May 1st,
there is no basis under either sees. 70.44 or 70.111 (10)
(b) for the assessor in a subsequent year to tax the prop
erty as omitted property. However, if exemption were ac
corded merchandise in a year in which it was not actually
entitled thereto, then in a subsequent year it could be as
sessed as omitted property under sec. 70.44.

Your fifth question asks:

"Whether merchandise which is exempt under sec. 70.111
(10) (b) 3 in one year and remains in the warehouse for
three successive years would be taxable the second year
and exempt the third year?"

The plain language of sec. 70.111 (10) (b) 8 requires
this result. It excludes from the exemption "* * * any mer
chandise which was exempt from taxation under this para-
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graph for the preceding tax year, ♦ * This plain lan
guage cannot be ignored.
In a sixth question, you ask what is the Federal Bonded

Warehouse Act referred to in sec. 70.111 (10) (b) 5. There
is no federal statute officially entitled "Federal Bonded
Warehouse Act". There is, however, a federal statute popu
larly known as the Bonded Warehouse Act, 19 USCA, sees.
1555-1556, which was enacted June 17, 1930. Sec. 100.13,
which was enacted by ch. 456, Laws 1933, and originally
was numbered sec. 99.32, also refers to the Federal Bonded
Warehouse Act.

The federal act referred to in both of these statutes

would appear to be the provisions in 19 USCA, sees. 1555-
1556, which provide that the secretary of the treasury may
designate buildings as "bonded warehouses" for the storage
of imported merchandise entered for warehousing, or taken
possession of by the collector, or under seizure, or. for the
manufacture of merchandise in bond, or for repacking,
sorting or cleaning of imported merchandise.
Your seventh inquiry is whether warehouses which are

not required to be licensed under sec. 100.13 may be li
censed under that section in order to comply with sec. 70.111
(10) (b) 5. Sec. 100.13 (7) prohibits any person from act
ing as a warehouseman without a license. Subsection (1)
provides for the issuance of a license and defines ware
houseman so as to exclude certain enumerated types of bus
inesses. It is clear that the department of agriculture has
no jurisdiction to issue a warehouseman's license under sec.

100.13 to any business falling within one of the enumerated
exclusions.

The only provision in sec. 100.13 giving the department
of agriculture discretion as to whether or not to license a
particular kind of business is contained in subsection (1)
(b), which provides that the department may exempt from
the operation of the section a warehouse if the operator has
a license under the Federal Bonded Warehouse Act. This
discretionary provision does not affect your problem, since
a warehouse licensed under either the federal or the state

act would qualify for the exemption under the terms of
sec. 70.111 (10) (b).
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In your eighth question, you ask what types of ware
houses are excluded from the requirements of sec. 100.13.
They are those set forth in sec. 100.13 (1) (a) as exclu
sions from the definition set forth in the section and are:
municipal and railroad corporations; those licensed under
sec. 99^02 [cold storage warehouses]; those licensed under
sec. 126.07 [grain warehouses]; cooperative associations
storing farm products and merchandise for members; ware
houses used for storage of manufactured dairy products,
canned produce, and dairy products manufactured by the
owners of the warehouses; and field warehouses.

While the statute contains no definition of "field ware
house", it would appear what is meant is a warehouse owned
by the owner of the goods stored therein but which ware
house is operated by a lessee as pledgeholder of the mer
chandise stored therein. Walling v. Mutual Wholesale Food
& Supply Co., (1944), 141 F. 2d 331, at 341.
You next ask how the terms "consignor", "consignee",

"affiliate" and "subsidiary" are to be construed as used in
sec. 70.111 (10) (b) 5. These words are capable of broad
meanings and the particular sense in which used is depend
ent upon the context of the provision in which they appear.
The courts have disagreed even as to the meaning of the
words "consignor" and "consignee" as used in the ordinary
mercantile sense. In Johnston-Creivs Co. v. Smith, (1925),
161 Ga. 382, 131 S.E. 65, the court held that the word "con
signee" means a person to whom a shipment is addressed.
On the other hand, the Iowa court in West v. Hartford Fire
Ins. Co., (1957) 248 Iowa 993, 83 N.W. 2d 465, held that
while in the usual sense goods shipped to another are con
signed to him in the mercantile sense, the word "consigned"
implies agency and carries the implication that title to the
goods is not in the consignee. Sec. 100.03 (1) (b) defines
the words "affiliate" and "subsidiary" as used in the statute
governing licensed food processing plants. The definition
given there, however, is not directly applicable to the provi
sion of sec. 70.111 (10) (b) here under consideration, but
is a guide to the intention of the legislature in using the
words therein.

It is the well established rule in this state that provisions
creating exemptions from taxation are to be construed
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strictly against the granting thereof and exemption is not
to be enlarged by implication. Comet Co. v. Department of
Taxation, (1943), 248 Wis. 117, 9 N.W. 2d 620; Albion v.
Trask, (1950), 256 Wis. 485, 41 N.W. 2d 627. In view
thereof, and considering the overall objective of the provi
sions in sec. 70.111 (10) (b), it is my opinion that the
words "consignor", "consignee", "affiliate" and "subsidiary"
are used therein for the purpose of providing that mer
chandise will not be exempted thereby if stored in a ware
house owned or operated by one having any ownership in
terest, either direct or indirect, in such merchandise.

The next question concerns the proper construction of the
term "original package" as used in this statute.
The doctrine of the original package had its origin in

Brown v. State of Maryland, (1827), 12 Wheat. 419, 25
U.S. 419, 6 L.ed 678. Like other words of the statute about
which you inquire the term "original package" is not ca
pable of precise definition applicable to all cases.
A good statement is that contained in Haley v. State,

(1894), 42 Neb. 556, 60 N.W. 962 at 963, where the court
said:

"* * * The general purpose is to adopt that form and size
of package best adapted to the safe and convenient trans
portation and delivery of the particular class of goods to be
moved, because the convenience of the trade will be best
subserved thereby. Such packages, put up with a view to
the convenience and security of transportation and han
dling, in the regular course of trade, are the original pack
ages of commerce. * * *"

In Cook V. Marshall County, (1903) 119 Iowa 384, 93
N.W. 372, 373, it is said:

"* * * Generally, it is said to be a parcel, bundle, bale,
box, or case made up of or 'packed' with some commodity
with a view to its safety and convenient handling and
transportation. It does not necessarily mean that goods shall
be inclosed in a tight or sealed receptacle. It relates wholly
to goods as prepared for transportation, and has no neces
sary reference whatever to the package originally prepared
or put up by the manufacturer. Indeed, the idea of the
'original package' may well be made to cover certain forms
of property which do not ordinarily admit of being pack
aged or encased in any other manner than in the car or
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vessel in which they are transported, such, for instance, as
steel beams, threshing machines, and other bulky articles."

After considering the purpose and object of this statute,
in my opinion, the phrase "original package" refers to that
form in which the particular merchandise is prepared by
the manufacturer or producer thereof for shipment by it,
i.e., the box, carton, barrel, bottle, container, crate, bundle
or other similar form customarily utilized by the manufac
turer or producer in shipping or transporting such
merchandise.

Clearly, the exemption would not be applicable if the
merchandise is not in an appropriate warehouse in such
original package form on May 1. The criteria of exemption
under this provision is that the merchandise has been
placed in storage in the original package form in a commer
cial warehouse and is stored therein in that form on the

date as of which the assessment of property is made,
i.e.. May 1.
Your last question is as to the scope of the words "manu

factured or produced" in this state. Again, the words can
not be defined so as to answer all possible questions which
may arise. As was said in Sharpe v. Hasey, (1908), 134
Wis. 618, at 620,114 N.W. 1118:

"* * * The common, ordinary, or approved meaning of
words in a legislative enactment is to be regarded as the one
intended by the law-givers, unless such meaning is incon
sistent with the manifest legislative purpose, 'but technical
words and phrases and such others as may have acquired a
peculiar and appropriate meaning in the law shall be con
strued and understood according to such peculiar and ap
propriate meaning.' "

On the following page, in discussing the words "trade or
manufacture" as used in a statute prohibiting the laying
out of public highways through a building used for trade
or manufacture when the damage exceeded a specified
amount, the court said:

"* * * Such words have common, ordinary meanings
which by common knowledge occur to the mind of any one
of ordinary intelligence upon their being used. Such mean
ings are entirely apart from the broad or general or the
narrow and particular ones, which, if necessary, might be
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attributed thereto. There is no reason which we can per
ceive why such common, ordinary meanings should not pre
vail in the situation at hand. * * *"

In discussing the word "manufacture", as used in a tax
statute, the Maryland court said in Comptroller of the
Treasury of Md. v. American Can Co., (1955), 208 Md.
203, 117 Atl. 2d 559, that the word ordinarily means the
process of converting some material into a different form
adapted to uses to which in its original form it could not so
readily be applied. I have found no better definition of the
word. What activities would constitute production or manu
facture within the language of this statute would depend
upon the facts in any given case, and other than the gen
eral definition given in the cited case, no categorical answer
can be given.
You have asked specifically whether packaging might be

construed as manufacturing or producing. The answer is
"no". Packaging alone would not be considered "producing"
or "manufacturing" in the ordinary sense in which those
terms are used.

EWW/HHP

Intoxicating Liquors—Minors—Words and Phrases—
Sec. 176.30 (1) absolutely prohibits the sale or furnishing
of intoxicating liquor to a minor, even though he be law
fully present on the licensed premises under the conditions
prescribed by sec. 176.32 (1).

August 13, 1958.

D. H. Prichard, Director,
Division of Beverage & Cigarette Taxes.

You have requested an opinion on the following two
questions:

"1. May intoxicating liquor, including wine, be legally
sold to, served to, or procured for a person under the age
of 21 on a class 'B' liquor license premises if accompanied
by parent, guardian or spouse?
"2. May intoxicating liquor, including wine, be sold to,

served to, or procured for a person under the age of 21 on
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a class 'B' liquor license premises, unaccompanied by par
ent, guardian or spouse, such minor being legally on the
license premises for the reason that one or more of the fol
lowing activities are operated in connection with the class
'B' liquor license,—a bowling alley, hotel, restaurant, or
grocery store?"

In this opinion I shall use the term "intoxicating liquor"
in the sense in which it is defined in sec. 176.01 (2), which
includes wine, and I shall use the word "beer" as including
all fermented malt beverages as that term is defined in
sec. 66.054 (1) (j).

Sec. 176.30 (1), so far as material to this opinion, pro
vides as follows:

"Any keeper of any place of any name whatsoever for
the sale of any intoxicating liquors who shall sell, vend or
in any way deal or traffic in, or for the purpose of evading
any law of this state relating to the sale of liquors, give
away any such liquors in any quantity whatsoever to or
with a minor, * * * and any person whatever who shall pro
cure for, or sell, or give away, to any minor, whether upon
the written order of the parents or guardian of such minor
or in any other manner whatsoever, * * * any such liquors
shall be punished * *

It will be observed that the foregoing statute contains no
exception of the kinds mentioned in your questions. On the
contrary, the second clause expressly provides that even the
written order of the parent or guardian will not excuse the
sale or furnishing of intoxicating liquor to a minor.
The misunderstanding which has arisen in some circles,

and which has prompted you to request this opinion, evi
dently arises out of confusion with the law relating to the
presence of minors on licensed premises and the law relat
ing to the sale of beer to certain minors.

Sec. 66.054, the beer law, provides in part as follows:

"(9) CONDITIONS OF LICENSES. Wholesalers' and retailers'
licenses shall be issued subject to the following restrictions:

<<♦ * *

"(b) No fermented malt beverages shall be sold, dis
pensed, given away or furnished to any person under the
age of 18 years unless accompanied by parent or guardian.
"(20) PROCURING FOR OR FURNISHING TO PERSON UNDER

18; PENALTY. Any person who shall procure for, sell, dis-
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if he was lawfully on the premises by reason of being a
lodger or boarder or because the place was a hotel, drug
store, etc.
To sum up, it is the legislative policy that: (1) minors

may be present on premises licensed for the sale of intoxi
cating liquor under the conditions set forth in sec. 176.32
but may not be sold or served with any intoxicating liquor;
if accompanied by parent or guardian, or if of the age of 18
or older, they may be sold or served beer while so lawfully
on the premises; (2) minors under the age of 18 may be
present on premises licensed for the sale of beer only, under
the conditions prescribed by sec. 66.054, and if accompanied
by parent or guardian may be served beer.

It follows that the answer to both of your questions
is "no".

WAP

Public Welfare—Children—Patients—Children in legal
custody of the department of public welfare who have be
come patients in mental hospitals under ch. 51, or inmates
of the diagnostic center under sec. 46.04, are chargeable to
the counties of legal settlement as provided in sec. 51.08
and not sec. 48.55.

August 18, 1958.

Wilbur J. Schmidt, Director,
State Department of Public Welfare.

You ask an opinion whether sec. 48.55 or sec. 51.08 is to
be applied with respect to charges for care of children in
the custody of your department, when the children are
transferred or committed to the Wisconsin diagnostic cen
ter, the state mental hospitals, or the colonies. Under sec.
48.55, as amended by ch. 616, Laws 1957, the charge is "one
half of the average cost, excluding administration, for chil
dren placed in foster homes by the department * * Un
der sec. 51.08 the charge for care of "patients" in mental
institutions is "average per capita cost of maintenance,
care and treatment of such patients. * * ♦"
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The question is related to the one discussed in 46 O.A.G.
101, to the effect that sec. 48.55 governs charges for care
of children transferred or committed to penal institutions.
There are involved in this question the same statutory

provisions there discussed; but, in addition, there is also
involved the last sentence of sec. 48.52 (2) (a), which was
not there applicable.

Sec. 48.52 deals with the facilities for care of children in

legal custody of the department. The parts of subsection
(2) (a) which are pertinent to your inquiry read:

"(2) USE OF OTHER FACILITIES, (a) In addition to the fa
cilities and services described in sub. (1), the department
may use other facilities and services under its jurisdiction,
* * * Removals to institutions for the mentally ill or men
tally deficient shall be made in accordance with ch. 51"

Sec. 48.55, providing that the county of legal settlement
shall be charged one-half of the average cost of foster-home
care, for care of children in the custody of the department,
makes no reference to mentally ill children, or to ch. 51;
but it must be read with other provisions of the children's
code, and harmonized with them, if possible.
The last sentence of sec. 48.52 (2) (a) was intended to

create certain exceptions with respect to mentally ill chil
dren, which would be governed by the statutes relating to
the mentally ill rather than by other provisions of the chil
dren's code.

Two methods of "removal" of children in the depart
ment's legal custody to institutions for the mentally ill or
mentally deficient are provided by ch. 51:

1. By petition to the juvenile court for commitment pur
suant to sees. 51.01 to 51.065. This is the method most gen
erally used.

2. By departmental transfer from the boys' school or the
girls' school, after a physician's report to the school super
intendent and the superintendent's report to the depart
ment, that the child is mentally ill or deficient, pursuant to
sees. 51.215 and 51.28.

In either event the admission of the child to the mental
institution is accompanied by more formality than an ordi
nary placement in one of the schools, a penal institution, or
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a foster home. The child then becomes a "patient" in the
meaning of sec. 51.08 and that section determines his
chargeability so long as he remains a patient.
However, ch. 51 makes no provision for admissions to

the diagnostic center. For children in the legal custody of
the department, sec. 46.04 (2) provides for their admission
on "referral by the director" of the department. Neverthe
less, the charge for maintenance in the center is also deter
mined under sec. 51.08 for the reasons set out in 44 O.A.G.
274, since the legislature has not enacted any provision
which would change the conclusion there expressed.
BL/WAP

State Traffic Patrol—Sheriff—Words and Phrases—Dis
cussion relative to duty of state traffic patrol officer to re
spond to call for aid from various municipal officers and his
status thereunder.

August 28, 1958.

Melvin 0. Larson, Commissioner,
Motor Vehicle Department.

You state that on several occasions personnel of the Wis
consin state patrol have been called upon to render assist
ance to a sheriff, and point out that some of those cases
involved activities beyond the authority of the state patrol.
You cite as an example a request by radio to assist in appre
hending a car of burglars. You also state that there have
been many other occasions where the state patrol has been
called upon to render assistance to a local law enforcement
agency where no motor vehicles are involved. The questions
you ask, and my answers, are as follows (I have renum
bered them) :

1. Q. Does a deputy sheriff or the undersheriff [as well
as the sheriff] have the power to impress state patrol per
sonnel? A. Yes, in a proper case.

2. Q. May the sheriff impress an officer into service
without first deputizing him? (At present, this department
has ruled that our enforcement personnel may not become
deputies, either honorary or active). A. Yes.



210 Opinions op the Attorney General

3. Q. Must the sheriff or his agent perform any particu
lar ceremony or make any particular statement before the
person is legally impressed? A. No.
4. Q. Does the chief officer or any other member of a

county traffic patrol not under the jurisdiction of the sheriff
have the power to call on citizens for assistance? See
discussion.
5. Q. Does the officer retain his status as a [state] patrol

officer while under the direction of a sheriff? A. No.
6. Q. Does a request for assistance by radio require com

pliance by state patrol officers according to sec. 59.24?
A. Yes, if the occasion warrants.
7. Q. Where does responsibility lie when:
a. Q. Officer is injured? A. The county or municipality

employing the officer who summoned him.
b. Q. Officer causes injury to others? A. May depend

upon the specific factual situation.
c. Q. State property is damaged? A. May depend upon

the specific factual situation.
d. Q. Are patrol officers under workmen's compensation

paid for out of motor vehicle department funds? A. Not if
injured while perfonning services outside the scope of their
duties as patrol officers and at the lawful command of the
sheriff or other officer.

The law enforcement authority of the state patrol is set
forth in sec. 110.07 (1) and (2) (as amended by ch. 260,
sec. 25, and ch. 652, sec. 9, Laws 1957) as follows:

"(1) * * * Such traffic officers, in addition to the director
of the enforcement division of the department, shall consti
tute the state traffic patrol, to enforce and assist in the ad
ministration of chs. 110, 19U and 3U1 to 3U9, or orders or
rules issued pursuant thereto. Such traffic officers shall have
the powers of sheriff in the enforcing of the above chapters
and orders or rules issued pursuant thereto. * * *
"(2) The traffic officers employed pursuant to the provi

sions of this section shall constitute a state traffic patrol to
assist local enforcement officers tvherever possible in the
regulation of traffic and the prevention of accidents upon
the public hightvays. * * *"

See also sec. 349.02.

A state traffic patrol officer is not authorized to investi
gate, pursue or arrest for crimes such as burglary or mur
der, etc. When he steps beyond the four corners of sec.
110.07 (1) and (2) he is no longer clothed with the protec
tion and power accorded by law to state traffic patrol offi-
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cers. When he assumes to act beyond his delegated authori
ty he has no greater standing or authority than a private
citizen, unless impressed by another officer having authority
to do so.

The sheriff has the undoubted power to summon citizens
to his aid to enforce the criminal law and execute process.
This was his power at common law to summon the 'posse
comitatus. Coyles v. Hurtin (1813) 10 Johns. (N.Y.) * 85;
Com. V. Martin et al. (1898) 7 Pa. Dist. 219; 80 C.J.S.
Sheriffs and Constables, sec. 34; 1 Lewis, Blackstone's Com
mentaries (1st ed. 1897) 304; 47 Am. Jur., Sheriffs, Police,
and Constables, sec. 36; 1 Holdsworth, History of English
Latv (3rd ed. 1922) 68; Anderson, Sheriffs, Coroners and
Constables, sec. 141, p. 137. It is confirmed by statute in this
state and is extended to coroners and constables (sec.

59.24), the village marshal (sec 61.28), village police offi
cer (sec. 61.31 (2)), and city policemen (sec. 62.09 (13)).
(It is also extended to the state traffic patrol pursuant to
the delegation to them of the powers of the sheriff, but only
for the purpose of enforcing the enumerated chapters.)

Whether county traffic officers have such power is uncer
tain. In 45 O.A.G. 152, it was stated that they may com
mandeer private property when the occasion demands. It
was also suggested that they may possess power to com
mandeer private citizens for aid. 45 O.A.G. 152, 156. For
present purposes it is sufficient to point out that the state
patrol is required by sec. 110.07 (2) to assist local law en
forcement officers in the regulation of traffic and prevention
of accidents.

This, of course, does not mean that a county traffic officer
or any local law enforcement officer has the authority to
govern, to give assignments to or to countermand assign
ments previously given to state patrol officers by their supe
riors, in the general regulation of traffic and prevention of
accidents. When confronted with an emergency requiring
assistance, however, it would be proper for a county traffic
officer to call upon a state patrol officer for assistance. In
such case a request to a state patrol officer by a county traf
fic officer should be complied with, at least after consultation
with the state officer's headquarters or pursuant to his gen
eral orders.
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Disobedience of a lawful summons to aid was a crime at
common law (Babbington et al v. Yellow Taxi Corp. (1928)
250 N. Y. 14, 164 N.E. 726, 727; 1 Lewis, Blackstone's Com
mentaries (1st ed. 1897) 304), and is a crime under the
criminal code, sec. 946.40.
At common law every person over fifteen years of age,

except clergymen, women, or persons decrepit, was bound
by the call to aid. Binmore, Sheriffs, Coroners and Con
stables, p. 4; 1 Lewis, Blackstone's Commentaries (1st ed.
1897) 304; see 1 Holdsworth, Histoi-y of English Law (8rd
ed. 1922) 68. In Wisconsin a lawful command to aid must be
obeyed unless the person has a "reasonable excuse". Sec.
946.40,

The power conferred by sec. 59.24 to summon the power
of the county is an affirmance of the common-law power to
summon a posse comitatus. Hooker v. Smith et al. (1847) 19
Vt. 151, 47 Am. D. 679; 80 C.J.S., Sheriffs and Constables,
sec. 34; see Krueger v. State (1920) 171 Wis. 566, 580, 177
N.W. 917; 47 Am. Jur., Sheriffs, Police, and Constables,
sec. 36.

Therefore, in a proper case, any person may be summoned
to render aid, including a state traffic patrol officer. A state
traffic patrol officer may not, however, be commandeered in
a labor dispute nor to serve civil process. Sec. 110.07 (2).
(This does not mean they may not be commandeered to
assist in a case otherwise authorized where the labor dis
pute or service of civil process is only incidental, e. g., the
apprehension of one who has committed a murder or aggra
vated battery while resisting or hindering service of
process.)
If the state traffic patrol officer is lawfully summoned to

render assistance in the enforcement of a law not within
his jurisdiction pursuant to sec. 110.07 (1), (2) he thei'eby
becomes the employe pro tem of the county or municipality
of the summoning officer. Village of West Salem v. Indus
trial Comm. (1916) 162 Wis. 57, 155 N.W. 929; ViUis
County V. Industrial Comm. (1930) 200 Wis. 451, 228 N.W.
591; Shawano County v. Industrial Comm. (1935) 219 Wis.
513, 263 N.W. 590; Monterey County v. Industrial Acc.
Com. (1926) 199 Cal. 221, 248 P. 912; Anderson v. Bitumi
nous Cas. Co. et al. (1952) 155 Neb. 590, 52 N.W. 2d 814;
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Gulbrandson v. Toion of Midland et at. (1949) 72 S.D. 461,
86 N.W. 2d 655; compare Village of Schofield v. Indtistrial
Comm. (1931) 204 Wis. 84, 235 N.W. 396.
In Village of Schofield v. Industrial Comm., supra, the

supreme court held that a village marshal assisting law en
forcement officers of another municipality in making an
arrest beyond the village limits retained his status as a vil
lage employe. The men, the court said, were not acting as a
posse comitatus, but each was performing a duty incumbent
upon him by virtue of his office and pursuant to a duty he
owed his own municipality. It was his duty and authority as
village marshal to participate in the arrest.
In Village of West Salem v. Industrial Comm., supra, and

Vilas County v. Industrial Comm., supra, on the other hand,
the supreme court held that a private citizen summoned to
aid became an employe of the municipality of the officer who
summoned him within the meaning of the workmen's com
pensation act.

In the latter two cases the persons summoned had no
authority to act as peace officers by virtue of their original
status. They were clothed with the authority accorded a
peace officer by the law only because they were summoned
by an officer. Thus, here, in the case assumed, a state traf
fic patrol officer has no authority to act by virtue of his
original status, but acquires authority pursuant to the sum
mons for assistance by a peace officer. He therefore acts for
the municipality employing the officer who summoned him
and is its employe. Hence he does not retain his original
status as a state traffic patrol officer under sec. 110.07 (2).
Note that sec. 66.315 (1) and (2), which specifically pro
vides for compensation, wage and other benefits for peace
officers of towns, cities, villages and counties when com
mandeered for service outside their municipality, does not
include the state traffic patrol.
(This does not mean that if the state patrol officer goes

beyond the scope of his authority but is not under the com
mand of the sheriff or other officer so as to be an employe
pro tern of the county or some municipality, and he is in
jured, he will be without a remedy in all cases. If he acts in
an emergency he may in some cases be entitled to work-
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men's compensation from the state. See Butler v. Industrial
Comm., (1953) 265 Wis. 380, 61 N.W. 2d 490.)

Sec. 59.24 authorizes sheriffs, coroners, and constables to
"call to their aid such persons or powers of their county as
they may deem necessary" to "preserve the peace * * * and
suppress all affrays, routs. Hots, unlawful assemblies and
insurrections", to serve criminal and civil process, and to
apprehend or secure any person for a felony or breach of
the peace. The limits indicated are, of necessity, broad and
general. This suggests that the decision whether conditions
exist justifying a request for aid is discretionary with the
officer. But discretionary authority may be abused.
The statute contemplates necessity as the occasion for

summoning assistance. See Eaton v. Bemalillo County,
(1942) 46 N. M. 318, 128 P. 2d 738; Industrial Comm. v.
Turek, (1935) 129 Ohio St. 545, 196 N.E. 382. The officer
must in fact be engaged in the business of arrest, execution
of process, or other activity enumerated in the statute, and
within his authority, to justify the call for aid. See sec.
59.24, Stats.; 946.40 (2), Stats.; Coyles v. Hurtin, supra.
In Anderson, Sheriffs, Coroners and Constables, sec. 145, it
is stated as follows in part at page 142:

"It may be stated as a general rule as to when the neces
sity exists for the calling upon the citizenry for forming a
posse comitatus is usually left, in the absence of a control
ling statute, to the sound judgment and reasonable discre
tion of the officer himself. And indeed it is a duty, if he has
any reason to anticipate resistance to the carrying out or in
the discharge of the duties of his office to provide such a
force of men as would enable the officer to properly, effi
ciently, and promptly perform the duties of his office. * * *
An emergency does not mean that the officer is to proceed
so cautiously that at a time when he is in the extreme neces
sity for aid no aid can be had. After all, the determination
of the existing of the emergency, or the necessity for imme
diate aid are matters that must of necessity be left mainly
to the exercise of the sober iudgment and s'Mind discretion
on the part of the officer." (Emphasis supplied.)

Eaton V. Bemalillo County, supra, was a case in which
one Eaton was riding with a deputy sheriff when they came
upon a highway accident in which several persons were in
jured. The deputy left his light and whistle with Eaton and
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asked him to direct traflfic while the deputy took the injured
to a hospital. Police and tow trucks arrived. Weather, the
condition of the highway, the location of vehicles, etc.,
created a hazard. While directing traffic, Eaton was killed.
The question presented was whether his widow was entitled
to compensation on the theory that the situation authorized
the deputy to commandeer Eaton's services. The court dis
missed the claim and stated in part:

"This power of the sheriff, or his deputy, to summon aid
in a proper case, in enforcing the criminal laws, is not open
to question. * * « each of the cases relied upon by ap
pellee and cited, supra, the court was presented with facts
affording justification to the sheriff, or his deputy, in im
pressing the service of a bystander in arresting, securing
or conveying some dangerous character suspected of or
charged with a violation of the criminal laws. Under such
circumstances, it was logical to hold that the person injured
while so assisting occupied the status of a deputy sheriff,
and, hence, of an employee, thereby entitling him or his de
pendents, to compensation.
"Not so, here. The facts disclose no situation warranting

a call to the posse comitatus nor even suggesting that any
such call was made. * * *"

In Village of West Salem v. Industrial Comm., supra, the
question was whether the deceased was an employe of the
village within the meaning of the workmen's compensation
act when assisting the village marshal and a deputy sheriff
at the marshal's request. The marshal and deputy had taken
one Jones into custody and the latter became angry and
threatened a justice of the peace with a gun for refusing to
admit him to bail. He made angry threats and broke the
glass in the door of the justice's house. Because the deputy
was unable to control Jones, the marshal went for help, saw
the deceased, and requested his aid. Holding he became a
village employe, the supreme court said in part:

"* ♦ * The circuit court concluded that, 'While Jones was
technically under arrest by the deputy sheriff, it is apparent
that he was not under the control of the deputy and that
the deputy sheriff did not have either the courage or the
ability to perform his duty as a peace officer. After his ar
rest Jones was both disturbing the peace and violating the
law and the deputy sheriff did not prevent farther continu
ance of such conduct. Under the circumstances it was the
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duty of the marshal to take such action as would prevent
further continuance of this lawless conduct on the part of
Jones.' The facts and circumstances of the case show that
Jones defied Weingarten and the marshal in their efforts to
execute the law, and that an occasion was presented to the
village marshal for calling upon citizens to aid them. It is
clearly shown that the marshal called on Voeck for aid and
that Voeck responded to the call and proceeded to the place
where he was needed. While approaching Jones and Wein
garten, Jones shot him." (Emphasis supplied.)

In Vilas County v. Indust7'ial Comm., supr'a, the supreme
court affirmed an award of compensation to one who was
injured while assisting in a search for two murder suspects
and who had been called upon to assist by two of the search
ers. The deputy sheriff had told the two searchers to get
additional help if necessary.
The determination of whether the circumstances present

an exigency requiring aid, then, rests primarily with the
officer calling for aid, requiring, of course, careful, sober
judgment. And if he does call for aid and the state traffic
patrolman or any other person in good faith responds to the
call, the latter will become an employe pro tem of the county
or municipality whose officer issued the call, even though it
may later be determined that the person would not have
been punishable under sec. 946.40 if he had refused. See
Krueger v. State, supra, Vilas County v. Industrial Comm.,
supra, compare Fwestone v. Rice, supra.

This assumes, of course, that the service rendered is of
the kind for which aid may be commanded under sec. 59.24,
referred to above. If not, the citizen is a mere volunteer not
entitled to compensation for injuries. Eaton v. Be^malillo
County, quoted above.
However, the call for assistance need not be addressed to

a specific individual and no formality or particular words
are required. In Kmieger v. State, supra, the supreme court
stated, in part:

"* * * There is no requirement of the law that in order to
enjoy the immunity and protection accorded to an officer
under such circumstances a citizen must be formally and
specifically called to the assistance of the officer, or that he
be specially commissioned or sworn in in that capacity. In
the very nature of things a call for assistance on the part



Opinions op the Attorney General 217

of the sheriff or other officer cannot always be addressed
with discrimination and to specific individuals. The call gen
erally comes when the sheriff is hard-pressed. It may be in
the nature of a cry of despair or a bugle call to arms, calling
upon all who may hear it, or be advised of it, to rally to the
assistance of the officer endeavoring to serve legal process
and thus to maintain the majesty of the law. Under such
circumstances there is a duty resting on all citizens who
know of the call to go to the relief of the officer, even though
failure to perform same does not constitute an offense under
sec. 4488, Stats. It is a moral duty incident to citizenship,
even though under the circumstances a conviction for failure
to perform the same could not he had under sec. 4488. In
this case Rasmusson was sent to Owen for help. Gans and
Marks went to Withee to secure help. They called upon per
sons indiscriminately, who in turn passed the call along to
others, to rally at the Krueger farm, and in response to this
a posse of considerable proportion there assembled. We hold
that all who were there, constituting the posse, lending as
sistance to the deputy United States marshal in the appre
hension of those for whom he held warrants, were acting
under his direction and command, constructively at least,
and were entitled to the same protection and immunity
extended to the deputy marshal himself." (Emphasis
supplied.)

Your letter refers to a request from a sheriff for assist
ance in apprehending three runaway girls. If by this you
mean the sheriff wanted patrol officers to leave their post
of duty to search for the girls, that is not a purpose for
which the sheriff is authorized to command assistance and

anyone responding would be a volunteer. If the sheriff was
in the act of arresting them, however, and called for aid,
the officers could lawfully respond and thus become county
employes even though it should turn out they were not being
arrested for a felony or breach of the peace, since members
of a posse need not stop to question the sheriff's authority.
It is stated as follows in Firestone v. Rice, supra, at pages
886-887:

"* * * We do not think that a man called upon by the
sheriff is required, at his peril, to ascertain whether the
sheriff has a proper warrant, or whether the offense
charged against the person to be arrested is a felony, or that
he may refuse to act until he is satisfied that the sheriff is
acting legally, or within the scope of his office, in a criminal
case. If he were allowed to do this, the object of the law
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would be defeated, and the statute rendered nugatory in
many cases. There is often no time for inquiry, as action
must be immediate. The necessity of the case will not per
mit the person thus summoned to stop to examine papers,
or take counsel as to the legality of the process in the offi
cer's hands, or to inquire whether any process is necessary
in the particular case where his aid is required. Therefore
the person who responds to the call of one whom he knows
to be an officer is protected by the call from being sued for
rendering the requisite assistance. The officer may not be
acting legally, and therefore a trespasser; but the person
assisting him, at his request or command, and who relies
upon his official character and call, is protected by the law,
and must necessarily be, against suits for trespass and false
imprisonment, if, in his acts, he confines himself to the
order and direction of the sheriff. McMahan v. Green, 34 Vt.
69; Reed v. Rice, 2 J. J. Marsh. 44."

Your letter also refers to a request received by radio to
apprehend a car of burglars. If the sheriff were physically
present in pursuit of the car there would surely be no doubt
of his authority to impress bystanders if he could communi
cate with them, and a call for aid by radio would be binding
upon all who heard it and were in a position to assist. It
does not seem that there would be any distinction if the
sheriff were not actually present and the call for assistance
were addressed generally to all officers who might see the
suspects' vehicle and be in a position to apprehend them.
The call, if received in the sheriff's county, would be valid
and would authorize pursuit across the county line. If the
call were received in another county, however, the state of
ficers would not be validly impressed but upon seeing the
wanted party should if possible radio its location and await
a call for aid from the local sheriff, meanwhile keeping the
vehicle in view.

But there must be an actual call for aid. A radio bulletin
merely reporting the burglary and a description of the sus
pects is not such a call, and if the suspects are seen the state
patrol officers should notify the sheriff by radio but make
no effort to apprehend them unless specifically called upon
to do so.

I express no opinion on the question of liability for in
jury to third persons or state property. Such questions must
be left for determination upon a specific state of facts.



Opinions op the Attorney General 219

Nothing in this opinion is to be construed as passing on
the question of liability for expenses or pay for members of
a posse comitatus. See 22 O.A.G. 339; 22 O.A.G. 781; Com
pare 12 O.A.G. 339; 11 O.A.G. 829; 9 O.A.G. 316.
WAP/JHB

County Boards—Leases—Easements—^An easement and
option to lease, with proposed lease annexed, is as legally
binding upon a county as a single instrument would be
which would include the lease terms and be executed in

praesenti.

August 29, 1958.

William T. Brady,
District Attorney,

Juneau County.

You state that Juneau county proposes to enter into an
easement with a mining company granting to the mining
company the right to explore certain county-owned lands
held under the forest crop law, for the purpose of deter
mining the existence of iron ore; the said easement will give
to the mining company the option to lease this land from
Juneau county at any time within five years from the date
of the easement. It is proposed that the county board will
approve the easement and the lease, the easement to be exe
cuted immediately, but the lease will not be executed until
such time as the mining company may exercise its option to
enter into such lease.

You ask whether such action by the county board adopt
ing said easement and form of lease and directing the chair
man and clerk to execute the easement immediately and to

execute the lease at such future time as the mining com
pany may exercise its option to lease the premises, is as
legal and binding upon the county as if the lease and ease
ment were combined into one document and executed at this

time.

The problem stems from the fact that under the provi
sions of ch. 77, a use of this land inconsistent with the pur
pose of the forest crop law necessitates a withdrawal of the
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land from under the provisions of the forest crop law and
will terminate the attendant state aid to the owner of such

lands. See 40 O.A.G. 481. A lease of this land to the mining
company would be an inconsistent use of the land requiring
immediate withdrawal from the forest crop program.
However, we have ruled in 47 O.A.G. 11 that the present

execution of the easement (with option to lease) proposed
here does not provide for uses inconsistent with the purpose
of the forest crop law, nor is such easement and option with
proposed lease annexed, a deed or a lease that would neces
sitate a withdrawal of the lands from the provisions of the
forest crop law. See also 45 O.A.G. 16.

It is my opinion that when the county approves and exe
cutes the easement with option to lease the land at a future
date, and approves, as a separate document, the lease that
would be executed upon exercise of the option by the mining
company, the mining company will have the same legal
rights after exercise of their option as they would have if
the lease were executed along with the easement. The sig
nificant difference is that in the meantime, prior to exercise
of the option to lease, the county can obtain the benefits of
the forest crop law.
RGT

Zoning—Referendum—Towns—Procedures for enacting
town zoning ordinances and amendments discussed.

September 2, 1958.

Harold J. Wollenzen,
Corporation Counsel,

Waukesha County.

You have asked five questions relating to the enactment
of a town zoning ordinance by a town which exercises vil
lage powers pursuant to the provisions of sec. 60.18 (12),
and which is situated in a county which has enacted a
county zoning ordinance pusuant to the provisions of sec.
59.97. Such zoning is enacted pursuant to the provisions of
sec. 60.74 (7), which reads as follows:
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"Town boards granted village powers by resolution
adopted pursuant to section 60.18 (12) shall have power to
adopt town zoning ordinances in the manner provided in
section 61.35 notwithstanding any provision of this section
or section 60.75 provided, however, that in counties which
have adopted a zoning ordinance under section 59.97 the ex
ercise of the power to adopt a town zoning ordinance shall
be subject to approval by a referendum vote of the electors
of the town held at the time of any regular annual town
meeting. Any zoning ordinance adopted by a town board
and any amendment thereof under this subsection shall be
subject to the approval of the county board in counties hav
ing a county zoning ordinance."

Your firet question involves a situation where the town
zoning ordinance was in effect prior to the adoption of the
county zoning ordinance and hence no referendum was re

quired nor held prior to its adoption. Subsequent to the
enactment of the county zoning ordinance the town seeks to
adopt a new ordinance. You ask whether or not the referen
dum requirements of sec. 60.74 (7) apply to such a
situation.

Zoning is purely statutory and the statutory procedure
must be followed. This principle is discussed in 43 O.A.G.
73 in which it was stated that a county board could not
enact an ordinance which would modify the county zoning
procedure prescribed in sec. 59.97, citing Spaulding v. Wood
County, (1935) 218 Wis. 224, 260 N. W. 473 and McDougall
V. Racine County, (1914) 156 Wis. 663, 146 N. W. 794.
Since the county and the town are both subdivisions of the
state and derive their powers from the state through its
statutory enactments, the rule and reasoning of these cases
and of the cited opinion of this office apply equally to both
town and county zoning.
The applicable statute now in effect expressly requires

such a referendum.

Your second question asks: "If the referendum vote is
required .. . can it be held at a special town meeting held in
accordance with the provisions of sec. 60.12, Stats?".

Sec. 60.12 provides inter alia that "special town meetings
may be held for the purpose of transacting any lawful busi
ness which might be done at the annual meeting . . .".
Were there no contradictory legislation specifically re

lated to the question, the answer would be in the affirmative.



222 Opinions op the Attorney General

However, sec. 60.74 (7) specifically provides that such ref
erendum shall be "held at the time of any regular annual
town meeting", a requirement which is repeated in the com
panion subsection (8). It being a general principle of statu
tory interpretation that when both a general and a specific
statute relate to the same subject matter, the specific staute
is controlling. Estate of Miller, (1952) 261 Wis. 534, 53
N. W. 2d, 172. I conclude that sec. 60.74 (7) and not sec.
60.12 applies; therefore such referendum cannot be held at
a special town meeting, but must be held at the regular an
nual meeting, provided for in sec. 60.07.
Your third question asks whether the referendum vote in

such an event may be informally conducted, or, if not, in
what manner should it be held.

A search of the statutes discloses no specific directions as
to how such referendum shall be held. Therefore, I look to
the general statute covering this subject.

Sec. 10.61 provides as follows:

"If any proposition other than the election of officers
be voted upon by ballot at any town meeting the ballots cast
upon such proposition shall be provided by the town clerk
and be deposited in a separate ballot box in the fo^ and
manner provided by section 6.23 and a separate poll list kept
of the electors voting upon such proposition. The ballots so
cast shall be counted and canvassed and the result ascer-
teined, declared and certified in like manner as in the case
of ballots cast for officers."

Since such a referendum falls within the category of a
"proposition other than the election of officers", the form
and manner prescribed in sec. 6.23 must be used. In prepar
ing for this election, the provisions of sec. 10.52, et seq.,
should be borne in mind.

Your fourth question is stated as follows:

"Can the Town Board amend their Zoning Ordinance by
amendments, which would substantially result in the enact
ment of a new Ordinance without securing the approval of
the County Board and the County Planning Commission?"

At this point, it is not necessary to decide whether or not
an amendment is or could be of such a nature as to amount

to a new ordinance, because the governing statute, sec.
60.74 (7) carries the same requirements in this respect
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for an ordinance being adopted or for "any amendment
thereof". See sec. 990.01 (1). In both instances, the enact
ment is subject to the approval of the county board if the
county has a county zoning ordinance.
The statute does not in any case provide for approval by

a county planning commission. It might be assumed that a
county board, before approving or disapproving a town
zoning ordinance, would in many instances be likely to seek
the advice of its planning commission, if one had been cre
ated; but approval of the proposed town ordinance by a
planning commission is not required, however desirable
that might seem.
Your fifth question relates again to a situation where the

town ordinance was first enacted in 1939, at which time
neither the approval of the county board nor that of the
county planning commission was obtained. You ask whether
the town board may legally enact amendments to such an
ordinance without county board or county planning com
mission approval.
Your letter does not state the facts surrounding the en

actment of the ordinance. I assume that it was properly and
validly enacted and that all requirements existing at that
time were duly complied with. Since the town ordinance
predated the county ordinance, under the present rule
county board approval would not have been required at the
time of enactment.

Having eliminated this factor, the only remaining ques
tion is whether or not a zoning ordinance amendment en
acted by a town after the county has passed a county zoning
ordinance pursuant to sec. 59.97 requires (1) county board
approval or (2) county planning commission approval. This
is answered by the answer to your fourth question, supra.
GFS
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Conservation Commission—Appropriation and Expendi
tures—Locks and Dams—The state is prohibited by Art.
VIII, sec. 10, Wis. const., from maintaining the lock and
dam at Eureka for navigation purposes if the payment
therefor is to be made from state funds.

September 3, 1958.

L. P. VoiGT, Director,

Wisconsin Conservation Department.

You have informed me that under the conditions of the
presently pending transfer of the upper Fox river system
to the state of Wisconsin that navigation by means of pull
over installations at each dam was considered adequate for
the system for full utilization of the fish and game facili
ties. You further state that the conditions of transfer called

for the dismantling of all locks for navigation purposes, and
state that the presently existing locks at Portage, Montello,
and Princeton would be remodeled for water control pur
poses and would no longer serve as boat locks.
You further state that there is a strong demand for re

conditioning and reopening of the Eureka lock to make more
extensive boat navigation through this lock along various
portions of the upper Fox river system. Under the condi
tions of the transfer the Eureka lock would come under the
jurisdiction of the state of Wisconsin and more specifically
under the jurisdiction of your commission.
You ask whether the state of Wisconsin can maintain and

operate the Eureka lock on the upper Fox river system.
Art. VIII, sec. 10, Wis. Const., reads in part as follows:

"The state shall never contract any debt for works of in
ternal improvement, or be a party in carrying on such
works; but whenever grants of land or other property shall
have been made to the state, especially dedicated by the
grant to particular works of internal improvement, the
state may carry on such particular works and shall devote
thereto the avails of such grants, and may pledge or appro
priate the revenues derived from such works in aid of their
completion. * * *"

This section of the constitution was construed in the

leading case of State ex rel. Jones v. Froehlich, (1902) 115
Wis. 32, 91 N. W. 115, which involved levees and other navi-
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gational improvements along the Wisconsin river near Por
tage. In that case the court held that such works were works
of internal improvements which could not be paid for out of
state funds. The same subject has been considered in several
opinions of the attorney general: 36 O.A.G. 264; 44 O.A.G.
148; and 45 O.A.G. 28.
These opinions fully support the conclusion that the state

can maintain navigational improvements such as locks and
dams on navigable waterways only as an incident to a sub
stantially wholly owned state park and not otherwise. In 44
O.A.G. 148 it was stated that the state could not maintain

a dam at the outlet of Thunder lake for the maintenance of

lake levels and the improvement of navigation, and in 45
O.A.G. 28 a similar result was reached in the case of Rush

lake. The same ruling was followed in an informal memo
randum of the attorney general in regard to Mirror lake.

Accordingly, it would appear clear that the state could
not undertake maintenance for navigational purposes of the
lock and dam at Eureka out of state funds.

I point out to you that the constitutional provision con
cerned does not apply if grants are made to the state for the
purpose of maintaining a specific work of internal improve
ment concerned. That is, if any private persons or private
group should make a donation to the state for this purpose,
or if funds should be received from the federal govern
ment, possibly from Pittman-Robertson funds or Dingell-
Johnson funds, for this purpose, the funds so donated or
granted could be used for the purpose of the grant in main
taining the lock and dam.
RGT
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Navigable Waters—Refiise—Tree tops discarded during
lumbering operations are debris or refuse within the mean
ing of sec. 29.288, and depositing such tree tops upon a
navigable waterway of this state is in violation of that
section.

September 4, 1958.

Bruce R. Rasmussen,

District Attorney,
Dodge County.

You have inquired whether the deposit upon ice of a
navigable water of tree tops discarded during lumbering
operations is a violation of sec. 29.288.

Sec. 29.288 reads as follows:

"Throwing refuse in waters. Whoever deposits, places or
throws into any waters within the jurisdiction of the state,
or leaves upon the ice thereof, any cans, bottles, debris,
refuse or other solid waste material, shall be fined not more
than $100 or imprisoned not more than 30 days, or both. In
addition each license issued to any such person under this
chapter shall be revoked by the court in which such person
is convicted and he shall not again be eligible for a license
under this chapter for a period of one year."

This statute on its face represents one more step in the
continuing program of the state to seek a final termination
of the abuse of our greatest single natural asset—our navi
gable waters—by pollution, dumping of refuse, rubbish and
waste, and other materials which litter the waters and im
pair their usefulness for all public purposes including, as of
today, particularly, the recreation and enjoyment of scenic
beauty. As such it is complementary to the somewhat more
limited statute, sec. 29.29 (3), which came into the statutes
substantially in its present form, by the enactment of ch.
668, Laws 1917. It is also complementary to, and not in
conflict with, statutes having a similar purpose such as sees.
144.51 to 144.57 and 26.12 (6) (d).
As far back as 1880 by ch. 314, Laws 1880, the legislature

had prohibited the throwing of waste from the manufacture
of lumber into the Wisconsin river or its tributaries. By
ch. 134, Laws 1881, the legislature prohibited the dumping
of lumber mill waste into any lake or bay of the state con-
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nected with the great chain of lakes navigable by vessels or
steamers. 38 O.A.G. 127, 128.

The foregoing statutes continued in operation until sec.
29.29 (3) was created in 1917.

When it was found that sec. 29.29 (3) appeared to have
a limited application and was ineffective in halting the pol
lution of a navigable water, the legislature in 1927 created
sees. 144.51 to 144.57 to confer extensive powers upon the
state board of health in regard to water pollution, and these
statutes were strengthened in 1949 by the creation of the
state committee on water pollution.
In 38 O.A.G. 127 above referred to it is pointed out that

the statutes as they then existed, while they overlapped, did
not involve any conflict or inconsistency, and both were op
erative. Sec. 29.29 (3) has also been construed in opinions
of the attorney general, 37 O.A.G. 307 and 38 O.A.G. 404.

With the marked success the state has had in combatting
the pollution of waters since 1949, the attention of the legis
lature has now been directed by intensive state-wide and
national campaigns against the litterbugs who befoul not
only our lands, parks and highways, but also our scenic and
recreational waters.

The distinction between the newly enacted sec. 29.288
and the previously existing sec. 29.29 (3) is that the new
section is not restricted to those substances which would

cause a pollution of the water or be deleterious to fish life,
but to all substances which would be offensive from the

scenic or aesthetic standpoint. The statutes should be con
strued to effect the legislative purpose of penalizing those
litterbugs who would use our navigable waterways as a
dump for their refuse.

Turning now to a consideration of the specific language
of the statutes to see if it is inclusive enough to include tree
tops discarded during a lumbering operation, we find that
it includes the two all embracing words "debris", and
"refuse".

Webster's New International Dictionary, second edition,
defines the terms as follows:

Debris: "Rubbish, esp. such as results from the break
ing down or destruction of anything";
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Rubbish: "Waste or rejected matter; anything worthless
or valueless; trash; debris";

Refuse: "That which is refused or rejected as useless;
worthless matter; rubbish; scum; dredge; leavings, etc."

It would appear clear that discarded tree tops come
within the express definition of "waste or rejected matter",
"that which is refused or rejected", or of "leavings". Hence
it would appear that tree tops are within the express lan
guage of sec. 29.288 and that their deposit upon the navi
gable waterways of the state at a time when that waterway
may be frozen is in violation of the express terms of this
statute and should be punished accordingly.
In so ruling I am not unmindful of the provisions of sec.

26.12 (6) (d), which provide for civil penalties for throw
ing lumbering slash into or upon the navigable waters of
the state. Just as sec. 144.53 has been properly construed as
supplemental to sec. 29.29 (8), the new and all embracing
penal provisions of sec. 29.288 can only be construed prop
erly as supplementing and strengthening sec. 26.12 (6) (d).
In summary, the throwing of rejected tree tops, the leav

ings from lumbering operations, upon the navigable waters
of this state is in violation of sec. 29.288.

ROT

Legislature—Lobbying—Sec. 13.62 (3) (b) defining un
professional conduct by lobbyists, applies only during ses
sions of the legislature and the period from the general
election to the commencement of the general session, by vir
tue of sec. 13.66 (3). It has no effect upon the duty of lobby
ists to make reports of their expenditures pursuant to
sec. 13.67 (1).

September 15, 1958.

Robert C. Zimmerman,
Secretary of State.

You have requested an opinion regarding the time during
which sec. 13.62 (3) (b), created by ch. 706, Laws 1957, is
effective and what if any effect it has upon the requirement
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that lobbyists report their expenditures monthly during
the sessions of the legislature.
The statutes involved in this opinion are the following :

"13.61 Lobbying regulated; legislative purpose. The pur
pose of ss. 13.61 to 13.71 is to promote a high standard of
ethics in the practice of lobbying, to prevent unfair and un
ethical lobbying practices and to provide for the licensing
of lobbyists and the suspension or revocation of such
licenses.
"13.62 Definitions. The following words and phrases shall

have the meaning respectively ascribed to them:
(<4: 4: *

"(3) UNPROFESSIONAL CONDUCT, (a) * * *
"(b) Directly or indirectly furnishing or being concerned

in another's furnishing to the governor, any legislator, or to
any officer or employe of the state, to any candidate for state
office or for the legislature, any food, meal, lodging, bever
age, transportation, money, campaign contributions or any
other thing of pecuniary value. This paragraph does not
apply to entertainment by a nonprofit organization at a
bona fide social function or meeting of such organization."
"13.63 * * *
" (2) SUSPENSION OR REVOCATION OF LICENSE. Upon veri

fied complaint in writing to the district attorney of Dane
county charging the holder of a license with having been
guilty of unprofessional conduct » » *, the district attorney
is hereby authorized to bring civil action in the circuit
court for Dane county against the holder and in the name
of the state as plaintiff to revoke the license. * * » if the
court finds for the plaintiff judgment shall be rendered re
voking the license and the clerk of the court shall file a cer
tified copy of the judgment with the secretary of state. * * *
The licensing authority may commence any such action on
his own motion."
"13.66 Restrictions on practice of lobbying. * * *
<<4: 4: 4:

"(3) The restrictions upon the practice of lobbying pro
vided by ss. 13.61 to 13.71 shall be effective only during the
regular and special sessions of the legislature and for the
period between the general election and the commencement
of the regular session.
"13.67 Reports by lobbyists; reports to legislature.

(1) Every lobbyist required to have his name entered upon
the docket shall, within 10 days after the end of each cal
endar month of any regular or special session of the legis
lature, file with the secretary of state a sworn statement of
expenses made and obligations incurred by himself or any
agent in connection with or relative to his activities as such



230 Opinions of the Attorney General

lobbyist for the preceding month or fraction thereof, except
that he need not list his own personal living and travel ex
penses in such statement.
" (2) * * * Any expenditures made or obligations incurred

by any lobbyist in behalf of or for the entertainment of any
state official or employe concerning pending or proposed leg
islative matters shall be reported according to this section."

It will be observed that sec. 18.62 (3) (b) defines the
conduct therein described as "unprofessional conduct". The
"unprofessional conduct" referred to in that section is not
made a criminal offense, but under sec. 13.63 (2) it consti
tutes grounds for revocation of the lobbyist's license by civil
action in the circuit court for Dane county.

The answer to your first question is that since the defini
tion of "unprofessional conduct" is a restriction on the prac
tice of lobbying contained within sees. 13.61 to 13.71, there
fore by reason of sec. 13.66 (3) it is effective only during
sessions of the legislature and between the general election
and the commencement of the regular session. In view of the
clear language of sec. 13.66 (3), the references must be
taken as applying to successful candidates for the legisla
ture and state offices during the time between the election
and the time that they are sworn in, and to the practice of
making campaign contributions after the election, pur
portedly to help successful candidates to pay debts incurred
during the campaign. The statute must also be taken as in
cluding candidates for the legislature at special elections
occurring during sessions.
In your letter you point out that by sec. 13.67 (1) the

lobbyist is required to make monthly sworn statements of
his expenses other than his own personal living and travel
expenses and you suggest that "if the lobbyist complies with
s. 13.67 (1) by filing a monthly statement of expenses, he is
in direct violation of s. 13.62 (3) (b)".
No doubt this would be true if the statement revealed

that the lobbyist had expended moneys for purposes which
are defined as unprofessional conduct by sec. 13.62 (3) (b).
If the lobbyist has made any such expenditures which are
required to be reported, and fails to report them, he is
guilty of a criminal violation of sec. 13.67 (1) (since sec.
13.69 (3) establishes a criminal penalty for such violation)
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or of false swearing under sec. 946.82 of the criminal code.
If he does report the expenditures he creates evidence
which may be used against him in an action to revoke his
license. Thus the statute has a double edge which should
prove very effective in discouraging lobbyists from making
the type of expenditures referred to in sec. 13.62 (3) (b).
The constitutional privilege against self-incrimination

(Art. I, sec. 8, Wis. Const.) presents no problem, since the
violation of sec. 13.62 (3) (b) is not a criminal offense.
A lobbyist may incur reportable expenses under sec. 13.67

(1) which do not constitute unprofessional conduct. He
may, for example, have statements typed or printed for dis
tribution to the legislature as authorized by sec. 13.66 (2).
He may arrange for the appearance by an expert at a legis
lative committee hearing, paying the expert's fees and ex
penses. It follows that not every expense reported to the
secretary of state will necessarily jeopardize the license of
the lobbyist. If expenses are reported which constitute un
professional conduct, the matter may be referred to the dis
trict attorney of Dane county for investigation and revoca
tion action.

WAP

Counties—Children's Boards—Sec. 48.56 (1) (b) does
not permit creation of new county children's boards.

September 17, 1958.

Wilbur J. Schmidt, Director,
State Department of Public Welfare,

You ask whether sec. 48.56 (1) (b), requiring each
county to provide county welfare services through the staff
of one or more of specified agencies, including a "county
children's board organized under s. 48.29 or 59.08 (9a)
(Stats. 1953)", permits the creation of county children's
boards in counties which do not at the present time have
such boards. I believe your question must be answered in
the negative.
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Sec. 48.29, Stats, of 1958, which authorized the estab
lishment of a county children's board in counties with a
population of less than 250,000, was repealed by ch. 575,

Laws of 1955, by which sec. 48.56 (1) (b) was created.
Sec. 59.08 (9a), Stats, of 1953, was repealed by ch. 651,
Laws of 1955. The general rule is pointed out in 50 Am.
Jur. 532 to the effect that

"Aside from matters and transactions past and closed,
and aside from the use of repealed statutes as an aid in the
interpretation of existing statutes, the general rule is that
where a statute is repealed without a re-enactment of the
repealed law in substantially the same terms, and there is
no saving clause or a general statute limiting the effect of
the repeal, the repealed statute, in regard to its operative
effect, is considered as if it had never existed. ♦ * *"

See, also. State ex rel. McKenna v. District No. 8, (1943)
243 Wis. 324, 10 N. W. 2d 155, 147 A.L.R. 290.
The language you have quoted from sec. 48.56 (1) (b)

contains no specific authorization for creation of new chil
dren's boards. Ch. 575, Laws 1955, was enacted from Bill
No. 444, S. which contained in its note to sec. 48.56 the
following:

"* * * This provision will require no additional county
organization since all counties have a county welfare de
partment. (See s. 46.22.)
"Sub. (1) (b) relating to county children's boards does

not contain any of the provisions regarding the organiza
tion of those boards. The reference to the statutory provi
sions on organization in the 1953 statutes is all that is
necessary."

Not only the language of the statute, but the note which
was before the legislature when the statute was enacted
indicates that it was not contemplated that new children's
boards would be established.

BL
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Motor Vehicle Department—Operator's License—^Persons
holding out-of-state driver's licenses must surrender them
to the Wisconsin motor vehicle department when applying
for a Wisconsin license. A receipt shall be issued and shall
constitute a temporary license for not more than 30 days.
Failure to pass examination cancels temporary license.

September 18, 1958.

Melvin Larson, Commissioner,
Motor Vehicle Department.

You have requested an interpretation of sec. 343.11 (1)
and (2) of the statutes which read as follows:

"(1) The department shall not issue a license to a person
previously licensed in another jurisdiction unless such per
son surrenders to the department all valid operator's li
censes in his possession issued to him by any other juris
diction, which surrender operates as a cancellation of the
surrendered licenses insofar as the person's privilege to
operate a motor vehicle in this state is concerned. When
such applicant surrenders his license to the department, the
department shall issue a receipt therefor, which receipt also
shall constitute a temporary license to operate a motor ve
hicle while the application for license is being processed.
Such temporary license shall be valid for a period not to
exceed 30 days.
" (2) Upon the expiration of 30 days following the appli

cation, the department shall return all surrendered licenses
to the issuing department together with information that
the licensee is now licensed in this state or has been refused
a license by this state, whichever the case may be."

You state that persons who come to your examining sta
tions and complete an application for operator's licenses
are asked by the examiner at the time of the application
whether or not they hold a valid operator's license issued by
any other state. If they do, the examiner asks surrender of
the out-of-state license and if the examination is satisfac

torily passed, a receipt as authorized by sec. 343.11 is issued
to the applicant which constitutes a temporary license for a
period of thirty days. If, however, the applicant fails the
examination, his out-of-state license is not returned to him
nor is he issued any receipt for the out-of-state license. In
stead, the applicant is offered a temporary instruction per-
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mit under which he may drive, accompanied by a licensed
driver to practice driving in an effort to improve and cor
rect the errors present in his examination.
You state that you have received several questions relat

ing to your authority to confiscate the out-of-state licenses
and then refuse to return the license or issue a receipt for
this license under sec. 843.11. You ask whether you are cor
rect in refusing to restore to the applicant his out-of-state
license when he has failed to qualify in an examination for
a license in this state.

The fact situation in connection with the problem you
present would most often arise when a person has changed
his residence to this state. Once a person becomes a resi
dent of this state he is required to secure an operator's
license from this state and a foreign license no longer evi
dences the granting of the privilege by this state under
sec. 343.05 (2) (c).

Sec. 343.16 (2) authorizes your department to require
any applicant for a license to submit to a special examina
tion to determine his competency to operate a vehicle on the
highways of this state and sec. 343.06 (8) prohibits the de
partment from issuing a license "To any person who is re
quired by this chapter to take an examination, unless such
person takes and successfully passes such examination.

A "license" is defined by sec. 343.01 (2) (b) as "any
authority to operate a motor vehicle granted pursuant to
ch. 343, * * This definition obviously includes the tem
porary license provided for under sec. 343.11 (1). Accord-

ingly» you are precluded from gi'anting any authority to
operate a motor vehicle in this state to a person who fails
to pass a test of his ability to drive.

Since sec. 343.11 is not a clear and unambiguous provi
sion, it requires statutory interpretation within established
legal principles. Thus, a statute must be construed to give
effect to the intent and purpose of the legislature and at
the same time avoid absurdity. 2 Sutherland, Statutory Con
struction, 2d ed., 730; Rice and others v. Ashland County,
108 Wis. 189; and Connell v. Luck, 264 Wis. 282.
You are faced with a dilemma created by apparently con

flicting dictates of ch. 343. Sec. 343.11 (1) and (2) appar-
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ently require that you pick up the out-of-state license of an
applicant for a Wisconsin license and return it to the state
which issued the license with a report as to whether the
person has or has not been licensed by this state, and
further that you issue a receipt for the surrendered out-of-
state license which shall constitute a temporary license not
to exceed thirty days.
On the other hand, you are not to license a person who has

failed the examination.

Since the statute specifically prohibits the issuance of a
Wisconsin license to a person licensed in another jurisdic
tion unless such out-of-state license is surrendered, you
may require the surrender of the license prior to initi
ating procedures by your department which might re
sult in the issuance of a license. Upon surrender of the out-
of-state license, you should issue the receipt which consti
tutes a temporary license for a period not to exceed thirty
days.

Since the temporary license is good for a period not to
exceed thirty days, while the application is being processed,
the intention is clear that it may be cancelled at any time it
is discovered that the person falls into a class of persons to
whom the law prohibits issuance of a license. This may be
an hour later when the person fails to pass the examination
given by your departaient or at any later time when dis
qualifying facts are revealed to the department.

If the applicant fails to pass the examination, the receipt
should be stamped in a manner to indicate that it is not a
temporary license to drive and an order cancelling the driv
ing privilege should be served on the person at the same
time.

LLD
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Legislative Council—Statutes—Declaration of policy in
proposed legislation creating sec. 245.001, and repealing and
recreating sec. 245.01 does not change existing law.

September 18, 1958.

John R. Devitt,
Office of Corporation Counsel,

Milwaukee County.

As chairman of the subcommittee on public policy of the
family law committee of the state legislative council you
have submitted drafts of two bills relating to family law.
One of these drafts repeals and recreates sec. 245.01 of the
statutes to read:

"245.01 A civil contract, a legal status, and a social insti
tution. Marriage, so far as its validity in law is con
cerned, is:
"(1) A civil contract, to which there are three parties,

namely, the husband, the wife and the state, and to which
the consent of the parties capable in law of contracting is
essential.

"(2) The continuing status or relation of a man and
woman who have been legally united as husband and wife.
"(8) The social institution formed by union of husband

and wife for the purpose of establishing the family, which
is the basic unit of society."

The other creates sec. 245.001 of the statutes to read:

"245.001 Declaration of policy, and intent and construc
tion of title XXIII, relating to family law. The public policy
of the state as to family law, in the furtherance of which
this title is enacted, is declared to be as follows:
"Marriage is the institution that is the foundation of the

family and of society. Its stability is regarded as basic to
morality and civilization, and of vital interest to society and
the state, greater even than the private interests of the
spouses. The consequences of the marriage contract are
more significant to the body politic than those of other con
tracts, and the state never stands indifferent, but is always
a party whose interest must be taken into account. It is the
intent of this title to promote the best interests of marriage
as defined in section 245.01."

With reference to the first of the above drafts you have
raised two questions.
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j.. Does the naming of the state as a party to the contract
change existing law?

2. Does the describing of marriage as a social institution
change existing law?

With reference to the second draft two questions are also
raised.

1. What is the effect of the adoption of a statutory dec
laration of policy ?

2. Do the words "greater even than the private interests
of the spouses" change existing law?

1. The statutory naming of the state as a party to the
marriage contract does not change existing law. Note the
following language in Fricke v. Fricke (1949), 257 Wis.
124, 126, 42 N.W. 2d, 500:

"There are three parties to a marriage contract—^the hus
band, the wife, and the state. The husband and wife are pre
sumed to have, and the state unquestionably has an interest
in the maintenance of the relation which for centuries has
been recognized as a bulwark of our civilization. That un
usual conditions have caused a marked increase in the di
vorce rate does not require us to change our attitude toward
the marital relation and its obligations, nor should it en
courage the growth of a tendency to treat it as a bargain
made with as little concern and dignity as is given to the
ordina^ contract. Consideration of only material matters,
as distinguished from those which concern its religious and
moral aspects, demands that the state keep its hand upon the
obligation of the husband to maintain and support his wife.

2. A statutory statement that marriage is a social institu
tion does not change existing law.

"Marriage is the institution that is the foundation of the
family and of society. It is regarded as basic to morality and
civilization, and of vital interest to society and the state,
greater even than the private interests of the spouses." 35
Am. Jur. "Marriage" § 8.

The first sentence of the above quotation is based in part
upon the case of State v. Duket (1895), 90 Wis. 272, 63
N.W. 83, 31 L.R.A. 515, 48 Am. St. Rep. 928, a leading case.
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B.

1. Policy declarations are becoming more and more com
mon in legislation. A policy section stating the general ob
jectives of an act is used in order that administrators and
courts may know its purposes. This is frequently of signifi
cance where the enforcement of the act depends primarily
upon administration and the administrative officers have
not participated in the preparation of the legislation. See
Sutherland, Statutory Construction (3d ed.) § 4820.
The policy section is available for the clarification of am

biguous provisions of the statute, but may not be used for
the creation of ambiguity. Ihid.

Also it is elementary that statutes must be construed with
reference to the objects sought to be accomplished. Numer
ous Wisconsin cases to this effect are cited in Wisconsin

Digest "Statutes" § 184. Another way of putting it is that
in construing statutes the legislative intent must prevail if
reasonably discoverable. See Callaghan's Wisconsin Digest
"Statutes" § 199. Naturally a policy declaration can be of
great help in disclosing the legislative intent.

2. The words stating that the interest of society and the
state are "greater even than the private interests of the
spouses" do not change existing law and the statement is
supported by the quotation from 35 Am. Jur., supra, as well
as by the case of State v. Duket, supra. In the Duket case
the court upheld the validity of a statute declaring that
when either parly shall be sentenced to imprisonment for
life, the marriage shall be thereby absolutely dissolved and
among other things the court held that such a provision did
not impair the obligation of contracts nor constitute the
granting of divorce by the legislature contrary to Art. IV,
sec. 24, Wis. Const. This makes it quite clear that the inter
ests of the parties are subordinated to the policy of the
state.

WHR
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Licenses—Words and Phrases—Transient Merchants—
Itinerant photographers who operate temporarily in estab
lished business places, delivering photographs for a nominal
price or without charge, are transient merchants within the
meaning of sec. 129.05 (1).

September 22, 1958.

Bruce R. Rasmussen,

District Attorney,
Dodge County.

You have requested an opinion whether itinerant pho
tographers operating in Beaver Dam are required to ob
tain transient merchant licenses under the following
circumstances:

"In one situation a photographer operating out of a Min
neapolis Studio, apparently under contract by the Hoover
Vacuum Company, comes into hardware stores, furniture
stores and other places of business where the Hoover
Vacuum Cleaner is sold, and takes pictures at nominal cost
for people in the community. This service is advertised by
the local store in conjunction with the Hoover Vacuum
people. The people are given one picture for approximately
45 cents and are subsequently solicited by the home studio
in Minneapolis for further additional pictures at, of course,
a greater price.
"Another arrangement involves a studio who has some

advertising contract with the Kroger Company. They come
into the Kroger stores throughout the state, as they did in
Beaver Dam, take a picture free of charge for the customer,
and tiie customer is then required to come back to the store
at a later date for the picture, at which time they are given
the 'opportunity' to order additional pictures from the
studio representative that is at the store. The photographer
is not on the Kroger payroll as an employee. The customers
are not solicited by mail, but orders taken for pictures are
sent C. O. D. if not paid for at the time of order."

"Transient merchant" is defined as follows in sec.

129.05 (1):

"A transient merchant is one who engages in the sale of
merchandise at any place in this state temporarily, and who
does not intend to become and does not become a permanent
merchant of such place. No person shall engage in the busi
ness of transient merchant without a license authorizing
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him to do so. For pwrposes of this section, sale of merchan
dise includes a sale in which the personal services rendered
upon or in connection with such merchandise constitutes the
greatest part of value for the price received, but does not in
clude a farm auction sale conducted by or for a resident
farmer of his personal property used on the farm or the
sale of produce or other perishable products at retail or
wholesale by a resident of this state."

The words italicized above were added to the statute by
ch. 307, Laws 1949. This bill was sponsored by Senator
Padrutt, whose drafting request to the legislative reference
library gave the subject as "License itinerant photogra
phers", and the instructions were: "Amend 129.05 (1) to
include photographers." There is no doubt of the legislative
intent to bring photographers within the act.
However, to come within the definition the itinerant mer

chant must engage in the "sale of merchandise". "Sale" is

defined as follows in the Uniform Sales Act, sec. 121.01 (2):

"A sale of goods is an agreement whereby the seller
transfers the prope^ in goods to the buyer for a consider
ation called the price."

In Wausau v. Heideman, (1903) 119 Wis. 244, 96 N. W.
549, it was held that a person who merely took orders from
samples, to be filled by his principal out of a stock located
elsewhere, was not a "transient merchant" under a city li
censing ordinance. The orders, it may be observed, had to be
"accepted" by the principal, and no sale occurred in the city
of Wausau nor did the defendant bring into the city any
goods which he himself sold.

Here, however, sales take place in the city of Beaver Dam,
even if we leave out of account the additional photographs
for which "orders" are taken at the Kroger stores.
In the case of the Hoover dealers' promotion, in each in

stance a single photograph is delivered and paid for at the
furniture or hardware store. The property right to the pho
tograph passes to the purchaser at that time. Clearly, the
photographer is engaged in the sale of merchandise at that
place, and since he "does not intend to become and does not
become a permanent merchant of" Beaver Dam, he is within
the definition of sec. 129.05 (1).
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The Kroger store promotion differs in that there is no
money charged for the initial photograph. Is the transaction
a sale or a gift? This depends upon whether in return for
transfer of the property in the goods, the seller receives "a
consideration called the price". Sec. 121.01 (2).
The consideration need not be money. The commissioners

on uniform laws deliberately omitted the term "money con
sideration" found in the English Sales Act. Commissioners'
Note, 1 U. L. A. 158. And it has been held that the privilege
of dumping a large supply of obsolete greeting cards was
sufficient consideration to support a transfer of title in the
cards to the salvage firm owning the dump, and that the
transaction was a "sale", even though the "seller" paid the
"buyer" a small fee for the dumping privilege. H. S.
Crocker Co. v. McFaddin, (1957) 148 Gal. App. 2d 639, 307
P. 2d 429, 433.

Here the person receiving the picture must first go to the
store to be photographed and again to get the picture. On
the second occasion he is subjected to the sales pressure de
signed to procure an order for more pictures, which is the
photographer's source of revenue from the business. No
doubt the Kroger Company also benefits from the store traf
fic engendered by the transactions and in return makes the
space available to the photogi*apher. That the advantage to
the one party and disadvantage to the other which are in
volved in the attraction of prospective customers into a
store are "consideration" was held in State ex rel. Regez v.
Blumer, (1940) 236 Wis. 129,131-132, 294 N. W. 491, a lot
tery case. If it is sufficient consideration for a lottery, it
would appear sufficient likewise for a sale. Therefore, it is
immaterial that no money is charged for the first picture.
The photographer gets the consideration he bargains for,
which becomes the "price" of the picture.
The foregoing makes it unnecessary to consider the prob

lems involved in determining whether the photographers
are transient merchants for the further reason that addi

tional pictures are sold under the circumstances stated in
your letter.
WAP
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Insurance—Warranty—Words and Phrases—Used-car
"warranty" plans are insurance.

September 23, 1958.

Paul J. Rogan,
Commissioner of Insurance.

You have requested an opinion on whether the operation
of so-called "used-car warranty" plans constitutes engaging
in the business of insurance. It appears that several busi
ness concerns issue so-called "warranties" or "guarantees"
of used automobiles that are sold by such organizations in
this state to automobile dealers who use them here as an
inducement to the purchase of a used automobile from such
dealer and either give or sell them to the purchaser of the
used-car in connection with sale to him. Some of such or

ganizations are now operating such a plan in the state and
information is that others propose to do so. Your inquiry is
as to the classification of such transactions.

From information furnished by you and supplied by in
terested concerns, the following summary of the activities
of such concerns is typical:
The organization enters into an agreement with an auto

mobile dealer providing that, for a fixed charge or fee to be
paid it by the dealer, the trained inspectors of the organiza
tion will inspect a used automobile of the dealer. If the used-
car passes the inspection, the organization issues a so-called
"warranty" or "guarantee" fonn covering the named parts
of the vehicle. At the time of the sale of the vehicle, the
dealer then inserts the purchaser's name in the space pro
vided in the "warranty" form and delivers it to the pur
chaser. If the organization rejects the vehicle upon the in
spection, the dealer must make the necessary repairs which
are designated before the organization will issue its "war
ranty" form for that automobile.
The so-called "warranty" form recites the organization's

certification that it has inspected the vehicle, giving its
make, model, motor number and serial number, and that in
its opinion the listed parts are in good working order and
condition and will with normal usage require no repairs or
replacements for one year from the date of purchase. The
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form then contains an agreement by the issuing organiza
tion "that if its said certification is in error, it will protect
the retail purchaser of this vehicle and the holder of this
warranty from any costs of repairs which may arise for
one year from the date of purchase" on the listed parts "to
the extent of the total reasonable price for repairs, replace
ment and labor which become necessary in the normal use
of" the designated vehicle. Other conditions stated in the
form exclude cars registered for commercial use, adjust
ments and tune-ups, repairs arising out of collisions or
caused by neglect or misuse or resulting from major altera
tions not recommended by the manufacturers.

It is provided therein that the necessity for repairs or re
placements thereunder rests in the sole discretion and judg
ment of the issuing organization and that written authori
zation must be obtained therefrom before any repairs are
made. Also, such "warranty" form contains a statement
that it is in force for the one year only if written confirma
tion of protection thereunder is received by the purchaser
from the organization within 10 days from the date of pur
chase. Upon selling the used-car described in the "war
ranty" form, the automobile dealer inserts, in the designated
spaces provided therein, the name of the purchaser, the
date of such sale and the dealer's name, and then delivers
it to the purchaser. There is either a perforated portion of
the form to be torn off, or a separate form of like import,
in which the purchaser's name, the descriptive data identi
fying the vehicle, the date of the sale, and the dealer's name
are inserted at the time of sale, which is to be sent by the
dealer to the organization advising it of the sale of the ve
hicle and the delivery of the "warranty" form thereon.

Extensive study has been given to this problem of
whether such plans are to be classified as insurance. In the
course thereof, the several cases from various jurisdictions
that have dealt with the general problem of what business
transactions constitute insurance have been reviewed. Also,

we have been furnished with memoranda of law by attor
neys for some of such organizations. Also, the opinions of
a number of attorneys general from other states on this
precise question have been fully considered.
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The Wisconsin statutes do not define the business of in

surance. Resort therefore must be made to basic concepts to

serve as the guidelines in the determination of the question
here involved. In Shakman v. U. S. Credit System, (1896)
92 Wis. 366, 374, 66 N.W. 528, our supreme court defined an
insurance contract as * * a contract whereby one party
agrees to wholly or partially indemnify another for loss or
damage which he may suffer from a specified peril". This
definition has been widely quoted. Many accepted definitions
substitute "an unknown or contingent event" for peril. In
general, a contract of insurance is said to embody the fol
lowing elements: (1) an insurable interest owned by the
insured; (2) subjection of that interest to a specified risk;
(3) assumption of the risk by the insurer; (4) absence of
control over the risk by either party; (5) distribution of
actual losses among a large group bearing similar risks;
and (6) payment of a premium. Vance, on Insurance
(1951).

There are cases from other jurisdictions holding that
various contracts are not insurance contracts, which it is
contended apply in principle here. Among them are: People
V. May, (1914) 162 App. Div. 215, 147 N.Y.S. 487, aff'd.
212 N. Y. 561, 106 N.E. 1039; Transportation Guarantee
Co. V. Jellins, (1946) 29 Cal. 2d 242, 174 P. 2d 625; State
V. Standard Oil Co., (1941) 138 Ohio St. 376, 35 N.E. 2d
437. On the other hand, there are other cases which appear
to be to the opposite effect as applied here, such as State v.
Western Auto Supply Co., (1938) 134 Ohio St. 163,16 N.E.
2d 256; Physicians* Defense Co. v. Cooper, (1912) 199 Fed.
576; and Ollendorf Watch Co. v. Pink, (1938) 279 N.Y. 32,
17 N.E. 2d 676.

To review in detail all of the cases pro and con, and also
review the opinions of the several attorneys general upon
this very question, which appear to be about equally di
vided numerically thereon, would be lengthy and be of little
value. Some of the differences in the cases appear to arise
out of local statutory provisions and decisions. Others, like
some of the opinions of attorneys general that hold such
transactions are not insurance, appear to go on the assump
tion that the inspection by the "warranty" organization is
such as to eliminate all but the remotest possibility of there
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being any flaw or lack of capacity to last for a year's opera
tion in the specified parts, and therefore, the organization
has in effect the same control thereof as would a manufac
turer in warranting tangible goods against defects in mate
rial or workmanship. In others of the cases and opinions, the
conclusion reached is grounded upon a determination of
whether the basic purpose of the transaction is the creation
of an indemnity contract for sale purposes. In so doing, the
entire transaction is viewed as a whole.
The latter view appears to be the sound and realistic ap

proach. It gives full effect to the proposition recited in State
V. Standard Oil Co., supra, that ours is a system of free
enterprise and business and enterprise should not be unduly
restricted or interfered with, but should be allowed all the
freedom in the conduct and management of its affairs that
is consistent with the public interest and welfare. It does
this by not treating as insurance those business transactions
which are only service or maintenance contracts. Yet, at
the same time, it does give full operative effect to the public
policy expressed by the legislature in our insurance statutes
of the need for protecting the public where business trans
actions carried on are of an indemnity character.

Such approach is not without precedent in prior opinions
of this office. In 15 O.A.G. 368, an agreement to indemnify
the owner of machinery against damage caused by break
down of machinery was concluded to be an insurance con
tract because the provision which gave the company the
option either to repair and replace the serviced machinery
or pay any loss in money was viewed as making it an indem
nity agreement. On the other hand, in 25 O.A.G. 192, your
department was advised that a plan of prepayment at a
fixed monthly or yearly rate for future medical services to
a clinic was not a contract of indemnity but for services. In
39 O.A.G. 509, plans for the protection of merchants against
loss on dishonest checks and money orders cashed by them
were considered, and as the plans contained all of the ele
ments of insurance, and particularly a distribution of the
risk, they provided indemnity and were said to be insurance.
As indicated in this last mentioned opinion, the determi

nation of whether a transaction is to be classified as insur
ance is not on the basis of a consideration of each contract,
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by whatever label it may be designated, as an isolated trans
action. Rather, the determination is to be made upon view
ing the entire conduct of the business of issuing such con
tracts as a whole. When this is done, it is apparent that
these plans embrace all of the elements of insurance set out
by Vance.
Upon analysis of the entire transaction of issuing these

so-called "warranty" contracts, there are a number of con
siderations that definitely point out that the principle over
all intent and effect of these plans is the providing of in
demnity to the used-car purchaser. It is urged that these
"warranty" contracts are of the nature of service or main
tenance contracts. While an inspection is made of the vehicle
before the certificate is issued, at most it is merely a con
dition precedent analogous to a physical examination by a
doctor prior to the issuance of a life insurance policy, or
by insurance company inspectors before the issuance of
steam boiler insurance or the usual fire insurer's inspection
of mercantile and business property risks. The object and
purpose thereof is to cut down the risk. No further service
is contempUited for a vehicle which passes the inspection,
except by way of protecting the purchaser from the expense
of repair or replacement of the covered parts of the vehicle
which fail to stand up for the one year after the so-called
"warranty" is issued. This certainly is not service but
indemnity.

It is also argued that such plans are sold to the automo
bile dealer to provide him with service. Practicalities re
quire the rejection of any such idea. It is essential to and
part of an automobile dealer's business that he maintain
and have available adequate mechanical equipment and per
sonnel. Thus, he has no occasion to purchase inspection
from others, except for the indemnity aspects thereof to
promote his sale of used cars.
A used-car buyer, of course, is desirous of avoiding fu

ture repairs and the expense thereof. But, if he obtains pro
tection against this, he is not concerned whether it is
through an inspection or not, so long as he gets it. This
demonstrates that in the final analysis, the inspection is
basically for the protection of the issuer of the "warranty"
rather than the purchaser. It is so the "warranty" organi-
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zation can refuse to cover a vehicle, and require that what
ever the inspection shows is deficient be eliminated before
it issues the "warranty". This shows the inspection is
merely a part of underwriting or selection of risks which
is a part of the writing of insurance.
The most emphatic argument made by these organiza

tions is that the so-called "warranty" is merely a warranty
that the inspection is correct, and an agreement to stand
behind it if it is erroneous. However, in addition to the fact
that this involves looking only at an isolated part of the
plan, which is an improper approach, the plan as a whole
is not merely the selling of such inspection with a warranty
of its sufficiency.
That the plan is not such is shown by reference to the

decision in People v. May, supra. There a proposed amend
ment to articles of incorporation was refused on the ground
it contemplated an insurance business. It proposed that the
company in supplying financial reports and opinions to
merchants would be responsible to them for the accuracy
thereof in any material respects and pay measured damages
thereto in the event that the financial report or opinion is
inaccurate. The Court, although holding such transactions
were not insurance, said the company merely furnished its
financial service, making a charge commensurate with the
value in their relation to the responsibility assumed, but
that in merely guaranteeing that the report was true as of
the date thereof and limiting its liability to that incident,
it did not assume to guarantee any credit extended thereon
where the report was truthful and accurate. Thus the
Court said: "It is one thing to guarantee the accuracy of
one's own work, and quite another to assume the risk of
future insolvency". Here, under the so-called "used-car
warranty" plans, the issuing organization assumes to pay
damages notwithstanding that its inspection was truthful
and accurate. In effect, it assumes the risk of "future" fail
ure of the parts specified, since the condition of the auto
mobile might be good at the time of the inspection and still
something go wrong during the ensuing year. In fact, that
does happen, for under such plans as have been in opera
tion, payments totalling a very substantial amount have
been made by the issuing organizations for repairs and re-
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placements on used-cars sold under such a plan. The tests
involved in the inspections do reduce the risk of something
going wrong but they do not and cannot eliminate it. Thus,
the contract assumes to indemnify against a future risk
that is substantial.

Upon considering these plans on an overall basis, it ap
pears quite clearly that their purpose is the providing of
indemnity to the used-car buyer against the risk of future
expense for the repair or replacement of specified parts
thereof, and therefore, such so-called "used-car warranties"
are contracts of insurance and the issuance thereof under a

plan as outlined is engaging in the business of insurance.
HHP

Insurance—Bonds—Words and Phrases—Bonds issued
by housing authorities, though secured by pledge of U. S.
government and qualifying as legal investments under sec.
219.06 (1), are not acceptable as deposits of securities by
insurers under sec. 209.01 (3).

September 30, 1958.

Paul J. Rogan, Commissioner,
Wisconsin Insurance Department.

You ask whether the requirements of sec. 209.01 (3), re
lating to the deposits of "bonds, notes or other evidence of
indebtedness which are direct obligations of the United
States", may be satisfied by the deposit of bonds of a public
housing authority of a city in another state when such
bonds are secured by a pledge of the faith of the United
States to the payment of annual contributions pursuant to
the United States Housing Act of 1937, as amended.

Sec. 209.01 (1) provides:

"The state treasurer shall accept, subject to the approval
of the commissioner of insurance, deposits of securities by
insurers as follows:
"(a) Deposits in amount as required to be made as pre

requisite to a certificate of authority to transact business in
this state and other deposits required by the laws of this
state.
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"(b) Deposits of domestic insurers or insurers of for
eign countries in amount as required to be made by the
laws of other states as prerequisite for authority to trans
act insurance in such other states.
"(c) Deposits in amount as resulting from application of

the retaliatory provisions of section 76.35.
"(d) Deposits in other additional amounts permitted to

be made by the laws of this state."

Sec. 209.01 (2) provides:

"Each such deposit * * * shall be held by the state treas
urer in trust for the protection of all policyholders of the
insured making it; * *

Sec. 209.01 (8) provides:

"All such deposits shall consist of bonds, notes or other
evidences of indebtedness which are direct obligations of
the United States * * * with the proceeds to be available to
the state treasurer."

The phrase which requires consideration is "direct obli
gations of the United States". As you have indicated, in
Volume 41, Opinion No. 24, dated May 15, 1953, the Attor
ney General of the United States stated:

"A contract to pay annual contributions entered into by
the Public Housing Administration in conformance with the
provisions of the act is valid and binding upon the United
States, and the faith of the United States has been solemnly
pledged to the payment of such contributions in the same
terms its faith has been pledged to the payment of its
interest-bearing obligations."

It may be concluded, therefore, that the municipal hous
ing authority bonds issued in conformance with the provi
sions of the United States Housing Act of 1937, as amended,
are obligations of the United States in the sense that the
United States has pledged its faith to the eventual payment
of the same. The question is whether these are "direct" ob
ligations of the United States within the meaning of sec.
209.01 (3).

"Direct" means of a character or relation like that of

straightness of course, specifically; free from intervening
agencies or conditions; hence, characterized by immediate-
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ness of relation or action; not mediate. Louisville and N. R.
Co. V. Fowler, 197 Tenn. 266; 271 S.W. 2d 188, 194.
There are certain federal statutes which are of some help

in this connection.

"The faith of the United States is solemnly pledged to the
payment in coin or its equivalent of all the obligations of
the United States not bearing interest, known as United
States notes, and of all the interest-bearing obligations of
the United States, except in cases where the law authoriz
ing the issue of any such obligations has expressly pro
vided that the same may be paid in lawful money or other
currency than gold and silver. * * Act of Mar. 18, 1869,
c. 1, 16 Stat. 1, 31 U.S.C.A. § 731.
"With the approval of the President, the Secretary of the

Treasury may purchase gold in any amounts, at home or
abroad, with any direct obligations, coin, or currency of the
United States, authorized by law, or with any funds in the
Treasury not otherwise appropriated, at such rates and
upon such terms and conditions as he may deem most ad
vantageous to the public interest; * * (Italics supplied.)
Act of Mar. 17, 1862, c. 45, § 1, 12 Stat. 370, 31 U.S.C.A.
§ 734.
"Whenever and so long as the proportion of silver in the

stocks of gold and silver of the United States is less than
one-fourth of the monetary value of such stocks, the Secre
tary of the Treasury is authorized and directed to purchase
silver, at home or abroad, for present or future delivery
with any direct obligations, coin, or currency of the United
States, authorized by law, * * (Italics supplied.) Act of
June 19, 1934, c. 674, § 3, 48 Stat. 1178, 31 U.S.C.A. § 734a.
"The term 'interest-bearing security of the United States'

or 'security', wherever used in this section, means any di
rect obligation of the United States issued pursuant to law
for valuable consideration and which by its terms bears
interest, or is issued on a discount basis, and includes (but
is not limited to) bonds, notes, certificates of indebtedness,
and Treasury bills, and interim certificates issued for any
such security, and also means any bond issued under sec
tion 780 of Title 26." (Italics supplied.) Act of July 8,1937,
c. 444, § 8 (a)-(d), 50 Stat. 481; Aug. 10, 1939, c. 665, §4,
53 Stat. 1359; Nov. 8, 1945, c. 453, § 153, 59 Stat. 574, 31
U.S.C.A. § 738a, (c).
"Whenever any direct obligation of the United States,

bearing interest or sold on a discount basis, is donated to
the United States, is bequeathed by will to the United
States, become the property of the United States under the
terms of a trust, or is by its terms payable upon the death
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of the owner to the United States or any officer thereof in
his official capacity, the Treasurer of the United States
upon receipt of such obligation shall effect redemption
thereof. * * (Italics supplied.) Act of Sept. 24, 1917,
c. 56, § 24, April 3, 1945, c. 51 § 4, 59 Stat. 48, 31 U.S.C.A.
757e.
"* * * no wholly owned or mixed-ownership Government

corporation shall sell or purchase any direct obligation of
the United States or obligation guaranteed as to principal
or interest, or both, * * * without the approval of the Sec
retary of the Treasury: * * (Italics supplied.) Act of
Dec. 6, 1945, c. 557, Title III, § 303, 59 Stat. 601, 31
U.S.C.A. 868, (b).

A study of the foregoing acts of congress which deal with
the term "direct obligation of the United States" reveals
that these words could only refer to a situation where there
is an immediate and primary relationship between the ob
ligor and obligee, free from any intervening factors. This is
particularly evident in the language of the statute last above
quoted, i.e. "* * * any direct obligation of the United States
or obligation guaranteed as to principal or interest, or both
4: 4: if:''

The word "or", as used in a statute, is a disjunctive par
ticle indicating an alternative. 50 Am. Jur., Statutes, p. 267,
sec. 281; Cross v. Leuenberger (1953), 267 Wis. 232, 235,
65 N.W. 2d 35. The use of the alternative would, of course,
be inconsistent with any theory that the terms were synony
mous or that one was included in the other. No cases or
other authority have been found to assist in the interpreta
tion of the language of the federal statute. One must con
clude, however, that the congress, recognizing that an "ob
ligation guaranteed" was not a direct obligation of the
United States, undoubtedly deemed it necessary to use the
specific additional language to insure that this type of non-
direct obligation was covered by the Act.

It has been urged that sec. 209.01 (3) should be inter
preted in the light of sec. 219.06. That statute provides in
part:

"The state and all public officers * * * may legally invest
any sinking funds, moneys or other funds belonging to them
or within their control in any bonds * * * issued by ♦ * *
any public housing authority or agency in the United States,
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when such bonds or other obligations are secured by a
pledge of annual contributions to be paid by the United
States government or any agency thereof or by the city or
county in which operates the housing authority issuing
such bonds * *

A study of sec. 219.06 discloses that the entire purpose of
the legislation was to qualify these housing authority bonds
for "investment" by public officials and other fiduciaries
having custody of public funds or other funds in trust; this
would be in addition to their previously held authority to
make legal investments of these funds in certain limited
types of bonds and other obligations. This is different from
the situation described in sec. 209.01 (3). Ch. 209 relates to
insurance and sec. 209.01 refers to a deposit of securities
with a public official, whereas ch. 219 as a whole deals with
investments and sec. 219.06 deals with an investment of

funds hy a public official or fiduciary. Further, the "public
deposit" refen-ed to in sec. 219.06 (1) necessarily alludes
not to a deposit with a public agency but a deposit by a pub
lic agency in this state. Even if it were to be assumed that
sec. 219.06 related to the same subject matter as sec. 209.01,
it would have no application here because of the well-estab
lished rule that when both a general statute and a specific
statute relate to the same subject matter, the specific stat
ute, i.e., sec. 209.01, is controlling. Estate of Miller (1951),
261 Wis. 534; 53 N.W. 2d. 172.

It is my opinion that bonds issued by public housing
authorities, even though secured by a pledge of annual con
tributions by the United States government so as to qualify
as legal investments under sec. 219.06 (1), are not accept
able for deposits of securities by insurers under sec.
209.01 (3).
JEA
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Real Estate Broker^s Board—Words and Phrases—Ceme

tery—Person selling right to entomb human body forever
in feed burial space designated as garden crypt, mausoleum
crypt, or sarcophagus for commercial cemetery is selling
"grave spaces" and must be licensed as cemetery salesman.

September 30, 1958.

Roy E. Hays, Secretary-Counsel,
Wisconsin Real Estate Brokers* Board.

You have requested an opinion of whether a person sell
ing burial spaces designated as garden crypts, mausoleum
crjrpts and sarcophagi for a commercial cemetery is re
quired to be licensed as a cemetery salesman.
The brochure furnished indicates that the crypts in the

garden mausoleum are placed one above another, six high,
and a series of crypts arranged in this manner are situated
side by side over a concrete platform and under a protective
roof. In the main mausoleum, a building in this instance,
crypts are similarly arranged in the various crypt rooms,
and sarcophagi also appear to be in feed position in various
rooms.

You advise that it is the position of the commercial ceme
teries that no sale of land or of any interest in land is in
volved and that their salesmen should not be required to be
licensed.

Whether the sale of the "right to entomb a human body
forever" in the fifth-highest crypt in such a section in
volves the sale of land or of an interest in land poses an
interesting question; however, it is one which, in view of
your inquiry, it is not necessary to consider or determine.
The statute involved herein is clear and unambiguous.

It is clear from the deed form furnished that said ceme

tery does purport to "hereby bargain, sell and convey to" a
grantee "and his heirs, the right to entomb" a human body
in a specifically designated "space**.

Sec. 157.12 sets forth certain standards for the construc

tion and maintenance of public mausoleums or columbari-
ums, surface burial chambers, and vaults and tombs wholly
or partially above the surface of the ground.
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Sec. 157.12 (1) (b) provides in part:

"There shall be established and maintained a fund for the
perpetual care and maintenance of said public mausoleum
or columbarium in such sum as shall be fixed by the state
board of health, but which shall in no case be less than
twenty-five per cent of the cost of said structures. Said
fund shall he accumulated and established by applying
thereto at least twenty-five per cent of all proceeds received
from sales of mausoleum rooms or crypts and columbarium
niches, until such perpetual care fund has been accumu
lated, * *

Sec. 136.011, created by ch. 159, Laws 1957, provides:

"Cemetery real estate brokers and salesmen. Any ceme
tery association or corporation which pays any commission
or other compensation to any person, including its officers,
members or stockholders, for soliciting the sale of its lots
or grave spaces on a commercially operated basis, and any
salesman employed by it, shall be licensed under this chap
ter, and the cemetery association or corporation broker's
license shall be issued in its name and be governed by all
provisions of this chapter relating to corporate licensees."

The words "grave spaces" are not defined in ch. 136. Sec.
990.01 (1) provides:

"general rule. All words and phrases shall be construed
according to common and approved usage; but technical
words and phrases and others that have a peculiar meaning
in the law shall be construed according to such meaning."

Both of these words have common and approved usage.
Once we have set forth the common and approved usage of
"grave", the word "spaces" as used with it gives us no
problem.
"Grave" is defined in Funk & Wagnall's New Standard

Dictionary, Medallion Ed. 1941, as:

"a pit or excavation in the earth for the interment of a
dead body; any place of burial; sepulcher; tomb." (Empha
sis added)

"Grave" is defined in Webster's New International Dic

tionary, Second Edition, 1950, as:

"1. An excavation in the earth as a place of burial;
loosely, any place of interment; a tomb; a sepulcher * * *"
(Emphasis added)
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A person selling the right to entomb a human body for
ever in a fixed burial space, designated as a garden crypt,
mausoleum crypt or sarcophagus, for a commercial ceme
tery is selling "grave spaces" within the meaning of sec.
136.011, and must be licensed as a cemetery salesman. It is
immaterial whether said "grave spaces" are located under
the ground, on the surface of the ground or above the
ground, or whether they are located in a building or other
structure.

RJV
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Veteran—County—County Board—^Under stated condi
tions, eraplojntnent of non-veteran as "Administrative Secre
tary" in office of county service officer does not violate
sec. 45.43. County board has power to make employment
regulations under sec. 59.15 (2).

October 1, 1958.

Harold A. Eberhardt,
District Attorney,

Jefferson County.

You have submitted copies of two resolutions adopted by
the county board relative to the classification and salaries of
county office personnel. One resolution provides, among
other things, that an additional classification is created,
that of "administrative secretary" with salary at the same
rate as department deputies. The other resolution recites
that the classification of a certain individual in the office of

the county (veteran's) service officer is changed from secre
tary to administrative secretary and sets the salary there
for. In a memorandum submitted to use, it is urged that the
county board, adopting these resolutions, was endeavoring
to promote the individual holding this position by awarding
her a higher classification which carried with it a salary
increase. We have been informed that the duties of this posi
tion include filing claims, completing loan applications, mak
ing house calls and transporting veterans to hospitals.
Information is not available as to whether or not the new

classification of "administrative secretary" carries with it
any increased responsibilities as compared to the former
classification of "secretary". We are not permitted to specu
late as to possible additional facts. 45 O.A.G. 137,139.

You have asked for my opinion as to whether the employ
ment of a non-veteran as an "administrative secretary" in
the office of the county veteran's service officer is in violation
of sec. 45.43, which provides, in part:

"* * * The county board * * * may appoint such assistant
county service officers as are necessary, who shall be honor
ably discharged veterans who served the United States in
time of war. ♦ ♦ ♦"
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That the county board has authority to abolish or create
such a position and fix or change the salary of any such
employe and establish regulations of employment for such
a person is clear beyond question. Sec. 59.15 (2). The county
board's action, however, has been attacked on the ground
that the newly created position of "administrative secre
tary" is equivalent to an assistant county veteran's service
officer, and that sec. 45.43 is violated unless such position
is held by an honorably discharged war veteran.

It is true, of course, that the county board does not have
the direct power to hire and fire individual clerks, typists,
stenographers, etc., in county departments of government.
44 O.A.G. 262, 265. This, however, does not affect and should
be distinguished from the board's previously mentioned
authority to make salary changes and other emplojrment
regulations.
You have correctly concluded that it must have been the

intent of the legislature when enacting sec. 45.43, that the
position of county veterans service officer and assistant
county veterans service officer be reserved for honorably
discharged veterans. This purpose would be thwarted if a
county board were permitted to create an "administrative
secretary" having responsibilities equivalent to an assistant
county veterans service officer. A deputy has been defined
as a person appointed to act for another, a delegate who acts
specifically for his principal. 43 Am. Jur. 218 Public Officers,
Sec. 460. An assistant is one who aids, helps or assists and,
in a restricted sense, may act in certain matters in the place
or stead of the principal officer. In the present circumstances,
it is certain that the so-called administrative secretary has
no authority whatsoever to act in the place of the county
veterans service officer.

Applicable to this situation is the presumption that a
county board acts in good faith and intends to accomplish a
valid and lawful result. State v. City of Eau Claire, (1876)
40 Wis. 533. If the language of a county board resolution is
susceptible of two constructions, one rendering it void and
the other valid, that construction which saves it will be
adopted. Nichols v. Halliday, (1871) 27 Wis. 406, 409. Ut res
magis valeat quam pereat. The Attorney General v. City of
Eau Claire, et al, (1875) 37 Wis. 400, 438. "In the case of
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minor deliberative bodies such as county boards, the lan
guage of their resolutions will receive a liberal construction
in order to effectuate their evident intent." Burgess v. Dane
County, (1912) 148 Wis. 427, 436.
In view of the strong presumption favoring validity, the

only permissible conclusion is that the action of the county
board was authorized by law and operated merely to ac
complish a change of title or classification of a position
with accompanying salary change without affecting the
duties or responsibilities involved. On the basis of the facts
submitted, it must be presumed that the county board was
making authorized salary and employment regulations con
cerning a position which probably is still essentially that of
"secretaiy" although it may be now known as "administra
tive secretary" to permit a salary differential as compared
with other secretarial positions.
JEA

Nominations—^Declination of a nomination under sec. 5.18

must be both signed and acknowledged.

October 14,1958.

C. Stanley Perry

Corporation Counsel
Milwaukee County.

You have directed our attention to the attempted declina
tion under sec. 5.18 of the nomination for assemblyman in
one of the Milwaukee county assembly districts. It is your
opinion that the declination was not in proper form and that
it was not filed within the time provided by the above statute.

Sec. 5.18, as far as material here, provides:

"5.18 Declining nominations; vacancies after nomina
tion. Any person nominated to office may decline the nomi
nation by delivering to the officer with whom his certificate
of nomination or nomination paper is filed, within one week
after the last day on which nomination papers can be filed,
or within one week after the primary election, a declination
in writing signed and acknowledged by him. * * *"
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The notice of declination by the candidate requested the
Milwaukee county election commission to remove or omit his
name as a candidate, and it was signed by the candidate but
was not acknowledged by him.
The statutory language above quoted is clear and express.

It provides for "a declination in writing signed and acknowl
edged" by the candidate.
No such declination was filed because of the lack of the

acknowledgment.
Sec. 990.01 (1) relating to construction of words and

phrases used in the Wisconsin statutes provides in effect
that such words and phrases shall be construed according
to the common and approved usage; but technical words and
phrases and others that have a peculiar meaning in the law
shall be construed according to such meaning. "Acknowl
edgment" in the legal sense means the act of one who has
executed an instrument, in going before some competent
officer or court, and declaring it to be his act or deed. Cyclo
pedic Law Dictionary.

Sec. 235.19, the uniform acknowledgment act, sets up in
(7) (a) a form of certificate which may be used in acknowl
edgments. The form reads:

"State of
County of
On this the day of , 19—, before me,

, the undersigned officer, personally appeared
, known to me (or satisfactorily

proven) to be the person whose name subscribed
to the within instrument and acknowledged that he
executed the same for the purposes therein contained.
In witness whereof I hereunto set my hand and official

seal.

Title of Officer."

No doubt the reason for requiring an acknowledment on
a written declination of a nomination under sec. 5.18 was
to reduce the possibility of fraud occurring through the filing
of false or forged declinations by those desiring to eliminate
a candidate from a political race. Since the notary or other
officer taking the acknowledgment must certify that he
knows the signer or the signer satisfactorily proves his
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identity, the possibilities of filing false or forged declinations
is greatly reduced.

Because, as indicated above, the form of declination does
not meet the requirements of sec. 5.18, the question of
whether it was filed on time becomes academic and will not

be discussed here, particularly since you have asked for
speedy action in resolving the problem.
WHR

Insurance—Warranty—Non-transferable certificate is
sued by distributor of a brand of lubricants to purchaser of
a new automobile for exclusive use of products and repair
or replacement of parts due to failure is a warranty and
therefore such issuance is not in the business of insurance.

October 14,1958.

Paul J. Rogan,
Commissioner of Insurance.

You request advice as to whether the issuance to automo
bile owners in this state of certain certificates by the Wis
consin corporate distributor of a nationally known brand of
lubricating systems, devices and lubricants, constitutes en
gaging in the business of insurance.
The certificates in question are issued through automobile

dealers to the purchasers of new automobiles and are labeled
"Guarantee Certificate". No charge is made therefor. The
new car dealer is authorized to issue such certificates because

of his use of said brand of lubricants, and the adoption of
accepted recommended procedures in the servicing of auto
mobiles. By the terms of the certificate the distributor agrees
for a period of 5 years, and to include unlimited mileage, to
repair or replace, at no cost to the automobile owner, any of
the parts of the automobile specifically set out therein that
fail due to faulty or improper lubrication, provided such
owner has the automobile lubricated only with said brand
of lubricants and motor oils.

Such guarantee is specifically conditioned upon the owner
having the complete chassis lubricated every 1,000 miles
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or every 30 days, whichever the owner prefers; the motor
oil changed every 1,000 miles or at factory recommended
intervals, at the owner's option; the transmission and differ
ential checked and replenished if necessary every 1,000
miles; and the other lubrication done in accordance with the
recommendations of the car manufacturer. Such required
lubrications must be done by the dealer named in the certifi
cate, except that while traveling outside his territory they
may be performed by a dealer in that brand of lubricants or
by an authorized dealer of the make of car and the guarantee
will be preserved by presentation of a copy of the bill there
for to the named dealer. The certificate is not transferable.

Only lubricated parts of the automobile are included in
those subject to repair or replacement. It is specifically
stated that the "guarantee" does not apply to parts that have
no provision for lubrication or sealed bearings or for which
the manufacturer insists on the use of special lubricants it
provides. Also damage due to permitting oil in the motor,
transmission or rear axle housing to fall too low, or caused
by collisions, wrecks, abuse, negligence, or original defect
in the manufacture of parts, are excluded. Any required re
pairs or replacements of improperly lubricated parts are to
be made by the named dealer. The right is reserved to with
draw the guarantee at any mileage or 80 day driving inter
val, by notice to the dealer thereof.

As noted in the recent opinion relative to "used-car war
ranty" plans, our statutes do not contain any definition of
insurance, and therefore resort must be made to basic con
cepts for guidance as to whether engaging in a particular
type of transaction constitutes the business of insurance.
One of them, alluded to in 39 O.A.G. 509, and well recog
nized, is that a warranty issued to a purchaser in connection
with the sale of a product, containing an agreement to re
place the same or pay damages resulting from its insuffi
ciency, is not an insurance contract.

It is stated in 44 G.J.S. 473, Insurance § 1 b: "A warranty
promises indemnity against defects in the article sold, while
insurance indemnifies against loss or damage resulting from
perils outside of, and unrelated to defects in the article
itself", citing State ex rel. Duffy v. Western Auto Supply
Co., (1938) 134 Ohio St. 163, 16 N.E. 2d 256. In that case
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it was conceded by the attorney general of Ohio, the relator,
that any agreement in the sale of a product which warrants
against defects in materials or workmanship is not insur
ance. However, because the guaranty there given upon the
retail sale of automobile tires applied not only to defects in
materials or workmanship without time limit, but also, for
a stipulated period, extended to any condition rendering the
tire unfit for use whether from defects, ordinary wear and
tear or any injury however caused, it was held to be insur
ance. A subsequent case, State ex rel Herbert v. Standard
Oil Co., (1941) 138 Ohio St. 376, 35 N.E. 2d 437, recognized
that case but held that a warranty, given upon the retail
sale of an automobile tire, that it was of such quality it
would render service for one year under usual conditions of
wear and tear and agreeing to repair or replace if it failed
to do so, but specifically stating that injury from punctures,
running fiat, fire, wreck, or collision was not covered, was
not insurance. In Evans & Tate v. Premier Refining Co.,
(1923) 31 Ga. App. 303, 120 S.E. 553, although without
any discussion of the principles involved, it was held that an
agreement in a contract of sale of lubricants to replace the
gears of automobiles of persons who used said lubricants
therein, was not insurance.
The "Guarantee Certificate", the subject of your inquiry,

does no more than agree to indemnify the automobile owner
by the replacement of lubricated parts if the lubrication
of the automobile is performed by a competent service
agency and the named brand of lubricants is used. It is a
representation by the seller to the automobile owner as the
consumer-purchaser that if that lubricant is used exclusively
to lubricate an automobile and it is applied by designated
properly instructed service agencies, the lubricant material
and the labor involved in its manufacture and application
are of such quality that under normal conditions the desig
nated automotive parts will be adequately lubricated and
that if any such parts fail because of faulty or improper
lubrication, repair or replacement thereof will be made at
no cost to such automobile owner.

As such the "Guaranty Certificate" is merely a warranty
that is devised to attract prospective users of the product
and to stimulate a demand therefor. That the "Guaranty
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Certificate" is by the wholesale distributor of the products
rather than the manufacturer or retail seller thereof, does
not preclude it from being a warranty. A retail seller may
expressly adopt as his own the warranty of the manufac
turer and be personally liable thereon. Cannon v. Pullmm
Motor Co., (1956) 230 S.C. 131, 94 S.E. 2d 397; Orrison v.
Ferrante, (1950) (Munic. Ct. App. D.G.) 78 Wash. Law
Reporter 691, 72 A. 2d 771; Cochrane v. McDonald, (1945)
23 Wash. 2d 348, 161 P. 2d 305. A dealer may make a war
ranty for itself and is alone liable thereon. Ford v. Willys-
Overland, (1929) 197 N.C. 147, S.E. 822. This last case
gives recognition to a warranty by a distributor.
You are therefore advised that the issuance thereof by

the Wisconsin distributor of such brand of lubricants, under
the conditions and terms mentioned, is not engaging in the
business of insurance.

HHP

Appropriation—State Parks—Forestation Tax—^Pro
ceeds of state forestation tax imposed by sec. 70.58 may not
be used to finance state parks.

October 15, 1958.

L. P. VoiGT, Director,
Wisconsin Conservation Department.

You have requested an opinion as to whether or not pro
ceeds of the 2-mill state forestation tax imposed by sec.
70.58, Stats., might be used to finance state parks. I have
previously advised you that, under existing statutes, the
entire revenues from this tax are appropriated for the pur
pose of acquiring, preserving and developing the forests of
the state and may not be used for other purposes, 47 O.A.G.
45. The reasoning followed in that opinion is equally appli
cable to your present question which must be answered in
the negative.
JEA



264 Opinions op the Attorney General

License—Corporations—Loan Companies—Sec. 180.67
discussed relative to licensing corporate mergers as com
pared to regulations affecting small loan and finance com
panies and the licensing thereof.

October 24, 1958.

G. M. Matthews,
Commissioner of Banks.

You have inquired whether it is necessary for a parent
corporation effecting a merger with a subsidiary corpora
tion licensed by the state banking department as a small loan
company under sec. 214.03, and as a finance company under
sec. 115.09, to pay the investigation and license fees neces
sary to obtain new licenses to continue operating the offices
of the merged subsidiary corporation.
The parent corporation which will be referred to here for

purposes of convenience as Corporation A owns all of the
common stock of the subsidiary corporation which will be
referred to as Corporation B. Corporation B operates 9
offices, 7 of which carry on the small loan business and the
other 2 of which carry on a finance business. Under the
merger plan all of the common stock of Corporation B will
be surrendered and cancelled, and the business will be oper
ated by Corporation A. No change will be made in the cor
porate articles of Corporation A or in its corporate name,
and Corporation B will cease to exist.

Corporation A has returned to your department the
licenses of Corporation B covering the 9 offices and has
requested that you reissue the licenses in the name of Cor
poration A.

It is the contention of Corporation A that it succeeds to
the privileges and franchises of Corporation B as a matter
of law under sec. 180.67 relating to the effect of merger or
consolidation of corporations.

Sec. 180.67 (1), (2), (8), and (4) provide:

"180.67 Effect of merger or consolidation. When such
merger or consolidation has been effected:
"(1) The several corporations parties to the plan of

merger or consolidation shall be a single corporation, which,
in the case of a merger, shall be that corporation designated
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in the plan of merger as the surviving corporation, and, in
the case of a consolidation, shall be the new corporation pro
vided for in the plan of consolidation.
" (2) The separate existence of all corporations parties to

the plan of merger or consolidation, except the surviving
or new corporation, shall cease.
"(3) Such surviving or new corporation shall have all

the rights, privileges, immunities and powers and shall be
subject to all the duties and liabilities of a corporation organ
ized under this chapter.
"(4) Such surviving or new corporation shall thereupon

and thereafter possess all the rights, privileges, immunities
and franchises, as well of a public as of a private nature, of
each of the merging or consolidating corporations; and all
property, real, personal and mixed, and all debts due on what
ever account, including subscriptions to shares, and all other
choses in action, and all and every other interest, of or
belonging to or due to each of the corporations so merged
or consolidated, shall be taken and deemed to be transferred
to and vested in such single corporation without further
act or deed; and the title to any real estate, or any interest
therein, vested in any of such corporations shall not revert
or be in any way impaired by reason of such merger or
consolidation."

Sec. 214.02 relating to small loans provides for the making
of application for a license at each office and payment of a
license and investigation fee as well as furnishing a bond,
and sec. 214.05 (1) and (2) provide:

"214.05 Licenses; posting; changes of location; renewal;
net assets. (1) Every license issued shall state the address of
the office at which the business is to be conducted, the name
of the licensee, and if the licensee is a partnership or associa
tion, the names of the members thereof, and if a corporation
the date and place of its incorporation. Such license shall be
kept conspicuously posted in the office of the licensee and
shall not he transferable or assignable.
"(2) Whenever a licensee shall contemplate a change of

his place of business to another location within the same city
or village, he shall give written notice thereof to the depart
ment, which shall attach to the license its authorization of
such removal, specifying the date thereof and the new loca
tion. Such authorization shall be authority for the operation
of such business under the same license at the specified new
location. No change in the place of business of a licensee to a
location outside of the original city or village shall be per
mitted under the same license."
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Sec. 214.03 (1) and (2) relating to the conditions for the
issuance of small loan licenses provide:

"214.08 Conditions of the issuance of licenses. The depart
ment shall issue a license to the applicant to make small loans
at the office specified in the application in accordance with
the provisions of this chapter, if the department shall find:
"(1) That the applicant has filed the required application

and bond and paid the required fees.
"(2) That the financial responsibility, experience, char

acter and general fitness of the applicant, and of the mem
bers thereof if the applicant be a partnership, or association,
and of the officers and directors thereof if the applicant be a
corporation, are such as to command the confidence of the
community and to warrant belief that the business will be
operated honestly, fairly and efficiently within the purposes
of this chapter."

Sec. 115.09 (1) relating to finance companies makes provi
sion for the payment of investigation and license fees. Sub.
(2) provides for a bond.

Sec. 115.09 (8) (a) and (c) provide:

" (8) (a) Upon the filing of such application and the pay
ment of such fee, the commissioner shall investigate the
relevant facts, and if it shall find that the character and gen
eral fitness and the financial responsibility of the applicant,
and the members thereof if the applicant is a partnership or
association, and the officers and directors thereof if the
applicant is a corporation, warrant the belief that the busi
ness will be operated in compliance with this section the
commissioner shall thereupon issue a license to said appli
cant to make loans in accordance with the provisions of this
section. If the commissioner shall not so find, he shall deny
such application.

ttiti 4c 4:

"(c) Such license shall not be assignable and shall permit
operation under it only at or from the location specified in
the license at which location all loans shall be consummated,
but this provision shall not prevent the licensee from making
loans under this section at an auction sale conducted or
clerked by a licensee."

Perhaps, it should be noted at the outset that there are
no provisions for surrendering any of the licenses mentioned
above and having licenses reissued under other names with
out payment of fees, nor are there any provisions whereby
in such situations the request could be treated as a new appli-
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erect and maintain an engine was granted to an electric light
company, such license might be transferred to another com
pany to whom the business and property was transferred.
In the present situation, however, it is very clear that the

licenses have been' issued under provisions imposing special
trust and personal confidence in the officers of the merged
corporation and that the legislature did not intend that such
privileges would pass to the survivor corporation as a matter
of law in case of a merger. It might well be (although no
such conclusions in the instant case are implied) that the
oflficers of Corporation A could not qualify under sec. 214.03
(2) or 115.09 (3) (a) and that the legislative purpose could
be conveniently thwarted at will by employment of the
merger device. Fletcher-Cyclopedia Corporations, Vol. 7,
§ 4722, states:

"It has also been held, in effect that even when a statute
confers upon a corporation in general terms 'all the rights,
powers, franchises, and privileges' of another corporation,
it should not be construed as conferring rights and privileges
which are detrimental to the public, unless there is some
thing to show the legislature so intended." (Citing cases)

Hence it should be noted that a statute such as sec. 180.67

does not as a matter of law transfer to the surviving corpo
ration all of the rights which might have been exercised
by the merged corporation. For instance, sec. 196.80 (1)
relating to merged utility corporations is very similar to
sec. 180.67, yet our supreme court held in Wis. E. P, Co. v.
Dept. of Taxation, (1947) 251 Wis. 346, that such a statute
does not provide that the merged corporation shall be con
tinued in the surviving corporation and that therefore the
surviving corporation was not entitled to take a deduction
for income tax purposes for federal taxes of the merged cor
poration paid by the surviving corporation after the merger.
Similarly, here Corporation B was not continued in the sur
viving corporation so that such corporation can assert privi
leges of a nature entirely personal to Corporation B which
no longer exists.

It is therefore concluded that the general provisions of
sec. 180.67 relating to the legal effects of a corporate merger
do not control over the specific provisions of sees. 214.03 (2),
214.05 (1), and 115.09 (3) (a) and (c), and that if Corpo-
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ration A, the surviving corporation, desires to continue the
activities which Corporation B, the merged and no longer
existing corporation, exercised under its licenses, new appli
cations should be made by Corporation A along with the
payment of new fees and compliance with all of the other
statutory provisions applicable to original applications.
WHR

Cities—Counties—Lands—^A city of the fourth class does
not possess the power to condemn land owned by a county
as a site for construction of a city sewage disposal plant.

October 24, 1958.

C. L. Gaylord,
District Attorney,

Pierce County.

You have asked whether a city of the fourth class may
condemn land owned by a county as a site for construction
of a city sewage disposal plant.

While the power of eminent domain is inherent in the
sovereign state, and does not depend upon constitutional or
legislative sanctions (U.S. v» Jones, (1883) 109 U.S. 518,
3 Sup. Ct. 346, 27 L. Ed. 1015; Muscoda Bridge Co, v.
Wordenr-AUen Co., (1928) 196 Wis. 76, 219 N.W. 428), no
other political entity has that power unless it has been dele
gated to such entity by the sovereign. Lanfiasco Realty Co. v.
Milwaukee, (1943) 242 Wis. 357, 8 N.W. 2d 372.
In Chicago & N. W. R. Co. v. Racine, (1929) 200 Wis. 170,

227 N.W. 859, the court held that a city may not condemn
property already in public ownership (in that case, a rail
road utility) "unless there be express statutory authority
or such authority appears by necessary implication". Also,
see Matson v. Caledonia, (1929) 200 Wis. 43, 227 N.W. 298.

Sec. 62.22 (1) confers authority upon cities to acquire
property for specified public purposes. Included in the enu
merated methods of acquisition is "condemnation" or
eminent domain in its generic sense. However, ch. 32 is
incorporated by reference into sec. 62.22 (1), and accord-
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ingly at once constitutes the definition and boundary limits
of the power conferred on cities by sec. 62.22 (1). This is
so by reason of the last sentence of said subsection which
reads: "The power of condemnation for any such purposes
shall be as provided by ch. 32".
The legislature has not authorized cities to condemn lands

owned by counties for the purpose for which the subject land
is needed. Sec. 32.08 (1) provides in substance that the gen
eral power of condemnation conferred by ch. 32 does not
extend to property owned by the state, a municipality, pub
lic board or commission. The term "municipality" as used
in this subsection includes a county. (See sec. 32.02).

It is my opinion, therefore, limited to the precise question
and facts stated in your request, that a city of the fourth
class does not possess the power to condemn land owned
by a county as a site for construction of a city sewage dis
posal plant.
SGH:AJF:WHW

Insurance—Associations—Proposed automobile driver's
league constitutes an association eligible for group and acci
dent insurance under 204.32 (2) (a) 2, only if availability
of such insurance is not a compulsive force to enrollment and
maintenance of membership but is incidental to package
program involved.

October 28,1958.

Paul J. Rogan,
Commissioner of Insurance.

Along with the request upon which an opinion was given
October 14 that the issuance of certain guarantee certificates
by a lubricant distributor does not constitute engaging in the
business of insurance, you also ask whether the holders of
such certificates that are included in an automobile driver's
program said distributor proposes, constitute an association
which qualifies for group insurance under sec. 204.32 (2)
(a) 2, Stats.

It is asserted by said distributor that such guarantee cer
tificate plan has been in use for several years and experience
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during that time indicates a lower operating cost per mile
and a higher trade-in value for automobiles operated there
under. Such program has also promoted good relations be
tween the automobile owners and dealers rendering the
service. All of this has tended to promote the use of the prod
uct and increase the demand therefor.

In furtherance thereof said distributor proposes to regu
larly mail a publication to all owners, both present and
future, of automobiles operated under such guarantee cer
tificates. It will contain information tending to raise the
standards and practices of automotive preventive mainte
nance service and encourage the development of new scien
tific techniques therein, and also disseminate procedures that
will encourage safe driving, observance of the courtesies of
the road and regular safety inspections in the interest of
minimizing road hazards and lessening the potential cause
of many accidents. As a part of such program the distributor
proposes to organize an association, to be called "Wisconsin
[name of brand of lubricant] Drivers League", in which
such of said owners as desire will be enrolled as members

at a small charge. They will be issued an identifying insignia
for their automobiles, deemed to indicate their interest in
safety through careful driving and regular safety inspec
tions. It is proposed that a master group accident insurance
policy be issued to such association, under which each mem
ber of the association may obtain $1,000 accidental death
insurance, which will be kept in force by his having his
automobile regularly inspected at recommended intervals
of 4 to 6 weeks or at designated mileage intervals. It is not
recited whether the premium of 10^ per month will be paid
by the distributor, paid by the automobile owner at the re
quired inspections, or absorbed in an inspection charge.

Sec. 204.32 (2) (a), so far as here material, provides:

"(2) (a) Group accident and health insurance is hereby
declared to be that form of accident and health insurance
covering groups of persons as defined below, with or without
one or more members of their families or one or more of
their dependents, or covering one or more members of the
families or one or more dependents of such groups of per
sons, and issued under a policy issued to:

* » ♦
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"2. An association, including a labor union, which shall
have a constitution and bylaws and which has been organ
ized and is maintained in good faith for purposes other than
that of obtaining insurance, insuring at least 25 members,
employes, or employes of members of the association for the
benefit of persons other than the association or its officers
or trustees. * * *"

As it is indicated, the requirement of having a constitu
tion and bylaws will be met, the question is whether this
type of organization qualifies under the above quoted provi
sions of sec. 204.32 (2) (a) 2. It is obvious from the lan
guage used that not all associations are eligible and that to
qualify the dominant attraction to membership in the asso
ciation must clearly be other than the obtaining of insur
ance. Not only must this be true when the association is
organized but it must continue or exist subsequent thereto.
The underlying concept appears to be that the association
must constitute a group that is founded upon or exists by
reason of a cohesiveness or cementation that is wholly unre
lated to and apart from any attraction thereto by availa
bility of insurance. The availability of insurance must be
only incidental and in no way the controlling attraction
to membership.
In view of the foregoing, in order for this association to

meet the requirements of sec. 204.32 (2) (a) 2, so as to be
eligible thereunder for the issuance to it of a group accident
insurance policy to cover its members, it would be necessary
that, considering this package program as a whole, it ap
pears to you: (1) Enrollment in the association as one inter
ested in safe motoring, etc., and eligibility to display an
insignia adopted as indicative thereof, would be sufficient,
standing alone, to attract or induce eligible persons to be
come members thereof and pay any substantial amount
therefor; (2) Continuance of such membership, standing
alone, would be a sulficient compelling force to induce regular
inspections or continance in force of the guarantee certifi
cates ; (3) The availability of insurance would not be of any
compulsive force that would operate to induce membership
in the association and/or continuance thereof; (4) The
inclusion of the insurance element in this program was not
for any compulsive force it would exert to induce continu-
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ance of membership in the association; (5) The availability
of extremely low cost group insurance was merely incidental
to the program and was not designed to promote the use of
the brand lubricant and increase the demand therefor.

You are therefore advised that whether this proposed
association meets the requirements of sec. 204.32 (2) (a) 2,
Stats., rests upon your determination of the criteria above
set forth.

HHP

Licenses—Mobile Homes Dealer—Sec. 218.01 (2) (d) 7
and 8 are applicable to mobile home time sales transactions.

November 7,1958.

G. M. Matthews, Commissixyner of Banks,

You have inquired whether a retail seller of mobile
homes who originates a time sales transaction on a mobile
home requires a license under sec. 218.01 (2) (d) 8. and
whether a sales finance company which purchases or dis
counts retail installment contracts from a retail seller of

mobile homes requires a license under sec. 218.01 (2) (d) 7.
Sec. 218.01 (2), Wis. Stats., provides for the licensing of

motor vehicle dealers, motor vehicle salesmen and sales
finance companies.

Par. (d) regulates the amount of the license fees.
The significant language in 7. reads:

"For sales finance companies on the basis of the gross
volume of purchases of retail sales contracts of motor vehi
cles sold in this state for the 12 months immediately preced
ing October thirty-first of the year in which the application
for license is made, as follows: * * *"

Then follows the amounts payable for licenses based on
gross volume of business.
8. reads:

"8. For motor vehicle dealers, who operate as a sales
finance company, and carry or retain time sales contracts
for more than 30 days, the same as sales finance companies.
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except for the first $5,000 of gross volume, $1; on each
$1,000 of gross volume, or part thereof, over $5,000 and up
to $25,000, $1."

Thus it will be noted that 7. relates to sales contracts of

"motor vehicles" and 8. relates to "motor vehicle" dealers.

Therefore the question to be decided is whether or not a
"mobile home" is a "motor vehicle" as that term is used in

the above statutes.

The Wisconsin motor vehicle code defines words and

phrases as they are used in chs. 340 to 349.
Sec. 340.01 (29) provides:

" (29) 'Mobile home' means a vehicle designed to be drawn
upon a highway by a motor vehicle and designed, equipped
and used, or intended to be used, primarily for sleeping, eat
ing and living quarters."

Sec. 340.01 (35) provides:

"(35) 'Motor vehicle' means a vehicle which is self-
propelled, including a trackless trolley bus."

It should be noted however that sec. 218.01 (1) (k) defines
a motor vehicle for purposes of sec. 218.01 as "any motor
driven or trailer type vehicle required to be registered
under ch. 341".

Sec. 341.01 provides that words and phrases defined in
sec. 340.01 are used in the same sense in ch. 341 unless a

different definition is specifically provided.
Thus, it will be seen that a motor vehicle for purposes of

sec. 218.01 has a more inclusive definition than that provided
by sec. 340.01 (35) in that a "motor vehicle" as that term
is used in sec. 218.01 includes "trailer type vehicles" which
is a much broader definition and not the one commonly used
and understood.

There would appear to be no great room for dispute on
the proposition that a "mobile home" is a "trailer tjrpe vehi
cle" required to be registered under ch. 341, since that chap
ter specifically mentions mobile homes in the schedule of
registration fees provided by sec. 341.25 (1) (i) and (j)
which read:

"341.25 Annual registration fees. (1) Unless a different
fee is prescribed for a particular vehicle by s. 341.26, the
following registration fees shall be paid to the department
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for the annual registration of each motor vehicle, mobile
home, trailer or semi-trailer not exempted by s. 341.05 from
registration in this state:

" (i) For each mobile home 25 feet or less in length, a fee
of $5; for each mobile home more than 25 feet in length,
a fee of $10.
"(j) For each self-propelled mobile home, a fee of $16.

All provisions applicable to the registration of private auto
mobiles also apply to the registration of self-propelled mobile
homes."

From the foregoing it is perfectly clear that "mobile
homes" are "motor vehicles" for the purposes of sec. 218.01,
even though this definition is not the common and approved
one as is pointed out above. Sec. 990.01 (1) provides in effect
that while words and phrases used in the statutes are to be
construed according to their common and approved usage
this is not true of technical words and phrases and others
that have a peculiar meaning in the law. Those are to be
construed according to such meaning, and here sec. 218.01
(1) (k) has given the term "motor vehicle" a peculiar mean
ing in that for purposes of this section, although not other
wise, the term includes trailer type vehicles required to be
registered under ch. 341.
You have called attention to the fact that mobile home

dealers and salesmen are licensed and regulated under
sees. 110.09 and 110.095 which are administered by the
motor vehicle department. These regulations, however, are
not specifically addressed to sales finance transactions as is
true of sec. 218.01 (2) which is administered by the commis
sioner of banks. This does, neverthless, call attention to
the fact that the two departments should coordinate their
regulatory activities and administrative rules to the end
that there will be no conflicts or over-lapping.
You are accordingly advised in the light of the foregoing

discussion:

1. A retail seller of mobile homes who originates a time
sale transaction on a mobile home is required to be licensed
under sec. 218.01 (2) (d) 8.

2. A sales finance company purchasing or discounting
retail installment contracts from a retail seller of mobile
homes is required to be licensed under sec. 218.01 (2) (d) 7.
WHR
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Aid—County—State aid provided in sec. 141.065 for
county public health nurses is not required by statute to be
applied to reduce a city's share of the cost for a city-county
health department under sec. 140.09 (14).

November 7, 1958.

Victor 0. Tronsdal,
District Attorney,

Eau Claire County.

When a county is a member of a city-county health depart
ment organized under sec. 140.09, Stats., you ask if money
paid to such county as state aid for county health nurses
under sec. 141.065 must be allocated to the joint budget so
that the city receives a portion of the benefit, or whether it
may be used solely toward the county's share.

Sec. 140.09 (14) provides that the board of health of a
joint department shall prepare a budget of proposed expen
ditures "and determine the proportionate cost to each par
ticipating county and city on the basis of equalized valua
tion". The same subsection later provides, however, that the
"appropriation to be made by each participating county and
municipality shall be determined by the governing body
thereof".

It appears that the board of a joint health department has
no more power to enforce an appropriation or tax levy than
the board of health of a city or county acting separately.
Since the city council and county board have the authority
to determine their respective appropriations, they could as
a practical matter exercise their power, on the basis of a
voluntary agreement, how state-aid revenue should affect
the division of appropriations.

If no such agreement can be reached, however, I do not
believe there is any provision in the statutes under which
the city could require that any part of the state aid to the
county be applied toward the city's share of the total budget.

If the city and county were operating separate health
departments, the city would receive no state aid, but
the county would. The fact that the legislature has provided
for payment of aid "to the county", under sec. 11.065, and
has made no similar provision for aid to a city indicates a
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policy that the two types of governmental units shall be on
a different basis so far as state aid is concerned. Since the
legislature has adopted a general policy that counties shall,
and cities shall not, receive aid for health nurses, it seems
that it would have given some specific indication if it had
intended that the situation should be different in the case
of a joint health department.
BL

Counties—Welfare Department—Agreement by which a
county furnishes its welfare department facilities to a city
for administration of relief would probably be valid, even
though the county has not elected to furnish relief under
sees. 49.02 or 49.03.

November 7,1958.

Victor 0. Tronsdal,
District Attorney,

Eau Claire County.

Your question is whether a county, which has not elected
to give any form of relief under sees. 49.02 (2) or 49.08,
Stats., may contract under sec. 66.30 to furnish the services
of its department of public welfare to a city, upon the city*s
payment of specified amounts to cover the costs of such
services.

Sec. 66.30 (1) provides that a city and county may enter
into an agreement "for the joint or cooperative exercise of
any power or duty required or authorized by statute". Sub-
sec. (2) of the same section provides that a city and county
"in the exercise of its powers may contract jointly * ♦ * for
any joint project, wherever each portion of the project is
within the scope of authority" of the respective city and
county.
The reference in subsec. (1) to a power or duty "required

or authorized by statute" indicates a legislative intent that
the cooperative arrangement shall be permissible only where
the power or duty has been independently conferred or
imposed upon each of the participating governmental units
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by some other statute. A similar restriction is contained in
subsec. (2) with respect to the carrying out of a "project".
I do not believe that the legislature intended under sec.

66.30 that one municipality might employ another to per
form its statutory duty when the latter has no independent
statutory power to perform such function. As an extreme
example, it would probably not be suggested that a city
might hire a county to operate its schools. The use of the
terms "joint" and "cooperative" imply that each municipal
ity, and not only one, has an interest in the power or duty
to be exercised under the agreement.
A question as to what cooperative arrangement is per

missible under sec. 66.30 necessitates, therefore, an exami
nation of other statutory provisions to determine whether
the things sought to be done are within the powers of each
of the cooperating units.
The subject matter of the proposed agreement in this

case is the administration of relief and so the statutes pri
marily to be consulted are sees. 49.02, 49.03 and 46.22
(5) (b).
A city has both the duty and the power under sec. 49.02

(1) to administer all relief within its boundaries where the
county board has made no contrary election under sees.
49.02 (2) or 49.03 (1) (a) or (b). In the absence of such an
election, a county has neither the duty nor power to admin
ister relief. In case an election is made by the county board,
the county assumes the duty to the extent defined in the
statute and the city is correspondingly relieved to the same
extent.

Whenever an election is made by a county board to assume
part of the relief functions, as under sec. 49.02 (2), both
the city and the county have some "power or duty required
or authorized by statute" for relief administration. In such
a case, there would seem to be little question that they might
enter into a cooperative arrangement under sec. 66.30 for
administration of their respective functions. The question
is more difficult, however, where one or the other has the
sole duty to administer relief and the proposed "coopera
tion" amounts to a hiring of the one by the other. Such a
case arises where a county board has made no election to
assume any of the statutory obligations with respect to relief
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but agrees to supply the administrative services of its wel
fare department to the city at an agreed price. Under sec.
46.22 (5) (b), a county department of public welfare has
authority to administer relief under sees. 49.02 and 49.03
only "in the event that the county administers relief under
those sections".

There are two significant differences in an agreement
by a county to furnish relief administration for a city within
its borders, and an agreement by a county to perform some
such function as operating the city's schools.
In the first place, the administration of relief has been

recognized by the legislature as a function which may prop
erly be exercised by the county, although it is specified that
it is to be exercised only upon the basis of specific elections.
In the second place, the legislature has specifically referred
in the relief statutes to agreements under sec. 66.80, with
the apparent purpose of encouraging cooperative arrange
ments for administration of relief. Sec. 49.02 (4) reads:

"Nothing in this section shall prevent any county or
municipality from entering into a joint or co-operative
agreement under section 66.30."

While the literal effect of the above quoted provision is
limited to "this section", so as not expressly to cancel such
limitations as are contained in sec. 49.03 or 46.22 (5) (b),
the section may nonetheless be indicative of a legislative
purpose so as to throw some light on the interpretation of
other statutory sections.

While it was probably not the legislative intent under
sec. 66,30 to permit one municipality to hire another to pro
vide a service otherwise wholly beyond the statutory powers
of the latter, a different situation is presented, from a prac
tical point of view when the service is closely related to a
function which the second unit is already exercising by
force of a statutory obligation. The obligatory functions of
a county welfare department in administration of various
forms of public assistance under ch. 49 are so closely allied
to administration of relief as to make joint use of facilities
both beneficial and economical from a governmental point
of view. This is an objective apparently sought by the legis
lature under sec. 66.30.
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There is no judicial precedent which makes it possible to
say categorically that an agreement such as you have de
scribed would be held valid if it were challenged in litigation;
but it is my belief that the legislature intended that such
related duties as administration of social security aids by
a county and administration of relief by a city might be
performed on a cooperative basis under sec. 66.30.
BL

State Treasurer—Appropriation—^Under sec. 20.820 (1)
state treasurer not authorized to pay charge incidental to use
of draft system in lieu of check system.

November 20, 1958.

Vernon W. Thomson, Governor.

It has been proposed that the state of Wisconsin use a
treasurer's draft system for paying all or a substantial part
of the state obligations in lieu of the check system currently
in use. Certain officials who would be involved in the estab
lishment and operation of such system wish to know whether
the handling charges which would be an incidental part of
such system can be paid to the bank or banks through which
the drafts would be cashed.

Sec. 116.02, Wis. Stats., provides:

"Negotiable instruments; form. An instrument to be nego
tiable must conform to the following requirements:
"(1) It must be in writing and signed by the maker or

drawer.
"(2) Must contain an unconditional promise or order to

pay a sum certain in money.
"(8) Must be payable on demand or at a fixed or deter-

minable future time.
"(4) Must be payable to order or to bearer.
"(5) Where the instrument is addressed to a drawee,

he must be named or otherwise indicated therein with rea
sonable certainty."

A "treasurer's draft" would be an instrument in writing
signed by the state treasurer. It would contain an uncondi
tional order to pay a sum certain on demand, would be pay-
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able to the order of a named payee for a certain sum and
would provide that the instrument was payable "through" a
bank which would be named thereon. Therefore it would
appear to meet the requirements of a negotiable instrument.
It is presumed that the instrument would "flow through the
normal banking channels".
The state of Wisconsin might, or might not, have a bank

account in the bank through which the instrument was pay
able, depending upon the arrangements which would exist
between the state and the bank. In any event, the state
would not have an account in the bank through which the
drafts would be payable against which the account bank
could charge the amount of the draft. Depending upon the
arrangements which would be reached between the state
and the bank, one of two systems probably would be used for
the redemption of these drafts by the state. If the state had
a depository account in the bank sufficient to redeem the
drafts, the bank might be authorized to debit this account
at the close of each day or other specified period of time for
the total amount of drafts which the bank had redeemed up
to that time. If the state had no account in such bank which

could be debited in this manner, the state, upon notice of the
total amount redeemed by the bank, or upon presentation
to the state treasurer of the drafts honored by the bank,
could transfer to the bank redeeming the drafts a sum of
money which would be equal to the total amount of such
drafts. This transfer might be made from an account in that
bank or in one or more other banks.

Upon the issuance of a check the state treasurer immedi
ately debits the balance in the account of the state by the
amount of that check, although it may be several days before
that check is presented to the bank upon which it is drawn.
Under a draft system the cash balance is not reduced until
the draft is redeemed by the state. The use of drafts would
entail the creation of a new account called "drafts outstand

ing". This account would be credited at the time the drafts
are released and would reflect the liability which the state
had on drafts not redeemed from the banking system. The
present "cash account" would be credited, and the "drafts
outstanding" account charged as the drafts are redeemed.
The balance in the "drafts outstanding" account would rep-
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resent the state's liability for unpaid drafts and would corre
spond to the present difference between actual bank bal
ances and the balance in the cash account as indicated on the

books of the state treasurer.

The purpose of the proposed system would be to enable
the state to keep invested, and hence receive the interest
upon, what is often referred to as the "float", that is, the
money represented by drafts which have been issued but
not redeemed by the state. The bank through which the
drafts are redeemed obviously will have to keep on hand
very substantial sums of money which it will advance for
the benefit of the state in paying the drafts as they are pre
sented. The bank will not have the opportunity to get the
benefit of the "float" as it does under the present check
system.

In addition, the bank will be put to considerable expense
for the services of personnel and equipment which will be
needed to handle the large volume of financial transactions
involved. It will of course be necessary to compensate the
bank for the service which it will render to the state. The

service charge to be made by the bank might be calculated
upon different bases, but conceivably it could be a charge of
a certain amount for each draft cashed. The question now
presented is whether there is any existing appropriation
from which this service charge can be paid.

Sec. 14.42 relates to the duties of the state treasurer and

provides in part as follows:

"Duties of treasurer. The treasurer shall:
" (1) Have Custody of Moneys. Receive and have charge

of all money paid into the treasury, and pay out the same
as directed by law. * * *

He He

"(4) Pay on Warrants Sums Authorized by Law. Pay
out of the treasury on demand, upon the warrants of the
director of budget and accounts and not otherwise such sums
only as are authorized by law to be so paid, if there be
appropriate funds therein to pay the same * » *.

«He * He

"(6) Keep Cash and Fund Accounts. * ♦ * keep also
records showing the check number, date, payee and amount
of each cash disbursement and classifying said disburse
ments by state funds; verify at the end of each week the
amounts shown by his records to represent total cash bal-
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ance and cash balances of individual state funds by compar
ing said amounts with corresponding balances appearing on
records maintained by the department of budget and
accounts."

It is claimed that the treasurer's draft system would be
a method of disbursement utilized by the state and that the
service charge is an inherent part of such a system. It is
further contended that the bank service fee could be charged
to the appropriation made by sec. 20.820 (1) which appro
priates from the general fund to the state treasurer "* * *
annually, beginning July 1, 1958, $69,201 for the execution
of his functions".

It is suggested that the reimbursement of the bank for
the state drafts cashed by it could "be construed as merely
the payment of an invoice for services rendered".

Sec. 20.902 (1) provides:

"(1) It shall be unlawful for any state officer, depart
ment, board, commission, committee, institution or other
body, or any officer or employe thereof, to contract or create,
either directly or indirectly, any debt or liability against the
state for or on account of any state officer, department,
board, commission, committee, institution or other body,
for any purpose whatever, without authority of law therefor,
or prior to an appropriation of money by the state to pay
the same, or in excess of an appropriation of money by the
state to pay the same. It shall also be unlawful for any of
the above-mentioned persons or bodies to authorize, direct
or approve the diversion, use or expenditure, directly or
indirectly, of any funds, money or property belonging to, or
appropriated or set aside by law for a specific use, to or for
any other purpose or object than that for which the same has
been or may be so set apart. * * *"

Sec. 15.14 provides:

"(1) Expenditures. Each department except the legisla
ture and the courts shall prepare and submit to the director
of budget and accounts an estimate by quarters of the
amount of money which it proposes to expend upon each of
its divisions, activities and functions. The director of budget
and accounts may waive the submission of estimates of other
than administrative expenditures from such funds as he
may determine. Estimates shall be prepared in such form
and at such time as the director may require. Revised and
supplemental estimates may be presented at any time under
rules to be prescribed by the director.
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"(2) Action Thereon by Director. The director of
budget and accounts shall examine each such estimate to
determine whether appropriations are available therefor
and can be made without incurring danger of exhausting
such appropriations before the end of the appropriation
period and whether there will be sufficient revenue to meet
such contemplated expenditures. If satisfied that such esti
mate meets these tests, he shall approve the same; otherwise
he shall disapprove the same, in whole or in part, as the facts
may require. * * *
" (3) Limitation on Increase of Force and Salaries.

It shall be unlawful for any department, except the legisla
ture and the courts, to increase the salary of any employe,
to employ any additional employes, or to expend money or
incur any obligations except in accordance with an estimate
submitted to the director of budget and accounts as provided
in subsection (1) and which shall have been approved either
by such director or by the governor. * * *

"(5) Disbursements. The director of budget and ac
counts shall not draw his warrant for payment of any expen
ditures incurred by any department for which the approval
of the director or the governor is necessary under this sec
tion, unless such expenditure was made in accordance with
an estimate submitted to and approved by the director of
budget and accounts or by the governor."

No estimate has been submitted by the state treasurer or
approved by the director of budget and accounts pursuant
to sec. 15.14 covering expenditures for the bank service
charge. It would seem that upon the basis of even a conserva
tive estimate, the number of drafts issued would be such
that the cost of the bank service charge therefor and all of
the other administrative expenses of operating the state
treasurer's office could not be paid from a total annual appro
priation of $69,201.

It appears, therefore, that if the state treasurer under
took to pay the service charge at this time he would do so
in violation of both sees. 15.14 and 20.902 of the statutes.

JRW
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Driver^s License—Motor Vehicle Department—Revoca
tion—combined notice of expiration of financial responsi
bility and order of revocation notifying licensee that revoca
tion will take effect on a future date if proof is not filed is
reasonable and adequate notice. Sec. 344.40 (1) and 344.40
(2) discussed.

November 21, 1958.

Melvin Larson, Commissioner,
Motor Vehicle Department.

You have asked for an interpretation of sec. 344.40 (1),
Stats., which reads as follows:

"Whenever any person who has furnished proof of finan
cial responsibility fails to maintain such proof at any time
during the period when proof of financial responsibility is
required, the commissioner shall revoke such person's oper
ating privilege and registration for a period of time running
from the date of revocation until such time as either satis
factory proof of financial responsibility is again furnished
or the period during which proof was required to be fur
nished has expired."

You point out that thirty days prior to the expiration of
a financial responsibility filing you are notified by the insur
ance carrier of the impending cancellation. You then mail
to the licensee a combined notice of expiration of filing and
an order of revocation of operating privilege and registra
tion plates to become effective on the date the filing expires
unless the licensee furnishes a new financial responsibility
certificate. If a renewal filing is not made you deem that a
revocation has taken place, even though a late renewal filing
is made. The operator must then meet the full requirements
for reinstatement of his operator's license as provided in
sec. 343.38.

You present the following questions: First, does the com
bined notice of expiration and revocation meet the statutory
requirements for order of revocation?

It is a general rule of law that where a method of giving
notice is prescribed by statute, strict compliance must be
had. However, where the statute is silent as to method,
"reasonable" notice will suffice. Thomson v. Tafel, (1949)
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809 Ky. 758, 218 S.W. 2d 977; Zdunek v. Thomas, 215 Wis.
11, 254 N.W. SS2; Melms v. Fabst Brewing Co., 93 Wis. 153,
66 N.W. 518.

I am of the opinion that your form MVD-8 entitled
"Notice of Expiration or Cancellation of Financial Proof
and Order of Revocation" adequately notifies the licensee
that a revocation will take place in accordance with statutory
provisions. True, the licensee has an opportunity to halt
such revocation, but this does not lessen the effectiveness
of his notice should he fail to comply with the law.
Your second question inquires as to whether delay in

confiscation of a revoked operator's license until after proof
of financial responsibility is refurnished affects the validity
of the revocation.

The delay in confiscation of an operator's license after
revocation beyond the date when the order of revocation
becomes effective does not invalidate the revocation. The

only way in which the order of revocation can become inop
erative is to have proof of financial responsibility furnished
to the motor vehicle department prior to the effective date
of the order of revocation. For example, if the licensee pro
vides proof of financial responsibility two days after the
order of revocation is effective, his privilege to drive remains
revoked until he has fully complied with sec. 343.38 as to
reinstatement.

Your third question asks whether the provisions of sec.
344.40 (1) and sec. 344.40 (2) clearly indicate that the leg
islature recognized two distinct situations as existing and
chose to set different requirements for each.

Subsec. (1) is quoted above and subsec. (2) reads as
follows:

"Whenever any proof of financial responsibility filed
under this chapter no longer fulfills the purposes for which
required, the commissioner shall require other proof meet
ing the requirements of this chapter and shall suspend the
operating privilege and registration pending the filing of
such other proof."

The distinction between subsecs. (1) and (2) is that
under subsec. (1) there is no proof of financial responsibility
on file; it has either expired or been withdrawn. Under sub
sec. (2) the proof of financial responsibility is filed but sub-
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sequent events make the filing inadequate, as for example
in the case of the purchase of another vehicle. A "suspen
sion" is to take effect in the latter situation which will allow

the licensee to regain his operating privilege and registra
tions upon filing such additional proof as is required by
the department.
The distinction between "revocation" and "suspension"

in the motor vehicle code is found in the different require
ments for reinstatement of operator's license as provided
in sec. 343.38. Certain steps must be taken to gain reinstate
ment after revocation while a suspension is automatically
lifted when no longer required by law.
The original vehicle code, ch. 260, Laws 1957, provided

in sec. 344.40 (1) that the license should be suspended until
proof of financial responsibility is furnished or the period
in which proof is required has expired.

This was amended by ch. 674, section 29, Laws 1957, to
read as it now does, requiring revocation instead of suspen
sion. Ch. 674 came from Bill No. 643, S., which was intro
duced by the committee on legislative procedure by request
of the legislative council. The note to section 29, whereby
revocation was substituted for suspension in sec. 344.40 (1)
reads as follows:

"NOTE: This corrects an error in the original draft of
ch. 260, laws of 1957, and makes clear that a long-standing
policy of the motor vehicle department is to be continued.
Under the vehicle code, a suspension means automatic rein
statement of the operating privilege and registration at the
end of the period of suspension while revocation means that
the person whose license was revoked must make a new
application, pay the application fee, take an examination
and file proof of financial responsibility. It has been the
practice of the department to enforce all these requirements
in case of a person who lets his proof of financial responsi
bility lapse."

In view of the foregoing, it is not necessary to speculate
about the legislative intent.
LLD
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Counties—Schools—Sec. 41.01 as amended by eh. 298,
Laws 1957, contains no authority for a county to provide
county-wide instructional centers or special schools for
handicapped children.

November 21,1958.

Erwin C. Zastrow,
District Attorneyy

Walworth County.

Subsec. (Im) of sec. 41.01, Stats., created by ch. 298, Laws
1957, provides for the creation of a handicapped children's
education board by each county in which the county board
"determines to establish or has already established one or
more instructional centers or special schools for handi
capped children for all school districts under the jurisdic
tion of the county superintendent, or provides other services
for handicapped children". You inquire whether, as the re
sult of the enactment of such provisions taking the control,
direction and operation of county instructional centers or
special schools for handicapped children away from the
county superintendent and placing it in such board, such
instructional centers or special schools that have been estab
lished by a county, or are in the future established thereby,
are thereafter to be operated for the whole county and the
cost thereof borne by the county at large rather than only
the territory within the county superintendent's jurisdic
tion or "district".

Prior to the enactment of subsec. (Im), the only instruc
tional centers or special schools for handicapped children
that a county was authorized to establish and operate were
centers or schools under the direction and control of the
county superintendent of schools and were to furnish in
struction for handicapped children residing in the school
districts in the county superintendent's "district". Sec. 41.01
(1) contains the only authorization for providing such cen
ters or schools. It provides for application to the state super
intendent of public instruction by the district board of any
school district, by the board of education of any city operat
ing its schools on the city school plan, or by the county super
intendent. In each instance the application is by the operat-
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ing head of the school system of the particular unit. The
authorization responsive thereto is to establish and operate
the same as a part of the school system operated under the
direction of such applicant.
That such is the intended pattern of sec. 41.01 is shown

by the provisions in subsec. (3) requiring reports to be made
to the state superintendent relative to the operation of such
schools. The language of the first sentence is that "The
county superintendent or board of education maintaining
such schools and classes" shall make the required reports.
Also, the last sentence of the subsection requiring annual
financial reports provides that "The county superintendent
or treasurer of each of said several boards * * *" shall make

the same.

Compatible with this pattern are the provisions of sub-
sec. (10), the only provisions in the section relative to the
payment of the cost of establishing and maintaining the
instructional centers or schools authorized by the sec
tion. They provide for the inclusion thereof in the county
superintendent's budget and expressly state "it shall not be
a charge upon any territory in the county which does not
come under the jurisdiction of his office".

All that the new provisions in subsec. (Im) do is provide
for a board to be elected by the county board or appointed
by the chairman thereof, of which the county superintend
ent shall be the secretary and the county treasurer the treas
urer, but neither of them shall be members thereof. Such
board is to have charge and control of the operation of such
centers or schools in lieu of the county superintendent,
which prior to this enactment had the charge and control
of such centers or schools. Nothing in subsec. (Im), or in
the legislative history thereof, indicates any intention to do
any thing other than to substitute such board for the county
superintendent as the operating head of such centers or
schools as may have been or are in the future established by
a county under sec. 41.01 (1). There is no indication of any
intention to expand or enlarge the authority of a county to
the establishment or maintenance of county-wide centers
or schools for handicapped children.
On the contrary, subsec. (Im) by its very language limits

the occasions when the board therein provided shall be
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elected or appointed to where "the county board * * * deter
mines to establish or has already established one or more
instructional centers or special schools for handicapped
children for all school districts under the jurisdiction of the
county superintendent * * This language was specifi
cally added to Bill 178 S. by amendment No. 2A. This was in
clear recognition of the limited scope of the centers or
schools which a county has the authority to establish or
maintain, and was to eliminate any possibility that the enact
ment would be deemed to expand the authority of the county
in this regard. Furthermore, if a county education board
were deemed advisable to operate such centers and schools
where they were provided only for children of the school
districts under the jurisdiction of the county superintendent,
it would be equally advisable that such board should also
operate any such centers or schools provided by the county
that would be county-wide in scope. Clearly the language of
subsec. (Im) does not so provide.
You are therefore advised that under sec. 41.01, Stats.

1957, the only instructional centers or special schools for
handicapped children that a county is authorized to estab
lish or maintain are centers or schools for handicapped
children of the school districts which are under the juris
diction or within the "district" of the county superintendent
and that the cost thereof is to spread only over the terri
tory thereof and no part thereof is to be a charge upon any
territory not in the "district" of the county superintendent.
HHP
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Words and Phrases—Ordinance Violations—Procedures

—The designated official receiving a penalty pursuant to
sec. 345.14 from the person signing a stipulation of guilt is
not required to pay it into court.

November 26, 1958.

Harold H. Eberhardt,

District Attorney,
Jefferson County.

You have asked this office for an interpretation of section
345.14, Stats., which provides for a stipulation of guilt in
case of ordinance violation. Your question is whether a
municipality may, by ordinance, provide a procedure for
stipulation of guilt in traffic ordinance violations followed by
a direct deposit in the treasury of a municipality and report
to the motor vehicle department without the docketing of
the case in any court.
The legislature has made a stipulation of guilt the equiva

lent of a conviction in court by the definition section of
ch. 343.

"343.01 Words and Phrases Defined. (1) * * *
"(2) In this chapter the following words and phrases

have the desi^ated meanings:
" (a) 'Conviction' or 'convicted' means that the court of

original jurisdiction has made an adjudication of guilt, in
cluding such an adjudication made on a plea of nolo con-
tendere. It is immaterial that an appeal has been taken. 'Con
viction' or 'convicted' also includes:

«4c « it:

"2. A stipulation of guilt pursuant to s. BUS.Ik;

" (d) 'Record of conviction' means the report of conviction
furnished to the department as required by this chapter,
including a report of a forfeiture of bail, stipulation of guilt,
adjudication of ordinance violation or findng of a juvenile
court as specified in par. (a) 1 to 4."

There is no other definition of conviction in ch. 343 which

would indicate that a stipulation of guilt is to be treated any
differently from a court adjudication.

Clear evidence that the legislature did not intend to re
quire the docketing of a stipulation of guilt in a court is con
tained in the following two statutes: sec. 343.28 which



Opinions of the Attorney General 293

requires courts to report convictions and forward licenses
to the motor vehicle department, and sec. 343.29 which
requires officials receiving stipulations of guilt to report
stipulations and forward licenses to the motor vehicle de
partment. If the legislature intended to require the stipula
tion to go from the official receiving it to a court, sec. 343.29
would be unnecessary because the court upon receiving the
stipulation would forward a copy of the conviction to the
department as provided. If the official must go through a
court with the stipulation the department will receive two
copies of the record of conviction because the official is
bound by sec. 343.29 to forward a copy of the stipulation of
guilt to the department. Moreover, if the penalty for the
offense includes a mandatory revocation of license, the offi
cial receiving the stipulation must forward the license; this
is also the duty of the court if it convicts the person charged.
When statutes are inconsistent or in conflict they must be

construed to avoid the inconsistency or the conflict, and to
give effect to each part, if it is reasonably possible to do so.
State V. Berres, (1954) 270 Wis. 103, 70 N.W. 2d 197;
State V. Hackbarth, (1938) 228 Wis. 108, 279 N.W. 687.
In this case, if every part of the above statutes are to have

effect, it is necessary to construe them as not requiring that
the stipulation of guilt be processed through a court. This
is the only construction that reasonably reconciles the fact
that sec. 343.28 requires the court to forward convictions
and licenses while sec. 343.29 imposes the same duties on
the official receiving the stipulation.
That this construction is the one which the legislature

intended is also shown by the parallel provisions of sec.
343.27. This section consists of three subsections. Each re

quires that notice be given to a person charged with a viola
tion of the law if the penalty on conviction is either a revoca
tion of license or a charge of demerit points. Subsec. (1)
requires the enforcement officer, city or village attorney or
district attorney to tell the person that a plea of guilty or
nolo contendere or a forfeiture of bail will result in such loss,
and obtain from him a signed statement that he has been
so informed. Subsec. (2) requires the presiding judge or
justice to inform the person charged that a conviction will
result in such loss. Subsec. (3) which was added to the stat-
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utes in 1957, places upon the officer receiving the stipulation
the same duty of informing the person charged as subsec
tions (1) and (2) place upon enforcement officers, etc., as
to pleas and forfeitures, and also requires him to have the
person signing the stipulation sign a statement that he has
been so informed. Although both the official receiving the
stipulation and the enforcement officers, city or village attor
neys or district atorneys must obtain the statement to the
effect that the person charged has been informed, the dis
position of that statement is quite different. Subsec. (1)
requires that "one copy of such statement shall be given to
the defendant and one copy shall be filed with the court";
while subsec. (3) merely states that "such statement shall
be a part of or attached to the stipulation of guilt".

If the legislature had wished to require that the stipula
tion be sent through a court they could have easily provided
so by imposing the same duty on the official in subsec. (3)
as they imposed on the officers and attorneys in subsec. (1).
The fact that they did not indicates that there was no intent
to require the official receiving the stipulation to send it
through a court.
The legislative history of the stipulation of guilt clearly

indicates that the stipulation is to be considered as equiva
lent to a court conviction and that it need not be docketed

in any court.

Ch. 348, Laws 1953, provided the right to stipulate guilt
under the newly created sec. 85.831. At this time the defini
tion section provided:

"85.08 (1) (i) 'Conviction' means a final conviction; a for
feiture of bail or collateral deposited to secure a defendant's
appearance in court, which forfeiture has not been vacated,
shall be equivalent to a conviction; a finding of a juvenile
court under chapter 48 shall be equivalent to a conviction.

<<4( 9t:

" (k) 'Record of conviction' means a report of conviction
furnished on the form supplied by the department."

Under these provisions, particularly when there was no
requirement that the stipulation be forwarded to the depart
ment, it would seem evident that it was necessary for the
official receiving the penalty and stipulation to refer them to
a court for the purpose of entering judgment in accordance



Opinions op the Attorney General 295

with the stipulation. Also at that time the department could
act only on a conviction in revoking a license, and by the
definition section above a stipulation of guilt was not con
sidered a conviction for purposes of ch. 85.
However the legislature passed ch. 662, Laws 1955, which

made extensive changes in the sections regarding the legal
status of a stipulation of guilt. The definition section was
amended to read:

"85.08 (1) (i) 'Conviction' means a final conviction; a
forfeiture of bail or collateral deposited to secure a defend
ant's appearance in court, which forfeiture has not been
vacated, * * * or a stipulation of guilt pursuant to s. 85.831,
is equivalent to a conviction; a finding of a juvenile court un
der ch. 48 of a violation of this chapter or of a county or
municipal ordinance enacted in conformity with s. 85.84
* * * is equivalent to a conviction."

The definition of "record of conviction" remained the

same.

Sec. 85.08 (24) (b) in 1953 stated:

"Every court, including a juvenile court, having jurisdic
tion over offenses committed under this section, or any other
law of this state, or a county, city or village ordinance which
is in conformity with state law regulating the operation of
motor vehicles on highways, shall forward to the department
a record of the conviction of any person in such court for
any moving traffic violation of chapter 85 or any local ordi
nance which is in conformity therewith."

Ch. 662, sec. 1, Laws 1955, added, "If the offender has
stipulated his guilt of such an offense pursuant to s. 85.831
the official receiving the penalty shall forward a certified
copy of the stipulation to the department."

In 1953 sec. 85.08 (24) (c) provided:

"It shall be the duty of the clerk of such court or the jus
tice of the peace, judge or magistrate of such court not hav
ing a clerk, to comply with the provisions of paragraphs (a)
and (b) and the failure of such person whose duty it is to
make such entry or to forward such record of conviction to
the department within 48 hours thereafter, shall be imputed
as a misdemeanor and the commissioner shall cause to be
brought such action against such person as the statutes
provide."
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This section was amended by eh. 662, sec. 2, Laws 1955,
to read:

"It * * * is the duty of the clerk of such court or the jus
tice of the peace, judge or magistrate of such court not hav
ing a clerk, or the official receiving the penalty under a stipu-'
lation of guilt, to comply with * * * pars, (a) and (b) and
the failure of such person whose duty it is to make such entry
or to forward such a record of conviction or certified copy
of the stipulation of guilt to the department within 48 hours
thereafter, * * * is a misdemeanor and the commissioner
shall cause to be brought * * * against such person such
action as the statutes provide."

Chapter 662, sec. 3, Laws 1955, added the following sen
tence to sec. 85.831, which authorized the use of the stipula
tion of guilt, "The official receiving the penalty shall comply
with s. 85.08 (24) (a) and (b)".

After these amendments became law the motor vehicle
department was authorized to act upon a stipulation in
revoking the license, or in computing demerit points against
the license, of an operator signing that he was guilty of an
ordinance violation. The authority of the department has
remained the same; that is, it can only act on a conviction.
Any doubt as to whether the stipulation is to be treated the
same as a conviction was eliminated by the 1957 legislature
which, under ch. 260, Laws 1957, amended the definition of
"record of conviction" to read:

"343.01 (2) (a) 4 (d) 'Record of conviction' means the
report of conviction furnished to the department as required
by this chapter, including a report of a^ forfeiture of bail,
stipulation of guilt, adjudication of ordinance violation or
finding of a juvenile court as specified in par. (a) 1. to 4."

In another amendment in 1957 sec. 85.08 (24) (a) (b)
and (c) were changed into two parallel sections, 343.38 en
titled "Courts to report convictions and forward licenses to
the department" and sec. 343.29 entitled "OflScials receiving
stipulations of guilt to report stipulations and forward
licenses to the department". Both of these sections impose
similar duties on the court and on the official receiving the
stipulation. The court is required to forward the record of
conviction and the official receiving the penalty is required
to forward the stipulation of guilt.
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There is therefore abundant evidence that the legislature
intended that the stipulation need not go through a court to
have effect. If there is no requirement that the stipulation
been sent through a court it necessarily follows that there is
no requirement that the penalty itself be sent through a
court. Therefore an ordinance may provide that the author
ized official pay it directly into the county or municipal
treasury. This interpretation is substantiated by sec. 345.14,
which authorizes the stipulation and does not require the
official receiving the penalty to obtain a court order or to
pay it into court. This is significant when compared to sec.
845.15, which deals with hail forfeitures and states that even
though there is a failure to appear there can be no forfeiture
without a court order. The statute then adds, "Any officer
paying bail money into the county or municipal treasury
without such court order is guilty of violating sec. 946.12".
It would follow that if the legislature had wanted to have
the stipulated penalty sent through a court it could easily
have done so by making sec. 345.14 comparable to sec. 345.15.
The fact that it was not done can only lead to the conclusion
that there was no intent to require the payment of the pen
alty into a court.
The only remaining question is whether it is proper for

the legislature to provide for the payment of the penalty
directly into the county or municipal treasury. In Wisconsin
the violation of a county or municipal traffic ordinance is not
a criminal offense. The violation gives rise only to a civil
action under the ordinance for the recovery of a forfeiture.
State ex rel. Keefe v. Schmiege, (1947) 251 Wis. 79,28 N.W.
2d 345. Since it is a civil cause of action there is no appar
ent reason why the claim may not be settled by an out-of-
court stipulation. The stipulation is binding on both parties
even though it is not a court judgment. No good purpose
would be served if the receiving official is required to trans
fer a signed stipulation of guilt and the penalty to a court for
final adjudication since the court would be limited to enter
ing judgment in accordance with the stipulation. The only
result would be the taxing of additional costs.

It is my opinion that a municipality may, by ordinance
provide a procedure for stipulation of guilt in traffic ordi-
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nance violations followed by a direct deposit into the treas
ury of a municipality and report to the motor vehicle depart
ment without the docketing of the case in any court.
WAPiJDW

Words and Phrases—Minors—Liquor Stores—^Under sec.
176.32 (1) an unaccompanied minor may not purchase beer,
beverage, food in non-exempt Class A retail liquor establish
ment. Chewing gum is not an "edible" within meaning of
statute. Purchase of other articles discussed.

December 12,1958.

George J. Greisch,
District Attorney,

Outagamie County.

You have requested an opinion regarding the construction
of sec. 176.32 (1), Stats., which provides that "every keeper
of any place, of any nature or character whatsoever, for the
sale of any intoxicating liquor," who permits persons under
the age of 21 not accompanied by parent, guardian or spouse
"to enter or be on such licensed premises for any purpose,
excepting the transaction of bona fide business other than
amusement or the purchase, receiving or consumption of
edibles or beverages," shall be punished as therein provided.
Certain establishments such as drug stores, grocery stores,
etc., are exempted.
Your questions are as follows:

"1. Is it permissible for a person under the age of 21 years
to enter upon any packaged liquor store wherein packaged
intoxicating liquor is sold and purchase unopened beer or
packaged beer to be consumed at places other than where the
beer is purchased?
"2. Is it permissible for any person under the age of 21

years to purchase any kind of cd'blG", in a packaged liquor
store wherein packaged intoxicating liquor is sold?
"a. Would 'edible' as set forth in the Statute (Sec. 176.32

(1)), include edibles such as gum, candy, cracker jack, in
addition to the edibles such as food stuffs that are usually
found in packaged liquor stores?
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"3. Can any person under the age of 21 years purchase
any type of article other than edibles or beverages in any
packaged liquor store where packaged intoxicating liquor
is sold?
"a. By 'article' I mean such to include any type of sport

ing equipment, magazines, tobaccos in any form."

The type of establishments referred to in the foregoing
questions are known as "Class A" retail licensees. Sec. 176.32
(1) applies to such licensees. 44 O.A.G. 208.

With reference to your first question, it is clear that beer
is a (fermented malt) "beverage" and sec. 176.32 in the
plainest terms states that the minor may not be permitted
to enter "except for the transaction of bona fide business
other than * * * the purchase * * * of edibles or beverages".
The statute makes no distinction between beverages to be
consumed on the premises and those to be consumed off the
premises.
In response to your second question, the answer is the

same. However, you inquire whether the term "edibles"
would include such things as "gum, candy and cracker jack".
The word "edible" when used as a noun includes anything
which is fit to be eaten as food and obviously covers both
candy and cracker jack. Chewing gum, however, is a masti
catory, not a food. True, it may be swallowed without caus
ing harm to the alimentary canal, but it has no nourishing
quality, or at least very little, and is not intended to be eaten.
Therefore, a minor may enter a package liquor store to pur
chase chewing gum.
The answer to your third question is that the term "bona

fide business" is obviously used in a sense which includes
the purchase of articles of trade or commerce. This is shown
by the fact that it was necessary for the legislature to ex
clude the purchase of certain articles of trade, namely edibles
and beverages. It follows that minors may enter package
liquor stores for the purpose of buying any article which may
be sold there and which does not come within the forbidden
classification of edibles and beverages.

WAP
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Retirement Fund—Eligibility—^Full-time Wisconsin air
and army national guard technicians are ineligible to par
ticipate in the Wisconsin retirement fund when they are paid
from federal funds and not on a state pay roll.

December 15, 1958.

Ralph J. Olson,
Adjutant General.

From National Guard Regulation No. 51 dated July 8,
1958, of which you have submitted a copy, it appears that
the adjutant general of the state of Wisconsin has been dele
gated authority to employ, fix rates of pay for, establish
duties and work hours for, supervise, and discharge civilian
employes of the Wisconsin National Guard.
You wish to be advised "* * * whether or not these full-

time Wisconsin Air and Army National Guard technicians
may properly participate in the Wisconsin State Retirement
Fund as State employees".

It appears that these employes are covered under the fed
eral employees compensation act and for federal unemploy
ment compensation. It further appears that the federal
courts which have considered the question of whether these
technicians are federal employes under the federal tort
claims act have concluded that they are. See Holly vs. U. S.,
(1951) 192 Fed. 2d 221.
The comptroller general of the United States held in 27

Comp. Dec. 334, that these persons are not federal employes.
I understand that this decision has been followed by the
judge advocates general of the army and air force. Several
states have regarded these employes as state employes and
some have accepted them into the state retiremnt system.
However, it appears that in the majority of states the view
is that they are not state employes.
The social security act amendments of 1954 expressly pro

vide that for the purpose of that act these National Guard
technicians are to be considered state employes and eligible
to participate as a separate coverage group in order to ob
tain the benefits of the social security act. However, the fed
eral government cannot make a binding decision that these
persons are state employes nor can this state make a binding
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decision that they are federal employes. In my view of the
matter it is not necessary to decide whether these civilian
employes in the Wisconsin National Guard are employes of
the state of Wisconsin in order to answer your question.

These employes are paid from federally appropriated
funds by the United States property and disbursing officer
for the district in which they are located; their pay rolls
are certified by such officer and approved by you or by an
officer designated by you.

Sec. 66.901 provides:

"Definitions. The following words and phrases as used in
ss. 66.90 to 66.918, unless different meanings are plainly
indicated by their context, shall have the following mean
ings respectively:
"(1) Fund. The Wisconsin retirement fund.
"(2) Municipality. The state * * * .
"(8) Participating municipality. Any municipality in

cluded within the provisions of this fund.
" (4) Employe. Any person who:
"(a) Receives earnings out of the general funds of any

municipality or out of any special fund or funds controlled
by any municipality as payment for personal services.
" (b) Whose name appears on a regular pay roll of such

municipality."
Sec. 66.908 provides:
"Employes included; effective dates; contributions by

employes. (1) Employes included and effective dates.
(a) All persons subject to sections 66.90 to 66.918 shall be
included within, and shall be subject to, the provisions of
this fund, beginning upon the dates hereinafter specified:
"1. All such persons who are employes of any municipal

ity on the effective date of participation of such municipality
as provided in section 66.902 * * *.
"2. All such persons who become employes of any par

ticipating municipality after the effective date of participa
tion of such municipality as provided in s. 66.902 * *

The pay rolls upon which the names of these employes
appear are not regular pay rolls of the state of Wisconsin.
For this reason these employes are not eligible to participate
as members of the Wisconsin retirement fund. It is also at

least very doubtful that the federal fund from which they
are paid could be said to be a fund controlled by the state
of Wisconsin.

JRW



302 Opinions op the Attorney General

Counties — Employes — Retirement Eund — Member of
county board is an oflEicer of the city, village, or town in which
elected rather than an officer of the county. Eligibility under
Wisconsin retirement fund discussed.

December 17, 1958.

Frederick N. MacMillin,
Executive Director,

Wisconsin Retirement Fund.

You have inquired "* * * whether a member of the county
board can qualify as a participating employe under the Wis
consin Retirement Fund, assuming that all of the other stat
utory requirements have been met". The question has been
raised because of the doubt which exists as to whether a

supervisor is a county officer rather than an officer of the
city, village or town in which he is elected.

Sec. 62.09 (1) (a) provides with respect to cities that
"The officers shall be * * * one supervisor from each ward,
and such other officers or boards as are created by law or by
the council. * * *"

In 1912 0. A.G. 781 at 782-783 it was said:

"* * * it becomes important to determine whether or
not the office of supervisor is a county or a city or ward
office. In the case of State ex rel. Gill v. Board of Super
visors of Milwaukee Co., 21 Wis. 443, it was held that the
office of supervisor was a county office. This was under the
provisions of chapter 129 of the laws of 1861. * * *

«« :is

"It will be noted that the provisions of this chapter are
very different from the present statutory provision. The
fact that, under section 663, it is provided that no county
officer shall be elegible to the office of supervisor indicates
that this is not a county office. The method provided in sec
tion 662 for filling a vacancy also indicates that the office
of supervisor, where such supervisor represents a city, is
a ward or city office, rather than a county office."

Subsequent to that opinion this office has held on several
occasions that a supervisor elected in a ward of a city is a
city officer. 12 O.A.G. 279; 19 O.A.G. 268; 25 O.A.G. 48;
32 O.A.G. 404.
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Sec. 61.19 relating to villages provides in part:

"At the annual spring election in each village in odd-
numbered years, except as otherwise provided herein, there
shall be chosen the following officers, viz.: * * * a supervisor
:!: 4: »

In IV O.A.G. 957 is was said:

"You have suggested that, in view of the decision of our
supreme court in the case of State v. Supervisors, 21 Wis.
443, a supervisor is not a village officer, but a county officer,
and for that reason his election cannot be had under sec. 867,
which relates to newly incorporated villages and provides
for the election of 'officers thereof.'
"In the above cited decision of our supreme court it was

held that the office of supervisor was a county office under
the provisions of ch. 129, Laws of 1861. This would not be
the case, however, under the statutes as we find it to-day.
"In an opinion by my predecessor, found in the Opinions

of Attorney General for 1912, p. 781, this matter was thor
oughly considered, and the conclusion arrived at was that
the office of supervisor is a local office and not a county office.
I agree with the conclusion there arrived at."

Sec. 60.19 (1) relating to towns, provides:

" (1) Biennially, in the odd-numbered years, at the annual
town meeting there shall be elected in each town the follow
ing officers, viz.: 3 supervisors, one of whom shall be desig
nated on the ballots as chairman * *

Sec. 59.03 (2) relating to the composition of the county
boards, provides:

"(2) Other Counties. In counties containing less than
500,000 population:
" (a) Composition. The chairman of the town boards.
" (b) Same. A supervisor from each city ward or part of

city ward in the county, but each city with a population of
not over 800 shall have only one supervisor unless the city
is in more than one county, in which case it shall be entitled
to one supervisor in each county.
" (c) Same. A supervisor from every village or part of a

village in the county."

It is noted that the chairman of the town board is ex officio

a member of the county board. In view of the foregoing stat
utes and rulings it is my opinion that a member of the county
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board is not by virtue of such membership, a county officer,
but is an officer of the city, village or town in which he is
elected.

Sec. 66.901 provides in part:

"Definitions. The following words and phrases as used in
ss. 66.90 to 66.918, unless different meanings are plainly
indicated by their context, shall have the following mean
ings respectively:
"(1) Fund. The Wisconsin retirement fund.
"(2) Municipality. * * * any county * * ♦ within the

state.

"(8) Participating Municipality. Any municipality in
cluded within the provisions of this fund.
" (4) Employe. Any person who:
"(a) Receives earnings out of the general funds of any

municipality or out of any special fund or funds controlled
by any municipality as payment for personal services.
" (b) Whose name appears on a regular pay roll of such

municipality.
"(c) Is employed in a position normally requiring actual

performance of duty during not less than 600 hours a year
in such municipality, except that a participating employe
who is simultaneously employed by another participating
municipality shall be included under the fund by such other
participating municipality for his service thereto, and
" (d) Has completed at least 6 months* continuous service

or 12 months' total service for the municipality by which
such person is employed when such person otherwise first
becomes eligible for participation in the fund, provided that
leave of absence due to service connected disability compen
sated under ch. 102 shall be considered as continuous service
but he shall not become a participating employe until after
normal contributions become due.
"(4a) Participating Employe. An employe currently in

the service of a participating municipality, or an employe
who is on a leave of absence, subject to the limitations in
section 66.903 (1) (b).

«i|; 4: *

"(16) Governing Body. * * * county board in counties
« * «

Sec. 66.902 (2) provides in part:

"(2) Election by a municipality to be included within
the provisions of this fund shall be made by a resolution
adopted by a majority of all the members of the governing
body. * * *"
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Sec 66.903 (1) (a) provides in part:

"(1) Employes Included and Effective Dates, (a) All per
sons subject to sections 66.90 to 66.918 shall ^
within, and shall be subject to, the provisions of this fund,
beginning upon the dates hereinafter specified: • • -i
"1. All such persons who are employes of any municipal

ity on the effective date of participation of such muniapality
as provided in section 66.902, beginning upon such effective

"2. All such persons who become employes of any partici
pating municipality after the effective date of participation
of such municipality * *

Even though a county had taken proper action to become
a participating municipality under the Wisconsin retirement
fund, a member of the county board as such could not become
a participating employe since he would not be a county officer
and hence would not be "an employe currently in the service
of a participating municipality".
Even though the city, village or town in which such indi

vidual was elected had taken proper action to become a par
ticipating municipality under the Wisconsin retirement fund,
he could not become a participating employe thereunder by
virtue of his membership on the county board since his com
pensation as a member of the county board is paid by the
county and hence he would not receive "earnings out of the
general funds of" the city, village or town, nor would his
name appear "on a regular pay roll of such" city, village or
town.

You also asked whether a different conclusion would be
reached if the individual in question rendered service as a
chairman of the county board or a member of the highway
committee, independent of services on the board proper,
which would be sufficient to qualify him in every other re
spect as a participating employe of the county. You inquire
"Specifically would such be considered to be services as a
county official?"

Sec. 59.05 (1) relating to counties, provides:

" (1) The board, at the first meeting after each regular
election at which members are elected for full terms, shall
elect a member chairman. He shall perform all duties re
quired of the chairman until the board elects his successor.
He may administer oaths to persons required to be sworn
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concerning any matter submitted to the board or a commit
tee thereof or connected with their powers or duties. He shall
countersign all ordinances of the board, and shall preside
at meetings when present. When directed by ordinance he
shall countersign all county orders, transact all necessary
board business with local and county officers, expedite all
measures resolved upon by the board and shall take care
that all federal, state and local laws, rules and regulations
pertaining to county government are enforced."

Other statutes impose specific duties upon the chairman
of the county board including sec. 19.015 which directs him
to prosecute certain actions in the name of the county, and
67.08 which directs him to execute county bonds in his "offi
cial" capacity. The chairmanship of the county board was
regarded as an office in 15 O.A.G. 172 and in 20 O.A.G. 85.

Sec. 83.015 provides:

"(1) Election; Compensation: Term, (a) Except as
otherwise provided in paragraph (b) each county board at
the annual meeting shall by ballot elect a committee of not
less than 3 nor more than 5 persons, to serve for one year,
beginning either as soon as elected or on January 1 following
their election, as designated by the county board, and until
their successors are elected. * * * The committee shall be
known as the 'county highway committee,' and shall be the
only committee representing the county in the expenditure
of county funds in constructing or maintaining, or aiding in
constructing or maintaining highways. * * *

4! 4:

"(2) Powers and Duties. The county highway committee
shall purchase and sell county road machinery as authorized
by the county board, determine whether each piece of county
aid construction shall be let by contract or shall be done by
day labor, enter into contracts in the name of the county,
and make necessary arrangements for the proper prosecu
tion of the construction and maintenance of highways pro
vided for by the county board, enter private lands with their
employes to remove weeds and brush and erect or remove
fences that are necessary to keep highways open for travel
during the winter, direct the expenditure of highway mainte
nance funds received from the state or provided by county
tax, meet from time to time at the county seat to audit all
pay rolls and material claims and vouchers resulting from
the construction of highways and perform other duties im
posed by law or by the county board."
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In 12 O.A.G. 40, 14 O.A.G. 218 and 15 O.A.G. 318 the
members of said committee were regarded as holding offices.

It is my opinion that in rendering services as chairman
of the county board or as a member of the county highway
committee the individual would be rendering services as a
county officer and that such individual could become a par
ticipating employe under the Wisconsin retirement fund by
virtue of such service, if the county were a participating
municipality and the individual met the other qualifications
prescribed therefor by statute.
JRW

Aid—ChUdren^Puhlic Welfare—Sec. 48.58 (2) does not
authorize payment of state aid for periods when children
have been removed from a county children's home to a hos
pital for medical and surgical treatment.

December 19, 1958.

Wilbur J. Schmidt, Director,
State Department of Public Welfare.

You ask whether state aid under sec. 48.58 (2), Stats.,
as created by sec. 5, ch. 616, Laws 1957, is to be paid to a
county for periods when children have been removed from
a county children's home to a county hospital for medical
and surgical care. Sec. 48.58 (2) reads in part:

"A county shall be reimbursed by the state for 50 percent
of the average cost of the care of the children who are in
the children's home under sub. (1) (a) and (b)."

Subsecs. (1) (a) and (b), referred to in the above quoted
provision, provide that county children's homes may accept
legal custody of dependent or neglected children transferred
to them by the children's court, and provide care for depend
ent or neglected children referred by the county welfare
department.

It is provided in Art. VIII, sec. 2 of the Wisconsin Con
stitution that:

"No money shall be paid out of the treasury except in
pursuance of an appropriation by law."
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The appropriation under sec. 20.670 (22) is limited to the
amount necessary for state aid as provided in sec. 48.58 (2)
and other designated sections. The amount authorized to be
paid from the treasury under the provisions of sec. 48.58 is
limited to care of children "who are in the children's home"
under sees. 48.58 (1) (a) and (b).
The children who are removed from the home for treat

ment in a hospital are not "in" the home in a technical sense.
It is conceivable that the teim "in" might for some purposes
be construed more broadly than for others. However, when
a statutory provision involves payments from the public
treasury, any doubt as to whether it is intended to authorize
a payment is ordinarily resolved against such a payment.
It is said in 50 Am. Jur. 447:

"♦ * * Statutory grants are not to be enlarged by construc
tion. Indeed, every reasonable doubt should be so resolved
as to limit the powers and rights claimed under the authority
of the statute. Whatever is not unequivocally granted is
taken to have been withheld."

That sec. 48.58 (2) was not intended to authorize state
aid for periods when a child is removed from a home for
treatment in a hospital is indicated by the fact that the legis
lature has made express provision in other statutes for pay
ment of aid under similar circumstances. See sec. 50.04 (7)
(c), authorizing state aid where patients have been removed
from tuberculosis sanitoria to hospitals for surgery or medi
cal treatment, and similar provisions in sec. 51.08 (1) and
51.24 (2) with respect to mental patients. Provision for state
aid in such cases was made by ch. 244, Laws 1945, after the
opinions were given in 32 O.A.G. 147 and 154 that state aid
might not be given for patients removed to a hospital for
medical care under statutes authorizing aid for patients
maintained "at" or "in" a designated institution.

Since the legislature has made specific provision when it
intended that state aid payments should be made for patients
removed from certain designated institutions for surgery or
medical care, it would seem that if it had so intended with
respect to children removed from a county children's home,
it would have made similar provision.
BL
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County Board—Reimbursement—Members—^Under sec.
59.03 (2) (g) county board member is entitled to mileage at
the rate established by the board under sec. 59.15 (3) re
gardless of fact that such board member received free trans
portation. District attorney may not start civil suit for recov
ery of money on behalf of county without county board
authorization.

December 22, 1958.

James R. Seering,
District Attorney,

Sank County.

You state that some time ago a member of the county
board became ill so that he was unable to drive his automo

bile. Thereafter he was transported to committee meetings
and county board sessions by means of county trafl&c police
vehicles. He was paid his regular per diem in addition
to mileage and now another county board member is insist
ing that you institute proceedings to recover the mile
age payments.

It is your opinion that under sec. 59.03 (2) (g) a county
board member is entitled to his mileage regardless of the
manner of transportation used, but that there is a possibility
that such supervisor is indebted to the county for the reason
able value of the transportation furnished by the county if
it could be established that specific trips were made for the
sole purpose of transporting the supervisor in question.
The complaining supervisor now requests that some action

be commenced by you to recover whatever moneys the other
supervisor may be owing the county. You have advised him
that he must do either one of two things: (1) Bring a tax
payer's action against the county, or (2) Present a resolution
to the county board requesting the district attorney to insti
tute action in the name of the county to collect any money
owing by the supervisor in question.
You have therefore requested our opinion as to the proper

procedure to be followed by the individual supervisor and
whether the district attorney has any authority to start a
suit on behalf of the county unless authorized so to do by
the county board.
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We will answer the second part of your question first by
quoting from 25 O.A.G. 549, 550:

" (7) This department has consistently held that a district
attorney cannot institute civil actions in the name of the
county withoiit the consent and authorization of the county
board. Ill Op. Atty. Gen. 688; VI Op. Atty. Gen. 558; XII
Op. Atty. Gen. 128; XV Op. Atty. Gen. 219; XVI Op. Atty.
Gen. 372; XXI Op. Atty. Gen. 932."

In the same opinion at the same page it was also stated
that this is especially true where there is involved the recov
ery or collection of money for the county.
So far as any taxpayer's action is concerned we suggest

that there is no duty on the part of the district attorney act
ing in his capacity as such district attorney to advise or rep
resent any individual taxpayer even though he be a super
visor. While your communication does not make clear the
basis upon which a taxpayer's suit might lie against the
county under the facts stated, the district attorney would
be involved in a conflict of interests if he were to represent
an individual in a suit against the county. This is so because
sec. 59.47 (1) makes it the duty of the district attorney to
prosecute or defend all actions in the courts of his county
in which the state or county is interested or a party (sub
ject to the qualification noted above as to county board au
thorization for commencing civil actions).
Since you have no duty to advise the individual super

visor as to the procedure he should follow, we must decline
to answer this part of your question.
Turning now to the merits of the controversy so far as

the pajmient of mileage is concerned, we concur in your view
that the supervisor was entitled to mileage irrespective of
the mode of transportation used.

Sec. 59.03 (2) (g) provides:

"(g) Mileage. Each supervisor shall, for each day he
attends a meeting of the board, receive mileage for each mile
traveled in going to and returning from the meetings by the
most usual traveled route at the rate established by the board
pursuant to s. 59.15 as the standard mileage allowance for all
county employes and officers."
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While there are numerous opinions of the attorney gen
eral on mileage for county board members we have found
none on the specific point raised here.

It is to be noted that the above statute does two things.
First, it provides that the supervisor shall receive mileage
for each mile traveled, and secondly, it provides the rate of
mileage,—^namely the rate established by the board under
s. 59.15 as standard mileage allowance for all county em
ployes and officers.

Sec. 59.15 (8) relating to reimbursement for expenses of
county officers and employes reads:

" (8) Reimbursement for Expense. The board may pro
vide for reimbursement to any elective officer, deputy officer,
appointive ofi&cer or employe of any expense ou1>of-pocket
incurred in the discharge of his duty in addition to his
salary or compensation, including without limitation be
cause of enumeration, traveling expenses within or without
the county or state, and the board may establish standard
allowances for mileage, room and meals, the purposes for
which such allowances may be made, and determine the
reasonableness and necessity for such reimbursements, and
also establish in advance a fair rate of compensation to be
paid to the sheriff for the board and care of prisoners in
the county jail at county expense."

If the legislature in sec. 59.08 (2) (g) had provided that
the mileage of board members would be paid pursuant to
the provisions of sec. 59.15 (8) there would be a question
as to the propriety of paying mileage to this supervisor
since he had been placed to no expense and could not veiy
well justify the "reasonableness" or "necessity" for the
claimed reimbursement.

However, the reference in sec. 59.08 (2) (g) to sec.
59.15 (8) is only to "the rate established by the board pur
suant to sec. 59.15 as the standard mileage allowance", and
not to any of the other provisions of that section relating to
reasonableness or necessity.
In other words, sec. 59.08 (2) (g) gives an absolute right

to mileage for a county board member regardless of
whether he walks, rides a bicycle, or drives his own car or
is given a free ride, and sec. 59.15 (8) has relevancy only
for purposes of establishing the rate at which the mileage
is to be paid.
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Hence, there is no basis for any suit to recover from the
board member mileage which has been paid to him pur
suant to sec. 59.08 (2) (g) at the rate determined by the
board under sec. 59.15 (8).
WHR

Prisoner—Counties—Appropriations and Expenditures
—Sec. 956.01 (18) discussed regarding prisoner who
pleads guilty to offense committed in another county and is
sentenced for such offense to county jail of county in which
he pleaded guilty, and maintenance charges therefor.

December 28, 1958.

Joseph W. Bloodgood,

District Attorney,
Dane County.

You have requested an opinion whether, when a person
pleads guilty to offenses committed in several counties pur
suant to sec. 956.01 (18), Stats., and is sentenced to the
county jail of the county in which he so pleads guilty, the
cost of his maintenance in the jail may be charged wholly
or in part to the other county or counties in which some of
the offenses were alleged to have been committed.
The procedure under sec. 956.01 (18) may be summa

rized as follows:

A prisoner in custody in county A who has committed
felonies or has issued worthless checks in counties B, C and
D, applies to the district attorney of county A to be charged
in that county with the offenses committed in the other
counties so that he may plead guilty to them. The district
attorney of county A then draws an information charging
the offenses committed in counties B, C and D, as well as
the offense committed in county A, and submits the infor
mation to the district attorneys of counties B, C and D. If
those district attorneys execute and send to the district
attorney of county A a written consent, the district attor
ney of county A then files such charges with any court of
his county having jurisdiction. Thereupon the prisoner,
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after signing a written waiver of his right to be tried in the
county where the crime was committed, may plead guilty
to the offenses committed in counties B, C and D, as to
which the district attorneys of those counties have executed
a written consent.

Sec. 956.01 (13) (d) then provides as follows:

"(d) Sentence. The court shall thereupon enter such
judgment as the law may provide in such cases, the same as
though all the crimes charged were alleged to have been
committed in the county where the court is located, whether
or not the court has jurisdiction to try crimes of the grades
of those to which the defendant has pleaded guilty under
this subsection."

Sec. 956.01 (13) (e) provides in part as follows:

" (e) Costs; certificate of conviction. The county where the
plea is made shall pay the costs of prosecution if the defend
ant does not pay them, and is entitled to retain fees for
receiving and paying to the state any fine which may be
paid by the defendant. * * *"

Nothing in the foregoing statute remotely suggests a right
to charge back to the counties B, C and D, any part of the
cost of maintaining the prisoner in the county jail on sen
tences imposed for crimes committed in those counties. On
the contrary, the statute indicates that the disposition of
the cases will be the same as if all the offenses had been com
mitted in county A. (Incidentally, since the statute applies
only to felonies and the issuance of worthless checks, and
only to multiple offenders, it may be assumed that sentences
to the county jail rather than to the state prison would be
exceptional, and the question you raise would not arise
often.)

Therefore, unless some other provision of the statutes
authorizes a charging back of the cost of maintenance, it
will have to be borne by the county in which the pleas of
guilty were made and sentences imposed. I know of no such
statute.

Sec. 53.33 provides that the maintenance of the persons
in the county jail shall be paid out of the county treasury.
Sec. 53.34 provides that if a county has no jail its prisoners
may be sentenced to the jail of another county where they
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shall be received and kept in all respects as if committed
from the county where the jail was located, "but the cost of
such keep shall be paid by the county from which the pris
oner was sentenced, committed or delivered". Sec. 53.35 pro
vides for emergency removal of prisoners to the jail of
another county "where they shall be received and kept as if
committed thereto, but at the expense of the county from
which they were removed". Neither sec. 53.34 nor sec. 53.35
has any application to the present problem, since both in
volve maintenance of prisoners committed by a court of
another county.

Sec. 956.04 provides that upon a change of venue the costs
shall be paid by the county where the crime was committed,
but this evidently relates to a change of venue pursuant to
sec. 956.03 (3), where a prosecution originally commenced
in the county where the crime was committed is changed to
an adjoining county by reason of community prejudice. The
procedure under sec. 956.01 (13) is not a change of venue.

Sec. 956.05 provides that in case of a change of venue and
in default of bail, the prisoner is to be conveyed to the jail
of the county where he is to be tried in time for the trial,
and there kept until discharged, but no provision is made
for payment of his maintenance in such jail. It has been held
that under this section and 956.04, there is an obligation on
the part of the county in which the crime was committed to
pay the expenses of maintaining the prisoner in the county
jail of the other county. Davies v. The State, (1888) 72 Wis.
54, 58, 38 N.W. 722. This, the court intimates, would be true
also if the court of the county to which the venue was
changed were to sentence the defendant to imprisonment
to the county jail of that county. However, as stated above,
these statutes do not apply to proceedings under sec. 956.01
(13).
The fact that no provision similar to sec. 956.04 has been

made regarding the maintenance of a prisoner sentenced
under sec. 956.01 (13) raises an inference that the legisla
ture did not intend any charging back of such expenses.
WAP
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Appropriation and Expenditures—County Board—Board
of trustees of county hospital has no authority to remodel
hospital facilities under sec. 46.18. Such power is in county
board under sec. 59.07 (1) (d). Funds accumulated therefor
are part of general funds unless segregated as building re
serve under sec. 46.18 (IB).

December 26, 1958.

Kenneth H. Hayes,
District Attorney,

St. Croix County.

You state that St. Croix county wishes to do substantial
remodeling of the kitchen facilities of its county hospital,
established under sec. 51.25, Wis. Stats. The estimated cost
is between $75,000 and $100,000. Over a period of years,
funds have accumulated in a so-called "Treasurer's Cash
Fund" from two sources: (1) sale of agricultural products
from the county hospital, and (2) grants from the state,
under sees. 51.08 and 46.106, which have exceeded the actual
cost of operation. Since you do not mention whether this
fund is maintained as a segregated cash reserve for the en
largement or replacement of infirmary facilities under sec.
46.18 (13), we assume it is not.
You ask (1) Does the board of trustees of the county hos

pital have authority to undertake such remodeling?, and
(2) May the board of trustees use the funds accumulated in
"Treasurer's Cash Fund" for such remodeling?
Your first question is answered by 37 O.A.G. 285 (1948)

which you have cited in a memorandum accompanying your
opinion request. Under sec. 46.18 the authority of the board
of trustees of a county institution is limited to management.
Even the management of a county hospital by the trustees
is subject to the regulation of the county board. 39 O.A.G.
830 (1950). The authority to engage in construction work,
including the proposed remodeling, is in the county board
under sec. 59.07 U) (d). This reasoning was recently fol
lowed in 47. O.A.G. 69, 72 (1958). Therefore, your conclu
sion that the board of trustees lacks authority to do the
remodeling is correct.
Your second question deals with the use of funds accumu

lated in the "Treasurer's Cash Fund".
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Sec. 46.18 (6) provides in part:

"* * * All receipts on account of said institutions shall be
paid into the county treasury within one week after receipt."

Although the funds accumulated in the "Treasurer's Cash
Fund" may be in a bank account separate from other county
funds, these still are part of the county general fund and
available for appropriation for any authorized purpose by
the county board unless segregated under the building
reserve fund provisions of sec. 46.18 (13).
21 O.A.G. 919 (1932), which you have appropriately

quoted in your memorandum, states:

"* * * the asylum trustees may not use for construction
and improvement any portion of the funds appropriated for
operation and maintenance nor any portion of the funds on
the books of the county as asylum receipts. * ♦ *"

The only funds that can be used for the construction or
remodeling of county hospital facilities are moneys appro
priated by the county board for that purpose. 20 O.A.G. 130
(1931). Inasmuch as the board of trustees is not authorized
to perform other than managerial functions, the task of
supervising such remodeling, once authorized by the county
board accompanied by proper appropriation of funds, would
probably be that of the county board building committee or
some other duly authorized county board committee. Your
second conclusion, then, that only the county board may
authorize the use of these funds for remodeling is also
correct.

JEA
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Insurance—Licenses—Banks—Statutes discussed relative

to the right of state banks to obtain group credit life insur
ance and group accident and health insurance for their
borrowers.

December 29,1958.

G. M. Matthews, Commissioner of Banks,

You have asked several questions regarding the effect of
several 1957 changes in the law relating to the right of state
banks to obtain group credit life insurance and group acci
dent and health insurance for their borrowers.

In order to provide a detailed analysis of the problems
posed and to provide specific answers to those problems, we
have restated your questions as follows:

1. Can a state bank obtain a group credit life insurance
policy to cover its borrowers and charge them for coverage ?

2. Can a state bank officer or employe obtain a special
license from the department of insurance to sell to bank bor
rowers group credit life insurance only?

3. Can the licensed officer or employe turn over to his em
ployer bank part or all of any commissions received from the
insurance company?

4. Can the bank accept such payments of commission pro
ceeds from its licensed officer or employe and retain these
payments as income to the bank?

5. Can a state bank which is a policy holder under a group
credit life insurance policy issued on the lives of borrowers
from the bank accept dividends, loss experience refunds, or
other payments such as distribution of savings, earnings or
surplus when paid to the bank in accordance with the terms
of the policy?

6. If an individual credit life insurance policy plan is used,
may the licensed officer or employe turn over to the bank by
which he is employed any commissions received from the
sale of such insurance and is the bank authorized to accept
such payments from him?

The answer to the first question is "yes". Section 206.60
(2) authorizes banks to obtain this type of insurance and
206.60 (2) (b) permits charging the debtor for the premium
on the policy. Although ch. 122, Laws 1957, amended sec.
206.60, it did not alter the statute in this respect. Therefore
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the answer to this same question in 43 O.A.G. 181, 187 is
still correct.

The second question is also answered "yes". Sec. 206.41
(5) provides the requirements for the usual examination for
a life insurance agent's license. In ch. 321, Laws 1957, the
legislature amended 206.41 (5) (e) so as to exclude from
these license requirements:

"* * * officers, members, employes, or agents of banks
organized under ch. 221 * * * when such individuals apply
for licenses for the sole purpose of soliciting credit life
insurance."

and by ch. 624, Laws 1957, substituted in lieu thereof the
provisions of sec. 206.41 (5) (e), which reads:

" (e) The examination provided for under this subsection
need not be taken by persons licensed under sub. (6) (b)."

A special license for the sale of credit life insurance only
is provided for in ch. 624, Laws 1957, which creates sec.
206.41 (6) (b):

"The commissioner may issue licenses permitting the sale
of credit life insurance only. Such licenses shall be designed
and printed so that they can be clearly distinguished from
other licenses issued under this section. For the purposes of
this paragraph credit life insurance is nonrenewable, non-
convertible, term insurance. Such insurance may be sold
under this paragraph only when:
"1. The insurance is written upon the life of the debtor,

and all or a portion of the insurance is payable to the creditor
in satisfaction of the debt; and
"2. The term of the insurance does not substantially ex

ceed the term of the obligation; and
"3. The amount of the insurance does not substantially

exceed the amount of the original obligation."

The third question is answered affirmatively by the ex
press language of ch. 321, Laws 1957, in amending 206.41
(3) (b) : -

"No commission or other valuable consideration for serv
ices as a life insurance agent shall be paid directly or indi
rectly by an insurer or licensed life insurance agent to any
person other than a person holding a currently valid license
to act as a life insurance agent as required by the laws of
this state. Nor shall any person other than a duly licensed
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life insurance agent accept any such commission or other
valuable consideration, except that any duly licensed agent
may direct that his commissions he paid to any partnership
of which he is a member, employe or agent, or to any corpo
ration of which he is an officer, employe or agent, if such
corporation or partnership is engaged primarily in the in
surance business or to a bank organized under ch. 221, a per
mittee under s. 115.07 (4), a licensee under s. 115.09 or
218.01, or a national bank, if such duly licensed agent is an
officer, member, employe, or agent of any of the aforesaid
agencies and the commissions are for the sale of credit life
insurance; and except that this section shall not prevent the
payment or receipt of renewal or other deferred commis
sions to or by any person solely because such person has
ceased to hold a license to act as a life insurance agent."

Note that the amendment includes among the exceptions
to the general prohibition against an agent paying a com
mission to an unlicensed agent, "payments to banks * * *
by employes or officers * * * if they are for the sale of credit
life insurance".

The answer to the fourth question must also be "yes",
although the statute does not explicitly so state. Prior to the
enactment of ch. 321, Laws 1957, [amending 206.41 (3)
(b)] sec. 206.41 (3) (Id) said, in effect, this:

1. No agent can pay commissions to an unlicensed person.
2. No unlicensed person can accept such commissions.
3. Except an agent can pay a commission to his unlicensed

partnership or corporation if it is primarily engaged in the
insurance business.

This section does not expressly state that the insurance
partnership or corporation can accept such pajunents of
commissions (as an exception to the prohibition against
accepting commissions). However, the obvious conclusion
that permission to such agents to pay commissions is in
tended to permit the insurance company to accept these pay
ments, has uniformly been adhered to in the interpretation
and administration of the statute.

When ch. 321 was passed, 206.41 (3) (b) was amended
so as to place banks and their agents selling credit life insur
ance on the same footing as insurance partnerships and cor
porations and their agents. The conclusion is that banks are
authorized to accept the clearly authorized payments of com-
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missions from their employes just as insurance companies
had this authority before the 1957 amendment. Further we
find nothing in ch. 821, setting forth the powers of state
banks, that should be construed as limiting the power of
state banks to accept such payments. The insurance statute
authorizing banks to accept these payments is sufficient
authority for the banks so to act.
In my opinion, failure of the legislature to pass Bill No.

478, S., session of 1957, which contained a provision specifi
cally authorizing banks to accept payments, does not mili
tate against the foregoing conclusion. In the light of the
argument herein developed, the legislature could very prop
erly have concluded that Bill No. 478, S., was unnecessary.
The answer to the fifth question is "yes".
There is no express prohibition in the statutes against the

receipt of dividends, loss experience refunds or any other
payments on a policy in accordance with the terms thereof
because the recipient happens to be a bank. However, prior
to the amendment of the insurance statutes in 1957 by the
passage of chs. 122, 128, 821 and 624, Laws 1957, it was
stated in 48 O.A.G. 181, 189 (1954), that such payments
could not be made since the result would be that a person
not a licensed insurance agent would be receiving a benefit
out of the premium as the result of the sale of a policy of
insurance which would be in violation of the then existing
prohibition against the splitting of commissions received
out of the premiums on life insurance. The opinion stated:

"Fifth, continuing the discussion under fourth, supra, sec.
206.41 clearly provides in regard to life insurance that the
agent must be a natural person, and that the agent cannot
split his fees or commission with any firm or corporation
other than a firm or corporation principally engaged in the
insurance business. This conclusion is confirmed by the fact
that the proposed amendment to sec. 206.41 (8) (b) was
written for the express purpose of allowing a corporation or
partnership to share in premiums on life, accident and health
policies, and this provision was defeated by the legislature.
Sec. 209.04 provides that agents of insurance companies
other than life must be natural persons, and commission
splitting is prohibited by sec. 201.58 (5).
"In view of the broad prohibition against splitting the

commissions received out of the premiums on life insurance,
it would appear that the charges which may be made against
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a debtor insured under a group credit life insurance policy
must be limited to the net premium, or else a person not a
licensed insurance agent would be receiving a benefit out of
the premium as a result of the sale of such a policy. Hence,
any refund of premium, however named, whether as a loss
experience refund or otherwise, could not be retained by the
bank creditor but must be refunded to the person who has
paid such charge."

In so ruling the opinion followed the principle:

"The law regards the substance and not the foi-m and is
not to be cheated by any gloss of words." Marcus v. Heralds
of LiheHy, 241 Pa. 429, 88 A. 678, 680.

The opinion quoted very clearly indicates in the last para
graph that the ruling that any premium refund whether
named as a loss experience refund or otherwise could not be
retained by the policy holding bank creditor because, but
only because, of the broad statutory prohibition against the
splitting of commissions received out of the premiums on life
insurance.

By the amendments to the insurance laws in 1957 herein-
above discussed the prohibition against the sharing of com
missions on the sale of life insurance by a licensed officer or
employe with the bank by which he is employed has been
repealed and the public policy evidence thereby has effec
tively been reversed.

Accordingly, there is no longer any reason why a bank
which is a policy holder is not entitled to receive dividends
or loss experience refunds just like any other policy holder
in accordance with the tenns of its group credit life insur
ance policy.

Moreover, in proper cases the governing statutes appear
to recognize the propriety of such payments.

Sec. 201.53 reads in part:

"Regulations, limitations, prohibitions. (1) No insurance
company shall make any agreement of insurance other than
as plainly expressed in the policy.
"(2) No insurance company, nor any officer, agent or

employe thereof, shall pay, allow or give or offer to pay,
allow or give, nor shall any person receive, any rebate of
premium, or any special favor or advantage whatever in
the dividends or other benefits to accrue, or any valuable
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consideration or inducement whatever not specified in the
policy. Any violation of this subsection that is a violation
of section 204.52 shall be subject to the fine provided in sec
tion 204.53 in lieu of the penalty imposed by section 201.53
(9)."

Further, sec. 201.54 reads:

"Dividends. Any company may make distribution of sav
ings, earnings or surplus to any class of policyholders, with
out having specified such dividends or distribution in the
policy, where a schedule thereof has been filed with the
commissioner."

No reason has been advanced why a bank shall not be con
sidered a policy holder within the meaning of the statutes.

It may be argued that the legislature had the opinion of
1954 in 48 O.A.G. 181 before it when it contemplated its
1957 amendments and hence, since those amendments by
their terms refer only to " commissions", and do not discuss
the subject of loss experience refunds or other payments, the
legislature did not intend to affect the attorney general's rul
ing in regard thereto. This argument must fail. If it is pre
sumed that the legislature had any portion of the opinion
in 43 O.A.G. before it, it must be presumed that it had the
entire opinion before it, and that the legislature realized that
any inhibition upon the payment of premium refunds was
based solely upon the statutory prohibition against the split
ting of commissions, and when that prohibition was re
pealed, any implied prohibition affecting loss experience
refunds was likewise repealed.
In view of the foregoing the answer to the sixth question

is "yes".
A properly licensed agent may share commissions with

his employer bank upon individual policies of credit life
insurance just as much as he may upon policies of group
credit life insurance. The same rationale as set forth above
in answer to Question 4 authorizes the bank to accept such
payments.

RGT
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Counties—County Board—Purchasing Agent—Establish
ment of county purchasing agency under sec. 59.07 (7)
discussed.

December 29, 1958.

Edward A. Krenzke,
Corporation Counsel,

Racine County.

You have requested an opinion as to whether a central

purchasing agency may be set up under provisions of sec.
59.07 (7), Stats. 1957 to handle all purchases of supplies
and equipment for the various departments of the county,

including those institutions which are managed by trustees,
the county jail, and the highway department.
In the statutes of 1947, sec. 59.07 (7) provided:

"The county board of each county is empowered at any
legal meeting to:

«4s * *

"(7) PUBLIC RECORDS, FORMS, PURCHASING
AGENT. Prescribe the form and manner of keeping the
public records of the county in any county office and the
accounts of the several county officers; and, except in coun
ties of a population of 125,000 or more, may appoint a per
son or committee as county purchasing agent, and such per
son or member of such committee need not be a member of
the county board but may be the county clerk, county treas
urer or any other county officer, and make appropriations for
their services. Such purchasing agent shall provide all books,
stationery, blanks, safes, furniture, telephone service, fuel
and lights necessary for the discharge of official business in
the offices of the county clerk, clerk of the circuit court, reg
ister of deeds, treasurer, sheriff and county judge, and the
chairman of the county board shall forthwith sign an order
in payment therefor. When the cost of such supplies exceeds
$60, the said purchasing agent shall in such manner as he
shall deem best to secure the attention of probable bidders,
invite proposals of similar standard supplies of equal quan
tity, and shall purchase from the lowest reliable bidder. Any
county hoard may by ordinance require that the purchasing
for any or all of the offices, hoards, departments and commis
sions of the county shall he made in such manner and hy
such agency as the county board may determine. * * *"
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This section was construed in 37 O.A.G. 292 wherein it

is stated:

"It is our opinion, therefore, that the Amendment effected
by ch. 56, Laws 1943, [which changed the last sentence of
said section from, Tn counties having a population of 125,000
or more, purchases shall be made for any or all of the offices,
boards, departments and commissions of said county in such
manner and by such agency as the county board shall by
ordinance provide for.', to 'Any county board may by ordi
nance require that the purchasing for any or all of the offices,
boards, departments and commissions of the county shall be
made in such manner and by such agency as the county board
may determine.'] extended the authority of the county board
so as to enable it by ordinance to appoint a purchasing agent
to handle all purchasing for all departments and offices."
(Italics supplied)

Thereafter in 1955, chapter 59 was completely revised,
primarily by enactment of Bill 535 S. which became ch. 651,
Laws 1955.

The first sentence of old sec. 59.07 (7) was retained and
renumbered 59.07 (6), and the new 59.07 (7) was created
in the form it retains in the 1957 statutes as follows:

"(7) Purchasing Agent. Appoint a person or committee
as county purchasing agent, and provide compensation for
their services. Any county officer or supervisor may be the
agent or a committee member. The purchasing agent shall
provide all supplies and equipment for the various county
offices and the board chairman shall promptly sign orders
in payment therefor. The board may require that all pur
chases be made in the manner determined by it."

The following notation appears immediately following
said section in the drafting record on file in the leg^islative
reference library:

"NOTE: This is from part of 59.07 (7). The population
restriction is removed, and the new wording makes it clear
that the board may determine questions of the manner in
which purchasing is to be done."

It is clear that the legislature intended to broaden the
board's powers in regards to purchases. The changes in
wording, including "the various county offices" in place of
"any or all of the offices, boards, departments and commis-
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sions of the county" and the use of the words "supplies and
equipment", therefore are not to be viewed in a restrictive
sense.

You call our attention to the following language which
appears in sec. 83.015 (1):

"* * * The committee shall be known as the 'county highway
committee', and shMl he the only committee representing
the 'County in the expenditure of county funds in construct
ing or maintaining, or aiding in constructing or maintain
ing highways. * * *"

This sentence first appeared in ch. 108, sec. 128, Laws
1923, in almost identical language and has been continued
as a part of sec. 82.05 or sec. 83.015 since that date. Ch. 108,
sec. 128, Laws 1923, consolidated and revised paragraphs
(1) (2) and (4) of subsec. 1317 M-5 of the 1921 statutes
to be sec. 82.05. The revisor's note reads "No change in sub
stance is proposed".

It is my opinion that this special statute is in conflict with
the general statute sec. 59.07 (7) and the special statute is
controlling. It is possible that the provisions of sec. 83.015
(1) were not fully considered in the opinion at 37 O.A.G.
292 and the conclusion reached in that opinion is subject to
modification. I have reviewed the provisions of the other
statutes mentioned in your letter and find no material con
flict with sec. 59.07 (7).
The provision in sec. 83.015 (1) would not prohibit the

county highway committee, if it so desired, from securing
the assistance of the purchasing agent in the preparation of
specifications and advertising materials for the purchase of
supplies and equipment which the highway committee is
authorized to make. Sec. 59.08 (2) was created by ch. 539,
Laws 1957, and amended by ch. 680, Laws 1957, and grants
the county highway committee or civil defense committee
power to act in case of certain public emergencies listed in
said statute.

I conclude that a central purchasing agency may be set
up under the provisions of sec. 59.07 (7) to handle all pur
chases of supplies and equipment for the various offices and
departments of the county with the exception of those pur
chases involving the expenditure of county funds in the
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constructing or maintaining, or aiding in constructing or
maintaining highways which the county highway committee
may be authorized by statute or resolution of the county
board to make, and with the exception of those purchases
which the county highway committee or civil defense com
mittee may be authorized to make in time of public emer
gency as provided by sec. 59.08 (2).
RJV

Words and Phrases—Insurance—47 O.A.G. 16 supple
mented and meaning of "in the same industry" in sec.
206.60 (4) construed and applied to specific situations.

December 30, 1958.

Paul J. Rogan, Commissioner,
Wisconsin Insurance Department.

Since the issuance of my opinion, dated January 16,1958,
to you relating to the legality of a group life insurance plan
(47 O.A.G. 16) additional information has been obtained
which necessitates this supplementary opinion.
The earlier opinion dealt with a group life insurance plan

as a "package", so to speak, wherein it was proposed to issue
group policies covering "key personnel" of firms which were
classified into eleven "major industries". Based on the infor
mation then available, it was concluded that the "major
industries", identified by name only, constituted a classifica
tion outside the intended scope of sec. 206.60 (4). It was also
pointed out, however, that "whether a particular set of em
ployers are in the same industry depends in each case upon
the activities or business which each carries on in this state".

Subsequent information has disclosed in considerable de
tail the proposed structure of five of the eleven "major indus
tries", viz. (1) Primary Metals, (2) Machinery, Fabricated
Metal Products and Instruments, (3) Lumber, Wood Prod
ucts and By-products, (4) Textiles, Leather and Other Fin
ished Products and (5) Engineering and other Manufac
turers' Service Organizations. For convenience, these groups
will hereinafter be referred to as Group 1, 2, 3, 4, and 5
respectively.
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In Volume V, No. 1, Wisconsin Commerce Reports, Bureau
of Business Research and Service, Madison, Wisconsin,
April 1957 at page 61, the following is quoted from U. S.
Bureau of the Census, 1947 Census of Manufacturers:

"An industry consists of a group of establishments pri
marily engaged in the same line or similar lines of economic
activity. In the manufacturing field, the line of activity is
generally defined in terms of the products made or the proc
esses of manufacture used ... it is important that an indus
try comprise a group of establishments: (a) whose output
consists, to a relatively large extent, of the products defin
ing the industry; and (b) whose output of the products de
fining the industry accounts for a relatively high proportion
of the total output of those products by establishments in
all industries.
"An establishment is assigned to, or classified in, an indus

try, generally on the basis of the principal products made.
The products made by each establishment are grouped ac
cording to the industries to which they 'belong' . . . and the
group of products accounting for the principal portion of
the total value of shipments of the establishment detennines
its industry classification."

Although this definition deals chiefly with the manufac
turing field industries, it clearly recognizes the existence of
non-manufacturing industries. There is difficulty, however,
in applying parts of this definition to industries where no
"product" in the usual sense is made and similarly the term
"shipment" is not easily applied to a non-manufacturing
establishment.

Of considerable assistance in this matter is a 'Standard

Industrial Classification Manual" prepared by the United
States Bureau of the Budget, Technical Committee on Indus
trial Classification, Office of Statistical Standards, 1957,
(with supervision and sponsorship also by Bureau of the
Budget's Committee on Criteria for Recognizing an Indus
try) . The introduction to this manual reads:

"The Standard Industrial Classification was developed for
use in the classification of establishments by type of activity
in which engaged; for purposes of facilitating the collec
tion, tabulation, presentation, and analysis of data relating
to establishments; and for promoting uniformity and com
parability in the preservation of statistical data collected
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by the various agencies of the United States Government,
State agencies, trade associations and private research or
ganizations." (Italics supplied).

While this manual lists industries under ten "Divisions",

it divides them into 99 "Major Groups". The divisions are:

Division A Apiculture, Forestry and Fisheries
Division B Mining
Division C Contract Construction
Division D Manufacturing
Division E Transportation, Communication, Electric, Gas,

and Sanitary Services
Division F Wholesale and Retail Trade
Division G Finance, Insurance and Real Estate
Division H Services
Division I Government
Division J Nonclassifiable Establishments.

The manual states that in preparing the classification, the
following general principles served as guides:

(1) The classification should conform to the existing struc
ture of American Industry.

(2) The reporting units to be classified are establishments,
rather than legal entities or companies.

(3) Each establishment is to be classified according to its
major activity.

(4) To be recognized as an industry, each group of estab
lishments must have significance from the standpoint of
the number of persons employed, volume of business,
and other important economic features, such as the
number of establishments.

We are advised that the association of employers advo
cating the plan here being considered, in setting up the pro
posed separate trusts to meet sec. 206.60 (4), used as its
basis the following twenty major industry groups, taken
from Volume V, No. 1, Wisconsin Commerce Reports, Bu
reau of Business Research and Service, Madison, Wisconsin,
April 1957:

(1) FOOD AND KINDRED PRODUCTS includes Meat
Products; Dairy Products; Canning, Preserving, and
Freezing; Grain Mill Products; Bakery Products;
Sugar; Confectionery and Related Products; Bever
ages ; Miscellaneous Food Preparation.
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(2) TOBACCO MANUFACTURES includes Cigarettes;
Cigars; Chewing and Smoking Tobacco; Tobacco
Stemming and Redrying.

(3) TEXTILE MILL PRODUCTS includes Woolen and
Worsted Manufactures; Yarn and Thread Mills, Ex
cept Wool; Cotton and Rayon Broad-Woven Fabrics;
Narrow Fabric Mills; Knitting Mills; Finishing Tex
tiles, Except Wool; Carpets and Rugs; Hats (Except
Cloth and Millinery); Miscellaneous Textile Goods.

(4) APPAREL AND RELATED PRODUCTS includes
Men's and Boys' Suits and Coats; Men's and Boys'
Furnishings; Women's and Misses' Outerwear; Wom
en's and Children's Undergarments; Millinery; Chil
dren's Outerwear; Fur Goods; Miscellaneous Apparel
and Accessories; Miscellaneous Fabricated Textiles.

(5) LUMBER AND WOOD PRODUCTS, EXCEPTFUR-
NITURE includes Lumber and Timber Basic Prod
ucts; Millwork and Related Products; Wooden Con
tainers; Miscellaneous Wood Products.

(6) FURNITURE AND FIXTURES includes Household
Furniture; Office Furniture; Public and Professicmal
Furniture; Partitions and Fixtures; Screens, Shades,
and Blinds; Miscellaneous Furniture and Fixtures.

(7) PAPER AND ALLIED PRODUCTS includes Pulp,
Paper and Paperboard; Paper Coating and Glazing ;
Envelopes, Paper Bags; Paperboard Containers and
Boxes; Pulp Goods and Miscellaneous Paper Products.

(8) PRINTING AND PUBLISHING includes Newspa
pers; Periodicals; Books; Miscellaneous Publishing,
Commercial Printing; Lithographing; Greeting Cards;
Bookbinding and Related Industries; Printing Trades
Service Industries. , j

(9) CHEMICALS AND ALLIED PRODUCTS mcludes
Industrial Inorganic Chemicals; Industrial wganic
Chemicals; Drugs and Medicines; Soap and Related
Products; Paints and Allied Products, Gum and Wood
Chemicals; Fertilizers; Vegetable and Animal Oils;
Miscellaneous Chemical Products. , . ,

(10) PETROLEUM AND COAL PRODUCTS includes
Petroleum Refining; Coke and Byproducts; Paving
and Roofing Materials; Miscellaneous Petroleum and
Coal Products. . , , m. j r

(11) RUBBER PRODUCTS mcludes Tires and InnerTubes; Rubber Footwear; Reclaimed Rubber; Rubber
Industries, Not Elsewhere Classified. ,

(12) LEATHER AND LEATHER PRODUCTS includes
Leather Tanning and Finishing; Industrial Lecher
Belting; Footwear Cut Stock; Footwear (Except Rub-
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ber); Leather Gloves and Mittens; Luggage; Hand
bags and Small Leather Goods; Miscellaneous Leather
Goods.

(13) STONE, CLAY, AND GLASS PRODUCTS includes
Flat Glass; Pressed and Blown Glassware; Products of
Purchased Glass; Cement, Hydraulic; Structural Clay
Products; Pottery and Related Products; Concrete
and Plaster Products; Cut-Stone and Stone Products;
Miscellaneous Non-metallic Mineral Products.

(14) PRIMARY METAL INDUSTRIES includes Blast
Furnaces and Steel Mills; Iron and Steel Foundries;
Primary Nonferrous Metals; Secondary Nonferrous
Metals; Nonferrous Metal Rolling and Drawing; Non-
ferrous Foundries; Miscellaneous Primary Metal
Industries.

(15) FABRICATED METAL PRODUCTS includes Tin
Cans and Other Tinware; Cutlery, Hand Tools, and
Hardware; Heating and Plumbing Equipment; Struc-
tural Metal Products; Metal Stamping and Coating;
Lighting Fixtures; Fabricated Wire Products, Miscel
laneous Fabricated Metal Products.

(16) MACHINERY (EXCEPT ELECTRICAL) includes
Engines and Turbines; Tractors and Farm Machinery •
Construction and Mining Machinery; Metalworking
IVIachiimry; Special-Industry Machinery, Not Else-
where Classified; General Industrial Machinery; Office
and Store Machines; Service and Household Machines;
Miscellaneous Machinery Parts.

(17) ELECTRICAL MACHINERY includes Electrical In
dustrial Apparatus; Electrical Appliances; Insulated
Wire and Cable; Engine Electrical Equipment; Elec
tric Lamps; Communication Equipment; Miscellane
ous Electrical Products.

(18) TRANSPORTATION EQUIPMENT includes Motor
Vehicles and Equipment; Aircraft and Parts; Ships
and Boats; Railroad Equipment; Motorcycles and Bi-
cycles; Transportation Equipment, Not Elsewhere
Classified.

(19) INSTRUMENTS AND RELATED PRODUCTS in
cludes Scientific Instruments; Mechanical Measuring
Instruments; Optical Instruments and Lenses; Medi
cal Instrumente and Supplies; Ophthalmic Goods; Pho-

/onx 5<l"iPnient; Watches and Clocks.(20) MISCELLANEOUS MANUFACTURES includes
Jewelry and Silverware; Musical Instruments and
Parts; Toys and Sporting Goods; Office Supplies; Cos-
tume J^elry and Notions; Plastic Products, Not Else
where Classified; Miscellaneous Manufactures
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Classifications 1 to 19 thereof appear to us to have suffi
cient particularity so that each constitutes a separate indus
try which would satisfy the requirements of sec. 206.60 (4).
However, it is apparent that classification 20 does not cover
a separate industry but rather is a "catch-all" which obvi-
ouly is intended to include any that does not fall within the
other prior classifications. But, as will be indicated, some
of the groupings used as the basis for the group life insur
ance plans here involved do not even conform to those
classifications.

In order to consider whether any of the five groups are
valid classifications, it becomes necessary to analyze each

Group 1 (Primary Metals) The type of establishments to
be included under Group 1 are as follows: Manufacturers
of iron and steel castings, steel briquets, structural steel, die
cast ingots, ductile iron, forgings, malleable castings, non-
ferrous castings, and steel cutting. This is the same classifi
cation as set out as "Primary Metals Industries" by the U.S.
Department of Labor in Monthly Labor Review, October
1957, Vol. 80, No. 10, page 1314. It is also the same category
as "Primary Metal Industries" by the Industrial Commis
sion of Wisconsin in "Wisconsin Employment Trends",
Issue No. 80, September 27, 1957. Further there is a com
parable grouping made in the Standard Industrial Classifi
cation Manual, referred to above. It is "Primary Metals In
dustries" which is Major Group 33, under Division D^
Manufacturing. The major group is therein defined as in
cluding "establishments engaged in the smelting and refin
ing of ferrous and nonferrous metals from ore, pig, or scrap;
in the rolling, drawing and alloying of ferrous and non-
ferrous metals; and in the manufacture of nails, spikes, and
insulated wire and cable".

Applying the principles of classification discussed above,
it is my opinion that Group 1 is limited to employers in the
same industry.

Group 2 (Machinery, Fabricated Metal Products and In
struments) . This is comparable to a combination of the fol
lowing classifications set up by the U.S. Department of
Labor, supra: (1) Machinery (except electrical); (2) Elec
trical Machinery; (3) Fabricated Metal Products, and (4)
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Instruments and Related Products. It is comparable to the
combination of the following classifications used by the Wis
consin Industrial Commission: (1) Machinery (except elec
trical) ; (2) Electrical Machinery, Equipment and Supplies;
(3) Fabricated Metal Products (except ordnance machinery
and transportation equipment); (4) Ordnance and Acces
sories, and (5) Professional Scientific and Controlling
Instruments.

Group 2 is likewise comparable to the combination of the
following major groups in the U.S. Standard Industrial
Classification Manual: Major Group 35—^Machinery, except
electrical; Major Group 34r—Fabricated Metal Products,
except ordnance, machinery and transportation equipment;
Major Group 36—Electrical machinery, equipment and sup
plies, and Major Group 38—Professional, scientific, and
controlling instruments; photographic and optical goods;
watches and clocks.

Referring to the twenty major industry groups of Wis
consin Commerce Reports, supra, it is apparent that Group 2
is not analogous to any one of the twenty basic groups, but
only to a combination of four, viz.: (1) Machinery (except
electrical), (2) Electrical machinery, (3) Fabricated metal
products, and (4) Instruments and related products.
Among the type of establishments sought to be included

under Group 2 is a manufacturer of "steel office furniture
and equipment" which, under the twenty major industry
classification ought to be classified under the major group
"Furniture and Fixtures" which by its own description in
cludes "household furniture, office furniture, etc". Another
type sought to be included is a manufacturer of trucks which,
by the same system ought to be under the major group
"Transportation Equipment" which by definition includes
"motor vehicles". Therefore, using the twenty major indus
try classification as a basis. Group 2 crosses over the lines of
6 out of the 20 major groups. Using the U. S. Standard In
dustrial Clasification Manual, Group 2 covers 6 major groups
(Nos. 25, 34, 35, 36, 37 and 38).
We discover no basis for the combining of these major

groups, as has obviously been in the case of Group 2. It is,
of course, not sufficient only to say that the "output consists,
to a relatively large extent, of the products defining the
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industry" because this would mean that merely by defining
enough products one could combine all major groups into one
consolidated industry. It would appear, therefore, that under
the present facts, Group 2 fails to meet any common and
approved definition of an industry.
Group S (Lumber, wood products and by-products). This

group, if it does not include furniture manufacturers, is com
parable to the U. S. Department of Labor's "Lmnber and
Wood Products (except furniture)". It is to be noted that
there is separate category of "Furniture and Fixtures"
therein. In this connection, the Wisconsin Industrial Com
mission's classifications are the same as the U. S. Depart
ment of Labor. The U. S. Standard Industrial Classification
Manual has "Major Group 24—^Lumber and Wood Products,
except furniture", and the Wisconsin Commerce Reports has
the same major group heading, both of which compare favor
ably with Group 3 as not including furniture manufacturers.
There would seem to be little doubt that Group 3 would con
stitute a proper industry group under generally accepted
industrial classification systems, provided it does not include
manufacturers of furniture.

Group U (Textiles, Leather and Other Finished Products).
This is similar to the U. S. Department of Labor's "Textile-
Mill products", "Leather and Leather Products" and "Ap
parel and Other Finished Textile Products". The Wisconsin
Industrial Commission has used these same classifications
except the last group is denominated "Apparel and Other
Finished Products". Referring to the 20 major industry
grouping. Group 4 is comparable to a combination of "Tex
tile Mill Products" and "Leather and Leather Products".
Also, comparison can be made between Group 4 and the fol
lowing major groups of the U. S. Standard Industrial Classi
fication Manual: No. 22 Textile Mill Products, No. 23 Ap
parel and Other Finished Products, and No. 31 Leather and
Leather Products. To the extent that textiles and leather

might be linked together, it would be in the field of manufac
ture of apparel or something of that nature. It could then be
maintained that the establishments so grouped were "prima
rily engaged in the same line or similar lines of economic
activity". But, Group 4 as here attempted to be used is not
so delineated. If such were the case, the title of Group 4
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ought to be made more inclusive and particular in that re
gard. As it now stands, Group 4 is not in my opinion limited
to one industry.

Group 5 (Engineering and Other Manufacturers' Service
Organizations). While it is comparable to the classification
of "Service Industries" by the Wisconsin Industrial Commis
sion under the heading "Non-Manufacturing Industries",
this commission classification includes security dealers, in
vestment banking, insurance carriers, hotels, laundries, and
cleaning and dyeing establishments, which clearly cannot be
said to be in the same industry. There is no analogous group
under the U. S. Department of Labor's classification system
or under the 20 major industry system. Under the U. S.
Standard Industrial Classification Manual, there is "Divi
sion H—Services" which includes the following major
groups of industries:

Major Group 70.—Hotels, rooming houses, camps, and
other lodging places

Major Group 72.—Personal services
Major Group 73.—Miscellaneous business services
Major Group 75.—Automobile repair, automobile services,

and garages
Major Group 76.—^Miscellaneous repair services
Major Group 78.—Motion pictures
Major Group 79.—^Amusement and recreation services, ex

cept motion pictures
Major Group 80.—^Medical and other health services
Major Group 81.—^Legal services
Major Group 82.—Educational services
Major Group 84.—^Museums, art galleries, botanical and

zoological gardens
Major Group 86.—Non profit membership organizations
Major Group 89.—^Miscellaneous services.

Upon examining the various particular establishments
which it is sought to have placed under Group 5, it is noted
that generally these businesses are of such a nature as to
offer and perform services to other business establishments,
e.g. management consultants, industrial consultants, commu
nications consultants, finish consultants, etc. The only excep
tion is a holding company. It is deemed sufficient to say that
the classification of certain non-manufacturing industries
attempted by Group 5 is probably within the intended scope
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of the statute as being "in the same industry" in the common
and approved sense, if holding companies are excluded there
from.

No consideration is given in this opinion to the validity
of any of the other six proposed groupings, as no informa
tion has been made available to establish the propriety
thereof for purposes of sec. 206.60 (4). As stated previously
the sufficiency of each attempted grouping must be judged
on its own facts. The foregoing provides an adequate guide
for a proper determination by your department should there
be any occasion for any further consideration of these
matters.

HHPiJEA

Governor—Authority—Air Guard—Governor of Wiscon
sin has authority to delegate operational command of Wis
consin air guard units to federal military authority prior to
their muster into federal service.

December 30, 1958.

Ralph J. Olson,
Adjutant General.

You have called my attention to the fact that it will be
expedient, in case of an air attack upon this country, to have
the Air National Guard under immediate operational control
of federal military authority, more particularly the "Air
Defense Command". Presumably such an attack would occur
with little or no warning and that in such an event the sev
eral components of our air arm must have a unity of com
mand. You desire to know whether or not the Governor can

enter into an agreement with the federal military authori
ties which would permit immediate emplojrment of the air
guard under federal command prior to being mustered into
federal service. The air guard would in all probability be
used outside of the boundaries of the state.
The Governor of Wisconsin, by constitutional authority,

is the Commander in Chief of the National Guard. Article V,
Section 4, Wisconsin Constitution. He has authority to call
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out the guard into state service in case of war, invasion, and
certain other instances. Sec. 21.11 (1). While the President
of the United States has authority to call state militia into
federal service, individuals do not change their status from
state militiamen to national militiamen until they are for
mally mustered into service. 36 Am. Jur., pp. 211-212.

Sec. 21.11 (1) contains no restrictions on the geographic
use of the national guard after the requisite emergency has
been declared to exist. This is to be compared to sec. 21.025
which authorizes the adjutant general to organize a force
known as the Wisconsin state guard in the event the national
guard is called into federal service. Under subsection (4) of
that section the force cannot be required to serve outside the
state except on two occasions; 1) the governor may order
them to assist in the defense of another state being attacked
or 2) on the order of the officer in immediate command they
may be required to continue in fresh pursuit of the enemy
beyond the boundaries of this state. Since sec. 21.11 (1) does
not put any limitations on the geographic distribution of the
national guard it would appear that the legislature did not
intend to restrict the use of the national guard to service
within the state. If they had so desired a limiting statute sim
ilar to sec. 21.025 (4) could easily have been drafted.

This construction is consistent with the reason for having
a state national guard, which, in the final analysis is to pre
serve the state. It is apparent that if this purpose is to be
effected it may be necessary to deploy the national guard
beyond the boundaries of the state. This is particularly true
in the world of today.
In my opinion the governor has the power of vesting oper

ational command over the air guard in federal authority
while they still have the status of state militia. Of course,
the actual command of the air guard, until federal muster,
remains in the governor. All that would be granted is opera
tional control for such time as the governor sees fit to so
deploy the Wisconsin air guard.
SGHiREB
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(b) 234 (d) 313
U) 3 (e) 157,313

343.05 (2) (c) 234 956.03 (3) 314
343.06 (8) 234 956.04 314
343.11 233,234 956.05 314

(1) 233,234 960.27 159

lliiif (2)"::::::::---'284 990.01 Si! "iiroirniM
343.27 et seq. 293,294 259,276





INDEX

AID .
Children—Public welfare—Sec. 48.58 (2) does not authorize

payment of state aid for periods when children have been
removed from a county childi*en's home to a hospital for
medical and surgical treatment 301

County—State aid provided in sec. 141.065 for county public
health nurses is not required by statute to be applied to
I'educe a city's share of the cost for a city-county health
department under sec. 140.09 (14) •'

Schools and school districts—Under sec. 40.70 (5) (d) a Wgh
school district is entitled to aids but a common school
district is not. Under sec. 40.30 (12) after ̂ o years of
operation on tuition basis, district not entitled to aids
without approval of state superintendent 10-

Resident requirements—^Veterans—Persons eligible for
under sec. 45.20 include all persons therein named and
are not restricted by the definition of "veteran" in sm.
45.35 (5a). One-year resident requirement applies to be
eligible for aid

Children—Indian—Sec. 49.19 (4) (d) discussed as it applies
to the granting of aid to dependent Indian children liv
ing on a reseiwation aftei' the transfer of ci'iminal
civil jurisdiction over the reservation to the state. Dis
cussion of tribal laws and customs and Wisconsin max*-
riage and divorce laws ^^

AIR GUARD ^
Governor—Authority—Governor of Wisconsin has authority

to delegate operational command of Wisconsin air guard
units to federal military authority prior to their muster
into federal service 335

AIRPORT
Counties—Leases—Sec. 114.14 (3) construed. Where the

county is the owner and operator of an airport it can
lawfully lease space in its terminal building to a car
rental agency upon the condition that it will not lease
space to any other car rental agency, but it is doubtful
whether it can lawfully exclude other rental agencies
from soliciting business in the airport or terminal unless
such regulation can be shown to be necessary for the
convenience of the flying public or the efficiency of the
operation of the airport

APPOINTMENT

Election officials—Under sec. 6.32 (1) the basis for appoint
ment of election officials in 1958 is the vote for presi
dential electors at the last general election, since it was
a presidential election -9
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APPROPRIATIONS Page
Prisoners—Counties—Sec. 956.01 (13) discussed regarding

prisoner who pleads guilty to offense committed in an
other* county and is sentenced for such offense to county
jail of county in which he pleaded g:uilty, and main
tenance charges therefor 312

State parks—Forestation tax—Proceeds of state for'estation
tax imposed by sec. 70.58 may not be used to finance
state parks 263

State treasurer—Under sec. 20.820 (1) state treasurer not
authorized to pay charges incidental to use of draft sys
tem in lieu of check system 281

APPROPRIATION AND EXPENDITURES
Conseiwation commission—Locks and dams—The state is pro-

Mbited by Art. VIII, sec. 10, Wis. const., from maintain-
ing the lock and dam at Eureka for navigation purposes
if the payment therefor is to be made from state funds 224

County board—^Words and phrases—County hospital farm
macmnery is "equipment" and not "material" or "sup
plies and sec. 59.08 (1) requiring competitive bidding
not applicable; separate "hospital account" not author
ized; annual appropriation for cOunty hospital manda
tory under sec. 46.18 (11). Non-budgeted appropriation
requires two-thirds vote under sec. 65.90 (5) (a); county
board cannot tie hands of future board; trustees of
county hospital can be authorized to buy machinery 69

County board—Board of trustees of county hospital has no
authority to remodel hospital facilities under sec. 46.lk
Such power is in county board under sec. 59.07 (1) (d).
Funds accumulated therefor are part of general funds
unl^s segregated as building reserve under sec. 46.18
(13)

Diagnostic center-Public welfare—Division between state and
county funds collected for care of patients at the Wis
consin Diagnostic center, under sec. 46.04 (3) should be
m proportion to the amount charged against each 118

University regents—Under ^c. 36.062 the regents have
authority to participate in a nonprofit Illinois corpora-
along with other universities for the purpose of promot
ing scientific research and making available to students
and faculty of the university the opportunities and facili
ties of such association. Membership dues may be paid
from appropriation made by sec. 20.830 (1) 149

Water pollution—Forestation tax—Appropriation made by
sec. 20.280 (72b) for costs of committee on water pollu
tion may not be made from proceeds of state forestation
tax imposed by sec. 70.58 45

ASSOCIATIONS

Insurance Proposed ̂ automobile driver's league constitutes
an association eligible for group and accident insurance
under 204.32 (2) (a) 2, only if availability of such insur
ance IS not a compulsive force to enrollment and main
tenance of membership but is incidental to package pro
gram involved __ 371
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AUTHORITY

Governor—Air guard—Governor of Wisconsin has authority
to delegate operational command of Wisconsin air guard
units to federal military authority prior to their muster
into federal

BANKS ^
Insurance—Licenses—Statutes discussed relative to the right

of state banks to obtain group credit life insurance and
group accident and health insurance for their borrowers 611

BANKS AND BANKING
Savings and loan association—Solicitation of savings deposits

by a savings and loan association not chartered as a
bank constitutes banking business as defined by sec.
224.02 and is prohibited by sec. 224.03. Remedies under
sees. 224.03, 215.70 (1), and 286.36 mentioned — 153

Trustee—Employe welfare fund.s—National banks whi(A ac
cept appointments as trustees of employe welfare funds
are subject to all of the regulatory provisions of ch. 2li
including registration, reporting, and penalties. Irustees
of the funds include only the person or persons in
whom there is vested over-all management of the fund I3b

BOARD OF HEALTH
Public welfare—Hospital costs—The rate for cost of care in

state tuberculosis sanatoria and camp, under sees. 50.03
and 50.05, 1955 statutes, need not include expenses for
preserving such institutions pending transfer to depart-
ment of public welfare

Sanitarians—Words and phrases—Sec. 140.45 regarding^i-
tarians, registration and employment discussed. xCegis
tration of plumbing inspector as a sanitarian is a ques-
tion of fact and not of law

BONDS , ̂  V. .
Insurance—Words and phrases—Bonds issued by housing

authorities, though secured by pledge of U. S. govern
ment and qualifying as legal investments under sec.
219.06 U), are not acceptable as deposits of securities
by insurers under sec. 209.01 (3)

BRIDGES , o„ . 4. ^ -4.Counties—Contracts—Where call of S|c. 81.38 not met, it
cannot be used. Sees. 81.01 (1), 83.03 (1), and 66.30 (1)
authorize county to contract with towns on bridge con
struction. Extent of county aid depends on tei-ms of
contract

CEMETERY ^ .
Real estate—Words and phrases^Persons selling right to

entomb human body forever in fixed burial space desig
nated as garden crypt, mausoleum ciypt, or sarcophagus
for commercial cemetery is selling "grave spaces and
must be licensed as cemetery salesman. Sec. 136.011

CHAUFFEUR , „ ,
License—The determination of the "principal purposes of a

ffiven employment in the administration of the chauf
feur's licensing law involves a question of fact for the
motor vehicle commissioner. There is no pat formula
which will determine all cases
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CHILDREN Page
County Boards—Statutes—Sec. 48.56 (1) (b) does not pei'-

mit creation of new county children's boai'ds 231
Patients Public welfare—Children in legal custody of the

department of public welfare who have become patients
in mental hospitals under ch. 51, or inmates of the diag
nostic center under sec. 46.04, are chargeable to the
counties of legal settlement as provided in sec. 51.08 and
not sec. 48.55 207

CITIES

Counties Lands—A city of the fourth class does not possess
the power to condemn land owned by a county as a site
for constiniction of a city sewage disposal plant 270

Harbor commissioners—Membership—Problems relating to
aldermen as members of boards of harbor commissioners
and harbor commissions under sees. 62.09 (2) fbl.
30.085, 138.01, and 138.02 considered 131

CLERK OF COURTS

Court^Where a clerk of court receives a certificate of con
viction fi^m another county pursuant to sec. 956.01 (13)
(e), he should not report the case to the judicial council
as having been disposed of in his court, unless the coun
cil pursuant to sec. 251.181 (3) (e) shall direct other-

9 V courts duties under sees. 59.39 and 956.01(13) (e) discussed

CONSERVATION COMMISSION
Appropriation and expenditures—Locks and dams—The state

is prohibited by Art. VIII, sec. 10, Wis. Const, from
maintainingf the lock 3nd dEm at fjureka for navigation
purposes if the payment therefor is to be made from
state funds — 224

Contracts—State building commission—Additions to the proj
ect for a dam and artificial lake in Governor Dodge state
park made after the eifective date of sec. 13.351 (8) need
not be I'efei'red to the state building commission unless
they exceed in total $15,000 5

Gifts—Conservation commission has no power to accept gift
of dam and adjoining two acres at the outlet of Mirror
lake for the purpose of maintaining and repairing the
dam, and maintaining the levels of Mirror lake 7

CONTRACTS

Consei*vation commission—State building commission—Addi
tions to the project for a dam and artificial lake in
Governor Dodge state park made after the effective date
of sec. 13.351 (8) need not be referred to the state
building commission unless they exceed in total $15,000 5

Counties—Bridges—Where call of sec. 81.38 is not met. it
cannot be used. Sees. 81.01 (1), 83.03 (1), and 66.30 (1)
authorize county to contract with towns on bridge con
struction. Extent of county aid depends on terms of
contract _

Municipalities—Regional planning—Cooperative regional
planning can be carried out by several municipalities by
agreement under sec. 66.30 subject to statutory limita-
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CONTRACTS—(Continued) Page
tions; but provisions of sec. 66.945 would not apply to
such arrangements except as specifically incorporated
into contract by municipalities, within the scope of their
authorized function

CORPORATIONS

Licenses—^Loan companies—Sec. 180.67 discussed relative to
licensing corporate mergers as compared to regulations
affecting small loan and finance companies and the
licensing thereof

Organization—While a nonprofit stock corporation lawfully
organized prior to July 1, 1953 may continue to operate
under ch. 180, sec. 180.97 (1) is construed as not authoi^
izing the organization of such corporation under ch. 180
subsequent to July 1, 1953 '8

CHILDREN

Aid—Public Welfare—Sec. 48.58 (2) does not authorize pay
ment of state aid for periods when children have been
removed from a county children's home to a hospital for
medical and surgical treatment 307

COUNTIES
Airport^Leases—Sec. 114.14 (3) construed. Where the

county is the owner and operator of an airport it can
lawfully lease space in its terminal building to a car
rental agency upon the condition that it will not lease
space to any other car rental agency, but it is doubtful
whether it can lawfully exclude other rental agencies
from soliciting business in the airport or terminal un
less such regulation can be shown to be necessary for the
convenience of the flying public or the efficiency of the
operation of the airport 29

Bridges—Contracts—Where call of sec. 81.38 is
cannot be used. Sees. 81.01 (1), 83.03 (1), and 66.30 (1)
authorize county to contract with towns on bridge con-
sti-uction. Extent of county aid depends on terms of
contract ®

Children's boards—Statutes—Sec. 48.56 (1) (b) does not per-
mit creation of new county children's boards

Cities—Lands—A city of the fourth class does not possess
the power to condemn land owned by a county as a site
for construction of a city sewage disposal plant 270

Cost of care—Statutory limitations—Sec. 51.18 (2), created
by ch. 299, Laws 1957, does not place a statutory limita
tion upon cost of family—home care for patients of <wunty
mental institutions, but leaves the question of such cost
to county authorities

County board—Office hours—Sec. 59.14 (1) does not preclude
the designated county officers from opening their offices
to the public on February 12 and October 12. A county
board may adopt a general regulation requinng all
county offices to oe open on such days

County board—Circuit court—Salaries—Under sec. 252.071,
in a single county circuit, county board may not elect
to pay different salary supplements to circuit judges
concerned
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COUNTIES—(Continued) Page
County board—Purchasing agent—Establishment of county

purchasing agent under sec. 59.07 (7) discussed 323

Employes—Retirement fund—Member of county board is an
officer of the city, village, or town in which elected
rathex* than an officer of the county. Eligibility under
Wisconsin retirement fund discussed 302

Highway contracts—Parking—A county maintaining a state
highway by contract pursuant to sec. 84.07 has no author
ity to regfulate parking on such highway under sec. 349.13 27

Jui'isdiction—Juveniles—Court—Where parents and child re
side in county A and child attends school in county B,
venue for prosecution for truancy lies in county A as
does prosecution for delinquency, which may occur in
county B 99

Prisoners—^Appropriations—Sec. 956.01 (13) discussed re
garding prisoner who pleads guilty to offense committed
in another county and is sentenced for such offense to
county jail of county in which he pleaded gfuilty, and
maintenance charges therefor 312

Schools—Sec. 41.01 as amended by ch. 298, Laws 1957, con
tains no authority for a county to provide county-wide
instructional centei's or special schools for handicapped
children 289

Veterans—Under stated conditions, employment of non-
veteran as "administrative secretary" in office of county
service officer does not violate sec. 45.43. County board
has power to make employment regfulations under sec.
59.15 (2) 256

Welfare depai'tment—Agreement by which a county furnishes
its welfare department facilities to a city for administra
tion of relief would probably be valid, even though the
county has not elected to furnish relief under sec. 49.02
or 49.03 278

Words and phrases—Snow removal—Counties may provide
for snow removal on town roads used as mail routes un
der authority of sec. 83.03 (1) 21

COUNTY

Aid—State aid provided in sec. 141.065 for county public
health nurses is not required by statute to be applied to
reduce a city's share of the cost for a city-county health
department under sec. 140.09 (14) 277

School committee—Premature selection of secretary of joint
school conunittee prior to filing of petition for reoi'gani-
zation is void and not substantial compliance with law.
Sees. 40.03 (1), 40.025 (1) (d) 1, 40.025 (2), and 40.025
(5), discussed 1

COUNTY BOARD

Appropriation and Expenditure—^Board of trustees of county
hospital has no authority to remodel hospital facilities
under sec. 46.18. Such power is in county board under
sec. 59.07 (1) (d). Funds accumulated therefor are part
of general funds unless segregated as building reserve
under sec. 46.18 (13) 315
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COUNTY BOARD—(Continued) Page
Counties—Office hours—Sec. 59.14 (1) does not pi-eclude the

designated county officers from opening their offices to
the public on February 12 and October 12. A county
board may adopt a general regulation requiring all
county offices to be open on such days 41

Counties-Purchasing agent—Establishment of county pur
chasing agent under sec. 59.07 (7) discussed 323

Easement—Leases—An easement and option to lease, with
proposed lease annexed, is as legally binding upon a
county as a single instrument would be which would in
clude the lease tei'ms and be executed in praesenti 219

Election of trustee—It is permissible under sec. 46.18 (1)
for county board of supervisors to elect trustee for a
county institution for term of three years beginning
January next, thereafter at its April meeting. Sec. 59.04
(1) (c) 34

Reimbursement—Members—^Under sec. 59.03 (2) (g) county
board member is entitled to mileage at the rate estab
lished by the board under sec. 59.15 (3) regardless of
fact that such board member received free transporta
tion. District attorney may not start civil suit for recov
ery of money on behalf of county without county board
authorization 309

Words and phrases—Appropriation—County hospital—Farm
machinei-y is "equipment" and not "material" or "sup
plies" and sec. 59.08 (1) requiring competitive bidding
not applicable; separate "hospital account" not author
ized; annual appropriation for county hospital manda
tory under sec. 46.18 (11). Non-budgeted appropriation
requires two-thirds vote under sec. 65.90 (5) (a); county
board cannot tie hands of future board; trustees of
county hospital can be authorized to buy machinei*y 69

COURTS

Clerk of courts—^Whei'e a clerk of court receives a certificate
of conviction from another county pursuant to sec. 956.01
(13) (e), he should not report the case to the judicial
council as having been disposed of in his court, unless the
council pursuant to sec. 251.181 (3) (e) shall direct
otherwise. Clerk of courts duties under sees. 59.39 and
956.01 (13) (e) discussed 157

Counties—Jurisdiction—Juveniles—Where parents and child
reside in county A and child attends school in county B,
venue for prosecution for truancy lies in county A as
does prosecution for delinquency, which may occur in
county B 99

County board—Salaries—Under sec. 252.071, in a single
county circuit, county board may not elect to pay differ
ent salary supplements to circuit judges concerned 116

DAIRY PRODUCTS

Motor vehicles—A motor vehicle registered under sec. 341.26
(3) (d) may be used to return supplies used in manufac
turing cheese from the market or assembly point to a
country cheese factory 173

DEPENDENT CHILDREN See Public Assistance
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DOCUMENTS Page
Juvenile coui*t—Public welfare department—tDocuments re

quired to be furnished by juvenile court upon transfer of
custody of delinquent, neglected, and dependent children
to state department of public welfare pursuant to sees.
48.34 (3) (b), and 48.35 (2) (b), and in cases of termi
nation of parental rights pursuant to sec. 48.43 (3) are
to be furnished at the expense of the county and are not
required to be paid for by the department 35

DRIVER'S LICENSE

Motor vehicle department—Revocation—A combined notice of
expiration of financial i*esponsibility and order of x'evoca-
tion notifying licensee that revocation will take effect
on a future date if proof is not filed is reasonable and
adequate notice. Sec. 344.40 (1) and (2) discussed 286

EASEMENT

Leases—County board—An easement and option to lease,
with proposed lease annexed, is as legally binding upon
a county as a single instrument would be which would
include the lease terms and be executed m praesenti 219

ELECTION
County board—Election of trustee—^It is permissible under

sec. 46.18 (1) for county board of supervisors to elect
trustee for a county institution for term of three years
beginning January next, thereafter at its April meeting.
Sec. 59.04 (1) (c) 34

Election officials—^Appointment—Under sec. 6.32 (1) the basis
for appointment of election officials in 1958 is the vote
for presidential electors at the last general election,
since it was a presidential election 20

ELIGIBILITY

Retirement fund—Full-time Wisconsin air and army national
guard technicians are ineligible to particpate in the Wis
consin retirement fund when they are paid from federal
funds and not on a state pay roll 800

EMERGENCY

Police—^Roadblocks—Sec. 349.02 gives authority to traffic offi
cers to hold up, or reroute traffic when highways are
blocked by storms, accidents, or oHier conditions requir
ing emergency action. Agency employing such personnel
is not liable for accidents occurring to vehicles, property,
or highways as a result of such halting or rerouting.
Under special circumstances sees. 86.06 and 349.16 (1)
extend authority to highway maintenance personnel to
hold up or reroute traffic where the highway is unsafe
for travel 82

EMPLOYES

Counties—Retirement fund—Member of county board is an
officer of the city, village, or town in which elected
rather than an officer of the county. Eligibility under
Wisconsin retirement fund discussed 802

School board—Health examination—School employes—School
cffildren—Sec. 40.30 (10m) discussed relative to examina
tion of school employes and school children by optometrist
and physician and the use of the proper forms for report
ing or certifying such examination 62
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EMPLOYE WELFARE FUND Page
Banks and banking—Trustee—National banks which accept

appointments as trustees of employe welfare funds are
subject to all of the regulatory provisions of ch. 211
including registration, reporting, and penalties. Trustees
of the funds include only the person or persons in whom
there is vested over-all management of the fund 136

FEES

State ti'affic patrol—Sheriffs—Sees. 271.41, 271.45, 20.420
(91), and 110.07 (1) discussed relative to right to fees
by sheriff, and state patrol officer and official duty of
serving papers 168

FORESTATION TAX

Appropriations—State parks—Proceeds of state forestation
tax imposed by sec. 70.58 may not be used to finance
state parks 263

FOREST CROP LANDS

Withdrawal—Option and easement agreement for the ex
ploration for iron ores underlying forest crop lands which
does not interfere with the surface for forest crop pur
poses does not require a withdrawal of the lands affected
from registration under the forest crop law 11

GIFTS

Conservation commission—Conservation commission has no
power to accept gift of dam and adjoining two acres at
the outlet of Mirror lake for the purpose of maintaining
and repairing the dam, and maintaining the levls of
Mirror lake 7

GOVERNOR

Authority—^Air guard—Governor of Wisconsin has authority
to delegate operational command of Wisconsin air guard
xmits to federal military authority prior to their muster
into federal service 335

GRAIN AND WAREHOUSE COMMISSION

Rate schedules—^Publication—The Wisconsin gi'ain and ware
house commission cannot authorize ̂ 'ain warehousemen
to publish rate schedules in July where sec. 126.18 (1)
requires such publication to be made in September 129

HARBOR COMMISSION

Harbor commissioners—Membership—Cities—Problems relat
ing to aldei*men as members of boards of harbor com
missioners and harbor commissions under sees. 62.09 (2)
(b), 30.085, 138.01, and 138.02 considered 131

HEALTH EXAMINATION

School board—School employes—School children—Sec. 40.30
(10m) discussed relative to examination of school em
ployes and school children by optometrist and physician
and the use of the proper forms for reporting or certify
ing such examination 62
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HIGHWAYS Page
Licenses and permits—Farm machinery—Sec. 348.05 regard

ing width limitations of vehicles operated on a highway
discussed with particular regard to implements of hus
bandry whether being operated temporarily on the high
way or being transported for repairs 112

HIGHWAY CONTRACTS

Counties—Parking—A county maintaining a state highway
by contract ijursuant to sec. 84.07 has no authority to
regulate parking on such highway under sec. 349.13 27

HOSPITAL

County board—^Words and phrases—Appropriation—Farm
machinery is "equipment" and not "material" or "sup
plies" and sec. 59.08 (1) requiring competitive bidding
not applicable; separate "hospital account" not author
ized; annual appropriation for county hospital manda
tory under sec. 46.18 (11). Non-budgeted appropriation
requires two-thirds vote under sec. 65.90 (5) (a); county
board cannot tie hands of future board; trustees of
county hospital can be authorized to buy machinery 69

Public welfare—Commitment papers—Where patients com
mitted to state or county hospitals are transfen-ed to an
other such hospital, the state departmen of public welfare
has auhority under sec. 46.014 (3) to require that copies
of commitment papers, including legal settlement, accom
pany patient 160

INDIANS

Aid to dependent children—Sec. 49.19 (4) (d) discussed as it
applies to the granting of aid to dependent Indian chil
dren living on a reservation after the transfer of crimi
nal and civil jurisdiction over the reseiwation to the
state. Discussion of tribal laws and customs and Wiscon
sin marriage and divorce laws 171

INSANE

Counties—Cost of care—Statutory limitations—Sec. 51.18
(2), created by ch. 299, Laws 1957, does not place a
statutory limitation upon cost of family-home care for
patients of county mental institutions, but leaves the
question of such cost to county authorities 25

INSURANCE

Associations—Proposed automobile driver's league constitutes
an association eligible for gi'oup and accident insurance
under 204.32 (2) (a) 2, only if availability of such insur
ance is not a compulsive force to enrollment and main
tenance of membership but is incidental to package pro
gram involved 271

Bonds—^Words and phrases—Bonds issued by housing authori
ties though secured by pledge of U. S. government and
qualifying as legal investments under sec. 219.06 (1), are
not acceptable as deposits of securities by insurers under
sec. 209.01 (3) 248

Licenses—Banks—Statutes discussed relative to the right of
state banks to obtain group credit life insurance and
group accident and health insurance for their borrowers 317
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INSURANCE—(Continued) Page
Licenses—Words and phrases—"Proper exchange of business"

permitted by sec. 209.04 (5), does not include solicitation
by an insurance agent of insurance in a company for
which he is not licensed, but only the negotiation and
effecting of such insurance in the occasional situation
where insurance desired by a prospect is not placeable
with a company foi* which he is licensed 193

Warranty—^Words and phrases—Used-car "warranty" plans
are insurance

Warranty—Non-transferable certificate issued by distributor
of a brand of lubricants to purchaser of a new automobile
for exclusive use of products and repair or replacement of
parts due to failure is a warranty and therefore such
issuance is not in the business of insurance 260

Words and phrases—Group life insurance plan based on
eleven "major industries" is outside scope of sec. 206.60
(4) 16

Words and phrases—47 0. A. G. 16 supplemented and mean
ing of "in the same industry" in sec. 206.60 (4) construed
and applied to specific situations 326

INSURANCE COMMISSION

Foreign company—^Licenses—Foreign life insurance company
licensed to do business in this state may not enter into a
group life insurance plan to cover residents of this state
with master policy issued in another state if not author
ized under 206.60 184

INTOXICATING LIQUORS
Minors—Words and phrases—Sec. 176.30 (1) absolutely pro

hibits the sale or furnishing of intoxicating liquor to a
minor, even though he be lawfully present on the licensed
premises under the conditions prescribed by sec. 176.32
(1) 203

JUVENILES

Counties—Jurisdiction—Courts—^Where parents and child I'e-
side in county A and child attends school in county B,
venue for prosecution for truancy lies in county A as
does prosecution for delinquency, which may occur in
county B 99

JUVENILE COURT

Documents—Public welfare department—Documents required
to be furnished by juvenile court upon transfer of cus
tody of delinquent, neglected, and dependent children to
state department of public welfare pursuant to sees.
48.34 (3) (b) and 48.35 (2) (b), and in cases of tennina-
tion of parental rights pursuant to sec. 48.43 (3) are
to be furnished at the expense of the county and are not
required to be paid for by the department 35

LAND

University—Sale—Legality of sale of University Hill Fanns
under sec. 36.34 for shopping center purposes and prob
lems incidental thereto discussed in light of 46 O.A.G.
83, and 47 O.A.G. 9 124
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LAND—(Continued) Page

Cities—Counties—A city of the fourth class does not possess
the power to condemn land owned by a county as a site
for construction of a city sewage disposal plant 270

University of Wisconsin—Sale—^Regents of the university of
Wisconsin under sec. 36.34 do not have legal authority
to sell lands worth approximately $88,000 for $1 to a
nonprofit corporation with the right to repurchase the
land for $1 subject to outstanding leases and conveyances 9

LEASES

Counties—Airport—Sec. 114.14 (3) construed. Where the
county is the owner and operator of an airport it can
lawfully lease space in its terminal building to a car
rental agency upon the condition that it will not lease
space to any other car rental agency, but it is doubtful
whether it can lawfully exclude other rental agencies
from soliciting business in the airpoi't or terminal un
less such regulation can be shown to be necessary for
the convenience of the flying public or the efficiency of
the operation of the airport 29

Easement—County board—'An easement and option to lease,
with proposed lease annexed, is as legally binding upon a
county as a single instrument would be which would
include the lease terms and be executed in praesenti 219

LEGISLATIVE COUNCIL

Statutes—Declaration of policy in proposed legislation creat
ing sec. 245.001, and repealing and recreating sec. 245.01
does not change existing law 236

LEGISLATURE

Lobbying^—Repoi*ts—Sec. 13.62 (3) (b) defining unprofes
sional conduct by lobbyists, applies only during sessions
of the legislature and the period from the general elec
tion to the commencement of the general session, by
virtue of sec. 13.66 (3). It has no effect upon the duty
of lobbyists to make reports of their expenditures pur
suant to sec. 13.67 (1) 228

LICENSES

Chauffeur—School bus—Tnick for hire—Person operating
truck for hire must obtain chauffeur's license if he comes
within definition and truck does not have a gross weight
of ̂ 16,000 pounds. School bus driver for private or
religious schools must obtain chauffeur's license 180

Corporations—Loan companies—Sec. 180.67 discussed rela
tive to licensing corporate mergers as compared to regu
lations affecting small loan and finance companies and
the licensing thereof 264

Driving schools—Motor vehicle—Sees. 343.60 to 343.73 dis
cussed regarding licensing of instnictors, driver training
schools, and the use of "Wisconsin" or "State" or name
of city in firm name 177

Insurance—Banks—^Statutes discussed relative to the right
of state banks to obtain group credit life insurance and
grroup accident and health insurance for their borrowers 317
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LICENSES—(Continued) Page
Insurance—Words and phrases—^"Proper exchange of busi

ness" permitted by sec. 209.04 (5), does not include
solicitation by an insurance agent of insurance in a
company for which he is not licensed, but only the nego
tiation and effecting of such insurance in the occasional
situation where insurance desired by a prospect is not
placeable with a company for which he is licensed 198

Malt beverages—Words and phrases—A "second offense" in
the meaning of sec. 66.054 (15) (a) is one committed
after a previous conviction. If a class "B" fermented
malt beverage license is forfeited by reason of convic
tion of a second offense, pursuant to sec. 66.054 (15) (a),
and the former licensee continues to operate the business,
he may be prosecuted for sale without a license under
sec. 66.054 (5) (a) whether or not the paper represent
ing the license has been taken up or surrenderd 37

Mobile homes dealer—Sec. 218.01 (2) (d) 7 and 8 are appli-
cable to mobile home time sales transactions 274

Transient merchant—^Words and phrases—^Itinerant photog
raphers who operate temporarily in established business
places, delivering photogr'aphs for a nominal price or
without charge, are transient merchants within the mean
ing of sec. 129.05 (1) 239

Words and phrases—Motor^ vehicle dealer-^Any persons,
firms, or corporation which is in the business of leasing
motor vehicles to the public is a "motor vehicle dealer"
within the meaning of sec. 218.01 (1) (a) and must have
an automoble dealer's license 23

LICENSES AND PERMITS

Highway—Farm machinexy—Sec. 348.05 regarding width
limitations of vehicles operated on a highway discussed
with particular regard to implements of husbandry
whether being operated temporarily on the highway or
being transported for repairs 112

LIQUOR STORES
Words and phrases—Minor—^Under sec. 176.32 (1) an unac

companied minor may not purchase beer, bevei*age. food
in non-exempt class A retail liquor establishment. Chew
ing gum is not an "edible" within meaning of statute.
Purchase of other articles discussed 298

LOAN COMPANIES

Licenses—Corporations—Sec. 180.67 discussed relative to li
censing corporate mergers as compared to regulations
affecting small loan and finance companies and the licens
ing thereof — 264

LOBBYING

Legislature—Reports—Sec. 13.62 (3) (b) defining unprofes
sional conduct by lobbyists, applies only during sessions
of the legislature and the period from the general elec
tion to the commencement of the general session, by
virtue of sec. 13.66 (3). It has no effect upon the duty
of lobbyists to make reports of their expenditures pur
suant to sec. 13.67 (1) 228



356 Opinions of the Attorney General

LOCKS AND DAMS Page
Appropi'iation and expenditures—Conservation conunission—

The state is prohibited by Art. VIII, see. 10, Wis. const.,
from maintaining the lock and dam at Eureka for navi
gation purposes if the payment therefor is to be made
from state funds 224

MALT BEVERAGES

Licenses—^Words and phrases—^A "second offense" in the
meaning of sec. 66.054 (15) (a) is one committed after
a previous conviction. If a class "B" fermented malt
beverage license is forfeited by reason of conviction of a
second offense, pursuant to sec. 66.054 (15) (a), and the
foi-mer licensee continues to operate the business, he
may be prosecuted for sale without a license under sec.
66.054 (5) (a) whether or not the paper representing
the license has been taken up or surrendered 37

MINORS

Intoxicating liquors-;-Words and phrases—Sec. 176.30 (1)
absolutely prohibits the sale or furnishing of intoxicating
liquor to a minor, even though he be lawfully present on
the licensed premises under the conditions prescribed
by sec. 176.32 (1) 203

Words and phrases—^Liquor stores—Under sec. 176.32 (1)
an unaccompanied minor may not purchase beer, bever
age, food in non-exempt class A retail liquor establish
ment. Chewing gum is not an "edible" within meaning of
statute. Purchase of other articles discussed 298

MOBILE HOME DEALERS
Licenses—.Sec. 218.01 (2) (d) 7 and 8 are applicable to

mobile home time sales transactions 274

MOTOR VEHICLES

Chauffeur license—Person operating truck for hire must ob
tain chauffeur's license if he comes within definition and
truck does not have gross weight of 16,000 pounds. School
bus driver for private or parochial school must obtain
chauffeur's license 180

Dairy products—^A motor vehicle registered under sec. 341.26
(3) (d) may be used to return supplies used in manu
facturing cheese fi*om the market or assembly point to
a country cheese factoiy 173

Fees—State traflic patrol—Sees. 271.41, 271.45, 20.420 (91),
and 110.07 (1) discussed relative to right to fees by
sheriff, state patrol officer and official duty of serving
papers

Licenses—^Driving schools—Sees. 343.60 to 343.73 discussed
regarding licensing of instructoi's, driver training
schools, and the use of "Wisconsin" or "State" or name
of city in firm name 177

Operator's license—Persons holding out-of-state driver's li
censes must surrender them to the Wisconsin motor
vehicle departoent when applying for a Wisconsin li
cense. A receipt shall be issued and shall constitute a
temporary license for not more than 30 days. Failure to
pass examination cancels temporary license 233



Index 357

MOTOR VEHICLE DEALER
Words and phrases—^Licenses—^Any persons, firm, or coi-

poration which is in the business of leasing motor ve
hicles to the public is a "motor vehicle dealer within
the meaning of sec. 218.01 (1) (a) and must have an
automobile dealer's license

MOTOR VEHICLE DEPARTMENT . . . ,
Chauffeur's license—The determination of the 'principal

purposes" of a given employment in the administration
of the chauffeur's licensing law involves a question of
fact for the motor vehicle commissioner. There is no
pat formula which will determine all cases

Driver's license—Revocation—A combined notice of expira
tion of financial responsibility. and order of revocation
notifying licensee that revocation will take effect on a
future date if proof is not fled is reasonable and ade-
quate notice. Sec. 344.40 (1) and (2) discussed 286

Investigation of complaint—Comm^sioner of the motor ve
hicle department has a duty to investigate complaints
and to hold hearings to determine if a motor vehicle
distributor has unfairly and without jnst provocation
cancelled the franchise of a motor vehicle dealer within
meaning of sec. 218.01 (3) (a) 17

Traffic patrol—Words and phrases—Sheriff—Discussion rela
tive to duty of state traffic patrol officer to r^pond to
call for aid from various municipal officers and his status
thereunder

MUNICIPALITIES . , ,
Regional planning—Contracts—Cooperative regional plan

ning can be carried out by several municipalities by
agreement under sec. 66.30 subject to statutory limita
tions; but provisions of sec. 66.945 would not apply to
such arrangements except as specifically incorporated into
contract by municipalities, within the scope of their
authorized function

Statutes—Regional planning commission—Functions of re
gional planning commission and local governmental units
under sec. 66.945 discussed

NAVIGABLE WATERS
Refuse—Tree tops discarded during lumbering operatioiw

are debris or refuse within the meaning of sec. 29.288,
and depositing such tree tops upon a navi^ble water-
way of this state is in violation of that section 2Z0

Words and phrases—Riparian owner—If the owner of lands
abutting navigable lake excavates so that the lake wa
ters flow over his land, sec. 31.23 precludes him from
erecting barriers to exclude the public from using such
waters for navigation. He is not, however, precluded
from restoring the natural condition unless the artificial
condition has existed for such peiiod of time tlmt it is
presumed to have become the natural one under the rules ^
of dedication ®'

NOMINATIONS

Declination of nomination under sec. 5.18 must be both
signed and acknowledged 2o8
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OFFICE HOURS Page
Counties—County Board—Sec. 59.14 (1) does not preclude

the designated county officers from opening their offices
to the public on February 12 and October 12. A county
board may adopt a general regulation requiring all
county offices to be open on such days 41

OLD AGE ASSISTANCE

Real estate lien—^Broker's fee—A recipient of old-age assist
ance may not contract for the sale of land which is
subject to lien under sec. 49.26 (5) in order to give
broker's fee priority over county's lien where proceed
are insufficient to satisfy the lien in full. Under 49.26
(9) county may contract to pay broker's fee where title
IS taken by county to liquidate its lien. County cannot
pay for legal fees incidental to sale 120

OPERATOR'S LICENSE
Motor vehicle—Persons holding out-of-state driver's licenses

must surrender them to the Wisconsin motor vehicle
department when applying for a Wisconsin license. A
receipt shall be issued and shall constitute a temporary
license for not more than 30 days. Failure to pass exami
nation cancels temporary license 233

OPTIONS

Withdrawal—Forest crop lands—Option and easement agfree-
ment for the exploration for- iron ores underlying forest
crop lands which does not interfere with the surface
r i.L require a withdrawalof the lands affected from registration under the forest
crop law II

ORDINANCE VIOLATIONS
Words and phrases—Procedures—The designated official re

ceiving a penalty pursuant to sec. 345.14 from the person
sigfning a stipulation of gfuilt is not required to pay it
into court 292

ORGANIZATION

Corporation—While nonprofit stock corporation lawfully
organized prior to July 1, 1953 may continue to operate
under ch. 180, sec. 180.97 (1) is constioied as not author
izing the organization of such corporation under ch. 180
subsequent to July 1, 1953 78

PARKING

Counties Parking—Highway contracts—^A county maintain
ing a state highway by contract pursuant to sec. 84.07
has no authority to regulate parking on such highway
under sec. 349.13 £7

PATIENTS

Children—Public welfare—Children in legal custody of the
department of public welfare who have become patients
in mental hospitals under ch. 51, or inmates of the diag
nostic center under sec. 46.04, are chargeable to the coun
ties of legal settlement as provided in sec. 51.08 and not
sec. 48.55
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POLICE Pag®
Roadblocks—Emergency action—Sec. 349.02 gives authority

to traffic officers to hold up, or i-eroute traffic when high
ways are blocked by storms, accidents, or other conditions
requiring emergency action. Agency employing such per
sonnel is not liable for accidents occurring to vehicles,
property, or highways as a result of such halting or re
routing. Under special circumstances sees. 86.06 and
349.16 (1) extend authority to highway maintenance per
sonnel to hold up or reroute traffic where the highway
is unsafe for travel 82

PRISONERS

Counties—^Appropriations—Sec. 956.01 (13) discussed^ r^ ®
garding prisoner who pleads guilty to offense committed
in another county and is sentenced for such offense to
county jail of county in which he pleaded guilty, and
maintenance charges therefor 312

PROCEDURES

Words and phrases—Ordinance violations—^The designated
official recemng a penalty pursuant to sec. 345.14 fram
the person signing a stipulation of gruilt is not required
to pay it into court 292

PUBLIC WELFARIB
Aid-Children—Sec. 48.58 (2) does not authorize payment of

state aid for periods when childi'en have been removed
from a county children's home, to a hospital for medical
and surgical treatment 307

Board of health—^Hospital costs—;The rate for cost of oare
in state tuberculosis sanatoria and camp, under sees.
50.03 and 50.05, 1955 statutes, need not include expenses
for preserving such institutions pending transfer to
department of public welfare 166

Children—^Patients—Children in legal custody of the depart
ment of public welfare who have become patients in
mental hospitals under ch. 51, or inmates of the diag
nostic center under sec. 46.04, are chargeable to the
counties of legal settlement as provided in sec. 51.08 and
not sec. 48.55 207

Diagnostic center—^Appropriation and expenditures—Division
^tween state ana county of funds collected for care of
patiente at the Wisconsin diagnostic center, under sec.
46.04 (3) should be in proportion to the amount charged
against each 118

Hospitals—Commitment papers—^Where patients committed
to state or county hospitals are transferred to another
such hospital, the state department of public welfare has
authority under sec. 46.014 (3) to require that copies of
commitment papers, including legal settlement, accom
pany patient 160

Juvenile court—^Documents—Documents required to be fui'-
nished by juvenile court upon transfer of custody of
delinquent, neglected, and dependent children to state
department of public welfare pursuant to sees. 48.34 (3)
(b) and 48.35 (2) (b), and in cases of termination of
parental rights pursuant to sec. 48.34 (3), are to be fur
nished at the expense of the county and are not re
quired to be paid for by the department 35
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PUBLIC WELFARE—(Continued) Page
Real estate lien—Broker's fee—^A recipient of old-age assist

ance may not contract for the sale of land which is sub
ject to lien under sec. 49.26 (5) in order to give broker's
fee px'iority over county's lien where proceeds are insuf
ficient to satisfy the lien in full. Under 49.26 (9) county
may contract to pay broker's fee where title is taken by
county to liquidate its lien. County cannot pay for legal
fees incidental to sale 120

PURCHASING AGENT

Counties—County Board—Establishment of county purchas
ing agent under sec. 59.07 (7) discussed 323

REAL ESTATE BROKERS' BOARD

Powers—^Authority of Wisconsin real estate brokers' board to
regulate name or names under which a real estate
broker can do business discussed 172

Subpoena—Wisconsin real estate brokers' board has power
to issue subpoena duces tecum to require pi'oduction of
described papers and documents in an investigation where
the board has by motion proceeded under sec. 186.08 (1)
but not in informal preliminary investigation 47

Words and phrases—Cemetery—Person selling right to en
tomb human body forever in fixed burial space desig
nated as garden crypt, mausoleum ciypt, or sarcophagus
for commercial cemetery is selling "grave spaces" and
must be licensed as cemetery salesman. Sec. 136.011 253

REFERENDUM

Zoning—Town ordinance—^Procedures for enacting town zon
ing ordinances and amendments discussed 220

REFUSE

Navigable watex's—Tx'ee tops discax-ded during lumbering
operations are debxis or refuse within the meaning of
sec. 29.288, and depositing such tree tops upon a naviga
ble waterway of this state is in violation of that section 226

REGIONAL PLANNING

Municipalities—Contracts—Coopex-ative x-egional planning can
be cax'x'ied out by several municipalities by agreement un
der sec. 66.30 subject to statutory limitations; but px'ovi-
sions of sec. 66.945 would not apply to such axTange-
ments except as specifically incorporated into contract
by municipalities, within the scope of their authorized
function 52

REGIONAL PLANNING COMMISSION

Statutes—Municipalities—Functions of X'egional planning
commission and local governmental units under sec.
66.945 discussed 105

REIMBURSEMENT

County Board—Members—Under sec. 59.03 (2) (g) county
board member is entitled to mileage at the x'ate estalx-
lished by the board under sec. 59.15 (3) x'egardless of
fact that such board member received free transporta
tion. District attoimey may not start civil suit for recov
ery of money on behalf of county witliout county boax'd
authorization 309
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RETIREMENT FUND Page
Counties—Employes—Member of county board is an oilier

of the city, village, or town in which elected rather than
an officer of the county. Eligibility under Wisconsin re-
tirement fund discussed 302

Eligibility—Full-time Wisconsin air and army national guard
technicians are ineligible to participate in the Wisconsin
retirement fund when they ai'e paid from federal funds
and not on a state pay roll 300

REVOCATION

Driver's license—Motor vehicle department—combined no
tice of expiration of financial responsibility and order
of revocation notifying licensee that revocaton will take
effect on a future date if proof is not filed is reasonable
and adequate notice. Sec, 344.40 (1) and (2) discussed 286

RIPARIAN OWNERS

Navigable waters—Words and phrases—If the owner of
lands abutting navigfable lake excavates so that the lake
waters fiow over his land, sec. 31.23 precludes him from
erecting barriers to exclude the public from using such
waters for navigation. He is not, however, precluded
from restoring the natural condition unless the artifi
cial condition has existed for such period of time that it
is presumed to have become the natuial one under the
rules of dedication 57

ROADBLOCKS

Police—Emei'gency action—Sec. 349.02 gives authority to
traffic officers to hold up, or reroute traffic when high
ways are blocked by storms, accidents, or other condi
tions requiring emergency action. Agency employing such
personnel is not liable for accidents occurring to vehicles,
property, or highways as a result of such halting or re
routing. Under special circumstances sees. 86.06 and
349.16 (1) extend authority to highway maintenance
personnel to hold up or reroute traffic where the high
way is unsafe for travel 82

SALARIES

County Board—Circuit Court—Under sec. 252.071, in a single
county circuit, county boai'd may not elect to pay differ
ent salary supplements to circuit judges concerned 116

SALES

University of Wisconsin—^Lands—Regents of the university
of Wisconsin under sec. 36.34 do not have legal authority
to sell lands worth approximately $88,000 for $1 to a
nonprofit corporation with the right to repurchase the
land for $1 subject to outstanding leases and conveyances 9

SANITARIANS

Board of health—Words and phrases—Section 140.45 regard
ing sanitarians, registration and employment discussed.
Registration of plumbing inspector as a sanitarian is a
question of fact and not of law 90
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SAVINGS and loans ASSOCIATION Page
Banks and banking—Solicitation of savings deposits by a sav

ings and loan association not chartered as a bank consti
tutes banking business as defined by sec. 224.02 and is
prohibited by sec. 224.03. Remedies under sees. 224.03,
215.70 (1), and 286.36 mentioned 153

SCHOOLS

Counties—Sec. 41.01 as amended by ch. 298, Laws 1957, con
tains no authority for a county to provide county-wide
instructional centers or special schools for handicapped
children 289

Driver training—^Licenses—Sec. 343.60 to 343.73 discussed re
garding licensing of instructors, driver training schools,
and the use of "Wisconsin" or "State" or name of city
in firm name 177

SCHOOLS AND SCHOOL DISTRICTS

Aids-j-Under sec. 40.70 (5) (d) a high school district is en
titled to aids but a common school district is not. Under
sec. 40.30 (12) after two yeai's of operation on tuition
basis, district not entitled to aids without approval of
state superintendent 162

County school committee—Where school district B is at
tached to school district A by a county school committee
r^iganization order effective at a future date, the provi
sions of sec. 40.025j Stats. 1957, do not preclude institu
tion of reorganization proceedings to attach other terri
tory to district A 86

SCHOOL BOARD

Health examination—School employes—School children—Sec.
40.30 (10m) discussed relative to examination of school
employes and school children by optometrist and physi
cian and the use of the proper forms for repoi*ting or
certifying such examinations 62

SCHOOL COMMITTEE

County—^Proimture sel^tion of secretary of joint school com
mittee prior to filing of petition for reorganization is
void and not substantial compliance with law. Sees. 40.03
(1), 40.025 (1) (d) 1, 40.025 (2), and 40.025 (5), dis
cussed 1

SECURITIES

State treasurer—Wisconsin investment board—Rights of
state treasurer and Wisconsin investment board to de
posit securities in or outside of state, agreement as to
tx'ansfer, and liability therefor discussed 94

SHERIFFS

State patrol oflScers—Fees—Sees. 271.41, 271.45, 20.420 (91),
and 110.07 (1) discussed relative to right to fees by
sheriff, and state patrol officer and official duty of serv
ing papers 168

Traffic patrol—Aid—Words and phrases—Discussion i*elative
to duty of state traffic patrol officer to respond to call
for aid from various municipal officers and his status
thereunder 209
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SOCIAL SECURITY See Pensions Page

STATE BUILDING COMMISSION
Conservation commission—Contracts—Addition to the project

for a dam and artificial lake in Govenior Dodge state
park made after the effective date of sec. 13.351 (8)
need not be referred to the state building commission
unless they exceed in total $15,000 o

STATE PARKS
Appropriations—Eorestation tax—Proceeds of state foresta-

tion tax imposed by sec, 70.58 may not be used to finance
state parks

STATE TREASURER
Appropriations—^Under sec. 20.820 (1) state trea^ver not

authorized to pay chargjes incidental to use of draft sys-
tern in lieu of check system 281

Wisconsin investment board—Right of state treasurer and
Wisconsin investment board to deposit securities in or
outside of state, agreement as to transfer, and liability
therefor discussed

STATUTES

Legislative council—Declaration of policy in proposed legisla
tion creating sec 245.001, and repealing and recreating
sec. 245.01 does not change existing law 236

STATUTORY LIMITATIONS
Cost of care—Counties—Sec. 51.18 (2), created by_ ch. 299,

Laws 1957, does not place a statutory limitation upon
cost of family-home care for patients of county mental
institutions, but leaves the question of such cost to
county authorities

SUBPOENA

Real estate brokers' board—Wisconsin real estate brokers
board has power to issue subpoena duces tecum to re
quire production of described papers and documents in an
investigation where the board has by motion proceeded
under sec. 136.08 (1), but not in informal preliminary
investigation

TAXATION

Words and phrases—Exemption—Sec. 70.111 (10) (b) cre
ated by ch. 644, Laws 1957, exempting merchandise pro
duced or manufactured in this state for shipment out
of state while stored in the original package in a ware-
house, considered and construed 19"

TAXES

Forestation—Appropriation—"W a t e r pollution Appropria
tion made by sec. 20.280 (72b) for costs of committee on
water pollution may not be made from proceeds of state
forestation tax imposed by sec. 70.58 45

Words and phrases—Meaning of "preceding year" in amend
ment by ch. 61, Laws 1957, of sec. 74.03 (2) (a). Appli
cation of amendment by ch. 257, Laws 1957, of minimum
payment provision of sec. 74.03 (2) (c) that applies to
total taxes of person rather than on separate parcels 12

47
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TOWNS Page
Zoning—^Referendum—Ordinance—Pi-ocedures for enacting

town zoning ordinances and amendments discussed 220

TRAFFIC PATROL

Sheriif—^Aid—Words and phrases—^Discussion relative to
duty of state traffic patrol officer to respond to call for
aid from various municipal officers and his status there
under 209

TRANSIENT MERCHANTS

Licenses—Words and phrases—Itinerant photographers who
operate temporarily in established business places, deliv
ering photographs for a nominal price or without charge,
are transient merchants within the meaning of sec.
129.05 (1) : 239

TRUSTEES

Banks and banking—Employe welfare fund—National banks
which accept appointments as trustees of employe wel
fare funds are subject to all of the regulatory provisions
of ch. 211 including registration, reporting, and penal
ties. Trustees of the funds include only the person or
persons in whom there is vested over-all management of
the fund 136

UNIVERSITY

Land—Sale—^Legality of sale of University Hill Fams un
der sec. 36.34 for shopping center purposes and prob
lems incidental thereto discussed in light of 46 O.A.G. 83.
and 47 O.A.G. 9 124

UNIVERSITY REGENTS

Appropriation and expenditures—Under sec. 36.062 the re
gents have authority to participate in a nonprofit Illinois
corporation along with other universities for the pur
pose of promoting scientific research and making availa
ble to students and faculty of the univei'sity the oppor
tunities and facilities of such association. Membership
dues may be paid from appropriation made by sec. 20.830
(1)

Lands—Sale—Regents of the university of Wisconsin under
sec. 36.34 do not have legal authority to sell lands
woi-th approximately $88,000 for $1 to a nonprofit cor
poration with the right to repurchase the land for $1
subject to outstanding leases and conveyances 9

VETERANS

County Board—Under stated conditions, employment of non-
veteran as "administrative secretary" in office of county
service officers does not violate sec. 45.43. County board
has power to make employment regulations under sec.
59.15 (2) 256

Resident requirements—^Aid—Persons eligible for relief un
der sec. 45.20 include all persons therein named and are
not restricted by the definition of "veteran" in sec. 45.35
(5a). One-year resident requirement applies to be eligi
ble for aid 191
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WARRANTY .
Insurance—Non-transferable certificate issued by distributor

of a brand of lubricants to purchaser of new automo
bile for exclusive use of products and repair or repdace-
ment of parts due to failure is a warranty and there-
fore such issuance is not in the business of insurance — 260

Insurance—Words and phrases—Used-car "warranty" plans
are insurance 242

WATER POLLUTION

Appropriation—Porestation tax—Appropriation made by sec.
20.280 (72b) for costs of committee on water pollution
may not be made from proceeds of state forestation tax
imposed by sec. 70.58

WELFARE DEPARTMENT
Counties—Agreement by which a county furnishes its wel

fare department facilities to a city for administration of,
relief would probably be valid, even though the co^ty
has not elected to furnish relief under sees. 49.02 or 49.03 -.78

WISCONSIN INVESTMENT BOARD
State treasurer—'Deposit of securities—^Rights of state treas

urer and Wisconsin investment board to deposit securi
ties in or outside of state, agreement as to transfer, and
liability therefor discussed

WISCONSIN RETIREMENT FUND See Pensions

WORDS AND PHRASES
Board of health—Sanitarians—Sec. 140.45 regarding sani

tarians, registration and employment discussed. Regis
tration of plumbing inspector as a sanitarian is a ques
tion of fact and not of law 5^0

Cemetei-y—Real estate—Person selling right to entomb hu
man body forever in fixed burial space designated as
garden crypt, mausoleum crypt, or sarcophagus for
commercial cemetery is selling "grave spaces' and must
be licensed as cemetery salesman. Sec. 136.011 253

Counties—Snow removal—Counties may provide and pay for
snow removal on town roads used as mail routes under
authority of sec. 83.03 (1) 21

County board—Appropriation—County hospital—Farm ma
chinery is "equipment" and not "material" or "supplies
and sec. 59,08 (1) requiring competitive bidding not
applicable; separate "hospital account" not authorized;
annual appi'opriation for county hospital mandatory un
der sec. 46.18 (11). Non-budgeted appropriation require.^
two-thirds vote under sec. 65 90 (5) (a); county board
cannot tie hands of future board; trustees of county
hospital can be authorized to buy machinery 69

Insurance—Group life insurance plan based on eleven "major
industries" is outside scope of sec. 206.60 (4) 16

Insurance—-47 O.A.G. 16 supplemented and meaning of "in
the same industry" in sec. 206.60 (4) constinied and ap
plied to specific situations 326
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WORDS and phrases—(Continued) Page
Insurance —^Bonds—^Bonds issued by housing authorities,

though secured by pledge of U. S. Government and quali
fying as legal investments under sec. 219.06 (1), are not
acceptable as deposits of securities by insurers under
sec. 209.01 (3) 248

Insurance-Licenses—^"Proper exchange of business'* permitted
by sec. 209.04 (5) does not include solicitation by an
insui'ance agent of insurance in a company for which he
is not licensed, but only the negotiation and effecting of
such insurance in the occasional situation where insur
ance desired by a prospect is not placeable with a com
pany for which he is licensed 193

Insurance—Warranty—Used-car "warranty" plans are insur
ance 242

Intoxicating liquors—Minors—Sec. 176.30 (1) absolutely pro
hibits the sale or furnishing of intoxicating liquor to a
minor, even though he be lawfully present on the li
censed premises under the conditions prescribed by sec.
176.32 (1) 203

Licenses—^Motor vehicle dealer—Any persons, firm, or cor
poration, which is in the business of leasing motor ve
hicles to the public is a "motor vehicle dealer" within
the meaning of sec. 218.01 (1) (a) and must have an
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