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Real Estate Brokers' Board—Powers—Wisconsin real

estate brokers' board has power under sec. 136.04 (1),
Stats., to issue rules defining "improper practices" appli
cable both to real estate brokers and business opportunity
brokers.

January 6, 1954.

Wisconsin Real Estate Brokers' Board.

You state that during the past several months certain
real estate brokers and business opportunity brokers have
initiated the practice of demanding advance retainer's fees
which are not refundable and which, upon the subsequent
sale of the listed property, are deductible from the agreed
commission. You state further that complaints have been
received from Wisconsin residents which claim that once

such advance fees have been paid, there has been little or
no activity with reference to the future sale.

You inquire whether the Wisconsin real estate brokers'
board may adopt a general rule declaring that the demand
for and receipt of such advance fees is "an improper prac
tice" under the provisions of ch. 136 of the statutes.
The Wisconsin real estate brokers' board as an admin

istrative agency of the state of Wisconsin has such powers,
and only such powers, as may be found within the four
corners of the statutes under which it operates. American
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Brass Company v. Board of Health, (1944) 245 Wis. 440,
15 N. W. 2d 27. Accordingly, it is necessary to examine the

statutes to determine if there is a sufficient delegation of
power to your board to authorize the issuance of the con

templated rule.
Sec. 136.04 (1), Stats., reads;

'The board, immediately following the qualification of
the member appointed in any year, shall organize by ap
pointing a secretary and by selecting from its number a
president, vice president and a treasurer, and may promul
gate miles and regulations for carrying into effect the pro
visions of this chapter and for the performance of its duties
and functions.

Such a delegation of rule-making power is uniformly held

valid when adequate statutory standards are established to
guide the agency involved in declaring a rule.

Sec. 136.02, Stats., which requires that brokers be
licensed, concludes with the following sentence:

"* * * Licenses shall be granted only to persons who
are trust\vorthy and competent to transact the business of
a real estate broker or real estate salesman in such manner
as to safeguard the interests of the public, and only after
satisfactory proof thereof has been presented to the board."

Further, under sec. 136.08 (1), Stats., there are set forth
some twelve statutory grounds for the suspension or revo
cation of a broker's or salesman's license. Par. (k) of this
section specifies as a ground for revocation the following:

"Been guilty of any other conduct, whether of the same
or a different character from that specified herein, which
constitutes improper, fraudulent or dishonest dealing;

Similar provisions in regard to business opportunity
brokers are found in sees. 136.20 and 136.25 of the statutes.

On the basis of the foregoing statutes, if your board
should find upon its own investigation that the demand for,

and the receipt of, advance retainer fees by either class of
broker constituted an "improper practice" it can so declare

by rule, and such rule is valid and enforceable, subject to
the review provisions of ch. 227, Stats. That is, in our opin-
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ion, the term "improper" practice, as used in sec. 136.08

(1) (k) and sec. 136.25 (2) (k) is sufficient as a standard
to guide the board in the exercise of the rule-making power
conferred under sec. 136.04 (1).

RGT

Btisiness Opportunity Brokers—Licenses and Permits—A
nonresident corporation operating as a business opportunity
broker, by means of agents in the state of Wisconsin who
hold the corporation out as able to effectuate the sale of
Wisconsin businesses, is subject to the requirements of the
Wisconsin business opportunity brokers' law and must
obtain a license as a broker. The agents of such corporation
must obtain licenses as salesmen.

January 6, 1954.
Boyd a. Clark,

DistHct Attorney,
Waushara County.

You have asked my opinion on the applicability of the
Wisconsin business opportunity brokers' law, that is, sec.
136.19 et seq., Stats., to the following state of facts:
The Business Brokers is a corporation

incorporated in the state of Delaware and having its prin
cipal place of business in Chicago, Illinois. By means of its
agents who travel in Wisconsin, it solicits listings from
Wisconsin owners of Wisconsin businesses which will be

offered for sale on a nationwide market, and holds out to

the Wisconsin owner that it will provide advertising and
promotional service for the purpose of securing a buyer for

his business. The corporation claims that its agents solicit
from the Wisconsin owner only "offers to list" which are

not binding on the corporation until accepted by it at its
home office in Chicago. It appears that the solicitor obtains
from the Wisconsin owner a so-called retainer fee of from

1 to 2 per cent of the total sale price of the property, and
provides in its contract for a total brokerage fee of approxi-
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mately 10 per cent on properties costing $20,000 or less. As
part of a guarantee service bond furnished to the Wiscon
sin owner, it is provided in paragraph 3 of such bond:

"In conjunction with its national newspaper display ad
vertising program Business Brokers
guarantees to include, from copy expertly prepared and
geared to attract buyers, the certificate holder's business
in a minimum of 110 newspapers nationally; it being under
stood that such insertions will include a minimum of two
such newspapers in each state of the 48 states, * * *"

You inquire whether the corporation so doing business,
and its agents operating in Wisconsin, are required to have

a business opportunity broker's license and business oppor
tunity salesmen's licenses under sec. 136.19, Stats.
A business opportunity broker is defined in sec. 136.19

(2) as follows:

"(2) 'Business opportunity broker' means any person,
firm or corporation, not excluded by subsection (3):
"(a) Who for another, and for commission, money or

other thing of value, sells, exchanges, buys or rents, or
offers or attempts to negotiate a sale, exchange, purchase
or rental of any business, its good will, inventory, fixtures
or an interest therein; or
"(b) Who is engaged wholly or in part in the business of

selling business opportunities or good will of an existing
business or who is engaged wholly or in part in the business
of buying and selling, exchanging or renting of any busi
ness, its good will, inventory, fixtures or an interest
therein."

The requirement for a license is set forth in sec. 136.20,
Stats., which reads:

"No person, firm or corporation shall engage in or follow
the business or occupation of, or advertise or hold himself
or itself out as or shall act temporarily or otherwise as a
business opportunity broker or business opportunity sales
man in this state, without first procuring a license therefor
as provided in sections 136.19 to 136.36. * * *"

Sec. 136.29, Stats., provides for the licensing of nonresi
dent brokers.

In our opinion the statute by its express terms applies to
any person who holds himself out in the state of Wisconsin
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as able to effect the sale of a Wisconsin business. Since the

solicitors traveling in Wisconsin are concededly the agents
of the foreign corporation, the foreign corporation is acting
in Wisconsin through its agents and hence is subject to
Wisconsin law.

The validity of the statute so construed appears to be
clearly settled by the case of Robertson v. California, (1946)

328 U. S. 440, 90 L. ed. 1366, 66 S. Gt. 1160.

The Robertson case involved the application of the provi

sions of the California statutes governing insurance com

panies, both domestic and foreign, to an unlicensed agent,

Robertson, and his unlicensed principal. Robertson was con

victed of violating provisions of the California insurance
code, which made it a misdemeanor for an unlicensed per
son to act as agent for a non-admitted insurer in the trans

action of the insurance business, and also for acting as an

insurance agent without a license. This conviction was chal
lenged before the United States supreme court on the
ground that it violated the commerce clause of the federal
constitution. The United States supreme court upheld the
California statutes and stated (90 L. ed. 1366, 1373);

"♦ ♦ ♦ sfjQ accept the regulation for what it purports to
be on its face and by the statute's express declaration,
namely, a series of regulations designed and reasonably
adapted to protect the public from fraud, misrepresentation,
incompetence and sharp practice which falls short of the
minimum standards of decency in the selling of insurance
by personal solicitation and salesmanship. * *

Further the United States supreme court stated, in hold
ing that the foreign company also required a license (90
L. ed. 1366, 1378) :

"* * * [Robertson also makes] the contention that the
state cannot exclude foreign companies, such as the First
National Benefit Society, or their agents, from carrying on
their business in California for failure to meet her reserve
requirements.

"This is the crucial contention. It too is without merit.
The evils flowing from irresponsible insurers and insurance
certainly are not less than those arising from the activities
of irresponsible, incompetent or dishonest insurance agents.
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The two things are concomitant, being merely different
facades of the same sepulchre for the investments and secu
rity of the public. * * *"

It would appear that the evils which might arise from
the solicitation of insurance contracts, either upon lives or
property, by unlicensed agents representing unlicensed for
eign companies are indistinguishable in principle from the
evils which might arise from the solicitation of the listing
of Wisconsin businesses for sale by unlicensed business
opportunity salesmen representing unlicensed foreign busi
ness opportunity brokers.

In a previous case, Hoopeston Canning Co', v. Cullen,
(1943) 318 U. S. 313, 87 L. ed. 777, 63 S. Ct. 602, the court
had previously held that the state of New York had com
plete and extensive power to regulate foreign insurance
companies doing business in the state of New York and in
suring property in the state of New York.

In view of the foregoing, it would appear that the solicitor
agents operating in Wisconsin are subject to the provisions
of the Wisconsin licensing law, sec. 136.20. Further, that
their principal, the corporation in Chicago, may properly be
required to obtain a business opportunity broker's license as
a condition precedent to employing agents in the state of
Wisconsin who, by soliciting offers for listings, hold the cor
poration out as able to effectuate the sale of Wisconsin busi
nesses. In this connection see also, State v. Helwig, (1952)
262 Wis. 299. N. W. 2d 907.
RGT
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Physical Therapy—Certificate of Registration—Sec.
147.185 (2), Stats., created by ch. 411, Laws 1953, and re
lating to educational requirements of applicants for licenses
to practice physical therapy, is applicable as of the date of
graduation of the applicant, who must be a graduate of a
school of physical therapy with standards substantially

equivalent to those of the university of Wisconsin at the
time he graduated.

January 7, 1954.

Dr. a. G. Koehler, Secretary,

Wisconsin State Board of Medical Examiners.

You have called our attention to the provisions of sec.
147.185 (5) of the statutes as created by ch. 411, Laws
1958, and which relates to the licensing of physical ther

apists on the basis of previous practice without examination.
This subsection reads in part:

"(5) registration without examination. The board
may issue a certificate of registration without examination
to any person who applies on or before December 31, 1953,
and who furnishes the board with sufficient and satisfac
tory evidence that, on the effective date of this section he
had practiced physical therapy in this state and possesses
the prerequisites for examination set forth in sub. (2).

Subsec. (2) of sec. 147.185 referred to in subsec. (5)
above provides in part:

"(2) application. An applicant for a certificate of reg
istration as a physical therapist shall file written applica
tion on forms provided by the board. The applicant shall
present satisfactory evidence that he is at least 20 years of
age, is of good moral character, has obtained a high school
education or its equivalent and has been graduated from a
school of physical therapy with standards of education and
training substantially equivalent to that of the university
of Wisconsin. * *

You have inquired whether the educational qualifications
of applicants for license without examination under subsec.
(5) are to be evaluated upon the basis of their equivalency
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to the present-day standards of the university of Wisconsin
or whether it is sufficient if they are equivalent to the stand

ards of the university of Wisconsin as they existed at the
time the applicant graduated from a school of physical
therapy. In this connection you point out that of upwards
of 200 physical therapists presently practicing in Wisconsin
only about 26 have graduated from schools having stand
ards and requirements equal to the present-day standards
of the university of Wisconsin.

Sec. 147.185 is a part of ch. 147 on "Treating the Sick,"
which chapter is commonly referred to as the medical prac
tice act, although it now covers branches of treating the
sick other than medical practice. The primary purpose of
all statutes relating to the licensing of those who treat the
sick is to safeguard the public health. Such statutes are not
intended to create a monopoly except insofar as that may
be an incidental result in protecting the public from the
practice of incompetents.

It is not uncommon nor unconstitutional to set up a so-
called "grandfather's clause" in a new licensing statute
such as sec. 147.185. By the adoption of such a provision,

the legislature deems prior practice to be sufficient evidence
of skill and competency to justify the state in permitting
the continuance of practice without examination and even
without a diploma. Sec. 41 Am. Jur., Physicians and Sur
geons §38.
The troublesome language which must be construed here

is the wording in sec. 147.185 (2) which reads, "and has
been graduated from a school of physical therapy with
standards of education and training substantially equiva
lent to that of the university of Wisconsin."

If the legislature had added the words "at the time the
applicant graduated," the ambiguity would have been
avoided.

It seems likely, however, that this is what the legislature
meant in the light of the somewhat absurd consequences
which would flow from the adoption of a contrary con
struction.

The underlying yardstick set up by the legislature was
equivalency with the standards of the university of Wis
consin, whose standards have increased rapidly over the
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years to keep pace with the rapid growth of developments
in the field of physical therapy.

There would be no point in expecting another school to
meet 1953 standards of the university of Wisconsin back,
let us say, in 1930 when the standards of the university of
Wisconsin were undoubtedly much less exacting than they
were in 1953 when ch. 411 was enacted.
Moreover, if the 1953 standards are to be applied, they

would have to be applied to university of Wisconsin gradu
ates as well as to others, and a 1930 graduate of the univer
sity of Wisconsin would be barred as would a 1952 graduate
if there had been any substantial increase in requirements
in 1953 prior to the enactment of ch. 411.

Also to point up the absurdity of limiting the standards
to those of 1953 and subsequent years, let us suppose for a
moment that an applicant had graduated from some school
other than the university of Wisconsin a few years ago and
that at the time the standards of such school were actually
equivalent to the 1953 standards of the university of Wis
consin but that in the intervening years such school's stand
ards had greatly deteriorated or that the school had gone
out of business. This particular applicant would then have
to be excluded regardless of the excellence of his training
because of things which had happened at his alma mater
long after his graduation and over which he had no control.
No violence is done to the language in the troublesome

clause in sec. 147.185 (2) by construing the standards of
equivalency to be applicable as of the date of graduation,
since the only time element involved or implied is that which
may properly be inferred from the words "and has been
graduated." This speaks as of the time when such event
occurred, be it 1930 or 1940 or 1952 or 1953. To the extent
that these words are qualifying words they apply to and
modify the language immediately following, and the clause
is properly clarified by supplying the obviously intended
words to make it read:

"and has been graduated from a school of physical ther
apy with standards of education and training substantially
equivalent to that of the university of Wisconsin at the time
the applicant graduated."
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Where the construction is elliptical, which is to say that
there is an omission of a word or words that would com

plete or clarify the thought, such word or words as are
obviously necessary to complete the sense will be supplied.
Nichols V. Halliday, 27 Wis. 406.

It is accordingly concluded that the equivalency standards
of the university of Wisconsin provided by sec. 147.185 (2)
are applicable as of the date that the applicant "has been
graduated from a school of physical therapy." It also fol
lows that the same principle governs applicants for licenses
by examination and by reciprocity, since sec. 147.185 (2)
applies to all applicants whether licensed by examination or
on the basis of prior practice or by reciprocity.
WHR

Counties—County Highivay Committee—Potvers—The
authority to contract and expend county funds for the con
struction of a county highway garage is solely within the
powers of the county board as provided for in sec. 59.07
(4) (a) and (c), Stats., and such authority does not exist
in county highway committee members or a county highway
commissioner under the provisions of sec. 83.01 (7) or sec.
83.015 (2). Stats.

Only the county board, under the provisions of sec. 59.07
(2), Stats., has the authority to lease county-owned land;
no such power exists in members of the county highway
committee.

Donald L. Hollman,

District Attorney,
Adams County.

January 11, 1954.

You request my opinion on two questions concerning
actions taken by the county highway commissioner and the
county highway committee of Adams county.

1. Does the county highway committee or the county
highway commissioner, or both, have the authority to erect
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a new building for the storage of the county highway ma
chinery without the authorization or knowledge of the
Adams county board?

2. Does the county highway committee have the power
to lease the Adams county gravel pits to a private contractor
without the express authority or knowledge of the Adams
county board?
In my opinion it is clear that under the present statutes

such actions are invalid. The authority to build and main
tain county buildings is vested in the county board as pro
vided in sec. 59.07 (4) (a) and (c), Stats., which reads as
follows:

"59.07 The county board of each county is empowered at
any legal meeting to:

"(4) BUILDINGS, HIGHWAY GARAGE; MAINTENANCE; PUB
LIC WORK. Build and keep in repair the county buildings and
cause the same to be insured in the name and for the benefit
of the county, and in case there are no county buildings, to
provide suitable rooms for county purposes.
"(a) Provide and designate the location of buildings to

shelter the machinery and equipment used for construction
and maintenance of highways.
"(c) All public work, including any contract for the con

struction, execution, repair, remodeling or improvement of
any public work, building, or furnishing of supplies or mate
rial of any kind whatsoever where the estimated cost of
such work will exceed $1,000 shall be let by contract to the
lowest responsible bidder, such contract shall be let, made
and entered into pursuant to and in accordance with sec
tion 66.29, except that the county board may by a three-
fourths vote of all the members-elect provide that any class
of public work or any part thereof may be done directly by
the county without submitting the same for bids. This para
graph shall not apply to highway contracts which the county
highway committee is authorized by law to let or make."

As was stated in 40 O.A.G. 81, the placing of buildings
to shelter highway machinery in a separate paragraph,
namely (a) above, makes it appear as though these build
ings are of a different status than other county buildings.
However, after analyzing the history of that paragraph, it
is concluded, on page 82, that construction of county build
ings used in connection with highway work is still governed
by all the provisions of sec. 59.07 (4).
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You further state that the county highway committee and
the commissioner did not submit the contracts for bids as
required by sec. 59.07 (4) (c), quoted above. The wording
of that subsection makes it obvious that where the construc
tion costs will exceed $1,000, as in this case they will, bids
are to be obtained. The wording reads:

"All public work, ♦ ♦ * any contract for the construc
tion ♦ * ♦ of any » * * building ♦ *

In the presence of such clear language it is obvious, in my
opinion, that contracts must be let by competitive bidding.
As stated in 36 O.A.G. 229, 230:

"After considering the legislative history of sec. 59.07
(4) (c) which was created by ch. 456, Laws 1945, as well
as its context, we are of the opinion that the proper con
struction of that subsection is to the effect that all con
tracts for the construction, execution, repair, remodeling or
improvement of any public work or building or for the fur
nishing of supplies or material of any kind whatsoever by
a county, must be let by competitive bidding as provided by
sec. 66.29 where the estimated cost will exceed $1,000.

The last sentence of sec. 59.07 (4) (c), Stats., reads;
"This paragraph shall not apply to highway contracts which
the county highway committee is authorized by law to let or
make." That language refers to highway contracts as such,
and is only applicable in reference to contracts relating to
the actual construction of roads.
I find nothing in the wording of sec. 83.01 (7) or sec.

83.015 (2), Stats., relating to the respective powers and
duties of the county highway commissioner and the county
highway committee, which would lead one to conclude that
the action in question is therein authorized. The legislature
has delegated that authority and responsibility to the county
board, not to two subordinate governmental agencies of the
county.

It is not necessary here to determine whether or not the
county board could authorize, by the granting of general
authority, the county highway committee to spend money
for the construction of the building in question. As I read
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your question, there is no claim that there was any delega
tion of such authority. However, if such is claimed to be
granted in the November resolution of the county board,
No. 14 (and in my opinion, no such power is therein given),
the authorization is invalid for the reasons stated in 40

O.A.G. 81, 82-83, citing 38 O.A.G. 54, and quoting there
from. The opinion in 40 O.A.G. 81, 83, then concludes:

"This construction of a new boiler room and the installa
tion therein of a furnace boiler in my opinion does not fall
within the category of maintenance. It involves a major
change and therefore constitutes an improvement or addi
tion to the structure. An expenditure therefore is thus in
the nature of a capital outlay and must be specifically
authorized by the county board itself. In so doing the pro
visions of sec. 59.07 (4) (c) must be followed."

The same rule, in my opinion, applies in this case. As the
court said in Marathon County v. Industrial Comm., (1935)
218 Wis. 275, 281, 260 N. W. 641:

"Unless the acts of the county highway commissioner
upon which the claim of liability is based were authorized
by action of the county board under the statutory provision
first above stated, his acts imposed no liability upon the
county. It is a rule of general application that a county
officer, acting without authority of law, cannot bind the
county by his unauthorized acts. Fernandez v. Winnebago
County, 53 Wis. 247, 10 N. W. 447; Endion Improvement
Co. V. Evening Telegram Co., 104 Wis. 432, 438, 80 N. W.
732. The same rule applies as of course to a county com
mittee, and applies to the acts of the county committee on
roads and bridges and to the county highway commissioner.
That the latter has no authority to bind the county beyond
the powers expressly conferred on him by the statutes to
bind it, is held in Joyce v. Sauk County, 206 Wis. 202, 210,
239N.W. 439. * * *"

Your second question relates to the validity of a lease
whereby the county highway committee leased gravel pits,
owned by Adams county, to a private contractor, without
the authority of the Adams county board. The power to
make leases is in the county board. See sec. 59.07 (2), Stats.,
which reads as follows:
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"59.07 The county board of each county is empowered at
any legal meeting to:

"(2) LEASES, CONTRACTS, CONVEYANCES. Make such leases
(including oil and gas leases), contracts or other convey
ances in relation to lands acquired for public purposes as in
their discretion are in the interest of the public welfare."

Members of the highway committee or the highway com
missioner have no authority to enter into leases which
transfer rights in county-owned property; the lease is there
fore void. In 25 O.A.G. 689, the question was presented as
to whether or not the county was liable for the unauthor
ized acts of one commissioner who attempted to sell county-
owned land. It is stated in that opinion, on page 690:

"it does not appear that the county board, as a body,
sold the land in question but that the sale, if any, was made
by one of the commissioners. If that is the case, the well
settled rule that a county officer not authorized to act may
not bind the county by his unauthorized transactions, would
apply. Marathon County v. Industrial Commission, 218 Wis.
275, 281.
"Thus the county is not bound by the alleged acts of the

commissioner as it does not appear he was ever authorized
to make the sale under discussion. * * *"

In conclusion, in my opinion your analysis of the situa
tion is correct. A county highway committee or a county
highway commissioner may not expend funds for a county
building without the authorization of the county board, nor
may members of such a committee enter into leases affect
ing county property without the express consent and knowl
edge of the county board.
REB
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Circuit Court—Cleric's Fees—Under sec. 10 of eh. 662,
Laws 1953, the clerk of the circuit court upon entry of judg
ment or other disposition of cases commenced prior to the
effective date of ch. 511, Laws 1958, should charge the total
clerk's fee provided by ch. 662 less a credit for the $2 paid
under sec. 59.42 (40) of the 1951 statutes.

January 12, 1954.

Francis L. Evrard,
Corporation Counsel for Brown County,

Green Bay, Wisconsin.

You have called attention to chs. 511 and 662, Laws 1958,
relating to the fees of clerks of circuit courts and other
courts of record, and inquired if the provisions of sec. 10
of ch. 662 are applicable to the payment of fees on entry of
judgment or other disposition of a case commenced prior
to the enactment of ch. 511 but which is terminated subse

quent to the effective date of ch. 662.

Sec. 10 of ch. 662 reads:

"This act shall become effective January 1, 1954. If the
initial fee under s. 59.42 (2) is paid prior to said date, there
shall be no further charge if entry of judgment or other
disposition is made after that date."

The sec. 59.42 (2) referred to in sec. 10 above was un
doubtedly sec. 59.42 (2) as it existed under ch. 511, Laws
1958, at the time of the enactment of ch. 662. Sec. 59.42 (2)
had been repealed and recreated by ch. 511, Laws 1958,
published July 29, 1958. Sec. 59.42 (2) prior to its amend
ment by ch. 511 merely provided for a 10 cent fee "for filing
every paper in a cause, or any paper required by law to be
filed in the office of the clerk of the circuit court." The sec
tion in the 1951 statutes which related to the filing fee at
the time of the commencement of every action or special
proceeding was sec. 59.42 (40) and the fee was $2 in addi
tion to the state tax.
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Under ch. 511, sec. 59.42 (2) provided the following fee
schedule:

"Manner of At commencement At time of entry
disposition of action (excluding of judgment or
of action state tax) other disposition
(a) Cognovit ?6
(b) Divorce, real es

tate foreclos
ure, partition
and quiet title
actions $6 ?6

(c) Other contract
actions $6 $7

(d) Tort actions $6 $8
(e) AH other actions $6 ?6"

Under ch. 662, sec. 59.42 (2) changed the fee schedule as
follows:

"Kind of action or proceeding At time of filing initial
document required for com
mencement of action or pro
ceeding (in addition to state
tax)

(a) Cognovit $6
(b) All special proceedings

independent of an ac
tion taken at the in
stance and for the
benefit of one party
without notice to or
contest by any person
adversely interested $4

(c) All other actions and
special proceedings $8"

It is to be noted that ch. 662 eliminated all fees at the time
of entry of judgment or other disposition of the action or
proceeding except insofar as the charging of a fee is implied
by the wording of sec. 10 quoted above.
This specifically provides that if the initial fee under sec.

59.42 (2) [ch. 511] is paid prior to January 1, 1954 there
shall be no further charge if entry of judgment or other
disposition is made after that date. While the expression
of the intention of the legislature as to what is to be done
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in other eases is by no means clear, the implication in sec.
10 is that there is to be a final charge in all such instances,
the exemption applying only where the initial fee payable
under ch. 511 had been made during the brief time that ch.
511 was in effect. By the expression of the one exemption
the legislature has impliedly excluded others under the doc
trine of expressio unius est exclusio alterius.

This being so, there would appear to be a balance due
where the initial fee was paid prior to the effective date of
ch. 511, with credit to be given for the $2 paid prior to that
date. In other words, the total fees prescribed by ch. 662
are payable in all cases, with the exception of those com
menced during the effective period of ch. 511.

Since sec. 10 indicates an intention not to exempt these
earlier matters from the fees which would otherwise be

payable under ch. 662, the proper fee in each instance
would be that provided for the total fee under ch. 662 less
a credit for the $2 already paid under the old (1951) law.
WHR

Platting Lands—Requirements for Recording—^Various
platting requirements under ch. 236, Stats., briefly dis
cussed.

January 19, 1954.
Rodney 0. Kittelsen,

District Attorney,
Green County.

You have asked my opinion on several questions concern
ing the statutory requirements of ch. 286, Stats., which
must be complied with in order to entitle a plat to be
recorded.

Without detailing the fact situations out of which your
questions arise, we will first summarize the steps which
must be followed in order to entitle a plat to record and
then answer the specific questions raised by your inquiry.
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The steps may be summarized as follows:
1. The land must be surveyed and monumented in accord

ance with sec. 236.03.

2. A final plat must be prepared which must comply with
both the formal requirements and the restrictions, and pro
vide the detail, required by sec. 236.04.

3. In accordance with sec. 236.05, the plat must contain:

(a) The surveyor's affidavit, and (b) the owner's certificate
of dedication.

4. Certificates of unpaid taxes and assessments, signed
by the clerk and treasurer of the municipality where the
land is located and the treasurer of the county, in accord

ance with sec. 236.055, must be obtained.
5. The plat must show the approvals of the governing

bodies in accordance with sec. 236.06, which approvals must

be placed upon the plat within 90 days prior to the time at
which the plat is offered for record, in accordance Avith the
various provisions of sec. 236.06. Under sec. 236.06 (2)

these approvals can be evidenced only by certified copies of
the ordinances or resolutions adopted by the governing
bodies approving the plat, and shall be attached to the final
plat.
Your specific questions will now be answered in order.

1. May a plat be recorded which abuts on a state trunk
highway without the approval of the state highway com
mission?

The answer to this question is clear from the provisions
of sec. 236.06 (1) (j). Stats., which specifically designates
the state highway commission as one of the governing
bodies which must approve a plat, with certain exceptions
which appear not to be applicable in your county.
In 34 O.A.G. 290, the attorney general stated that in view

of sec. 236.06 (3) a plat recorded without the necessary
approvals has no validity whatsoever.

2. You state that the plat was approved by the common
council of the city of Monroe under date of December 6,
1952, and inquire whether it is now possible to place the
approval of the highway commission on the plat and thereby
validate it.
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Again the answer under the statute is clearly, "No." Sec.
2S6.06 (S) definitely places a statutory limit of 90 days
between the first approval and the recording date.

3. You ask what can now be done to validate a plat which
has been handled as described in the first two questions.
The plat should be withdrawn from the register of deeds,

submitted to the common council of the city of Monroe for
approval, and approval by a certified copy of a resolution of
the state highway commission obtained, and the plat re-
oflfered for record all within a period of 90 days.
If there is any suggestion that the register of deeds re

fuses to release the plat, you may well point out to the reg
ister of deeds that under the provisions of sec. 236.06 (5)
the register of deeds was not entitled to receive the plat for
record, its alleged recording has no validity whatsoever,
and in view of the penalties provided by the quoted statute
it would appear highly advisable for the register to sur
render the plat for proper subsequent handling. Accord
ingly, it appears that your suggestion that the prior plat be
vacated need not be considered, since in fact there is no plat
validly recorded to be vacated.

4. You ask if the city planning commission is a governing
body whose approval must appear on the plat.
There is nothing in the language of sec. 236.06 which re

fers in any way to the city planning commission as a gov
erning body whose approval is necessary.

5. You inquire whether a statement on the plat "approved
by Wisconsin State Highway Commission this 5th day of
June, 1953, O. J. Hughes—^^Secretary" is a sufficient
approval.
As has been indicated above, under sec. 236.06 (2) the

approval must be evidenced by a certified copy of the reso
lution adopted by the governing body approving the plat. It
would appear that the quoted sentence is insufficient to
comply with this statute.

6. You inquire how the owner's certificate can be exe
cuted and sworn to when the owner is a corporation.
A corporation can act only through its agents duly

authorized. It would appear that the owner's certificate in
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the case of a corporation should be made in the name of the
corporation by its president and secretary with a statement

that they are properly authorized so to act. Since the cer
tificate is a dedication, the corporate seal should be indi
cated as prescribed in sec. 370.01 (37).

7. You inquire whether names must be typed under
signatures.

While under the provisions of sec. 59.51 (1) the register
is not required to accept for record any documents which
do not have the names of the parties plainly printed or
typewritten thereon, it is provided in sec. 59.515 that the
validity of the record of any instrument is not lessened by
the failure to type or print such names on the instrument.
In closing you ask general questions in regard to certain

notary seals and seals of governing bodies without specify
ing the instrument on which you assume such seals should

be placed. In view of the lack of such specification of facts,
no general answer to such question will be attempted. You
may find that, in view of the foregoing, upon examination

of the statutes, these questions will clarify themselves.
ROT

County Court—Register in Probate—^Register in probate
appointed pursuant to sec. 253.27, Stats., who acts as court
reporter in county court and juvenile court without having
been appointed court reporter under sec. 253.33, Stats., is
not entitled to additional compensation for services as court
reporter nor to the fees for transcripts mentioned in sec.
253.33 (3), Stats. Reasons for official appointment of county
court reporter discussed.

January 21, 1954.
Raymond H. Scott,

District Attorney,
Taylor County.

You have inquired whether the register in probate
appointed by the county judge pursuant to sec. 253.27,
Stats., is entitled to additional compensation for her serv-
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ices in acting as court reporter, either in the county court
or the juvenile court, in the absence of an official appoint
ment as reporter. The question is also raised as to whether
the register in probate would be entitled to any fees for the
making and filing of a transcript of testimony in county
court or juvenile court, in the absence of an official appoint
ment as reporter by the judge.

Sec. 253.27, Stats., so far as material here, provides that
the county judge may appoint a register in probate who
shall perform such duties as the judge may direct. If the
county board does not fix the salary of the register in pro
bate, the judge shall compensate him for his services. As
we understand it, the county board of your county has fixed
the salary of the register in probate.

Sec. 253.33, Stats., relating to the county court reporter,
as amended by ch. 61, Laws 1953, sec. 130, provides:

"(1) appointment, oath, duties. The judge of the
county court may appoint, and remove at pleasure, a re
porter to take the testimony in contested matters and may
require him to file a transcript of such testimony. Every
person so appointed is an officer of the court, and shall dis
charge such duties as the court or judge thereof shall re
quire, and before entering upon his duties shall file his
official oath in such court.
"(2) Such reporter shall be paid by the county for his

services such compensation as the county board shall direct.
[Quoted from 1953 session laws.]
"(3) transcript of testimony. Such reporter shall fur

nish to any party a transcript of the testimony taken by
him in any matter or proceeding mentioned in this section
upon being paid therefor the fees provided by law for tran
scripts of testimony in circuit court."

Under sec. 48.01 (2) (b). Stats., judges of the courts of
record in the county designate one of their number to act
as juvenile judge, and under subsec. (3) his clerk and
stenographic reporter shall be respectively the clerk and
reporter of the juvenile court.
You state that the county judge, who is also the juvenile

judge, has made no appointment of either a county court
reporter or a juvenile court reporter.
Under the circumstances we concur in your conclusion

that the register in probate is entitled to no additional com-
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pensation when rendering services as a court reporter for
either the county or juvenile court nor for transcripts of
testimony taken in said courts.

While these specific questions have not heretofore been
considered by this office it has been concluded that where a
county court reporter has been appointed under sec. 253.33,

Stats., he is entitled to the fees for transcripts therein pro
vided. 23 O.A.G. Ill; 31 O.A.G. 219. The implication is that
this would not be true in the absence of an official appoint
ment under sec. 253.33.

It is a truism that a public officer takes his office cum
onere, and is entitled to no salary or fees except those which
the statute provides. Hent-y v. Dolen, 186 Wis. 622, 624.

Also it should be noted that even though the county judge

names the register in probate as county court reporter, this
alone would bring no additional compensation in the ab
sence of county board action, although it would permit the
reporter under subsec. (3) to charge for transcripts fur
nished to parties.
While the point is not raised in your inquiry, we suggest

that some consideration be given to the designation of the
register in probate as county court reporter (leaving the
element of additional compensation, if any, to the county
board) for the reason that in the absence of such designa
tion questions may be raised as to the authenticity of rec

ords on appeal, in that the register in probate would not be
able to certify to the correctness of the transcript as official
court reporter. We do not wish to be understood here as
passing upon the merits of such a controversy should it
arise, but in the interests of orderly procedure it would
seem that where a person purports to act as official court
reporter he should have such designation, rather than to
have his transcripts left open to challenge in litigation that
could be both expensive and prolonged regardless of out
come. See sec. 327.11, Stats., which permits the transcript
of the official reporter to be used as a correct statement of
the evidence and proceedings had on a trial or hearing. This
statute could not be used under the arrangement existing
in your county. Wells v. Chase, 126 Wis. 202.

Not only this, but such designation of an official court
reporter would eliminate disputes over charges for tran-
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scripts which are now open to challenge because of an ab
sence of compliance with sec. 253.33, Stats. Conceivably also
under the present arrangement a party to litigation could
be refused a copy of the transcript on the grounds that
copies need be furnished only where there is an official court
reporter appointed pursuant to sec. 253.33. The rights of
litigants to obtain copies of transcripts should not be so left
to whim and caprice. In effect, the fair if not obvious in-
tendment of sec. 253.33 is that an official court reporter
should be named to take testimony in contested matters and
that otherwise the record may be subject to possible attack
and serious disputes may arise over the furnishing of
transcripts.
WHR

Constitutional Law—Appropriations and Expenditures—
State Board of Pharmacy—^The $1,500 allotted by sec.
20.46 (3), Stats., to the state pharmaceutical association
out of the appropriation made to the state board of phar
macy for the execution of its functions, may not be used for
other purposes. To construe the statute otherwise could re
sult in the expenditure of public funds for private purposes
contrary to constitutional limitations.

January 22, 1954.
E. C. Giessel, Director,

State Department of Budget and Accounts.

You have inquired whether you may properly audit and
allow certain vouchers presented to you by the secretary of
the state board of pharmacy, calling for payments of $125
each for the months of July through December, 1953, to the
Wisconsin Pharmaceutical Association for the following
stated purpose: "Services to the pharmacy profession rela
tive to the promotion of professional standards through
educational activities such as professional relations, meet
ings, conferences, and talks before high school audiences
and other groups,"
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These vouchers are submitted under sec. 20.46 (3), Stats.,
which reads:

"20.46 All moneys collected or received by each and every
person for or in behalf of the state board of pharmacy shall
be paid within one week after receipt into the general fund,
and are appropriated therefrom for the execution of the
functions of the board. Of this there is allotted:
"(3) $1,500, to the state pharmaceutical association."

Subsec. (3) was added to the statutes by ch. 473, Laws
1919, but so far as we know there has been no attempt to
draw upon this appropriation until now. The records of the
Wisconsin legislative reference library furnish no informa

tion relating to the legislative history of this particular
enactment.

Your inquiry in essence presents two questions as you
have indicated, although we are going to take the liberty
of rewording your questions and reversing their order.

The first question is whether the proposed expenditure
comes within the language of the appropriation and the
second question is whether the statute constitutes an appro
priation of public funds for a private purpose contrary to
constitutional limitations.

In answering the first question it must be kept in mind
that appropriation statutes are strictly construed and that
no money may be paid out of the state treasury except in
pursuance of an appropriation by law. See art. VIII, sec. 2,

Wis. Const.

The only purpose expressed in the appropriation made by

sec. 20.46 is "for the execution of the functions of the

board." The fact that $1,500 of the appropriation is allotted
to the state pharmaceutical association in no way changes
or broadens that purpose. At the most it constitutes authori
zation to the board to utilize the association as its agency to
the extent of $1,500 in carrying out the board's activities.
Nowhere in ch. 151, Stats., under which the pharmacy board
operates, is there any authorization to carry on pharma
ceutical educational activities so far as the general public is
concerned by giving talks before high school audiences and
other groups. The board does have the right under sec.
151.01 (3) and presumably could utilize facilities of the
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association in the employment of "inspectors, special in
vestigators, chemists, agents and clerical help for the pur
pose of carrying on the work of the board" and it has the
right to employ an attorney when it deems necessary,
although such particular employment would also require the
governor's approval under sec. 20.81.

However, at least without further and specific itemization
supported by proper receipts, invoices, purchase orders, or
contracts, etc., it would be impossible to conclude that the
vouchers presented would sustain a proper claim under sec.
20.46 for the execution of any of the functions of the board
under ch. 151.

If we are correct in this analysis the vouchers in question
should not be honored as not coming within the statute, but
even if we are wrong in this position and the appropriation
of the $1,500 to the association is not restricted to functions
of the board itself but is an independent and unrestricted
appropriation of $1,500 to a private corporation, the appro
priation would be of doubtful validity because it is not for
a public purpose. In the absence of definitive language as to

the public purpose for which the association is to use the
$1,500, it could conceivably be spent for any purpose, how
ever private, that the officers of the association might de
vise. The validity of the statute cannot be measured by the
use to which the money was actually put, however public
and laudable that use might be.
The validity of an appropriation must be judged by the

validity of any tax which might be levied to support it, and
for the state to appropriate public money for a private pur
pose would be to take the property of one citizen or group
of citizens without compensation and to pay it to others,
which would constitute a violation of the equality clause as
well as the taking of property without due process of law.
See State ex rel. W.D.A. v. Dammann, 228 Wis. 147; Curtis's
Admr. v. Whipple, 24 Wis. 350; Whiting v. Sheboygan &
Fond du Lac R. Co., 25 Wis. 167; Citizens* Sav. <fe L. Assn.
V. Topeka, 87 U. S. 655.

It must be remembered also that individual pharmacists
from whose examination fees, drug store permit fees and
license fees, the appropriation made by sec. 20.46 is de
rived, are not required to belong to the Wisconsin Pharma-
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ceutical Association, a purely private and unofficial organi
zation. The legislature has set up no standard for any pro
gram the association might undertake, nor has it delegated
to the pharmacy board the authority to approve the pro
gram of the association. This makes in effect the right to
practice pharmacy dependent upon enforced contributions
which are used in part at least to finance the unregulated
activities of a private association uncontrolled by either the
phaimacy board or pharmacists who are not members. Un
der the doctrine of State ex rel Week v. State Board of
Examiners in Chiro-practic, 252 Wis. 32, this could be an
improper exercise of the police power as well as a taking of
property without due process of law and a violation of the
equality clause within the meaning of the W.D.A. case,
sivpra, and other cases cited above in connection therewith.

It is true, of course, that the legislature may utilize a pri
vate agency to carry out a public purpose but the question
always in a particular case is whether it has done so, and
we are unable to conclude here that the public purpose test
has been satisfactorily met.
To elaborate on this conclusion we direct your attention

to 38 O.A.G. 202, for a very detailed discussion of state
appropriations to private associations for promotional pur
poses and the constitutional limitations which apply to such
appropriations. In addition, mention might be made of a
number of statutes wherein the public purpose of the appro
priation is spelled out one way or another in a manner that
is entirely absent in the statute under discussion.

For instance, sec. 20.16 makes an appropriation from the
general fund to the state historical society. However, sec.
44.01 specifically makes the society an official agency and
trustee of the state.

Sec. 20.61 makes a large number of appropriations from
the general fund to various agricultural societies and asso
ciations. All of these, however, carry the wording "as pro
vided in sec. 94.80" or similar language. Sec. 94.80 requires
these societies and associations to file annual reports with
the state department of agriculture setting forth receipts
and disbursements and such other information as the de

partment may require. The department must be satisfied
that their operations have been efficiently conducted "and
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in the interest of and for the promotion of the special agri
cultural interests of the state and for the purpose for which
the society was organized." Then the department of agri
culture files a certificate with the director of budget and
accounts who draws his warrant and the state treasurer

pays to the societies the amounts appropriated by sec. 20.61.
Perhaps other illustrations could be furnished but the

foregoing sufiiciently emphasize the contrast with sec. 20.46
(3) and the constitutional difficulty that may be encoun
tered if the appropriation be construed as an unrestricted
one without a designated public purpose rather than as an
appropriation restricted to carry out the functions of the
state pharmacy board, and as we have already pointed out,
the vouchers on their face do not purport to represent any

expenditures incurred in executing the statutory functions
of the pharmacy board.
At any rate, and without attempting to fully resolve the

questions raised either one way or the other, the wise prac
tice of refusal to audit in doubtful cases should be followed
by you in this Instance as has been done in numerous other
situations recently, leaving the claimant to appropriate
legal proceedings to establish the validity of the appropria
tion and the correctness of the claim presented under such
appropriation.
WHR

Marketing and Trade Practices—Unfair Sales Act—Pro
vision of sec. 100.30 (6) (g). Stats., excepting price of mer
chandise "made in good faith to meet competition" from
prohibitions of unfair sales act, construed.
Proof of sale below cost is prima facie evidence of crim

inal intent, under sec. 100.30 (4), Stats., unless justified by
one of the exceptions in subsec. (6).

January 25, 1954.

Donald N. McDowell, Director,
State Department of Agriculture.

You have requested an opinion with reference to the
meaning of the unfair sales act, sec. 100.30, Stats., upon a
question which you state as follows:
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"Some of the large merchandising chains manufacture or
otherwise produce certain staple grocery items such as
bread, flour, coffee, canned milk, salad dressing and the like.
They thus have no 'invoice cost' as that term is used in Sec
tion 100.30. They generally sell such articles at a price
which is lower than the price at which independent mer
chants can sell similar items marketed under the trade name
or trade-mark of another manufacturer.
"Listed among the exceptions in Section 100.30 is the

provision, (6) (g), that the statute is not applicable where
'the price of merchandise is made in good faith to meet
competition.' Specifically our question is this: When chain
grocers sell items, such as those listed above, of their own
manufacture and under their own exclusive trade names,
may other grocers sell similar but other branded items 'be
low cost' to meet the competition of the chains?"

The nature and purpose of the unfair sales act must be
taken into consideration in arriving at an answer to your
question. The policy of the act is stated in sec. 100.30 (1) in
part as follows:

" (1) Policy. The practice of selling certain items of mer
chandise below cost in order to attract patronage is gen
erally a form of deceptive advertising and an unfair method
of competition in commerce. * * *"

Subsec. (2) contains definitions and need not be consid
ered in this opinion. Subsec. (3) provides as follows:

"(3) ILLEGALITY OF LOSS LEADERS. Any advertising, offer
to sell, or sale of any item of merchandise either by retailers
or wholesalers, at less than cost as defined in this section
and any advertising, offer to give, or gift of any item of
merchandise contingent upon the sale of any other item of
merchandise, with the intent, or effect of inducing the pur
chase of other merchandise or of unfairly diverting trade
from a competitor, impairs and prevents fair competition,
injures public welfare, and is unfair competition and con
trary to public policy and the policy of this section."

Subsec. (4), which defines the criminal offense created
by the statute, provides in part as follows:

"(4) penalties. Any retailer who, with the intent of in
ducing the purchase of other merchandise or of unfairly
diverting trade from a competitor or otherwise injuring a
competitor, shall advertise, offer to sell, or sell at retail any
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item of merchandise at less than cost to the retailer as de
nned in this section; * ♦ * shall be fined not less than $50,

than $500 for the first offense and not less than
$200 nor more than $1,000 for the second and each subse
quent offense, or, for each offense, imprisoned not less than
one month nor more than 6 months, or both. Evidence of
any advertisement, offer to sell, or sale of any item of mer
chandise by any retailer or vvholesaler at less than cost as
defined in this section shall be prima facie evidence of in
tent to induce the purchase of other merchandise, or to
unfairly divert trade from a competitor, or to otherwise
injure a competitor"

Subsec. (5) provides for enforcement by injunction, and
subsec. (6) creates certain exceptions in part as follows:

"(6) exceptions. The provisions of this section shall not
apply to sales at retail or sales at wholesale where:

«* * *

"(g) The price of merchandise is made in good faith to
meet competition;

II* * * n

No judicial construction of the exception about "meeting
competition" has been found which bears upon this problem.
It seems clear that the question is essentially one of fact
(cf. Federal Trade Comm. v. A. E. Staley Mfg. Co., (1945)
324 U. S. 746, 758, 65 S. Ct. 971, 976, 89 L. ed. 1338) and
that the exception must be construed in the light of the pur
pose and intent of the rest of the statute, which may be suc
cinctly stated to be to prevent the use of loss leaders as bait
to attract customers. Whenever an article is advertised and
sold below cost it is presumptively a loss leader, unless it
comes within one of the exceptions. Under what conditions,
therefore, may an article be sold below cost "to meet com
petition"?
Examination of a substantial number of cases defining

"competition" indicates that the three following definitions
are typical:

"* * * Competition exists only where both parties are
soliciting purchasers of similar goods in the same territory
at the same time." Silbert v. Kerstein, (1945) 318 Mass
476, 62 N. E. 2d 109, 111.
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i< fi'Competition' is defined as 'the act or proceeding of
striving for something that is sought by another at the
same time; a contention of two or more for the same object
or for superiority; rivalry as between aspirants for honors
or for advantage in business.' Funk & Wagnalls' Standard
Dictionary." Mevchants' Ndt. Bank v. Dawson County,
(1933) 93 Mont. 310,19 P. 2d 892, 896.

"* * * Competition implies a struggle for advantage
between two or more forces, each possessing in substantially
similar if not identical degree, certain characteristics essen
tial to the contest; and as used in political economy, is thus
defined in Funk & Wagnalls' dictionary; 'An independent
endeavor of two or more persons to obtain the business
patronage of a third by offering more advantageous terms
as an inducement to secure trade.'" Schill v. Remington
Putnam Booh Co., (1941) 179 Md. 83, 17 A. 2d 175, 178.

It is apparent that the legislature did not mean to permit
sales of one type of item below cost in order to meet com
petition in another item. Such conduct, in fact, is the very
evil against which the law was directed. For example, sup
pose dealer A finds himself being undersold by dealer B in
some specific item of merchandise, such as brand X canned
peas. Assuming that A in good faith believes that B's price
is not itself in violation of the statute, it is apparent that A
may reduce the price of brand X canned peas to the price
set by B, even though as to A that price is below cost. But
A cannot retaliate by selling some other quite unrelated
item, for example shoe polish, below cost, in order to meet
competition in the field of canned peas. This much appears
to be certain. The competition must be in the same or similar
goods.

It may also be pointed out that a dealer in Madison, Wis
consin, would not be justified in cutting his price for brand
X canned peas to a point below cost in order to meet the
price for which that article is being sold in Milwaukee or
Chicago, even though newspapers carrying the advertised
price in the latter two cities may be circulating in Madison.
The competition must be for business patronage in the same
territory. 37 O.A.G. 420, 422.
The question which you have submitted, however, is not

quite so simple. It involves competition between articles
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which are similar but not identical and which, moreover,
attract customers by reason of different brand names.
In the case of bread, for example, we are informed that a

certain large grocery chain sells its own bread under its
own brand name for 19 cents a loaf in a certain trading
area, and also purchases bread manufactured by local bak
ers, which it sells for 25 cents a loaf. Some customers do
not want the bread manufactured by the chain and are will
ing to pay 6 cents more for bread manufactured by local
bakers.

Now the question is whether competing grocers, who buy
the bread of local bakeries for 21 cents (which bread they
have been selling for 25 cents and which the chain con
tinues to sell for 25 cents) may sell it for 19 cents "to meet
competition" from the bread manufactured and sold by the
chain.

In view of the fact that the bread of the local bakers
apparently has sufficient appeal to customers so that it can
be sold by the chain itself for 6 cents more per loaf than the
price of the chain's own bread, it seems apparent that there
is no such identity as would justify independent dealers in
cutting the price of local bread to compete with what the
public evidently considers an inferior product. If a loaf for
which at least some members of the public are willing to
pay 25 cents were to be advertised and sold for 19 cents, it
would be quite apparent that it was being used as a loss
leader and that the claim that the price was cut in good faith
to meet competition could not be sustained.

9^ other hand, if a product produced and sold by achain is in actual price competition with a product of like
quality and size produced by someone else and sold by com
peting retailers, then the competing article could lawfully
be sold at the same price as the chain article, even though
that be below "cost to retailer" as defined in the statute. In
that case it would not be a loss leader used as bait to get
customers, but would be priced in accordance with competi
tive conditions in the trade.
As pointed out above, these are questions of fact which

have to be determined in each specific case. The same point
was made in 37 O.A.G. 420, 422, dealing with the exception
of "hona fide clearance sales," sec. 100.30 (6) (a),
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In that opinion, however, it was stated that in criminal
prosecutions "the state must prove an intent to violate the
statute beyond a reasonable doubt," citing State v. 20th Cen
tury Market, (1940) 236 Wis. 215, 294 N. W. 873, and State
ex rel. Heath v. Tankar Gas, Inc., (1947) 250 Wis. 218, 26
N. W. 2d 647. The statement is technically true, but it should
be pointed out that after the decision in the 20th Century
Market case, subsec. (4) was amended to make the sale be
low cost prima facie evidence of the intent required. The
Heath case does not deal with this question. It appears that
under the present statute proof of sale below cost, not
shown to be included in the statutory exceptions, is a prima
facie case of violation without further proof of criminal
intent. State v. Ross, (1951) 259 Wis. 379, 385-386, 48
N. W. 2d 460.

WAP

Automobiles and Motor Vehicles—Motor Vehicle Depart
ment—Allotment of Registration Fees to Municipalities—
Under sec. 86.35 (1), Stats. 1953, the 11 per cent allotment
therein provided is applicable only to the fees collected for
the specific vehicles registered under sec. 85.01 (4) (c).
Stats. All moneys collected under the other paragraphs spec
ified in sec. 85.01 (4), Stats., are subject to the 20 per cent
allotment rate.

January 25, 1954.

Motor Vehicle Department.

You request my opinion upon the following question:

"[Under sec. 86.35 (1), Stats., as renumbered and
amended by ch. 636, Laws 1953] are we to allot 20 per cent
of all fees collected under 85.01 (4) (cc), 85.01 (4) (cd),
85.01 (4) (dm), 85.01 (4) (e), 85.01 (4) (f), 85.01 (4)
(cm) and 85.01 (4) (eL) ? All of these are various classes
of trucks, tractors, trailers, semitrailers and farm trucks,
and as you will note are licensed under sections other than
85.01 (4) (c)."
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Your question calls for my opinion as to the meaning of
eh. 636, Laws 1953, which reads as follows:

"86.35 (1) From the appropriation made by s. 20.49 (8)
there shall be allotted annually on December 15, 1954, and
annually thereafter, to each town, village and city, a privi
lege highway tax in an amount as herein set forth in lieu of
the general property tax assessed prior to 1931 on motor
vehicles. Each town, village and city shall receive an amount
equal to 11 per cent of the net registration fees derived from
motor vehicles customarily kept in such town, village or city
in the fiscal year ended the previous June 30 and registered
under the provisions of s. 85.01 (4) (c) and 20 per cent of
the net registration fees derived from all other motor vehi
cles registered under s. 85.01, but in no case less than the
approximate amount collected by said municipalities from
the property tax on motor vehicles levied in the year 1930
as computed under ch. 22, laws of 1931. On December 15,
1953, the allotments to municipalities in lieu of general
property tax on motor vehicles shall be made according to
s. 20.49 (2) of the 1951 statutes."

It is my opinion that the 11 per cent allotment is appli
cable only to the fees collected for the specific vehicles reg
istered under sec. 85.01 (4) (c) as repealed and recreated
by ch. 320, Laws 1953. All moneys collected under para
graphs (cc), (cd), (dm), (e), (f), (cm) and (eL) are sub
ject to the 20 per cent allotment rate. This is so by virtue
of the plain, unambiguous language of the statute. There
appears to be no reasonable basis for any other interpreta
tion.

SGH
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Platting Lands—Requirements for Recording—The term
"drawn" as used in sec. 236.04 (3), Stats., does not mean
"printed."

January 26, 1954.
Herbert J. Mueller,

District Attorney,
Winnebago County.

You have inquired whether a plat printed with a proper
ink and on the proper paper by means of a metal plate or
die is entitled to record under the provisions of sec. 236.04
(3), Stats., which requires that the plats be "drawn." The
statute in question reads as follows:

"All plats shall be dratvn with waterproof nonfading black
ink on a scale showing not more than 100 feet to an inch,
and the scale used shall be indicated on the plat graphically."

Essentially your question is whether the word "drawn"
means, or may be interpreted to mean, "printed."
In my opinion it cannot.
It is one of the elementary rules of statutory construc

tion that ordinary words used in a statute must be given a
common, ordinary or approved meaning. Van Dyke v. Mil

waukee, 159 Wis. 460, 146 N. W. 812; Sharpe v. Hasey, 134
Wis. 618,114 N. W. 1118.
This rule is confirmed by our Wisconsin statutes. Sec.

370.01 (1) provides that:

"All words and phrases shall be construed according to
common and approved usage; but technical words and
phrases and others that have a peculiar meaning in the law
shall be construed according to such meaning."

The word "draw" or "drawn" has no technical or peculiar
meaning in law. The transitive verb "draw" of which
"drawn" is a past participle is defined in Webster's New
International Dictionary, 2d Ed., as follows:

"14. To produce by, or as if by, tracing a pen or other
instrument of delineation over a surface; as, to dratv a line
or picture; also, to represent by lines drawn; to make thus
a picture of; to delineate;"
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Further, in the same dictionary, the term "drawing" is
defined:

"3. a. The act or part of representing an object or out
lining a figure, plan, or sketch, by means of lines; delinea
tion, as by pen, pencil, or crayon; drafting."

Further, the primary meaning of the verb "draw" as
shown by all of the definitions of the word when used as a
transitive verb is given by Webster as follows:

"1. To cause to move continuously forward by force ap
plied in advance of the thing moved; to pull; drag; to cause
to follow; tojiaul in a cart or wagon;"

That is, in its primary meaning the word "draw" is syn
onymous with "pull." When used in reference to the produc
tion of a pictorial representation, it refers to such a repre
sentation made by drawing or pulling a pen, stylus, pencil,
crayon, or other writing instrument over the surface of the
material which is to receive the impression.
The term "printing" on the other hand from the time of

Johannes Gutenberg has always referred to the production
of a representation by a single impression of a previously
prepared type plate or die.
Under the circumstances it would appear to me to be an

act of legislation to declare that the word "drawn" as used
in the statute has the same meaning as the word "printed."
Whether a printed plat might ultimately be held by our

court to be a substantial compliance with the terms of the
statute is a question that can be decided only by the court
itself. In the case of Superior v. Northivestern Fuel Co.,
(1917) 164 Wis. 631, 161 N. W. 9, the court held that the
platting statute should be given a broad construction and
that substantial compliance therewith would be sufficient.
However, this case did not discuss the precise question in
volved herein.

In any event, the doctrine of substantial compliance is not
applicable at the time a plat or other document is tendered
for record. It is a doctrine, equitable in nature utilized after
the fact to waive minor defects in proceedings which other
wise might cause severe financial loss all out of proportion
to the significance of the deficiency complained of. When,
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however, a particular procedural requirement of a statute
is under scrutiny, and a ministerial officer must decide
whether the specific requirement has been complied with, it
would appear both unsound and unwise for that officer, or
his counsel, to speculate in advance upon the degree of com
pliance that might satisfy some court at a later date. We
cannot safely assume that a printed plat would be in sub
stantial compliance with the statute.
RGT

Motor Vehicle Department—Traffic Officers—Powers—

State traffic patrol has no authority under sec. 110.07, Stats.,
to make complaints and testify in actions for violation of
county or local traffic ordinances.

February 4, 1954.

Melvin 0. Larson, Commissioner,
Motor Vehicle Department.

You have requested an opinion as to whether a member
of the state traffic patrol is authorized to sign complaints
for violation of county traffic ordinances and to appear in
behalf of the county in court proceedings resulting from
such complaints.

The state traffic patrol exists by virtue of sec. 110.07,
Stats. Subsec. (1) (as amended by ch. 326, Laws 1953) pro
vides in part as follows:

"The commissioner of motor vehicles shall employ not to
exceed 70 traffic officers to enforce and assist in the admin
istration of the provisions of chapters 85, 110 and 194, or
orders, rules or regulations issued pursuant thereto. Such
traffic officers shall have the powers of sheriff in the enforc
ing of the above chapters and section and orders, rules or
regulations issued pursuant thereto. * *

Sec. 110.07 (2) provides in part as follows:

"The traffic officers employed pursuant to the provisions
of this section shall constitute a state traffic patrol to assist
local enforcement officers wherever possible in the regula
tion of traffic and the prevention of accidents upon the
public highways. * * *"
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It will be observed that the state traffic officers have the
duty of enforcing the provisions of chs. 85, 110 and 194,
Stats., "or orders, rules or regulations issued pursuant
thereto." Under sec. 110.06 (1) the commissioner of the
motor vehicle department has power "to make such reason
able and uniform orders, mles and regulations not incon
sistent with law as he may deem necessary" etc. It is those
"orders, rules and regulations" which are contemplated by
sec. 110.07. It is true that under sec. 85.84, Stats., the local

authorities may adopt ordinances, resolutions, rules or regu
lations in strict conformity with the provisions of ch. 85,
but the fact that sec. 110.07 (1) does not refer to ordi
nances and resolutions indicates clearly that the legislature
did not have county and municipal traffic ordinances in mind
when it authorized state traffic officers to enforce "orders,

rules or regulations."
Nor does the provision of sec. 110.07 (2), requiring the

state traffic patrol "to assist local enforcement officers wher
ever possible in the regulation of traffic and the prevention
of accidents upon the public highways," authorize the state
traffic officers to make complaints under local ordinances
rather than under the state law. The state traffic patrol can
extend such assistance to local officers and still make com

plaint under the state law in case of a violation.
Prosecution for violation of county and municipal ordi

nances is governed by the statutes relating to proceedings
in justice courts in civil actions. The statute under which
warrants are issued in such cases is sec. 301.10, which pro
vides in part as follows:

"301.10 The plaintiff is entitled to a warrant to arrest
the body of the defendant upon filing with the justice an
affidavit, made by him or in his behalf, showing to the satis
faction of the justice either:

"(4) That the defendant has incurred a penalty or for
feiture by the violation of some law, specifying the same,
for which the plaintiff has a right to prosecute. The affidavit
shall state the facts within the knowledge of the affiant,
constituting the grounds for a warrant."

In order to commence a piosecution under the foregoing
statute it is necessary that the officer state under oath in
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his complaint "that he is acting in behalf of" the county or
municipality named as plaintiff in the action. South Milwau
kee V. Schantzen, (1950) 258 Wis. 41, 44 N. W. 2d 628.
There is no istatute authorizing members of the state traffic
patrol to act "in behalf of" any county or municipality in
commencing prosecutions for violation of their ordinances.
You are therefore advised that the duties of the state

traffic patrol do not include the swearing out of complaints
for violation of county or municipal traffic ordinances, or
testifying in court on behalf of counties and municipalities
in such actions. Where a state traffic officer makes an arrest,

he should make a criminal complaint for violation of the
state law.

WAP

Automobiles and Motor Vehicles—Occupational Driver's
License—Courts—Clerk's Fees—Under sec. 85.08 (25c),
Stats., petitions for occupational drivers' licenses do not in
stitute actions or special proceedings in the courts but the
proceedings before the judge are administrative. No clerk
fees or suit tax may properly be charged under sec. 59.42,
Stats., or otherwise.

February 23, 1954.
Herbert J. Mueller,

District Attorney,
Winnebago County.

You have inquired whether a suit tax and clerk's fees are

payable in proceedings for the granting of an occupational
driver's license.

Sec. 85.08 (25c) (a) as amended by ch. 338, Laws 1953,

provides so far as material here:

"If a person has had or will have his license revoked be
cause he has been convicted of operating a motor vehicle
while under the influence of intoxicating liquor, and if such
person is engaged in an occupation or trade making it
essential that he operate a motor vehicle, that person may
file with a judge of a court of record or of a municipal court
having criminal jurisdiction in the county of residence a
verified petition setting forth in detail his need for operat
ing a motor vehicle. Thereupon, if the petitioner has not
been convicted of any such offense within the 18-month
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period immediately preceding the present conviction, the
judge may order the commissioner to issue an occupational
license to such person. * * *"

Sec. 260.02, Stats., provides that remedies in the courts
of justice are divided into actions and special proceedings.
Sec. 260.03 defines an action as an ordinary court proceed
ing by which a party prosecutes another party for the en
forcement or protection of a right, the redress or preven
tion of a wrong, or the punishment of a public offense. This
section further provides that every other remedy is a spe
cial proceeding.
Under ch. 662, Laws 1953, sec. 59.42 was amended in

part to read as follows:

"59.42 Except as otherwise provided in the statutes the
clerk of circuit court and the clerk of any other court of
record (in all actions and proceedings civil or criminal
brought under jurisdiction concurrent with the circuit
court, except those handled under essentially justice court
or small claims procedure) shall collect the following fees:

" (2) In civil actions and cognovit judgments at the times
indicated below, for all necessary filing, entering, docketing
and recording, drawing of jurors, swearing of witnesses,
jurors and officers to take charge of jurors, placing cases
on the calendar and taxing costs (but no fee other than suit
tax shall be paid by counties, municipalities or school dis
tricts initially or upon change of venue, nor shall fees other
than suit tax be paid in judicial reviews of industrial com
mission orders or awards; the state shall pay fees but no
suit tax);
"Kind of action or proceeding At time of filing initial doc

ument required for com
mencement of action or pro
ceeding (in addition to state
tax)

"(a) Cognovit $6
"(b) All special proceedings

independent of an ac
tion taken at the in
stance and for the
benefit of one party
without notice to or
contest by any person
adversely interested- $4

"(c) All other actions and
special proceedings— $8"
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The basic question that has to be decided here is whether

a petition for an occupational driver's license is filed in

coiirt so that it becomes an action or special proceeding.

Note that the statute directs that the petition be filed with
a judge of a coui-t of record or of a municipal court, and

note also that it is the judge and not the court who orders

the issuance of an occupational license.
Our supreme court has drawn a sharp distinction between

matters which are heard by the judge rather than the court.

See Tohin v. Willoiv River Power Co., 208 Wis. 262; Breck-
heimer v. Dane County, 209 Wis. 131; Highway Committee

of Jefferson County v. Guist, 235 Wis. 18; State ex rel. De

partment of Agriculture v. Aarons, 248 Wis. 419; and Thiel-

man v. Lincoln County Highway Committee, 262 Wis. 134.

These cases all related to the exercise of the power of
eminent domain under condemnation statutes, but they em
phasize the fact that where, pursuant to statute, proceed

ings are had on an application to the judge rather than the
court, the entire matter is purely statutory so that no judg

ment and no proceeding whatsoever is authorized in court.
Any judgment entered would be void and the judge has no
power to award costs.
In 30 O.A.G. 418, 419, this office expressed a doubt that

the power exercised under sec. 85.08 (25c) was judicial, as
the power is conferred upon the magistrate or the judge
and not upon the court.
The same view was taken by the supreme court in State

ex rel. Marcus v. County Court, 260 Wis. 532, where it was

held that under sec. 85.08 (25c) the "judge" of a court of
record was authorized to order the commissioner of the

motor vehicle department to issue an occupational driver's

license but that the statute conferred no judicial power on
the county or other courts, so that any order issued pur
suant to the statute, including an order to show cause, is
solely an administrative order and not a judicial order. See
also State v. Marcus, 259 Wis. 543, where it was held that

the judge in entering an order directing the issuance of an
occupational license was acting solely in an administrative
capacity and in so acting was without power to punish the
commissioner for contempt in failing to issue the license.
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Since proceedings under sec. 85.08 (25c), Stats., are not
in court, they are neither actions nor special pi'oceedings.
The petition therein mentioned is not i^equired to be filed
with the clerk of the court and the statutes relating to fees
of the clerk of court and suit tax have no application. The
entire matter being administrative and statutory, it is gov
erned by the well known principle that administrative
agencies have only such powers as are expressly granted to
them or are necessarily implied, and any power sought to
be exercised by such an agency must be found within the
four corners of the statute under which the agency pro

ceeds. American Brass Co. v. State Board of Health, 245
Wis. 440. Since there are no statutory provisions for clerk
fees or state tax in a proceeding under sec. 85.08 (25c),
Stats., before a judge acting in an administrative capacity
rather than as a court, none may be imposed.
WHR

Cities—Prisoners in County Jail—Sec. 62.24 (2) (b),
Stats., relating to payment by the city to the county for the
expense of city prisoners in county jails, covers only out-of-
pocket expenses for food, medical care, laundry, and like
items, and does not justify a "lodging" charge based upon
any cost accounting share of salaries, heat, light, gas, water,
insurance, supplies, etc.

February 26, 1954.

John J. Rutchik,

District Attorney,
Kenosha County.

We are informed that a controversy has arisen between
the city of Kenosha and Kenosha county over the pi*oper
interpretation to be given to that part of sec. 62.24 (2) (b),
Stats., reading as follows:

* * Prisoners confined in the county jail or in some
other penal or correctional institution for violation of a city
ordinance shall be kept at the expense of the city and such
city shall be liable therefor."
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The question is as to the proper scope of the word
"expense."

Prior to October 1952, the practice of the county was to
charge the city for food, medical care, and other out-of-
pocket items. Presently there is no controversy as to the
propriety of such charges by the county, but since October
1952, the county has also been billing the city for "lodging"
of prisoners at a figure which is based upon the cost of
salaries, heat, light, gas, water, supplies, laundry, linen,
insurance, and the like.

It is the position of the county that all legitimate ex
penses necessary to the operation of the jail should be in
cluded under the item of "lodging," and the city contends
on the other hand that if the statute is so construed, the
city is in effect paying twice because when the county sets
up its budget and levies a tax therefor it includes all of the
items in the tax which is apportioned among the various
municipalities of the county.
The limitations of the word "expense," as used in this

statute, are by no means clear or express and no attempt
has been made in the statute to set up the expense on any
kind of a cost accounting per capita basis with, for instance,
allowance for depreciation, as is done in some of our stat
utes relating to institutional cases. Perhaps this is a matter
which should receive further legislative study, but in the
meantime the question arises as to why the interpretation
of the statute should suddenly be changed in 1952 without
any change in the wording of the statute.

It has been the rule of construction in this state for more
than 75 years at least that: "Long and uninterrupted prac
tice under a statute, especially by the oflicers whose duty it
was to execute it, is good evidence of its construction, and
such practical construction will be adhered to, even though,
were it res Integra, it might be difficult to maintain it."
Harrington v. Smith, (1871) 28 Wis. 43, 68.
In the present instance the practical construction given

the statute prior to 1952 is not without respectable support.
In State ex rel. Leis v. Ferguson, 149 Ohio St. 555, 80 N. E.
2d 118, 120, it was held that "expense" is that which is ex
pended, laid out, or consumed; an outlay, charge, cost, or
price. "Expense" has been held to mean an actual and hon-



Opinions op the Attorney General 43

est disbursement. H. B. Humphrey Co. v. Pollack Roller
Runner Sled Co., 278 Mass. 850, 180 N. E. 164, 166, and it
has been held, for instance, that "expenses for the care of a
sick person" means only such expenses as pertain to attend
ance, nursing, board, and treatment, and not to expense of
erecting and furnishing a building in which such care is fur
nished. L. H. Kurtz Co. v. Polk County, 136 Iowa 419, 109
N. W. 6.12, 618.

The Iowa case cited above involved a statute relating to a
detention hospital. The sections which provided for impos
ing a charge upon patients detained in the hospital spoke
of the "expense incurred for the care of such persons" and
the court said at p. 618:

* » Given its plainest and most obvious meaning the
phrase 'expenses for the care' of a sick person means only
such expenses as pertain to attendance, nursing, board, and.
treatment, and certainly not to the expense of erecting and
furnishing the building in which such care is furnished. If
a sick person admitted to one of our city hospitals is re
ceived with the assurance that the charge against him will
be limited to the expense incurred in his care while he re
mains an inmate, he could hardly be blamed for manifesting
some surprise if, on being discharged, he finds the cost of
erecting, heating, and furnishing the hospital charged up
in his bill. We are not disposed to enlarge the apparent
meaning of the statute to make possible such an inequitable
result. The patient is not to be, and ought not to be, charged
for any expense other than such as has been reasonably in
curred in his care, giving that term its usual and ordinary
signification. As to other expenses, if any, and especially
expenses made in establishing and fitting up property of a
permanent character which remains the property of the city
or county, while the statute does not in express terms say
they are to be paid by the county, the provision that they
shall be certified to, and audited by, the board of super
visors clearly indicated that such was the legislative intent.
if if ♦>»

In view of the pract'cal construction given the statute
prior to 1952 and following the substance of the reasoning
of the Iowa supreme court, it is our conclusion that the word
"expense" as used in sec. 62.24 (2) (b) relates to actual
out-of-pocket expense by the county for food, medical care,
laundry, and like items and that in the absence of more
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definitive legislation no per capita charge may be made for
"lodging" based upon any cost accounting share of salaries,
heat, light, gas, water, insurance, supplies, etc.
WHR

Public Assistance—Old-Age Assistance Lien—Mortgages
—Merger—Where the value of land on which a county has an
old-age assistance lien under sec. 49.26 (5), Stats., is insuffi
cient to satisfy the Hen. the county may, in lieu of foreclos
ing the lien, take conveyance from heirs of the old-age
assistance beneficiary under circumstances in which merger
by conveyance from mortgagor to mortgagee would be
proper.

March 4, 1954.
Thorpe Merriman,

District Attorney,
Jefferson County.

You have submitted the following facts:

"Recipient of old-age assistance owns real estate in Jef
ferson County on which a lien has been filed; she dies leav
ing no personal property; the total amount of old-age as
sistance granted is $7647.07 and the lien is on real estate
appraised at $5000.00, indicating no surplus beyond the
amount secured by lien, and the only heir releases his inter
est to Jefferson County by Quit Claim Deed which county in
turn, to effect collection, had a Certificate of Heirship Pro
ceeding and proceeds to sell such real estate on public auc
tion receiving the $5000.00 appraised price.
"After deed given, the attorney for buyer objects that

there may be some other claims which would come in as
Hens^agamst this real estate under the wording of a part of
"There is no personal property; the funeral expenses

paid; there are no claims for last sickness even though dece
dent died December 5, 1952; and the total secured claim for
old-age assistance, protected by the lien is about 50^/r more
than was realized on the sale."
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With respect to those facts you ask the following ques
tions :

"Where a county seeks to collect old-age assistance
S^^nted by foreclosure or otherwise, are there any claims
that have priority over such claim under Sec. 49.26 (5) out
side of administration expenses?
"Also, would you indicate whether procedure of Certifi

cate of Heirship is proper in such cases where the heirs rec
ognize the claim is more than the value of the real estate
and are willing to Quit Claim to the county which, in turn,
sells the property to apply on the lien claimed."

As you have pointed out, the supreme court has held that
the lien under sec. 49.26 (4), Stats., is comparable to the
lien under a mortgage. Goff v. Yauman, 237 Wis. 643. The
opinion was given in 27 O.A.G. 751 that it has priority over
unsecured claims against the lienor, even as to claims which
would otherwise have priority in the administration of the
lienor's estate.

The lien is a statutory one, however, so that the extent of
its priority depends on the statutory provisions by which
it is created. There has been a change in that respect since
the above opinion was given. Sec. 49.26 (5) now provides
in part:

'<* * * Such lien shall take priority over any lien or con
veyance subsequently acquired, made or recorded except tax
liens and except that the amounts allowed by court in the
estate of any deceased beneficiary and remaining unpaid
after all funds and personal property in the estate have
been applied according to law, for administration and
funeral expense, for hospitalization, nursing and profes
sional medical care furnished such decedent during his last
sickness, not to exceed $300 in the aggregate, shall be
charges against all real property of such deceased upon
which an old-age assistance lien has attached, and which in
such order shall be paid and satisfied prior to such lien out
of the proceeds derived from such real property upon liqui
dation of such old-age assistance lien * * *."

The priority given by the foregoing provision extends
only to "amounts allowed by court in the estate" of the de
ceased beneficiary. Until a claim has been allowed as pro
vided in the statute, it does not constitute a lien but at best
only a potential lien; and unless the claim falls within one
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of the enumerated classes, as for administration and funeral
expense, etc.. it does not even constitute the basis for a
potential lien.
The opinion was given in 41 O.A.G. 300 that if the per

sonal property of an old-age assistance beneficiary is insuffi
cient to pay debts and costs of administration, sec. 316.01
(1) of the statutes makes real estate which is subject to a
lien for old-age assistance, subject to administration pro
ceedings if such proceedings are undertaken. If petition for
administration is made and granted, sec. 49.26 (5) provides
that certain claims shall have priority over the old-age
assistance lien.

Your factual statement indicates that there has been no
petition for administration. The supreme court held in
Seholl V. Adams, 206 Wis. 174,176, 239 N. W. 452:

* * that no debt or claim against any deceased per
son which was not a lien upon his real estate before his
death shall be a lien upon or valid claim against any such
real estate for the payment of which such real estate can be
sold by an executor or administrator unless certain steps
are taken within three years from the death of such dece
dent. * *

The foregoing decision was based on sees. 315.01 (now
sec. 316.01 (2)) and 315.02, Stats. Under the above decision
the enforcement of any claims having priority to the old-
age assistance lien under sec. 49.26 (5) would be barred
three years after the death of the beneficiary. Until the end
of that period, however, there is a possibility that at least,
the cost of the administration expenses might be charged
against the realty if petition for administration should be
made.

Whether there are any other claims within the classifica
tions given priority by sec. 49.26 (5) would seem to be a
question of fact. If there are none, then no debts of the
decedent could take priority over the old-age assistance lien.
The existence, or lack of existence, of debts having priority
under sec. 49.26 (5) would be established of record by a
judgment on claims in administration proceedings. What
other means might be adequate to satisfy a prospective pur
chaser of the nonexistence of any such claims would doubt
less vary according to the circumstances.
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S6C. 49.26 (7), Stats., provides that old-age assistance
liens shall be enforceable in the manner provided for en
forcement of mechanics' liens. Some of the methods for
enforcement of the lien, including enforcement in admin
istration proceedings, are outlined in 41 O.A.G. 300. Under
proper circumstances a county might, in lieu of foreclosing
its lien, take a conveyance of title from the lienor or his
successors, thus effecting a merger of title by inheritance
and the lien. A conveyance from the heir whose title is evi
denced by a certificate of heirship, however, can convey no
greater interest than he had. In a case where the value of
the realty is insufficient to cover the value of the lien, this
would amount only to an equity of redemption.
In 37 Am. Jur. 429, it is said:

Ordinarily, a transfer of the interest of the mortgagor
in mort^ged property to the mortgagee operates as a
mei^er of the two estates, whether the interest transferred
by the mortgagor to the mortgagee is a legal title or an
equity of redemption. * * *"

See, also, Clark v. Clark, 76 Wis. 306, 45 N. W. 121.
The various limitations upon the power to transfer title

to a mortgagee through merger are discussed upon the
pages of the above text following the excerpt quoted.
Even assuming that the procedure followed effects a valid

merger of the interests of the lienor and lienee, as the re
ported facts indicate is true with respect to the interests
of the county and the old-age assistance beneficiary in your
case, the resulting estate in the realty can be no greater
than the combined interests. The merger cannot extinguish
the interests of third parties which have priority over the
merged interests. See, for example. Crane v. Cook, 61 Wis
110, 20 N. W. 673.
For practical purposes, it might be possible to meet the

requirements of prospective purchasers for protection
against potential claims under sec. 49.26 (5), by some kind
of title insurance, until the right to establish such claims is
wholly extinguished by the lapse of time.
BL
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Public Assistance^County Administration^De Facto
Officers—Officials disbursing social security aids for county
department of public welfare under sees. 46.30 to 46.35,
Stats. 1951, continue to be de facto officers upon the repeal
of those sections by ch. 513, Laws 1953, effective January 1,
1954, where no steps have been taken to reorganize the de
partment under ch. 513 and no new appointments have been
made, and the aids which they have disbursed are subject to
state reimbursement as provided by sec. 49.51 (3) (b),
Stats.

March 4, 1954.

State Department of Public Welfare.

You state that a county agency administering social secu
rity aids was organized and was operating pursuant to sees.
46.30 to 46.35, Stats., immediately prior to January 1, 1954.
As of that date ch. 513, Laws 1953, became effective. This
chapter repealed the above sections and created sec. 46.22
(1), which among other things states:

"In every county having a population of less than
500,000 there is hereby created a county department of
public welfare. * * *"

Such department consists of a county board of public wel
fare, a county director of public welfare, and necessary per
sonnel. The statute provides that the county board of super
visors may continue to authorize the county judge to
administer the aids mentioned in sec. 49.51 (1) (1951
Stats.).

As we understand it, in the county in question the county
judge was not administering these aids as of January 1,
1954, and apparently the county board of supervisors has
taken no steps to implement the provisions of ch. 513, Laws
1953, although it proposes to do so at the regular spring
meeting of the board.
Under these circumstances you inquire whether the state

department of public welfare may properly reimburse the
county under sec. 49.51 (3) (b), Stats., for the expenses of
child welfare services rendered between January 1, 1954
and the date when the county board takes steps to imple
ment the provisions of ch. 513.
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Sec. 49.51 (3) (b) provides in part:

"(b) State aid. The state shall also reimburse the coun
ties 25 per cent of the expenditures incurred in the admin
istration of old-age assistance, aid to dependent children,
aid to the blind, and aid to totally and permanently dis
abled persons, and for related welfare services performed
by a county agency administering such aids in co-operation
with or at the request of the state department pursuant to
express authorization; * *

The provisions of sec. 46.22, Stats., created by ch. 513,
Laws 1953, are not materially different from the provisions
of sees. 46.30 to 46.35 under which the county agency was
set up. The old law also provided for a county department
of public welfare consisting of a county board of public wel
fare, a county director of public welfare, and necessary per
sonnel. Sec. 46.22 spells out the provisions and duties in
somewhat greater detail and provides that the county board
of public welfare shall consist of three, five, or seven mem
bers, whereas the old law provided for a five-member board.
Ch. 513 contains no requirement that the county board of

supervisors shall take any particular steps in transforming
the old department into a new department. However, in the
interests of orderly procedure it would seem that the county
board of supervisors ought to name a new county board of
public welfare under sec. 46.22 (2), and the draftsmanship
of ch. 513 is subject to criticism for not having set up some
provisions for the period of transition.
However, it is concluded that until the county board of

supervisors acts, the old members of the county board of
public welfare should be considered as de facto officers of

the new board and the old county director of public welfare
and other official personnel should likewise be deemed to be
acting in a de facto capacity. When an office is abolished
and another substituted in its place and the former officer

holds over until a new officer is chosen, he is a de facto
officer for such period. Germany v. Pope (Tex. Civ. App.),
222 S.W. (2d) 172,176.

The whole doctrine of de facto officers is founded on pub
lic policy and necessity in order to protect the public and
individuals whore they may become involved in the official
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acts of persons discharging the duties of an office without
being lawful officers. Accordingly the law validates the acts
of de facto officers as to the public and third persons in fur
therance of the above policy. See 43 Am. Jur., Public Offi
cers, §470.
A stronger case for applying the doctrine could scarcely

be imagined than that arising under the facts here. If the
doctrine were not applied here, it would mean that all the
social security aids disbursed in the county in question since
January 1, 1954, would be illegal, there would be personal
liability on the part of the officials involved as well as on
the part of the recipients, and the county would lose the
reimbursement provided by sec. 49.51 (3) (b), Stats., with
the possibility of malfeasance charges being made against
county board members because of their failure to act, to
mention just a few of the possible tragic consequences in
passing.
You are therefore advised that the county should be re

imbursed under sec. 49.51 (3) (b) for the expenses of child

welfare rendered between the effective date of ch. 513, Laws
1953, and the date of such action as the county board of
supervisors may take in reorganizing the county depart
ment of public welfare under said ch. 513. See also 26
O.A.G. 52.

WHR \
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Public Welfare Department—Public Assistance—Aid to
Dependent Children—The department of public welfare has
the responsibility under sec. 49.19 (8) (b), Stats., to make
audit adjustments so as to prevent any county from receiv
ing reimbursement from state and federal funds for aid to
dependent children which is given in a manner so as not to
conform with the provisions of sec. 49.19 (5), Stats,, re
quiring that aid pursuant to such section shall be the only
form of public assistance granted to the family for the bene
fit of such child.

March 4, 1954.
State Department of Public Welfare.

You ask the following question: "In the event that gen
eral relief is granted by the agency administering the aid
to dependent children program simultaneously with a grant
of aid to dependent children contrary to the provisions of
section 49.19 (5), does the department have the responsi
bility to take an audit exception with respect to the amount
that has been granted as aid to dependent children in which
aid there is state and federal financial matching?"

Sec. 49.19 (5) reads in part:

"Aid pursuant to this section shall be the only form of
public assistance granted to the family for the benefit of
such child * * *."

The department is required by sec. 46,206 (1), Stats.
1953, to "supervise the administration of * * * aid to de
pendent children." One of the primary objectives in pro
viding for supervision by the state department is to insure
that the general standards fixed by the legislature are
observed in administration of the law.

Sec. 49.19 (8) (b) provides that the department shall
certify to the director of budget and accounts one-third of
the amount paid by the county plus federal aid received for
such expenditures if "the department is satisfied that the
amount claimed is correct and that the aid allowed has been
granted in compliance with the requirements of this sec
tion." By inclusion of the above quoted provision, the legis
lature has implied that a county is not to be reimbursed
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unless the aid allowed has been granted in conformity with
the statutory provisions.
Where both relief and aid to dependent children are

granted to the same family in a manner contrary to sec.
49.19 (5) above quoted, the department has not only the
authority but the duty under sec. 49.19 (8) (b) to take
action to compel observance of the law.

It is immaterial whether general relief and aid to de
pendent children are administered by the same or separate
county agencies. It is the duty of the county agency admin
istering aid to dependent children to conform to the stat
utes governing that type of assistance, and to grant aid only
under the conditions provided in sec. 49.19.
Upon the conclusion that it is the function of the state

department to exercise supervision to insure compliance
with the law, there remains the question what steps it is
authorized or required to take. As a statutory body its pow

ers are limited to those conferred by statute. In addition to
authority expressly conferred, officers may have "by impli
cation such additional powers as are necessary for the due

and efficient exercise of the powers expressly granted."
Kasik V. Janssen, 158 Wis. 606, 610, 149 N. W. 398.

Sec. 49.50 (9), Stats., reads in part:

"Hearing to insure proper administration. The depart
ment may at any time terminate payment of state or fed
eral aid on any grant of * * * aid to dependent children
* * * which may have been improperly allowed or which is
no longer warranted due to altered conditions. Such action
shall be taken only after thorough investigation and after
fair notice and hearing. Such notice shall be given to the
recipient of the assistance, the county clerk, and the county
officer charged with the administration of such assistance,
and their statements may be presented either orally or in
writing, or by counsel. Any decision of the department ter
minating the payment of state and federal aid shall be
transmitted to the county treasurer, and after receipt of
such notice he shall not include any payments thereafter
made in such case in the certified statement of the ex
penditures of the county for which state or federal aid is
claimed."

The foregoing provision might be construed to indicate a
legislative intent that no county should be denied state and
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federal reimbursement for aid improperly granted except
upon the procedure there outlined, including a hearing. The

provision is prospective in its terms and would apply only
to future payments.
As against this provision there is the provision limiting

the department's authority to certify reimbursement to
counties in the first instance, to aid which the department
"is satisfied * * has been granted in compliance with the
requirements of this section."
There is also the provision in sec. 49.19 (8) (b) that if

reimbursement has been made on the basis of certified state

ments from county officers "any necessary audit adjust
ments for any month of current or prior years may be in
cluded in subsequent certifications." Our supreme court
made the following comment with respect to the word
"audit" in Travelers Ins. Co. v. Pierce Engine Co., 141 Wis.
103, 106-107:

"* * * The word 'audit' is sometimes restricted to a
mere mathematical process, but generally is extended to in
clude the investigation, weighing of evidence, and deciding
whether items should or should not be included. People ex
rel. Ramsdale v. Orleans Co. 16 Misc. 213, 38 N. Y. Supp.
890; People ex rel. Hamilton v. Jefferson, 35 App. Div. 239,
54 N. Y. Supp. 782; People ex rel. Brown v. Board, 52 N. Y.
224; People ex rel. Myers v. Barnes, 114 N. Y. 317, 20 N. E.
609, 21 N. E. 739; Territory ex rel. Donzelmann v. Grant,
3 Wyo. 241, 21 Pac. 693; In re Clark, 5 Fed. Gas. 853.

It is possible that the statutory authorization to make
audit adjustments for past months, so as to deduct for pay
ments of aid which were not made in compliance with the
statutes, might be construed as relating only to past pay
ments with respect to which future payments had been
stopped through the procedure described in sec, 49.50 (9).
The opinion in 42 O.A.G. 193 did not deal with that aspect
of the question, because it involved audit adjustments for
improperly allocated collections. The opinion in 26 O.A.G.
576, however, was to the effect that the state department
might offset aid improperly extended in the past against
future allotments when making reimbuz'sement to counties;
and no reference was made to the necessity for heai-ing
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under the provisions of sec. 49.50 (5) of the statutes then
in effect, which are now incorporated in substance in sec.

49.50 (9). The opinion in 26 O.A.G. 576 was based largely
on a rule of the department providing for audit adjust

ments.

Shortly after the opinion was issued, the legislature in
corporated in'the statutes provisions for audit adjustment

similar to those in the earlier departmental rule (ch. 110,

Laws 1939) but included no requirement that an adjust
ment must be preceded by hearing under sec. 49.50 (9). In
view of the opinion in 26 O.A.G. 576, it would seem that the
legislature would have so stated in ch. 110, Laws 1939, if it
had intended that a deduction or disallowance might never
be made without a hearing.

Sec. 46.22 (7), Stats., created by ch. 513, Laws 1953, pro
vides in part that county administrators "shall observe all
rules and regulations promulgated by the department pur
suant to sec. 49.50 (2) and shall keep such records and fur
nish such reports as the department requires in relation to
their performance" of duties in connection with administra
tion of social security aids. It was recognized in 39 O.A.G.
403 that the legislature intended the department's super
visory and rule-making power to be coextensive with the
requirements for obtaining federal grants. I find nothing in
the federal regulations which requires a hearing before
audit disallowances may be made for aid improperly
granted by a county.
The procedure outlined in sec. 49.50 (9) appears to be

designed for application to cases where there is a question
as to the need of a particular recipient, or where there
is some basis for belief that the administrative dis
cretion has been arbitrarily exercised. It appears to be in
tended to counterbalance sec. 49.50 (8), so as to supply a
procedure for reviewing grants as well as denials of grants.
I do not believe the legislature intended to make the time-
consuming investigation and procedure a prerequisite to
withholding state and federal funds where the records of a
county show on their face a direct violation of a positive
statutory requirement. The legislature could not have in
tended to require an expensive, time-consuming procedure
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to determine a question which has already been resolved, in
effect, by admission in a county's records. Sees. 49.19 (8)
(b) and 49.50 (9) can be harmonized by applying each to
appropriate situations.

It is my opinion that sec. 49.19 (8) (b) imposes upon the
department the duty to withhold state and federal funds
for aid to dependent children, which a county's records
establish was given in violation of sec. 49.19 (5), and that
the department's authority may be exercised either by dis
allowance in current certifications or by offsetting past pay
ments through audit adjustments.
BL

Historical Society—Appropriations and Expenditures—
Statutes—Construction—StaiQ historical society may use
funds appropriated by sec. 20.16 (5), Stats., and not other
wise earmarked for specific purposes, to hire personnel in
the unclassified service under sec. 16.08 (2) (c). Stats., in
instances where competitive examinations would be imprac
tical.

March 23, 1954.
Clifford L. Lord, Director,

State Historical Society.

You have called our attention to sec. 20.16 (5), Stats.,
which provides:

"(5) All fines, fees or other money collected by said so
ciety shall be paid within one month after receipt into the
general fund and are appropriated therefrom to the state
historical society as an additional appropriation to carry
out its powers, duties and functions."

We are asked whether funds from the foregoing appro
priation may be used by the state historical society to hire
employes in the unclassified service under sec. 16.08 (2)
(c). Stats., within the meaning of the words, "and any per-
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son or persons whose entire salary is paid from funds re-
appropriated to said society by section 20.785 where com

petitive examination is impractical."
Sec. 20.785 was repealed by sec. 1 of ch. 251, Laws 1953.

It provided:

"All moneys paid into the state treasury by the state his
torical society, which are paid into the state treasury pur
suant to section 20.78, are reappropriated therefrom for the
use of the state historical society, so paying its receipts into
the state treasury."

Sec. 20.78 therein referred to provides in substance that
all appropriations of state revenues to the state historical
society and to other state agencies are made on condition

that such agencies deposit all of their moneys in the state
treasury within a week after receipt and that there be com

pliance with statutory pre-audit procedures and appropria
tion statutes both as to the agency's own receipts and also
as to appropriations made by the state from state revenue.

Apparently sec. 20.785 was repealed on the theory that it

was surplusage, since sec. 20.16 (5) in effect makes the
same appropriation in somewhat different language.

This raises the question of whether or not there is an

implied repeal of that portion of sec. 16.08 (2) (c) quoted

above and which includes the reference to sec. 20.785, now
repealed.

Sutherland, Statutory Construction, 3rd ed., §2012, says
in part:

"The legislature is presumed to intend to achieve a con
sistent body of law. In accord with this principle subse
quent legislation is not presumed to effectuate a repeal of
the existing law in the absence of that expressed intent, and
conversely, where a consistent body of laws cannot be main
tained without the abrogation of a previous law, a repeal by
implication of previous legislation or of the common law is
readily found in the terms of a later enactment. It is the
necessary effect of the later enactment construed in the light
of the existing law, regardless of whether such an effect is
the child of the legislative mind or a creature of fortuity,
that ultimately determines an implied repeal.* * *"

In State ex rel. Hayden v. Arnold, 151 Wis. 19, it was
held that repeals of statutes by implication are not favored;
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therefore, if two legislative enactments, in terms, seem to
conflict, they should be reconciled if practicable. There is no
irreconcilable inconsistency or repugnance between the re
peal of sec. 20.785 and the continued applicability of that
portion of sec. 16.08 (2) (c) quoted above. All that has hap
pened is that since the subject matter of sec. 20.16 (5) was

duplicated by sec. 20.785, the latter was repealed in the
apparent interests of eliminating surplusage in the statutes,
while its subject matter still remains intact in sec. 20.16

(5) which was not touched by the repealing statute.

The gist of the statute remains the same, and the only
result is that the reference to sec. 20.785 in sec. 16.08 (2)
(c) is no longer appropriate. The reference in sec. 16.08
(2) (c) could have been either to sec. 20.785 or to sec.
20.16 (5) since the one duplicates the other, and the repeal
of either one should not have the effect of repealing another

statute using the statute repealed for purposes of reference
only.

Normally such a situation is cleared up by a reviser's
bill, but this one seems to have been missed, which is readily
understandable because the reference to the section number

repealed is buried in the statute using it without any par
ticular guidepost or warning signals to alert anyone to its
presence.

Therefore, in order to reconcile sec. 16.08 (2) (c) with
the repeal of sec. 20.785, we should construe sec. 16.08 (2)
(c) as though the words "section 20.785" therein contained,
were changed to read "section 20.16 (5)." In that way and
in that way only can the apparent discrepancy be recon
ciled and full effect be given to the obvious legislative intent.

It should be noted that the state historical society is both
a private corporation and an official agency of the state.
See 36 O.A.G. 285, 39 O.A.G. 110, and 42 O.A.G. 333. As we
understand it, about 80 per cent of the society's income is
derived from direct legislative appropriations from the gen
eral fund under sec. 20.16. The remainder of its income is
derived pretty much from the following eight major sources:
(1) Fines levied on late returns of books to the library or
for damage to books; (2) dues; (3) income from endow
ment; (4) sales of publications; (5) services such as
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charges made for photostats, photographs, microfilm, and
so forth; (6) admission fees at historic sites; (7) sales of
souvenirs; and (8) gifts.
Some of these funds are earmarked for specific purposes

by terms of the endowment bequest, or by terms of the gift,
or, as in the case of Wade House and Villa Louis, by the
contract under which the society operates such sites.
You state that this question does not pertain to those of

the foregoing funds that are specifically earmarked, but it
does relate to unrestricted gifts and income for the general
purposes of the society.

Confining the scope of the question to the funds indicated,
it is our opinion, in view of the statutory construction herein
discussed, that the state historical society may properly use
funds appropriated by sec. 20.16 (5), Stats., to hire un
classified personnel under sec. 16.08 (2) (c), Stats., where
competitive examinations would be impractical.
WHR

Counties—Hightvays and Bridges—Municipalities—Torts
—Governmental or Proprietary Capacity—^The county, in
maintaining county trunk highways under sec. 83.025 (2),
Stats., is discharging a governmental function with respect
to the rights of the traveling public and except as modified
by statute is not liable for the negligence of its officers or
agents in the performance of such function. However, the
county may be liable for damages caused to adjoining land
owners by nuisances which it has created on such highways
and as to such adjoining land owners the county is deemed
to be acting in a proprietary capacity. 24 O.A.G. 246 is
withdrawn to the extent that it is inconsistent herewith.

March 24, 1954.
Wilson H. Brue,

District Attorney,
Iowa County.

You state that during the summer of 1958 two Iowa
county highway employes were sent out by the county high
way foreman to spray weeds along county trunk highways.



Opinions op the Attorney General 59

it being the duty of the county to maintain the county trunk
system of highways under sec. 83.025 (2), Stats. The county
rented a sprayer for this work. The highway commissioner
inquired of the county agent whether or not the proposed
spray was safe for livestock and was advised that it was

considered harmless.

While spraying the roadway along a particular farm, the
farmer inquired of the workmen whether the spray would
harm livestock, as it was necessary to drive his cattle on
the highway about a quarter of a mile to get them to pas
ture. The workmen told the farmer that they had been
informed that the spray was harmless.

It is claimed that in the course of spraying the weeds and
brush the wind blew some of the spray over on to four rows
of the farmer's corn which it is alleged resulted in damage
to the corn. Apparently the cattle may also have reached
through the fence and eaten some of the sprayed weeds and
brush.

About three weeks after the spraying, two of the farm
er's cattle became sick and were sold at a loss. He has filed

a $500 claim against the county. Whether this covers alleged
damage to the cattle alone or also includes damage to the
four rows of corn is not clear.

You have tentatively concluded that the maintenance of
the county trunk highways is a governmental function of
the county and that there is no liability on the part of the
county. In support of this view you have cited the following
authorities: 24 O.A.G. 246; 7 Wisconsin Law Review 53;
Higgins v. Superior, 134 Wis. 264; Bruhnke v. La Crosse,
155 Wis. 485; Bernstein v. City of Milwaukee, 158 Wis. 576;
Apfelbacher v. State, 160 Wis. 565; Milwaukee v. Meyer,
204 Wis. 350; Erickson v. West Salem, 205 Wis. 107; and
DeBaere v. Oconto, 208 Wis. 377.
The county board has adopted a resolution asking you to

request the opinion of the attorney general as to the county's
liability under the circumstances, both as to possible poison
ing of the cattle from eating vegetation within the right-
of-way and from eating vegetation on the landowner's
property affected by spray blown there by the wind.
The situation presents both factual and legal difficulties.
In the first place the burden is on the claimant to estab

lish, in the event of litigation, that the spray was in fact
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toxic and that it did in fact damage his cattle and corn. It

ought to be possible to obtain expert scientific advice as to

the toxiclty of the spray to cattle and corn. Assuming that

such report does establish the toxicity of the spray and that

it appears that the farmer did thereby sustain the damage

which he claims, we are then confronted with the difficult

problem of legal liability.

The authorities you have cited undoubtedly support the
view you have taken but, unfortunately for your position,
there is respectable authority to the contrary in the field of
highway maintenance by counties, or that indicates at least
that the authorities you have cited do not govern a highway
maintenance situation such as is presented here, and there
has also been a tendency in some cases to allow recovery
upon the theory of maintenance of a nuisance, irrespective
of whether the activity involved can be regarded as a gov
ernmental duty or as an activity conducted in a proprietary
capacity. We cannot here take the space to collect and ana
lyze all of these cases. See, however, the cases cited and
quoted in Matson v. Dane Co., 172 Wis. 522, at 527
and 528.

To illustrate the three concepts of governmental capacity,
proprietary capacity, and nuisance, which run through many
of the cases, we will discuss briefly the case of Nemet v.
Kenosha, 169 Wis. 379.
There a drowning occurred when a bather at a city bath

ing beach stepped into an excavation in the lake bed which
had been made for the purpose of laying an intake pipe for
the city's water system. It was held that the city in main
taining a bathing beach was acting in a governmental rather
than a proprietary capacity, but that the excavation for a
water intake pipe was in a proprietary capacity, since the
furnishing of water to private consumers is not a govern
mental function. Liability was imposed upon the city under
the theory that excavation by a city to extend its private
waterworks system over premises used by the public for
bathing purposes, without giving notice of the presence of
the danger, constituted a nuisance created in the course of
discharging a proprietary function and that the city was
liable for the damages proximately caused thereby.
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The case of Matson v. Dane Co., 172 Wis. 522, is an im
portant one for present purposes. That action was brought
to recover damages for the drowning of the plaintiffs' two
children in a water hole on premises adjoining a state trunk
highway which the county was maintaining. The question
was as to the sufficiency of the complaint upon demurrer.
The gravamen of the complaint was that the defendant

negligently adopted an inadequate and defective plan for
construction of a culvert on the highway and negligently
constructed the culvert, causing the water to create a deep
gully on the adjoining farm of Mary Connor which the
plaintiffs occupied as tenants, and that this was a danger
ous trap and nuisance especially attractive to children. It
was held that the complaint stated a good cause of action
and that while the maintenance of a state trunk highway
by a county may be a governmental function with regard to
the rights of the public traveling thereon, it is not such a
function with respect to injuries occasioned to the owners
of the adjoining property. As to them the county acts in a
proprietary capacity and is liable for injuries resulting
from its acts.

Again in the recent case of Lloyd v. Chippewa County,
decided last year, the court said at pp. 302-303 of 265 Wis.
293:

"The defense of immunity of the county based upon gov
ernmental function is not available in the instant case
under the decision of this court in Matson v. Dane County
(1920), 172 Wis. 522, 179 N. W. 774. In that case the court
held that, while the maintenance of a public highway by a
county may be a governmental function with respect to the
rights of the public traveling thereon, it is not such a func
tion with respect to injuries thereby occasioned to the own
ers of adjoining property, and as to such adjoining owners
the county acts in a proprietary capacity. In the Matson
C(^e the court also held that a nuisance was created. Like
wise in the case at bar, if plaintiffs' lands were flooded due
to fault of the defendant county, we would also be con
fronted with a nuisance. In case of liability grounded upon
nuisance there is no defense of immunity based upon per
formance of a governmental function available to the
county where, as here, the relation of governor and gov
erned did not exist between the county and the plaintiffs.
Holl V. Merrill (1947), 251 Wis. 203, 207, 28 N. W. (2d)
363."
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This is apparently the last word on the subject from the
supreme court, although perhaps an explanation is in order
on the significance of the court's observations as to the
absence of the relationship of governor and governed be
tween the county and the plaintiffs.
In the case of Robb v. Milwaukee, 241 Wis. 432, the

plaintiff was walking along a sidewalk adjacent to a base
ball field maintained by the city and was struck in the eye
by a batted baseball which caromed off the top of a fence
along the sidewalk. The court held that although the city
was acting in a governmental capacity in maintaining the
field, it was not so acting in that capacity as to the plain
tiff, since she was not availing herself at the time of the
benefit of the instrumentality (baseball field) furnished by
the city, and hence the relation of governor and governed
did not exist between her and the city. The court also
quoted the doctrine that the primary purpose of highways
is for the use of the public and the general rule is that any
one who interferes with such use commits a nuisance. See
also PohlaTid v. Sheboygan, 251 Wis. 20, 22, and Holt v.
Merrill, 251 Wis. 203, 206-207, for further discussions of
the importance of the relationship of governor and gov
erned as a prerequisite to applying the doctrine of no liabil
ity where the municipality is engaged in the discharge of a
governmental function.
Here that doctrine may have some applicability as to one

phase of the case involved in the eating of the vegetation
by the cattle within the right-of-way as they were driven
to pasture. As to such use of the highway the claimant was
availing himself of the instrumentality maintained by the
county for purpose of public travel so that the relationship
of governor and governed existed, and as the court said in
the Matson and Lloyd cases, the maintenance of a highway
by a county is a governmental function with respect to the
traveling public, so that as to this phase of the case the
county may be able to avail itself of the general doctrine of
non-liability for the negligence of its officers and agents
when acting in a governmental capacity.
However, as to the claimant in his capacity as an adjoin

ing land owner, such immunity would not attach and there
might be liability under the doctrine of the Matson and
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Lloyd cases, supm, for any nuisance causing damage to the
claimant's crops or cattle arising out of the blowing of the
alleged poisoned spray onto the farmer's lands.
The authorities you have cited all deal with the general

doctrine of non-liability of the municipality for the negli
gence of its officers or agents in the performance of a gov
ernmental function and hence are not in point as to the ex
ception to the rule involved in damages to the property of an
adjoining land owner, although perhaps it should be men
tioned in passing that except in the matter of damages to
adjoining land owners as set forth in the Matson and Lloyd
cases, a municipality is not regarded as having a proprietary
interest in its roads. See Town of Levis v. Black River /m-
provement Co., 105 Wis. 391, 394; Marion v. Southern Wis
consin Potver Co., 189 Wis. 499, 504; and Toivn of St. Joseph
V. WiUoto River Potver Co., 205 Wis. 231, 234.
To the extent that 24 O.A.G. 246 is in conflict herewith

the same is withdrawn, and you are advised that the county
may properly pay for any damages proximately resulting
from the blowing of toxic spray onto the crops and vegeta
tion growing on the lands of an adjoining land owner.
WHR

Cemeteries—Plats—Under sec. 157.07, Stats., county
and town boards may not refuse to approve cemetery plats
which meet the requirements of ch. 157, Stats., solely for
the reason that they do not want the cemetery in a certain
town.

March 31, 1954.
Herbert J. Mueller,

District Attorney,
Winnebago County.

You call my attention to sec. 157.07, Stats., and ask
whether a county board or a town board has the right to
refuse to accept a cemetery plat which complies with all
of the requirements of the statute, for the reason that they
do not want the cemetery in that town.
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The location of cemeteries is regulated under the police
power for the protection of public health. The establish
ment of cemeteries cannot be prohibited entirely. In 14
G.J.S., Cemeteries §15, the law is stated as follows:

"* * * The interment of the bodies of the dead is proper
and necessary, and state and municipal authorities may not
prohibit the location of cemeteries in places where no pos
sible danger to human life or health can result, merely for
aesthetic reasons, or because cemeteries are not an agree
able subject of contemplation and are a source of annoy
ance to nervous or superstitious persons, or because the
valueof adjoining land will be lessened. * * *"

The location of cemeteries is prescribed by sec. 157.06,
Stats. This is not an absolute prohibition of cemeteries ex
cept in certain defined areas.
Oh. 157, Stats., relates to the organization of cemetery

associations and the establishment of cemeteries. Sec.
157.07 provides that cemeteries shall be platted by such
associations. This section reads in part:

"The board of trustees shall cause to be surveyed and
platted such portions of the lands as may from time to
time be required for burial, into lots, drives and walks, and
record map thereof in the office of the register of deeds.
No such plat or map shall be recorded unless laid out and
platted to the satisfaction of the county board of such
county, and the town board of the town in which such land
is situated * *

This section confers upon the county board and the town
board the power to determine only whether they are satis
fied with the way in which the cemetery is laid out and
platted. This power does not include a right to refuse to
allow a cemetery to be established in the location chosen
where such location meets the requirements of sec. 157.06.
A careful search discloses no authority on the exact

point at question here. However, in an analogous situation
this office rendered the opinion that under sec. 236.06,
Stats., the director of regional planning must approve a
plat of a subdivision if the statutory requirements are ful
filled. See 24 O.A.G. 532. In 27 O.A.G. 638, this office modi
fied that opinion to the effect that as to matters not spe-
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cifically covered by statute, the state director of regional
planning may exercise discretion in approving plats, pro
vided such discretion is exercised reasonably and not arbi
trarily or capriciously. A reading of these two opinions in
dicates that the discretion of the governing body extends
only to approving or disapproving the provisions of the plat
itself.

It is my opinion that a county board and a town board
do not have the power under sec. 157.07 to refuse arbi-
ti-arily to approve a cemetery plat which complies with all
of the requirements of ch. 157, for the reason that they do
not want the cemetery in that town.
GFS

Counties—Forests—Towns—Highways and Bridges—
County Aid—County boards have no authority to make spe
cific grants to towns from funds received for the sale of
county-owned timber sold under the provisions of sec.
28.13, Stats. Sec. 83.03, Stats., authorizes counties to con
struct or repair specific town roads but does not authorize
counties to make grants and delegate decision as to the
manner in which funds may be expended.

March 31, 1954.
Harry E. White,

District Attorney,
Marinette County.

You state that several towns of your county have pre
sented a resolution to the county board requesting that
they be allotted a portion of the money received by the
county for the sale of its forest crop authorized by sec.
28.13, Stats. It is the position of the towns that their roads
are damaged by the lumbering operations conducted by the
county, and therefore they feel that they should be allotted
a percentage of the money received from timber sales based
upon the amount cut within the respective towns, for town
highway maintenance.
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You have written an opinion fo]- the county board which
appears to answer the problem fully. The county board has
only such powers as are expressly conferred upon it by law
or necessarily implied from the powers expressly given. I
wish to confirm your view that no such power, either ex
press or implied, appears in the statutes. Sec. 88.03, Stats.,
which states that "the county board may construct or im
prove or repair or aid in constructing or improving or re
pairing any highway or bridge in the county," while grant
ing very broad powers, cannot be construed to allow such
appropriations. In 1914 Attorney General Owen wrote an
opinion discussing the statute, and in it he concluded that
the county board had no authority to make grants to towns
and to delegate the right to select where moneys for high
ways could be expended. 3 O.A.G. 97. This statute had the
same broad tenns then as it does now and I believe his
opinion is still controlling.
The problem is not without a practical solution. As you

point out, the county can aid in repairing specific roads
that have been damaged.
In answer to your two specific questions: (1) The

county has no authority to give towns a share of money de
rived from the sale of county-owned timber; (2) sec. 83.03
allows the county to carry on, or aid in, the construction,
improving or repairing of specific town roads, but does not
allow the county to make grants of funds for highway pur
poses and delegate to towns the manner in which the funds
may be expended.
REB
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Counties—Fences—Under sec. 90.03, Stats., a county
owning tax delinquent land is not required to share the cost
of maintaining partition fences adjacent to such land.

April 1, 1954.
VICTOR 0. Tronsdal,

District Attorney,
Eau Claire County.

You have asked me the following question: Where the
county holds title to tax delinquent land and the owner of
adjoining land uses his land for grazing purposes, is the
county charged with the legal responsibility of keeping and
maintaining its portion of the partition fence between the
two adjoining premises, pursuant to section 90.03, Stats.?

Sec. 90.03 reads as follows:

"The respective occupants of adjoining lands, used and
occupied for farming or grazing purposes, and the respec
tive owners of adjoining lands when the lands of one of
such o^vners is used and occupied for farming or grazing
purposes, shall keep and maintain partition fences between
their own and next adjoining premises in equal shares so
long as either party continues to so occupy the same, and
such fences shall be kept in good repair throughout the year
unless the occupants of the lands on both sides otherwise
mutually agree."

It is clear under this section that, if either of two owners
of adjoining land uses his land for farming or grazing pur
poses, each such owner must bear half of the expense of
maintaining partition fences between the two adjoining

properties. The question then arises whether the word "own
ers" as used in the above statute can be construed to in

clude a county in respect to tax delinquent lands owned by
such county.

Sec. 90.03 is a statute of general application. It is not
specifically made applicable to the state or its subdivisions.
The law is well settled that a general statute is not to be
construed to include the state, to its damage. Sullivan v.
School District, (1923) 179 Wis. 502, 507, 191 N. W. 1020;
Milwaukee v. McGregor, (1909) 140 Wis. 35, 38, 121 N. W.
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642; Sandberg v. State, (1902) 113 Wis. 578, 589, 89 N. W.
504.

In the Sullivan case, supra, the court said:

"In connection with what has been said there is also the
general rule, adopted both by this court and the supreme
court of the United States, that general statutes are not to
be construed to include, to its hurt, the sovereign. Sandberg
V. State, 118 Wis. 578, 589, 89 N. W. 504; Dollar Savings
Bank v. U. S. 19 Wall. 227, 239; U. S. v. Verdier, 164 U. S.
213, 219,17 Sup. Ct. 42."

This rule is stated in Sutherland, Statutory Construction,
3rd ed.. Vol. 3, at p. 183, as follows:

"General words or language of a statute that tends to in
juriously encroach upon the affairs of the government re
ceive a strict interpretation favorable to the public, and, in
the absence of express provision or necessary implication,
the sovereign remains unaffected. * * *"

At p. 185 of the same volume, it is said:

"* * * The subdivisions of a state, including administra
tive agencies, counties, cities and school districts, against
the claims of individuals, are recognized as branches of the
'sovereign,' so that they are not bound by the general lan
guage of a statute. * * *"

In In re Miller's Estate, (1936) 5 Cal. 2d 588, 55 P. 2d
491, the question was whether a county was practicing law
in violation of a prohibition against the practice of law by
a corporation. The court said (55 P. 2d 495) :

"* * * A county is not a corporation, nor even a mu
nicipal corporation. Strictly speaking, a county is not a cor
poration at all. It ds a legal subdivision of the state, charged
with governmental powers. [Citing cases.] Even if it be
held that a county is a quasi corporation, * * * it is well
settled that in the absence of express words to the contrary,
neither the state nor its subdivisions are included within
the general words of a statute. [Citing cases.] The prohibi
tion against a corporation practicing law for these reasons
does not apply to a county." (Emphasis supplied.)

In Commonwealth et al. v. Allen, (1930) 235 Ky. 728,
32 S. W. 2d 42, the county attorney of Breathitt county
brought several actions to recover possession of land sold
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for nonpayment of taxes. The clerk of court refused to file
such actions unless the county attorney would pay $5 costs
in each case. The county attorney then brought a man
damus action against the clerk. The statute in question read
in part:

"That the clerks of the various circuit courts of this Com
monwealth shall collect the sum of five dollars ($5.00) on
each original action or suit, commencing with original proc
ess, in their respective courts * *

The court held that the above statute would not apply to
the state itself, citing the following rule from 36.Cyc. 1171:

"The state, or the public, is not to be considered as within
the purview of a statute, however general and compre
hensive the language of such act may be, unless expressly
named therein, or included by necessary implication."

The court also held that the same rule would apply to the
county, saying (32 S. W. 2d 43):

"Breathitt county is an integral part of the state of Ken
tucky. The taxes levied by its fiscal court are in legal effect
the taxes of the state of Kentucky levied by its authorities.
The duty of levying the local taxes is committed to a local
tribunal, but they are still state taxes no less than the taxes
levied by the Kentucky Legislature, and there is no more
authority for making the fiscal court pay in advance for
filing a suit to recover these taxes than there would be to
require the commonwealth to pay out of the treasury with
out any statute authorizing the payment. The fiscal court is
just as much without obligation to make such a payment as
the auditor would be. Com. v. Hazel, 155 Ky. 30, 159 S. W.
673, 47 L. R. A. (N. S.) 1078. The actions in question to re
cover possession of the land are simply proceedings pro
vided by law to secure the collection of the taxes and impose
no liability on the state or the county."

In Liehman v. Richmond, (1930) 103 Cal. App. 354,
284 P. 731, the plaintiff brought an action against the county
supervisors to abate the county courthouse as a nuisance.
The court said (284 P. 733) :

"* * * It is settled law that, in the absence of express
words to the contrary, the state is not included within the
general terms of a statute. [Citing cases.] It may not be
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sued except it gives its consent. 23 Cal. Jur. 578. Statutes
giving consent will not be construed in favor of a private
litigant. [Citing a case.] That rule applies to each of the
counties as agencies of the state. [Citing a case.] The meas
ure of any of those statutes is the measure of the right. If
the statutes do not expressly include the right to sue one of
the counties to abate a nuisance, the power does not exist.
* ♦ ♦"

In Crowley v. Clark County, (1935) 219 Wis. 76, 82, 261
N. W. 221, the court said:

"It is elementary that a county is a governmental arm
of the state with limited powers and limited responsibilities
* * ♦"

Under the above authorities, it is my opinion that the
word "owners" used in sec. 90.03, Stats., cannot be con
strued to include a county in respect to tax delinquent lands
owned by such county, and that a county is not required to
maintain partition fences under such circumstances. So
construed, sec. 90.03 is consistent with sec. 75.14 (4), Stats.,
which provides that counties owning tax delinquent lands
shall not be required to spend money to keep the premises
in sanitary or sightly condition or to contribute to the cost
of maintaining private roads or to abate nuisances or un
desirable conditions. This opinion is also consistent with a
former opinion rendered by this office in 19 0. A. G. 579
which was based on different reasoning.
GFS
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Public Assistance—Dependent Children—A child who is

a parolee from the Wisconsin school for girls and who has

been placed in her sister's home, but who has not been de

prived of parental support or care by reason of the death,

continued absence from the home, or incapacity of a par

ent, is not a dependent child within the meaning of sec.

49.19 (1) (a). Stats., so as to be subject to the statutory
provisions relating to aid to dependent children.

AprU 2, 1954.

State Department of Public Welfare.

You state that a child, who is a parolee from the Wiscon

sin school for girls, is living with a sister in a county other

than the county where the child's parents reside. The par

ents, because of limited financial means, are not able to sup

port the child outside of the pai'ental home. However, they

are both living, are not absent from their home, and are

not incapacitated. The child was placed in the sister's home

by the parole authorities.

We are asked whether the statutory requirements set
forth in the definition of a dependent child in sec. 49.19

(1) fa). Stats., must be met when aid is granted to the

sister, or whether the requirements of sec. 49.19 (4) (d).

Stats., apply.

Sec. 49.19 (1) (a) reads;

"A 'dependent child' as this term is used in this section is
a child under the age of 16, or under the age of 18 if found
by the department to be regularly attending school, who has
been deprived of parental support or care by reason of the
death, continued absence from the home, or incapacity of a
pax'ent, and who is living with his father, mother, grand
father, grandmother, brother, sister, stepfather, step
mother, stepbrother, stepsister, uncle or aunt in a residence
maintained by one or more such relatives as his or their
own home, or who is living in a foster home having a per
mit under section 48.38, when a permit is required under
such section and placed in such home by a county agency
pursuant to chapter 48."
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Sec. 49.19 (4) (d) provides:

"The person having such care and custody must be fit
and proper to have the same, and the period of aid must be
likely to continue for at least 3 months. Aid may not be
granted to the mother or stepmother of a dependent child
unless such mother or stepmother is without a husband, or
the wife of a husband who is incapacitated for gainful work
by mental or physical disability, likely to continue for at
least 3 months in the opinion of a competent physician, or
the wife of a husband who has been sentenced to a penal
institution for a period of at least 3 months, or the wife of a
husband who has continuously abandoned her for at least
3 months, if the husband has been legally charged with
abandonment under section 52.05, or if the mother or step
mother has been divorced from her husband for a period of
at least 3 months, dating from the interlocutory order, and
unable through use of the provisions of law to compel her
former husband to support the child for whom aid is
sought."

Since a sister is not one of the relatives mentioned in the
second sentence of sec. 49.19 (4) (d) quoted above, the re
strictions relating to the other relatives named therein have
no application. The only part of this provision which could
have any application is the first sentence which provides
that the person having the care and custody of the child
must be a fit and proper person and the period of aid must
be likely to continue for at least 3 months, and this provi
sion would be applicable only where the child is a dependent
child within the meaning of sec. 49.19 (1) (a).
The basic difficulty here is that the child is not a depend

ent child within the meaning of sec. 49.19, since she has not
"been deprived of parental support or care by reason of the
death, continued absence from the home, or incapacity of a
parent." This being true, it is pointless to discuss any of the
circumstances under which aid to dependent children may
be granted under sec. 49.19.
WHR
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Counties—Zoning—county must use the method of
amending a zoning ordinance set forth in sec. 59.97 (3),
Stats., and any ordinance establishing a different method is
void.

April 21, 1954.

J. R. Dickerson,

District Attorney,
Vilas County.

You have requested my opinion on the question: Can the
county board of Vilas county validly pass an ordinance that
would require all petitions for amendment of the zoning
ordinance to be passed on at the annual meeting of the
board the second Tuesday in November? This was done to
enable all the public hearings on proposed amendments to
be held at one time, just prior to the annual meeting of the
county board in November.
The statute in question is sec. 59.97 (3). It reads in part:

"(a) The county board may amend the regulations of an
ordinance or change the district boundaries. The procedure
with reference to such amendments or changes shall be as
follows:
"(b) A petition for amendment of any county zoning

ordinance * * * shall be filed with the county clerk who
shall present it to the county board at its next succeeding
meeting.
"(c) At such meeting of the county board the petition

shall be referred directly to the agency designated by the
county board to consider county zoning matters as provided
in subsection (2) (a) for its consideration, report and rec
ommendations.
"(d) Upon receipt of such petition by such agency it

shall call a public hearing thereon. * * *
"(e) As soon as possible after such public hearing, the

agency shall act on such petition either approving, modify
ing and approving, or disapproving of the same. * * *"

This statute requires that the petition for amendment be
presented to the county board at the meeting following the
filing of the petition with the county clerk. At that meeting
it must be referred to the zoning agency, which shall then
hold a public hearing. The method used pursuant to the
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ordinance in question is different from that prescribed by
the statute. The county board had no authority to pass such
an ordinance. It is stated in Spauldirig v. Wood County,
(1935) 218 Wis. 224, 228, 260 N. W. 473:

"It is conceded that the county has only such authority as
is conferred upon it by statute. Counties are purely auxili
aries of the state and can exercise only such powers as are
conferred upon them by statute, or such as are necessarily
implied therefrom. * * *"

In 20 0. A. G. 81, this office rendered the opinion tJiat a
county ordinance adding another date to the statutory date
for regular meetings of the county board was void because
it was in conflict with the statute.

You state that the reason Vilas county passed this ordi
nance was to save expenses of the public hearings. That fact
does not give the county the authority to set up a system
contrary to that of the statute. It is stated in McDougall v.
Racine County, (1914) 156 Wis. 663, 665, 146 N. W. 794:

"♦ * * In governmental matters the county is simply the
arm of the state; the state may direct its action as it deems
best and the county cannot complain or refuse to obey.

As to an alternative proposal before the county board,
that of enacting an ordinance which would require the peti
tioner to pay for the expenses of a public hearing if he
wanted to get it before a meeting other than the annual
meeting in November, it is also contrary to the method
established in sec. 59.97 (3). In Hem-y v. Dolen, (1925)
186 Wis. 622, 624, 203 N. W. 369, the court said:

"A consideration of this case must be premised upon the
well established proposition that a public officer takes his
office cum onere and is entitled to no salary or fees except
what the statute provides. * *

In addition to these reasons, I agree witJi your contention
that it would be contrary to good public policy.
GFS
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Counties—Zoning—Platting Lands—A county zoning or
dinance enacted pursuant to sec. 59.97, Stats., is a "county
platting, regional or zoning plan" so as to require approval
by the county board of plats pursuant to sec. 236.06 (1) (b),
Stats. When plats were recorded without the required ap
proval, the recordation of them was void and they must be
rerecorded, but the records now in the register of deeds'
office must remain for chain of title and description pur

poses only. Retroactive approval by the county board to plats
that were recorded without approval is not possible. Plats in
towns electing not to come under such a zoning ordinance
must be approved by the county board in accord with sec.
236.06 (1) (b). The improper recording meant that there
was no dedication of the streets and alleys unless the dedi
cation was effected by a user or some other method.

April 21, 1954.

Edward A. Krenzke,

District Attorney,

Racine County.

These are the facts upon which you base your inquiries:

"In July, 1949, Racine County enacted a county zoning
ordinance pursuant to section 59.97 of the Wisconsin Stat
utes and therein provided for a county zoning committee
pursuant to section 59.97 (2) (a), which committee is com
prised of five members of the County Board appointed by
the chairman, and also provided for the election of a zoning
administrator, pursuant to section 59.97 (7) (b). Orig
inally but two of Racine County's nine townships elected to
come under such ordinance; however, as of the present time
five townships have voted to come under the zoning ordi
nance. During the past ̂ 2 years, fifteen plats have been
offered to and accepted by the Register of Deeds for record
ing. Some of these plats covered lands in townships which
had elected to come under the county zoning ordinance while
the rest of the plats concerned lands located in townships
which had not made such election. In all instances the lands
platted were outside the limits of any city or village, but in
no instance was the plat approved by the 'governing body'
empowered to supervise or administer the county zoning
ordinance."
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The pertinent statutes are:

"236.06 (1) No plat shall be valid or entitled to be re
corded until it has been submitted to and approved by the
governing bodies as this section provides:
" (a) For lands lying in a town the town board.
"(b) For lands lying outside the limits of any city or

village in any county having a county platting, regional or
zoning plan, the governing body empowered to supervise or
administer such county plan. * * *"

"5^97 (2) FORMATION OF ZONING ORDINANCE; PROCEDURE,
(a) The county board shall designate the county park com
mission, rural planning board, county highway committee,
or a special zoning committee which it may create, as its
agency in all matters pertaining to county zoning. When
such agency shall be directed by the county board to draft
a propo^d zoning ordinance for its consideration, the
agency shall do all things necessary to comply with such
directmn, including the collection and analysis of pertinent
data, the^ drafting of a tentative ordinance and the layout
of tentatiye districts either by maps or words of descrip
tion, boldmg public hearings, preparation of a proposed
iinal diaft, and its submission to the county board for its
consideration prior to adoption. In any county in which a
zoning ordinance has been finally adopted and is in force,
the zoning agency designated by the county board shall
oversee the administration of such ordinance and to this

^S®Dcy shall meet at least once each year.
county zoning agency shall have com

pleted a draft of a proposed zoning ordinance, it shall hold
a public hearing or hearings thereon, * * * After such
hearing the agency may make such revisions in the draft as

f  submit the draft without
Soptimi * * * county board with recommendations for

(c) When the draft of such ordinance, recommended
tor adoption by the zoning agency, is received by the county
board, it inay adopt the ordinance as submitted, or reject it
or return it to the agency with such recommendations as
the county board may see fit to make. * * *

^  ordinance adopted as provided by thissection shall not be effective in any town until it has been
approved by the town board. * ♦ *»>

The questions you ask will be answered individually. The
first question: Is a county zoning ordinance enacted pur
suant to sec. 59.97, Stats., such a "county platting, regional
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or zoning plan" as to require the approval of the "govern
ing body" empowered to supervise or administer such
county plan?

It is clear that the county zoning ordinances set up by sec.
59.97 contemplate a "zoning plan." Sec. 59.97 ('3) provides
for amendment of such ordinances. Subsec. (7) (a) states
that "the continuance of the nonconforming use of a tem
porary structure may be prohibited." These provisions
manifest an intention to set up a "plan," something that is
anticipatory in nature, something to regulate future uses of
land.

Your second question is: Assuming the answer to the first
question to be "Yes," who is the "governing body" that
must give the approval?

Sec. 59.97 (2) (a) allows the county board to set up an
agency in matters pertaining to zoning. This agency is to
draft a proposed ordinance, (2) (a); oversee the admin
istration of the ordinance, (2) (a); hold public hearings
on the proposed ordinance, (2) (b); and submit the pro
posed ordinance to the county board for approval, (2) (c).
This latter subsection states that the county board can
accept, reject, or return the proposed ordinance to the
agency with recommendations. Amendments to the zoning
ordinance are made by the county board. Sec. 59.97 (3).
The county may delegate purely ministerial or executive
power to a committee but not discretionary authority. Du-
I/uth, South Shore & Ail, R. Co. v. Douglas County, (1899)
103 Wis. 75, 79. 79 N. W. 34. Approving plats would not be
ministerial. Also, the definition in sec. 236.01 (2), Stats.,
with its stress on "supervisory," is another reason to hold
the county board is the approving body. "Governing body"
is defined in sec. 236.01 (2) as:

" 'Governing body' includes a town, county or village
board, city council, board or county park commissioners, or
any other public body empowered to supervise or administer
zoning plans restricting the use of land."

"Governing" control over zoning is the county board and
the zoning committee is merely its administrative agent.
Therefore, the answer to question two is "the county board."
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The third question is: Assuming the answer to the first
question to be "Yes," shall or may the plats improperly re
corded remain of record in the office of the register of
deeds?

To be clear on this point, this must be subdivided into
these questions:

1. Was there a legal recordation of the plat?
2. May the records remain in the register of deeds' office

even if there was no legal recordation?
Sec. 236.06 (3), Stats., reads:

"Any final plat not approved or not accompanied by
proper evidence of its approval, or which shall not be offered
for record within thirty days after the date of the last re
quired approval, or which shall not be offered for record
within ninety days after the date of the first approval, shall
not be recorded or received for record and shall have no
validity whatever."

This statute makes it clear that the answer to the first

question is "No." The required approval was not given since
the county board did not give approval pursuant to sec.
236.06 (1) (b). This is in accord with 34 0. A. G. 290. The
latter opinion also held that conveyances that used descrip
tions from this invalidly recorded plat were effective nev

ertheless.

While the plats were never legally recorded because of
sec. 236.06 (3). the records involving the plat that were
filed with the register of deeds should remain there. This
is to keep a clear record of title. Also the improperly re
corded documents are needed to furnish the descriptions.
To clarify this matter, an affidavit should be affixed to the
records of the plat which should state that the records are
there for chain of title purposes even though the recording
was void. The answer to your question is that the recorda
tion was void and the plats will have to be rerecorded, but
the records involving conveyances must be left in the reg
ister of deeds' office with the aforementioned affidavit to

keep a clear record of title.
Your fourth question is: Assuming the answer to the first

question to be "Yes," may the "governing body" by reso
lution, motion, or affidavit give retroactive approval to such
plats?
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I agree that approval cannot be made retroactive. The
present board is not the same as the one that should have
approved the plat. The former cannot decide what the latter
should have. Also sec. 236.06 (3) requires that the plat must
be filed within 30 days of the last approval and within 90
days of the first approval. Therefore, a retroactive approval
would have no effect since the plat would not have been filed
in time. Also the standards used now may not be the stand
ards used when the approval should have been requested.
Your fifth question is: Assuming the answer to the first

question to be "Yes," does a plat of lands lying in a town
ship which has not elected to come under the provisions of
a county zoning ordinance also require the approval of the
"governing body"?

Sec. 59.97 (2) (d) provides for a local option type of zon
ing authority. Towns in the county must agree to the ordi
nance or it shall not be effective in those towns. However,
the platting law, eh. 236, Stats., says that no plat shall be
valid until the proper agencies approve it. You state that
these plats are outside of any city or village. That means
that they must be approved by the town board under sec.
236.06 (1) (a) and by the county board under sec. 236.06
(1) (b). The latter subsection does not make an exception
for plats in towns which have elected not to come under
the county zoning ordinance. Therefore, the zoning ordi
nance does not bind those towns electing not to come under
it, but any plat in those towns must be approved by the
county board since Racine county has a zoning plan. For a
detailed study of Wisconsin platting laws, see Melli, Subdi
vision Control in Wisconsin, 1953 Wis. L. Rev. 389^57.
Your sixth question, which is contained in your subse

quent letter is: Are streets and alleys described in the plats
improperly recorded legally dedicated streets and alleys?

Since you state that less than 5 years have elapsed since
the actions in question took place, we are denied the easy
answer to your question that is provided after 5 years by
the curative provisions of sec. 80.01 (4), Stats.
In 34 0. A. G. 290, 292, this office stated;

"Our supreme court has held that although a plat not
entitled to be recorded does not operate as a grant to the
public of lands therein designated as streets * * *."
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However, a reference to the cases cited in that opinion
shows that the above statement did not mean that a street
could not be dedicated without a proper recordation. It
meant that where a plat had been improperly recorded, and
there was no other express or implied dedication, there was
no dedication.

The valid recording of a plat is not required for an offer
to dedicate. It is stated in 16 Am. Jur., Dedications, §22:

* From these examples, and also in reason, it would
seem that recording is not an indispensable essential to dedi
cation by plat, but merely the most satisfactory evidence of
the offer, from which it would follow that if sufficient pub
licity were given to the plat, though not spread on the rec
ords, the offer would be complete. * * *"

It is stated in In re Vacation of Plat of Garden City,
(19S6) 221 Wis. 134,139,266 N. W. 202:

"* * # Consequently, mere dedication by the proprietor
without acceptance by the public for use as a street does
not give rise to that statutory exception [in cases of dedi
cation]. But the mere approval of a plat by the common
council 'is in no sense an acceptance of the street as a public
highway.' * * *"

The Vacation of Plat of Garden City case, supra, held that
approval of the plat was not an acceptance. This was
changed by sec. 236.06 (10), Stats., which says that ap
proval is an acceptance. It is also stated in the Vacation of
Plat of Garden City case that:

" '* * * The law is well settled that, to constitute a pub
lic street or highway by dedication, there must not only be
an absolute dedication,—a setting apart and a surrender to
the public use of the land by the proprietors,—but there
must be an acceptance and a formal opening thereof by the
proper authorities, or a user which is equivalent to such
acceptance and opening. * * (Emphasis supplied.)

This means that there are other methods of dedication be

sides a valid recording of a plat. Galewski v. Noe, (1954)
266 Wis. 7, 15, 62 N. W. 2d 703. It is stated on page 12 of
the Galewski case, supra:
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"* * * The intention of the owner to dedicate and the
acceptance thereof by the public are the essential elements
of a complete dedication. * * *"

See 16 Am. Jur., Dedications, §§33-38.
User has been accepted in Wisconsin as another method.

Galewski v. Noe, supra; Buchanan v. Curtis, (1869) 25 Wis.
99. Also see Uns v. Seefeld, (1906) 126 Wis. 610,105 N. W.
917; Smith v. Beloit, (1904) 122 Wis. 396, 100 N. W. 877.
These cases state that a common law dedication may be
presumed if the streets are opened to the public even though
the plat is not properly accepted by the public. Since I have
no additional facts on this point, I can only express the opin
ion that the failure of the county board to approve the plat
meant that there was no acceptance and therefore no dedi
cation. This does not mean that it may not have been accom
plished another way, such as repairing the streets or user.
But since no facts such as these were brought to my atten
tion, I must answer your question "No."
GFS

Automobiles and Motor Vehicles—Registration Fees—
The only vehicles owned and operated by charitable corpo
rations which may be registered for the $1 reduced fee un
der sec. 85.01 (4) (g). Stats, (upon the condition stated in
the statute) are motor busses. Other types of vehicles must
be registered at the full commercial rate.

April 28, 1954.
Motor Vehicle Department.

You request my opinion as to whether "charitable cor
porations" referred to in sec. 85.01 (4) (g). Stats., as
amended by ch. 252, Laws 1953, are entitled to register
motor vehicles other tharC motor busses used exclusively for
the purposes for which incorporated, for a fee of f 1.
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The pertinent part of the statute reads as follows:

"85.01 (4) (g) Automobiles, motor trucks, motor deliv
ery wagons, trailers or semitrailers owned and operated ex
clusively in the public service by the state of Wisconsin, or
by any county or municipality thereof, and motor busses
owned and operated by a private school or college and used
exclusively for transportation of students to and from such
school or college or by a charitable corporation med exclu
sively for the purposes for which incorporated and not used
for hire shall be registered by the motor vehicle depart
ment upon receipt of a properly filled out application blank
accompanied by the payment of a registration fee of $1 for
each of said vehicles or trailers. * * *"

Specifically, your inquiry is whether the clause beginning

with the words "or by a charitable corporation," etc., re
lates back to the enumeration of "automobiles, motor trucks,
motor delivery wagons, trailers or semitrailers owned and
operated exclusively in the public service," etc., or whether
it relates only to "motor busses owned and operated by a
private school," etc.

Registration of the vehicles described for a $1 fee, as
contrasted with the higher regular commercial rates im
posed by sec. 85.01 (4), Stats., is in the nature of a favor or
exemption which constitutes an exception to the higher reg
istration fees which are applicable to owners and operators
who do not fall within the particular classes specified.

It is my opinion, based on the plain grammatical con
struction of the statute, that as regards charitable corpo
rations, the $1 fee is limited to busses which they may own
and operate. Any other type of vehicle owned or operated
by charitable corporations must be registered at the regular,
full rate.

Prior to the adoption of ch. 252, Laws of 1953, the statute
(sec. 85.01 (4) (g)) read as quoted above, with the empha
sized words omitted. It was clear, prior to the 1953 amend
ment that the only "automobiles, motor trucks, motor de
livery wagons, trailers or semitrailers" which could be reg
istered for the $1 fee were those "owned and operated ex
clusively in the public service by the state of Wisconsin, or
by any county or municipality thereof." It was equally clear
that the only other vehicles authorized to be registered for
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the $1 fee were "motor busses owned and operated by a
private school or college."
If the legislature had intended to grant favor of the re

duced fee (for vehicles other than busses) to others than
the state, county, or municipalities thereof, the place to have
made such amendment most logically would have been in
the enumeration of "state, county," etc.
The use of the conjunctive "and" between the two classes

of vehicles and owners described in the statute prior to its
amendment, and the use of the disjunctive "or" to separate
the two classes of oivners or operators in the two clauses
following the "and," satisfies me by the resulting plain lan

guage and the application of the ordinary rules of grammar
that there was no intention to enlarge the class of owners
and operators first enumerated (state, county, municipali
ties) by adding "charitable corporations" thereto. Even if
we were to treat the "or" as intended to mean "and," as is

sometimes done to ascertain true legislative intent (2 Suth
erland, Statutory Construction, 3rd ed., §4923), the result
would be no different.

Finally, the application of the "last antecedent doctrine"
would preclude the construction contended for by claimant.
(See cases collected in §293, 15 Callaghan's Wisconsin Di
gest 658.) Qualifying or limiting words or clauses in a stat
ute are to be referred to the next preceding antecedent,
unless the context or evident meaning of the enactment re
quires a different construction. It cannot be fairly said that
the context or "evident meaning" of the enactment requires
a different construction.

SGH
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Counties—Schools and School Districts—County School
Committee—^Provisions in sec. 40.02 (3), Stats. 1953, for
nominations of candidates for the county school committee
are directory, and failure to make such nominations prior
to the meeting at which the county board makes appoint
ments does not render such appointments invalid.

May 3, 1954.

Rodney Lee Young,
District Attorney,

Rusk County.

At the November 1953 meeting, the Rusk county board
selected two members of the county school committee for
the new terms starting January 1, 1954. The county educa
tion committee had not made nominations of candidates

therefor "at least 30 days before" said meeting as provided
in sec. 40.02 (3), Stats. 1953 (formerly sec. 40.303 (2)),
and had made no such nominations previous to the meeting.
It was thereafter contended that nominations by the county
education committee in accordance with sec. 40.02 (3) are
prerequisite to valid appointment by the county board and,
as there had been a selection of two members of the county
school committee at the November 1952 meeting under like
circumstances, there were therefore four vacancies to be
filled by appointment by the chairman of the county board
as provided in sec. 40.02 (2), Stats. 1953 (formerly in sec.
40.303 (D).

At the February 1954 meeting of the board, at the re
quest of the chairman of the board to submit recommenda
tions to him for consideration, the county education com
mittee by a report to the board submitted four persons "for
consideration for appointment" to the four memberships
on the committee that it was asserted were vacant because

of no valid appointments by the board. The chairman read
the report at the meeting and its adoption was duly moved
and carried. Thereafter it was contended that this mere

reading of such report by the chairman and its adoption
by the board did not amount to an appointment of the per
sons named therein by the chairman as he did not thereby
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present such names as persons he had appointed to the
committee for confirmation by the board, and that conse
quently there are still four vacancies existing in the com
mittee.

You advise that as a result, the county school committee
has not had meetings or functioned because of the confu
sion as to who are validly members thereof, and ask for
our opinion upon the foregoing.

Sec. 40.02, Stats. 1953, so far as here material provides
as follows:

"40.02 COUNTY SCHOOL COMMITTEE. (1) CREATION, MEM
BERSHIP. In each county, there shall be a county school
committee of 6 county residents. The county board shall
appoint 2 members for 8-year terms at its annual November
meeting. * * * Each term commences January 1 after ap
pointment. All members shall serve until their successors
have qualified. * * *
" (2) VACANCIES. Any vacancy shall be filled by appoint

ment by the chairman of the county board for the remainder
of the unexpired term, subject to confirmation by the county
board at its next succeeding meeting. Upon failure of the
county board to approve of an appointment made by the
chairman of the county board, the board shall appoint a
successor to fill the vacancy for the balance of the unexpired
term. * * *

"(8) NOMINATION OF COMMITTEE MEMBERS. The educa
tion committee of the county board, or if no such committee
exists, a committee designated by the chairman of the county
board, shall nominate candidates for the county school com
mittee. Such nomination shall be made at least 80 days be
fore the meeting of the board at which the appointments
are made. * * *"

Under these statutes the determination at the county level
of who should be members of the county school committee
rests in the final analysis in the county board. The com
mittee as set up is composed of six members, two of whose
terms expire each year at the end of the year. Thus, each
year there is the necessity for the selection of two new mem
bers to replace the two members whose terms expire. Pro
vision is made that the county board shall at each annual
November meeting select these two new members of the
board.
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Provision is also made that in the case of a vacancy occur-

ing in the membership of the county school committee the
county board chairman may make an appointment, but
such appointment is subject to confirmation by the county

board at its next meeting after the appointment. It is also
provided that if the county board does not confirm the ap

pointment so made by the chairman, then the board itself

shall appoint someone to fill the vacancy for the balance of
the unexpired term. Thus, the county board has the final
determination as to who shall fill a vacancy.
The provision in subsec. (3) of sec. 40.02 that the county

education committee shall make nominations of candidates

at least 30 days before the November meeting is for the
purpose of aiding the county board in making its selection
of the new members of the committee. Were this provision
construed to mean that if the county education committee
did not make such nominations at least 30 days before the
meeting, the board at the meeting could not select the two
new members of the board, the result would be tliat a power
was placed in the hands of the county education committee
to preclude the county board from making this selection.
Furthermore, if such were the effect given to this language,
the county education committee could merely nominate one
person for each of the two new memberships, and then the
county board would have to select these two persons as the
new members because of the fact that there would be no

other nominations before it. Consideration of all of the pro
visions of sec. 40.02 leads to the conclusion that the provi
sions in subsec. (3) were not intended as anything more
than directory and do not preclude the county board at its
meeting from selecting a person for the new membership
on the committee even though such person would not be on

the list of nominations furnished by the education commit
tee. Clearly, if the county board can go outside the nomina
tions made by the county education committee in full com
pliance with subsec. (3), and is not restricted to select only
the persons nominated by the committee, then certainly the
failure or refusal of the county education committee to make
such nominations cannot preclude the county board fi'om
making its selection at the November meeting.
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It is therefore our opinion that the provisions in sec,
40.02 (3), Stats. 1953, are directory only, and that the
failure of the county education committee, or other com

mittee designated under the provisions of this subsection,
to make a list of nominations of candidates prior to the No

vember meeting does not prevent or preclude the county
board from itself nominating and selecting persons for the
membership on the county school committee as provided in
sec. 40.02 (1).

In this connection, it may also be observed that the fail
ure to select members for the county school committee at
the November meeting does not create a vacancy so that
the county board chairman would be entitled to make an
appointment to fill the two new memberships, subject to
confirmation at the next meeting of the county board. Sub-

sec. (2) provides only that the chairman may fill a vacancy
for the remainder of the unexpired term. His authority is

only to act in the case of a vacancy and to make the appoint
ment for the balance of an unexpired term. While perhaps
not controlling, the provisions of sec. 17.03, Stats., defining
a vacancy in public office, do not include the failure to elect
or appoint a successor to an ofiicer whose term has expired.
Subsec. (1) of sec. 40.02 says that members shall serve until
their successors have qualified. Thus, upon failure of the
board to make an appointment at the November meeting,
the members whose terms expire at the end of the year

would continue to hold over until their successors are chosen

and take on the duties of the committee. In 42 Am. Jur.,
Public Officers, §139, it is said as follows:

"The general rule, discussed in a subsequent section, is
that on the expiration of an officer's term he holds over
until his successor is chosen and qualifies. So, if a vacancy
may be said to occur when an officer's tei*m expires, the law
itself fills the vacancy by providing that the incumbent shall
so hold over. Accordingly, in the absence of some positive
provision of the law necessitating a different conclusion, the
view is generally taken that where the incumbent holds over
at the expiration of his term, no vacancy results in the sense
that the appointing power may proceed to select a suc
cessor. * * *"
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It would thus seem that under the provisions of this stat
ute, sec. 40.02, the chairman of the county board would have
power to make an appointment to a membership on the
county school committee only where no one was holding
the membership. Where members' terms have expired and
the county board has not made appointments of successors,
under the statute such old members would hold over until

their successors were appointed and took over membership.
Therefore there would be somebody occupying the position,
and the county board chairman in that case could not make
an appointment.
However, it is our view that the power of the county

board to make the appointment would be a continuing one,
and even though it did not make the appointment at the
November annual meeting it could still make such appoint
ment at its next succeeding or a later meeting in the same
way that it could at the designated November meeting.
But, where the county board has not made appointment of
a successor, then under the statute the state superintendent
could make the appointment. Subsec. (2) so states in the
last sentence. Of course, if the county board in the exercise
of its appointing power should make the appointment be
fore the state superintendent acts under such authority,
then the membership would be filled and the state superin
tendent could not make such appointment. In the situation
where the county board has not made the appointment and
the members' terms have expired, it would be a matter of
whether the county board or the state superintendent first
acts, and whichever one does so, the appointment so made
would be valid.

In the instant situation, if the appointments made at the
November 1953 meeting were not properly made, then under
the continuing power of the county board to make appoint
ments, it would be our view that the appointments made at
the February 1954 meeting were validly made by the county
board. However, as it is our opinion that the making of
reconunendations by the county education committee under
subsec. (3) is not prerequisite to selection of new members
of the county school committee by the county board, it is
our view that the appointments made at the November
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1953 meeting were valid and that the persons there selected
are members of the county school committee. This would be
the result unless in some way it can be demonstrated and
shown that the persons so appointed at the November meet
ing have failed to qualify or have abandoned the member
ship. Our understanding is that no meetings of the com
mittee have been held since that time and we find no re

quirement that the members of such committee take an oath
or otherwise formally qualify. Should it be, however, that
there is a factual situation showing that they have failed to
assume the membership of the committee, then there would
be vacancies which the county board chairman could fill by
appointment. As failure to qualify for an office is one of
the grounds of vacancy set forth in sec. 17.03, Stats., in
respect to public offices, it is our opinion that the same prin
ciple would apply to membership vacancies in that instance.
HHP
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Automobiles and Motor Vehicles—Accident Reports—
Words and Phrases—Immediately—As used in sec. 85.141
(6) (a), Stats., the word "immediately" means within a
reasonable time under all of the facts and circumstances of

the case. Whether or not a person under duty to report did
or did not make report "immediately" is a question of fact
and not a question of law, and no general rule can be laid
down to guide enforcement officers other than to suggest:
(a) A motorist's humanitarian duty to render aid to the
injured or to call medical help in case of serious injury
would undoubtedly be regarded by courts and juries as a
reasonable excuse for failure to report first to local enforce
ment officers; (b) the longer the interim between the occur
rence of the accident and the time of the report, the more
unlikely it is that reasonable excuse exists for failing to
report earlier; and (c) the burden of showing such excuse
is upon the defendant, that is to say, it is not incumbent
on the prosecution to disprove the existence of an excuse,
but rather on the accused to establish his excuse by way of
affirmative defense.

The failure to report "immediately" to local enforcement
officers and failure to report "within 10 days" in writing to
the motor vehicle department are two separate offenses.
Prosecution will lie in appropriate cases for failure to com
ply with either of the two requirements.

May 3, 1954.
Rodney 0. Kittelsen,

District Attorney,
Green County.

You request my opinion on two questions involving the
construction of sec. 85.141 (6) (a), Stats., which reads as
follows:

"The driver of a vehicle involved in an accident resulting
in injury to or death of any person or total property dam
age to an apparent extent of $100 or more shall immediately
report the accident to the police department, the sheriff's
department or the traffic department of the municipality or
county in which the accident occurred and within 10 days
after the accident forward a written report of the accident
to the state motor vehicle department."
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Your questions are as follows:
1. What is meant by the term "immediately" as used in

the above quoted paragraph?
2. Are the failure to report "immediately" to the local

enforcement officers specified, and the failure to report in
writing to the motor vehicle department within 10 days two
separate offenses, or two essential elements of one offense?
The questions apparently originate with your local en

forcement officers whom you quote as believing that com
pliance with the statutes requires that "local authorities
should be summoned * * * before calling for wrecker serv
ice or medical attention." You state that from the stand
point of law enforcement, "it is difficult to prosecute a driver
for drunken driving if he waits several hours to sober up
before reporting the accident to local authorities, and im
possible if all he is requii'ed to do is make a report to the
state on the 9th day."

Addressing ourselves to the first question, "immediately,"
being a word of common usage and not a technical term, is
to be construed according to common and approved usage
unless such construction would produce a result inconsistent
with the manifest intent of the legislature. See sec. 370.01,
Stats. Webster defines the word thus: "* * * without in
terval of time; without delay; straightway." Black's Law
Dictionary has supplemented the identical definition with
the further explanation: "The words 'immediately' and
'forthwith' have the same meaning. They are stronger than
the expression 'within a reasonable time' and imply prompt,
vigorous action without any delay." The American College
Dictionary (1947 ed.) enumerates "directly, instantly, and
presently" as having been "originally close synonyms de
noting complete absence of delay or of any lapse of time.
The work continues: " 'Instantly' is the only one retaining
the meaning of action or occurrence on the instant."
Upon a consideration of the numerous cases in which the

word "immediately" has been construed, it is at once appar
ent that the courts have repeatedly found that "immedi
ately" does not mean "instantaneously," but requires action
to be taken within a reasonable time under the circum
stances of the case. And in any event, whether under given
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circumstances a person under duty did or did not make
report "immediately," is a question of fact and not a ques
tion of law. For examples of the various factual situations
involved in litigation in which the word "immediately" was
construed, see 20 Words and Phrases, pp. 105-131, and 1953
Supplement, pp. 26-29.
A survey of Wisconsin cases in which the word "immedi

ately" was interpreted indicates that it is generally taken
to mean a reasonable time under the circumstances of each
case. Cashau v. Northioestem Nat. Ins. Co., (1873) 5 Fed.
Cas. 270, 271; State ex rel. Cothren v. Lean, (1859) 9 Wis.*
279; Richardson v. End, (1877) 43 Wis. 316; Hepler v.
State, (1878) 43 Wis. 479; Kentzler v. American Mutual
Accident Ass'n of Oshkosh, Wis., (1894) 88 Wis. 589, 60
N. W. 1002; Merrill v. The Travelers* Ins. Co., (1895) 91
Wis. 329, 64 N. W. 1039; Foster v. The Fidelity & Casualty
Co. of New York, (1898) 99 Wis. 447, 75 N. W. 69.

Sec. 85.141 (6) (a) was created by ch. 427, Laws 1935.
At that time the word "immediately" was not used in the
section; in its place was the phrase "as soon as reasonably
possible." The section was amended six different times over
the years but the above phrase was left untouched. Then,
in ch. 341, Laws 1949, the phrase was replaced by the words
"within 10 days." Finally, ch. 365, Laws 1951, struck out
the phrase "within 10 days" and replaced it with the word
"immediately." This history suggests that in any event the
word "immediately" was intended to mean a period less
than 10 days.
From the nature of the meaning of the word "immedi

ately" as discussed above, it is impracticable to set down a
definite pattern of conduct that the driver must follow after
the occurrence of an accident. While it is conceivable that
in some situations this construction of the word would pre
clude the prior calling of wrecker service, it would certainly
not preclude the prior calling of medical assistance in a case
of serious injury. The word is a relative one, and it is im
possible to set down a more specific meaning without a more
specific factual situation in mind. Each case must be viewed
in the light of its own particular facts, bearing in mind the
foregoing considerations.
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It is clear in any event that the longer the interim between

the occurrence of an accident and the time of the actual re

port, the more unlikely it is that the motorist under duty to

report has acted within a reasonable time under all the facts

and circumstances. Further, the burden of showing that he

did act within a reasonable time under the circumstances of

the case is upon the accused as a matter of affirmative
defense.

Your second question inquires whether each requirement
is but one of two essential elements of a single offense and
failure to perform both duties must be shown to prove the
whole offense. In effect that would be equivalent to saying
that a telephone report to a local enforcement officer dis
charges the duty to report in writing to the motor vehicle
department within 10 days. This concept wholly ignores the
purposes for which these two requirements were enacted.
The local report is for the purpose of bringing to the acci
dent scene trained officers to aid the injured, to restore nor
mal traffic conditions as quickly as practicable, to avoid fur
ther accidents and injuries, and to record objectively their

findings with respect to physical facts as they may aid in
fixing responsibility for the accident and thus enable the
officers to vindicate public wrongs by prosecuting for traffic
law violations, if necessary. The purpose of the report to
the motor vehicle department is to enable the motor vehicle
department to discharge its duties in connection with the
administration of sec. 85.09, Stats, (safety and financial re
sponsibility), and to obtain an accurate collection of facts
relating to the number and circumstances of traffic acci
dents for legislative and other related purposes. See 35
0. A. G. 377, 378. It is clear, in the light of these purposes,
that the making of a report to the local enforcement officers
does not meet the requirements of the report to the motor
vehicle department and vice versa.
As you correctly point out, sec. 85.141 (6) (a), Stats.,

requires that two separate acts be performed by a person
coming within its provisions. The word "and" is actually
used in the disjunctive sense to mark a separation between
these two requirements. This is permissible under the
familiar rule of construction that the words "and" and "or"
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are often used incorrectly, and that where a strict reading
would render the sense dubious, one may be read in place
of the other, in deference to the meaning of the context.
State ex rel. Wisconsin D. M. Co, v. Circuit Court, 176 Wis.
198. See also 2 Sutherland, Statutory Construction 450 et
seq., §4923, where it is said that there has been "so great
laxity in the use of these terms ["and" and "or"] that courts
have generally said that the words are interchangeable and
that one may be substituted for the other, if to do so is con
sistent with the legislative intent."

It is my opinion, therefore, that the fulfillment of the leg
islative intent requires a negative answer to your second
question.
SGH

Counties—Taxation—Exemption—Subsec. (8) of sec.
70.11, Stats. 1953, is inapplicable to county-owned property.

May 3, 1954.
Donald J. Berg,

District Attorney,

Manltowoc County.

You state that the county owns land adjoining the court
house property, upon which is a building fitted for business
purposes on the ground floor and with living quarters up
stairs, which it leases to private persons, and also that the

county owns its fairground properties upon which are situ
ated buildings, including some that at times it leases to pri

vate individuals and concerns. You ask whether the fact

that the county rents out these properties as above renders
the same taxable on some proportionate basis under subsec.
(8) of sec. 70.11, Stats.

Sec. 70.11, Stats., was revised by ch. 63, Laws 1949. Prior
thereto, the provisions comparable to those now contained
in subsec. (8) were scattered in subsecs. (4), (4a) and (25)
(a) of the old section. As so contained in the old section,
such provisions obviously were only applicable to situations
where exemption was predicated in ])art at least upon either
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exclusive or substantial use for exempt purposes. In the re
vision, there was no intention to make such provisions ap
plicable to anything other than similar situations, but to
make them applicable to all situations where exemption
was founded in whole or in part upon use for an exempt
purpose.

Ever since the 1949 revision and the creation thereby of
subsec. (8) of present sec. 70.11, it has been our opinion
that the provisions of that subsection are applicable only
where exemption is stated in the statutes to be grounded
upon use for an exempt purpose. Consequently, the provi
sions thereof have no application to property owned by the
state or by a county, city, village, town, or school district,
because the exemptions provided in subsecs. (1) and (2)
of sec. 70.11 that are applicable to such property are not
predicated upon anything except ownership.
That the provisions in subsec. (8) are not intended to be

applicable to property owned by the state or a county, city,
village, town, or school district, is shown by the language
used therein. In both the second and third sentences the

word "organization" is used and it is most inappropriate
as a reference to the state or its subdivisions. Rather, it is

appropriate for reference to private corporations, associa
tions, societies, and the like, and evidences an intention that
the provisions of the subsection should continue, as in the
past, to apply only to the exemptions accorded in terms of
use for an exempt purpose.
In the case of State ex rel. Wis. Univ. Bldg. Corp. v.

Bareis, (1950) 257 Wis. 497, 44 N. W. 2d 259, the assess
ment involved was the 1949 assessment, which of course
was made as of May 1, 1949, and, said ch. 63, Laws 1949,
having been published the previous day so that under sec.
370.05, Stats., it was effective on said May 1, 1949, the pro
visions of present sec. 70.11, Stats., were applicable thereto.
While there is no mention of subsec. (8) in the decision, if
there had been any possibility of its application to property
owned by the state, the city attorney would have raised the
point or the court would have dealt with the case on the
basis thereof. It was the use factor with which the city
attorney was primarily concerned and that gave rise to the
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case, so that if he felt there was any applicability of subsec.
(8) he would have raised it. The case, of course, is not direct
authority upon this point, but the fact that it was not even
suggested in the case lends substantial support to our posi
tion as to the applicability of said subsec. (8).

It is therefore our opinion that subsec. (8) of sec. 70.11,
Stats. 1953, is inapplicable to the county property you men
tion and that, being owned by the county, it is exempt under
sec. 70.11 (2), Stats. 1953.
HHP

Automobiles and. Motor Vehicles—Driver's License—

Juvenile Court—Records—Notwithstanding sec. 48.01 (3),
Stats., juvenile courts must, under sec. 85.08 (24) (b) and

(c), Stats., forward the record of conviction for any mov
ing traffic violation of ch. 85, Stats., or conforming local
ordinance, to the motor vehicle department.

May 4, 1954.
Motor Vehicle Department.

You have requested my opinion as to whether the provi
sions of sec. 48.01 (3), Stats., which close juvenile court
records to the public except on order of the judge, prevail
over the provisions of sec. 85.08 (24) (b) and (c), Stats.,
which make it mandatory that juvenile courts forward all

records of motor vehicle convictions relating to moving
vehicles to the motor vehicle department.

It is my opinion that your question must be answered in
the negative.

While the two statutes cited above are clear and unam

biguous when considered separately, it is apparent that both
may not reasonably be given full effect. In such a situation
the rule is well settled that in the absence of a contrary
legislative intent, the specific statute controls the general,
and the statute which was passed later in point of time pre
vails over the earlier. See 2 Sutherland, Statutory Con
struction, 3rd Ed., §5204.
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In the situation presented, the sanctions of eh. 85 are
more specific and later in point of time than those of ch. 48.
Thus, only the legislative intent of the two statutes need be
considered.

Sec. 48.01 (3) states in part:

"* * * and the record thereof shall not be open to the
public except upon the order of the judge. * * *"

This section was enacted by ch. 439, Laws 1929. Its cov
erage is broad, preventing the use of all juvenile court rec
ords without the consent of the juvenile judge. The purpose
of the section was to protect the reputation of the child,
the fundamental idea of the juvenile law being reformation
rather than punishment. 41 0. A. G. 70.
Turning to ch. 85. subsec. (b) of sec. 85.08 (24) states:

"Every court, including a juvenile court, having jurisdic
tion over offenses committed under this section, or any
other law of this state, or a county, city or village ordinance
which is in conformity with state law regulating the opera
tion of motor vehicles on highways, shall forwai'd to the de
partment a record of the conviction of any person in such
court for any moving traffic violation of chapter 85 or any
local ordinance which is in conformity therewith."

Subsec. (c) of that statute not only imposes the duty of
complying with subsec. (b) upon the clerk of such court or
the justice of the peace, judge or magistrate of such court
not having a clerk, but requires the commissioner to bring
an action against the person who breaches that duty, the
breach being imputed as a misdemeanor.

Sec. 85.08 (1) (i), Stats., states:

" 'Conviction' means a final conviction; a forfeiture of
bail or collateral deposited to secure a defendant's appear
ance in court, which forfeiture has not been vacated, shall
be equivalent to a conviction; a finding of a juvenile court
under chapter 45 shall he equivalent to a conviction"

The italicized portions of the above quoted statutes were
added by ch. 173, Laws 1949. The same chapter created two
new sections. The first was sec. 85.08 (27g), since renum

bered as sec. 85.08 (27) (f):
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"Upon being notified that a person less than 18 and more
than 16 years of age has been convicted of violating any pro
vision of chapter 85 regulating moving vehicles or of any
county or municipal ordinance conforming thereto, the com
missioner shall suspend such person's operator's license not
less than 30 days nor more than one year. But the provi
sions of subsection (29) shall not apply to the first such
suspension."

The second was sec. 48.07 (1) (e):

"The court [juvenile court] shall suspend for not less
than 30 days nor more than one year any motor vehicle op
erator's license issued to any such person [one found delin
quent, neglected or dependent] under 18 and more than 16
years of age when it finds that such person has violated any
provision of chapter 85 regulating moving vehicles Or of
any county or municipal ordinance conforming thereto. But
the provisions of section 85.08 (29) shall not be applicable
to the filst such suspension unless the court shall so order."

Also relevant in determining the legislative intent is the
following statement of the legislative council on the bill
that became ch. 173, Laws 1949 (Wisconsin Legislative
Council Report, 1948):

"Recommendation—The subcommittee makes the follow
ing recommendations in regard to youthful drivers:

(<4: N: *

" (2) Applying the provisions of section 85.08 governing
operators' licenses to all offenders under 18 years of age
brought into the juvenile court for traffic violations."

Read together, the changes made by ch. 173, Laws 1949,
clearly manifest an intent of the legislature that, notwith
standing the provisions of ch. 48, juvenile offenders should
be subject to the provisions of ch. 85 insofar as the suspen
sion, revocation, and reinstatement of juvenile drivers'
licenses are concerned.

That it intended strong controls to carry out this intent is
evident; the main legislative problem lay in determining the
best method of imposing them. The method finally adopted
was not to create the type of statute contemplated in the
notes of the legislative council, but to add the amendments
and statutes which are noted above.
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The effect of those provisions—the vesting of the power
to suspend operators' licenses in both the judge and the
motor vehicle department—is consistent with the legisla
tive policy of strongly controlling this particular area, and
should not be lessened by the operation of a general stat
ute, the existence and effect of which the legislature recog
nized and obviously intended to by-pass.
If full effect is given to those provisions, the policy of

sec. 48.01 (3), Stats., will not seriously be impaired. For
that section relates to all records of juvenile courts; sees.

85.08 (24 (b) and (c) deal only with one particular record,
that of the conviction for any moving traffic violation of
either ch. 85 or any conforming local ordinance. The words
of these subsections are specific enough to exclude situations
in which there have been no law violations. Thus, while
some juvenile court findings might carry implications of
wrongdoing neither warranted by the facts nor the proce
dure, that danger is greatly decreased in the present
situation.

The forwarding of such records to the motor vehicle de
partment by a juvenile judge is a legitimate administrative
function which was authorized in order to aid in furthering
a policy which the legislature, cognizant of the conflicting
policy of sec. 48.01 (8), deemed paramount. While the judi
cially defined scope of sec. 48.01 (3) may have been broad,
the scope and meaning of the words of any statute are con
trolled, in the first instance, by the entire context in which
they are used.

Finally, a holding that sec. 85.08 (24) (b) and (c).
Stats., prevails over sec. 48.01 (3), Stats., would not repeal
the broad sanction of the latter statute, but would merely
modify it. 1 Sutherland, Statutory Construction, 3rd ed.,
§2022, states:

"* * » The subsequent enactment of a statute which
treats a phase of the same general subject matter in a more
minute way consequently repeals * * * :[only] the provi
sions of the.general statute with which it conflicts. * * *"

Accordingly, it is my opinion that sec. 85.08 (24) (b)
and (c). Stats., prevails over sec. 48.01 (3), Stats., and that
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juvenile courts must forward all records of motor vehicle
convictions, as specified in those subsections, to the motor
vehicle department.
SGH

Automobiles and Motor Vehicles—Reciprocity—Statutes
—Construction—The word "may," as used in sec. 85.055
(4), Stats., construed to mean "must" or "shall." Such con

struction is imperative where the rights of the public are
involved, and where no standards have been prescribed in
the statute for guidance in administering the statute on a
discretionary basis.

May 6, 1954.
Motor Vehicle Department.

You request my opinion as to whether you have a man
datory duty to revoke reciprocity permits under sec. 85.055
(4), Stats., where you receive a certificate of conviction of
an out-of-state carrier for violation of highway weight
limitations.

Sec. 85.055 (4) reads as follows:

"Any operator or owner of a foreign motor vehicle oper
ating with a nonresident identification plate or certificate
convicted of violating the weight limitations of sections
85.47 and 85.48 may have such nonresident identification
plate or certificate canceled by the motor vehicle depart
ment, and further shall pay the same tax and fees for a
period of one year as is .required for like vehicles owned by
residents of Wisconsin under chapters 85 and 194."

While the word "may" is generally regarded as permis
sive, the authorities are replete with instances where it has
been loosely used in place of "shall" in the mandatory sense;
and the converse is also true. The rule is frequently ex
pressed that "may" makes a conferred power imperative;
that "may" means to have power, and that the word "may"
is mandatory where the public interest and the public good
so require. (See collection of cases, 26A Words and
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Phrases, perm, ed., pp. 390, et seq.) It becomes necessary,
particularly in an instance such as the present, where no
standards have been provided for the commissioner of the
motor vehicle department to cancel one carrier's permit and
to allow another carrier to retain its permit, to resort to
the context of the statute to determine the legislative intent,
if at all possible.

Accepting for the moment, solely for the purpose of argu
ment, that the word "may" was used only in its permissive
sense, it is clear that as to the instances where it would be
conceded by all that the commissioner should exercise the
power conferred by statute, the purpose of the statute is to
impose a further sanction upon those who violate the high
way weight limitations in addition to the criminal sanctions
imposed by sees. 85.47 and 85.91, Stats. The end objective
of sec. 85.055 (4) is to compel obedience to the weight limi
tation laws. Where is the commissioner to draw the line as
between two offending carriers, in the absence of any statu
tory standards or guide? Certainly the legislature had in
mind that the statute be applied in appropriate cases. It
must be presumed not to have acted futilely. The public
right to have the laws obeyed and to have its property
(highways) protected against damage is the pivotal factor,
therefore, in determining whether the word "may" is to be
construed as permissive or mandatory.

If "may" were to be construed as permissive, a constitu
tional question might well be presented as to whether the
commissioner's action in canceling one carrier's permit and
declining to cancel another's upon similar facts would con
stitute arbitraiT or discriminatory action. It is a funda
mental rule that of two constructions, that which will avoid
a constitutional question will be followed. (See State ex rel.
Wisconsin Inspection Bureau v. Whitman, 196 Wis. 472, for
discussion of the necessity of standards where a discretion
ary power is vested in a state agency.)

Wisconsin cases discussing the principles involved in de
termining the meaning to be ascribed to the word "may"
are: The Market National Bank of New York v. Hogan, 21
Wis. 322, 323-324; Cutler v. Hoivard, 9 Wis.* 309; Curry v
Porfttfirc, 195 Wis. 35, 37.
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It further appears that your department has regarded the
word "may" as being mandatory since the enactment of the
statute in 1951. Your administrative decision was communi
cated to certain motor carriers, motor carrier associations,
and their legal representatives on July 16, 1952. The states
with which you haye consummated reciprocity agreements
were advised of your construction. You have, in fact, can
celed reciprocity permits upon receipt of notices of convic-
i:ion for overweight violations, and it is known throughout
the industry what your administrative policy is. No steps
have been taken to seek judicial review of the administra
tive action in thus canceling permits. The legislature has
not amended the law. Under these circumstances, and par
ticularly in view of the applicable legal principles, it is my
opinion that you have correctly construed the statute and
should adhere to such construction.

SGH

AutomohilBs and Motor Vehicles—Reciprocity—Semi
trailer owned by nonresident and registered in foreign state
with which Wisconsin has reciprocity under sec. 85.05 (5),
Stats., and operated in Wisconsin on interchange basis in
intrastate commerce must be registered in Wisconsin under
sec. 85.01 (4) (e) 2, Stats., and the $10 fee paid. Said fee
is payable on annual, and not on quarterly, basis.

May 6, 1954.
Eugene McEssey,

District Attorney,
Fond du Lac County.

You have requested my opinion as to whether a Wiscon
sin corporation which has interchanged a semitrailer (which
it owns and for which the Wisconsin registration fee has
been paid) for a semitrailer owned by a foreign corporation
and registered in a state with which Wisconsin has con
summated a reciprocity agreement, is required to register
such foreign trailer in Wisconsin if it uses such trailer in
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mimstate commerce. If that question is answered in the
affirmative, you ask further whether the vehicle may be
registered on a quarterly basis, or whether it must be reg
istered on an annual basis.

While your letter does not directly indicate, the implica
tion is present that the "semitrailer" you have in mind is
one which falls within the definition of sec. 85.10 (12),

Stats.

Further, it must be assumed that interchange of semi
trailers was made under authority of sec. 85.05 (5), Stats.,
as created by ch. 598, Laws 1953.
Sec. 85.01 (4) (e) 2, Stats, (as recreated by ch. 320,

Laws 1953), provides as follows:

"2. For the registration of each semitrailer defined in
s. 85.10 (12) operated in connection with a truck tractor an
annual fee of $10."

This statute, which is applicable generally to all semi
trailers, is clear and unambiguous. It calls for an annual
fee and makes no provision for quarterly registration. Nor
can authority for quarterly registration be implied.
The only exception to registration requirements for semi

trailers relates to interchanged vehicles used in interstate
commerce. This exception is a part of the reciprocity stat
ute, sec. 85.05 (5), as amended by ch. 593, Laws 1953. One
must comply with the several conditions set forth in that
statute in order to operate validly an interchanged semi
trailer in Wisconsin on a foreign license plate. The excep
tion, being limited to vehicles in interstate commerce, is

inapplicable under your statement of facts. The owner of
the vehicle cannot lawfully operate the vehicle in intrastate
commerce in Wisconsin. That being true, its operation by a
bailee (on interchange basis) is illegal and violates sec.
85.01 (1), Stats., which prohibits such operation without
lawful registration. Reciprocity is limited to interstate com
merce.

It has been urged in some cases where a bailee is operat
ing a vehicle without lawful registration that he cannot
register the vehicle because he is not the owner. (Sec. 85.01
(2), Stats., requires it to be registered in the owner's name.)
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The clearly stated policy of sec. 85.01, Stats., is that every
vehicle shall be lawfully registered as a condition precedent
to its operation on the public highways. Sec. 85.01 (1)
makes operation of a motor vehicle by any yerson without
proper registration an offense. "Any person" unquestion
ably includes others than the owner. The court in which the
operator is tried has the power to "require such person to
make application for registration and pay the fee there
for." This subsection must be read in pari materia with
subsec. (2), and may reasonably be interpreted to mean
that a bailee or agent of the owner may be compelled to
register such vehicle (in the name of the owner, of course)
and to pay the fee therefor.
SGH

Marketing and Trade Practices—Unfair Sales Act—Un
der sec. 100.30 (2) (a), Stats., it is permissible to deduct

from invoice cost a quantity discount which can be accu
rately computed for the purpose of determining cost to re
tailer within 30 days prior to the date of sale.

May 6, 1954.
Robert C. Altman,

District Attorney,
Marathon County.

You have asked this office to construe the language "less
all trade discounts" found in sec. 100.30 (2) (a), Stats.
The facts upon which this opinion will be based are as

follows:

The A & P store at Wausau purchases a product known
as Premium Saltines from the National Biscuit Company.
A Nabisco salesman takes orders from A & P twice a week

and deliveries are made to A & P twice a week. Each de

livery is accompanied by an invoice for the goods deliv
ered. Twice monthly a master invoice is sent by Nabisco to

the Milwaukee office of A & P covering purchases for the



Opinions of the Attorney General 106

past two weeks. A & P pays these invoices twice monthly.

Nabisco allows all customers a 4 per cent quantity discount
on purchases over $500 a month. This discount is paid by

Nabisco by check approximately 30 days after the end of
the month in which the purchases are made. This quantity

discount plan is made known to all customers in advance of

their purchases. The A & P store at Wausau consistently

buys over $500 worth of this product each month. This dis

count is not stated on any invoice rendered to A & P by
Nabisco and is not deducted by A & P in paying the twice

monthly invoices.

Upon these facts you ask whether this 4 per cent quantity

discount can be deducted from invoice cost in determining

cost to retailer as defined in sec. 100.30 (2) (a), Stats. This
section reads in part:

" 'Cost to retailer' means the invoice cost of the mer
chandise to the retailer within 30 days prior to the date of
sale, or replacement cost of the merchandise to the retailer,
whichever is lower; less all trade discounts except cus
tomary discounts for cash; * *

You state that for some time you have been engaged in

the active enforcement of this statute, called the unfair
sales act, and that it has been your practice as well as the

pi*actice of the department of agriculture to require that all
discounts, which are to be deducted from invoice cost to
determine cost to retailer, must be stated on the invoice.

This practice facilitates enforcement of this statute by mak
ing cost to retailer readily determinable from the invoice
alone. You point out that the problem of determining cost
to retailer will be greatly complicated if you have to search
beyond the invoice to find out whether there are any appli
cable discounts which might properly be deducted. Also you
point out that many such discounts not appearing upon the
invoice are of a nebulous, uncertain, prospective nature,
which discounts may or may not be allowed depending upon
whether the retailer purchases a certain required volume
before the end of the month. Thus at the time the retailer

receives his deliveiy of goods and the accompanying in
voice he would in effect have to guess at what his discounts
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were going to be in order to deduct them from his invoice
cost to arrive at cost to retailer.

It is clear that any criminal statute which required a
businessman to estimate accurately what his future dis
counts were going to be in order to determine his cost would
be void for lack of certainty. To constitute due process of
law a statute must presribe the elements of the offense with
reasonable certainty, fix an ascei-tainable standard of guilt,
and make known to those to whom it is addressed what con

duct on their part will render them liable for its penalty.
16 C. J. S., Constitutional Law, §580. Under this constitu
tional principle, as applied to the unfair sales act, a mer
chant must be able to determine accurately at the time he
establishes his selling price exactly what his cost to retailer
is going to be. It is also a familiar rule of statutory con
struction that in the interpretation of a statute, that con
struction of the language employed is to be adopted, if pos
sible, which will sustain the validity of a statute under the
constitution. In re Petition of State ex rel. Attorney Gen
eral et al, (1936) 220 Wis. 25, 264 N. W. 633; 16 C. J. S.,
Constitutional Law, §98. We must construe the statutory

language "less all trade discounts" in the light of these
constitutional principles.

These statutory words "less all trade discounts" are broad
enough to cover all discounts allowed by the seller as a re
duction of the price of goods sold. This, of course, does not
include cash discounts. The statute makes no distinction be

tween discounts stated on the invoice and quantity discounts
not stated on the invoice but computed on the basis of a full
month's purchases and paid at a subsequent time in the
form of a rebate. It appears that no court has ever distin
guished these two types of discounts in construing the un
fair sales act. Callman, Unfair Competition and Trade-
Marks, 2nd ed.. Vol. 1, p. 539. It has been said that trade
discounts and quantity discounts are synonymous terms re
ferring to an amount taken off a list price, varying accord
ing to the quantities purchased. Standard Oil Co. v. State,
(1937) 283 Mich. 85, 276 N. W. 908, 911. Also a rebate may
be considered as the equivalent of a discount. Either is a
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reduction of cost. State v. Loucks, (1924) 32 Wyo. 26, 228
P. 682, 634.
Even though the words "less all trade discounts" are

broad enough to include a quantity discount computed at a
time subsequent to the purchase of goods, the question arises
whether the merchant receiving such a discount can readily
determine his cost to retailer at the time he establishes his
selling price. The section of the statutes previously quoted
provides that a merchant in computing his cost to retailer
may use the invoice cost within 30 days prior to the date
of sale. Under this provision, a merchant on any given date
may compute his cost to retailer bassd upon his invoice
cost for that commodity at any time within the preceding
30-day period. Thus a merchant who buys a commodity for
10 cents on January 1 can use that 10-cent invoice cost in
computing his cost to retailer for all sales of that com
modity which he makes during the next 30 days, regardless
of the fact that his actual cost for such commodity may

have gone up to 12 cents on January 2.
Applying these principles to the present situation, we

arrive at a result as follows: In any one month A & P buys
in excess of $500 worth of merchandise from Nabisco. Thus
A & P purchases total $500 before the end of the month. On
the day A & P receives an invoice raising its total purchases
for that month to $500, A & P knows the exact amount of
the quantity discount which it will earn for that month,
regardless of the fact that such discount has not yet been
paid, A & P also knows its invoice cost. Knowing both the
invoice cost and the discount, A & P can compute accurately
its cost to retailer for that month. Under the 30-day provi
sion of the statute, A & P can use this cost to retailer
throughout the next 30-day period regardless of the fact
that on purchases made from Nabisco during this next 30-
day period A & P may not know exactly what quantity dis
count it will qualify for on those purchases. This 30-day
period begins the day A & P receives the invoice which
raises its total purchases for that month to $500.
Under the above reasoning, a merchant could not deduct

such a quantity discount from his invoice cost to compute
cost to retailer during the first month that he did business
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with a company such as Nabisco, until his purchases totaled
$500. However, after his purchases totaled $500, he could
compute his cost to retailer based upon his invoice cost less
the quantity discount earned.

If this procedure unduly hampers effective enforcement
of the unfair sales act it would be appropriate to call this
fact to the attention of the legislature.
GFS

Public Assistance—Social Security Aids—Public Welfare
Department—Audit Where a county grants
to a recipient of a social security aid amounts in excess of

those fixed by statute or valid departmental rule, the state
department of public welfare should in all cases exercise
its power under sees. 49.18 (10), 49.19 (8) (b), 49.38 (1),
and 49.61 (9), Stats., to disallow the county's claim with
respect to the excess payment.
Where there is a statutory provision, such as in sec.

49.19 (5), Stats., or a valid rule of the state department of
public welfare, establishing a fixed policy that no other
public assistance shall be allowed for the benefit of a recipi
ent of a particular social security aid, the department should
disallow in full the county's claim with respect to any re
cipient receiving more than the specified maximum.
In other cases where a county grants in excess of the

maximum, the department may disallow the claim in full if
it determines that the circumstances are such that to do so

is necessary to compel compliance with state policies.
Where a county's grant to a recipient of a social security

aid is less than the proper amount established under state
regulations, the state department of public welfare should
exercise its power under sees. 49.18 (10), 49.19 (8) (b),
49.38 (1), and 49.61 (9), Stats., to disallow the county's
claim with respect to the total amount.

May 6, 1954.
State Department of Public Welfare.

You have asked two questions for guidance of your de
partment in making audit adjustments of state and federal
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funds paid to counties for social security aids, under sees.

49.18 (10), 49.19 (8) (b), 49.38 (1) and 49.61 (9), Stats.

Before undertaking discussion of your specific questions,
it will be helpful to review the functions and duties of the

department in connection with the administration of these

social security aids. As pointed out in the opinion given to
you on March 4, 1954, in connection with administration of
aid to dependent children, sec. 46.206 (1), Stats., as created
by ch. 513, Laws 1953, obligates the department to "super
vise" the administration of old-age assistance, aid to de
pendent children, aid to the blind and aid to totally and per
manently disabled persons. The opinion given in 39 0. A. G.
403 indicates that the supervisory and rule-making power
of the department was intended by the legislature to be ade
quate to insure observance of statutory regulations and of
valid state-wide standards established by the department.
In 42 0. A. G. 193 and 26 0. A. G. 576, it was recognized

that the department's authority and duty to make audit ad
justments under the various statutory provisions above des
ignated is one of the primary sanctions provided by the

legislature to enable the department to require that the ad
ministration of the social security aids meet the state and
federal standards. Our supreme court made the following
comment with respect to the word "audit" in Travelers Ins.
Co. V. Pierce Engine Co., 141 Wis. 103, 106-107, 123 N. W.
643:

"* * * The word 'audit' is sometimes restricted to a
mere mathematical process, but generally is extended to in
clude the investigation, weighing of evidence, and deciding
whether items should or should not be included. People ex
rel, Ramsdale v. Orleans Co. 16 Misc. 213, 38 N. Y. Supp.
890; People ex rel, Hamilton v. Jefferson, 35 App. Div. 239,
54 N. Y. Supp. 782; People ex rel. Brown v. Board, 52 N. Y.
224; People ex rel. Myers v. Barnes, 114 N. Y. 317, 20 N. E.
609, 21 N. E. 739; Territory ex rel. Donzelmann v. Grant,
3 Wyo. 241, 21 Pac. 693; In re Clark, 5 Fed. Cas. 853.

All of the above cited statutory sections authorize the

department to make "necessary audit adjustments" to in
sure that the total amount of money turned over to coun-
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ties, and permitted to be retained by them, does not exceed
the amount to which they are entitled.

Sec. 49.18 (10), Stats., provides that a county shall re
ceive a certain percentage "of the approved amount paid
by the county for blind aid pursuant to this section" and
also states that the county's claim shall be certified only "if
the department approves it."

Sec. 49.19, Stats., relating to aid to dependent children,
provides in subsec. (8) (a) that the county's claim for state
and federal reimbursement shall be "for aid under this sec
tion." Subsec. (8) (b) provides that if the department "is
satisfied that the amount claimed is correct and that the
aid allowed has been granted in compliance with the require
ments of this section," it shall certify the claim for payment.
Sec. 49.38 (1), Stats., dealing with old-age assistance,

provides that if the department "is satisfied that the amount
claimed has actually been expended in accordance with sec
tions 49.20 to 49.38" it shall certify the county's claim for
payment.

Sec. 49.61 (9), Stats., dealing with aid to totally and per
manently disabled persons, provides that the county shall
make its claim "for state and federal reimbursement under

this section" and that "if the department approves such
claim" it shall certify the same for payment.
Under all sections the department is entitled to make its

original certification without investigation or audit, on the
basis of the data supplied by counties, in order to facilitate
prompt reimbursement, and to make its audit adjustments
at a later time.

Your first question is: If a county agency deliberately or
through gross negligence deviates from state-wide stand
ards in such a manner that the amount of aid furnished is

more than the proper amount, should the department take
an audit exception with respect to (1) the excess amount
granted or (2) the total amount of aid granted?

Sec. 49.18 (1) (a). Stats., as amended by ch. 61, Laws
1953, provides that the maximum aid to the blind per month
"shall not exceed $75."

Sec. 49.19 (5), Stats., does not fix a rigid maximum for
aid to dependent children, but provides that the aid shall be
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"sufficient to enable the person having the care and custody
of such children to care properly for them." It further pro
vides that the amount shall be determined by a budget for
the family in which all income as well as expenses shall be
considered, and that such family budget shall be based on a
"standard budget." The section does fix a maximum amount
which may be allowed to cover burial expenses. The opinion
was given in 40 0. A. G. 190 that the department does not
have authority to establish an arbitrary administrative
maximum for the monthly grant under sec. 49.19 (5), Stats.,
but that the department might promulgate standard budgets
under the principles discussed in 39 0. A. G. 408, which
could specify that no more than certain amounts should be
taken into consideration for certain purposes. In connec
tion with your question as applied to aid to dependent chil
dren, we are assuming that the maximum to which you have
reference would be the result of valid departmental regula
tions within the scope of the foregoing opinions.

Sec. 49.22, Stats., as created by ch. 337, Laws 1953, deal
ing with old-age assistance, provides in part: "The amount
granted shall be determined by a budget in which all in
come and resources as well as expenses shall be considered
and the aid per month shall not exceed $75."

Sec. 49.61 (6) (a) and (b). Stats., renumbered and
amended by ch. 558, Laws 1953, dealing with aid to totally
and permanently disabled persons, provides:

"The amount of aid which a person many receive under
this section shall be according to his need but shall not ex
ceed $80 per month. * * *"

Where the legislature fixes a specific maximum for the
aid to be granted, one of its primary considerations is doubt
less the protection of the public treasuries out of which aid
is supplied to counties to administer the programs locally.
There can be little question that it is the department's duty,
in making audit adjustments, to disallow state aid for any
portion of grants in excess of the maxima specified in the
statutes or in valid rules promulgated pursuant to the stat
utes. Whether the department may, or should, disallow all
aid to the counties for any grant in which the total exceeds
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the statutory maximum is not, I believe, susceptible of a
categorical answer for uniform application to all cases alike.

Counties are authorized under sees. 49.01 to 49.12, Stats.,

to grant relief. Administration of relief is not subject to

supervision of your department as is administration of the
social security aids. The opinions in 31 0. A. G. 400 and 26

O. A. G. 306 appear to recognize that counties may give aid
in the form of relief to persons who are also recipients of

social security aids, if there is no contrary provision, express
or implied, in the statutes. In some instances there are spe
cific statutory restrictions against a recipient of a social
security aid receiving any other form of assistance. See, for
example, sec. 49.19 (5), providing that "aid pursuant to
this section shall be the only form of public assistance
granted to the family for the benefit of such child." Where
a county furnishes aid in excess of an amount specified in
a state-wide standard, and to do so is in direct violation of a

statutory requirement or a valid rule to the effect that no
other relief may be furnished by counties, it is incumbent
on your department to disallow the county's claim with re
spect to such grant in full, as pointed out in my opinion to

you dated March 4,1954.
Whether a county's claim for payments to a particular

person in excess of the maximum specified by state regula
tion should be disallowed in full, or only with respect to the
excess over the maximum, would seem to leave some leeway
for the exercise of your discretionary powers to supervise
the administration of the social security aids in a manner
to carry out the statutory policies.

The term "supervise" is defined in Webster's New Inter
national Dictionary as "to oversee for direction; to super
intend ; to inspect with authority." While the term is suffi
ciently flexible to permit of varying constructions according
to its use, the cases which have considered its meaning in
connection with authority given to public officials to super

vise others indicate that it carries a certain amount of dis

cretion within the area where the matter of statutory policy
is open to interpretation. In State v. Manning, 220 la. 525,
259 N. W. 213, it was held that the authority of a public
official to supervise certain activities imposed upon him the



Opinions of the Attorney General 113

duty to carry out and enforce the statute in the best inter

ests of the taxpayers. In Tongeren v. Heffeman, 5 Dak.

180, 38 N. W. 52, 56, it was held that authority to supervise

includes the power to review the acts of local officers and to

correct their errors. In Finlay Straus, Inc. v. University of
State of N, Y., 62 N. Y. S. 2d 892, 893, 270 App. Div. 1060,
it was held that authority to supervise included authority to

make rules pertaining to professional conduct. In Sivartley
V. Harris, 351 Pa. 116, 40 A. 2d 409, 410, it was held that

authority to supervise tax appraisal and collection was suffi
ciently broad to enable the supervising official to disallow

salaries for the number of employes he considered were in
excess of those needed for efficient administration.

Accordingly, where the payment of relief by counties to
recipients of social security aids, in excess of the maxima
fixed for the latter, is not expressly forbidden, the authority
of your department to supervise would, we believe, enable
you to determine whether the circumstances of the case con

stitute a payment of social security aids in violation of
state-wide policies so that entire payment should be dis
allowed ; or whether a county under its authority which is
not subject to supervision by your department has made
some supplemental payment which will not be contrary to,
or defeat, the policies of the statutes.

Your second question is: If a county agency deliberately
or through gross negligence deviates from state-wide stand
ards in such a manner that the amount of aid granted is

less than the proper amount, can the department properly
take an audit exception with respect to the total amount of
aid that was granted?
In any case where valid minimum payments for security

aids are fixed on a state-wide basis, the objective differs
from the purpose of regulations fixing maximum amounts.
The former are not for the protection of the public treas
uries but for the purpose of establishing what is deemed
to be a fair and stable social program, and are at least par
tially for the benefit of the persons whose circumstances
bring them within the statutory definitions as eligible for
aid. It is a general rule that statutory mandates cannot be
waived by persons other than those for whose benefit they
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were intended; In any case where a county's payment of
social security aids is less than the minimum specified in a
valid statute or regulation of state-wide application, I be
lieve it is incumbent upon your department to disallow in
toto the entire claim of the county with respect to such aid.
If a county were to be reimbursed by state and federal

funds on the amount claimed, there would be no induce
ment for it to raise the grant to accord with established
state-wide standards.

BL

Physicians and Surgeons—License—^Whether a graduate
of an unapproved foreign medical school who is ineligible
for licensure in Wisconsin may be employed by a state
agency in an "administrative capacity" where the duties
require that he "do some consultation work" in connection
with the position, depends upon the specific nature of the
duties. If such duties require the performance of acts which
constitute the practice of medicine or any other branch of
healing or treating the sick, he could not be so employed.

May 12, 1954.

State Board op Medical Examiners.

You request my opinion as to whether a graduate of an
unapproved foreign medical school may be employed in an
"administrative capacity", by a state agency. The subject is
not eligible for licensure as a medical physician or surgeon
in Wisconsin. Your request states: "We understand that he
would also be required to do some consultation work in con
nection with this position."
Your facts are somewhat meager, and my opinion must

accordingly be general.
The answer to your question hinges on what you mean by

"administrative capacity." If by "administrative capacity"
you mean to exclude any and all acts which might fall with
in the definition of treating the sick or practicing medicine.
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surgery, osteopathy, or any other system of treating bodily
or mental ailments requiring registration under ch. 147,
Stats., the fact that the subject is a graduate of an un-
approved foreign medical school and is not eligible for
licensure in Wisconsin does not disqualify him for employ
ment in an administrative capacity, provided he otherwise
meets the qualifications of such position.

If, on the other hand, his duties would require him to
perform any act for which a license is required by ch. 147,
Stats., then he could not lawfully perform such act withoui
a license. When you say "we understand that he would also
be required to so some consultation work in connection with
this position," we infer you mean "consultation" in the pro
fessional sense. If it is intended that the subject shall pro
fessionally counsel either laymen or doctors for purposes of
treating the sick, such consultation would be unlawful with
out a license.

It is impracticable to attempt to lay down a rule or guide
as to what conduct would and what would not constitute
treating the sick without a complete statement of facts as
to precisely what the subject will be required to do.
We shall be glad to give this question further considera

tion if you or the employing agency are able to specify
with particularity what the duties of the position will be
that you may consider to be borderline between "administra
tive" and the actual practice of medicine or other form of
treating the sick.
SGH
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State Board of Medical Examiners—Physicians and Sur
geons—Registration—State board of medical examiners is
not authorized to include physical therapists and chiropo
dists in its annual publication of registrants required by
sec. 147.175 (3), Stats., as amended by eh. 342, Laws 1953.

May 13, 1954.

State Board op Medical Examiners.

You inquire whether physical therapists and chiropodists
should be included in the list of registrants which your
secretary-treasurer is required to cause to be published each
year under sec. 147.175 (3), Stats., as amended by ch. 342,
Laws 1953.

Subsec. (1) provides for annual registration of medical
and osteopathic physicians and surgeons. Reference is made
in said subsection to "persons registered hereunder," i.e.,
persons registered under sec. 147.175, Stats., which, as in
dicated, is limited to medical and osteopathic physicians
and surgeons.

Subsec. (3), as amended by ch. 342, Laws 1953, reads as
follows:

"On or before March 10 in each year the secretary-
treasurer of the state board of medical examiners shall
cause to be published and mailed to each person registered
hereunder a printed list of those so registered, which list
shall be divided according to the branch of healing in which
the registrant is licensed. The secretary-treasurer of the
board shall also cause to be mailed a copy of such published
list to the secretary of state, the district attorney of each
county, each local board of health, the sheriff of each county
the chief of police of each community, and to any other
public official who may request or have need thereof."

Registration of physical therapists is required under sec.
147.185, Stats., as recreated by ch. 411, Laws 1953. Regis
tration of chiropodists is provided for under sec. 154.04
Stats.

In my opinion, the reference in subsec. (3) of sec. 147.175,
as amended by ch. 342 (quoted above), to "each person
i*egistered hereunder" means only persons registered under



Opinions of the Attorney General 117

sec. 147.175. That would exclude persons registered under
sees. 147.185 or 154.04, and accordingly you would have no
authority to include physical therapists and chiropodists in
such published list of doctors.
SGH

Appropriations and Expenditures—State Board of
Health—State Tuberculosis Gamp—The board of health is
authorized under sees. 50.04 and 50.05, Stats., to make the
following expenditures on behalf of patients authorized to
be supported at Lake Tomahawk state tuberculosis camp at
public charge: (1) Necessary transportation costs; (2) nec
essary clothing; (3) emergency medical care at the nearest
available medical facility; and (4) high school and voca
tional school tuition for training of patients in a nearby
community, where that is the cheapest and most efficient
method of providing the training authorized under sec.
50.051 (4), Stats.

May 14, 1954.
State Board of Health.

You have asked a number of questions relative to what
expenditures may properly be paid out of public funds on
behalf of patients at Lake Tomahawk state camp. For pur
poses of this opinion, we are assuming that your questions
relate solely to persons admitted as public charges pursuant
to sees. 50.05 (3) and 50.03 (2), (3), and (4) of the
statutes.

Sec. 50.04, Stats., authorizes and directs the state board
of health to "establish and operate" a state tuberculosis
camp in which persons threatened with or recovering from
tuberculosis may be received and cared for. Subsec. (2) of
the same section provides that the board shall prescribe
regulations for the administration of such camp not incon
sistent with the section.

Since the board's authority with respect to the camp is
couched in rather general terms, instead of being defined
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by specific enumeration, it necessarily leaves a considerable
leeway for the exercise of discretion as to what constitutes
the necessary and proper care of a patient. As pointed out
in Kasik v. Janssen, (1914) 158 Wis. 606, 609-610, 149
N.W. 398:

"In addition to powers expressly conferred upon him by
statute, an officer has by implication such additional powers
as are necessary for the due and efficient exercise of the
powers expressly granted or such as may be fairly implied
from the statute granting express powers. * * *"

The discretion of course is not unlimited, but must be
deemed to be co-extensive with the objectives and purposes
of the statutes under which the institution is set up. The
objectives in the care of patients at the tuberculosis camp
may be deemed not only to include the general "prevention
and suppression of disease" (sec. 140.05 (1)) but also re
quire attention to the social and economic habilitation of the
patients. The latter objective is shown by the grant of
authority in sec. 50.051, Stats., to give instruction in occu
pational therapy and vocational training consisting of voca
tional advice and technical training necessary for the proper
qualification of the patients for present and future useful
ness.

You ask: 1. May Lake Tomahawk state camp pay trans
portation costs for patients discharged from the camp, to
their homes, to a place of employment, or to the county
sanatorium from which the patient was originally trans
ferred to the camp?
I believe that such traveling expenses may be paid where

necessary, provided the patient is entitled to care as a pub
lic charge. Sec. 50.05 (3), Stats., provides that any person
who is unable to pay for his care may be admitted pursuant
to subsecs. (2), (3), and (4) of sec. 50.03, Stats. Subsec.
(3) of sec. 50.03 is thus apparently made applicable to such
patients as are admitted to Lake Tomahawk state camp as
public charges, and provides:

"The support, maintenance and necessary traveling ex
penses * * * and emergency surgical and dental work of
every patient supported in said institution at public charge
shall be paid by the state; * *
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It is largely a matter of administrative discretion to de
termine what are "necessary" traveling expenses.
Your second question is: 2. May Lake Tomahawk state

camp provide patients with essential clothing when it is not
possible to obtain such clothing from county relief agencies?

The portion of sec. 50.03 (3), Stats., above quoted, pro
vides that support and maintenance of every patient sup
ported at public charge shall be paid by the state. The term
"support and maintenance" is broad enough to include such
clothing as is needed by the patient when it is not available
from other sources. See, for example. Orphan Society of
Lexington V. Fayette County, (1869) 6i9 Ky. (6 Bush.) 413;
Western Commercial Travelers* Ass*n v. Tennent, (1908)
106 S. W. 1073. What clothing is needed in a particular case
is likewise largely a matter for administrative discretion.

Your third question: 3. May Lake Tomahawk state camp
provide patients with emergency medical care at the nearest
available medical facility when it appears to the camp di
rector that the transfer of the patient to Wisconsin general
hospital would be impractical or not in the best interests of
the health of the patient?

Sec. 50.03 (3), Stats., above quoted, provides, in addition
to support, maintenance and necessary traveling expenses,
that "emergency surgical and dental work" shall be paid for
every patient supported at public charge. The foregoing pro
vision does not impose a restriction as to the place where
the treatment is to be obtained, probably because emergency
treatment must be taken where it is most readily available.

Your fourth question is: 4. Is it proper for Lake Toma
hawk state camp to pay for high school tuition and voca
tional school tuition for training of patients in a nearby
community?
We have previously referred to sec. 50.051 (4), Stats.,

which reads in full:

"The board may give such instruction in occupational
therapy or vocational training at such institutions as it shall
deem wise; such instruction shall consist of vocational ad
vice and technical training necessary for the proper quali
fications of the patients of such institutions for present and
future usefulness,"
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The question arises whether the phrase "at such institu
tions" precludes all training except that given at the camp
itself.

The word "at" may in some statutes be used with the
same meaning as the word "in"; but generally speaking it

has a broader scope, which makes it susceptible to use in

the sense of "near." Indeed, many cases have indicated that

the primary sense of the term is "near" rather than "in."

See, Jordan v. Board of Supervisors, (1950) 99 Cal. App.

2d 356, 221 P. 2d 977; Caldwell v. State, (1939) 136 Tex.

Cr. R. 524, 126 S. W. 2d 654, 656; Clark v. Sayle, (1950)

208 Miss. 559, 45 So. 2d 138, 140; Chesapeake & 0. Ry.

Go. V. Hill, (1926) 215 Ky. 222, 284 S. W. 1047, 1048,

48 A. L. R. 327. See, also, Lovin v. Hicks, (1911) 116

Minn. 179, 133 N. W. 575, 576; Town of Waynesville v. Sat-

terthwaite, (1904) 136 N. G. 226, 48 S. E. 661, 665.

In Abernathy v. Peterson, (1924) 38 Ida. 727, 225 P. 132,
133, it was held that logs stored at a lumber yard 6 miles

from a mill were deemed to be "at" the mill where manu

factured, for purposes of a mechanic's lien law.

In Kramer v. State, (1940) 60 Nev. 262, 108 P. 2d 304,

311, it was held that a prison located a mile from the limits

of a city was located "at" the city within the meaning of a
certain statute.

If used in the sense of "near," the question what is suffi

ciently near to an institution to be deemed "at such institu
tion" is relative.

It is interesting to note that in sec. 50.04 (1), Stats., it is
provided that patients may be received and cared for "in"
the camp. It may well be that in the use of a contrasting
term in sec. 50.051 (4), Stats., the legislature manifested

its intent to provide a more flexible rule with respect to the
provision of vocational and technical training. In the light
of the fact that the legislature provided in sec. 50.04 (1)
that patients should be cared for "in" the camp and in sec.
50.051 (4) that training should be provided "at" such in
stitution, it may well have meant that the training might be
supplied elsewhere than in the institution, for persons being
cared for in the institution. There is an implied limitation
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that the training should be at a near enough point so as to
be feasible and economic.

You have pointed out that it is considerably cheaper for
the state, in some instances, to make tuition payments, than
it would be to set up a sufficiently varied program to meet
the needs of all patients. Certainly I believe it was the in
tent of the legislature that the statute should be so inter
preted as to pei-mit the most economical means of obtaining
its objectives which are consistent with the best interests of

the patients. It is my opinion, therefore, that the board and
the administrator of the camp have the discretion to make
use of nearby educational facilities and to pay for them
when that is the cheapest and most efficient method by which
the training can be provided.
In a supplementary memorandum you have also raised the

question whether the camp may pay, on behalf of the stu
dents it sends to the schools, for the hot lunches there pro
vided, instead of sending cold lunches packed in the camp.
Your letter indicates that not only is it less expensive for
the state to pay for the hot lunches but that the medical
director has indicated it is preferable for the health of the

patients. Certainly the provision of food is a part of the

support and maintenance authorized by sec. 50.03 (3),
Stats. Presumably some of the materials even for lunches
prepared at the camp would be purchased away from the
camp. There does not appear to be any reason why the pre
pared lunch could not likewise be so purchased in cases
where that may be done at a smaller cost and with greater
benefit for the patients.
BL
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Elections—Intoxicating Liquors—Malt Beverages—^Un
der sees. 176.06 and 176.34, Stats., the sale of fermented
malt beverages containing 5 per cent or more of alcohol by
weight, is prohibited on election days until after the polls
are closed. Under sec. 66.054 (10), Stats., the sale of fer
mented malt beverages by "Class B" licensees (except in
Milwaukee county) is prohibited on election days until after
the polls are closed. But there is no prohibition against the
sale of fermented malt beverages containing less than 5 per
cent of alcohol by weight by "Class A" licensees or by whole
salers, or by "Class B" fermented malt beverage licensees
in Milwaukee county.

May 17, 1954.
James D'Amato,

District Attorney,
Waukesha County.

You have requested an opinion whether the sale of beer
on election day is permitted under the statutes. You state
that you have ascertained that most of the standard brands
of beer contain somewhere between 8.7 and 4.75 per cent of
alcohol by weight, but that there are a number of beers and
ales on the market which exceed 5 per cent of alcohol by
weight.

Those beers and ales containing 5 per cent or more of
alcohol by weight are included in the definition of "intoxi
cating liquors" in sec. 176.01 (2), Stats. Accordingly, they
are subject to the provisions of ch. 176, Stats., regulating
the sale of intoxicating liquor.* 82 0. A. G. 48.

Sec. 176.84, Stats., prohibits the sale, giving away or bar
tering of "any intoxicating liquors on the day of the annual
spring election, the biennial fall election, special election,
or primary election, until after the polls at any such elec
tion are closed." This section clearly prohibits the sale of
fermented malt beverages containing 5 per cent or more of
alcohol by weight, since such beverages are "intoxicating
liquors" in the meaning of the statute.

Moreover, under sec. 176.06, Stats., premises for which a
wholesale or retail liquor license has been issued are re
quired to be closed for the sale of liquor on election days
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during such hours as the polls may be open. This is a pro
hibition of the sale of intoxicating liquors at licensed prem
ises, whereas sec. 176.34 is not limited to sales and is not
limited to licensed premises.
The traffic in fermented malt beverages containing less

than 5 per cent of alcohol by weight is regulated by sec.
66.054, Stats. Except in Milwaukee county, "Class B"
licensed premises are required by sec. 66.054 (10) (a) to be
closed on any election day until after the polls of such elec
tion are closed, except that under par. (b), hotels and res
taurants whose principal business is the furnishing of food
or lodging to patrons may remain open for the conduct of
their regular business but are not permitted to sell fer
mented malt beverages during the hours mentioned in par.
(a). See 38 0. A. G. 349.

It follows that no "Class B" licensee may sell beer on an
election day until after the polls are closed, with the excep
tion that beer of legs than 5 per cent of alcohol by weight
may be sold by taverns holding only a "Class B" fermented
malt beverage license in Milwaukee county. Taverns in Mil
waukee county holding a "Class B" intoxicating liquor
license in addition to the fermented malt beverage license
are required to be closed by sec. 176.06 (6) (d). Stats.
However, there is no prohibition against the sale of beer

having less than 5 per cent of alcohol by weight, on an elec
tion day by "Class A" licensees or by wholesalers, except of
course that no delivery of beer can be made to a tavern
during the hours when it is required by law to be closed.
See 41 0. A. G. 125.

WAP
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Child Protection—Child Care Centers—Licenses and Per

mits—One who operates a boarding home for mothers and
children requires a permit under sec. 48.50, Stats., if she
provides care and supervision for 4 or more children for
more than 2 and less than 24 hours a day, while the mothers
are at work, irrespective of whether a separate charge is
made for the children's care or it is included in the charge

for board and room.

State Department of Public Welfare.

May 21, 1954.

You request our opinion as to whether sec. 48.50 (1),
Stats., applies to the following situation: A woman, who
twice has been denied a permit for a day nursery or child
care center, has established a home for working mothers
and children. Rather, she has established two such homes
for mothers and children, and is contemplating a third one.
In each such home there are four or more unrelated moth

ers and children. The mothers work out during the day.
The proprietress does not live on the premises, but has
employes to care for the children during the day while the
working mothers are absent.

Sec. 48.50 (1), Stats., reads in part:

"permits required. No person shall for compensation
provide care and supeiwision for 4 or more children under
the age of 7 years for periods of more than 2 hours but less
than 24 hours per day unless he shall have been issued a
permit therefor by the state department of public welfare.

Sec. 48.50, Stats., requires a permit when any person "for
compensation" provides "care and supervision" for more
than 2 and less than 24 hours a day. From your statement
of facts, it appears that the owner of the establishment does

provide "care and supervision" for 4 or more children dur
ing the periods when the mothers are away at work, which
we will assume, for purposes of this opinion, exceeds 2
hours per day. Similarly, it appears that such care is pro
vided for less than 24 hours a day, since it is only during
the periods when the mothers are at work. The care is pre-
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sumably provided for compensation, even though the com
pensation may be included in a lump sum which also covers
board and room. The fact that the children and their moth

ers are being supplied with lodging in addition to the "care
and supervision" does not take the situation out of the
terms used in the statute.

It is significant that in sec. 48.38, Stats., relating to foster
homes, the legislature has expressly provided that there be
excluded from the definition cases in which the parents are
"resident in the same home." If the legislature had intended
a similar exception in sec. 48.50, Stats., it would have so
stated.

BL

Public Welfare Department—Audit Adjustments—Public
Assistance—Totally and Permanently Disabled—^Where the
federal government has disallowed federal aid for payments
by a county under sec. 49.61, Stats., because federal regula
tions were not complied with, the state department of pub
lic welfare is obligated to recoup any payments advanced
to the county as federal aid; but if the payments made by
the county complied with state regulations, the county is to
be reimbursed in the prescribed percentage for state aid.

May 21, 1954.
State Department of Public Welfare.

You report that the federal security agency has taken
exception to certain grants of aid by county agencies under
sec. 49.61, Stats., because "federal regulations were not com
plied with, despite the fact that such agencies complied with
state laws, rules and regulations." You have asked a num
ber of questions with respect to such cases in which the
federal agency has made disallowances and thus withdrawn
federal aid for expenditures for assistance to totally and
permanently disabled persons.

Questions 1 and 2 are: 1. Can the state recoup from the
counties the federal share of the grants?
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2. If the answer to question 1 is in the affirmative, is the
State required to recoup from the county the amount of the
federal share of such grants or may it absorb the amount

of the federal exception?

I believe the state not only can but should recoup from

the counties the federal share of grants which have been
disallowed or recouped by the federal government. Sec.
49.61 (9), Stats., authorizes only the payment of a certain

percentage of aid from state funds "plus federal aid re
ceived for such expenditure." The only payments which may
be made to counties as federal aid must be federal funds

actually received. If federal funds are not forthcoming after
payments have been made to the counties, the department's
authority and obligation to make "necessary audit adjust
ments" makes it obligatory that there be recouped any
funds paid out as federal aid, which were not in fact
received.

Your third question is: 3. Can the state recoup from the
counties the state's share of such grants?

If, as you state in your inquiry, the exceptions taken by
the federal agency were solely on the basis of failure to
meet certain federal regulations but there was full compli
ance with state law, rules, and regulations, I believe it is
the intent of sec. 49.61 (9) that the county should receive
the prescribed percentage from state funds. Sec. 49.61 uses
different terminology for the provisions relating to the pay
ment of state aid than for federal aid. It provides that the
department shall certify to the director of budget and
accounts "50 per cent of the approved amount paid by the
county for aid to the disabled pursuant to this section, plus
federal aid received for such expenditure." The authority
given to the department to withhold approval may not be
exercised arbitrarily, but is for the purpose of insuring
that the administration of aid to totally and permanently
disabled persons shall conform to the pattern of state stat
utes and state regulations. If a county has made payments
as prescribed by state statutes, I am of the opinion that the
legislature intended that the county should be reimbursed
out of state funds, for the percentage designated in sec.
49.61.
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Your fourth question is: 4. If question 3 is answered in
the affirmative, is the state required to make such recoup
ment or may it at its option refrain from recouping from
the county the state's share of such grants?

Since your third question was answered in the negative,
no consideration is required of your fourth question.
BL

Appropriations and Expenditures—Public Welfare De
partment—Public Assistance—Poor Relief—Claims for re
imbursement under sec. 49.04 (3), Stats., for relief fur
nished in 1952-1953 are payable out of appropriation by
sec. 20.18 (10), Stats. 1951, if certified to department of
budget and accounts by August 31,1953, but if not certified
thereto by that date are payable out of the appropriation for
1953-1954 by sec. 20.18 (10), Stats. 1953. Specification in
sec. 49.04 (3), Stats. 1953, of time during which claims are
to be filed is not a statute of limitations and not in conflict

with the 2-year limitation of sec. 49.11 (5) (g). Stats.

May 21, 1954.
State Department op Public Welfare.

You ask a number of questions as to the appropriation
from which claims under sec. 49.04, Stats., founded on re

lief granted in June, 1953, should be paid. Except as in
volved in the statement of the question, all of your ques
tions assume that all other conditions and requirements of
the statutes and department rules have been met to entitle
the claim to payment.

Question 1. If a claim for reimbursement for relief

granted in June, 1953, is filed with your department in that
month, but is not approved by your department and certi
fied to the director of budget and accounts until July, 1953,
would the payment be made out of the appropriation made
by the 1951 statutes or out of the appropriation made by
ch. 251, Laws 1953?
The provisions of sec. 49.04, Stats. 1953, that are here

material, read as follows, and were the same in the 1951
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statutes, except for the underlined words which were added
and the words stricken out that were deleted, by ch. 251,
sec. 63, Laws 1953, that took effect on July 1,1953:

"49.04 State dependents. (1) From the appropriation
made in section 20.18 (10) the state shall reimburse the
counties for the relief of all dependent persons who do not
have a settlement within any county in this state and who
have resided in the state less than one year.
" (2) The state department of public welfare shall make

suitable rules and regulations governing notification of re
imbursement charges, the relief to be provided, the pres
entation of claims for reimbursement and other matters
necessary to the provision of relief to such state dependent
persons. The observance of such rules and regulations by a
county shall bfe a condition for reimbursement.
"(3) The presentation of a claim for reimbursement

shall be accompanied by a verified copy of the sworn state
ment required by s. 49.11 (1), and an affidavit that diligent
effort was made to ascertain the facts relating to the de
pendent's legal settlement and period of residence in the
state, and reciting such other facts as the department re
quires. Any claim for relief furnished after June 30, 1953,
shall be filed with the state department of public welfare on
the following June 30 or not to exceed 30 days thereafter.
If the department is satisfied as to the correctness of the
claim it shall certify the same to the director of budget and
accounts for payment to the county entitled thereto;
provided that if the total amount payable to all counties ex
ceeds the amount available under the appi^opriation made
in s. 20.18 (10) the department shall prorate the amount
available among the counties according to the amounts due
them. Any necessary audit adjustments for any ̂ onth e#
the current or prior fiscal years may be included in subse
quent certifications."

Sec. 20.18 (10), Stats. 1951, appropriated from the gen
eral fund as follows:

" (10) TO COUNTIES FOR STATE DEPENDENTS. Annually, be
ginning July 1,1945, the sums necessary to reimburse coun
ties for aid to persons chargeable against the state upon
certification of the state department of public welfare as
provided in section 49.04."

This last appropriation provision was amended by ch.
251, sec. 21, Laws 1953, to read as follows, the underlined
words being the additions and the stricken words deleted:
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"(10) Annually beginning July 1, 1915, Gums necoo
1953, $75,000 to reimburse counties for aid to persons

chargeable against the state upon certification of the state
department of public welfare as provided in section 49.04.
The unencumbered balance on June SO, 195J^, shall be non-
lapsible until June SO, 1955."

Sec. 20.77,.Stats. 1951, so far as here material and un
changed in the 1953 statutes, reads:

"20.77 Construction of appropriation statutes. * * ♦
"(1) Appropriations in the following language, or sub

stantially similar language, shall be construed to be annual,
continuing appropriations, and balances shall be available
as provided in subsection (8) :
"There is annually appropriated, beginning (day of month

and year) dollars, payable from any moneys in the
fund not otherwise appropriated, for (department)

for (purpose or object).
"There is annually appropriated dollars, payable

from any moneys in the fund not otherwise appro
priated, for (department, purpose or object).
"There is annually appropriated, such sums as may be

necessary, from the state treasury, for (department, pur
pose or object).

(<4: *

"(5) Where any appropriation is repealed or any bal
ance of an appropriation is caused to revert, any indebted
ness incurred under the authority of such appropriation or
balance prior to the time as of which such repeal or rever
sion of balance is to take effect, shall be paid from the ap
propriation or balance thus repealed or reverted as the case
may be unless otherwise specifically provided by law.

((Hi Hi Hi

"(8) All appropriations or balances of appropriations
remaining unexpended and unincumbered at the end of the
fiscal year for which they are made, shall revert to the fund
from which appropriated, * * *

((Hi Hi Hi"

The appropriation made in sec. 20.18 (10), Stats. 1951,
of a sum sufficient for the fiscal year ending June 80, 1958,
is an annual appropriation, which by the provisions in sec.
20.77 (1), Stats., is subject to the reversion provisions in
sec. 20.77 (8), Stats. Under this latter subsection any bal
ance of said appropriation which remained "unexpended
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and unincumbered" on June 30, 1953, would revert on that
date to the general fund. This would be true regardless of
any repeal or amendment of said provision as operative to
make the same appropriation for the fiscal year 1953-1954
and other future years. In effect this sum sufficient annual

appropriation by sec. 20.18 (10) was repealed as to the
fiscal year 1953-1954 and future years by virtue of the lan
guage having been amended by ch. 251, Laws 1953, to pro
vide an annual amount of $75,000 starting July 1, 1953. To
the extent it can be said there is an unexpended balance of a
sum sufficient appropriation at the end of a fiscal year, any
balance in said appropriation for the fiscal year 1952-1953

that remained unexpended on June 30, 1953, would revert
by virtue of sec. 20.77 (8) to the general fund, except to
the extent it is incumbered on that date.

However, sec. 20.77 (5) provides that "any indebtedness
incurred under the authority" of an appropriation that is
repealed or reverts, which was incurred prior to such re
peal or reversion taking effect, is payable out of such ap
propriation "unless otherwise specifically provided by law."
Application of this provision would mean that, aside from
the provisions in sec. 20.77 (8), if a liability was incurred
prior to the end of a fiscal year for something for which the
appropriation was intended to be used and there was suffi

cient unexpended balance to pay therefor, to the extent of
the amount thereof there would be no lapsing of the bal
ance of that appropriation and the liability is payable there
from even though the occasion for the payment or the pres
entation of a voucher therefor does not arise until subse

quent to the end of the fiscal year.
The provisions of these two subsections must be construed

together and each given effect so as to avoid a conflict if
possible. Subsec. (5) was in the statutes for a number of
years before the provisions of subsec. (8) were enacted by
ch. 97, Laws 1929, in the present form so far as here mate
rial. The variance in terminology, subsec. (5) using the
words "indebtedness incurred" and subsec. (8) using "un-
incumbered," might give rise to considerable argument as
to the intended application of these provisions. It can hardly
be said that one subsection is general and the other special,
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and therefore the rule that the latest enactment controls

in the case of conflict would make the provisions in subsec.
(8) paramount if they conflict.

Opinions in 10 0. A. G. 1125 and 27 0. A. G. 800, stating
that "incurred" as used in subsec, (5) means "become liable

for," furnish some support for a view that all that is nec
essary to authorize payment to be made after the close of a
fiscal year out of the unexpended balance of the appropria
tion of that year is that liability therefor exist at the end of
the year. Under such view, when the local unit furnished
the relief the state immediately became liable to pay there

for and an indebtedness therefor was incurred by the state

at that time. But this, like the opinions mentioned, gives no
consideration to the fact that the language in subsec. (8)

is that it is only the "unincumbered" balance that -does

lapse and revert. It might also be that the terms were in
tended to be synonymous. Thus, under subsec. (8) there
would be no reversion or lapsing of an appropriation bal

ance to the extent a previously "incurred indebtedness" was
entered as an "incumbrance" against it, and subsec. (5) is

the authorization to use such preserved nonlapsing balance
in paying such "incurred indebtedness" after the end of
the fiscal year has passed.

In the above mentioned opinions no reference is made to

the matter of whether the appropriation was incumbered
for the items at the end of the fiscal year. The first of them

was long before the enactment of subsec. (8), so there could
be no concern therewith at that time. It may be that in the
later one in 1938, it was assumed an incumbrance existed
therefor, because it was prior to 1940 at which time the

machine system of bookkeeping was installed in the central
accounting office of the secretary of state. Prior to such in

stallation, departmental purchase orders were not pre-
audited by that office, so that no record thereof was kept

there but only in the bookkeeping records kept by each de
partment. Possibly at that time such record so kept by each
department was, under the then existing system, sufficient
to be an incumbrance, and the only doubt was as to whether
an indebtedness to pay the purchase price of the items or-
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dered arose when the order was placed and accepted or
when delivery of the items was made.
Whatever might have been the initially intended effect of

these two subsections, the fact is that the practice followed
was to honor vouchers for the payment out of an appro
priation for a fiscal year, even though presented after the
close of the year, if for items chargeable to such fiscal year
as liabilities thereof. The result was that constantly vouch
ers were put through for payment of liabilities of past
years. As a result of the potentialities of old bills coming in,
and not just for matters concerning the last year but for a
a number of years past, there was no way of knowing or
estimating the amount of money the state would be called
upon to disburse in any given period or year. This was the
situation that gave rise to legislative action in 1947.
By ch. 9, Laws 1947, creating the department of budget

and accounts and transferring to it the state central
accounting and pre-audit functions from the secretary of
state, there was created as sec. 15.19, Stats., the provisions
which are those now in sec. 15.16 (5) (a). Stats., except
that the cut-off time was the end of the month of October
instead of August. This was the first time anything of this
nature was found in the statutes. Subsequently such provi
sions were renumbered and modified to their present form.

Sec. 15.16 (5) (a). Stats. 1953, provides:

"(5) (a) On August 31 of each fiscal year all outstanding
incumbrances entered for the previous fiscal year shall be
transferred by the director as incumbrances against the ap
propriation for the current fiscal year, and in the case of
maintenance and miscellaneous capital appropriations for
state institutions, and capital outlay for the conservation
commission, an equivalent prior year appropriation balance
shall also be forwarded to the current year by the director.
Payments made on previous year incumbrances forwarded
shall be charged to the current fiscal year. All other charges
incurred during any previous fiscal year, and not evidenced
by incumbrances, which are presented for payment between
September 1 in any fiscal year and August 31 in the next
succeeding fiscal year shall be entered as charges in the
fiscal year in which said September 1 falls; but such charges
shall not be paid if they exceed the unincumbered appro
priation balance as of August 31 of the fiscal year preceding
the year of payment."
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These provisions in sec. 15.16 (5) (a) are a later enact
ment than sec. 20.77, Stats., and would take precedence to
the extent they may conflict therewith. Furthermore, such
provisions would probably in any event constitute provi
sions that would come within the "unless otherwise spe
cifically provided by law" in sec. 20.77 (5).
Whatever may have been the case prior to 1947, it is clear

that, under the provisions of subsec. (5) and the other sub
sections of sec. 15.16, in order that there be an incumbrance
against an appropriation there must be an entry in the rec
ords of the department of budget and accounts of a liability
incurred or respecting .the existence of such liability. Con
sequently, in order to prevent any portion of the balance of
an appropriation that is unexpended at the end of the fiscal
year from reverting, there must be an entry in the records
of the department of budget and accounts on or before August
31 next following such fiscal year, of an incurred liability
as an incumbrance against the appropriation. If there is no
such incumbrance entered at that time there could be none

for the department of budget and accounts to transfer to
the appropriation for the next and current fiscal year.

Construing the mentioned statutory provisions together
means that up to August 31 each year payment may be
made out of the appropriation for the fiscal year ending the
previous June 30 for all bills and charges incurred during
such fiscal year, if they are presented for payment before
that date. After said August 31, all bills or charges for
liabilities incurred during the previous fiscal year which on
said August 31 were entered as incumbrances against the
appropriation for the prior fiscal year, are transferred as
incumbrances on the appropriation for the current fiscal
year, being the fiscal year which started the July 1 next
preceding said August 31, and are payable only out of the
appropriation for said current fiscal year or a subsequent
one. Other bills and charges for liabilities incurred during
the preceding fiscal year which were not entered on said
August 31 as incumbrances against the appropriation of
said prior fiscal year, may be paid thereafter if presented
but only out of the appropriation for the current fiscal year
in which presented, and only to the extent such charges do
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not exceed the unexpended poi-tion of the prior year's ap
propriation that was unincumbered on the August 31 next
preceding presentation for payment.
There thus exists under sec. 15.16 (5) (a) a period up to

the August 31 following the end of a fiscal year, in which
bills and charges arising because incurred in said fiscal
year can be presented and paid out of the appropriation for
that year regardless of whether such bills or charges were
entered in the central accounting office in the department of
budget and accounts as incumbrances against such appro
priation on June 30, the last day of such fiscal year. But,
any bills or charges arising out of liabilities incurred dur
ing an expired fiscal year and not paid by said next succeed
ing August 31, are payable if they were on that date en
tered as an incumbrance against the appropriation for such
expired fiscal year and at that time transferred to the new
appropriation for the next or current year. But, such last
mentioned bills or charges are then payable only out of an
appropriation for a fiscal year to which they are trans
ferred as an incumbrance. The over-all effect thereof is that,
except in the specific instances mentioned in sec. 15.16 (5)
(a) for a fonvarding or carrying over to the next year of
the necessary amount from the expiring appropriation, the
appropriation for the current year available for payment
of bills and charges of such current year is reduced by the
amount of the incumbrances so transferred to it on said
August 31. Then further, under sec. 15.16 (5) (a), other
bills and charges for liabilities incurred during a fiscal year
that have not been presented for payment by August 31 of
the next fiscal year and which were not entered as incum
brances against the appropriation during said fiscal year,
are payable even if they are presented after August 31.
But, they are payable only out of the appropriation of a
later fiscal year and just as though they were bills or charges
for liabilities incurred during such later fiscal year. There
is, however, a limitation that the amount of such last men
tioned bills or charges that may be paid out of a later year's
appropriation cannot exceed the balance of the appropria
tion of the prior fiscal year that was unincumbered at the
end of such year.
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Accordingly, the answer to question 1 is that the claim
would be payable out of the appropriation by sec. 20.18
(10), Stats. 1951, for the fiscal year ending June 30, 1953.
It was received by the department of budget and accounts

within the period expiring August 31, during which liabili
ties incurred during the previous fiscal year are payable
out of the appropriation for that year even though not en
tered as an incumbrance against such appropriation at the
end of such year.

Question 2. Can such claim be paid by the state if such
certification is made in September 1953, and if so, out of

what appropriation?
In such instance the claim would be properly payable, but

out of the appropriation for the fiscal year ending June 30,
1954, as made by sec. 20.18 (10) as amended by ch. 251,
Laws 1953, along with any other claims that are payable
out of said appropriation.
As a practical matter it makes no difference whether the

state's liability to reimburse for such relief is "incurred"
at the time the local unit furnished the relief or at the time

the claim for reimbursement is filed with your department.
If it were the former then clearly under the present statu

tory provisions no incumbrance therefor was entered
against the 1952-1953 appropriation by the department of
budget and accounts on June 30, 1953, or for the matter
even on August 31, 1953. As a result, the voucher or cer
tification for such reimbursement not being presented to

the department of budget and accounts by August 31, 1953,
it is payable only out of the new $75,000 appropriation for
the fiscal year 1953-1954 along with any bills for reimburse
ment for relief furnished during 1953-1954 and upon the
same basis of proration applicable to them. On the other
hand, if the date of incurring of the state's liability to re
imburse is when the claim therefor is filed with your de
partment, then this claim would be a liability incurred in
the fiscal year ending June 30, 1954 and therefore payable
only from the $75,()00 appropriation for that year on the
pro-rata basis specified therein.

It might appear that the last clause in sec. 15.16 (5) (a)
would preclude payment out of the $75,000 appropriation
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for 1958-1954 of claims for relief furnished in 1952-1953
that were not certified to the department of budget and
accounts by August 31, 1953. It might be claimed that inas
much as the old appropriation by sec. 20.18 (10), Stats.
1951, for the fiscal year ending June 30, 1953, was a sum
sufficient, there was no fixed or definite number of dollars

that reverted on that date pursuant to sec. 20.77 (8), Stats.
However, it is deemed that for the purposes of the limita
tion in said clause there were an indeterminable number of

dollars as the unused and unincumbered balance in said

sum sufficient appropriation on August 31,1953, so that the
claims presented after August 31, 1953, are within that
balance and therefore can be paid out of the 1953-1954
appropriation.

Question 3. If a claim for reimbursement is filed with
your department on or after July 1, 1953, but before
August 31, 1953, for relief furnished on or before June 30,
1953, can reimbursement for such claim be paid out of the
"sum sufficient" appropriation under the 1951 statutes or
must payment be made out of the "pro-rata" appropria
tion made by ch. 251, Laws 1953?
In accordance with the foregoing, in such instance if the

certification reached the department of budget and accounts
on or before August 31, 1953, the claim would be payable
out of the sum sufficient appropriation made by sec. 20.18
(10), Stats. 1951, for the fiscal year 1952-1953.

Questions. 4 and 5. If the claim for reimbursement for
relief furnished in June, 1953, is filed with your department
in November, 1953, can such reimbursement be made and
if so from which appropriation?
Reimbursement would be proper but only out of the ap

propriation for the fiscal year ending June 30, 1954, made
by sec. 20.18 (10) as amended by ch. 251, Laws 1953.

Question 6. Are claims for relief furnished on or after

July 1, 1953, reimbursable under sec. 49.04, Stats. 1953, if
they are not filed with your department within 30 days after
June 30, 1954?
The obvious purpose in the amendments of sec. 49.04,

Stats., made by ch. 251, Laws 1953, was to accommodate
the filing of claims for reimbursement with your depart-
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ment to the appropriation of a specific sum and the provi
sion therein for proration if the amount should be inade
quate. Necessarily, in such case your department would have
to wait until the end of the fiscal year to determine whether
the claims filed exceed the appropriation. It could not pay
any of them until then, otherwise it might find too late that
the appropriation amount would be short.

Previously, these claims came in intermittently through
out the year and were paid as soon thereafter as processed
and approved. But, under this new appropriation, claims
filed throughout the year could not be paid until all are in
and so would have to be held until the end of the year. To
avoid this intermittent filing, with the accompanying neces
sity of holding them in your files until the end of the year,
it was provided that such claims should not be sent to you
except during the specified period starting with the June 30
ending the fiscal year and continuing for 30 days thereafter.
This permits processing and certifying them all together so
they can be presented to the department of budget and
accounts on or before August 31 for payment out of the
appropriation for the fiscal year just ended, either in full
or pro-rata as the situation may be.
The language in sec. 49.04 (3) respecting the time for fil

ing the claims with your department is to effect this result
and is not intended as a statute of limitations, which is the
nature of the provision in sec. 49.11 (5) (g) that reads:

''Accounts against state. All claims by counties against
the state under the terms of section 49.04, which are not
filed within 2 years from the date the relief is granted, are
barred."

Had the legislature intended that the provision respecting
the time for filing in sec. 49.04 (3) were to preclude a claim
for relief furnished in a fiscal year from ever being filed if

not filed within 30 days after the end of that year, it would
have used more positive language to that effect than it did
in the amendment of sec. 49.04 (3). Statutory provisions are
to be construed if possible to avoid conflict. Therefore, in
our opinion the provision in sec. 49.04 (3) is merely to pro
vide a time for filing as a basis for determining the claims
which are payable from the appropriation of the fiscal year
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ending on that June 30. However, if a claim is not filed dur
ing the period specified in sec. 49.04 (3) it may be filed
within the filing period for the next year. The language in
the last sentence of sec. 49.04 (3), Stats. 1953, clearly indi
cates that errors or oversight in presentation of claims may
be corrected and taken care of by certifications of a subse
quent year. It is therefore our opinion that the answer to
question 6 is "yes," provided the claim is filed within the

2-year period specified in sec. 49.11 (5) (g).
HHP

Elections—Intoxicating Liquors—Under sec. 66.054 (10)
(a), Stats., taverns in municipalities where no election is
being held are not required to close, notwithstanding that
an election is being held in other municipalities within the
county, except that whei'e the polling place of an adjacent
town which is holding an election is located in a city which
is not holding an election, taverns in the city must close. If
a primary election is being held in any precinct in a city, all
taverns in the city are required to close.

May 25, 1954.
Edward A. Krenzke,

District Attorney,
Racine County.

You have requested an opinion with reference to whether
or not the taverns are required to be closed in a certain city
under the following circumstances:
At an annual spring primary election, where there is no

contest for state oflfice to be voted upon, there are not suffi
cient candidates to require a primary election in the city in
question and accordingly no election is held in that city.
However, there is a primary election in the city of Racine,
which is in the same county, and in a town whose voting
place, the town hall, is located within the territorial limits
of the city in question. In the city of Racine the polls are
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open from 7 a. m. till 8 p. m. and in the town they are open
from 9 a. m. till 5:30 p. m.
The only statute which need be considered is sec. 66.054

(10) (a), which provides as follows:

"In any county having a population of less than 500,000
no premises for which a retail Class 'B' license has been
issued shall be pei*mitted to remain open between 1 a. m. and
8 a. m. or on any election day until after the polls of such
election are closed.^*

The first question is whether all taverns in the county
must be closed pursuant to the foregoing statute whenever
an election is held in any municipality within the county.
The answer appears to be that only the taverns in the mu
nicipality where the election is being held are required to
be closed. The only reason for reference to "any county hav
ing a population of less than 500,000" in the foregoing stat
ute was to exclude Milwaukee county from its provisions,
because tavern closing hours in Milwaukee county are sepa
rately treated in sec. 176.06 (6), Stats. See State v. Potokar,
(1944) 245 Wis. 460,15 N. W. 2d 158.

Before the portion of the statute relating to election days
can come into force to require the closing of taverns, it must
appear that there is an "election day" in existence. It is clear
that a day may be an "election day" in one community but
not in others. Special elections are often held in individual
communities and it has never been thought that this re
quired closing of all taverns throughout the county. For
example, when a special referendum election was held in
Baraboo some time ago, it was not considered necessary for
the taverns in other communities in Sauk county to be
closed.

As a matter of fact, in such a situation only the tavern-
keepers in the municipality where the election is being held
could be considered to have notice of the fact that there is
an election. Tavernkeepers in Madison, for example, could
not be expected to know of the existence of a special mu
nicipal election in Mt. Horeb, Black Earth, or Belleville, all
communities within the same county.
Nor does the purpose of the legislation requiring tavern

closing make a different construction necessary. Consider,
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for example, the village of Waterloo located in the north

west corner of Jefferson county. Suppose that a special elec
tion were held in that village and it were to be required
that all taverns throughout the county, including Jefferson,
Lake Mills, Fort Atkinson, Palmyra, Sullivan, Watertown,
Pipersville, and other communities quite distant from Wa
terloo, be closed until after the closing of the polls in Water
loo. Would this prevent the residents of Waterloo from ob
taining liquor on election day? Obviously not, since both
Dane and Dodge counties are within a mile or so to the
north and west of Waterloo, and if no election were being
held anywhere in those two counties their taverns would be

• open and doing business.
If the statute were designed to cause the closing of tav

erns on election days within a certain distance from the
■polling place, it seems that the legislature would have so
provided. In the case particularly of communities located
close to county lines, a requirement that the entire county
close whenever an election is held in such a community is
not an effective way of stopping the liquor traffic at all
points close to that municipality. It seems, therefore, that
the legislative intent was only to close the taverns within
the municipality where the election is actually being held.

The same is true under the spring primary law, when no
state-wide primary is being held and only certain munici
palities find it necessary to conduct such a primary. In those
communities where no primary election is actually being
held, it is not an "election day" requiring that the taverns
close.

The second question is whether the taverns must close in
a city which is not itself holding a primary, because a neigh
boring town which is conducting such an election has its
polling place within the territorial boundaries of the city,
as authorized by sec. 10.53 (1), Stats. A diligent search has
failed to disclose any cases bearing upon this problem.

The purpose of the law is to prevent drunkenness among
voters. While this purpose may not always be successfully
achieved, as pointed out above, yet the law must be con
strued in the light of what it was intended to accomplish.
To say that the town's polling place may be located in the
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city and that taverns in the city may remain open would be
inconsistent with the legislative purpose, for the polling
place might be surrounded by taverns or might even be
located in a building containing a licensed bar.
I am therefore of the opinion that when a town election is

being conducted within a city, the day is an "election day"
in the city as well as in the town and taverns may not open
until the polls are closed.
I may also point out that where only certain precincts are

voting in a city primary, the taverns in other precincts are
also required to close. So long as a primary is being con
ducted an3rwhere in the city, it is an "election day" through
out that municipality.
WAP

University—Prisons and Prisoners—Sheriffs—Duties—
Violation of regulations adopted by the regents of the uni
versity of Wisconsin pursuant to sees. 36.06 (8) and 27.01
(2), (3), (4), (5) and (8), Stats., is a criminal offense.
Sheriff has a duty to accept prisoners from university police
men when arrest is made with or without warrant under

those statutes and to hold prisoners pending court appear
ance, and university is not liable to county for maintenance
of such prisoners.

May 25, 1954.
A. W. Peterson,

Vice President, Business and. Finance,
University of Wisconsin.

You have requested an opinion whether the university
may pay for the maintenance of prisoners held at the county
jail before arraignment for alleged violations of the uni
versity of Wisconsin rules and regulations. It is our conclu
sion that the university is not required to make any such
payments.
The regents of the university are authorized by sec. 36.06

(8), Stats., as amended by ch. 631, sec. 13, Laws 1953, to
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exercise for lands under their control all special powers con
ferred on the couvservation commission for state parks by
sec. 27.01 (2), (3), (4), (5) and (8), Stats.

Sec. 27.01 (2) (j) and (k) authorizes the conservation
commission to do the following with reference to state
parks:

"(j) Make such rules and regulations as may be neces
sary to govern the conduct of state park visitors, and for
the protection of state park property, or the use of facili
ties, including the use of boats and other watercraft on
lakes or rivers within the limits of a state park, and the use
of roads, trails or bridle paths.
"(k) Designate parking areas and regulate the use and

movement of automobiles or other vehicles in the state
parks."

The penalties for violating such regulations are fixed by
sec. 23.09 (11), Stats., and violation of the regulations is
therefore a criminal offense against the state of Wisconsin.

Sec. 27.01 (8) vests the following powers in the conserva
tion commission, and therefore the regents of the univer
sity have the same powers by virtue of sec. 36.06 (8), Stats.:

"(8) police supervision. The conservation commission
shall have police supervision over all state parks, and its
duly appointed agents or representatives in charge of any
state park are hereby authorized and empowered to arrest,
with or ivithout xvarrant, any person within such park area,
committing an offense against the laws of the state or in
violation of any rule or regulation of the state conservation
commission in force in such state park, and to deliver such
person to the proper court of the county wherein such
offense has been committed and to make and execute a com
plaint charging such person with the offense committed.
The district attorney of the county wherein such offense has
been committed shall appear and prosecute all actions aris
ing under the provisions of this subsection."

Therefore, the police officers employed by the university
have the power of arrest with or without warrant, and are
authorized to deliver the arrested person to the proper court
for prosecution. The power of arrest includes the power of
imprisonment pending such time as the arrested person
may be taken to court, and as this office has pointed out,
the proper place of imprisonment is the county jail, and the
sheriff has a duty to accept prisoners arrested without war-
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rant on state charges by conservation wardens. 39 0. A. G.
132. Likewise, he has a duty to receive prisoners from uni
versity of Wisconsin police officers who have arrested them

pursuant to the foregoing statutes.
Under sec. 59.23 (1), Stats., it is the duty of the sheriff

to take the charge and custody of the jails in his county.
Sec. 53.31, Stats., after enumerating certain specific types
of prisoners who may be detained in the county jail, con

cludes by authorizing the use of the jail "for other deten
tions authorized by law."

Sec. 53.33 provides as follows:

"The maintenance of persons who have been sentenced to
the state penal institutions, persons accused of crime and
committed for trial, persons committed for the nonpayment
of fines and expenses, and persons sentenced to imprison
ment therein, while in the county jail, shall be paid out of
the county treasuiy; but no claim shall be allowed to any
sheriff for keeping or boarding any person in the county
jail unless he was lawfully detained therein."

Although the foregoing statute does not specifically pro
vide for the maintenance of prisoners who have been ar
rested and detained in the jail but have not yet been taken
to court, there is no question about the duty of the sheriff
to keep such prisoners in the jail, whether arrested by him
self or by other officers having the power to arrest, such as
county or state traffic officers, conservation wardens, uni
versity police and the like. This is also true where the arrest
has been made by a city policeman, although the city police
departments generally have their own lockups where pris
oners are held before being taken to court. See 39 0. A. G.
50.

Where the prisoner is charged with violation of a city
ordinance, by statute the cost of his maintenance in the
county jail must be borne by the city. Sec. 62.24 (2) (b),
Stats.; 39 0. A. G. 50. This has no application to prisoners
charged with violation of the regulations pi-escribed by the
board of regents, since as remarked above, the violation of
those regulations is a criminal offense punishable by the
law of the state.

If a person were arrested on the university campus on a
charge of murder or robbery and taken to the county jail
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by the arresting officer to be held pending the time that he
could be taken to court, there would be no question about
the obligation of the sheriff to receive the prisoner nor
would there be any authority to require the university to
pay for the maintenance of the prisoner. There is no dis
tinction between such a case and the case of a prisoner
arrested for violating the rules and regulations prescribed
by the regents.
You are therefore advised that the university is not

obliged to pay for the maintenance of prisoners arrested by
university police officers and detained in the jail prior to
being taken to court.
WAP

Public Assistance—Poor Relief—Gounty officials charged
with administration of relief under sees. 49.02 and 49.03,

Stats., may. if they deem it advisable, provide for payment
of taxes and interest on behalf of a dependent person who
is the owner of an equity in the home in which he and his
family live.
They may advance payments on the principal in such a

case only if they make provision under sees. 49.06 and
49.08, Stats., for reimbursement to the county of the amount
of any such payments resulting in increase of the recipient's
property interest.

May 26, 1954.
Edward A. Krenzke,

District Attorney,
Racine County.

You ask whether a county may, under its authority to
furnish relief pursuant to sees. 49.02 and 49.03, Stats., pay
taxes, interest, and principal on behalf of a dependent per
son. who is the owner of an equity in the home in which he

and his family live.
You state that you have reached the conclusion that,

while the county may furnish monies for such purposes, the
question whether or not such payments should be made is
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one of local administrative policy, and each case is to be
considered on the basis of its individual merits.

You have referred to the obligation of the municipality
under sec. 49.02 to furnish relief to all dependent persons,
and pointed out that the provision negates any theory of
charity or contractual status and makes the furnishing of
relief a statutory duty. You have also pointed to the defini
tion of relief contained in sec. 49.01 which reads in part:

" 'Relief means such services, commodities or money as
are reasonable and necessary under the circumstances to
provide * * * housing * * *. The housing provided shall
be adequate for health and decency. * * *"

You have also pointed to sec. 49.02 (6) which reads:

"Officials and agencies administering relief shall assist
dependent persons to regain a condition of self-support
through every proper means at their disposal and shall give
such service and counsel to_ those likely to become dependent
as may prevent such dependency."

You indicate that for the purposes of your inquiry it is
to be assumed that the person on whose behalf the taxes,
interest, and principal are to be paid is an indigent person
entitled to relief. The question of dependency is one which
must be determined independently for each individual case
because, as pointed out in Two Rivers v. Waheno, (1936)
221 Wis. 158, 165. 266 N. W. 178:

"* * * Whether persons are properly furnished support
or aid because of their poverty, destitution, or pauperism is
ordinarily a question of fact. Scott v. Clayton, 51 Wis. 185,
8 N. W. 171; Port Washington v. Saukville, 62 Wis. 454,
22 N. W. 717; Ettrick v. Bangor, 84 Wis. 256, 54 N. W.
401."

On the assumption then that there is a proper case for
payment of relief, we limit our discussion to what items
may properly be included within such payments.
As you have indicated, there is an area for the exercise of

discretion on the part of local relief administrators not
only on the question of whether a person is in need of relief
but as to "what amount should justly be allowed for relief."
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See Holland v. Cedar Grove, (1939) 230 Wis. 177, 181-182,
282 N. W. Ill, where the court said:

"While the question does not seem to have been consid
ered in this state, it has been held in other jurisdictions
under statutes similar to sub. (1) that the state commits to
the municipal authorities the qwasi-judicial duty of deter
mining first whether the person is in need of relief, and,
second, what amount should justly be allowed for relief. It
has been held that where they act in good faith and without
abuse of discretion their action is not subject to review.
Hardin County v. Wright County (1885), 67 Iowa, 127, 24
N. W. 754; Board of Commissioners of Warren County v.
Osburn (1892), 4 Ind. App. 590, 31 N. E. 541; Wood v.
Boone County (1911), 153 Iowa, 92, 133 N. W. 377, 39
L. R. A. (N. S.) 168."

As pointed out in Ashland County v. Bayfield County,
(1944) 246 Wis. 315, 318, 16 N. W. 2d 809, however, the
area for discretion is limited. The court there said:

"Equitable considerations do not enter into the solution
of the problem presented by this record. Counties or munici
palities do not have a right to furnish relief under the stat
ute. They are under a duty to do so. The extent of the duty
of the county or of the municipality is fixed by statute.
♦ » »»»

One of the reasons why the discretion of local admin
istrators is not unlimited is that relief given by one locality
automatically imposes liability on the municipality in which
the recipient has a legal settlement, if the statutory condi
tions are met.

As the foregoing cases have pointed out, the questions of
who is a dependent person and what relief should be granted
in a given case are questions of fact, but they are inter
related so that they cannot be considered wholly independ
ently of one another. As pointed out in Coffeen v. Preble,
(1910) 142 Wis. 183, 185, 125 N. W. 954:

"* * * 'Relief is a relative term, and covers such an
emergency as is claimed here by the plaintiff, and the ques
tion whether the afflicted person was so poor and indigent
as to entitle him to relief from the town notwithstanding
he had some little property not edible or easily convertible
was a jury question. Poplin v. Hawke, 8 N. H. 305; Stur-
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bridge v. Holland, 11 Pick. 459. It is easy to see that a dis
tinction exists between that degree of poverty and indi
gence which will entitle one to support from the town and
that which will entitle him to temporary relief in an emer
gency. * * *"

You have reviewed the history of legislation from which
your conclusion has been drawn, to the effect that the legis
lature intended that relief might include payments of taxes,
interest, and principal on behalf of a person who is the
owner of an equity in the home in which he and his family
live. In order that others may have the benefit of your re
search, a portion of your opinion is quoted:

"In reviewing the more recent history of relief it is noted
that prior to 1931 it was the practice in many Wisconsin
counties for relief authorities to hold that ownership_ of an
equity in a real estate constituted a bar to relief. This was
true despite the ruling of our Supreme Court in the case of
Elkey vs. Seymour, 169 Wis. 228, 172 N. W. 138, where it
was held that the mere present ownership of property, sub
sequently available to reconipense a city for relief and sup
port given, was not a jurisdictional lack of authority in city
officials to furnish or contract for the furnishing of such
aid.

"As you perhaps recall it was shortly before 1931 when
the effects of the depression began to be felt. Fortunes were
lost in a fallen market; foreclosures increased; there were
bankruptcies and bank failures; and unemployment became
widespread. Individuals otherwise considered as among the
best citizens in the community suddenly found themselves
in the position of needing public assistance. Among such
persons were many who owned equities in the homes in
which they lived. In response to those conditions the legis
lature enacted Ch. 187, Laws of 1931, which amended sec
tion 49.01 to include the following:
" . . The ownership of a home or an equity therein

shall not bar the granting of relief, in the discretion of the
authorities in charge of such relief, to any person who by
reason of unemployment or sickness stands in need of such
relief.'
"In the early 1930's it became common practice for mort

gagees to forestall foreclosure proceedings against home
steads if the mortgagor would but keep up his interest pay
ments due on his note. As a result of these practices and
for the purpose of enabling municipalities to meet their
duty of furnishing relief (including shelter) at a minimum
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cost, the legislature again amended section 49.01 by enact
ing Ch. 99, Laws of 1937, wliich added the following:
"  . Whenever a person receiving poor relief is resid

ing in a homestead which is mortgaged, the relief authori
ties are authorized to pay the interest on such mortgage in
cases where to do so will result in preventing the relief
authorities from paying a larger sum as shelter allowance
for the relief recipient. . .
"Subsequent to 1937 economic conditions improved and

mortgagees became more demanding and insisted upon not
only the payment of interest in order to forestall fore
closure but they also insisted on the payment of taxes. De
spite improved circumstances, a goodly number of our citi
zens who owned a home or equity therein were still in need
of public assistance (including housing). The net result was
a further amendment of section 49.01 by the passage of Oh.
82 and 464, section 6a, Laws of 1939, which provided the
following:
" . . Whenever a person receiving poor relief is resid

ing in a homestead which is mortgaged, the relief authori
ties are authorized to pay the interest on such mortgage or
taxes on such mortgaged homestead or both, in cases where
to do so will result in preventing the relief authorities from
paying a larger sum as shelter allowance for the relief re
cipient if such recipient were to lose such homestead for
failure to pay such interest or taxes.'
"Thus by virtue of the amendments enacted by the legis

lature in 1931, 1937 and 1939, there was expressed an in
tention to authorize relief authorities to pay on behalf of
the mortgagors who were dependent persons not only in
terest but also taxes for the sole purpose of providing shelter
for such dependent persons at a minimum cost to the mu
nicipality. It is noteworthy that this was not a mandatory
proposition, but the payment of such interest and taxes was
discretionary and a question of administrative policy to be
determined by the relief authorities.
"Following the year 1939, economic conditions improved;

however, with the onset of World War II our country expe
rienced an inflationary period and although there was less
unemployment than at any time in tlie preceding ten to fif
teen years, and wages were higher than during any time in
the same period, nevertheless the income did not always
meet the needs of individuals and their families. In addition
war brought on a housing shortage and a resulting shortage
of rental units, and the problem of housing generally be
came acute, especially as it pertained to larger families and
the rents which were demanded.
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"In 1945 the Wisconsin Legislature revised the laws gov
erning public assistance. Old section 49.01 was renumbered
section 49.06 and amended by Ch. 585, Laws of 1945, and
read as follows:
" 'No person shall be denied relief on the ground that he

has an equity in the home in which he lives. ... No appli
cant for relief shall be required to assign such equity . . .
as a condition for receiving relief. Where persons are not
in fact dependent, as defined by this chapter, but who, if
they -converted their limited holdings, real or personal,
would, by reason of a fallen market or by reason of eco
nomic or other conditions, be required to suffer a substan
tial loss, then and in that event such persons shall be per
mitted, by proper assignments to the county or municipal
ity, to render themselves qualified to receive relief.'
"Again in 1947 section 49.06 was amended by the enact

ment of Ch. 282 which added the following:
" '. . . The county agency may sell, lease or transfer the

property, or defend and prosecute all actions concerning it,
and pay all just claims against it, and do all other things
necessary for the protection, preservation and management
of the property.'"

Prior to the enactment of ch. 585, Laws 1945, creating
the provisions of sec. 49.06 quoted in your letter, authoriz
ing a person to assign property in order to render himself
qualified to receive relief, the opinions of this office had
been to the effect that counties might not require a needy
person to contract to reimburse the county as a condition
of receiving relief. The statutory provision that persons
might render themselves qualified to receive relief by proper
assignments to the county or municipality may well have
been intended to extend the items which might be properly
included in payments of relief; but if so, apparently on the
theory that the county or municipality should be permitted
to require reimbursement for provisions which would not
properly have been payable before the amendment was
adopted.
I think there can be little question that payments of taxes

and interest on behalf of a dependent person who is an
owner of an equity in a home is permissible under authority
to furnish housing. Certainly the authority to furnish hous
ing would permit the payment of rental which is ordinarily
intended to cover such items as taxes and interest.
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The question whether relief may be given in the form of
payments on the principal, which would have the effect of
increasing the value of the equity of the dependent person
and thus in effect transfer public funds to private owner

ship, is doubtful.
It is the rule in this state, as in others, that money de

rived from public taxes can only be expended for public
purposes. State ex rel. American Legion 194-1 Conv. Corp. v.
Smith, (1940) 235 Wis. 443, 293 N. W. 161 and State ea: rel
Smith V. Annuity & Peyision Board, (1942) 241 Wis. 625,
6 N. W. 2d 676.

It has been frequently decided that payment of relief con
stitutes a public purpose. Whether a statute could authorize
payment of relief in such a manner as in effect to constitute
a transfer from the public funds of an interest in real estate
to the recipient of relief, I believe to be doubtful. In Ala-
meda County v. George A. Janssen, (1940) 16 Cal. 2d 276,
106 P. 2d 11, 130 A. L. R. 1141, the court upheld a statute
authorizing county boards of supervisors to release the

county's statutoiy lien for aid furnished to needy persons
upon the real property of such persons, upon the payment
of such amount as in the opinion of the board equals the

net amount which would be realized in the event of fore

closure of the lien. The court reached the resultj however,
on the basis of the fact that there was no giving away of
public property in such case since the county would be re
ceiving all that it could have received had it foreclosed in
stead of releasing the lien. The court pointed out that such
circumstance distinguished the statute from the one held
invalid in Los Angeles County v. Jessup, 11 Cal. 2d 273, 78
P. 2d 1131, 1134.

Sec. 49.08 provides, in part, that if any person at the
time of receiving relief or at any time thereafter is the
owner of property the authorities charged with the care of
the dependent may sue for the value of the relief from such
person or his estate. While sees. 49.06 and 49.08 appear to
leave to the discretion of the local administrators the ques
tion whether reimbursement should be sought from a recipi
ent of relief, I am of the opinion that, if the relief is given
in such form as to result in the creation of property inter-
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ests in the recipient, the authority under sec. 49.06 to accept
an assignment together with the provisions of sec. 49.08
imply an obligation on the part of the county or munici
pality to require reimbursement at least to that extent. The
county's authority, to "sell, lease or transfer the property,
or defend and prosecute all actions concerning it, and pay all
just claims against it. and do all other things necessary for
the protection, preservation and management of the prop
erty" which has been assigned to it, is identical with the
authority to deal with property assigned under sec. 49.26
(1), Stats. Subsec. (2) of sec. 49.26 expresses the legisla
tive intent that the county is to be reimbursed out of the
assigned property for old-age assistance paid to the owner
of the property, and only the excess returned to the bene
ficiary.

While sec. 49.06 expressly provides that no applicant for
relief shall be required to assign "such equity" in the home
in which he lives as a condition for receiving relief, that

restiuction applies to the equity he had prior to the granting
of relief and not to any equity which is created by payments
of public funds.
To conclude, I am of the opinion that counties may, if

they deem it advisable, make payments as relief for taxes
and interest on behalf of a dependent person who is the
owner of an equity in the home in which he and his family

live; and that they may, in cases falling within the scope of
sec. 49.06, make payments on the principal; but that they

must take steps to require reimbursement of the county for
any property interest created by the latter payments.
BL
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Physical Therapy—lAceytses and Permits—Persons prac
ticing physical therapy in veterans' administration hos
pitals located in Wisconsin, who confine their practice to
pationts whom the veterans' administration has the duty to
treat, are not required to be licensed under sec, 147.185,
Stats., as created by ch. 411, Laws 1953.

May 28, 1954.
State Board op Medical Examiners.

You request my opinion as to whether physical thera
pists employed in veterans' administration hospitals located
in Wisconsin are required to be licensed by your board under
sec. 147.185, Stats., repealed and recreated by ch. 411, Laws
1953.

You have been informally advised heretofore that physi
cians, surgeons, and dentists employed by the federal gov
ernment to practice in federally owned and operated insti
tutions are not required to be licensed under Wisconsin
statutes. The reasoning of these opinions was based upon
the doctrine of In re Neagle, 135 U. S. 1, to the effect that
one acting in the discharge of his duty as an officer of the
United States could not be held to answer to the state courts

for an act prohibited by state statute for which he had the
authority of the laws of the United States.
The practice of physical therapy without a state license

is expressly prohibited by sec. 147.185, as amended by ch.
411, Laws 1953.

In the early history of our country, there was no federal
law providing treatment for disability incurred in the active
military or naval service. Certain of the states and com
munities of residence of disabled veterans provided a meas
ure of medical and hospital care. By successive enactments
between 1811 and 1953, the congress provided for medical,
hospital, and domiciliary care of veterans suffering from
disability, disease, or defects requiring such professional
ministry. The earlier acts involved a system of aid to state
homes caring for veterans otherwise eligible as such to care
by the federal government. The first legislative provision
for purely medical benefits was enacted in 1917.
The World War II load of service-connected disabilities

produced a major problem in the care of the nation's war-
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disabled. While, prioi* to World War II, veterans were re
ceiving the highest type of care which could be found, the
demand for doctors, dentists, nurses, and medical techni
cians in the military service, plus the post-war load on the
veterans' administration, required definite steps to enlarge
and strengthen the medical facilities of the veterans' ad
ministration. By Act of January 3, 1946, Public Law 293,
79th Congress (38 U. SL C. A. §15 et seq,), there was estab
lished in the veterans' administration the "department of
medicine and surgery." (See History of Legislation—^Veter
ans' Benefits, 38 U. S. C. A. pp. xxxv-xxxvii.) The functions
of said department are declared to be those necessary for a
complete medical and hospital service to be prescribed by
the administrator of veterans' affairs, pursuant to statutory
authority and regulations established pursuant to law, for
the medical care and treatment of veterans.

The composition of the department is made up of the
chief medical director, deputy chief medical director, assist
ant chief medical directors, and such other persormel and
employes as may he authorized by sees. 15-15n. of Title 38,
U. S. C. A. §15b. (f), among other things, authorizes the
administrator to appoint a chief physical therapist. §15c.,
which is particularly pertinent here, provides:

"Appointment of professional and technical personnel
"There shall be appointed by the Administrator additional

personnel as he may find necessary for the medical care of
veterans, as follows:
"(a) Doctors, dentists, and nurses;
"(b) Managers, pharmacists, physical therapists, occu

pational therapists, dietitians; scientific personnel, such as
pathologists, bacteriologists, chemists, biostatisticians, and
other medical and dental technologists." (Emphasis sup
plied.)

§15d., so far as pertinent, provides:

"Qualifications for appointment of personnel; compensa
tion during terminal leave from armed forces
"Any person to be eligible for appointment in the De

partment of Medicine and Surgery must—
" (a) Be a, citizen of the United States.
"(b) In the Medical Service—
"hold the degree of doctor of medicine or of doctor of

osteopathy from a college or university approved by the
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Administrator, have completed an internship satisfactory to
the Administrator, and be licensed to practice medicine,
surgery, or osteopathy in one of the States or Territories of
the United States or in the District of Columbia.

"(e) * * *
"(3) physical therapists, occupational therapists, dieti

tians, and other auxiliary employees shall have such scien
tific or technical qualifications as the Administrator shall
prescribe."

While it is perhaps unnecessary to support the conclusion
reached in this opinion, it is deemed of interest and con
cern to the veteran population- of the federal hospitals or
other institutions located and to be located in Wisconsin in

the future to know that qualified personnel is employed by
the veterans' administration in the fulfillment of the duties

laid upon it by congress.

Thus congress has expressly included physical therapists
in the department of medicine and surgery of the veterans'
administration, confided to the administrator the responsi

bility of setting up standards or qualifications for the posi
tion, and placed the therapists under the authority and di
rection of a chief medical director who is required to be a
doctor of medicine licensed to practice in one of the states
of the United States or in the District of Columbia.

Without laboring the details of organization, functions,
duties, etc., of the department of medicine and surgery of
the veterans' administration, it is sufficient to say that con
gress manifestly regards physical therapy as a necessary
form of treatment of the sick and disabled veterans for

whose care and benefit the department of medicine and sur
gery was established. The responsibility for furnishing
qualified personnel to practice physical therapy in such fed
eral institutions rests upon congress.

It is my opinion, therefore, based on the doctrine of In re
Neagle, supra, that the state of Wisconsin may not require
physical therapists employed in federally-operated institu
tions to procure licenses to practice physical therapy in
such institutions so long as such practice is confined to
patients under federal care.

SGH
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Physicians and Surgeons—License—Reciprocity—^Where
applicant for license to practice medicine and surgery by
reciprocity otherwise meets all requirements imposed by
sees. 147.15 and 147.17, Stats., he is entitled to license with
out regard for the number of years of premedical college

courses he has completed, provided he has completed courses
in physics, chemistry, and biology equivalent to the courses

taught as premedical subjects at the university of Wis
consin.

June 1, 1954.
State Board of Medical Examiners.

You request my opinion as to whether you have statutory
authority to issue a license to practice medicine and surgery
in Wisconsin by reciprocity to an applicant now licensed
to practice in the state of Minnesota under the following
circumstances: Applicant completed 2 years of premedical
studies at the Duluth junior college in 1937, and was
admitted to the medical school of the university of Minne
sota in that year. He received the degree of doctor of medi
cine following an internship at Milwaukee county hospital
and was awarded a diploma of graduation by said medical
school in 1942. He thereafter served in the United States

naval reserve, and upon discharge in 1946 held a residency
in internal medicine at the Mayo Foundation and Clinic until
1949. He practiced medicine at Santa Barbara, California,
from 1950 to 1953 and has been practicing at Duluth since
August 1953.

Sec. 147.17 (1), Stats., as amended by eh, 342, Laws 1953,
lays down the conditions upon which such licenses may be
granted by reciprocity. It reads in part:

"If 6 members find the applicant for license qualified, it
shall issue a license to pi'actice medicine and surgery,
signed by the president and secretary-treasurer and attested
by the seal. Before granting a license by reciprocity, the
board shall conduct an investigation in the manner provided
in s. 147.15 to determine whether the requirements for
licensure in the state in which the applicant for reciprocity
is licensed are equivalent to those of this state. If it finds
that the requirements in another state are equivalent to
those of this state, the board may issue a license to practice
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medicine and surgery without written examination to a per
son holding a license to practice medicine and surgery, or
osteopathy and surgery, in such other state, upon pres
entation of the license and a diploma from a reputable pro
fessional college approved and recognized by the board.

The requirements for licensure in Wisconsin are con

tained in sec. 147.15, Stats., as amended by ch. 342, Laws
1953. They are:

(1) Evidence of good moral and professional character.
(2) Preliminary education equivalent to graduation from

an accredited high school of this state.

(3) Diploma from a reputable medical or osteopathic
college with standards of education and training substan
tially equivalent to the university of Wisconsin medical
school, said professional college to be "approved and recog
nized" by the board.
(4) Satisfactory evidence of having completed a college

course in physics, chemistry, and biology, substantially
equivalent to the premedical course at the university of
Wisconsin.

(5) If the professional college from which a diploma is
presented does not require for graduation a hospital intern
ship of at least 12 months in addition to a 4 years' course, a
certificate of completion of such internship in a reputable
medical or osteopathic hospital.
You point out that in 1937 at the time applicant entered

the medical school of the university of Minnesota, pre
medical requirements for admission to that school were
2 years of college, as contrasted to the 3 years premedical
requirements of the university of Wisconsin medical school.
Your request for opinion states that applicant meets all

requirements for admission to practice in Wisconsin except
that he has completed but 2 years premedical studies.
The question for decision, therefore, is narrowed to

whether applicant is qualified for a license by reciprocity,
although he has had but 2 years of premedical studies.
The only statutory requirements respecting pre-profes-

sional studies are contained in sec. 147.15, Stats., summar
ized above. The one requires graduation from high school.
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The other requires a study of physics, chemistry, and
biology at college level, equivalent to the same courses as
taught in the pi'emedical course at the university of Wis
consin. The statute does not require any college premedical
courses beyond the three subjects mentioned.

Reciprocal licensing between the states of Minnesota and
Wisconsin depends upon the strict language of the statute.
In my opinion the premedical studies imposed as require
ments for entrance into the university of Wisconsin med
ical school by the board of regents (other than physics,
chemistry, and biology) cannot be added to the statutory
requirements by your board as a condition to granting a
license by reciprocity where all the other statutory require

ments have been met.

It is true that more and more stringent requirements may
be imposed by the board of regents within the professional
college itself, which must constitute the measuring stick
for evaluating the standards of education and training of
all other medical and osteopathic schools by your board. But
the legislature has expressly adopted the standards of the
university of Wisconsin medical school for this purpose.
It has not, however, adopted the university's standards of

premedical education. To the contrary, it has expressly
prescribed the premedical requirements as discussed above.
Assuming, as you say, that the applicant in question has

met all other requirements, you have the authority under
the statute to grant him a license by reciprocity, notwith
standing he has completed but 2 years of premedical
studies.

SGH.
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Public Assistance—Poor Relief—County Administration
—Where a county system of relief has been adopted under
sec. 49.03 (1), Stats., all relief as defined by sec. 49.01 (1),
Stats., must be administered by the same agency. It may be
either the welfare department under sec. 46.22 (5) (b),
Stats., or such other official or agency as may be designated
under sec. 49.02, Stats.

June 2, 1954.
State Department of Public Welfare.

You have asked several questions with respect to the
right of the state department of public welfare to reimburse
counties pursuant to sec. 49.04, Stats., for the expense of
hospitalizing indigent persons.
You recite the following facts:

"Two ordinances for the operation of public welfare and
relief are in existence in 'X' county. The one ordinance,
passed in November of 1953, establishes a county depart
ment of public welfare consisting of a county board of
public welfare, a county director of public welfare and
necessary personnel. This department unquestionably meets
the specifications of a county department of public welfare.
It has been vested with the mandatory functions, duties and
powers as specified by section 46.22 (4), Stats. In addition
thereto, this department has been vested with certain other
functions, duties and powers. Among other delegations of
powers is included:
" 'b. To perform all of the accounting functions and keep

all of the necessary records required in the administration
of general relief, and to administer relief under section
49.02 and 49.03 as it pertains to hospitalizing indigent per
sons.'

" 'X' county also passed another ordinance in February
1954, setting up the manner in which the relief should be
operated in said county. This ordinance provided that all
other ordinances and resolutions heretofore enacted and
adopted should be repealed. It also provided that a relief
department for 'X' county was created, 'which shall have
jurisdiction over all general relief matters in Chapter 49
of the Wisconsin Statutes except as hereinafter provided
and except those required by law or county ordinance to be
administered by some other department.' The relief depart
ment is administered by three commissioners and each com
missioner has a specified area in which he administers
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relief. This ordinance creating a relief department further
specifies.
" SECTION VII. The relief department shall use the

facilities of the county public welfare department for all
accounting functions and as a repository for such records
as should establish need for relief and dates and amounts
of relief. The relief department and the county clerk shall
also route all documents and correspondence pertaining to
non-resident relief through the county welfare department
so that central records may be maintained which will be
readily available to any county official needing to make use
of them.'"

Your first question is: Does this joint system, set up by
"X" county, comply with sees. 49.02 and 49.03, Stats.?

Sec. 49.02 (1), which obligates municipalities to furnish
relief to dependent persons, provides that each municipal
ity "shall establish or designate an official or agency to
administer the same." Sec. 49.03 (1) provides that when a
county has provided for a county system of relief, "all
powers conferred and duties imposed by this chapter upon
municipalities shall be exercised and performed by the
county."

Ch. 513, Laws 1953 enacted sec. 46.22, making provision
for a county welfare department which should in every case
have certain mandatory functions and duties, including
administration of the social security aids. Sec. 46.22 (5)
further provides:

"(5) The county board of supervisors may provide that
the county department of public welfare shall, in addition
to exercising the mandatory functions, duties, and powers
as provided in sub. (4), have any or all of the following
functions, duties and powers and such other welfare func
tions as may be delegated to it by such county board of
supervisors:

!<:!: ' He H:

"(b) Administer relief under ss. 49.02 and 49.03 in the
event that the county administers relief under those sec
tions.

There is some question whether the legislature, in author
izing the county board to delegate to the county welfare
department "any or all" of the following functions, intended
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that each of the enumerated subdivisions should be regarded

as a single function which could not be further subdivided,
or that the board might delegate a portion only of the
functions described in one subdivision, such as subsec. (5)
above quoted. Administration of relief under sees. 49.02 and
49.03 includes not only what has been referred to in the
county ordinance as "general relief," but also "medical,
dental and sui'gical treatment (including hospital care)."
Sec. 49.01 (1). See, also, Legault v. Owen, (1940) 235 Wis.
675, 293 N. W. 920. The apparent intent of the ordinances
in "X" county is to leave in the relief department all admin
istration of relief except hospitalization and to confer upon

the welfare department all authority and duties in that
respect.

As was pointed out in Holland v. Cedar Grove, (1939) 230
Wis. 177, 282 N. W. Ill, the matter of relief is "purely and
strictly statutory." Municipalities have no power to super
sede the statutes on the subject.

I do not believe that sec. 59.08 (8), authorizing the county
board to abolish and create positions, has any applicability
in connection with relief administration. Sec. 49.03 (1) (a)

provides that when counties undertake to administer relief
"all powers conferred and duties imposed by this chapter
upon municipalities shall be exercised and performed by the

county." On this subject a county must find its authority
in ch. 49 rather than ch. 59.

The opinion in 42 O.A.G. 172 was to the effect that coun
ties could not be reimbursed under sec. 49.04 for expendi

tures authorized by officials other than the ones designated
by statute to administer relief. The statutory provisions
there involved were the ones pertaining to populous coun
ties, specifically designating the officials to be charged with
administration of relief, whereas your inquiry deals with

counties having populations of less than 500,000. In the
latter cases the counties may either follow sec. 46.22 (5) (b)
and designate the county public welfare department to
administer "relief under sees. 49.02 and 49.03" or "desig
nate an official or agency to administer the same" under
sec. 49.02.

In either case the legislature has dealt with "relief" as a
single subject, to be administered by the same official or
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agencj'. It has expressly defined in sec. 19.01 (1) what shall
be included in the term "relief." I do not believe that it was
the intent of the legislature to permit the subject of relief
to be dealt with within one county or municipality on a
basis of divided responsibility. The legislature may have
felt that it would be unfair to persons eligible for relief to
require them to deal with several agencies; or it may have
felt that a more efficient service from the point of view of
administering public funds would result from a central
administration. Whatever its reasons, the legislature ap
pears to have laid down a plan by which all the forms of
relief covered by the definition in sec. 49.01 (1) are to be
administered by the same agency, except in cases where it
has expressly made provision to the contrary. The fact that
it has expressly made provision whereby a county may
assume that portion of relief relating to "medical, surgical,
dental, hospital and nursing care and optometrical serv
ices" (49.03 (1) (b)) signifies that it did not intend that
there should be a segregation of administration for pur
poses of "hospitalization" only; or that there should be
dispersion of authority between departments within a muni

cipality or county. Since the legislature made express provi
sion for the one circumstance in which there might be a
separation of administration, it can be presumed that it
would have specified others if it had intended any.

It is my opinion all forms of relief are to be centered for
purposes of administration in the same official or agency
of the municipality or county.
You also ask: Would the state department of public wel

fare be permitted to make reimbursement for claims filed
in conformance with sec. 49.04, Stats., covering hospitaliz
ing relief to indigent persons, which have been authorized
and approved by the public welfare department of "X"
county?

As pointed out in 42 O.A.G. 172, the state is to reimburse
counties only for "relief." Relief includes only such expen
ditures as are directed by the officials authorized to admin
ister relief. In a county which has designated a particular
agency for administration of relief, it is my opinion that
expenditures not authorized by such agency, but only by
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other officials, cannot be regarded as relief within the
meaning of sec. 49.04.

Since sec. 46.22 (5) of the statutes, as created by ch. 513,
Laws 1953, authorizes the county board of supervisors to
delegate to the county public welfare department "other
welfare functions," hospitalization issued by the department
may be regarded as performance of a welfare function other
than administration of relief, where the county has desig
nated a different agency for the administration of the latter.
BL

Public Assistance—Poor Relief—A county administer
ing relief under sees. 49.02 and 49.03 (1), Stats., has no
right to condition the granting of relief upon authorization
by a county court.

If relief has'been granted to dependent persons on the
basis of an application to the court by a county's poor com
missioner, the county may be reimbursed under sec. 49.04,
Stats., for payments to state dependents.

June 2, 1954.
State Department of Public Welfare.

You state that a certain county has in effect a resolution
relating to the administration of relief, as follows:

"RESOLVED, by the County Board of Supervisors of
X County, Wisconsin;
"1. That Victor lames be and he hereby is appointed as

the Poor Commissioner in and for said County, to handle
all County at large poor cases, pursuant to Section 49.04 of
the Wisconsin Statutes, to act without furtiier pay. It is
further
"RESOLVED, that when the Poor Commissioner is of

the opinion that an applicant for aid is in need of imme
diate cash pajunents therefor, on a monthly basis, he may
petition the Court for an Order for said payment of money
on the County Treasurer of X County, and the County Court



Opinions of the Attorney General 1,63

is hereby authorized to issue said Order and to designate
the amount that said applicant for poor relief may receive.
It is further

'"RESOLVED, that when said Poor Commissioner is in
doubt as to whether or not the said applicant is a County at
large poor case, he may petition the Court by written peti
tion to make findings as to whether or not the said applicant
is a County at large case."

You also state that the section 49.04 referred to is probably
from the 1937 statutes, the provisions of which are now-in
sec. 49.02 (2). Your question is: "May we properly allow
claims for reimbursement under section 49.04, Stats., (state
dependents) for relief furnished pursuant to the above
resolution? We do not believe it the intent of section 49.02
(2) that it contemplates that a relief official petition a
county court for the purposes stated in the resolution; as
we understand 42 OAG 172 aid must be furnished by an
agency or officer provided for under the statutes."

The portion of the resolution making the issuance of
relief dependent upon petition to, and action by, the county
court is probably invalid for two reasons. I believe that the
obligations placed upon municipalities and counties to fur
nish relief under sees. 49.02 and 49.03, Stats., do not permit
the issuance of relief to be conditioned upon authorization
by a court. Secondly, I do not believe that a county has
power to place upon the court duties additional to those
prescribed by statute, in the absence of a statutory provi
sion authorizing it to do so.
With respect to the first point, the supreme court said in

AshUmd County v. Bay field County, (1944) 246 Wis. 315,
318, 16 N.W. 2d 809:

* * Counties or municipalities do not have a right
to furnish relief under the statute. They are under a duty
to do so. The extent of the duty of the county or of the
municipality is fixed by statute. * ♦ *"

The legislature did not intend that the municipalities and
counties, which it obligated to furnish relief, might limit
their obligation by imposing such conditions as might pre
vent dependent persons from obtaining needed relief with
out undue delay. Sec. 49.02 provides that each municipality
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obligated to furnish relief shall "establish or designate an
official or agency to administer the same." That provision
contemplates that the need for relief shall be determined
in the first instance by administrative authorities. In Hol
land V. Cedar Grove, (1939) 230 Wis. 177, 181-182, it is
said:

"While the question does not seem to have been considered
in this state, it has been held in other jurisdictions under
statutes similar to sub. (1) that the state commits to the
municipal authorities the ̂ wosf-judicial duty of determining
fii'st whether the person is in need of relief, and, second,
what amount should justly be allowed for relief. It has
been held that \yhere they act in good faith and without
abuse of discretion their action is not subject to review.
Hardin County v. Wright County, (1885) *67 Iowa, 127,
24 N.W. 754; Board of Commissioners of Warren County v.
Osburn, (1892) 4 Ind. App. 590, 31 N. E. 541; Wood v.
Boone County, (1911) 153 Iowa, 92, 133 N.W. 377 39
L.R.A. (N.S) 168."

While judges may in some cases perform administ rative
duties (see, for example, those dealt with in State v. Marcus,
(1951) 259 Wis. 543, 49 N. W. 2d 447), such functions are
performed by them only on the basis of some statutory
authorization.

Sec. 253.03 (1), Stats., prescribing the jurisdiction of
county courts, provides that in addition to certain specified
matters, the court "shall have and exercise such other juris
diction and powers as are or may be conferred by law." The
legislature has expressly given to county judges some func
tions in connection with administration of relief as, for ex
ample, under sec. 49.09, Stats., relating to removal of
dependents. The fact that the legislature has specified cer
tain matters with respect to which judges are authorized
and required to act negates an intent that they should do
so with respect to other matters in the same field.

While I am of the opinion that the portion of the resolu
tion conditioning relief upon allowance by the county court
is invalid, that does not of itself answer the remaining
facet of your question. You are concerned with whether
you may properly allow reimbursement under sec. 49.04,
Stats., for payments made to dependent persons under the
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resolution, when the circumstances otherwise meet the re
quirements of sec. 49.04 (1), which reads:

"From the appropriation made in section 20.18 (10) the
state shall reimburse the counties for the relief of all de
pendent persons who do not have a settlement within any
county in this state and who have resided in the state less
than one year."

The question is whether payments made under the resolu
tion constitute "relief" of dependent persons.

There is little question, I believe, that the invalid provi
sions of the resolution of X county could be challenged by
persons adversely affected as, for instance, someone whose
application for relief had been denied or delayed by the pro
cedure. If your department had been authorized or required
by statute to supervise administration of relief by counties
and municipalities (as it has been authorized to supervise
the administration of social security aids under sec. 46.206,
Stats. 1953) it would probably have both the authority and
the duty to withhold reimbursement from state funds to
whatever extent is necessary to compel compliance with
state standards. Since the legislature has not directed the
department to supervise the administration of poor relief,
it is only necessary under sec. 49.04 that it be established
that payments by counties were actually made as relief of
dependent persons in order that reimbursement may be
given, at least if the department has not promulgated rules
under sec. 49.04 (2) which cover such a situation as you
describe. If the payments made by the department pursuant
to the foregoing resolution were actually made to dependent
persons eligible for relief under the definitions in sec. 49.01
(1) and (4), they constitute relief even though improperly
restricted. The poor commissioner, by making an applica
tion to the court under the foregoing resolution, indicated
that he was "of the opinion" that the applicant was "in
need of immediate cash payments." According to the excerpt
quoted from Holland v. Cedar Grove, (1939) 280 Wis. 177,
181-182, such finding by the administrative officer should
have been sufficient to establish payments to such applicant
as relief.



166 Opinions of the Attorney General

The situation here is different from the one discussed in
42 0. A. G. 172, where services which might have been
given as relief, if extended by the administrative officer
authorized to perform such functions, were given instead
by officials authorized to operate certain county institu
tions. The point was made in 42 0. A. G. 172 that the serv
ices were originally given with the idea that payment was
to be made by the recipient and that it was not determined
until a later time that the bill was uncollectible. That opin
ion also dealt with different statutory provisions than those
here involved, because it dealt with a county having a popu
lation of more than 500,000. In the absence of any rule to
the contrary made under sec 49.04 (2), I am of the opinion
that you may allow claims for reimbursement under sec.
49.04 for relief furnished by petition of the poor commis
sioner under the resplution quoted from X county, despite
the fact that the resolution attempts invalidly to circum
scribe or modify the county's obligation under sees. 49.02
and 49.03.

BL

State Historical Society—Copyright Infringement— Lia
bility for Damages—State historical society is an arm or
agency of the state and is not liable for damages for copy
right infringement.

June 8, 1954.

State Historical Society.

You request our opinion as to whether the state's immu
nity from suit without legislative consent extends to the
state historical society so as to exempt it from liability for
copyright infringement.
The historical society is an official state agency. Wis.

Stats., sec. 44.01. Consequently, when it acts within the
scope of its delegated powers, its action is, in effect, state
action; a suit against the society would be, in substance, a
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suit against the state. Mitchell /»t. District v. Shar'p, (1941,
C. C. A. Wyo.) 121 F. 2d 964, cert, den., 314 U. S. 667;
Holzworth V. State, (1941) 238 Wis. 63, 298 N. W. 163;
39 0. A. G. 110.

Copyright protection is authorized by art. I, sec. 8, cl. '8,
of the United States constitution, which gives congress the
power to secure "for limited times to authors *** the exclu

sive right to their respective writings." But the extent of
both the right and its protection are not, primarily, con
stitutional matters; hence, copyright infringement does not
constitute an infringement of constitutional rights.
The entire subject matter, however, is inherently federal

in nature. Jurisdiction of controversies arising under the
copyright act is exclusively federal. 28 U. S. C. A. 1338;
17. S. V. American Bell Telephone Co., (1895) 159 U. S. 548,
16 S. Ct. 69, 40 L.ed. 255. And since the right to sue for
infringement is given by the copyright act, the state of
Wisconsin cannot, by statute, deprive the federal courts,
of jurisdiction by prohibiting the bringing of such a suit.
Leo Feist, Inc. v. Young, (1943, C. C. A. Wis.) 138 F.
2d 972.

However, the liability of the state for copyright infringe
ment is an entirely distinct matter. Under the common law
doctrine of sovereign immunity no suit could be maintained
against the sovereign without its express consent. In this
country the consent of a sovereign state could conceivably
be given indirectly by its surrendering certain of its sov
ereign powers to the federal government, which, in turn,
could surrender them by statute to private individuals. But
"the United States have no claim to any authority but such
as the States have surrendered to them. Of course the part
not surrendered must remain as it did before." Chisholm

V. Georgia, (1793) 2 Ball. 419, 435,1 L.ed. 440.
While the Chisholm case held thai art. Ill, sec. 2, of the

United States constitution constituted a partial surrender
of state sovereignty so as to allow suits against a state by
citizens of other states, the states, as a direct response to
that holding, adopted the eleventh amendment which pre
cluded such suits.

Since the common law doctrine of sovereign immunity
still applies in cases not covered by the eleventh amendment.
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Sullivan v. State of Sao Paulo, (1941 C. C. A. N. Y.) 122
F. 2d 355, today a suit against a state by one of its own
citizens, the state not having consented to be sued, is for
bidden by law as much so as suits against a state by citi
zens of another state of the union. Gunter v, Atlantic Coast

Line R. Co., (1906) 200 U. S. 273, 26 S. Ct. 252, 50 L.ed.
477; Fitts v. McGhee, (1899) 172 U. S. 516, 19 S. Ct. 269,
43 L.ed. 535.

In such situations the federal courts have no jurisdiction,
Georgia R. R. & Banking Co. v. Rechvine, (1952) 342 U. 3.
299, 72 S. Ct. 321, 96 L.ed. 335. This, however, is not the
result of a de-privation of federal power by the states, since
that power, not having been given to the federal govern
ment (by the surrender of the immunity of the sovereign
states to suit) is not possessed by it.
The only express consent by the state of Wisconsin to

suits by individuals is given in sec. 285.01, Wis. Stats. But
copyright infringement is a tort, Leo Feist, Inc. v. Young,
supra, and sec. 285.01 is inapplicable to tort actions. Holz-
worth V. State, supra.

While not in the copyright field, attention is called to the
recent case of Kraft Foods Co. v. Walther Dairy Products,
(D. C. W. D. Wis., Feb. 12, 1954) 118 F. Supp. 1, a patent
infringement case in which the state of Wisconsin subjected
itself to the jurisdiction of the court by intervening as a
party defendant and in which case the state was charged
not only with patent infringement but with having con
spired with others to infringe the patent in question. Judge
Stone, in writing the court's opinion, said at p. 24:

"A long unbroken line of authorities in Wisconsin has
established the doctrine that:
" 'Municipalities, as well as tlie state itself, have long

been held immune from liability for the tortious acts of
their agents and officers while engaged in the discharge of
a governmental function.' Apfelbacher v. State 160 Wis
565, 152 N. W. 144, 146.

"It is undisputed that the State in aiding and abetting
Wild in its infringement activities was not engaged in a
proprietary enterprise but was engaged in a governmental
function, not for financial gain, but for the general welfare
of its inhabitants.
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"The doctrine of respondeat supeiior does not apply to
the State where as in this instance it is exercising a govern
mental function.
"The activities of the State of Wisconsin and its Depart

ment of Agriculture were purely experimental and not for
commercial purposes and it is not liable to plaintiif for its
activities in aiding Wild in its infringement of plantiff's
patent."

The court concluded that the plaintiif was entitled to an
injunction against each of the defendants and each of the
intervenor-defendants, restraining them from using, caus

ing to be used, or inducing any otlier person to use, any

process which infringes the patent, and that the plaintiif
was entitled to an accounting to determine the amount of

its damage by reason of the infringement of the patent by
parties other than the state of Wisconsin.

It is, therefore, our opinion that the state and its agen
cies, such as the state historical society, are not liable for
damages in copyright infringement cases.
WHR

Public Ansistance—Old-Age Assistance—Trust Funds—
A trust for payment of funeral expenses may be terminated
by agreement of the parties during the life of the person
for whose funeral it is provided.

The fact that an irrevocable trust has been provided for
payment of funeral expenses of an applicant for old-age
assistance does not render him ineligible for assistance
under sec. 49.22, Stats. 1953, if the fund does not exceed
$300.

If such fund exceeds $300, the owner is ineligible for

old-age assistance.

June 17, 1954.

State Department of Public Welfare.

You ask a number of questions which arise out of
changes in the statutes relating to eligibility for old-age
assistance, effected by chs. 337 and 667, Laws 1953.
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Before ch. 337 became effective it was permissible under
the rules of your department for a recipient of old-age
assistance to reserve $300 of his personal assets for burial
expenses.

Since the enactment of chs. 337 and 667, Laws 1953, sec.
49.22 (2) reads in part:

"A person shall be considered dependent within the
meaning of this section even though he *** owns property
* * * not in excess of the following:

if:

"(c) $500 in liquid assets of which:
"1. The first $300 shall be transferred to the county

agency for the sole purpose of providing a fund for the
payment of the recipient's funeral expenses. ***"

You state that prior to the enactment of the above provi
sions several methods and forms were used by different
county agencies to provide burials for old-age assistance
recipients. Most common methods-were a joint account be-,
tween the recipient and the county agency or a trust agree
ment, usually between the recipient and some specified bank
or depository. X county adopted the latter practice and
used the following form of agreement to carry out the
burial trust:

"TRUST AGREEMENT

"ARTICLES OF TRUST AGREEMENT, entered into
this day of , 19 , by John Doe of
the City of B, X County, Wisconsin, party of the first part,
and B Bank of the City of B, party of the second part,

"WITNESSETH—

"I. Party of the first part has and by these presents does
assign, grant, and irrevocably set over to said party of the
second part the sum of Dollars to be held in
trust by said party of the second part in a savings account
under the terms of this agreement, and this agreement only.
"U. Said party of the second part agrees to hold said

Dollars and the income thereon, if any, until
the death of the said party of the first part, and at that
time to reimburse up to the sum of Dollars any
person who presents to the party of the second part proper
bills showing payment of burial and funeral expenses, or
to pay said burial and funeral expenses direct.
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"III. The liability of the Trustee hereunder shall extend
only to the use of ordinary care and diligence in the man
agement of said trust property.

"AND IT IS FURTHER UNDERSTOOD AND
AGREED by and between the parties hereto, that, if any
surplus remain in said trust account after said burial and
funeral expenses are paid to the extent permitted in para
graph II above, such surplus shall be paid by the party of
the second part to" the X County Public Welfare Depart
ment to reimburse X County for assistance granted to the
party of the first part.

"IN WITNESS WHEREOF, the parties hereto have set
their hands and seals this day of ,
19 .

"WITNESSES:

Your first question 'is: Has an irrevocable trust been
created whereby said monies cannot be returned to the first
party?
As a general proposition, when one has transferred prop

erty to a trustee for the benefit of others, without reserving
the right of revocation, he has no power to change the
arrangement without the consent of the beneficiaries.
See Boyle v. Kempkin, (1943) 243 Wis. 86, 9 N. W. 2d

589; Estate of Horkan, (1927) 193 Wis. 286, 214 N. W.
438; Wetutzke v. Wetutzke, (1914) 158 Wis. 305,148 N. W.
1088.

It is also true that a trust agreement may ordinarily be
terminated by mutual consent of all the parties involved.
The rules are set out in Restatement, Trusts, that:

"§ 338. (1) If the settlor and all of the beneficiaries of a
trust consent and none of them is under an incapacity, they
can compel the termination or modification of the trust,
although the purposes of the trust have not been accom
plished.
"§ 339. If the settlor is the sole beneficiary of a trust and

is not under an incapacity, he can compel the termination
of the trust, although the purposes of the trust have not
been accomplished."
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The trust agreement above quoted expressly provideb
that it shall be iiTevocable, and so the first party cannot by
his sole act extinguish the rights of any beneficiaries. The
X county public welfare department is expressly named as
one beneficiary. Until the settlor has died and funeral or

burial expenses have been incurred, thei'e can be no other
known beneficiaries. The question arise§ whether the con
tingent interest of such unknown persons as might furnish
or pay for funeral expenses makes them trust beneficiaries

so that the agreement could not be terminated without thei-

consent.

The purpose of the agreement casts some light on the in
tentions of the testator in that respect.
The purpose of setting aside the funds was to render th

settlor eligible to receive old-age assistance from the X
county public welfare department. He could not receive
assistance without transferring his assets to the county at
provided in sec. 49.26 (1), Stats., except by earmarking
them for funeral and burial expenses. He accordingly en
tered the trust agreement, not primarily for the benefit of
potential creditors or claimants, but for his own benefit, to
insure for himself a better funeral than would othei*wise
have been available to him under sec. 49.30, Stats.
If the trust had been created solely for his own benefit,

the settlor could himself have terminated the trust as stated
in Restatement, Trusts, § 339, above quoted.

It is my opinion that, during tlie life of the settlor, the
only beneficiaries contemplated by the agreement are the
settlor and the X county public welfare department; and
that the trust could be terminated by their agreement for
the purpose of placing the funds with the county agency
subject to sec. 49.22 (2) (c), Stats. 1953.

There is another principle set out in Restatement, Trusts,
§ 336, on the basis of which the trust might be terminated
by a court:

"§ 336. If owing to circumstances not known to the set
tlor and not anticipated by him the continuance of the
trust would defeat or substantially impair the accomplish
ment of the purposes of the trust, the court will direct or
permit the termination of the trust."
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The purpose of the trust is primarily to reserve or ear
mark funds for burial of a recipient of old-age assistance
in accordance with the laws and regulations governing such
subject. A change in the law might well form a basis on
which a court could terminate a trust agreement which was
originally entered for the purpose of conforming to the law.
To summarize, I believe your first question should be an

swered in the negative, provided both the welfare depart
ment and the settlor agree.
Your second question is: If your answer to question 1 is

in the affirmative, does the first party continue to be eligible
for a grant of old-age assistance wherein he has failed to
meet the eligibility requirements of sec. 49.22 (2) (c) 1,
Stats. ?

While the foregoing discussion indicates that I believe
the trust to be terminable upon agreement between the set
tlor and the county agency, a trustee who disagrees with
that conclusion might decline to turn over the funds with
out a court order. There is always the possibility that a
court might not agree with the opinion here reached and,
in any event, the amount involved is hardly large enough
to warrant litigation. An answer to your second question
is desirable in the event a trustee declines to recognize the
right of the settlor and county agency to terminate the
trust.

Sec. 49.22, as amended, provides that old-age assistance
may be granted only if the applicant owns property "not
in excess" of $500 in liquid assets. Moneys tied up in an
irrevocable trust would not be liquid assets; and if they do
not exceed in value the amount there specified I do not
believe they v/ould preclude the grant of assistance. The
legislature apparently contemplated that a recipient of
old-age assistance might own property of a different nature
than that specified in sec. 49.22 (2), because it has re
tained the provision of sec. 49.26 (1) authorizing the
county to "require as a condition to a grant of assistance
that all or any part of an applicant's personal property (ex
cept that mentioned ins. ̂9.22 (2))" be transferred to the

county. If one having property of a different nature than
that described in sec. 49.22 (2) were not eligible for assist-
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ance in any case, the provisions of sec. 49.26 (1) would be
nullified for all practical purposes.

Your third question is: If your answer to question 1 is
in the negative, is the first party required to withdraw the
monies from the second party and deposit them with the
county agency in accordance with sec. 49.22 (2) (c) 1 in
order to remain eligible for a grant of old-age assistance?

If the trustee makes no objection, so that the funds can
be withdrawn without difficulty, I believe they should be
considered liquid assets subject to sec. 49.22 (2) (c) 1.
If, howeyer, they cannot be withdrawn without litigation,
they are obviously not "liquid" assets, and are not subject
to that provision.
Your fourth question is: Where an applicant for old-age

assistance has paid for a complete funeral service with some
undertaker, is the contract irrevocable and the money un
available to the applicant for other purposes?

Ordinarily a valid contract may not be revoked by one
party without the consent of the other, but it may be ter
minated by mutual consent.

There may be circumstances or provisions involved in
connection with a particular contract which render it void
able or subject to cancellation, but without a copy of the
agreement or a complete report of the circumstances only
a general answer can be given.
Funds paid under the circumstances described in your

fourth question are now governed by the new statutory
provisions created by ch. 291, Laws 1953, reading:

"156.125 (1) Whenever any agreement is made with a
funeral director, cemetery or any other person, firm, asso
ciation or corporation, herein referred to as beneficiary,
for the final disposition of a dead human body wherein the
delivery of personal property to be used under a pre
arranged funeral plan or the furnishing of services of a
funeral director or embalmer in connection therewith is
not immediately required, all payments made under the
agreement shall be and remain trust funds, including in
terest if any, until occurrence of the death of the person
for whose benefit the funds were paid, unless the funds
are sooner released to such person after written notice to
the designated beneficiary.
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•  " (2) All such trust funds shall be deposited with a bank,
trust company or savings and loan association within the
state carrying federal deposit insurance and shall be held
in a separate account in the name of the person for whose
benefit such funds were paid, in trust for the designated
beneficiary until the trust fund is released under either of
the conditions provided in sub. (1). The depositor shall fur
nish to the person for whose benefit such funds were de
posited the trust fund deposit receipt for the funds depos
ited. Upon receipt of a certified copy of the certificate of
death of the person for whose benefit the funds were paid,
together with the written statement of the beneficiary that
the agreement was complied with, the bank, trust company
or savings and loan association shall release such trust
funds to the beneficiary."

You will note that the foregoing provides that funds may
be released to the person for whose funeral they were paid,
after written notice to the undertaker or other "designated
beneficiary." If the undertaker should refuse to give his
consent after such notice, court action would probably be
required to secure the funds; and the outcome would de
pend upon the circumstances of the particular case.
Your fifth question is: If the agreement is irrevocable,

is the recipient ineligible for a grant of old-age assistance
because he has not complied with sec. 49.22 (2) (c) 1?
As indicated in the discussion of your second question,

ownership of a prepaid funeral is not a liquid asset if it
cannot be converted into cash. Such ownership of a pre
paid funeral would not of itself preclude a grant of assist
ance unless the amount involved were more than $300.

If the amount prepaid for the funeral exceeds $300, how
ever, I believe it would preclude a grant of assistance.
The fact that sec. 49.22 (2) makes eligibility depend on

not having property "in excess of" that described in the
ensuing subdivisions indicates that the legislature intended
the amounts specified for particular purposes to be maxima.

Accordingly, the maximum which the legislature in
tended should be allowed for the funeral of an old-age
assistance beneficiary is $300.

Nonliquid assets do not necessarily preclude a grant of
assistance, but if assistance is given, such assets are sub
ject to assignment to the county under sec. 49.26 (1), so
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as to be available to reimburse the county for the aid given.
Even if an applicant's rights with respect to a prepaid
funeral in excess of $300 could be assigned, which is doubt
ful, it is difficult to see how they could be applied as a
practical matter to reimbursement of the county.
You have also asked several questions involving what you

term a "joint" account in the name of an old-age assistance
beneficiary and a third person, to provide for the funeral
of the former. Your first question in that respect is: Is the
agreement for the joint account irrevocable or can the reci
pient terminate the agreement and withdraw the money
from the account?

One of the characteristics of the usual joint account is
that it may be withdrawn by either depositor while both
are living. See sees. 221.45 and 222.12 (9), Stats.

If an old-age assistance beneficiary has deposited his
funds in a joint account with another, to provide for the
funeral of the former, the beneficiary could withdraw the
funds at any time before his death unless there is some
supplementary agreement to the contrary. You have
referred to an "agreement," but I cannot give you an
opinion as to the effect of such "agreement" unless its

details are submitted.

Your second question relating to joint accounts is: If

the agreement is irrevocable, is the recipient ineligible for
a grant of old-age assistance because he has not complied
with sec. 49.22 (2) (c) 1?

As previously indicated, such a nonliquid asset would not
render the recipient ineligible for assistance unless the

amount provided for the funeral exceeded $300.
Your third question on this subject is: If the agreement

is not irrevocable, must the recipient withdraw the funds
from the joint account and deposit such monies with the
county agency in accordance with sec. 49.22 (2) (c) 1, in
order to remain eligible for a grant of old-age assistance?
The answer is in the affirmative, because in such case it

would be a liquid asset subject to sec. 49.22 (2) (c).
BL
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County Court—Fees of Clerk and Register in Probate—
Filing fees prescribed by sec. 253.29 (2) (a), Stats., are
payable in special administrations under sec. 311.06, Stats.,
and in case of summary settlements of small estates under
sees. 311.05 and 311.055, Stats. Only one fee is chargeable

against any one estate.
The fee under sec. 253.29 (2) (b), Stats., for a certificate

issued under sec. 230.47 (1), Stats., terminating a life
estate, is $1. This has nothing to do with certified copies.

The fees charged for certified copies by registers in pro
bate and clerks of county court under sec. 253.29 (2) (g)
and (h), Stats., are: For copies prepared by the court, 75
cents per page; for copies brought in, 25 cents per page;
for the certificate in all cases, 50 cents; and the minimum

charge, $1 in all cases.

June 23, 1954.
Donald J. Berg,

District Attorney,

Manitowoc County.

You have requested our opinion on the following ques
tions :

1. Are the fees provided in sec. 253.29 (2) (a), Stats.,
applicable to special administrations under sec. 311.06,
Stats., and to summary settlements of small estates under
sees. 311.05 and 311.055, Stats.?

2. What are the minimum fees to be charged by registers
in probate and clerks of county courts for certified copies
of documents in their possession?

1. It is clear that both special administrations and sum
mary settlements are begun by the filing of a petition. Both
concern the estates of deceased persons.

Sec. 253.29 (2) (a) applies to the filing of a petition
"whereby any proceeding in estates of deceased persons is
commenced." It admits of no exceptions.

Consequently the first question must be answered in the
affirmative, but this raises the further question of whether

a double fee is payable where there is a special administra
tion followed by a regular administration.
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It is our opinion that only one filing fee is chargeable in
such a situation and we know that such is the interpreta
tion placed on the statute by the Dane county court. Filing
fees, while not exactly taxes, are nevertheless brought into
play and apply to county court proceedings dealing with
the transfer of property of deceased persons. Since there is
but one transfer and but one estate being probated in the
case where there are both special administration and regu
lar administration proceedings, there should be but one
filing fee in the absence of compelling language in the stat
utes calling for a contrary conclusion. Where a statute
designed to produce revenue is susceptible of two meanings,
that should be preferred which imposes the lighter burden.
State ex rel. Abbott v. M>cFetridge, 64 Wis. 130, 24 N.W.
140.

This view is borne out by the language of the statute
reading "Such fees shall be paid at the time of the filing
of the inventory, or other documents, setting forth the value
of the estate in such proceedings."

Sec. 311.10 (3), Stats., was amended by ch. 300, Laws
1953, so as to require special administrators to file an
account. Apparently it was not contemplated that there
would be two inventories, one in the special administration
and one in the regular administration. Frequently, if not
usually, the special administrator files no inventory where
regular administration follows. Ch. 300, Laws 1953, also
provides that if the special administrator is subsequently
appointed executor or administrator, he need not then file
an account.

2. In considering the second question we will first dis
cuss sec. 253.29 (2) (b). Stats., which provides for a fee
of $1 "for a certificate terminating a life estate."
The statute does not say "for a certified copy of a cer

tificate terminating a life estate." Hence this language must
refer to the original and not to the furnishing of a certified
copy thereof.

Sec. 230.47 (1), Stats., provides:

"(1) Whenever a person has died or shall hereafter die
who was during his or her lifetime entitled to an estate for
life in any real estate in this state or whenever one joint
tenant in any real estate has died or may hereafter die
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leaving surviving his co-tenant, upon application by duly
verified petition of any person interested in such real estate
to the county court of the residence of the deceased (or if
the deceased was a nonresident, of the county where the
real estate is situated), the county judge may issue and shall
deliver to the petitioner a certificate, under the seal of the
county court, setting forth the fact of the death of such
life tenant, or of such joint tenant, and the termination of
such life estate, or the right of survivorship of any joint
tenant and other facts essential to a determination of the
rights of the parties interested, which certificate, of a dupli
cate or a certified copy thereof, when recorded in the office
of the register of deeds of the county in which such real
estate is situated shall be prima facie evidence of the facts
therein recited."

Thus no certified copy is involved where the original is
delivered to the petitioner as above provided, and sec.
253.29 (2) (g) and (h) relating to other certificates issued
by registers in probate or county judges and to the copying,
comparing and attesting of documents has no application.

Sec. 258.29 (2) (g) and (h) reads:

"(g) For each certificate issued by the registers in pro
bate or county judges, fifty cents.
" (h) For copies of records or other papers in the custody

and charge of registers in probate at the rate of fifty cents
a page; and for the comparison and attestation of such
copies as are not provided by the registers, twenty-five cents
for each page, but the minimum charge in each of the above
mentioned instances shall be one dollar."

These provisions are confusing if we attempt to apply
them literally.

The confusion arises out of the use of the words "and
attestation" in paragraph (h).

"The word 'attested,' when used with reference to judicial
writings or copies thereof, as copies of records or judicial
process, seems to have a legal meaning which is an authen
tication by the clerk of the court so as to make them receiv
able in evidence." Goss & Phillips Mfg. Co. v. People
(1879), 4 111. App. 510, 515.

It has also been held that the word "certify" is but one
of the meanings of the word "attest." State v. Morgan,
(1952) 205 Minn. 388, 51 N.W. 2d 61.
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Thus if we were to give the word "attestation" in par.
(h) its proper meaning of certification, it would result in
a charge of 25 cents per page with a minimum charge of
$1 where the copy is not furnished by the register, this
being the natural construction of the language reading "for
the comparison and attestation of such copies as are not
provided by the registers, twenty-five cents for each page,
but the minimum charge in each of the above mentioned
instances shall be one dollar."
Our attention, however, has been directed to the fact that

the provisions here involved have been effective in Milwau
kee county since the enactment of ch. 350, Laws 1939, and
that the uniform administrative practice there has been to
apply the 50 cent charge specified in par. (g) for certifica
tion, in addition to the 25 cent charge for attestation
specified in par. (h), on copies not furnished by the register,
with a minimum fee being $1 in all cases.
The practice also is to charge 75 cents per page for copies

furnished by the register, 50 cents being for the copy as
provided in par. (h), plus 25 cents for comparison (al
though it is doubtful that the charge for comparing is
applicable except as to copies not provided by registers),
in addition to which there is charged the 50 cents for the
certificate under par. (g), with the minimum charge being
$1 in all cases.
By ch. 644, Laws 1953, the provisions here under discus

sion were extended to all counties, and our attention has
been called to the following schedule of fees printed by the
Dane county court:

"For copies prepared by County Court—75^ per page.
"For copies brought in—25^ per page.
"Minimum Charge—$1.00.
"All plus 50^ for the Certificate."

These fees have also been circulated by the Dane County
Bar Association in a fee schedule bulletin which it has just
published.

While, as above indicated, we would have some strong
misgivings as to the correctness of the charges made in
Milwaukee county for the past 15 years, and which are now
apparently being followed in other counties since the pub-
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lication of ch. 644, Laws 1953, on November 26, 1953, we
nevertheless feel that it is not incumbent upon the attorney
general to disregard this administrative interpretation even
though he were inclined to reach a different conclusion had
the matter been, presented as an initial proposition without
such an administrative history.
As was said in Harrington v. Smith, 28 Wis. 48, 68;

"* * * Long and uninterrupted practice under a statute,
especially by the officers whose duty it was to execute it,
is good evidence of its construction, and such practical con
struction will be adhered to, even though, were it re.s- inte-
gra, it might be difficult to maintain it."

In other words under the practical construction discussed
above, paragraph (h) is to be read as though the words
"and attestation" were missing, and as though the word
"comparison" modifies copies prepared by the court as well
as copies brought in.
WHR

Banks and Banking—Credit Insurance—Wisconsin state
banks may make credit life, accident and health insurance
policies available to their borrowers.
Such banks cannot charge more than the premium or

participate in any way in the premiums or commissions for
writing such insurance.

June 29, 1954.

G. M. Matthews,

Commissioner of Banks.

You have asked our opinion on several questions con
cerning the rights of banks organized under the law of

Wisconsin to make available to their debtors credit life

insurance and credit accident and health insurance.

In view of the fact that the answers set forth herein to

certain of your questions render an answer to other ques-
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tions unnecessary, we have restated your questions as
follows:

1. Can the creditor bank be the policyholder under a
group credit life insurance policy issued under the provi
sions of sec. 206.60 (2), Stats.?

2. Can the creditor bank be either the policyholder or the
beneficiary under an individual credit life insurance policy?

3. Can the bank be either the policyholder or the bene-
ficiaiy under an individual accident and health policy?

4. Can the creditor bank receive any payment, over and
above the premium, from the insured debtor for effectuat
ing any of the above insurance policies?

5. Can the creditor bank receive any payment from the
insurance company out of the premium paid under any of
the above policies, either as a commission or service charge

for negotiating the sale of the insurance, or as a refund
of premium on a loss experience rating?
The answer to your first three questions is "Yes." The

answer to your last two questions is "No."
There are several provisions of the statutes which must

be considered for the purpose of determining the answer
to the questions which you have raised. They are as follows:

"206.60 Group life insurance, definitions, requirements.
No policy of group life insurance shall be delivered in this
state unless it conforms to one of the following descriptions:

<<4; 4: 4: .

"(2) A policy issued to a creditor, who shall be deemed
the policyholder, to insure debtors of the creditor, subject
to the following requirements:
"(a) The debtors eligible for insurance under the policy

shall be all of the debtors of the creditor whose indebted
ness is repayable in instalments, or all of. any class or classes
thereof determined by conditions pertaining to the indebt
edness or to the purchase giving rise to the indebtedness.
The policy may provide that the term 'debtors' shall include
the debtors of one or more subsidiary corporations, and the
debtors of one or more affiliated corporations, proprietors
or partnerships if the business of the policyholder and of
such affiliated corporations, proprietors or partnerships is
under common control through stock ownership, contract or
otherwise.
"(b) The premium for the policy shall be paid by the

policyholder, either from the creditor's funds, or from
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charges collected from the insured debtors, or from both.
A policy on which part or all of the premium is to be de
rived from the collection from the insured debtors of identi
fiable charges not required of uninsured debtors shall not
include, in the class or classes of debtors eligible for insur
ance, debtors under obligations outstanding at its date of
issue without evidence of individual insurability unless at
least 75 per cent of the then eligible debtors elect to pay
the required charges. A policy on which no part of the
premium is to be derived from the collection of such identi
fiable charges must insure all eligible debtors, or all except
any as to whom evidence of individual insurability is not.
satisfactory to the insurer.
" (c) The policy may be issued only if the group of eligible

debtors is then receiving new entrants at the rate of at
least 100 persons yearly, or may reasonably be expected
to receive at least 100 new entrants during the first policy
year, and only if the policy reserves to the insurer the right
to require evidence of individual insurability if less than 75
per cent of the new entrants become.insured.
"(d) The amount of insurance on the life of any debtor

shall at no time exceed the amount owed by him which is
repayable in instalments to the creditor, or $10,000, which
ever is less, except that such limitation as to amount shall
not apply to any group policy existing on July 15, 1949 nor
to any amount thereafter written pursuant to such policy.
"(e) The insurance shall be payable to the policyholder.

Such payment shall reduce .or extinguish the unpaid indebt
edness of the debtor to the extent of such payment."

"201.44 Policies issued through resident agents; excep
tions; penalty. (1) No policy of insurance shall be solicited,
issued or delivered in this state, except through an agent
lawfully authorized as to the kind of insurance effected by
such policy. * * *"

"209.04 Licensing of agents other than life. (1) appli
cation ; LICENSE; PEE. (a) 'Agent* defined. The term 'agent',
as used in this section, shall mean any natural person, resi
dent in this state, authorized by law to solicit; negotiate or
effect contracts of insurance other than life insurance. * * *
It shall be unlawful for any person to act as an agent unless
he holds an agent's license issued by the commissioner."

"209.05 Who are agents. Every person or member of a
firm or corporation who solicits insurance on behalf of
any insurance company or person desiring insurance of any
kind, or transmits an application for a policy of insurance,
other than for himself, to or from any such company, or who
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makes any contract for insurance, or collects any premiums
for insurance, or in any manner aids or assists in doing
either, or in transacting any business of like nature for any
insurance company, or advertises to do any such thing, shall
be held to be an agent of such company to all intents and
purposes, unless it can be shown that he receives no com
pensation for such services. This section shall not apply to
agents of town mutual fire insurance companies."

"209.045 Insurance advisers. No person, firm or corpora
tion acting in the capacity of an insurance adviser, counselor
or analyst and as such serving any person, firm or corpora
tion not engaged in the insurance business for compensation
paid or to be paid by the person served, shall directly or
indirectly receive any part of commission or compensation
paid by any insurer or agent of any insurer in connection
with the sale or writing of any insurance which is within
the subject matter of any such service. * * *"

"206.17 (1) Policies; prerequisites; approval of form.
No policy of life or disability insurance as defined in sec
tion 201.04 (3) and (4) shall be issued or delivered in this
state until the commissioner has approved the same or until
there has been filed with him at least 30 days the form of
such policy and a copy of any table of rates or statement
of benefits furnished to agents or to the public in this state."
(Sec. 201,04 (3) relates to life insurance, and sec. 201.04
(4) relates to accident and health insurance.)

Sec. 206.41 (3) (b), Stats., is herein set forth, including
in italics an amendment proposed by Bill No. 696, S., ses
sion of 1953. The proposed amendment, which was intended
to allow splitting of commissions received on credit life,
accident or health insurance, was defeated.

"206.41 (3) (b) No commission or other valuable con
sideration for services as a life insurance agent shall be
paid directly or indirectly by an insurer or licensed life
insurance agent to any person or persons other than a per
son holding a currently valid license to act as a life insur
ance agent as required by the laws of this state. Nor shall
any person, partnership or corporation other than a duly
licensed life insurance agent accept any such commission or
other valuable consideration, except that any duly licensed
agent may direct that his commissions be paid to any
partnership of which he is a member, employe or agent,
or to any corporation of which he is an officer, employe or
agent, if such corporation or partnership is engaged pri-
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marily in the insurance business or if the insurance written
is life, accident or health insurance against loss from the
failure of persons indebted to the partnership or corpora
tion to meet their liabilities; and except that the provisions
of this section shall not prevent the payment or receipt of
renewal or other deferred commissions to or by any person
solely because such person has ceased to hold a license to
act as a life insurance agent."

By the same Bill No. 696, S., it was proposed to amend
sec. 206.41 (5) (e) to exempt officers, employes or agents
of banks from the requirement of an examination for a
license to sell credit insurance by adding the italicized lan
guage to read as follows:

"This subsection shall not apply to officers, employes or
agents of credit unions organized under chapter 186, banks
organized under chapter 221, of persons holding permits
under section 115.07 (4), nor of licensees under section
115.09 or 218.01, nor to such permittees or licensees, when:
"1. The insurance is written upon the life of the debtor,

and all or a portion of the insurance is payable to the credi
tor in satisfaction of the debt.
"2. The term of the insurance does not substantially ex

ceed the term of the obligation, and
"3. The amount of the insurance does not substantially

exceed the amount of the original obligation."

By the same bill it was proposed to amend sec. 206.41 (11)

(a) 9, regarding the reasons for revoking or suspending
licenses, by adding the italicized language, to read as
follows:

"Has obtained or attempted to obtain such license, not for
the purpose of holding himself out to the general public as
a life insurance agent, but primarily for the i)urpose of
soliciting, negotiating or procuring life insurance or annuity
contracts covering himself or members of his family, or the
officers, directors, stockholders, partners, employes or debt
ors of a partnership, association or corporation of which
he or a member of his family is an officer, director, stock
holder, partner or employe. This subdivision shall not apply
to the obtaining of a license for the purpose of soliciting
life, accident or health insurance against loss from the fail
ure of persons indebted to a partnership or corporation (of
which the licensee is an officer, member, employe or agent)
to meet their liabilities."
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As indicated above, the amendments to sec. 206.41 pro
posed by bill No. 696, S., session of 1953, were all defeated.

"204.31 Accident and sickness insurance policy. (1)
definition. 'Policy of accident and sickness insurance' as
used in this section includes any policy or contract covering-
the kind or kinds of insurance described in section
201.04 (4).
"(2) FORM OF POLICY, (a) No policy of accident and sick

ness insurance shall be delivered or issued for delivery to
any person in this state unless:

"3. It purports to insure only one person, except that a
policy may insure, originally or by subsequent amendment,
upon the application of an adult member of a family who
shall be deemed the policyholder, any 2 or more eligible
members of that family, including husband, wife, dependent
children or any children under a specified age which shall
not exceed 19 years and any other person dependent upon
the policyholder;"

Sec. 204.31 (3) (e) provides:

"Third party ownership. The word 'insured', as used in
this section, shall not be construed as preventing a person
other than the insured with a proper insurable interest
from making an application for and owning a policy cover
ing the insured or from being entitled under such a policy
to any indemnities, benefits and riglits provided therein."

Sec. 204.32 (2) (a) provides:

"Group accident and health insurance is declared to be
that form of accident and health insurance covering not less
than 10 employes or members, including employes of mem
bers of associations, whether such association member be
an individual, copartnership or corporation, and which may
include the employe's or member's dependents, written un
der a master policy issued to any governmental corporation,
unit, agency or department thereof, or to any corporation,
copartnership, individual employer, or to any association,
including a labor union, upon application of an executive
officer or trustee of such association or labor union having
a constitution or by-laws, and formed in good faith for
purposes other than that of obtaining insurame, where the
officers, members, employes or classes or department
thereof, may be insured for their individual benefit and
which may include the individual's dependents. * * *'•
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Sec. 206.41 (1) (b) reads as follows:

"Any person having attained the age of 21 years or more,
and who is a citizen of the United States, may be licensed
as a life insurance agent upon compliance with the provi
sions of this section."

Sec. 206.41 (3) (a) reads as follows:

"No person shall act as a life insurance agent within this
state until he shall have procured a license as required by
the laws of this state."

In addition to the above statutes, the following well-
established rules of insurance law are applicable in a con
sideration of your questions. .

It is well established that an insurable interest is essential
on the part of the person who takes out the policy. 32 G.J.
1110.

Further, "a person has an insurable interest in the life
of another where he is a creditor or surety of the latter or
otherwise has a pecuniary interest in the continuance of his
life." 32 C.J. 1111.

And finally, "in general a person has an insurable interest
in the subject matter insured where he has such a relation
or connection with, or concern in, it that he will derive
pecuniary benefit or advantage from its preservation and
will suffer pecuniary loss or damage from its destruction,
termination, or injury by the happening of the event in
sured against." 32 C.J. 1111.
We will now consider the application of the foregoing

statutes and principles to your specific questions.
First, creditors including banks are expressly authorized

by the provisions of sec. 206.60 (2) to become policyholders
on policies of group credit life insurance covering the lives
of their debtors under the terms of said section. Said sec
tion is necessary both for the purpose of providing the statu
tory authorization for the group form of contract, and for
the purpose of allowing the creditor to charge the premium
costs against the particular debtor insured in accordance
with the risk. Were it not for this section the other prohibi
tions to be discussed later might be operative to prevent the
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creditor bank from negotiating with the debtor to effectuate
the insurance and from collecting the premium for such
insurance.

Second, it appears to be established law that a person has
an insurable interest in his own life which is unlimited and

which will support a policy in favor of another person re

gardless of whether or not such other person has an insura
ble interest. So, an individual may take out a policy of term
insurance and name his creditor as the beneficiary of such
policy. Further,- in this connection, it appears established

that a creditor has an insurable interest in the life of his

debtor so that the creditor could in fact become a policy-
holder of a policy of credit life insurance upon the life of
his debtor.

Thii'd, while this question may not be free from doubt, it
appears by the.express terms of sec. 204.31 (3) (e), dealing
with health and accident policies, that a person other than
the one who is insured may become the policyholder if that
person has an insurable interest. The definition of insurable

interest quoted above appears to be broad enough to cover
the interest of a creditor who may suffer from a default or
loss of his entire obligation if his debtor becomes sick or
disabled so that he is unable to meet the payments upon his
obligation. In this connection we point out that group health
and accident insurance by the terms of sec. 204.32 is not

available to groups composed of debtors, but only to the
groups mentioned therein.

Fourth, it appears clear under the laws of Wisconsin,
from the .foregoing statutes, sees. 201.44, 206.41 (1) (b)
and ̂ 09.04, that all policies of insurance must be solicited,
negotiated and sold only by licensed agents who must be
natural persons and more than 21 years of age. Hence, a
bank could not be licensed as a life insurance agent or as an
agent for any other form of insurance. Further, it cannot
receive any fees for the services normally rendered by an
agent, such as soliciting, negotiating and consummating by
the completion of forms and reports, a contract of insurance.

The only doubt cast upon the foregoing might arise from
the provisions of sec. 209.045, which appears to recognize
the occupation of insurance adviser or consultant. The occu-
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pation of insurance adviser or consultant comprises the busi
ness of analyzing and advising other persons upon an insur
ance program and cannot properly be extended to cover
those functions normally performed by the agent of the
company, such as soliciting the policy, writing the applica
tion and accepting the premium. These latter functions can
only be performed by an agent, and only an agent can be
paid therefor.

Fifth, continuing the discussion under fourth, supra,
sec. 206.41 clearly provides in regard to life insurance that
the agent must be a natural person, and that the agent can
not split his fees or commission with any firm or corpora
tion other than a firm or corporation principally engaged
in the insurance business. This conclusion is confirmed by

the fact that the proposed amendment to sec. 206.41 (3) (b)
was written for the express purpose of allowing a corpora
tion or partnership to share in premiums on life, accident
and health policies, and this provision was defeated by the
legislature. Sec. 209.04 provides that agents of insurance
companies other than life must be natural persons, and
commission splitting is prohibited by sec. 201.53 (5).
In view of the broad prohibition against splitting the

commissions received out of the premiums on life insurance,

it would appear that the charges which may be made against
a debtor insured under a group credit life insurance policy
must be limited to the net premium, or else a person not a
licensed insurance agent would be receiving a benefit out of
the premium as a result of the sale of such a policy. Hence,
any refund of premium, however named, whether as a loss
experience refund or otherwise, could not be retained by the
bank creditor but must be refunded to the person who has

paid such charge.
RGT
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Historical Society—Powers—Meetings—Constitution—
Right to Assemble—State historical society has the right to
hold general meetings as a private corporation under ch. 17,
Laws 1853, which power is continued by sec. 44.01, Stats.,
and it may invite members of junior chapters to attend.
Under art. I, sec. 4, Wis. Const., the right of any group to

assemble peaceably shall not be abridged.

June 29, 1954.

Clifford L. Lord, Secretary,
Board of Curators,

State Historical Society.

You have inquired whether the state historical society

has a legal right to arrange for a convention of junior his
torians. We understand that these junior chapters are not

incorporated as auxiliaries or affiliates under sec. 44.03,

Stats., but that each of them has been given a charter by
authority of the board of curators, the charter being signed
by the director and the supervisor of school services. The
state society does furnish uniform suggestions to these chap

ters as to constitution and by-laws. Also it plans to provide
for annual or other meetings of officers or representatives
of such chapters. While these junior chapters are not auxili

aries or affiliates under sec. 44.03, they do report annually
to the state society and work with it even more closely than
do the legally organized auxiliaries and affiliates.

We do not have before us a copy of the constitution or
by-laws of the state society, but in sec. 44.03 (2) it is stated:
"Any such auxiliary or affiliated society shall be a member
and entitled to one vote in any general meeting of the state
historical society."

This clearly implies the authority of the society to hold
general meetings, although such right no doubt exists inde-.
pendently under the general powers of the society as a pri

vate corporation, the society being a private corporation
with a public purpose. See State v. Giessel, (1953) 265 Wis.
185, 60 N. W. (2d) 873, 879.
Ch. 17, Laws 1853, which incorporated the society, pro

vided that it should have all of the faculties of a corpora
tion. Subject to the provisions of ch. 44, Stats., these powers
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and privileges are continued by sec. 44.01, Stats. One of the
basic powers of any corporation is to have meetings of its
members, and in fact it could not very well function other
wise. Thus if the society has the faculties of a corporation,
there should be no question as to its authority to hold
meetings.
Among other things, the 1853 act provided that the so

ciety may take proper steps to promote the study of history
by lectures, and to diffuse and publish information relating
to the description and history of the state. If a convention
were called for the purpose of providing lectures for, or
diffusing historical information to, these junior historians,
it would seem to be in keeping with the foregoing provision,
subject only to adequate budgetary appropriations.

If the society can call for a general meeting of its mem
bership, there is no good reason why it might not legally
invite junior chapters or the general public to attend. It
would be understood, of course, that officially the meeting
would be a meeting of the state society and not just a meet
ing of the junior chapters collectively. We would assume
from your inquiry that the junior chapters as such have no
collective organization but that each is an autonomous" unit,
and that no officer of any one chapter is specifically auth
orized to call a meeting of all the chapters at which official
action could be taken collectively in a way to bind each
chapter individually.

No indication is given in your request as to any proposed
official action to be taken at the suggested meeting. How
ever, as above indicated we do not see that any serious legal

question is presented in merely having the society arrange a
meeting to which the junior historians will be invited. As a

matter of fact, anyone can call a meeting. Art. I, sec. 4, Wis
consin constitution, provides that the right of the people

peaceably to assemble, shall never be abridged. The question
of whether anyone will attend or must attend or what bind
ing action may be taken at such a meeting involves other

considerations not reached by your inquiry and which are
therefore not discussed here, nor do we express any opinion
on the question of expenses, which likewise has not been
raised.

WHR
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Highways and Bridges—Toivn Bridge—Moneys received
in state disaster aid for damage to town bridges pursuant
to sec. 86.34, Stats., should be applied solely to the bridge
damage and the remaining costs divided by the town and
county pursuant to sec. 81.88, Stats. Adjustments between
town and county should be made on this basis in cases where
their respective shares have been appropriated prior to re
ceiving disaster aid. The county may allow towns to pay
their share on an instalment basis under contract pursuant
to sec. 59.08 (35), Stats.

June 30, 1954.

Elmer D. Queram,
District Attorney,

Crawford County.

You state that several towns in your county have received
county aid for bridges under the provisions of sec. 81.38,
Stats., and that later state "disaster" aid to the towns has
been granted pursuant to sec. 86.34, Stats. The county has
taken the position that it is entitled to reimbursement from
the town of a sum equal to the difference between what was
actually paid by the county and what would have been paid
had the state aid been granted prior to the county paying
the town. I understand from this that the state aid was
greater than the one-half share the towns are required to
pay by sec. 81.38.
Your first question is whether there should be an adjust

ment between the town and the county or whether all the
state aid money should go to the town regardless of the
fact that it is a greater sum than that expended by the town
to complete the bridge project.

If the town keeps the state aid in a sum greater than that
expended for the bridge, the state aid in part would amount
to a special gi'ant to the town for general governmental
purposes. I cannot read such intent into sec. 86.34, Stats.
This law was obviously intended to help out municipalities
that suffer unusual flood difficulties. The legislature intended
that the money granted to a municipality under authority
of this section was to be expended to repair the bridge
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damage and for nothing else. No other intention is indicated
by the language of the statute and grave constitutional ob
jections are apparent in any other interpretation.

This does not mean that a municipality must wait for a
grant and do nothing about repairing the bridge or apply
ing for county assistance in order to be eligible to receive
the state aid. Sec. 86.34, Stats., allows the highway com
mission 6 months within which to make investigation and
determination as to the granting of the aid. It would be
unreasonable to suppose that the municipality would not
repair its bridge property within this period. Furthermore,
subsec. (3) of sec. 86.34 states that the money granted as
disaster aid is to be held by the highway commission and
paid out on "certified statements setting forth the cost of
the construction, reconstruction, repair or improvement of
the facilities determined in the commission's finding to be
eligible for aid." This clearly allows repayment to munici
palities of amounts they have already expended. I also note
that the last sentence of sec. 86.34 (2) reads:

"* * * The county, town, village or city shall pay the
remainder of the cost not allowed as aid, but this shall not
invalidate any other provision of the statutes whereby the
cost may be shared by the county and the town, village or
city."

The only reasonable interpretation that can be given to
this sentence, considering it with sees. 81.38 and 86.34 as
a whole, is that the state grant should be applied to the
bridge project, and any amount remaining unpaid is the
debt of the town, or the county and the town, according to
the terms of sec. 81.38, if this section is invoked. The chief
reason that there is confusion in interpreting sees. 81.38
and 86.34 is the time element involved. A town bridge is
damaged. The town invokes sec. 81.38 and the details of
payment between the county and the town are worked out
and concluded. The state then grants disaster aid which was
previously applied for by the town. It is my opinion that the
same end result must follow from this situation as would
be reached had the state aid been available at the moment
when the bridge damage occurred. In the latter case clearly
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the actual damage to the town is the cost of the project
less the state aid.

Originally the full burden of bridge construction and
maintenance on town roads and bridges was that of the
town. County aid and later, state aid, were provided by the
statutes. The reason for granting such aids was to offer
relief to the towns, but I do not believe these laws ever were
intended to shift the entire town obligation elsewhere.

In an opinion of the attorney general in 39 O.A.G. 273,
the position was taken that a county could not refuse the

aid provided to towns under sec. 81.38 because application
for state disaster aid had been made. The opinion states that

adjustments in the amount of overpayment could be made
when the amount of state aid was determined. I believe the

position there taken is correct and that adjustments could

be made on the basis above indicated.

You state that it is the contention of the town that the

state aid should be considered as a gift to the town and all
go to the credit of the town. A gift for bridge construction
to a town was considered the same as an amount raised by
town taxation in 7 O.A.G. 340 (1918). I do not consider this
position to be correct nor the opinion applicable since, as
stated above, the intention of the legislature in authorizing

state aid was to have the aids spent for the actual damages
done to the bridges, and that such aid is not to interfere
with any provision of the statutes whereby the cost may be
shared by the county and the town, village or city as stated
in sec. 86.34 (2).

You also ask whether a county board may by resolution
enter into an agreement with a town to accept instalment

payments for the share of the bridge cost that must be
borne by the town. This general topic was the subject of
an opinion of the attorney general written last year. See 42
O.A.G. 59. This opinion points out that counties are auth
orized by sec. 59.08 (35), Stats., to enter into contracts with

cities, villages and towns for the purpose of enabling the
county to construct and maintain streets and highways in
such municipalities. Bridges are part of the highway system
and I believe that there is no doubt that this section applies
to bridge contracts as well. I am therefore of the opinion
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that it would be proper for the county and town to enter
into a contract which would specify among other things the
manner and time in which the town is to pay for its share

of the project.

REB

Civil Defense—Appropriations and Expenditures—Direc
tor of civil defense has authority to purchase radio equip
ment for civil defense purposes by virtue of sec. 20.035 (2),
Stats., and has implied power to place the same in homes
of licensed radio amateurs participating in tlie civil defense
program, licensed amateurs being recognized as part of the
federal civil defense plan.

June 30, 1954.

Ralph J. Olson, Adjutant General.
Director of Civil Defense.

You have asked whether or not the state office of civil
defense may buy radio equipment and place it in the homes
of licensed radio amateurs who'are participating in the
civil defense program. You state that the equipment to
which you refer would be used in connection with test
exercises and enemy caused emergencies as part of the
Radio Amateur Communications Emergency Service
(RACES) which is authorized by the federal communica
tions commission to be the official civil defense amateur

radio network. You further state that the type of equip
ment would be transmitters and receivers which would be
complete units, and in some instances it might be special
equipment to supplement that which is now owned and
operated by the amateurs.

Sec. 20.035 (2), Stats., appropriates $50,000 from the
emergency disaster fund to the state director of civil
defense to be used for the immediate purchase, on a 50-50
matching basis with the federal government, of communica
tion equipment and other items. I believe this would give
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the necessary authority to make the purchase of the equip
ment on a 50-50 basis with the federal government, but I
cannot find any other authority for purchase of the equip
ment at the present time prior to a state of emergency.
Assuming that the purchase is made pursuant to this

section, I can see no objection to placing equipment with
licensed radio amateurs who are recognized in the federal
civil defense plan and who are also partaking in the civil
defense program. I take it from this that they are members
of a local civil defense unit. It would seem to me far better

to have this equipment in the hands of those able to use it,
who have volunteered to act in an emergency and are
trained for such action, than to store the equipment where
it might be inaccessible and useless when most needed.
The state civil defense law leaves much unsaid as to

details, but it would be almost impossible to write a law
that would cover any and all contingencies that might arise,
such as the one you point out here. However, the law iniplies
sensible use and care of the equipment or its purchase
would not have been authorized. It is, therefore, my opinion
that the placing of the equipment as you suggest is
authorized.

REB
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Public Assistmice—Social Security Aids—Medical care
may be provided under sec. 49.40, Stats., for a dependent
child for any month in which a money payment has been
made, even though the child becomes ineligible for aid to
dependent children during the month, but only if the care
is authorized before the county agency learns of the
ineligibility.

Funeral expenses may be paid as aid to dependent chil
dren under sec. 49.19 (5), Stats., only if eligibility for aid
exists at the date of death.

Funeral expenses for a mother may be paid as aid to
dependent children under sec. 49.19 (5) only if eligibility
for aid exists at the date of the mother's death.

Funeral expenses may not be paid as old-age assistance
under sec. 49.30, Stats., for a person who dies after the
county agency has discontinued his grant because of ineligi
bility arising during a month for which a money payment
has been made.

July 7, 1954.
State Department op Public Welfare.

You ask a number of questions arising out of changes
during a particular month of the circumstances of recipients
of social security aids, in matters affecting their eligibility
for such aids. You call our attention to your rule 8, section
3, promulgated pursuant to sec. 49.50 (2), Stats., which
reads in part:

"Payments of assistance shall be made monthly and not
later than the third day of the month for which the grant
of aid is designated * *

Your first question is:

"A child in a family receiving aid to dependent children
becomes ill after the first of the month. Medical care is
authorized by the county agency. During the period of ill
ness, the mother becomes ineligible for further aid. We
would assume the mother cannot be granted aid in the fol
lowing month to cover these expenses. Can all the medical
expenses be paid under 49.40? If not, can those incurred
prior to the time of ineligibility be paid? Can payment be
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made in the form of a supplemental grant to the recipient
during the latter part of the month and after ineligibility
has arisen?"

Sec. 49.40 (1), Stats., insofar as it is applicable to this
question, provides:

"The county agency administering '* * * aid to depend
ent children * * * may provide for medical care needed by
recipients of such aids. A person shall be considered a reci
pient if at the time such care is authorized * * * aid to
dependent children * * * jg being granted to him. * * *
Medical care shall, as necessary, be authorized and paid for
by such county agency in addition to or in lieu of money
payments made within the amounts allowed by ss. * * *
49.19 (5) * *

Sec. 49.19 (1) (c), Stats., defines the term "aid to depend
ent children" as follows:

"The term 'aid to dependent children' means money pay
ments with respect to, or medical care in behalf of or any
type of remedial care recognized under subsections (1) to
(9) or section 49.40 in behalf of, a dependent child or
dependent children, and includes money payments or med
ical care or any type of remedial care recognized under said
subsections for any month to meet the needs of the relative
with whom any dependent child is living if money 'payments
have been made under the state plan with respect to such
child for such month."

Obviously, from the point of view of practical administra
tion, eligibility cannot be reinvestigated and redetermined
daily; and the foregoing provisions indicate that the unit of
time to be observed for purposes of administration should
be the month. Under sec. 49.40 medical care may be paid
if at the time it is authorized aid is being granted to the
person for whom it is provided. Under the definition con
tained in sec. 49.19 (1) (c) aid for dependent children may
include payments for medical care for any month if a
money payment has been made for that month. Accordingly,
all medical expenses incurred for the month may be paid
under sec. 49.40 if authorized prior to the time the ineligi
bility arose, and may be handled either by payment of the
medical bills directly or by supplemental grant to the reci
pient.
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Your second question is:

"The child does not become ill until after the ineligibility
arises. The county agency, not knowing of the ineligibility
factor, authorizes medical care. Before the end of the month,
the county agency learns of the ineligibility. Is the county
agency obligated to pay under 49.40? Would the answer be
the same if the county agency knew of the ineligibility but
even so authorized the medical care?"

Under the literal terms of the statutory provisions dis
cussed in connection with the preceding question, any med
ical expense authorized and incurred during the month for
which a money payment is made under sec. 49.19 may be
paid by the county agency as aid to dependent children. I
believe, however, that the legislature intended the qualifica
tion to be read into the statutes that the expenditure must
have been authorized in good faith, without knowledge that
there had been a change in circumstances so that the person
for whose benefit the payment is to be made is no longer

eligible for aid. Sec. 49.40 covers medical care "needed" by
recipients of such aids. If the county agency is aware of a
change in status eliminating the element of need under
statutory standards, the necessary factual basis to bring
sec. 49.40 into operation is not present.

To summarize, the county agency may provide for med
ical care under sec. 49.40 during any month for which a
money grant has been made under sec. 49.19, provided that
prior to the authorization it has received no information

as to a change in status rendering the recipient ineligible
for further aid; but it may not authorize supplemental
care under sec. 49.40 after it has learned that eligibility has
been lost.

Your third question is:

"The child dies during the month but after the ineligibil
ity has arisen. Is the county agency obligated to provide a
funeral under sec. 49.19 (5) ? May they do so? Would your
answer be the same if, before the death of the child, the
county had decided to discontinue the grant of aid?"

Sec. 49.19 (5) provides in part that not to exceed $150
shall be allowed to cover burial expenses of a "dependent
child." Under the definition contained in sec. 49.19 (1) (a)
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a dependent child is one with respect to which all the con
ditions there prescribed are met, or, in other words, one
which is "eligible" for aid to dependent children. It is ques
tionable whether funeral expenses might be considered a
"type of remedial care" referred to in sec. 49.19 (1) (c),
which may be paid for a month for which money payments
have been made. It is my opinion that payment of funeral
expenses is contemplated under sec. 49.19 (5) only on the
basis of eligibility at the date of the child's death.
Your fourth question is:

"In cases where the mother remarries and the mother of
the dependent child, subsequent to the marriage, becomes
ill or dies is the county agency obligated to pay the medical
or funeral expenses? May they do so?"

The same provision of sec. 49.19 (5) above referred to
provides for payment of funeral expenses of a "dependent
child or its parents." As was pointed out in connection with
the previous question, the term "dependent child" is defined
by statute. Funeral expenses may be paid under sec. 49.19
(5) for a mother only if she is the mother of a "dependent
child." Sec. 49.19 (4) (d) provides in part that "aid m'ay
not be granted to the mother * * * unless such mother
* * * is without a husband," etc.
By the latter phrase it appears that the legislature in

tended to recognize that the primary liability for support
of a wife is on her husband. Some of the authorities with

respect to that proposition are discussed in 40 O.A.G. 385.
It is my opinion that the authority of a county agency to

pay funeral expenses for a mother, under the provisions
relating to aid to dependent children, depends on the exist
ence of eligibility of the mother at the date of her death.
Your fifth question is:

"A recipient of old-age assistance, after receiving a grant
of aid the first of the month, is committed to a mental
institution creating ineligibility under sec. 49.20 (2). The
county agency decides to discontinue aid. He dies before the
end of the month. Is the county agency obligated to provide
a funeral under sec. 49.30? May they do so? (The same ques
tions arise in aid to»^the blind under sec. 49.18 (la) and in
aid to totally and permanently disabled persons under sec.
49.61 (6) (b).)"
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The portion of your rule 8 above quoted applies to old-age
assistance as well as aid to dependent children. The statu
tory provisions, however, are somewhat different. That the
legislature contemplated that old-age assistance as well as
aid to dependent children is to be paid on a monthly basis
is shown by sec. 49.29, which reads:

"(1) A certificate shall be issued to each applicant when
old-a^e assistance is allowed stating the date upon which
payments shall commence and the amount of each monthly
instalment.

"(2) Each beneficiary shall file such reports as the
department may require. If it appears at any time that the
beneficiary's circumstances have changed his certificate may
be modified or revoked. Any sum paid in excess of the
amount due shall be returned to the county and may be
recovered as a debt due the county."

The statutory provisions relating to old-age assistance
contrast with those relating to aid to dependent children,
in that the former provide for a modification or revocation
of the certificate if the beneficiary's circumstances change
"at any time," whereas sec. 49.19 (1) (c), defining aid to
dependent children, appears to contemplate that no modifica
tion is required because of a change in status during a
month for which payment has been made.
In order that funeral expenses may be paid as old-age

assistance, the person for whose benefit they are paid must
have been a "beneficiary" upon his death. If a grant has
been revoked under sec. 49.29 (2) because of a change in
circumstances, the person to whom the grant was made
thereby loses his status as a "beneficiary," and funeral
expenses cannot be paid under sec. 49.30.
Your sixth question deals with reimbursement of coun

ties from state and federal funds for payments of aid. Since
our answers do not recognize that county authorities have
discretion either to authorize or withhold aid in the circum
stances you describe, an answer is not required. As a gen
eral proposition, counties are entitled to reimbursement in
any case where they grant aid as authorized. If they make
payments for which there is no statutory authority, they
are not entitled to reimbursement.
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In the case of payments made in good faith to ineligible
persons, as the result of concealment or misrepresentation
on the part of applicants, there are special statutory provi
sions, such as sees. 49.33, 49.34 and 49.35, Stats.
BL

Emergency Board—Powers—Agriculture—Live Stook—
BrueeUosis Control Program—Vndiei- 14.72 (2), Stats.,
the state emergency board has no authority to grant an
emei'gency appropriation to the state department of agricul
ture for the purpose of brucellosis testing of Plan B herds
under sec. 95.26 (6) (a). Stats., as amended by ch. 821,
Laws 1953.

July 8, 1954.
E. C. Giessel, Secretary,

State Emergency Board.

You have asked whether the state emergency board can
grant an emergency allotment to the state department of
agriculture to be used for brucellosis testing of cattle herds
operated under Plan B of the brucellosis control program
pursuant to sec. 95.26, Stats.

Sec. 95.26 (6) (a) as amended by ch. 321, Laws 1953,
reads in part as follows:

"* * * The required periodic original brucellosis tests
in Plan A herds, all tests in Plan A counties and all calfhood
vaccination provided for in this section shall be at state
expense and may be conducted by an approved veterinarian
of the herd owner's preference. All brucellosis tests in Plan
B herds and the follow-up tests in Plan A herds shall be
paid for by the herd owner. * * *"

Under this statute the state does not pay for brucellosis
testing of Plan B herds. The current appropriation under
sec. 20.60 (2) to the department of agriculture for bimcel-
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losis testing, was based upon the program provided by the
above quoted section, and no money was appropriated for
such Plan B testing.
The authority of the emergency board is provided in sec.

14.72 (2), which reads as follows:

"The emergency board is authorized to supplement the
appropriation of any department, board, commission or
agency which is insufficient because of unforeseen emergen
cies or insufficient to accomplish the purpose for which
made, if the board finds:

"(a) That an emergency exists;
"(b) That no funds are available for such purposes in

any appropriation; and
"(c) That the purposes for which a supplemental appro

priation is requested have been authorized or directed by
the legislature."

Under this section the emergencj' board can supplement an
existing appropriation which is insufficient to accomplish
the purpose for which it was made if an emergency exists,
there are no funds available for such purpose, and the pur
pose of the supplemental appropriation has been authorized
or directed by the legislature. It cannot be said that the
existing appropriation to the department of agriculture is
insufficient to accomplish the purpose for which it was made
because by the wording of the statute it was not intended
to cover testing of Plan B herds. Also the purpose of the
supplemental appropriation to test Plan B herds has not
been authorized or directed by the legislature. Instead the
legislature has directed that testing of Plan B herds must
be paid for by the herd owner.

It is therefore my opinion that the state emergency board
has no authority to grant an emergency appropriation to
the state department of agriculture for the purpose of
brucellosis testing of Plan B herds.
OS
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Agriculture—Live Stock—Brucellosis Control Progran\
—Sees. 95.25 and 95.26, Stats., providing for the Plan A
county brucellosis control program stated to be a valid en
actment and discussed. Sees. 95.16, 97.02 (1), 97.045, 97.25,
97.36, and 97.55, Stats., as they relate to the use of prod
ucts of brucellosis infected cattle, commented on.

July 12, 1954.
Donald N. McDowell,

State Department of Agriculture,

You have asked my opinion concerning the various aspects
of the brucellosis control law of Wisconsin as recently
amended. This law provides for so-called "Plans A and B"
to aid in the eradication of the disease.

You state that bovine brucellosis, also known as "bangs
disease" and "contagious abortion," is a very serious dis
ease found in approximately 32 per cent of the dairy cattle
herds in the state, and that there is an incidence among all
cattle in Wisconsin of approximately 3 per cent. The disease
is also dangerous to human health. It is difficult to diagnose
since its symptoms correspond to typhoid fever and arthri
tis. When it occurs in man it is known as undulant fever
and is contracted either through direct contact with the
infected animals by eating or handling infected meat or by
the consumption of milk from such animals. Brucellosis has
been designated by sec. 95.16, Stats., as one of the "con
tagious or infectious" diseases subject to the live stock
sanitary laws.

Briefly, sec. 95.26 of the statutes provides in both Plan
A and Plan B that the herds be given certain tests and vac
cinations. Plan A may be used by individual dairy farmers
and also may be invoked on a county basis by election of
75 per cent of tfie cattle owners in the county. The essence
of Plan A is that, cattle infected by brucellosis must be
slaughtered and may not be kept in the herd. This is not
required under Plan B, although in either case the state
pays indemnity to the owners of slaughtered cattle.
The questions you ask pertain to Plan A, and my answers

are as indicated.
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1. Is sec. 95.26 (4), Stats., a valid constitutional enact
ment as applied to the owners of bmcellosis infected ani

mals within a Plan A county?
It is the rule in this state that while the legislature may

not delegate its power to make a law it may delegate any
power which it may rightfully exercise which is -not legis
lative, and may enact a statute, the operation of which is
dependent upon the happening of the contingency fixed
therein, and such contingency may consist of the determina
tion of some fact, even if such fact is determined by private
individuals. State v. Wdkeen, (1952) 263 Wis. 401, 57 N.W.
2d 364. See, also Smith v. Janesville, (1870) 26 Wis. 291;
State ex rel. Van Alstine v. Frear, (1910) 142 Wis. 320,
125 N. W. 961.

While it is true that in its present form the law may not
apply to all counties of the state uniformly, yet the group
which elects to come under its provisions is most directly
affected by it economically and the county basis offers an
efficient and convenient means by which the law can be
administered. In my opinion, such statute does not violate
sec. 23, art. IV of the constitution which provides that the
legislature shall establish but one system of town and county
government, which shall be as nearly uniform as practicable.
Questions of uniformity are subject to review by the courts
"but it must also be remembered that under 'the repeated
decisions of this court a broad discretion is vested in the

legislature in determining whether the system of govern
ment under sec. 23, art IV, of the constitution is as nearly
uniform as practicable." State ex rel. Scanlan v. Archibold,
(1911) 146 Wis. 363, 369, 131 N. W. 895. See also. State ex
rel Busacker v. Groth, (1907) 132 Wis. 283,112 N. W. 431.
A similar law pertaining to live stock with county and dis
trict control districts was sustained in California in 1938.

Stanislaus County D. P. Ass'n. v. Stanislaus County, 65 P.
2d 1305, 8 Gal. 2d 378.

Constitutional objection might be raised that because the
destruction of the diseased cattle would be an economic loss

to the farmer the effect of the law would be to take property
without just compensation or due process. I cannot give this
objection serious consideration since it was held as earlj*^
as 1904 that a malignant and contagious disease in cattle is
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such a menace to public health as to warrant destruction of
the cattle under the police power of the state. Loive v.
Convoy, (1904) 120 Wis. 151, 97 N. W. 942.
The constitutionality of the legislative acts must be pre

sumed unless it clearly appears that the law is invalid. It is
my opinion, therefore, that until the courts of this state
have held otherwise you may safely assume that the statute
is a valid constitutional enactment.

2. Does sec. 95.26 (4), Stats., authorize and direct that
the department of agriculture, by summary action, cause
the slaughter of brucellosis infected cattle within a Plan
A county ?

Sec. 93.07 (24) charges the state department of agricul
ture with the enforcement of the provisions of chs. 93 to
100 of the statutes. Sec. 95.26 does not contain any specific
statement as to how the law shall be enforced, but in view
of the foregoing statute I do not believe that such provision
would be necessary. Sec. 95.26 (4) provides in part that
"reactors to the brucellosis test shall be slaughtered."
Surely the legislature intended that there would be enforce
ment of this provision and did not intend to rely solely upon
voluntary compliance, for if it had, it is apparent that Plan
A would be of little force or effect. It is therefore my

opinion that it is the duty of the department to enforce the
provisions of Plan A where it has been duly adopted.

3. Are the restrictions imposed on brucellosis indemnity
payments, as set forth in sees. 95.26 (7), 95.36 and 95.48,
Stats., applicable to claims arising from the slaughter of
animals within a Plan A county?

Sec. 95.26 (7) reads as follows:

"For each animal condemned and slaughtered, unless
otherwise provided by law, the owner shall receive and,
upon certificate of the department, the state shall pay one-
third of the difference between the net salvage and the ap
praised or agreed value of the animal, but such payment
shall not exceed $50 for a registered animal and $25 for
an unregistered one. * * *"

Sec. 95.36 provides that the owners of animals condemned
and slaughtered under the provisions of ch. 95 shall receive
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no indemnity in certain cases, such as animals owned by
the United States, state, county, city, town or village, animals
brought into the state contrary to the provisions of the law,

animals purchased known to be diseased, animals diseased
at the time of arrival in the state, and other similar cases.

Sec. 95.48 is a statute specifically dealing with indemnity
restrictions in the case of cattle infected with brucellosis.

It does not allow an indemnity to be paid on steers, animals
not reactor tagged and permanently marked, and animals
officially vaccinated until past 24 months of age. It contains
other similar provisions apparently aimed at the particular
problems of bangs disease. In my opinion, all three of the
statutes apply to Plan A. Sec. 95.36 specifically states that
it applies to animals slaughtered under the provisions of
ch. 95, Stats. There is no indication in the provisions of sec.
95.26 that sec. 95.48 would not apply to it. Since all of these
are statutes in pari materia they must be read and con
sidered together, because there is no indication that the
legislature intended one statute to override the others.

4. Is sec. 95.49 (1) (a). Stats., which permits the trans
fer of reactors which are valuable because of blood lines or

production records, applicable to' reactors in a Plan A
county ?

In my opinion, the intent of sec. 95.26 was not only, to
free the herds under Plan A of infected cattle but also to
cause the destruction of the infected cattle to prevent the
further spread of the disease. Sec. 95.26 (4), as amended
by ch. 321, Laws 1953, states in part: "Reactors to the
brucellosis test shall be slaughtered." This appears to me to
be very plain language and therefore I do not believe that
an owner of a herd in a Plan A county can rely on the
provisions of sec. 95.49 (1) (a), allowing the transfer of
an infected animal to another infected herd.

5. Did sec. 95.26 (4), Stats., prior to its amendment by
ch. 321, Laws 1953, require the slaughter of all brucellosis
reactors in herds within a Plan A county?

Prior to its amendment by ch. 321, Laws 1953, sec.
95.26 (4) read as follows:

"Upon petition of 75 per cent of the cattle owners in a
county the department may determine in the manner pro-
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vided in section 95.25 that all herds in the county be under
Plan A. The provisions of section 95.25 except subsection
(8) shall apply to such work with like effect as though the
word 'brucellosis' be substituted for the word 'tuberculosis'
and that consistent with Plan A the appropriate 'A.B.R.
test' or 'brucellosis test' be substituted for 'tuberculin test.'
All the provisions under Plan A shall apply including the
slaughter of brucellosis test reactors."

Sec. 95.26 (3) (a) 3, Stats., states that brucellosis test
reactors be identified and slaughtered in compliance with
the laws and regulations of the department. In my opinion,
this means that brucellosis infected cattle are required to be
slaughtered but that the manner, time of slaughter, etc.,
are to be controlled by the department. The amendment of
1953 omitted everything in sec. 95.26 (4) after the sentence,
"All the provisions under Plan A shall apply," and added,
"Reactors to the brucellosis test shall be slaughtered. In
demnity shall not be denied because of retention of diseased
animals prior to adoption of Plan A county status." I do not
believe that the legislature meant to change the law requir
ing the slaughtering of diseased cattle but to clarify it and
make the language stronger. However, the chief purpose
of the amendment seems to have been the allowance of in

demnity payments for diseased animals kept in the herd
through the choice of the farmer, prior to the time he was
forced into Plan A by county action.

6. Is it necessary that a petitioner under sec. 95.26 (4)
be both a resident and an owner of cattle in a county for
which Plan A status is sought?

This section provides that upon petition of "75 per cent
of the cattle owners in a county the department may deter

mine in the manner provided in section 95.25 that all herds
in the county be under Plan A." The reference to sec. 95.25
is only for the purpose of the administrative procedure in
volved in the making of a determination of a fact by the
department of agriculture and does not appear to invoke
that part of sec. 95.25 which states that the petitioners must
be cattle owners resident in the county. It appears to me
that the law, while having as its object public health and the
protection of the state's live stock industry in general, was
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designed by the legislature to allow persons affected to make
the decision. It deals with the cattle as its specific object,
ownership of the animals being incidental. The county fea
ture allows for efficient administration of a plan, but it
should make no difference where the owner resides, the main
point being to get all the herds in a particular county en
tirely free of the disease. For these reasons, and because the
statute makes no mention of residence, it is my opinion that
the petitioners may be those residing in the county or out
side of it as long as they are owners of cattle customarily
kept in the county. The customary situs of any cattle is a
question of fact to be determined in each case.

7. In determining whether 75 per cent of the cattle own
ers have petitioned for a Plan A county, is it necessary that
a petitioner's name appear on the last assessment roll (pro
vided for in sec. 95.25 (1)) if he is in fact a cattle owner in
such county?

This question is answered above by the statement that the
provisions of sec. 95.25, referred to in sec. 95.26, are the
administrative steps taken by the department in making the
determination of the validity of petitions and do not refer
to the provision of sec. 95.25 which states that the petition
ers must be cattle owners resident in the county as disclosed
by the last assessment rolls. The only necessary requirement
is that a petitioner be an owner of cattle in the county re
gardless of where he lives. I might add that sec. 95.25 is
rather confusing, in that the assessment roll has no relation
to residency.

8. Would the validity of the department's determination
of Plan A county status for any county be affected by the
fact that the amount of indemnity money payable to owners
of slaughtered reactors was reduced subsequent to the time
of filing a Plan A county petition under sec. 95.26 (4) ?
In my opinion the validity of your determination of

Plan A county status should in no way depend on any
change that has been made in either the state or federal
law regarding the bounty that is payable for the destruction
of the cattle that might take place at any time during the
process of the formation of a Plan A county. The moneys
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paid by the state and by the federal government are boun
ties and do not rest upon any contractual basis whatsoever.
They may be raised or lowered as the legislature or the
congress decides, and when a particular person joins in a
petition to place his county under Plan A he does so subject

to the risk that the bounty might be lowered. By the same
token the bounty might be raised, in which event I do not

believe that anyone would contend he was not entitled to the
additional benefit on the ground that his rights had become
fixed prior to such change. As stated in the answer to your
first question, the power to destroy cattle exists under the
police power, and this power is present whether or not any
bounty is paid.
I feel that comment is required about the confused status

of some of the pure food laws as they relate to the products
of brucellosis infected cattle. For example, meat is defined
by statute as "any clean, sound, dressed, and properly pre
pared edible part of animals in good health at the time of
slaughter." Sec. 97.02 (1), Stats. This section also defines
milk as "the whole, fresh, clean, lacteal secretion obtained
by the complete milking of one or more healthy cows." And,
as pointed out above, sec. 95.16 defines brucellosis as a
"contagious or infectious" disease. Sec. 97.25 prohibits the
sale of adulterated foods and states that any part of the
product of a diseased animal is deemed adulterated.
In the case of meat it might be claimed that sec. 97.55,

as amended by ch. 200, Laws 1953, would allow the sale of
meat from brucellosis infected cows. This section prohibits
the sale of meat from a diseased animal for human con
sumption but states that this prohibition shall not apply "to
meat from animals affected by any disease which does not
ordinarily render such meat unfit for human consumption."
Sec. 97.36 prohibits the sale of adulterated milk and defines
adulteration to include milk- drawn from any "sick cow."
However, subsec. (7) of this section states that, "This sec
tion does not prohibit the sale of milk from cows known as
'reactors', when such reacting cows show no external evi
dence of disease to a competent veterinarian designated by
the department to examine the same, and when such milk
is pasteurized or sterilized in accordance with the methods
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prescribed by the department." Sec. 97.36 (7) was created
by ch. 592, Laws 1917, long before brucellosis was recog
nized or legislatively defined as a dangerous disease in this
state. Thus, there may be doubt as to the applicability of this
statute to brucellosis "reactors." There is also a question as
to whether it should be applied to cases where there is a
certain diagnosis but no external evidence or whether it is
limited to those cases where the diagnosis is doubtful as in
instances where a recent vaccination might cause a reaction
in a perfectly healthy animal. I also note that sec. 95.49
(1) (a) allows the sale and movement of brucellosis "reacr
tors" into herds containing reactors to presei've animals
valuable because of blood lines or production records. This
statute contains some implication at least that the legisla
ture may have intended that milk from brucellosis infected
cattle be used for human consumption. A similar implica
tion may be said to exist in sec. 97.045 which requires fluid
milk to be pasteurized, yet sets forth an exemption for milk
from herds which are negative to brucellosis and tubercu
losis tests.

To decide which of these statutes are applicable in a par
ticular case would necessarily entail determinations of fact.
I am aware that there are conflicting opinions of experts in
this field and I am in no position to act as a jury and deter
mine which facts are true and which are erroneous. I do,
however, believe it most urgent that this serious problem
be called to the immediate attention of the legislature in
order that the statutes may be clarified in the interest of
public health and welfare.
REB
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Creditors* Actions—Voluntary Proceedings—Circuit
Court—Clerk's Fees—Filing fees provided by sec. 59.42,
Stats., have no application to petitions for amortization of
debts of wage earners for which a filing fee of $10 is pro
vided by sec. 128.21 (1), Stats.

July 13, 1954.
John M. Potter,

District Attoimey,
Wood County.

You have directed our attention to sec. 128.21 (1), Stats.,
relating to voluntary proceedings by wage earners for amor
tization of debts, and which provides for the filing of a veri
fied petition by the debtor with the circuit court in the
county of his residence. Among other things this subsection
provides: "The petition shall be accompanied by a filing fee
of ten dollars."

Sec. 128.21 (6), Stats., provides that upon the dismissal
of the proceedings the trustee is to report his expenses, his
receipts and disbursements, "and the court shall thereupon
direct the clerk to pay to the trustee the ten dollars filing fee,
unless the court on its own motion or on the complaint of
any creditor or the debtor finds that the trustee did not
satisfactorily discharge his duties, in which case the court
may direct the return to the debtor of all or any part of the
fee," etc.

Since the clerk does not retain the fee, the question is
raised as to whether it is in fact a filing fee, and if not,
whether the clerk is required to charge another fee as a
filing fee under sec. 59.42, Stats., in the amount of $5 for
suit tax and $4 for filing a special proceeding.
We must take the legislature at its word. It has said in

unmistakable language in two places that the $10 fee is a
filing fee. It is nonetheless a filing fee even though the clerk
is not permitted to keep it or dispose of it in the same way
that other fees are handled. Its character is established

when it is paid, and the ultimate disposition of the money
is purely incidental. Under familiar principles of statutory
construction the specific filing fee provisions of sec. 128.21
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are controlling as against the general filing fee provisions
of sec. 59.42.

While, as above indicated, it does not appear that the
statute is subject to two meanings in view of the clarity of
the language employed, it must also be remembered that
where a statute designed to produce revenue is susceptible
of two meanings, that should be preferred which imposes
the lighter burden. State ex rel. Abbott v. McFetridge, 64
Wis. 180, 24 N. W. 140.
You are therefore advised that proceedings under sec.

128.21 (1) are n.ot subject to the payment of a double filing
fee, one under that section, and another under sec. 59.42.
WHR

County Judge—Insanity Proceedings—Travel Expenses
—^Mileage and other expenses of a judge conducting a pro
ceeding under sec. 51.07, Stats., not expressly provided for
therein, may not be included in the expenses of the proceed
ing for which provision is made in subsecs. (4) and (5).

July 19, 1954.

State Department op Public Welfare.

You ask whether the expenses of proceedings under sec.
51.07, Stats., to be charged to the county of the patient's
legal settlement or to the state, may include a mileage allow
ance for travel of the judge to and from the place where
the hearing is held.

Sec. 51.07 deals with hearings relating to commitment of
persons under the mental health act. Subsecs. (4) and (5)
read:

" (4) Expenses of the proceedings, from the presentation
of the application to the commitment or discharge of the
patient, including a reasonable charge for a guardian ad
litem, shall be allowed by the judge and paid by the county



214 Opinions of the Attorney General

from which the patient is committed or discharged, in the
manner that the expenses of a criminal prosecution in jus
tice court are paid, as provided in section 59.77.
"(5) If the patient has a legal settlement in a county

other than the county from which he is committed or dis
charged, that county shall reimburse the county from which
he was committed or discharged all such expenses. The
county clerk on July 1 shall submit evidences of payments
of all such proceedings on nonresident payments to the de
partment, which shall certify such expenses for reimburse
ment in the form of giving credits to the committing or dis
charging county and assessing such costs against the county
of legal settlement or against the state at the time of the
annual audit."

Liability for payment of costs of court proceedings ordi
narily exists only by force of statute. See Rheingans v.
Hepfler, (1943) 243 Wis. 126, 9 N. W. 2d 585 and Morse
Chain Co. v. T. W. Meiklejohn, (1942) 241 Wis. 45, 4 N. W.

2d 162. If that be true as between private parties, it is no
less true as between political subdivisions of the state, which
have no rights except as conferred and imposed by the state
through the legislature. See Holland v. Cedar Grove, (1939)
230 Wis. 177, 282 N. W. 111.

Sec. 51.07 provides for payment of "expenses of the pro

ceedings." The term "expenses" may be synonymous with
the term "costs." See Chapin v. CoUard, (1948) 189 P. 2d
642, 646, 29 Wash. 2d 788. It is also flexible enough to be
used with a different significance, according to the purpose

and context of the statute in which it appears. See, for
example, Kohn Bros. v. Zimmerman, (1872) 34 la. 544, 545.

The fact that items of costs generally allowable in proceed
ings in courts of record are enumerated in sec. 271.04 of the
statutes furnishes ground for the assumption that the legis

lature used the term "expenses" in sec. 51.07 so as to cover

the cost items ordinarily allowable in addition to the spe
cific items for which provision is made in sec. 51.07. I do

not believe, however, that the legislature intended to use the
term "expenses of the proceedings" to cover any items other
than those which would ordinarily be allowable as costs

under sec. 271.04 and those additional items expressly made
allowable by sec. 51.07. We find no provision in either sec-
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tion which ̂ vould authorize payment of mileage or other ex

penses of the judge conducting the hearing. Sec. 51.07 (1)
provides expressly for a fee of $5 to the judge for the hear
ing of the application. Such item is allowable as an expense

of the proceeding.
Sec. 51.07 (2) makes provision for a fee of not less than

$4 nor more than $10 for the examining physician and, in
addition, "10 cents per mile for necessary travel." Since the
legislature expressly provided for payment of mileage for
the examining physician, the fact that it failed to make such
provision with respect to the judge conducting the hearing
is indicative of its intent that mileage in the latter case

should not be considered an expense of the proceeding.
BL

Public Assistance—Minors—Legal Settlement—Under
sec. 49.10 (2), Stats., minor children whose legal settle
ment was derived from their mother, who obtained their
custody upon her divorce, lost such settlement upon the
death of the mother, the father having rfo settlement in this
state.

July 20, 1954.

Albert J. Cirilli,

District Attorney,

Oneida County.

You have made an inquiry as to who is chargeable for
the cost of care of children in foster homes under the fol
lowing circumstances:
The parents of the children were divorced, and custody

was awarded to the mother who had legal settlement in O
county. The children resided in B county with the mother,
where aid to dependent children was issued for them. The
mother died, and following her death the children were
placed in foster homes in B county. An attempt is now be-
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ing made to recover the cost of foster home .care from 0
county. The father of the children is still, living but has no
legal settlement in this state.
You have not stated the procedure by which the children

were placed in foster homes, nor whether they were com
mitted to the custody of persons other than the father by the
judgment of a juvenile court under sec. 48.07. In such case
the matter of chargeability is governed by sec. 48.07 (6),
Stats., under which one possibility is that the court may
order a parent to pay all or a part of the cost. Chargeability
for the care of children committed to custody other than
their parents, under sec. 48.07, Stats., was discussed in 39
O.A.G. 428, 31 O.A.G. 294, 23 O.A.G. 118 and 22 O.A.G. 312.

Since you have mentioned no court proceedings, I am
assuming that there has been no judicial order transferring
custody of the children away from the parents. In such case
the father would ordinarily be entitled to custody accord
ing to the rule laid down in 17 Am. Jur. 524-526 as follows:

"§689. Death of Custodian.—There are various views as
to the effect of the death of a parent having the custody
of a child under a divorce decree upon the right of the sur
viving parent to such custody. The general rule is that where
the custody of children is granted to one spouse, such cus
tody does not forever cut off and bar the other spouse's right
to their custody sp long as the decree is unmodified, but
only establishes the right between the two spouses during
their lives; and upon the death of the one to whom the cus
tody of the child was awarded, his or her right does not
descend nor can it be transmitted, and therefore the right
of the other spouse to the custody of the child revives or
attaches as against third persons, provided, of course, he or
she is a suitable person. In other words, upon the death of
one of the parties divorced by judicial decree, the divorce
proceeding falls so far as concerns any further right to the
custody of children. In the absence of statute otherwise pro
viding, it is the rule that the right of a surviving parent to
the custody of a child cannot be divested by provisions of
the will of the deceased parent. Thus, it has been held that
upon the death of the mother to whom a child was awarded,
the father, if he is of good character and able to provide
for it, has a right to it prior to that of the wife's parents to
whom she had given it. A testamentary guardian appointed
by a mother who was granted the custody of a child by a
divorce decree cannot, as against the father, retain the cus-
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tody of the child. In all such cases, however, the court will
determine what is best for the well-being of the child; and
while the prima facie right of custody is in the surviving
parent, he may be denied the custody if the interests of the
child will be better served thereby."

See, also, Yates v. Yates, (1917) 165 Wis. 250,161 N. W.
743.

According to the rules discussed by the supreme court in
Hoard v. Gilbert, (1931) 205 Wis. 557, 559, 238 N. W. 371,
Judge V. Barrows, (1883) 59 Wis, 115, 17 N. W. 540, Mc-
Goon V. Irvin, (1845) 1 Pinney 526, Zilley v. Dumviddie,
(1898) 98 Wis. 428, 74 N. W. 126, Carpenter v. Tatro,
(1874) 36 Wis. 297, the father is the person primarily liable
for the support of the children since the death of the mother.
As pointed out in 39 O.A.G. 470, however, such common-law
principle relating to the liability of parents does not apply
if custody of a child has been taken over pursuant to some
statute which specifically governs chargeability.
On the assumption that the father is unable to pay for the

children's care, aid to the children by a governmental agency
constitutes relief to him as the person legally liable for their
support. See Milwaukee County v. Waukesha County,
(1940) 236 Wis. 233, 294 N. W. 835, and Jefferson County
V. Dodge County, (1940) 236 Wis. 238, 294 N. W. 838.
The right of the governmental unit furnishing such

relief to recover from any other governmental unit is de
pendent wholly on statute. Holland v. Cedar Grove, (1939)
230 Wis. 177, 282 N. W. Ill, 282 N. W. 448.
Under sec. 49.11, Stats., the cost of relief may be recov

ered under certain circumstances from the county of legal
settlement.

The question of legal settlement is likewise governed
solely by statute. See Holland v. Cedar Grove, supra.

It was pointed out in 39 O.A.G. 423, 424, and in various
other opinions, that under the Wisconsin statutes the legal
settlement of unmarried children is wholly derivative.
Under sec. 49.10 (2), Stats., legitimate, unemancipated,
minor children have the settlement of their father if he is
living, unless the parents are divorced. In the latter case,
the children have the settlement of the parent who has
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legal custody. During the life of the mother the settlement
of the children was derived from her. Since the mother has

died, she can no longer have the custody of the children,
and the latter provision of the statute cannot apply. The
only portion of sec. 49.10 (2), vhich could be applicable to
the facts you report is that which gives legitimate minor
children the settlement of their father.

In view of the fact that the children had the settlement

of the mother in 0 county up to the time of her death, the
question arises, however, whether that settlement continued
under the following provision of sec. 49.10 (4), Stats.:

"* * * No legal settlement shall be lost, acquired or
changed while a person is supported in whole or in part in
any institution oi- foster home as a public charge. * * *"

Opinions were given in 40 O.A.G. 380, 38 O.A.G. 191, and
27 O.A.G. 183, that the legal settlement of children did not
change while relief was being given on their behalf. The
opinions were based, however, on the circumstance that
the relief given for the children was relief to the parent
from whom their settlement was derived, that the provision
of such relief prevented a change in the legal settlement of
such parent, and, accordingly, in the derivative legal settle
ment of the children. If legal settlement of children is
wholly derivative, it is difficult to see how they could have
a legal settlement different from that of the person from
whom they derive their settlement. The mother, being dead,
has no settlement. Since the children can have no settlement
except by derivation, it cannot be said that they derive a
settlement from her.

The opinion in 35 O.A.G. 222 might seem at first glance
to be to the contrary, since it is to the effect that for pur
poses of institutional care children might be regarded as
having a settlement different from that of their parents.
The opinion was there given that the settlement of a child
committed to a state institution at public charge remained
the same during the period of his residence although the
father acquired a different settlement during that period.
One of the primary reasons given for the result reached in
35 O.A.G. 222 is the policy of the law that the governmental
unit chargeable for the upkeep of the inmate of a state
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institution be determined finally as of the date of applica
tion for admission. The scope of the opinion need not be
extended beyond the specific circumstances to which it was
applied. Since express provision is made for unemancipated
minors in sec. 49.10 (2), it would seem that the legislature
intended the other provisions of the section to apply to them
only on the basis of derivation of legal settlement from a
parent.

It is my opinion that the children no longer have a settle
ment in 0 county since the death of the mother.
BL ■

Schools and School Districts—Alteration—Orders by
county school committees under sec. 40.03, Stats., are sub
ject to provisions in sec. 40.06 (1), Stats., that no territoT*y
shall be detached from a district unless attached to another
and no district shall be created with less than $150,000
valuation.

July 26, 1954.

George E. Watson,

State Supenntendent of Public Insti-uction.

You ask whether the provision in sec. 40.06 (1), Stats.
1953, which reads as follows:

* * No territory shall be detached from a district
unless by the same order it is attached to another district
or districts. * * *"

is applicable to orders of the county school committee made
pursuant to the provisions of sec. 40.03, Stats. 1953, there
being no comparable language in the latter statute.

It is, of course, arguable that this language is applicable
solely to orders by local municipal boards because it is solely
in the section pertaining thereto. However, as is always the
case when construing statutes, the effect to be given a par-
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ticular provision is determined by the legislative intent,
which, in this instance, involves consideration of the setting
in which the provisions now in sec. 40.03 were enacted.
For many years, the creation, alteration, consolidation,

and dissolution of local school districts has been provided
by statutory provisions containing the limitations that
territory may not be detached from a district without being
at the same time attached to another, and that no district
may be created which has less than a prescribed minimum
amount of taxable property. The same provisions to this
effect now in sec. 40.06 (1) have been in the statutes for
more than 30 years, the prescribed minimum having been
raised to $150,000 in 1927, at which figure it has remained
ever since. These limitations are grounded upon a legisla
tive policy that school districts shall not be created too

small for feasible operation, and are to prevent that hap
pening by the means covered therein. As an expression of
this over-all policy, such limitations are applicable regard
less of what agency is utilized by the legislature to perform
its function as to the composition of school districts.
With minor variations and exceptions, until a recent en

actment in 1949 of the provisions now in sees. 40.03, et seq.,
constituting county school committees as agencies of the
legislature to act in respect to the composition of school
districts, the local municipal boards have been the exclusive
agency to which the legislature has delegated authority to
act for it in this field. But, in somewhat recent years, there
grew up dissatisfaction with the functioning of local boards
in such matters, in that, for one reason or another, they
were reluctant to act and did not keep abreast of the times.
The trend of thinking appears to have been that continua
tion of relatively small school districts resulted in inadequate
educational facilities, and that to meet the modern educa
tional standards there should be consolidation in many in
stances so as to have larger districts that would be able to
be equipped to meet such standards.

It was in the development of this attitude that the legis
lature attempted to meet the situation in 1939 by giving
the state superintendent the power upon his own initiative
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to attach disti'icts of valuations of less than $100,000 to con
tiguous districts. Sec. 40.30 (1), Stats. 1939. This appar
ently did not satisfactorily meet the problem and it was
repealed by ch. 493, Laws 1945, which set up an advisory
committee arrangement. Further attention was given to the
matter through a study by a legislative committee, with the
result that by ch. 501, Laws 1949, provisions were adopted
that are now sees. 40.02, et seq., setting up county school
committees as agents to act for the legislature in this field
in addition to the local municipal boards.
As indicated in the opinion in 40 0. A. G. 62, the bill

which became said ch. 501, as initially introduced, proposed
to repeal the provisions then in sec. 40.30 that have since
been revised and renumbered to be present sec. 40.06, and
used the word "sole" so that the county school committee
idea thus proposed would have provided the only method
thereafter for the creation, alteration, consolidation, and
dissolution of school districts. However, in the process of
consideration of the bill, both the repeal of what is now sec.
40.06 and the use of the word "sole" were eliminated. Thus,
in the final analysis, what the legislature there did was pro
vide another legislatively authorized agency to act for it in
the creation, alteration, consolidation, and dissolution of
school districts.

Nowhere in the enactment of what became said ch. 501,
Laws 1949, is there any indication that the legislature was
doing other than providing an additional agency to act for
it in respect to the composition of school districts and pre
scribing the procedures to be used by such agency in so do
ing. There is not the slightest indication of any legislative
intent to depart from, abandon, or any way lessen, the over
all legislative policy as to the size of school districts pre
viously mentioned which had been maintained and followed
for the many years and was continued by the retention in
the statutes of what is now sec. 40.06. On the contrary,
giving consideration to the motivation behind the adoption
of what is commonly designated as the county school com
mittee law, it is inconceivable that the legislature could
have had any intention to depart in any way from said
basic limitations which were a part of its over-all policy.
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Rather than doing anything in said enactment of 1949
which would permit or provide for the creation of small
school districts by splitting up existing districts or taking
pieces from several districts, the purpose and objective in
such enactment was only consistent with the basic concept
that districts should not be too small and 'was the encour

agement and promotion of consolidation, rearrangement
and reorganization of school districts into districts of suffi
cient size as to assure an adequacy in equipment, curricula",
and teaching staff so as to furnish education up to minimum
modem standards. Accordingly, considering the objective
of the legislature in the 1949 enactment and following the
same approach as in 40 0. A. G. 62, it is our opinion that the
mentioned limitations in , sec. 40.06 (1), Stats., were in
tended by the legislature to be applicable, regardless of
what legislatively designated agency might act as to the
composition of school districts. Therefore, any school dis
trict that is created by a county school committee pursuant
to sec. 40.03 or any territory that is detached by an order

of a county school committee under that section, is to be
subject to the same provisions as if such action had been
taken by a local municipal board under sec. 40.06 (1).

It is therefore our opinion that a county school commit
tee is not authorized to detach territory from a district
without, by the same order, attaching such territory to
another district or districts, or to create a school district
with less than $150,000 of taxable property.
HHP
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Public Assistance—Legal Settlement—The provisions of
sec. 49.10 (4), Stats, relating to time spent on lands located
in one municipality and owned by another, do not apply
where the lands are owned by a county operating on the
county system of relief under sec. 49.08 (1) (a). Stats., and
are located in said county.

July 27,1954.
Albert J. Cirilli,

District Attorney,
Oneida County.

You ask whether a person gains legal settlement in 0
county if he resides for one whole year without receiving
aid under ch. 49, Stats., in a nursing home located in O
county, owned, maintained, and controlled by said county
but operated by individuals under lease.
You state that it is your opinion that a person under such

circumstances could not gain legal settlement in 0 county
because of the following provisions of sec. 49.10 (4), Stats.:

"* * * The time spent by any person while residing on
lands owned, operated or controlled by another municipality
shall not be included as part of the year necessary to
acquire a legal settlement in the town, city or village
wherein such lands are located, but shall be included as part
of the year necessary to acquire a legal settlement in such
other municipality."

The above quoted provision applies only in the case of
residence on lands owned, operated, and controlled by one
municipality but located in another.

If the nursing home in question, which is owned by 0
county, were in fact located in another municipality, the
provisions above quoted would result in a resident of the
home gaining legal settlement in 0 county rather than in
the municipality where the home is located, assuming that
other conditions for acquisition of legal settlement have
been met.

The case you report does not involve such a situation,
although that fact would not alter the result. Tho records in
the state department of public welfare indicate th^t 0
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county has adopted the county system of administering re
lief pursuant to sec. 49.03 (1) (a), Stats, Sec, 49.10 (11),
Stats., provides:

"When this section is applied to any county operating
under the county system of administering public assistance
the term 'municipality' as used herein shall mean and in
clude such county unless the context clearly requires other
wise."

Accordingly, the lands on which the nursing home is
located are in the same municipality by which they are
owned, operated, and controlled, and the quoted provisions
of sec. 49.10 (4) do not apply.

Residence in the nursing home would result in acquisi
tion of legal settlement in 0 county in such case if the other
statutory conditions relating to acquisition of legal settle
ment are met.

BL

Public Assistance—Support of Dependents—District
Attorney—Poivers—A district attorney has no authority
under sec. 52.01, Stats., to compromise the amount of sup-

poi't which authorities in charge of a dependent person have
found should be furnished by the specified relatives.

July 30, 1954.
State Department of Public Welfare.

You ask the following question relative to the procedure
under sec. 52.01, Stats., respecting the enforcement of the
liability of parents, spouse, and children to support depend
ents: After referral made to him by the county agency
under sec, 52.01 (2), does the district attorney have any
authority to compromise the amount of support that the
responsible relative is expected to contribute?
Subsec. (1) of sec. 52.01 requires the parents, spouse,

and children of any dependent person to maintain such
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dependent, so far as able, "in a manner approved by the
authorities having charge of the dependent, or by the board
in charge of the institution where such dependent person
is." Sec. 52.01 (2) reads:

"Upon failure of relatives so to do said authorities or
board shall submit to the district attorney a report of its
findings, and upon receipt thereof the district attorney
shall, within 60 days, apply to the county court of the
county in which such dependent person resides for an order
to compel such maintenance. Upon such application said
district attorney shall make a written report thereof to the
county welfare department, with a copy to the chairman of
the county board and to the department."

The ensuing subsections prescribe the procedure to be
followed and the nature of the action which is to be taken

by the county court. If the court orders support of a de
pendent person by a relative, subsec. (6) provides the method
by which "the authorities or board" may recover from such
relative.

Action under sec. 52.01 is not litigation as that tei-m is
usually understood, but rather a special statutory proceed
ing in which the duties and obligations of the parties and

officials involved are grounded wholly upon the provisions
of the statutes.

The duties imposed upon the district attorney in sec.
52.01 are couched in mandatory language, and such discre
tionary power as is conferred is in the court or the authori

ties charged with administering public assistance.
The authority of the district attorney with respect to

compromising claims arising out of the public assistance

statutes was discussed in 30 0. A. G. 480. The opinion was
there given that the district attorney might not compromise
any claim except upon the direction of the authorities
charged with the administration of the assistance.

While different statutory provisions were there involved
we find nothing in sec. 52.01 indicating an intent to confer

more extensive power upon the district attorney.
The supreme court pointed out in State v. Coubal, 248

Wis. 247, 255-259, 21 N. W. 2d 381, that a district attorney
has no powers except as prescribed by the legislature. The
court said in part:
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"The office of the district attorney was created by the
constitution, sec. 4, art. VI. No provision has been made in
the constitution as to what the duties of the district attor
ney are to be. The constitution likewise provides for the
office of the attorney general, sec. 1, art. VI. His duties shall
be such as the legislature may prescribe, sec. 3, art. VI.
Pursuant to the provisions of sec. 8, art. VI, there have been
many instances in which the attorney general has been
required by law to institute proceedings in the trial courts.

«9)e He 4;

"It is true that the district attorney is a qwctst-judicial
officer. This court has so held in the sense that it is his
duty to administer justice rather than to obtain convictions.
No one would deny that there are many instances in the
performance of his duty in which he may be called upon to
exercise discretion. All his duties are not ministerial. There
is, however, no basis for holding that his duties in repre
senting the state are not subordinate to legislative direc
tion as to the cases in which he shall proceed. * * *"

BL
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Public Assistance—Old-Age Assistance—Funds recovered
through assignment of insurance policies under sec. 49.22
(2) (c) 3, Stats., should be paid to the United States, the
state and its political subdivisions, in the proportion in
which they contributed to the old-age assistance, in the man
ner provided in sec. 49.25, Stats.

August 2, 1954.
State Department of Public Welfare.

You ask: "Does the county agency have to prorate any
recovery made from an insurance policy assigned under
section 49.22 (2) (c) 8, which they may receive in excess
of the amount provided for burial?"

Sec. 49.25, Stats., reads in part:

"On the death of a person who has received old-age
assistance, the total amount of such assistance paid * * *
shall be a claim against his estate * * *. The net amount
recovered pursuant to this section or section 49.26 shall
be paid to the United States, the state and its political
subdivisions, in the proportion in which they respectively
contributed to such old-age assistance. * * *"

Those provisions of sec. 49.25 which govern allocation
of recovered funds do not expressly refer to amounts re
ceived pursuant to sec. 49.22 (2). Sec. 49.22 (2) was not
in existence, however, when the above quoted provisions
of sec. 49.25 were enacted.

Sec. 49.25 contains an expression of policy, indicating the
legislative intent that the ratio of contribution of the re
spective governmental units to old-age assistance should not
be unbalanced through collections.
This is borne out by sec. 49.38, Stats., providing counties

are to be reimbursed by federal and state funds only in
the prescribed percentage of "aid paid under ss. 49.20 to
49.38." If a county has been reimbursed by collections,
the amount of "aid paid under ss. 49.20 to 49.38" has been
correspondingly reduced; and the state and federal govern
ments are entitled to corresponding credits under sec. 49.38.
See 42 O.A.G. 193, pointing out that such considerations
should be taken into account in "audit adjustments" under
sec. 49.38 (1).
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Sec. 49.20, Stats., provides that old-age assistance is to
be "administered" by counties under the "supervision" of
a state department. The county has no independent proprie
tary interest in any of the funds handled, but acts rather
in a representative capacity to carry out the program of
old-age assistance planned by the state and federal govern
ments. Such funds as the county collects from recipients
pursuant to the statutes are collected in such representative
capacity on behalf of all the governmental divisions partici
pating in the program.
To eliminate doubt, the department might promulgate

a rule under sec. 49.50 (2), Stats., expressly providing for
allocation of recoveries from assignments of insurance
policies under sec. 49.22 (2) (c) 3, to accord with the
legislative policy expressed in sees. 49.25 and 49.38.
BL

Public Officers—Compatibility—Sheriff—Dance Supervi
sor—Office of county dance supervisor cannot be held by
sheriff by reason of art. VI, sec. 4, Wis. Const. Offices of
undersheriff and county dance supervisor are not in
compatible.

August 25, 1954.
Lbroy J. Gonring,

District Attorney,
Washington County.

You have inquired whether the sheriff and undersheriff
may be appointed as county dance supervisors and receive
compensation therefor. The provision for appointment for
county dance supervisors is in sec. 59.08 (9), Stats., which
provides in part as follows:

"* * * Upon the passage of such an ordinance [regu
lating places of amusement] the county board shall select
from persons recommended by the county board a sufficient
number thereof whose duty it shall be to supervise public
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dances according to assignments to be made by the county
board. Such persons while engaged in supervising public
dances or places of amusement shall have the powers of
deputy sheriffs, and shall make reports in writing of each
dance visited to the county clerk, and shall receive such
compensation as the county board may determine and pro
vide. Their reports shall be filed by the county clerk and
embodied by him in a report to the county board at each
meeting thereof. * * *"

Art. VI, sec. 4, Wis. Const., provides in part: "Sheriffs
shall hold no other office."

Since the position of dance supervisor is clearly an office,
the sheriff is prohibited by the constitution from holding
such office and of course can receive no compensation for
performing the duties of a dance supervisor. 15 O.A.G. 156.

That same opinion states, however, that a deputy sheriff
may be appointed as a county dance supervisor, there be
ing no specific provision of law to prevent it and the two

offices not being incompatible. In that regard there is no

difference between the undersheriff and a deputy sheriff,
and you are therefore advised that the undersheriff may
be appointed to the office of county dance inspector and re
ceive compensation therefor.
You point out that the undersheriff in your county is on

a monthly salary basis paid by the county. If his duties as
county dance supervisor are such as to interfere with the
performance of his duties as undersheriff, that is a matter
which the sheriff may take into consideration in determining
whether to retain him in the office of undersheriff or to

dismiss him and appoint someone else, but it does not make
the two offices incompatible nor prevent the payment of
compensation for both.
WAP
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Public Officers—TraffHc Patrolmen—Defense in Criminal
Actions—^County traffic patrolman is an officer of the county
within the meaning of sec. 331.35, Stats., and the county
board is authorized under that section to pay reasonable
expenses incurred by him in successful defense of criminal
action brought against him by reason of acts done in the
performance of his official duties. 16 O.A.G. 593 overruled.

August 25, 1954.
John M. Potter,

District Attorney,
Wood County.

You have requested an opinion with reference to two
questions arising under sec. 331.35, Stats., which provides
as follows:

"Whenever in any city, town, village, or county charges
of any kind shall be filed or an action be brought against
any officer thereof in his official capacity, or to subject
any such officer, who is being compensated on a salary
basis, to a personal liability growing out of the performance
of official duties, and such charges or such action shall be
discontinued or dismissed or such matter shall be deter
mined favorably to such officer, or such officer, shall be re
instated, or in case such officer, without fault on his part,
shall be subjected to a personal liability as aforesaid, such
city, town, village, or county may pay all reasonable ex
penses which such officer necessarily expended by reason
thereof. Such expenses may likewise be paid, even though
decided adversely to such officer, where it shall appear from
the certificate of the trial judge that the action involved
the constitutionality of a statute, not theretofore construed,
relating to the performance of the official duties of said
officer."

Your first question is, "Is a county traffic patrolman an
officer of the county employing him within the meaning of
the above statute?"

In Heffernan V. Janesville, (1946) 248 Wis. 299, 21 N.W.
2d 651, it was held that a city police patrolman is not a
"public officer" so as to be entitled to recover his salary for
a period during which he had been illegally suspended, with
out deduction for money earned elsewhere during the period
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of suspension. Since the decision in that case, however, the
supreme court has held that a patrolman on a city police
force is a public officer within the meaning of sec. 270.58,
Stats., so as to require the city to pay any damages and
costs adjudged against him by reason of an act done by
him in his official capacity and acting in good faith. The
dburt expressly distinguished the Heffeman case as follows:

"Some words and phrases are subject to more than one
meaning, depending upon the context in which used. The
term 'public officer' falls within this category. A city police
patrolman is not a public officer in the sense of having a
salary attached to his position which would be due to him
if he were wrongfully suspended or ousted from such posi
tion irrespective of whether he had sustained any actual
damage thereby. On the other hand, a police patrolman is
commonly referred to as a police officer and in this sense
is a public officer. We are satisfied that it was the intention
of the legislature to include police officers within the term
'public officers* appearing in sec. 270.58, Stats.

"If, as applied to police departments of cities like Green
Bay, the term 'public officers' appearing in sec. 270.58,
Stats., were restricted to the chief of police (and thus ex
cluded the patrolmen), we would have the absurd result
that the chief, whose duties largely confine him to his desk
in his office thereby having no occasion to personally make
an arrest or to fire a gun in the line of duty, would be
afforded the protection of the statute; while the patrolmen
on the beat, who do make arrests and who on occasion do
have to resort to use of firearms in perfomiance of their
duties, would be denied such protection." Matczak v. Math-
ews, (1953) 265 Wis. 1, 5-6, 60 N.W. 2d 352.

For the same reasons given in the foregoing quotation,
it seems clear that a police officer is included in sec. 331.35
(a statute of the same general nature as sec. 270.58) and
that this would include a county traffic patrolman as well
as a city police patrolman.

The answer to your first question is, therefore, "Yes."
Your second question is, "Would a county be authorized

under the provisions of sec. 331.35 to pay reasonable ex

penses incurred by an officer of the county in successfully
defending himself in a criminal action brought against him
and growing out of performance of his official duties?"



232 Opinions of the Attorney General

Substantially the same question was submitted to this
office in 1927 and was answered in the negative on the
ground that "a public official, as such, is never proceeded
against criminally. For a violation of a criminal statute he
is prosecuted personally and in his individual capacity only."
16 O.A.G. 593, 594.
In a later opinion the question was whether a town board

could pay the legal expenses of inspectors of election in
curred in defending a criminal action where they were
charged with a violation of the election laws in respect to
their duties as such inspectors, after the criminal action

was dismissed by the district attorney, in view of the fact
that they were not "being compensated on a salary basis."
The attorney general stated that in his opinion that part of
sec. 331.35 which authorizes reimbursement of an officer

compensated on a salary basis for expenses incurred in
connection with an action to subject him "to a personal
liability growing out of the performance of official duties"
did not apply to the criminal action because the term per
sonal liability, as here used, "means financial liability as
distinguished from criminal liability, since the matter of
criminal liability is covered by that portion of the statute
which relates to 'charges of any kind shall be filed * * *.' "
30 O.A.G. 318, 319.

Ignoring the earlier opinion quoted above, the attorney
general stated that under sec. 331.85 the town board was
authorized to reimburse the election inspectors for their
expenses in connection with the criminal prosecution.
There is considerable force in the assertion in 16 O.A.G.

593 that criminal charges are not brought against public
officers in their official capacity, but there is authority for
holding that the statute does not mean that the action must
be brought against the officer in his official capacity, which
is its literal meaning, but rather that the action must be
brought against the officer for something that he did in his
official capacity. In Larson v. Lester, (1951) 259 Wis. 440,
444-445, 49 N.W. 2d 414, the supreme court construed the
following language of sec. 270.58, Stats.:

"Where the defendant in any action * * * is a public
officer and is proceeded against in his official capacity
* * *." (Italics supplied.)
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That case involved an action for damages brought against
a village marshal for injury sustained by the plaintiff when
shot by the marshal. The complaint alleged that the de
fendant "at the time when he made the assault upon the
said Kermit Larson then and there acted in good faith, be

lieving that he was carrying out his duty as a police officer
under the circumstances." The supreme court held that the
village would be liable for the damages, "if it is found upon
the trial that Lester was indeed a public officer of the vil
lage at the time of the assault, [and] that he was acting in
his oijicial capacity and in good faith." (Italics supplied.)
This holding was reaffirmed in Matczak v. Matheivs, (1953)
265 Wis. 1, 60 N.W. 2d 352 (quoted supra).
Of course, a police officer sued for damages for wounding

a person is no more sued in his official capacity than is a
police officer prosecuted criminally for an act done in the
course of official duty.,If the language in sec. 270.58, Stats.,
"a public officer * * * proceeded against in his official capac
ity" means "a public officer * * ♦ proceeded against for an
act done in his official capacity," then the language in sec.
331.35, "charges * * * filed * * against any officer * * *
in his official capacity" must mean "charges * * * filed * * *
against any officer * * * for an act done in his official
capacity."
For the foregoing reasons the answer to your second

question is "Yes."
In conclusion, it may be pointed out that although the

authority to the county board to pay the reasonable expenses
of the officer is discretionary and not mandatory, the su
preme court of Wisconsin in Curry v. Portage, (1928) 195
Wis. 35, 40-41, 217 N.W. 705, stated as follows with refer
ence to paying such claims:

"* * * The claims of public officers to reimbursement
for expenditures reasonably incurred by them in defending
themselves against groundless charges or litigation arising
out of faithful discharge of duty are founded in equity and
justice, and, in all fairness, should be paid by the public.
* ♦ ♦"

WAP
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Secretary of State—Election Notice—Suggestion for
statement in accordance with sec. 6.10 (1), Stats., in notice
submitting question proposed by Joint Resolution No. 66,
1958 legislature, to the people at the coming November
election.

. August 30, 1954.
Fred R. Zimmerman,

Secretary of State.

You ask that I prepare, for the purpose of enabling you
to comply with sec. 6.10 (1), Stats., a brief statement of
any change that would be effected in existing laws if the
question submitted to the people by Joint Resolution No. 66,
1953 legislature, is approved by a majority of the electors
voting thereon in the coming November election.

Sec. 6.10 (1), Stats., provides as follows:

"* * * The secretary of state shall append to each such
constitutional amendment or other question to be submitted
to the people a brief statement of the change that will be
made in the constitution or the existing laws if such amend
ment or other question so submitted shall be ratified or
approved by the people at such election. Such statement
shall contain no argument for or against any such amend
ment or other question so submitted. * * *"

Joint Resolution No. 66, 1953 legislature, reads:

"A JOINT RESOLUTION

"Relating to a referendum on the establishment of a
state-wide educational television network.

"Whereas, events of the past 5 months have indicated a
great deal of interest in an educational television network
for the state; and
"Whereas, it is difficult for the legislature to judge the

public reaction to the proposal at this time, and the legisla
ture would be in a better position to make a decision in
accordance with the will of the people if an expression of
popular opinion were available; and
"Whereas, the legislative council will study the proposal

for the next 2 years; and
"Whereas, a full commitment by the state cannot be

delayed beyond 1955 if channels are to be made available for
educational purposes; now, therefore, be it
''Resolved by the assembly, the senate concurring. That

there be submitted, for advisory purposes, to the qualified
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electors of this state at an election to be held on the first
Tuesday after the first Monday in November, 1954 the
following question:

"Shall the state of Wisconsin provide a tax-supported
state-wide noncommercial educational television network?"

In my opinion the following statement will constitute
compliance with sec. 6.10 (1):

"If a majority of the electors answer the above question
'yes,' no change in existing laws will be directly effected
thereby. The question is submitted for the purpose of en
abling the legislature to ascertain the wishes of the people
on an advisory basis with respect to the establishment of
a state-wide noncommercial educational television network.
The legislature may be persuaded by a niajority affirmative
vote to establish such educational television network, but
will not be bound to do so."
SGH

GS

Secretary of State—Election Notice—Suggestion for
statement required by sec. 6.10 (1), Stats., in notice sub
mitting ch. 76, Laws 1953, creating sees. 9.045 and 9.046,
Stats., to the people at the coming November election.

August 30, 1954.

Fred R. Zimmerman,

Secretary of State.

You request me to prepare a statement in compliance with
sec. 6.10 (1), Stats., for use in giving notice to the electorate
of the change that will be effected in the existing laws if ch.
76, Laws 1953, creating sees. 9.045 and 9.046 of the statutes,
is approved by a majority of the electors voting thereon in
the forthcoming November election.

Sec. 6.10 (1) provides in part:

secretary of state shall append to each such
constitutional amendment or other question to be submitted
to the people a brief statement of the change that will be
made in the constitution or the existing laws if such amend-
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ment or other question so submitted shall be ratified or ap
proved by the people at such election. Such statement shall
contain no argument for or against any such amendment
or other question so submitted. * *"

Sec. 2 of ch. 76, Laws 1953, provides as follows;

"Section 2. The question of whether the foregoing pro
visions of this act shall take effect and be in force shall be
submitted to a vote of the people of this state, in a manner
provided by law for the submission of an amendment to the
constitution, at the next general election to be held in
November, 1954. If approved by a majority of all the votes
cast on that subject at such election, it shall take effect
and be in force from and after such approval by the people;
otherwise it shall be of no effect. Upon the ballot shall be
printed, 'Shall Chapter — (insert on the ballot the number
of chapter) of the laws of 1953, entitled "An act extending
the right to vote for presidential and vice presidential elec
tors to persons who have resided in the state for less than
one year" be adopted ?' The secretary of state shall within
10 days after the receipt of the returns from the county
clerks canvass, certify, record and publish as in the case of
a constitutional amendment the number of ballots cast in
favor of such proposed extension of suffrage and the num
ber of ballots cast against it."

In my opinion the following statement will constitute
compliance with sec. 6.10 (1) :

If the majority of electors voting on this question favor
such legislation, persons otherwise eligible, but who have
been residents of this state for less than one year next
preceding a presidential election, will, upon proper applica
tion, be entitled to vote for presidential and vice presidential
electors in such election."
OS
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Salaries and Wages—Sheriffs—Under sec. 59.15 (1),
Stats., where sheriff is on straight salary basis he may not
be paid in addition the per diem allowance provided by sec.
59.29 (1), Stats. 42 O.A.G. 289 withdrawn.

August 31, 1954.
Frank X. Kinast,

District Attorney,
Rock County.

You have requested an opinion with reference to the fol
lowing situation: Since 1943 the sheriff and certain other

county elective officers have been paid on a straight salary
basis under a resolution which provides that such salaries
are to be "in lieu of all fees, per diem, and compensation for
services rendered." You inquire whether the sheriff is never

theless entitled, in addition, to the compensation provided
by sec. 59.29 (1), Stats., for traveling outside the state to
apprehend and return a fugitive from justice who volun
tarily returned without requisition. The statute provides

that for such service, "such sheriff shall be entitled to
eight dollars per day for the time necessarily expended
in traveling to, apprehending and returning with such
person and his actual and necessary expenses for such

time, which compensation and expenses shall be allowed
by the county board of such county upon the presentation
thereto of an itemized and verified account," etc.
In 1943, when your sheriff's compensation was changed

from fees to salary, sec. 59.15 (1), which authorized county
boards to fix an annual salary for each county officer, pro
vided in part as follows: "The salary so fixed shall not be
increased or diminished during the officer's term, and shall
he in lieu of all fees, per diem and compensation for services
rendered," with certain exceptions enumerated in the stat
ute, not material to the present question.

Therefore, the resolution of the Rock county board in
1943 unquestionably meant that the sheriff would not re
ceive the $8 per day provided by sec. 59.29 (1).
By ch. 559, Laws 1945, sec. 59.15 (1) was repealed and

recreated to read as it is in its present form. It now reads
in part as follows:
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"(1) ELECTIVE OFFICIALS, (a) The couiity board shall,
prior to the earliest time for filing nomination papers for
any elective office to be voted on in the county or part
thereof (other than county board members and circuit
judges), which officer is paid in whole or part from the
county treasury, establish the total annual compensation
for services to be paid such officer (exclusive of reimburse
ments for expenses out-of-pocket provided for in 59.15 (3)).
The annual compensation may be established on a basis of
straight salary, fees, or part salary and part fees, and if
the compensation established by the county board is a
salary, or part salary and part fees, such compensation shall
he in lieu of all fees except those specifically reserved to the
officer by enumeration regardless of the language contained
in the particular statute providing for the charging of the
fee. The compensation established shall not be increased
nor diminished during the officer's term and shall remain
for ensuing terms unless changed by the county board by
timely action."

It will be observed that in its present form the statute
says that the salary "shall be in lieu of all fees except those
specifically reserved to the officer by enumeration," whereas
the old statute in 1943 provided that it should be "in lieu
of all fees, per diem and compensation," The payment of
$8 per day provided by sec. 59.29 (1) is not specifically
denominated a fee, and is undoubtedly a "per diem." Never
theless, the attorney general issued an opinion that under
the new statute, if the resolution fixing the salary of the
sheriff did not reserve any fees to him, "he would not be
entitled to the special compensation provided by sec. 59.29
for the return to this state of fugitives apprehended in other
states." 36 O.A.G. 328, 332.

This would be a complete answer to your question except
for the fact that the construction of new sec. 59.15 (1),
Stats., received further consideration in a later opinion,
42 O.A.G. 289, where the conclusion was reached, on the
basis of a number of cases from other states, that the word
"fees" does not include a per diem allowance, and therefore
a county superintendent is entitled to receive a per diem for
services on the county normal school board and the county
agricultural school board in addition to his salary even
though the salary resolution does not reserve such per diem
allowance to the officer.
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The proper interpretation of the change made by the
1945 amendment of sec. 59.15 (1) has been troublesome
in a number of counties and still is in several. It was the

variant applications of the prior provisions in the several
counties and, in some cases, even with respect to differ
ent offices in the same county, that gave rise to this 1945
amendment. However, subsequent to the amendment there
was either an unawareness thereof or a lack of apprecia
tion of its impact in quite a number of instances, with the
result that the practice or system in operation prior thereto
in a county continued to be followed until some question
was raised in respect thereto, as would appear to be the
case in the instant situation. It is our information that this

is still the situation in some counties, at least as to some
offices. In other counties where there has been cognizance
of the amendment, particular applications of the amended
language have been grounded upon arguments of somewhat
persuasive effect, as is evidenced by the conclusion in 42
O.A.G. 289. As a consequence, there has been uncertainty
and the lack of uniformity as to the effect of the present
language in sec. 59.15 (1).
The importance of the problem is obvious. Because of it

and the conflict between the two opinions, the question has
been fully reconsidered and it is concluded that the later
opinion, 42 O.A.G. 289, is incorrect and that the term "fees"
as used in sec. 59.15 (1) (a) and (b) undoubtedly includes
per diem allowances, and therefore no officer whose compen
sation is fixed on a salary basis, or on a part salary and part
fees basis, is entitled to retain a per diem allowance unless
the same is specifically reserved to him in the salary resolu
tion. This conclusion is reached for the following reasons:
In the first place, the cases holding that the word "fees"

does not include per diem allowances, cited in the opinion
in 42 O.A.G. 289, do not represent the unanimous opinion
of all courts on that subject. That the word "fees" may be
used in a statute in a broad sense including per diem al
lowances is established by the following cases:
In Henderson v. Board of ComWs, (1894) 4 Colo. App.

301, 35 P. 880, 881, it was held that the "per diem" allow
ance for services of a county clerk for acting as clerk of
the county board was included in the "fees" required by
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statute to be paid over to the county treasurer and placed
in the fee fund from which the clerk's annual salary was
paid..

And in Anderson v. Beadle County, (So. Dak. 1927) 211
N.W. 968, 969, the court held that the sheriff's per diem for
opening court and attending thereon was a fee within the
meaning of a statute requiring the sheriff to render an an

nual report of fees received. The court stated in part as
follows:

"Appellant calls our attention to numerous cases in which
a distinction is made between the terms 'fees' and 'per
diem.' It is true that per diem is sometimes and by some
courts held to be included in the tei*m 'fees,' and sometimes
otherwise, and that the two terms are not always synony
mous. The fact remains that, from statehood until 1919, the
only authority sheriffs had to collect this compensation was
by virtue of a statute which denominated it as 'fees.' "

That the Wisconsin legislature has used the word "fees"
as including compensation fixed on a per diem basis is
apparent from sec. 59.28, Stats. That section provides in
part:

"Every sheriff shall be entitled to receive the following
fees for his services * * *:

"(17) Attending a view when ordered by the court, one
dollar and fifty cents per day, and ten cents per mile travel
ing fee, going and returning.

(<4: «

"(21) Attending the supreme court, one dollar and fifty
cents per day, to be allowed on the certificate of the chief
justice or clerk and paid out of the state treasury.
"(22) Attendance upon the circuit or county court, three

dollars per day to the sheriff and two dollars each per day
to the necessary deputies, to be paid out of the county
treasury; provided, that in any county having a population
of at least sixty thousand, the sheriff or necessary deputies
shall receive such salary or per diem in excess of the amount
herein prescribed as the county board may determine.

<<* * *

"(32) Attending any court with a prisoner, one dollar
and fifty cents per day and seventy-five cents for each half
day, besides actual and necessary expenses. Guarding any
prisoner sentenced to imprisonment at hard labor in the
county jail, when the prisoner performs such labor upon
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any highway or public improvement and there are no secure
means for preventing his escape, one dollar and fifty cents
for each day and seventy-five cents for each half day so
employed.

u* * *

"(34) When any person accused of any criminal offense
shall escape from custody or pursuit without fault or negli
gence of the sheriff, and the district attorney shall certify
such pursuit was necessary and proper, and the county
board shall be satisfied by proof that such escape was not
the result of the carelessness or negligence of the sheriff,
such board may, in their discretion, allow a fair coinpensa-
tion for the time and necessary expense incurred in such
pursuit."

And sec. 59.31 again refers to the compensation of sheriffs
and their deputies, for attendance required by law upon
any court of record, as "fees."

Finally, it is apparent that in revising sec. 59.15 (1) it
was the legislative intent to cover the entire subject of the
compensation of the county officers affected by that sub
section. To say that by dropping the words "per diem and
compensation for services rendered," which had appeared
after the word "fees" in sec. 59.15 (1), Stats. 1943, the
legislature intended to exclude per diems, would be wholly
inconsistent with the general purport and intent of the 1945
amendment creating present sec. 59.15 (1). It is evident
that the draftsmen intended by the use of the word "fees"
to comprehend all compensation other than the annual sal
ary itself. A typewritten memorandum submitted to the
1945 legislature by a draftsman and the proponent of the
bill by which sec. 59.15 (1) was repealed and recreated (a
copy of which memorandum is in the file of the legislative
reference library relating to ch. 559, Laws 1945), clearly
shows that no casus omissus was intended. The statute re
quires the county board to establish the "total annual com
pensation for services," which may consist of "straight sal
ary, fees, or part salary and part fees." There is no room
in that language for the payment of "per diems" in addition
to salary and "fees."
WAP
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Tuberculosis Sanatoriums—Joint Institutions—Surgical
Care—Sees. 50.06 and 50.07, Stats., relating to county tu
berculosis hospitals, apply to hospitals operated and main
tained jointly by two or more counties.
Under sec. 50.07 (2), Stats., maintenance of patients in

such hospitals includes emergency surgical work. What is
emergency surgical work is a medical and surgical question
depending upon the particular circumstances.

Surgical work of a non-emergency character for indigent
tuberculosis cases in such hospitals, where such surgery is
not incidental to the treatment for tuberculosis, is to be
handled as in other indigent cases.

September 1, 1954.
Walter T. Norlin,

District Attorney,
Bayfield County.

You state that Ashland, Bayfield, and Iron counties jointly
maintain and operate the Pureair Sanatorium foi- tubercu
losis cases and that this has given rise to the following
questions:

"1. Do the provisions of Section 50.06 and 50.07 govern
ing county tuberculosis sanatoriums govern the Pureair
Sanatorium, it being a tri-county institution?
"2. Assuming that a patient duly admitted to the sana

torium is in need of surgical work not directly connected
with his treatment for tuberculosis; for example, an ap
pendectomy, for which he must be transferred to a local
hospital, does the county judge have any authority to auth
orize such hospitalization as a county charge, or is such
hospitalization a matter of maintenance of the patient, as
suming that the patient is not ready for discharge and will
return to the sanatorium immediately upon completion of
his hospitalization for further tuberculosis treatment?
"3. Will the answer to number 2 be affected by facts and

circumstances such as the question of whether or not such
surgery comes within the definition of emergency surgical
work, as referred to in Section 50.07 (2) ?
"4. What is meant by emergency surgical work in Sec

tion 50.07 (2) ?
"5. May the counties concerned by action of the county

boards authorize the superintendent of their sanatorium
to authorize surgery at a local hospital and authorize pay-
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ment for the "same directly by the county of residence rather
than as a part of the maintenance cost of the patient, having
in mind that the counties are on the unit system of relief
and that the patients in each case are indigent and their
hospitalization will be paid for as a public charge?"

I.

The provisions of sees. 50.06 and 50.07, Stats., are applica
ble to tri-county institutions.

Sec. 50.06 relates to county tuberculosis hospitals and sec.
50.07 to the administration and maintenance of patients
therein. These sections are iw pari materia, and sec. 50. 07
(8) refers to "each county maintaining in whole or in part
such an institution." This language is clearly broad enough
to cover a hospital maintained jointly by three counties.
Otherwise there would have been no point to the choice of
the words "in whole or in part."

II.

Questions 2, 3, 4, and 5 are so closely interrelated that
they should be discussed together so as to avoid repetition.

Sec. 50.07 has nothing to do with surgery except "emer
gency" surgery referred to in subsec. (2).

Sec. 370.01 (1), Stats., provides that in the construction
of our statutes all words and phrases shall be construed
according to common and approved usage but technical
words and phrases and others that have a peculiar meaning
in the law shall be construed according to such meaning.
According to the dictionary the word "emergency" implies
an unforeseen occurrence; "a sudden and urgent occasion
for action."

Whether or not "emergency surgical work" is involved
in a particular case is a medical and surgical question de
pending upon the particular facts and circumstances. The
same type of surgery may be of an emergency character in
one case and not in another. For instance, you mention an
appendectomy in your second question. This may involve
emergency surgery or it may not, depending upon how
critical the situation is.

Sec. 50.07 (2) provides that maintenance shall include
emergency surgical work. By implication this excludes surgi-
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cal work of a non-emergency character where the same is
not incidental to the treatment for tuberculosis. Presumably
the latter type of surgery would have to be taken care of
in the same way that it would if the patient were not tu

bercular, and in the case of an indigent patient the proce
dure and charges would be as in other indigent cases, since,
as above pointed out, sec. 50.07 (2) is not applicable. This
calls for an affirmative answer to your 5th question. Cf.
42 O.A.G. 213. See also sec. 49.01 (1) which defines "re
lief" so as to include surgical treatment and hospital care.
WHR

Physical Therapy—Licenses and Permits—Under sec.
147.185 (4), Stats., the annual renewal fee for a physical
therapy certificate is $3 if paid on or before February 1 of
each year and $7 thereafter. There is no authority under
the statute for issuing registration certificates for license
years that have already elapsed. If a lapse of 5 or more
years occurs, the applicant must submit to oral examination
by the examining committee and may be required to take
a refresher course.

September 16, 1954.
Dr. Thos. W. Tormey, Jr., Secretary,

State Board of Medical Examiners.

You have referred to our opinion to the board under
date of May 28, 1954, 43 O.A.G. 152, in which it was con
cluded that persons practicing physical therapy in veterans'
administration hospitals located in Wisconsin and who con
fine their practice to patients whom the veterans' adminis
tration has the duty to treat, are not required to be licensed
under sec. 147.185, Stats. We are now asked whether such
a physical therapist who was once licensed in this state
but who subsequently permitted his license to lapse must,
on application for renewal of his license, pay a $7 renewal
fee for each year that has elapsed since his last registration.
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The same question is also asked concerning physical thera
pists who have moved to other states or who have entered
the armed forces.

Sec. 147.185 (4) provides in part:

"(4) CERTIFICATE. If the board finds the applicant quali
fied it shall issue a certificate of registration which shall
expire on February 1 of each year and shall be renewed
only upon application and the sending of a $3 annual re
newal fee to the secretary of the state examining committee
for physical therapy on or before January 31. Upon receipt
of such application, the examining committee shall send the
application and fee to the board for renewal. A renewal
fee of $7 shall be paid by any physical therapist who seeks
reregistration but who fails to renew his application on or
before February 1 of any year. If the applicant has failed
to renew his certificate for a period of at least 5 years, the
board shall require the applicant to take a refresher course
approved by the board before issuing a renewal certificate
if, after oral examination, the committee recommends to
the board that such refresher course is necessary. * * *"

The language of the statute is clear. It provides for an
annual renewal fee of $3 if paid on or before February 1
of any year (in one place the date is January 81 but pre
sumably the applicant would be entitled to the benefit of
the later date, February 1). If the applicant is late in apply
ing for the renewal certificate in any particular year, he
pays $7 for that year. However, he pays nothing for any
year during which he does not seek registration, and there
is no statutory authority on the part of the board for re
quiring as a condition of registration years later that the
applicant must be assessed either the $3 or $7 fee for each
of the years he was not registered or required to be regis
tered in Wisconsin. The only additional burden imposed
upon the licensee whose registration has lapsed is that if he
fails to renew his certificate for a period of at least 5 years

he must take a refresher course, if after oral examination
the examining committee recommends to the board that
such refresher course is necessary. This implies an oral
examination in every case of a lapsed registration for a
period of 5 years or more and a refresher course if so rec
ommended by the examining committee. (There is an ex-
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ception in the case of persons in the armed forces which
will be discussed later.)

The specific requirements of a licensing statute are ex
clusive. The board administering the same has only the
powers with respect thereto that are expressly granted or
necessarily implied, and any power sought to be exercised
by the board must be found within the four corners of the

statute under which the board proceeds. See American
Brass Co. v. State Board of Health, (1944) 245 Wis. 440,
15 N.W. 2d 27.

The only way a registrant (except members of the armed
forces) can avoid the oral examination and possibility of
being required to take a refresher course is by not permit
ting his registration to lapse for a period of 5 years or
more. It is up to him each year to decide whether he wants
to pay on time and receive the benefit of the $3 rate or
whether he wants to delay until after February 1 each year
and pay the $7 rate for late annual registration, but once
the license year has elapsed, .there is no authority on the
part of the board to issue a license for that particular year.
If the board were to follow such a practice, it would result
in evasion of the examination and refresher course require
ments mentioned above, since the individual permitted to
come back and pick up registration certificates for each
lapsed year at $7 each would presumably then have his
certificates to show that he had not "failed to renew his
certificate for a period of at least 5 years."
Thus the suggestion of requiring the holder of a lapsed

certificate to pay $7 for each of the years lapsed would not
only be beyond the power of the board but it would defeat
a wholesome provision in the law designed to protect the
public from the incompetence of those whose skills might
have largely disappeared by nonuse.

It is immaterial under the statute that the reason for
nonrenewal was that the licensee did not need a Wisconsin
license because he was practicing in another state or under
the jurisdiction of some federal agency. However, where the
licensee enters the armed forces, effect must be given to
sec. 45.22, Stats., which provides:
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"45.22 (1) The provisions of any section or chapter im
posing the requirements of a license or registration cer
tificate or permit by the state in order to engage in the
practice of any profession, trade, occupation or business
in the state, and prescribing requirements of residence,
examination, registration or application, payment of fees
or renewals, expiration, revocation or suspension thereof,
or prescribing time limitations or increased fees for issu
ance of licenses or permits after the expiration thereof,
shall be suspended for such period of time as the holder
of the license, certificate or permit is in the active service
of the armed forces of the United States. The holder of
such license, certificate or permit shall apply for reinstate
ment or make application for renewal thereof, as the case
may be, within 6 months from the date of his discharge
from the armed forces, and proper evidence of such dis
charge shall be presented with such application. In the
event a proper application is not so presented within such
6-month period, then the license, certificate or permit shall
lapse or terminate as otherwise provided by law. The pro
visions contained in s. 158.12 (2), relating to the licensing
of barbers, shall not apply to persons who are required un
der rules and regulations of the federal government to
engage in work other than that for which the license was
issued, providing they return to their usual occupation
within 6 months from the date they are released from such
other work. Nothing in this section contained shall apply
to or in any wise affect the provisions of any statute re
lating to liquor licenses, or relating to licenses for nonin-
toxicating beverages, or relating to licenses for fermented

l30V0r3»^GS
"(2) This section shall be in effect from June 30, 1953

to June 30, 1955."

The certificate renewal form submitted by you for our
approval does not appear to be in conflict with the views
expressed above, and it is therefore approved.
WHR
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Automobiles and Moto7- Vehicles—Fa7-m Tracto)'—Regis
tration—Di-iver's License—Farm tractor used as road trac

tor for pulling trailer loaded with farm produce from place
of production to market is exempt from registration under
sec. 85.01 (4) (cd) 9, Stats.
Where farm tractor exempt from registration by reason

of use in agricultural operations is nevertheless used regu
larly upon public highways as a road tractor, the operator
thereof must possess motor vehicle operator's license. Such
operation is not "temporary," and exemption under sec.
85.08 (4) (b), Stats., accordingly is inapplicable.

September 20, 1954.
Motor Vehicle Department.

You request my opinion upon the following two questions:
1. Where a vehicle which physically conforms to what

is commonly known as a farm tractor is used by a farmer
as the motive power for pulling a trailer loaded with farm
produce from the owner's farm into a nearby city each
day, and where said farmer delivers the farm produce
from the trailer to buyers, must the tractor in question
be registered as a road tractor under sec. 85.01 (4) (f),
Stats. ?

2. Under the circumstances described in question num
bered 1 above, do the statutes require the operator of such
tractor to have a motor vehicle operator's license?

Sec. 85.10 (7), Stats., defines a "road tractor" as "every
motor vehicle designed and used for drawing other vehicles
and not so constructed as to carry any load thereon either
independently or any part of the weight of the vehicle or
load so drawn."

Sec. 85.01 (4) (f), Stats., provides that for the registra
tion of all road tractors as defined in sec. 85.10 (7) and not
exempt under par. (cc) the fees prescribed in par. (c) for
trucks of the same gross weight are payable. (The exemp
tion contained in par. (cc) is inapplicable here and need
not be considered.) While the above definition of road trac
tor is clearly broad enough to include the ordinary farm
tractor when used as a road tractor, the following statutory
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provision has a decisive bearing upon the answer to the
first question. Sec. 85.01 (4) (cd) 9 reads as follows:

"Tractors used exclusively in agricultural operations, in
cluding threshing, or used exclusively to provide power to
drive other machinery, or to transport from job to job
machinery driven by such tractor, or tractors used exclu
sively for construction operations, no fee."

It becomes necessary at this point to determine whether
the use of the tractor under the circumstances described

is "in agricultural operations." In 2 Am. Jur. 395, § 2, the
term "agriculture" is defined as "the science or art of cul
tivating the soil and its fruits, especially in large areas or
fields, and the rearing, feeding, and management of live
stock thereon, including every process and step necessary
and incident to the completion of products therefrom for
consumption or market and the incidental turning of them
to account"

In State ex rel. Brittain v. Hayes, (1918) 143 La. 39, 78
So. 143, 144, it was held that a farmer who goes from place
to place selling at retail the products of his farm is only
pursuing his farming business and is not a peddler or
hawker. He was held to be engaged in an agricultural
pursuit.

In 29 O.A.G. 126, the attorney general stated that in his
opinion, hauling limestone used by a farmer, hauling hay
to market, hauling peas to a viner station and hauling
feed to a grist mill and back were all agricultural operations.
The conclusion that the tractor is being used in agricul

tural operations seems warranted. This conclusion is further
strengthened and supported by a consideration of the defi
nition of a farm trailer. Sec. 85.10 (11a), Stats., defines a
farm trailer as every vehicle of the trailer type designed for
carrying property wholly on its own structure or designed
so that some part of its own weight and that of its own load
rests upon or is carried by a motor vehicle, and which is
owned and operated by a farmer and is used exclusively
for the transportation of farm products from the licensee's
farm to market or for the transportation of supplies to
his farm.
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It is my opinion, therefore, that the tractor in question
is a farm tractor, used in agricultural operations; and
assuming that its use is otherwise confined exclusively to
agricultural operations (when not used to draw the trailer
of farm produce as described in question numbered 1), it
need not be registered under sec. 85.01, but is exempt from
registration by virtue of sec. 85.01 (4) (cd) 9.

Respecting the second question as to whether the operator
of the tractor furnishing the motive power for the pulling
of the trailer is required to have a motor vehicle operator's
license, it is necessary to interpret the following exemption
statute in the light of the above facts. Sec. 85.08 (4) (b)
provides as follows:

"persons exempt from license. The following persons
are exempt from licenses hereunder:

((« 4c 4c

"(b) Any person while operating any farm tractor or
implement of husbandry temporarily operated or moved on
a highway;"

It is a familiar rule of statutory construction that exempi-
tions are to be strictly construed. In the present instance,
it is to be noted that the exemption applies only to "tempo
rary operation" on a highway. It is a matter of common
knowledge that farm tractors are used primarily off the
highway and that the public safety considerations which
prompted the legislature to require operators of motor ve
hicles generally to be licensed usually do not obtain under
the ordinary circumstances in which farm tractors are
used in the fields, about farm yards, etc. The exception to
license requirements where the farm tractor is temporarily
operated or moved on the highway contemplates a move
ment from field to field or from farm to farm, the tractor
temporarily traveling along or traversing the public highway
when necessary. The exemption might well apply to other
situations such as the one considered by the attorney gen
eral in 42 O.A.G. 66, where the driving of a tractor from
Rhinelander, where it had been repaired, to a farm 9 miles
away was held to be a temporary operation.
However, in the situation which you present, it appears

that the driver operates the tractor in the same manper
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as the ordinary road tractor for hauling a trailer from a
farm into the city of Eau Claire each day. It appears from
your opinion request that the operation extends over the
city streets of Eau Claire to bring the vehicles in question
to the residences of various customers who buy produce
from the farmer. This daily use, bringing the vehicles in
question into proximity with all other users of the highway,
cannot, in my opinion, be regarded as a "temporary" opera
tion. On the contrary, it is a regular daily occurrence and
the same considerations which would require the operator
to have a driver's license if the motive power were a stand
ard road tractor, apply here. In my opinion, the operator
of the combination of vehicles described in your opinion
request is required to have a motor vehicle operator's
license.

SGH

Public Assistance—Old-Age Assistance—contract of
life insurance issued in the name of an applicant for old-
age assistance is subject, to the extent of the cash or loan
value at the date of the first old-age assistance, to the pro
visions of sec. 49.22 (2) (c) 3, Stats., irrespective of the
source of the money from which premiums were paid.

September 20, 1954.

State Department op Public Welfare.

• You have asked a number of questions about the interpre
tation of sec. 49.22 (2) (c) 3, Stats., as enacted by ch.
667, Laws 1953, which reads in part:

"(2) Any person shall be considered dependent within
the ineaning of this section even though he or his spouse
owns property if the property owned either by him or his
spouse is not in excess of the following:

((« :K #

"(c) $500 in liquid assets of which:
4s sts
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"3. The cash or loan value of a life insurance policy at
the date the recipient first received old-age assistance shall
be considered a liquid asset subject to the provisions of this
paragraph; however, if the recipient owns a policy of in
surance on his life within the limitations of this paragraph
the county agency may authorize him to retain it and pro
vide for the payment of premiums thereon in his budget,
provided that he designates the county as assignee under
the policy to the extent of the amount of old-age assistance
granted him during his lifetime. Where the county as such
assignee receives proceeds from such policy and where less
than $300 had been transferred to it by the recipient for
funeral expenses, the county shall allocate from such avail
able proceeds a sum sufficient to provide a fund for funeral
expenses not exceeding $300."

Your questions are concerned with the situation which

exists where a child of an applicant for or recipient of old-
age assistance pays the premiums on a policy of insurance
on the applicant's or recipient's life. You further state that
your questions are not concerned with the situations which

exist when a person who has an insurable interest in the
life of an applicant or recipient owns the policy, or when
such applicant or recipient has assigned the policy and
consequently no longer has any property interest in it.
Your specific questions are:

"1. If the applicant or recipient cashes in his life insur
ance policy, is it permissible for the department to allow
such applicant or recipient to reimburse the child out of
the proceeds received from cashing the policy, in the amount
of the premiums that such child has paid on such policy?
"2. If such reimbursement is permissible, may the de

partment place a limitation on the amount of reimburse
ment by requiring that before such reimbursement for
premiums is made, that $300 (if available) be deposited
with the county agency for burial purposes pursuant to
section 49.22 (2) (c) 1?
"3. After the recipient dies (the policy having been as

signed to the county for recoveiy purposes pursuant to sec
tion 49.22 (2) (c) 3), can the county reimburse the child
for the premiums such child has paid out of the money re
covered by the county on the policy at the death of the
recipient?
"4. If a child has paid premiums in an amount equal to

or greater than the cash or loan value of the policy, can the
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county permit the applicant or recipient to assign the policy
to such child?
"5. If question No. 4 is answered in the affirmative, can

the department, as a condition to consenting to such assign
ment, require such child to undertake completely the burial
expenses of such applicant or recipient?
"6. If a child buys the policy of an applicant or recipient

(and the policy is accordingly assigned to him), can the
department recognize as part of the purchase price paid by
the child, such amount as such child has paid in premiums ?
"7. If the answer to question No. 6 is in the affirmative,

can the department, as a condition to making such allowance
for premiums paid, require the child to undertake to pay the
burial expenses of the applicant or recipient?"

In the opinion given in 42 O.A.G. 234, it was pointed out
that sec. 49.22 (4) (b) 3 provides categorically "that the
'cash or loan value of a life insurance policy at the date the
recipient first receives old-age assistance shall be considered
a liquid asset subject to the provisions of this paragraph,'
which would mean that in all cases it is subject to transfer
as provided in paragraphs 1 and 2, if assistance is granted."
In that opinion it was said (pp. 236-237):

"It should be pointed out, however, that sec. 49.22 (4)
applies to a life insurance policy only when the cash or loan
value is the property of the applicant for assistance. It is
conceivable that another person might be the owner of a
policy of insurance on the life of an applicant. As examples,
a third person with an insurable interest might have taken
insurance on the life of the applicant for the benefit of the
former; or the insured might have assigned his policy in
payment of a bona fide debt."

Your request for an opinion in this case specifically ex
cludes the examples set out in the above excerpt. While there
may be .other factual situations under which some person
other than the insured might be the owner of the policy of
life insurance, such a result is not established by the mere
fact that a third person may have paid, or advanced money
for payment of, premiums. Money advanced to another per
son for payment of premiums on a life insurance policy
issued to the latter may, for example, have been regarded as
a gratuity or gift. In such case the policy of insurance may
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be the property of the donee of the money as fully as would
a suit of clothes he had purchased with the gift.
The effect of the advancement of money for payment of

premiums upon the ownership of a particular insurance
policy is a question of fact determinable upon the specific
circumstances of each case, including the provisions of the
contract of insurance itself. The mere fact that money for
payment of premiums may have been supplied by a person
other than the assured, i.e., the beneficiary, does not itself
effect a transfer of the ownership of the policy in the ab
sence of a showing that the policy was issued or transferred
to the person supplying such money, or of some other cir
cumstance which might bring about the same result.

It would seem that if a policy of insurance has been is
sued to an applicant for old-age assistance, ownership of
the policy may be in the first instance presumed to be in
the assured; and the burden lies upon the person asserting
the contrary to establish his assertions. In general it may
be assumed that a person who would have no status to
demand the cash surrender value of a life insurance policy
from the insurance company, or to pledge the policy as
security for a loan, is not the owner of the policy for the
purposes of sec. 49.22 (2) (c) 3 of the statutes as created
by ch. 667, Laws 1953.

Our court has held that where the right to change a
beneficiary under a life insurance policy is reserved in the
contract, the insured may assign the policy without the
consent of the beneficiary. See, for example: Oldenburg v.
Central Life Assur, Society, (1943) 243 Wis. 8, 9 N.W.
2d 133; Beck v. First Nat. Bank of Madison, (1941) 238
Wis. 346, 298 N.W. 161; and Meggett v. Northivestern Mut.
L. Ins. Co., (1909) 138 Wis. 636, 120 N.W, 392.

1. The answer to your first question is in the negative,
at least unless the proceeds exceed $500. Your first ques
tion above refers to the situation in which a recipient cashes
"his own" life insurance policy. If the policy is his own, sec.
49.22 (2) (c) 3 categorically requires the cash or loan
value to be treated as a liquid asset in exactly the same man
ner as any other cash which he may have in the bank or
elsewhere. It is, accordingly, subject to the requirement that
the first $300 must be transferred to the county agency and
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the amount remaining not to exceed $200 may be retained
by the recipient for emergency use. It seems no more likely
that the legislature intended the administrative agency to
assume the burden of tracing the source of every premium
payment than that it intended that agency to examine the
source of every deposit made in a bank account.

2. Since the answer to question 1 indicates that reim
bursement is not permissible, the answer to the second
question is unnecessary.

3. Sec. 49.22 (2) (c) 3 provides only that the "cash or
loan value of a life insurance policy" shall be considered
a liquid asset; and there is express provision that the
county's interest upon assignment shall be limited "to the
extent of the amount of old-age assistance granted" to the
insured during his lifetime. Where a recipient of old-age
assistance dies, the proceeds of the policy should be used
as provided in sec. 49.22 (2) (c) 3, for funeral expenses
and to reimburse the county in full for old-age assistance
granted during the life of the insured. The remaining pro
ceeds presumably are to be paid to the parties who would
be entitled to them in the absence of the assignment.

4. If the contract under which the child has paid the

premiums renders him a creditor in good faith, I do not
believe it was the intent of sec. 49.22 to preclude assign
ment of the policy in payment of the debt. Sec. 49.22 (1) (e)

indicates that a person is not to be deemed eligible for old-
age assistance if he has transferred property to avoid the
provisions of ch. 49, and indicates that any transfer of
property made within 2 years prior to application for old-
age assistance "without an adequate and full consideration
in money or money's worth shall, unless shown to the con
trary, be presumed to have been made in contemplation of
such assistance, or to avoid the provisions of ch. 49." An
assignment of an insurance policy by an applicant for old-
age assistance within 2 yeai's prior to the application would
place upon him the burden of showing that he received full
value for the assignment, to the same extent as would be
necessary if the transfer were of real estate or a bank

account.

5. If the child is entitled to assignment of a policy in
payment of a hona fide debt, and the policy is actually as-
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signed for that purpose, it is no longer subject to the pro
visions of sec. 49.22 and the department would have no
authority to impose conditions.

6. The department could not credit a child with premiums
paid by him on a life insurance policy, except under such
circumstances as would entitle the child to recover the value
of such premiums as a creditor.

7. In cases in which the child is entitled to recover the
premiums paid, the department has no authority to impose
conditions on such recovery. If he is not entitled as a credi
tor to recover for the premiums paid, the department has
no authority to authorize such payment.

Doubtless the above discussion, and the answers to specific
questions, will furnish only nebulous guidance for adminis
tration. In view of the innumerable factual possibilities
comprehended in the scope of the questions, however, it is
impossible to give categorical affirmative or negative an
swers which would fit all cases. Generally speaking, it might
be more helpful if we suggest that the best rule for an ad
ministrator to follow (since he cannot be expected to act as
a judicial tribunal) is to assume that where a policy of
insurance on its face is issued to an applicant for old-age
assistance, the cash or loan value is the property of the
insured himself unless there is provision in the policy to
the contrary. If a beneficiary or other person seeks to estab
lish ownership of part or all of the cash or loan value the
burden is on him to take such steps as would entitle him,
without consent of the insured, to claim and receive the
cash surrender value from the insurer. Of course, under
sec. 52.01, Stats., a child is always under an obligation to
support according to his ability. It would seem reasonable
that a child who is able to contribute insurance premiums is
able to that extent to contribute to the support of his parent.

BL
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Words and Phrases—Transient Merchant—A person who
rents a building by the month and conducts a sale there
only one night a month, having only a small stock of mer
chandise there the balance of the month, and carrying on
the same type of sale in a different place each night, is a.
transient merchant as defined in sec. 129.05, Stats.

*  September 21,1954.

Boyd a. Clark,
District Attorney,

Waushara County.

As the basis for the question hereinafter posed, you state
the following facts: A merchandising organization rents a
building by the month. Throughout the month they keep
a small amount of merchandise there. They hold a sale

one night a month. On the night of the sale truck loads of
merchandise are delivered to the building and offered for

sale. Each customer receives a numbered card upon entering

the premises. The person conducting the sale then sets a
price on an item and offers to sell it at that price to any
person who will hold up his card. Clerks take down the
numbers of such cards and upon completion of the sale,
settlement is made for all items purchased. The individuals
conducting the sale do not reside in the locality and the
sales are conducted in different localities each night. They
will not have an inventory -of merchandise on the premises
on May 1 when the assessment of personal property is made.
You enclose certain advertising materials which refer to this
sale as a "liquidation sale" and. state that there are "free
valuable door prizes."
You ask whether an organization, operating as above

described, is a transient merchant as defined in sec. 129.05
(1), Stats.

Sec. 129.05 (1) reads in part:

"A transient merchant is one who engages in the sale
of merchandise at any place in this state temporarily, and
who does not intend to become and does not become a perma
nent merchant of such place. * * *"
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The question whether a certain individual is a transient
merchant has been the subject of much litigation and many

opinions of this office. In 14 O.A.G. 572, the attorney gen
eral said:

"* * * It is engaging temporarily in the sale of mer
chandise at any place without intending to become, and
without becoming, a permanent merchant of the place,
which stamps one as a transient merchant. * * *"

The term "transient merchant" does not have reference

to the residence of the individual but to the character of

the business carried on by him. Ottumwa v. ZeJdnd, 95 la.
622, 64 N.W. 646, 29 L.R.A. 734. The fact that a business
is newly established, or has been carried on but a short
time, or that the proprietor has but recently come to the
city or town, or is a stranger whose purpose and intention
are unknown, affords neither reason nor justification for
holding him to be a transient merchant. Whether a mer

chant is to be classed as a transient merchant depends en
tirely upon the intention with which his business is estab
lished and carried on. State v. Cater, (1918) 184 Iowa 667,
169 N.W. 43.

Where a merchant set up a store for a month or so during
the holiday season, closing up and quitting business after
the holiday season, this office expressed the opinion that he
was a transient merchant. 14 O.A.G. 572. li^ere space is
rented temporarily and the merchant has no intention of

doing business from this locality permanently, he is a
transient merchant. 19 O.A.G. 273. Sale of goods from a
temporary stand makes the seller a transient merchant.
1912 O.A.G. 719. Where goods are sold from a truck at
a particular time and place each working day, the truck is
a temporary place of business and the proprietor is a tran
sient merchant. 22 O.A.G. 714.

In 22 O.A.G. 454, at 455, 456, these principles were stated
as valid tests for determining whether a merchant was
transient or permanent:

"In the majority of cases a transient merchant is one
who moves his merchandise from place to place, selling from
a definite place of business for a short period of time.
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"The transient merchant statute was directed against
those individuals who temporarily locate in a municipality,
carry on their business, make a profit and then remove from
that municipality without paying any taxes or without con
tributing in any manner to the upkeep of governmental
agencies."

In the light of the foregoing principles, it is my opinion
that the merchant in question is a transient merchant sub

ject to the license requirements of sec. 129.05, Stats. His
operations are clearly temporary as to any one place. This
operation is not characteristic of the familiar operation of
a permanent mei-chant.

Furthermore, the advertising of this sale refers to it as
a "liquidation sale." If this is a true liquidation sale, that
only emphasizes the temporary character of the operation.
A merchant cannot rent a building by the month and claim
to be operating on a permanent basis so as to be exempt
from the transient merchant law if all he is doing is liquidat
ing a business. Liquidation means a winding up of a busi
ness rather than a continuous operation. On the other hand,
if it is not a true liquidation sale, the advertiser may be
violating sec. 100.18 (1), Stats., relating to untrue, decep
tive or misleading advertising.
The only support for his claim that he is a permanent

merchant is that he rents the building by the month. But
this is far outweighed by the temporary nature of the con
duct of his business. It is the character of the business

which determines whether he is a transient merchant. Ot-

tumioa V. Zekind, supra.
The giving of "free valuable door prizes" probably con

stitutes a lottery under sec. 348.01, Stats., and the specific
facts should be examined in the light of 27 O.A.G. 225,
38 O.A.G. 157. You should also consider whether the method

of conducting this sale constitutes an auction, requiring a
license under sec. 130.065, Stats.
SGH
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Apportionment—County Supervisor—Vacancy in Redis-
tricted Ward—^As a general rule reapportionment laws are
prospective in operation only and are intended to affect only
full terms commencing after the date of the reapportion
ment law, and in the case of the death of a supervisor from
Milwaukee county the vacancy is to be filled under sec. 17.21
(5), Stats., from the assembly district as it existed when
the deceased supervisor was elected.

September 22,1954.
Oliver L. O'Boyle,

Corporation Counsel,
Milwaukee County.

We are asked to render an opinion on the filling of vacan
cies in the Milwaukee county board of supervisors caused
by the death of two supervisors whose wards have been
redistricted.

You have taken the position that since both supervisors
were elected originally to serve full 4-year terms by resi
dents of the old districts, both the temporary appointments
presently to be made by the chairman, as well as the special
elections to be held in April, 1955, for the unexpired term,
should be limited to residents of the old assembly districts
as they existed at the time the deceased supervisors were
elected, and the boundaries of the new districts should not
be considered in either the appointments or a special elec
tion for the unexpired terms.
We concur fully in your conclusions and believe this view

is supported by language of this office in 39 O.A.G. 360,
363, where it was pointed out that reapportionment laws are
prospective in operation only and intended to affect only
full terms commencing after the date of the reapportion
ment law (citing authorities). In one of the cases cited,
reference was made to the proposition that if the people
who choose a representative are not entitled to fill the va
cancy happening by his resignation, it is impossible to tell
what portion of the population may most properly exercise
this privilege.

Sec. 17.21 (5), Stats., relating to the filling of vacancies
in the office of county supervisor of counties having a popu-
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lation of at least 250,000, provides that the appointment
shall be by the chairman of the county board from among
the electors of the assembly district for which such vacancy
occurs. Under the principles discussed above this would
mean that the vacancies are to be filled from the assembly
districts as they existed when the deceased supervisors were
elected.

WHR

Public Assistance—Assignment of Cause of Action—One
may be a "dependent person" under sec. 49.01 (4), Stats.,
even though he has a cause of action for damages against
another, where such other denies liability.
Where one has a cause of action on whidh liability is denied

so that it cannot be established without litigation, the cause
of action is not a source of "present available" means of
support and does not furnish a proper case for assignment
under sec. 49.06, Stats.
Where one has a cause of action on which liability is ad

mitted, it may be a proper subject for assignment under
sec. 49.06, Stats., if it might be converted into "present
available" means of support and if doing so would involve
"substantial loss."

September 29, 1954.
Edward A. Krenzke,

District Attorney,
Racine County.

You ask several questions relative to the application of
sec. 49.06, Stats., which reads:

"No person shall be denied relief on the ground that he
has an equity in the home in which he lives or a cash or
loan value not in excess of $300 in a policy of insurance. No
applicant for relief shall be required to assign such equity
or insurance policy as a condition for receiving relief, "^ere
persons are not in fact dependent, as defined by this chapter,
but who, if they converted their limited holdings, real or
personal, would, by reason of a fallen market or by reason
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of economic or other conditions, be required to suffer a
substantial loss, then and in that event such persons shall
be permitted, by proper assignments to the county or mu
nicipality, to render themselves qualified to receive relief.
The county or municipal agency may sell, lease or transfer
the property, or defend and prosecute all actions concerning
it, and pay all just claims against it, and do all other things
necessary for the protection, preservation and management
of the property."

In 42 O.A.G. 178, 181, the opinion of this office was given
on the question when assignment of a cause of action might

be required as a condition of granting relief, and it was
said:

"Under sec. 49.06, it is my opinion that the county depart
ment of public welfare has authority to request an assign
ment of a cause of action, prior to the granting of relief
(whether the cause be for medical expenses or for pain,
suffering, disability or other damages), only if such cause
of action is a means by which its owner might obtain the
wherewithal to meet his medical and surgical expenses. In
such case assignment might be requested prior to the grant
ing of relief, in the circumstances described in sec. 49.06."

Your questions deal with the following fact situation:
A, a pedestrian, who is a single person without relatives, is
injured by B's operation of a motor vehicle. At the outset
B denies liability-for A's injury. The injuries incurred by

A as a result of the accident cause A to become hospitalized,
and A is incapacitated for a period of one year. A has no
income during this period.
Your first question is: Is A a dependent person within

the meaning of sec. 49.01 (4), Stats., if B denies liability?
I agree with your conclusion that if A has no property or

source of income or credit other than his claim against B,
he is a dependent person within the definition of sec. 49.01
(4). As you have pointed out, sec. 49.01 (4) defines a de
pendent person as one without "present available" means
of supplying needed services. A contested claim which can
be established only through litigation is not, at least in the
absence of extraordinary circumstances, a means by which

"present available" property or credit can be secured.
Your second question is: Does the county have a right

under sec. 49.06, Stats., to requii'e that A give the county
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an assignment of the cause of action inuring to him as a

prerequisite to granting relief if B denies liability?
I also agree with your conclusion that this question should

be answered in the negative, although any collection which
A might later effect on his claim would, as you have pointed
out, be subject to reimbursement of the county under sec.
49.08, Stats.

This follows from the fact that assignments are auth
orized under sec. 49.06 only where "persons are not in fact
dependent," but would suffer a substantial loss if they con
verted their "limited holdings" into "present available"
means of support. Since my opinion given in answer to your
first question is that A is a dependent person, the circum
stances do not fall within the quoted provision of the
authorization.

On the basis of practical considerations, it seems im
probable that the legislature intended that the administra
tion of relief should include the litigation of contested per
sonal injury claims.
Your third question is: If B admits liability, does the

county have a right to insist on an assignment of the cause
of action before granting relief?

If, in order to obtain "present available" means to cover
hospital and medical treatment, it would be necessary for A
to settle or compromise the claim for substantially less than
its potential value, I agree there would be a proper case
for the county to take an assignment so as to permit A to
render himself "qualified to receive relief."

It is conceivable, however, that on the basis of B's ad
mission of liability, credit would be extended for the services
needed by A. In such a case there would be no occasion for
an assignment because there would be no occasion for relief.
The questions whether a cause of action does constitute

a source of "present available" means of support, and
whether converting it would involve a "substantial loss,"
ordinarily involve a factual determination on the basis of
specific circumstances. Such a determination is, in the first
instance, the function of the administrative authorities. An
opinion from this office can supply only hypothetical
guidance.
BL
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Railroads—Train Crews—Sec. 192.25 (4a), Stats., does
not apply to switching of boxcars by employes of industrial
plant using rubber-tired tractors as motive power on side
tracks located on the employer's premises and crossing a
public street, since such employer is not a "railroad com
pany" and rubber-tired tractor is not a vehicle covered by
the statute.

October 15, 1954.
Public Service Commission.

You have requested an opinion regarding the following
situation:

The Miller Brewing Company has three railroad tracks
on its premises which cross State Street in the city of Mil
waukee. For the purpose of moving boxcars on those tracks
rubber-tired tractors are used, which are operated by em
ployes of the brewing company, and another employe on
the boxcar operates the hand brake. In addition another
employe acts as a watchman when the cars are crossing
State Street, and a fourth man on the ground sometimes
gives signals to the tractor operator.
You inquire whether this operation violates sec. 192.25

(4a), Stats., which provides as follows:

"It shall be unlawful for any railroad company in the
state of Wisconsin to operate any locomotive, locomotive
crane, pile driver, steam shovel, cut widener, gas-electric
motor car, or gas-electric switch engine or any other similar
self-propelled vehicle propelled by any form of energy
whether properly denominated an engine or locomotive,
when used on its tracks for the purpose of switching cars,
with less than a full train crew consisting of one engineer,
one fireman, one conductor and two helpers. Said train crew
shall be selected from seniority lists of train and locomotive
engine employes on the division of the railroad on which
the crew is to be worked.''

The foregoing statute is penal in nature and must be
strictly construed and not extended by implication. State v.
Chicago & N. W. R. Co., (1931) 205 Wis. 252, 254, 287
N.W. 132.
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However, without reference to the foregoing rule of con
struction, it is apparent that the operation does not violate
the statute for the following reasons:

First, the statute applies only to railroad companies, and
the Miller Brewing Company is not such a company. Al
though the term "railroad" is defined in sec. 195.02 (1) , for
purposes of ch. 195, Stats., as embracing "all corporations,
companies * * * that own, operate, manage or control any
railroad or part of a railroad as a common carrier in this
state, or cars, or other equipment used thereon, * * * or
sidetracks, used in connection therewith, whether owned
by such railroad or otherwise," that definition does not
apply to ch. 192, Stats., where the "full train crew" law
appears. Hence, a corporation which is not engaged in the
operation of a railroad is not a "railroad company within
the meaning of sec. 192.25 (4a), even though it owns and
controls sidetracks and controls railroad equipment thereon.
Moreover, the statute requires the train crew to be selected
from seniority lists of employes on the division of the rail
road on which the crew is to be worked, which is clearly
inapplicable to employes of the industrial firm who move
or switch cars only on the premises of such firm and not on
the tracks of the railroad itself.

Secondly, the statute applies only to self-propelled vehicles
used on the tracks of the railroad company. The only self-
propelled vehicle involved in this situation is a lubber-tired
tractor which is not operated on the tracks and is not similai
to the vehicles specifically named in the statute, to wit:
"any locomotive, locomotive crane, pile driver, steam shovel,
cut widener, gas-electric motor car, or gas-electric switch
engine."
I am therefore of the opinion that sec. 192.25 (4a) does

not apply to the operation of the Miller Brewing Company,
described above.

WAP
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Criminal Law—Lotteries—Radio give-away program
called "Number Pleeze," described in the opinion, although
it contains the elements of prize and chance, is not a lottery
because the element of consideration is absent, in view of
sec. 348.01 (2), Stats., but listeners may not be required
to register at a sponsor's store to be eligible to participate.

October 18, 1954.
Richard W. Bardwell,

District Attorney,

Dane County.

You have requested an opinion as to the legality of a radio
give-away program entitled "Number Pleeze." The program
operates as follows: The announcer states that the game will
commence with a given number, for example 100. He then
asks a question as follows: "Who discovered America? If
the answer is Columbus, add 5. If the answer is George
Washington, subtract 5." After filling in with some recorded
music, another similar question will be asked with instruc
tions to add or subtract, depending on which is the correct
answer. In this way the initial number will be increased
or decreased several times during the program. When the
initial number as thus modified agrees with the street
address of a listener he may telephone the radio station,
identifying himself and stating the number. If his answer
is correct and he does indeed reside at such a street num
ber he will be entitled to a prize. Only the first telephone
call received with the correct number will be a winner.
A person having won a prize in the manner described

above is then asked to name a number between 1 and 10.
Thereafter a phonogi-aph record is played which depicts a
person counting from 1 to 10, but at a certain point instead
of continuing the count the person repeats a number as
though the record were broken and the needle stuck in a
groove. For example: "1, 2, 3, 3, 3, etc." If the prize winner
has guessed the number "3," in the foregoing example, he
will receive a "jackpot" prize.
There are certain refinements to enable people in rural

areas where there are no house numbers to participate in
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the game. It is also suggested that from time to time the
game be arranged so that the street address of the sponsor
comes up as the correct answer, in which case the first
person who calls the station and correctly identifies the
number receives the prize and is eligible to guess the
"broken record" number.

The question is whether the foregoing game violates the
lottery statute, sec. 348.01, in view of the provisions of
subsec. (2) which reads as follows:

'Tn order for a radio or television show or program to
be held in violation of this section it shall be necessary to
show that consideration involves either the payment of
money, or requires an expenditure of substantial effort or
time. Mere technical contract consideration shall not be
sufficient. Listening to a radio, or listening to and watching
a television show shall not be deemed consideration given
or received."

The elements of a lottery are prize, chance, and considera
tion. The element of prize is clearly present and the element
of chance is so obviously present as to require but little
discussion.

It is chance whether the participant knows the correct
answers to the questions submitted. 37 O.A.G. 126. Thus
a person who erroneously thinks or guesses that George
Washington discovered America would in the foregoing
plan subtract 5 from the number 100 instead of adding it.
Presumably no one would make that mistake, but pre
sumably also more difficult questions would be used from
time to time.

Secondly, whether or not the winning number on any par
ticular program happens to coincide with a particular street
address is a matter of chance which participants cannot
know in advance.

Third, assuming that several listeners reside at the same
number on different streets, the winner will be determined
by which one first completes a call to the radio station, which
also is largely determined by chance even though both
listeners commence to dial, or place their calls through a
manual switch board, at the same instant.

Fourth, the "broken record" feature is determined by
pure lucky guessing and is dearly chance,
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However, as described above, the game does not involve
any element of consideration except listening to the radio
program, which the statute excludes. The making of a tele
phone call is not a "substantial" expenditure of effort and
time.

However, there is one recommended variation which
would introduce the element of consideration into the game
and thus cause it to be in violation of the lottery statute.
The brochure describing the program contains the following
statement, after suggesting that rural listeners be called
on the telephone from time to time in order to give them a
chance to participate: "We would suggest that you ask
your rural audience to send in a post card or register at a
sponsor's store if they would like to be called. If the regis
tration method is used, this will encourage store traffic at
the sponsor's place of business." This registration feature
would, by encouraging store traffic, constitute consideration
sufficient to make the game a lottery. State ex rel. Regez v.
Blumer, (1940) 236 Wis. 129, 294 N.W. 491; 40 O.A.G. 284
WAP

Funeral Directors—Death Certificate—Removal of Dead
Body—Vndev sec. 69.87, Stats., in a death certificate the
statement of facts relating to the disposition of the body
need not be signed by a licensed Wisconsin funeral director.
A dead body may be moved by persons other than licensed
Wisconsin funeral directors.

October 18, 1954.
State Board of Health.

In connection with the removal of bodies from Wisconsin
by out-of-state funeral directors, you have asked several
questions. Since these questions overlap considerably, we
will take the liberty of condensing and restating them as
follows:

1. Must a death certificate be signed by a licensed Wis
consin funeral director before a burial or removal permit
can be issued?
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2. Must a dead body be moved only by a licensed Wis
consin funeral director?

There are a number of statutory provisions and rules
of the state board of health bearing on these questions and
which lead to answers in the negative.

I.

Sec. 69.35, Stats., provides for a standard death certifi
cate, and sec. 69.37, Stats., reads:

"The statement of facts relating to the disposition of the
body shall be signed by the undertaker or the funeral direc
tor or hy the person acting as such undertaker or director."

Since the provision is in the alternative as to the signing
of the certificate by the funeral director "or by the person
acting as such undertaker or director," it is perfectly clear
that the certificate need not be signed by a Wisconsin
licensed funeral director. Otherwise the optional provision
would have been omitted.

Sec. 69.42 (1), Stats., provides that the register of deeds,
city health officer and clerk of an incorporated village are
authorized to issue a burial or removal permit, and sec.
69.44 (1) provides:

"The body of any person whose death occurs in this state
shall not be interred, deposited in a vault or tomb, cremated,
or otherwise disposed of, until a permit for burial or re
moval is issued, and no burial or removal permit shall be
issued until a complete and satisfactory certificate of the
death has been filed as herein provided."

In 39 O.A.G. 480 it was concluded that the transpoi*ta-

tion across the state boundary of a corpse of one whose
death occurred in Wisconsin, without a burial or removal
permit from the proper Wisconsin authority, constitutes
a violation of lawful regulations of the state board of health.
This opinion was issued in response to the following factual
situations:

" '1. The removal by Minnesota undertakers just across
the state boundary of a body at the scene of death upon
request of relatives or others without a burial or transport
permit from the proper Wisconsin authority, and
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" '2. The removal of a body by a Wisconsin undertaker
at the scene of death and removing it to a city in Minnesota
just across the state boundary for embalming without a
burial or transport permit from the proper Wisconsin
authority/ "

However, it should be noted again that sec. 69.45 {!),
Stats., places the responsibility of securing the burial per
mit upon either the funeral director or person acting as
such. If the legislature had intended to restrict the obtain
ing of a permit to a licensed Wisconsin funeral director, it
could easily have said so.

Sec. 69.47, Stats., provides:

"In case the interment or other disposition of the body is
to be made in some registration district other than that
in which death occurred, a complete copy of the certificate
of death issued by the authorities where the death occurred
or the certificate of removal issued when shipped by any
transportation company, shall be accepted as a burial per
mit for the interment of the body."

Thus there must be both a death certificate and a removal

certificate or permit except as otherwise provided in sec.
69.47 but as above pointed out it is not mandatory that
these be signed by a Wisconsin funeral director. Perhaps
it should be noted in passing that there is another exception

to the foregoing statement contained in sec. 69.445, Stats.,
which permits removal of a corpse from a hospital without
a death certificate upon written notice to the superintendent
of the hospital by a funeral director. There is no option
or alternative as to the signing of this notice by any person
other than a funeral director and presumably the reference
to a funeral director is to one licensed in Wisconsin.

With respect to fetal deaths, sec. 69.34, Stats., relating
to certificates, provides in subsec. (2) that:

"The funeral director or person selected by one of the
parents to assume responsibility for disposition of the re
mains shall have the items pertaining to the causes and
conditions of the fetal death filled in and signed by the
physician or other person attending the birth or, if no
person attended, by the mother, and shall be responsible
for filing the certificate with the nearest city health officer
befoi'e obtaining a burial permit from him."
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The italicized language again makes it clear that the cer
tificate of fetal death may be prepared by someone other
than a licensed Wisconsin funeral director.

II.

Sec. 156.04 (2), Stats., provides that no person shall
engage in the business of a funeral director, or hold him
self out as engaging in such business, in whole or in pai*t,

unless first licensed as a funeral director.

Sec. 156.01 (3) (a). Stats., so far as applicable here
defines a funeral director as a person engaged in or con
ducting, or holding himself out, in whole or in part, as
being engaged in, preparing, other than by embalming, for
the burial or disposal, or directing and supervising the
burial or disposal of dead human bodies.
The transportation of a dead body is neither the prepara

tion of the body for burial or disposal nor the directing
and supervision of the burial or disposal of a dead human

body.
Sec. 69.47, Stats., quoted above, and which relates to

burial elsewhere than in the registration district where the

death occurred is silent as to who may move the body, but
the fact that the body may be shipped by any transporta
tion company negatives the idea that only a licensed Wis
consin funeral director may move it. Further support for
this conclusion is found in Rule Emb. 2.01 of the state

board of health, 1950 Red Book, p. 175, reading as follows:

"A burial-transit permit issued by any local registrar
shall be required for each dead body transported by com
mon carrier. Said burial-transit permit shall be in the
form prescribed by the state board of health and shall agree,
in the main, with the burial-transit permit form recom
mended by the state and provincial health officers and the
association of state registration executives." (Emphasis
supplied.)

It should also be noted that Rule Emb. 1.28 on the same

page prqvides:

"The funeral director or other person hi charge of remov
ing a body from a hospital or other institution or from any
other place where death occurs shall file the death certifi-
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cate with any local registrar, any deputy registrar or a
subregistrar but in no case shall the remains be removed
from the registration district in which death occurred until
a burial or removal permit has been obtained." (Emphasis
supplied.)

Rule H. 17.01 of the state board of health (Rule Emb.
1.15, 1950 Red Book, p. 174) reads:

"H 17.01 Post-mortem examinations. In all cases where
a post-mortem examination has been ordered or is approved
by the next of kin it shall be the duty of the funeral direc
tor or other person authorized to remove the body, to delay
removal of the body for a reasonable length of time until
the post-mortem has been completed." (Emphasis supplied.)

These rules again emphasize the fact that the person re
moving the body may be a person other than a licensed
Wisconsin funeral director.

Rule Emb. 2.03, p. 176, provides:

"Any body to be shipped by common carrier shall be
embalmed if its condition permits. If embalming is not
possible, or if the body is in a state of decomposition, it shall
be shipped only after enclosure in a strong, tightly sealed
outer case."

This would require the services of a licensed Wisconsin
embalmer, and it perhaps should be made clear in closing
that nothing said above is intended in any way to imply
that an out-of-state funeral director or embalmer not li

censed in Wisconsin can perform services in Wisconsin
for which a Wisconsin funeral director's or embalmer's

license would be required under ch. 156, Stats., relating
to funeral directors and embalmers.

It should perhaps also be noted that the foregoing con
clusions are in accord with the long-standing interpretation
of the statutes involved by the state board of health. Also it
must be remembered that violations of ch. 156 are penal
in nature subjecting the violator to fine or imprisonment
under sec. 156.15. If there is a fair doubt as to whether an

act is embraced in the prohibition of a penal statute, that
doubt is to be resolved in favor of the defendant. State ex

rel. Dineen v. Larson, 281 Wis. 207, 284 N.W. 21, 286
N.W.41.



Opinions of the Attorney General 273

Since the provisions of oh. 156 specifically permit the
signing of death certificates by persons other than licensed
funeral directors, and since the statute defining a funeral
director describes his function as that of preparing bodies
for burial or disposal (other than by embalming) and of
directing and supervising the burial or disposal of bodies
but makes no mention of the moving of bodies, we conclude
that the part of the death certificate relating to disposition
of the body may be signed by a person other than a licensed
Wisconsin funeral director and that the moving of a body is
not restricted to such a licensee.
WHR

Railroads—Train Cretys—Movement of railroad cars by
means of a locomotive crane in repair yards of railroad
constitutes "switching cars" within the meaning of sec.
192.25 (4a), Stats., and hence requires a full train crew
as defined in that statute. This does not deny railroads the
equal protection of the laws even though like movement of
cars in industrial plants is not covered by the-statute.

October 20, 1954.

Public Service Commission.

You have requested an opinion regarding the following
situation:

The Chicago, St. Paul, Minneapolis and Omaha Railway
Company conducts an extensive car repair operation at its
yards located in North Hudson, Wisconsin. As a part of this
operation a locomotive crane is occasionally used for moving
railroad cars on the same track or from onq track to an
other through switches within the confines of such repair
yards. The crane is mainly used for loading and unloading
material on cars. The crane is operated by an experienced
crane operator accompanied by a helper, both of whom have
been and are employed only at the car shops. Locomotive
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engineers on the enginemen's seniority roster are not quali
fied to operate the machine. The cab of the crane will ac
commodate the operator only.

Sec. 192.25 (4a), Stats., provides as follows:

"It shall be unlawful for any railroad company in the
state of Wisconsin to operate any locomotive, locomotive
crane, pile driver, steam shovel, cut widener, gas-electric
motor car, or gas-electric switch engine or any other simi
lar self-propelled vehicle propelled by any form of energy
whether properly denominated an engine or locomotive,
when used on its tracks for the purpose of switching cars,
with less than a full train crew consisting of one engineer,
one fireman, one conductor and two helpers. Said train
crew shall be selected from seniority lists of train and loco
motive engine employes on the division of the railroad on
which the crew is to be worked."

You inquire (1) whether the above described operation
constitutes "switching cars" within the meaning of the
statute, and (2) whether the operation violates the statute.
In regard to the first question, a statement submitted

on behalf of the railroad company contends as follows:

"The crane operation here involved does not constitute
'switching cars' as that phrase is commonly understood in
i-ailroading. Switching of cars is generally construed to be
the common carrier switch engine operation in a switching
yard for make-up and break-up of revenue trains and the
handling of cars to various industries, team tracks, and
freighthouse tracks, and includes classifying of cars in the
switch yard, handling of cars to team, industry, or house
tracks for the accommodation of patrons, the uncoupling,
riding, and setting of brakes on cars by switchmen, etc.
However, movement of cars by crane as above described,
does not involve any such ordinary switchmen's duties.
"* * * The crane operation here involved is not a switch

ing operation in railroad yards, or on main lines. It will be
noted from plat handed to Mr. Oakey, that the railroad
yards are located immediately south of the bridge over the
Lake Mallalieu outlet to St. Croix River. The main lines
and all industry, team, and house tracks, also are located
south of that point. The only tracks located north of the
said bridge are the tracks serving the car shops and store
department. The crane never operates south of a point
immediately north of the said bridge, and consequently it
never operates on the main lines or in the above described
railroad yards."
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Reference is made by the company to the opinion in 23
O.A.G. 758, but it does not appear that the attorney gen
eral was there concerned with the problem of defining
"switching."

Conceding, as held in State v. Chicago & N. W. R. Co.,
(1931) 205 Wis. 252, 254, 237 N.W. 132, that "full train
crew" laws are penal and in derogation of the common law
and therefore subject to strict construction, I am never
theless satisfied that the phrase "switching cars" cannot be
given the limited meaning claimed for it by the railroad.

Judicial construction of the word "switching" and phrases
in which it appears has generally occurred in cases involv
ing revenue operations connected with patron service, but
there is no suggestion that the meaning is restricted to
such operations. Nor is it limited to operations in a switch
ing yard; movement of cars exclusively within the plant or
premises of an industrial patron is a recognized form of
"switching." See Detroit To^inal R. Co. v. Budd Wheel
Co., (1945) 311 Mich. 638, 19 N.W. 2d 126.

Sec. 870.01 (1), Stats., provides as follows:

"370.01 In the construction of Wisconsin laws the words
and phrases which follow shall be construed as indicated
unless such construction would produce a result inconsistent
with the manifest intent of the legislature:
"(1) general rule. All words and phrases shall be con

strued according to common and approved usage; but tech
nical words and phrases and others that have a peculiar
meaning in the law shall be construed according to such
meaning."

Standard dictionaries define the verb "switch," as used
in railroading, as follows:

Funk & Wagnall's New Standard Dictionary (1941) p.
2441: "To shift from one track to another, as a car or train;
shunt; * * *"

Webster's Unabridged New International Dictionary (2d
ed. 1935) p. 2552: "To turn from one track to another; to
transfer by a switch;—generally with of, from, etc.; as, to
sivitch off a train; also to move cars to diffei^ent positions
on the same track within terminal areas. The usual English
term is shunt."
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American College Dictionary (1947) p. 1225: "a. to shift
or transfer (a train, car, etc.) esp. in a railway yard or
terminal, b. to drop or add (cars) or to make up (a train)."

I am therefore of the opinion that the moving of cars on
the same track or from one track .to another within the
confines of the railroad's repair yards constitutes "switching
cars" within the meaning of the statute.

Second, does the operation violate the statute? In view
of the answer to the first question, the second must be an
swered, "Yes." The locomotive crane is expressly named
in the statute as one of the vehicles covered, the tracks are
those of the railroad, and the switching is done without a
full crew. All the elements of the offense are present.
A case very similar on the facts is New York Cent. R. Co.

V. Public Utilities Commission, (1929) 121 Ohio St. 383,
169 N.E. 299. The Ohio statute required railroad companies
to use a full crew on any engine or locomotive used to switch
cars. The court held that a locomotive crane used to move

cars in a railroad "stores yard" was an engine or locomotive
used to switch cars within the statute, even though the term
"locomotive crane" was not specifically mentioned in the
statute as it is in sec. 192.25 (4a).

It is claimed by the railroad that such a construction
would render the statute unconstitutional because a private
industrial company may shunt cars about within its own
premises and on its own tracks without complying with
the full-crew requirements, and the operation involved here
is said to be analogous to such intra-plant movement of
cars.

No serious constitutional question is presented, in my
opinion. All railroads are treated alike and all industrial
plants are likewise treated alike by the law. Plainly, rail
road companies are sufficiently different from industrial
corporations in this respect to warrant classification by the
legislature without violating the equal protection clauses
of the state and federal constitutions. A statute is not in
valid because it does not cover the entire field of possible
abuses. State v. Seraphine, (1954) 266 Wis. 118, 123, 62
N.W. 2d 403; Madison Metropolitan Sewerage Dist. v. Com
mittee, (1951) 260 Wis. 229, 255, 50 N.W. 2d 424; Patsone
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V. Pennsylvania, (1914) 232 U. S. 138, 144. There is no
constitutional requirement that regulation must reach every
class to which it might be applied. Sproles v. Binford,
(1932) 286 U. S. 374, 395.
WAP

Taxation—Tax Lien—Foreclosure by Action in Rem—
Payment may be made after commencement of in rem pro
ceedings under sec. 75.521, Stats., of less than the amount
necessary to redeem all of the tax liens listed therein against
a parcel of land. Unless the amount paid before the expira
tion of the redemption period is sufficient to pay all of
the listed tax liens in full, judgment may be entered based
on any listed tax lien remaining unredeemed, and the county
is under no obligation to refund the payment made.

October 28, 1954.

John G. Buchen,
District Attorney,

Sheboygan County.

Proceedings in rem under sec. 75.521, Stats., were insti
tuted by your county on several parcels of land which had
been sold to it for nonpayment of taxes for 3 or more con
secutive years. After notice, as provided in sec. 75.521
(6), was duly published, the owner of some of the in
cluded land paid to the county treasurer the amount neces
sary to redeem the tax certificates on the first 2 years' tax
delinquencies on his land, but left unpaid listed tax liens
thereon for subsequent years.

You ask whether partial payment can be so made after
the commencement of such proceedings, and if so, does
that preclude the entry of judgment in the proceedings on
such land? You further inquire whether, if such pajonent
does not prevent the entry of such judgment, the county is
obligated to refund the amount so paid.
The provisions in sec. 75.521 (5) accord one having an

interest in a parcel included in such proceedings, the right
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to "redeem such parcel by paying all of the sums mentioned
in such list of tax liens together with interest thereon * * *

before the expiration of the redemption period mentioned
in the notice published pursuant to subsection (6)." The
notice provided by subsec. (6) contains a specific date,
which must be at least 8 weeks from the first publication
thereof, as the last date for redemption. By the definition in
sec. 75.521 (1) (b), the tax liens that are listed in the pro
ceedings are only those which are eligible for tax deed.
A general right to redeem land from tax sale certificates

is accorded in sec. 75.01 (1), Stats., "by paying * * * the
amount of the taxes for which such land * ♦ * was sold
* * * with interest * * * and all other charges authorized
by law," if paid prior to the recording of a tax deed taken
thereon. It is provided in sec. 75.01 (4), Stats., that re
demption may be made in partial payments of not less than
$10 and in any multiple of $5.

Whether such partial payment provisions of sec. 75.01
(4) are applicable to in rem proceedings under sec. 75.521,
may be debatable. If not applicable, then there would be
the question of whether partial payment of any particular
tax lien listed in the proceedings is authorized. In the ab
sence of provisions of the import of those in sec. 75.01 (4),
we would be inclined as an original proposition to the view
that one desiring to redeem can make payment of what
ever amounts he wishes and thus do so in instalments.

Presumably, the purpose of provisions such as in subsec.
(4) is to relieve the county treasurers from the necessary
accounting detail and computations of interest attendant
upon payments in other than the multiples specified.
However, the situation you recite is not one involving

partial payment of a tax lien. The payment made is the
full amount of the two designated tax liens. This situation
is comparable to where the owner and holder of several tax
certificates upon the same tract of land which are eligible
for tax deed, includes all of them in his application for tax
deed and the accompanying required notice. Sec. 75.12 (2),
Stats., provides therefor. Clearly, in such case, if the owner
of the land, or one having an interest therein, pays only an
amount sufficient to redeem some, but not all, of the tax
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certificates so included, that would not preclude the taking
of a tax deed pursuant to such application and notice on
the tax certificate or certificates not so redeemed. Certainly
the owner of the land, or the person having an interest
therein, could make payment sufficient to redeem only a part
of the certificates included, if for some reason he desired
so to do, and the county treasurer would be required to ac
cept such payment.

It is possible that such owner of the land, or the person
having an interest therein, might have collateral reasons,
such as agreements or contractual liabilities with other
persons, that would impel him to make payments sufficient
to redeem only part of the certificates. The existence of any
such reasons might equally be applicable in the case of
in rem proceedings under sec. 75.521, Stats.
There is nothing in sec. 75.521 that specifically says that

the amount required to redeem the lands therefrom must
be paid all at once. All that is stated is that, in order to
redeem, payment must be made of the amount sufficient
to discharge all of the tax liens listed. Before we would
conclude that the owner of the land, or a person having an
interest therein, could not pay an amount sufficient to dis
charge some but not all of the listed tax liens, it would be
necessary to find in the statutes something of a positive
nature to that effect.

Furthermore, the owner of a parcel of land included in
an in rem proceeding under sec. 75.521 might wish to pay
the county treasurer an amount sufficient to redeem the
land from only some of the tax liens listed and to contest
the validity of the other tax liens listed against the property
by serving and filing an answer to that effect. There is
nothing in the provisions of sec. 75.521 which would pre
clude him from so proceeding. Yet, if the language in
subsec. (5) "by paying all of the sums mentioned in such
list of tax liens together with interest thereon," were in
terpreted or applied as authorizing only payment of all the
sums due on all of the tax liens listed, that would preclude
the owner from paying sufficient to redeem those listed tax
liens which he does not contest and litigating the remaining
tax liens in that proceeding.
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It is therefore our conclusion that if the owner of, or a
person interested in, land included in an in rem proceeding
under sec. 75.521 wishes to do so, he may make payment
to the county treasurer of the sum necessary to redeem the
parcel from some but not all of the tax liens listed therein

against such lands, and that the county treasurer may not
refuse to receive payment of less than the amount necessary
to effect a complete redemption from all the tax liens listed
in the proceedings against the land. It may be that in doing
so, a person making the payment has an erroneous view
as to what is accomplished thereby and what he thinks
will be the result thereof is not correct, but the county
treasurer is not authorized to refuse to accept the same.
Obviously, as in the case where several tax certificates are
included in the same application and notice for issuance of
tax deed, if the amount paid does not constitute a sum
sufficient to pay all of the tax liens listed against that parcel,
together with interest thereon, there is no redemption from
the in rem proceedings and it would not preclude the entry
of judgment therein based upon any of the listed tax liens
that still remain unpaid at the end of the specified period
of redemption.
The above analysis answers the inquiry as to whether

the county is legally obligated to make refund of the amount
paid in the situation you mentioned, because the owner or
person having an interest in the land may pay the amount
of some of the tax liens listed against the land. When he
pays an amount that is less than the total sum required
to redeem all of the listed tax liens he makes such payment
at the peril that it will redound to his benefit. Consequently,
the county treasurer has legally received the amount so
paid and the county is under no obligation to refund it,
if it should turn out that it does not accomplish the purpose
which the owner or interested person making the payment
thought would be effected thereby.
HHP
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CiTCuit Court—County Court—Clerk—Door County
Under ch. 237, Laws 1945, relating to additional jurisdiction
of the county court of Door county, the clerk of the circuit
court who is ex officio clerk of the circuit court branch of
the county court may be assigned the clerical duties incident
to the administration of the justice court branch of said
court.

October 29,1954.

Herbert W. Johnson,

District Attorney,
Door County.

You have inquired whether the county board can legally
assign to the clerk of the circuit court the additional duties
of the clerk of the justice court branch of the county court
of Door county, established by ch. 237, Laws 1945.

There is very little in sec. 59.39, Stats., relating to the
duties of clerk of circuit court which throws any light on
the answer, although there is a catch-all provision at the
end of the section, subsec. (13), which provides that he is
to perform such other duties as are required by law.

Sec. 5, sub. (1) of ch. 237, Laws 1945, provides that the
county court of Door county shall have concurrent jurisdic
tion with the circuit court in civil actions and special pro
ceedings except where the demand for relief exceeds
$25,000. Sub. (4) of sec. 5 sets up two branches, a circuit
court branch and a justice court branch. Sec. 9 provides
that the circuit court branch shall be a court of record with
a clerk.

Sec. 23, sub. (1) provides:

"Section 23. CLERK; PEES; SALARY. (1) The clerk of the
circuit court shall be ex officio the clerk of said circuit
court branch of said county court and shall have the care
and custody of all books and papers belonging or pertaining
to said court. Said clerk shall perform all clerical duties
necessary to carry into effect the provisions of this act and
shall keep all necessary records of proceedings and judg
ments in the same manner provided for in circuit court or
as otherwise in this act provided."

The first part of the first sentence of the above sub
section is open to the construction that by having specifically
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provided that the clerk of the circuit court shall be ex
ofRcio clerk of the circuit court branch of the county court
he is impliedly excluded from being ex officio clerk of the
justice court branch, under the doctrine that the expression
of the one results in the implied exclusion of the other,
expressio unius est excltisio alterius.

Some doubt, however, is cast upon the application of the
foregoing rule of construction in this instance since the
second part of the first sentence of sub. (1) quoted above
specifically provides that the circuit court clerk in acting
as ex officio clerk of the circuit court branch of said county
court "shall have the care and custody of all books and
papers belonging or pertaining to said court." This might
mean either the books and papers of the circuit court branch
or those of the court including both branches.
Moreover, the second sentence creates further ambiguity

in pioviding that said clerk shall perform all clerical duties
necessary to carry into effect the provisions of the act.
The ambiguity is emphasized by the fact that sub. (3) of
sec. 23 provides in part: "The clerk of said court, for
performing the duties required by this act, shall receive
such salary, in addition to his salary as clerk of the circuit
court, as is fixed from time to time by the county board of
Door County."
The picture is further complicated by the fact that sec. 26

provides that the judge of said county court may appoint
one or more deputy clerks, which appointments shall be
revocable at his pleasure.

Normally a justice court has no clerk, the clerical work
being handled by the justice himself, but that does not
appear to be procedure contemplated by this act since sec.
32 provides:

"Section 32. pines and fees; to whom paid. All fines,
forfeituies, costs and fees collected by the clerk in every
civil and criminal action or proceeding tried in the county
court, justice court branch or county court, circuit court
branch shall be accounted for and paid over to the county
treasurer monthly, except that all fines and forfeitures re
covered for municipalities shall be remitted monthly to the
proper treasurers of such municipalities."
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This makes it clear that it is the duty of "the clerk"
father than the duty of the judge or justice to account
to the county treasurer for fines, forfeitures, costs, and
fees collected in both branches. It is to be noted also that
sec. 25 provides in part: "The clerk and the reporter shall
be furnished with all books, stationery and other necessary
equipment at the expense of the county." This would like
wise imply that the books are not to be kept by the justice
or judge.

Since the only clerk specifically provided for m the act
is the clerk of the circuit court branch, and since he is the
clerk of the circuit court of the county under sec. 23, sub.
(1), it seems reasonable to conclude that the legislatuie
intended that such clerical acts as are involved in carrying
out the functions of the justice court branch should be pei-
formed by this individual or a deputy clerk if one should
be appointed by the judge under sec. 26.
Whether the county board provides that the clerk of the

circuit court shall be the clerk of the justice court branch
or provides that he "shall perform all clerical duties neces
sary to carry into effect the provisions of the act" as to
both circuit court and justice court branches is perhaps
immaterial. In either event he could exercise only clerical
duties so far as the justice court branch is concerned and
he would not be an officer of the court as he is in his ca
pacity as clerk of the circuit court for Door county and
as clerk of the circuit court branch of the county court for
Door county. Sec. 33 provides that all provisions of law
relating to process, pleadings, procedure, practice, tiials,
and judgments applicable to justice's courts are applicable
to the justice court branch. None of these provisions so far
as we are aware contemplates the appointment of a jus
tice court clerk or the discharge by such an officer of many
of these functions of the court which are performed by
the clerk in circuit court, e.g., taxation of costs (sec. 271.10),
issuance of executions (sec. 272.05), and administration
of oaths to witnesses (sec. 326.01), to mention only a few.

Sec. 25 of the act provides that all court officers shall
take and subscribe the oath of office, but as above indicated
the person performing the clerical duties necessary to the
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functioning of the justice court branch is not an officer of
that court and would not be sworn in as clerk of the justice
court branch. His oath as clerk of the circuit court branch
would be sufficient.

You have indicated that this opinion was requested be
cause it is important to know whether the bond furnished
by the clerk of the circuit court would cover justice court
branch moneys handled by him. Assuming the correctness
of the foregoing analysis, it would appear that such bond
would furnish coverage inasmuch as the work performed
by the circuit court clerk under the circumstances would
be required of him by law within the meaning of ch. 237,
Laws 1945, and sec. 59.39 (13), Stats. See also sees. 19.01
(2) and 59.13 (1) (e).
WHR

Adoption—Nonresidents—Courts—Jurisdiction—
sec. 322.01, Stats., a Wisconsin court has no authority to
assume jurisdiction in proceedings instituted by nonresi
dents to adopt children who are nonresidents of Wisconsin.

October 29, 1954.
State Department of Public Welfare.

Our attention is directed to sec. 322.01, Stats., relating
to adoption and which reads as follows, the pertinent por
tion being italicized:

322.01 Any adult may petition the county court of the
county of his residence for permission to adopt a person
of any age; and any nonresident of the state who is related
to ths person to he adopted may petition the county court
of^ the county in which such person resides for such per
mission; but no petition by a married person shall be
granted unless the other spouse joins therein or is the
natural father or mother of such person."

You have inquired as to the application of the . italicized
language to the following factual situation: A family had
been living in X county, Wisconsin, for many years. In
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February, 1954, the father died, and the mother and chil

dren continued to live in X county until the first week in
July, 1954, when she and the children went to live with

relatives in Y county, Michigan. The mother was killed
in an automobile accident on July 31, 1954. The children

continued to live thereafter with the relatives in Michigan.
The maternal grandparents who live in Y county, Michigan,
wish to petition for the adoption of the children.

If a court enters an order of adoption which is beyond
its jurisdiction the order does not become valid by the lapse
of time but may be attacked in any kind of proceeding
in which it is involved. Will of Bresnehan, 221 Wis. 51,
265 N. W. 93. Although adoptions are of a judicial nature,
the plain jurisdictional requirements must be observed and

the statutory prerequisites of jurisdiction must exist in
order to authorize the court to act. Adoption of Tschudy,
267 Wis. 272, 65 N.W. 2d 17. See also 33 O.A.G. 57 and 40

O.A.G. 271.

Residence and legal settlement are not synonymous terms
under our statutes. See 39 O.A.G. 423. Generally all words
and phrases used in the statutes are to be construed ac
cording to the common and approved usage of the language,

although technical words and phrases and others that have
a peculiar meaning in the law are to be construed according
to such meaning. See sec. 370.01 (1), Stats.

The word "resides" found in sec. 322.01 normally is used
as meaning to live in a place. It is a synonym of live, dwell,
abide, sojourn, stay, or lodge. See 37 Words and Phrases
308. However, in the case of In re Webb's Adoption, 65
Ariz. 176, 177 P. 2d 222, it was held that the word "I'esides,"
as used in a statute providing that a person may petition
the superior court of the county in which a child "resides"
for leave to adopt such child, refers to legal residence or
domicile. There was a similar holding in the case of In re
Adoption of , 22 N. J. Misc. 181, 37 A. 2d 645.
See also Johnson v. Smith, 94 Ind. App. 619, 180 N. E. 188;
Greene v. Willis, 47 R. I. 375, 133 A. 651; CHbbs v. Floyd,
188 S. G. 443, 199 S. E. 677. Legal residence or domicile
has been said to mean the place which an individual has
made the chief seat of his household affairs or home in-
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terests, from which, without some special mission, he has
no intention of departing, from which when he has departed,
he is considered to be away from home, and to which, when
he has returned, he is considered to have returned home.
Wade V. Wade, 93 Fla. 1004, 113 So. 374.
We do not feel called upon here to decide whether the

word "resides" as used in that part of sec. 322.01 here
under discussion should be construed broadly to mean the
place where the child is personally present and now liv
ing even though it be on a temporary basis, or whether it
is to be given the somewhat more restricted and technical
meaning of legal residence or domicile set forth above.
Under neither concept can it be said that the children

in question "reside" in Wisconsin. The father died and the
mother moved to Michigan with the children to live with
relatives. Now she is dead, and the children are still with
the Michigan relatives. They are not physically present in
the state of Wisconsin and no facts are given from which
it can be concluded that either they or any of their relatives
intend that they shall return to Wisconsin, either tempo
rarily or permanently. The children are beyond the juris
diction of the Wisconsin courts and the state department

of public welfare, and there would be no way by which
either the courts or the department could effectively enforce

any decree or order affecting the custody or adoption of the
children.

The Michigan gi'andparents should be advised to con
sult with the proper Michigan authorities as to the appro
priate steps to be taken for adoption of these children in
Michigan, as the state of Wisconsin has lost all jurisdiction
in the matter.

WHR
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Justice Court cmd Justice of the Peace—Fees—^Under
sec. 307.01, Stats., a justice of the peace in a criminal case
is entitled to the fees therein provided for the services per
formed up to and including the transfer of the case to an
other justice where an affidavit of prejudice is made under
sec. 801.24, Stats., and the county is liable for Such fees.

November 9, 1954.

Rodney Lee Young,

District Attorney,
Rusk County.

You have inquired whether a justice of the peace who
has had an affidavit of prejudice filed against him pursu
ant to sec. 801.24, Stats., is entitled, after the transfer of
the case to another justice, to receive from the county those
fees provided by sec. 807.01, Stats., which are chargeable
for services rendered by him prior to the filing of the affi
davit of prejudice, such as the drawing of the complaint,
issuing of warrant, docketing, return of warrant, filing
papers, and administering oath to complainant.
The justice insists that he is entitled to his fees for the

work performed, but counsel for defendants have contended
that the fees may be charged only upon entry of judgment,
and since the case was sworn away from the first justice
he is entitled only to a $1 fee under sec. 807.01 for enter
ing his return upon removal for affidavit of prejudice.
The county is liable for the necessary expenses and serv

ices, including fees of justices of the peace, incident to the
administration of the criminal laws of the state. Chafin v.
Waukesha County, 62 Wis. 468, 22 N.W. 782.
Sec. 807.01, which lists the fees of justices states: "Jus

tices are entitled to the following fees and may tax the same
as costs in all actions when applicable." We do not read the
words "and may tax the same as costs in all actions when
applicable" as being words of limitation which in any way
diminish the right of the justice to the fees. Rather, such
words constitute an additional grant of power in the form
of a convenient procedure for collection of the fees. Many
justice court cases never proceed to judgment and costs are
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accordingly never taxed in these cases, but as we under
stand it and recall the practice, the justice bills the plaintiff
for his fees and receives payment for these services which

he has actually rendered in accordance with the fee sched
ule provided by sec. 307.01.
There is nothing in either sec. 307.01 or in sec. 301.24,

relating to removal for prejudice, which states or implies

that the justice is not to receive payment for services ren
dered up to and including the services incident to the re
moval of the cause to another justice. It is true that so far
as the defendant is concerned he need pay only 75 cents to

the justice under sec. 301.24 at the time he raises the point
of prejudice and asks for a removal of the cause to another

justice, but that is only "for making a copy of his docket
and transmitting the papers." This does not mean that the
justice loses the other fees to which he is "entitled" under
sec. 307.01. The word "entitled" means to have a legal right
to recover. Sommers v. Allen, 44 W. Va. 120, 28 S. E. 787.
To use the words of the dictionary it means "to give (a per
son or thing) a title, right, or claim to something; furnish
with grounds for laying claim." The American College Dic
tionary.

If any of the services listed in sec. 307.01 have been per
formed by the justice he is "entitled" to the fees therein
provided, in the absence of any statutory language (and
we find none) which purports to divest him of that right.
WHR
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State Board of Health—Towns—Garbage Dumping—
Under sec. 60.72 (1), Stats., the state board of health is not
required to obtain the approval of the town board before
approving a site for municipal dumping, and it is not nec
essary for the municipality to have acquired ownership of
the site prior to the amendment of sec. 60.72 (1) by eh.
146, Laws 1953.

November 9, 1954.

Dr. Carl N. Neufert,

State Board of Health.

You have directed our attention to sec. 60.72 (1), Stats.,

which provides:

"60.72 (1) No person or municipality shall transport any
garbage, rubbish or other refuse into or within any town
for the purpose of dumping or otherwise disposing of the
same until such person or municipality shall have first se
cured a permit so to do from the town board. This section
shall not apply where the city or village owns its own dump
ing or disposal ground and confines its dumping or disposal
to the use of the sanitary landfill method on such grounds;
provided, that such disposal shall be conducted in a sani
tary manner satisfactory to the state board of health and
on a site approved by such board."

In this connection you inform us that frequently the town
board is unwilling to grant the premises required by the
above provision although the site and proposed manner of
disposal are satisfactory to the state board of health.
Our opinion is requested on the following questions which

have been raised in the course of the state board of health's

administration of the above statute:

1. Must the state board of health obtain the approval of
the town board of the town in which a garbage dump is to

be located prior to approving such a site?
2. Must the municipality which is requesting approval of

a site for a garbage dump have owned the property on
which the site is to be located prior to the time sec. 60.72
(1) was approved?

The answer to the first question is, "No."
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The state board of health is not required to obtain the
approval of the town board at any time or in any event.
That is entirely the responsibility of the person or munici
pality desiring to transport the garbage, rubbish, and ref
use, and the requirement does not apply at all where the
municipality owns the land and applies to the state board of
health for approval of the site.

In other words, sec. 60.72 (1) sets up two entirely sepa

rate and distinct procedures for authorized dumping. In
the one class of cases, permission of the town board must
be obtained. If that is obtained, there is no need to apply
to the state board of health for approval of the site.

The second class of cases comprise those situations where

the dumping ground is owned by the municipality. As to
this category, no peimiission from the town board is re
quired, but the disposal must be by the sanitary landfill
method in a manner satisfactory to the state board of

health and it must approve the site.

In no case is it necessary to have both the permission of
the town board and approval of the site by the state board

of health.

The answer to the second question is also, "No."
Sec. 60.72 (1) was amended by ch. 146, Laws 1953, pub

lished May 19, 1953. Prior to the amendment it read:

"60.72 (1) No person or municipality shall transport any
garbage, rubbish or other refuse into or within any town
for the purpose of dumping or otherwise disposing of the
same until such person or municipality shall have first se
cured a permit so to do from the town board. This section
shall not apply where the city or village owns its own dump
ing or disposal ground and confines its dumping or disposal
to such grounds; provided, that ownership of such grounds
was acquired by the city or village prior to June 1, 1943
and provided, that such disposal shall be conducted in a
sanitary manner satisfactory to the state board of health."

Thus it will be seen that the requirement as to ownership
prior to June 1, 1943 was eliminated from the statute in
1953.

As it is now worded the statute is subject to the maxim,
which is said to be as ancient as the law itself, that a new



Opinions op the Attorney General 291

law ought to be prospective, not retrospective, in its
operation.

"Nova constitutio futuris formam imponere debet, non
praeteritis." 50 Am. Jur., Statutes, § 477.

Hence the only requirement as to time of ownership is
that the municipality shall own the land when it starts to
make use of it for dumping purposes with the state board
of health's approval.
WHR

County Court—Register in Probate and Cierh—Fees—
The fee under sec. 253.29 (2) (b). Stats., for a certificate
terminating a life estate is $1, and no further fee can be
lawfully collected under sec. 258.29 (2) (a). Stats.
Where the register in probate has made an overcharge

under sec. 253.29 (2), Stats., which is not discovered until
after he has turned the money over to the county treasurer,
who in turu has sent it to the state treasurer as required
by sec. 253.29 (3), Stats., the only way to obtain a refund
out of the state treasury is under sec. 20.06 (2), Stats.

November 10, 1954.

George F. Miller,

District Attorney,
Kewaunee County.

You have requested our opinion on the following two
questions:

1. Are the fees provided in sec. 253.29 (2) (a). Stats.,
applicable to proceedings for termination of a life estate?

2. lu the event the register makes an overcharge under
sec. 253.29 (2) and the error is not discovered until after
the register in probate has turned the money into the
county treasury and the county treasurer has turned the
same over to the state treasurer, what procedure is followed
to make reimbursement?

We concur in your conclusion that sec. 253.29 (2) (a) is
not applicable to proceedings for the termination of a life
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estate and that the proper fee is $1 under sec. 253.29

(2) (b).

Sec. 253.29 (2) (a) and (b) provides:

"(a) For filing a petition whereby any proceeding in es
tates of deceased persons is commenced, where the gross
estate or value of the property is ten thousand dollars or
less, a fee of three dollars; where the gross estate is more
than ten thousand dollars and under twenty-five thousand
dollars, a fee of six dollars; where the gross estate is
twenty-five thousand dollars or more, a fee of twenty-five
dollars. Such fees shall be paid at the time of the filing of
the inventory, or other documents, setting forth the value
of the estate in such proceedings. The fees fixed in this sub
section shall also be paid in survivorship proceedings and
in such survivorship proceedings the value shall be based
on the value of the property passing to the survivor or
survivors.
"(b) For a certificate terminating a life estate, one

dollar."

As you have pointed out, a proceeding to terminate a life
estate is not a "proceeding in the estate of a deceased per
son" within the meaning of sec. 253.29 (2) (a). No estate
or part thereof is transferred as in the case of a joint ten
ancy, and there would be no way of properly applying the
schedule of fees based on value of the property as set forth
in sec. 253.29 (2) (a). Moreover, that statute specifically
mentions estates and survivorship proceedings but omits
any mention of a certificate terminating a life estate. Un
der familiar principles of construction this impliedly ex
cludes the item not mentioned. Expressio unius est exclusio
alteHus.

Even more important is the fact that sec. 253.29 (2) (b)
sets up a specific charge of $1 for a certificate of tennina-
tion of a life estate. There is nothing in the legislative
scheme of treatment of the subject of fees set up by the
statute which would indicate any intention to single out
certificates of termination of life estates for the payment
of double fees, which would be the eifect if both paragraphs
of sec. 253.29 (2) were applied. Where a statute designed
to produce revenue is susceptible of two meanings, that
should be preferred which imposes the lighter burden. State
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ex Tel. Ahhot v. McFetridge, 64 Wis. 130, 24 N.W. 140. See
43 O.A.G. 177,178.

It is, therefore, clear that your first question must be
answered in the negative.
Your second question relates to overcharges made in er

ror in the collection of fees by the register in probate dur
ing the course of administering sec. 253.29, which errors
are not discovered until after the money has been paid into

the state treasury.

It is your suggestion that although there appears to be
no express statutory provision on it, this problem be handled
by having the register in probate deduct the overcharge in
his next settlement with the county treasurer and the
county treasurer in turn make the same deduction in his
next settlement with the state treasurer, with the appro
priate notations in the reports to show exactly what
happened.

Sec. 253.29 (3) provides:

"(3) The register in probate and the clerk of the county
court shall, on the first Monday of each month, pay into
the office of the county treasurer all fees collected by him
and in his hands and still unclaimed as of said day. Each
county treasurer of a county under 500,000 shall make a
report under oath to the state treasurer on or before the
fifth day of January, April, July and October of all fees
received by him under s. 253.29 (2) (a) to (f) up to the
fii'st day of each of said months and shall at the same time
pay 65 per cent of such fees to the state treasurer for de
posit in the general fund. Each county treasurer shall re
tain the balance of fees received by him under this section
for the use of the county. In counties having a population
of 500,000 or more all fees paid under this section shall
be kept for use by the county."

Sec. 20.06, Stats., provides in part:

"20.06 There are appropriated from the proper respec
tive funds, from time to time, such sums as may be neces
sary, for refunding or paying over moneys paid into the
state treasury as follows:

u* * *

"(2) Moneys paid into the state treasury in error; but
no such refund shall be made except upon the written ap
proval of the governor, secretary of state, state treasurer,
and attorney general."
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T^e record of the hearing before the joint oonimittee on
ftnance with reference to the purpose of subsec. (2) con
tains the following statement:

"Section 14 of the bill provides for repayment from the
treasury of moneys paid into it in error. It often happens
that a county treasurer or some other person pays money
into the state treasury erroneously. While it may be ever
so clear that in all justice such moneys should be repaid,
nevertheless under the constitution they cannot be paid un
til the legislature, by an act, authorizes such payment. This
is the reason why this committee and the legislature is con
stantly bothered with a lot of small bills which provide for
just such repayments. To adequately protect the interests
of the public, this section provides that no refund shall be
made except with the written approval of the Governor,
Secretary of State and State Treasurer. By Senator Bich-
ler: Would it not be well to also include the Attorney Gen
eral, because legal points may be involved? By Draftsman:
Yes, I think the suggestion is a good one and I will also in
clude the Attorney General in this list of state officials." Cf.
29 O.A.G. 329. (Emphasis supplied.)

While we know from discussions with representatives
of the municipal auditing and reporting division of the
state auditor's office and the state treasurer's office that the
practice you have suggested has been followed, we find no
express statutory authority for it, and there is some diver
gence of views among members of the staff of this office as
to the legality of the procedure.
As between two procedures, one of which is clearly pro

vided by statute, and the other of which exists by implica
tion if it exists at all, and which is debatable at best, we
advise that the express statute, sec. 20.06 (2), be followed.
WHR
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Public Assistance—County Administration—Child Wel
fare—county board may not divide the governmental
functions of administering state laws relating to child wel
fare between a children's board and a county department of
public welfare. It must either delegate the authority to a
children's board under sees. 48.29 to 48.31, Stats., or to the
county department of public welfare under sees. 46.22 (5)
(g) and 4^315, Stats.

November 10, 1954.

State Department of Public Welfare.

You inquire about a situation where a county is endeavor
ing to operate a program under which both a county chil
dren's board, established under sec. 48.29, Stats., and a
county department of public welfare, created under sec.
46.22, Stats., have functions in connection with child wel
fare services.

You report that the ordinance organizing the children's
board was adopted in 1945; and the resolution providing
for administration of child welfare services by the county
department of public welfare was enacted in 1953, to be
come effective January 1, 1954. In August of 1954, the
county board adopted another resolution that the children s
board "be continued with the powers and duties as stated
in sec. 48.30 of the statutes."
You have been requested to appoint two members of ttie

county children's board, and you ask:

"Does the State Department of Public Welfare have re
sponsibility to appoint two members in view of the fact that
"(a) This county now has two county agencies charged

with almost identical responsibilities, and
" (b) The county children's board is not carrying out tiie

responsibilities outlined in Stats. 48.30, since they have no
paid or voluntary operating staff, and since these functions
are being performed by the county agency organized under
Stats. 46.22?
" (c) A question has been raised whether a county board

can, under the statutes, create two county agencies with
identical administrative responsibilities."

It was pointed out in 43 O.A.G. 158, that the powers and
duties of counties in respect to welfare matters are wholly
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dependent on statute. The opinion was concerned with the
authority of a county to divide between a county depart
ment of public welfare and other agencies the functions de
scribed in sec. 46.22 (5), Stats., "any or all" of which the
county board may delegate to such department. It was con
cluded that the county might not divide between different
agencies the responsibility for administration of poor re
lief as described in sec. 46.22 (5) (b).
The legislative intent on the subject of child welfare serv

ices, however, requires a consideration of different statu
tory provisions.

Sec. 59.08 (9a), Stats., includes among the special pow
ers of the county board the authority to:

"Establish such agencies and employ such personnel as
It may deem necessary for the social welfare and protec-
tion of mentally defective, dependent, neglected, delinquent
and Illegitimate children within the county, fix the com
pensation of personnel so employed, and appropriate money
for such agencies and personnel; provided that the person
nel authorized to be employed hereunder may include the

welfare agency licensed under section
48.47. Nothing herein shall authorize any departure from
any of the provisions of any other statute relating to the
social welfare and protection of such children, nor to re
lieve any county from any obligation imposed by any such
statute, but any county board may provide additional facili
ties and agencies for the social welfare and protection of
such children."

Such power, according to sec. 59.08 (5), Stats., must be
carried out by ordinance.

Sec. 59.08 (9a) apparently gives a county the power to
provide as many additional facilities for child welfare as
it deems are called for by local conditions, provided it meets
all minimum requirements imposed by the legislature and
takes no action inconsistent with the statutory plan.

Sec. 48.29 (1), Stats., which is a part of the chapter of
the statutes entitled "Child Protection and Reformation,"
provides:

"The county board of any county whose population is
less than two hundred fifty thousand may by resolution es
tablish a county children's board for such county and may
thereafter discontinue such board by vote of a majority of
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all of its members at any regular meeting or at any special
meeting called for this purpose."

Sec. 48.30 (1) to (8), Stats., which was created by ch.
439, Laws 1929, enumerates the powers and duties of
county children's boards.

Later legislation, making provision for centralization of
county administration of welfare services, empowered
county boards to delegate to county departments of public
welfare the authority:

"To administer child welfare service under and subject
to the provisions of sections 48.29 and 48.30 and 48.315,
thereby administering the functions otherwise administered
by children's boards." (See sec. 58.55 (10), Stats. 1945,
created by ch. 383, Laws 1945.)

The use of the term "otherwise" in the foregoing provi
sion indicates that the legislature did not intend that the
administration of child welfare services, from a govern
mental standpoint, should be divided between two agencies,
particularly when read in connection with sec. 48.315,
Stats. 1945, also created by ch. 383, Laws 1945:

"If the county board of supervisors of any county shall
decide to have child welfare services administered by the
county public welfare department under provisions of sec
tion 58.55 (10), then such county department shall have all
of the powers and duties given to county children's boards
under sections 48.29 to 48.31 and be subject to all provi
sions thereof."

Sec. 58.55 (10) above quoted was later renumbered sec.
46.35 (10), but its provisions remained substantially the
same until the enactment of ch. 513, Laws 1953, which re
pealed sec. 46.35 and created sec. 46.22. The latter reads
in part:

"(5) The county board of supervisors may provide that
the county department of public welfare shall, in addition
to exercising the mandatory functions, duties, and powers
as provided in sub. (4), have any or all of the following
functions, duties and powers and such other welfare func
tions as may be delegated to it by such county board of
supervisors:

n* * *
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" is) To administer child welfare services including
services to children who are mentally defective, dependent,
neglected, delinquent, or illegitimate, and to other children
who are in need of such services. In administering child
welfare services the county agency shall be governed by the
following:
"1. The county agency may avail itself of the co-operation

of any individual or private agency or organization inter
ested in the social welfare of children in such county.
"2. The county agency shall administer and expend such

amounts as may be necessary out of any moneys which may
be appropriated for child welfare purposes by the county
board or donated by individuals or private organizations.

'3. Upon the request of the judge of the juvenile court,
the county agency shall investigate the home environment
and other factors in the life of any child brought to the at
tention of the court for alleged dependency, neglect, or de-
"^qu^ncy, and to assume guidance and supervision of any
child placed on probation by such court.
"4. Upon the request of the state department of public

welfare and under its direction, the county agency shall as
sume the oversight of any juvenile under parole from or
otherwise subject to the supervision of any state institution.
"5. The county agency shall, without being licensed pur

suant to s. 48.37 (2), have and exercise any additional pow-
eis and duties that are authorized for child welfare agen
cies under ss._ 48.35 to 48.38 except that the county depart
ment of public welfare shall not have authority to accept
permanent care, custody and control of any child, to place
children for adoption, or to place children in foster homes
in another state.
" (gm) The authority given to the county department of
j  under par. (g) to function as an authorizedchild welfare agency shall not be interpreted as excluding

agencies licensed pursuant to s. 48.37 from also exercising
such functions."

Oh. 513, Laws 1953, was enacted from Bill 589, A., which
was presented to the legislature with the following note to
sec. 46.22 (5) :

"Permits the county board at its option to set up child
welfare services within the county department of public
welfare as they have heretofore been authorized to do under
sec. 46.35 (10)."

The note indicates that, in consolidating and revising the
provisions, the legislature did not intend substantially to
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change the situation which existed under the provisions of
sec. 46.35 (10), i.e., that there should be a single agency
charged with administration of the services.

If the county board decides to have the services admin
istered by the welfare department, that department shall
have the "additional powers and duties given county chil
dren's boards under s. 48.30 (1) to (8)"; or, in other
words, all the functions which would "otherwise" be ad
ministered by the children's board.
The legislature apparently desired to avoid the confu

sion which might arise if two governmental agencies were
to share the responsibility for administration of the same
services.

That intent seems to be further borne out by the provi
sions of sec. 46.22 (5) (g) 1 which authorizes the county
agency to avail itself of the co-operation of any "individual
or private agency or organization interested in the social
welfare of children"; while the ensuing provisions refer
specifically to the public agencies with which the depart
ment is to deal in its administrative work, but do not in
clude children's boards.

It is my opinion that under the present statutes the
county board may elect to have the child welfare services
administered either by the county department of public wel
fare or by a county children's board, but may not divide
the statutory functions and responsibilities between the
two. . j j u
On the premise that the functions cannot be divided be

tween agencies, there remains the question which agency
is charged with administration of child welfare services
under the ordinances and resolution submitted. In April,
1954, the county board, to clarify its earlier action, amended
the 1953 ordinance to provide in part:

"The C County Welfare Department shall upon the re
quest of the County or Juvenile Court, the District Attor
ney or the State Department of Public Welfare investigate
conditions pertaining to Child Welfare, administer the child
welfare services under and subject to the provisiom of
Section UB.B15 of the Wisconsin Statutes, thereby Mmin-
istenna the functions otherwise administered by the
County Children's Board and other licensed child welfare
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agencies, including services to children who are mentally
defective, dependent, neglected, delinquent or illegitimate,
2 * IS Pi children who are in need of such services.* * *" (Emphasis supplied.)

The phrase upon the request of" the various enumerated
agencies appearing in the first part of the sentence does
not appear to be intended as a qualification or condition to
the deleption of authority, but rather as a designation of
the officials who are entitled to avail themselves of the de
partment's services. The ordinance used the statutory ter
minology of sec. 46.35 (10) of the 1951 statutes, including
the phrase "thereby administering the functions otherwise
administered by county children's board," which shows that
it was intended to conform to the statutoiy plan, and to sub
stitute the welfare department for the children's board If
duly enacted by "a majority of all of" the members at a
regular or duly called meeting (sec. 48.29 (1)), the ordi
nance had the effect of discontinuing the children's board
as the governmental administrative agency.
In August 1954, the county board passed the following

resolution:

No. 1 of the April 1954 meeting has cansed some confusion concerning the existence
powers and duties of the Childrens Board of C County;

pursuant to a resolution of the County Board
Statutes.

finnfn^^n Childrens Board has been func-
si??pd J ^ materially as-arising from dependent, neglected
2? ■ 2 f^hildren and its continuance is very muchdesired ^^ ̂ he Juvenile court judge because of the assist
ance such Children s Board gives him
"NOW THEREFORE, Be It Resolved, by the Board of

Supe^isors of 0 County that the ChildreL Board of C
in Sep48'30 o?tte Statate'" '
The resolution does not expressly repeal the earlier ordi

nance nor modify the powers there conferred on the welfare
department. It purports to give the children's board the
powers enumerated in sec. 48.30 which, by sec. 48.315 are
conferred on the welfare department when the county
board authorizes it to administer child welfare services.
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In accordance with my statutory interpretation, the reso
lution is ineffectual unless it may be regarded as repealing
the earlier action.

It is pointed out in 37 Am. Jur. 835, that: "Ordinarily, a
municipal ordinance cannot be amended or repealed by a
mere resolution."

It is not, I believe, necessary for the purposes of this
opinion to consider whether there are any circumstances
under which an ordinance might be repealed either par
tially or completely by a subsequently enacted resolution.
The Wisconsin supreme court said in Wisconsin Gas &

E. Co. V. Fort Atkinson, 193 Wis. 232, 244, 213 N.W. 873,
52 A.L.R. 1033, that the "only substantial difference be
tween a resolution and an ordinance apart from the sub
ject to which it shall apply is that the one is required to be
published subsequent to its passage and the other is not";
but at the same time it quoted from authorities recogniz
ing that in common understanding an ordinance prescribes
a permanent rule or regulation whereas a resolution is re

garded as an act of less solemn nature used to deal with a
situation of more temporary character, or a declaration of
policy or intent. See also 30 Words & Phrases 150, et seq.
In view of the fact that the resolution here involved did

not provide expressly for amendment or repeal, and in view
of the fact that implied repeals of ordinances are not favoi*ed
(State ex rel. Milwaukee v. Mihvaukee E. R. & L. Co., 144
Wis. 386, 129 N. W. 623, 140 Am. St. Rep. 1025), the fact
that the later action was by resolution is an indication that
it was not intended by the county board to repeal the earlier
ordinance.

We need not consider, either, at least in the absence of
further clarifying action of the county board, whether a
children's board might be continued as an advisory agency,
or in the capacity of a licensed welfare agency under the
opening paragraph of sec. 48.30. The terms of the resolu
tion indicate that the board was to have the administrative

functions prescribed in sec. 48.30 (1) to (8), which had al
ready been delegated to the county department of public
welfare by ordinance, in conformity to the statutory plan.
It i« not in proper form to be considered an exercise of the
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powers conferred by sec. 59.08 (5) and (9a). The later
resolution relating to the children's board is, therefore, a
nullity for all practical purposes.
Your question is specifically answered in the negative.

BL

Schools and School Districts—Temporary Borroiving—1.
If a school district is indebted to the extent of its 5 per cent
constitutional debt limit:

(a) The district may not borrow under sec. 67.12 (8),
Stats., against any part of the current tax levy before the
tax roll has been delivered to the local treasurer for
collection.

(b) If tax roll has been delivered to local treasurer for
collection, district may borrow under sec. 67.12 (8) up to
50 per cent of estimated receipts for operation and main
tenance but not to exceed 100 per cent of the amount in
cluded in tax levy for such purpose.
(c) District may not borrow under sec. 67.12 (8) at

any time against unpaid state aids or tuition claims or
transportation claims.

2. The foregoing conclusions would not be changed by
the fact that the school district had taken action appropriat
ing anticipated receipts to retire loan made under sec.
67.12 (8).

November 12, 1954.

G. M. Matthews,
Commissioner of Banks.

You have requested an opinion which will supply answers
to the following questions:

"1. If a school district of Wisconsin has negotiated long
term loans, temporary loans, or a combination of both equal
to its 5% debt limitation may it negotiate additional tempo
rary loans under Section 67.12 (8)—
"(a) During that period of the year after the tax levy

has been voted by the district but prior to the time when
the tax roll has been delivered to the local treasurer for
collection?
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"(b) After the tax roll has been delivered to the local
treasurer for collection?
"(c) During any period of the year when the school dis

trict has receivables due and payable in the form of non
resident tuition fees?
"2. If your decision is 'No' in the case of either (a), (b)

or (c) above would the fact that the school district has
taken action appropriating a sufficient amount of the an
ticipated receipts to retire the temporary loans change the
result?"

Art. XI, sec. 3, of the Wisconsin constitution provides
in part:

"* * * No county, city, town, village, school district, or
other municipal corporation shall be allowed to become in
debted in any manner or for any purpose to any amount,
including existing indebtedness, in the aggregate exceeding
5 per centum on the value of the taxable property therein,
to be ascertained by the last assessment for state and
county taxes previous to the incurring of such indebted
ness * * *. Any county, city, town, village, school district,
or other municipal corporation incurring any indebtedness
as aforesaid, shall, before or at the time of doing so, pro
vide for the collection of a direct annual tax sufficient to
pay the interest on such debt as it falls due, and also to pay
and discharge the principal thereof within 20 years from
the time of contracting the same * * *."

Sec. 67.12 (8), Stats., as amended by ch. 122, Laws 1953,
provides:

"The school board of any school district operating under
the district system may on its own motion, made and prop
erly recorded at a lawful board meeting, borrow money in
such sums as are needed to meet the immediate expenses
of maintaining the schools in such district during the cur
rent school year. No such loan or loans except loans made
by town boards to school districts shall be made to extend
beyond September 1 of the following year nor to an amount
exceedifng one-half the estimated receipts for the operation
and maintenance of the school for the current school year
in which the loan is made, as certified by the state super
intendent of schools and the local school clerk. Such bor
rowing may be done any time after the tax for operation
and maintenance of the school for the current school year
has been voted to be collected on the next tax roll and such
estimated receipts have been so certified. All such loans
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shall be evidenced by lawfully authorized and drawn school
orders, each order, when paii to be receipted and returned
to the treasurer of the board."

Upon numerous occasions our supreme court has con
sidered and construed the first paid; of art. XI, sec. 3, of the

Wisconsin constitution which is quoted above. A number

of those cases will be discussed in chronological order. The

earliest case was that of Hebard v. Ashland County, 55 Wis.

145, 147, 12 N.W. 437, in which said county sought to in

cur an indebtedness for building a courthouse and to re

deem county orders for the payment of which there was

no money in the treasury, all at a time when the county in

debtedness exceeded 5 per cent of the value of the taxable
property therein. The court held that under those circum

stances the county could not incur a further indebtedness
for building a courthouse or for any other purpose and

said:

"* * * The language of that provision could not be made
plainer, and will not admit of any construction beyond its
ordinary meaning. The prohibition is, that 'no county, etc.,
shall be allowed to become indebted in any manner, or for
any purpose, to any amount, including existing indebted
ness, in the aggregate exceeding five per centum on the
value of the taxable property therein, to be ascertained,'
etc. This is the first case in which this court has been called
upon to consider and apply this constitutional provision,
and at this time it is inconceivable how diverse opinions
can be formed of its meaning; but the scrutiny, ingenuity
and ability for critical analysis of the bar may hereafter
discover some possible meaning beyond what now appears
to be so clearly expressed. Arguments of convenience, of
policy, or of present necessity, should not be allowed, by
loose construction, to weaken the force or limit the extent
of a constitutional prohibition so necessary and so benefi
cently intended. The same provision is in the constitution
of the state of Iowa and that of the state of Illinois, and
we fully concur in the decision of the supreme courts of
those states as to the extent of the prohibition; but, in
doing so, we neither concur in nor dissent from the deci
sions of those courts as to the power of a municipal cor
poration, notwithstanding the prohibition, to pledge or
anticipate the revenue already provided for by the levy of
taxes, as that question is not before us. * * *"
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One of the earliest cases, and what is probably still the
leading case, was that of Earles v. Wells, 94 Wls. 285, 298,
68 N.W. 964. In that case the court stated:

"* * * So long as the current expenses of the munici
pality are kept within the limits of the moneys and assets
actually in the treasury, and the current revenues collected
or in process of immediate collection, the municipality may
be fairly regarded as doing business on a cash basis, and not
upon credit,—even though there may be for a short time
some unpaid liabilities. In other words, a municipality's
capacity for doing business on such cash basis, with out
standing liabilities, is necessarily measured by the amount
of cash on hand and the available assets and resources read
ily convertible into cash to meet the payment of such lia
bilities as they become due. But the moment an indebtedness
is voluntarily created 'in any manner or for any purpose,'
with no money nor assets in the treasury, nor current rev
enues collected or in process of collection for the payment
of the same, that moment such debt must be considered in
determining whether such municipality has or has not ex
ceeded the constitutional limit of indebtedness * *

In State ex rel. Marinette, T. & W. R. Co, v. Tomahawk

Common Council, 96 Wis. 73, 93, 71 N.W. 86, the court
held:

"In order to ascertain the amount of the indebtedness of
the city existing at the time the railroad was completed
and the bonds were required to have been delivered, so as
to detei-mine whether, after deducting such indebtedness
fi'om five per centum on the assessment of 1895, as equal
ized by the city board of review,—that being the limit of
indebtedness the city has power to contract, under the
amendment to sec. 3, art. XI, of the constitution,—^the city
had power to issue the bonds in question, not only muni
cipal bonds, but all forms of city indebtedness, must be de
ducted, except warrants for money actually in the treasury
and contracts for ordinary expenses within the current rev
enue. * * *"

See also Doon v. Cummins, 142 U.S. 366.

The court indicated in the Marinette case and also in the

case of Crogster v. Bayfield County, 99 Wis. 1, 74 N.W.
635, that it regarded the Earles case decision as being
sound.
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In Rice v. The City of Milwaukee, 100 Wis. 516, 521, 73
N.W. 341, it was unsuccessfully argued that the city could
offset anticipated revenue from liquor licenses and from a
tax or license from the street railway company against in
debtedness. In reviewing the argument, the opinion held:

"* * * Earles v. Wells, 94 Wis. 285, is appealed to as sus
taining the claims that these items may be considered as
'revenues in process of immediate collection,' and 'available
assets and resources,' convertible into cash, which may be
considered as offsets against the city's debt. As already
noted, the moneys to be .derived from these sources are en
tirely indefinite and uncertain. They were not in the pro
cess of collection, and could be collected only at the will of
parties who sought privileges for which license charges
were made, and for that reason could not be considered as
available assets or resources. The 'revenues' mentioned in
this decision had reference only to such revenues as the
corporation had levied, and had a legal right to enforce,
regardless of any one's will or pleasure. The 'available as
sets and resources' referred to means tangible property in
the treasury, legally available, and properly applicable to
the payment of debts, and readily convertible into money
for that purpose. Were this not so, it appears from the rec
ord that the money reasonably expected to be derived by
the city from licenses, etc., had been anticipated in the an
nual budget. This document shows that the actual financial
needs of the city had been reduced by the exact amount esti
mated as coming from these sources. It therefore seems
clear that these unknown and unascertained items of in
come should not and cannot be considered as offsets against
the city's indebtedness. * * *"

In Balch v. Beach, 119 Wis. 77, 82, 95 N.W. 132, the de
cision interpreted certain language found in the Earles case
as follows:

"The theory invoked by counsel in support of the first
proposition, as regards what constitutes assets to be
counted against liabilities of a municipality in detennining
whether, in respect to the latter, the constitutional limita
tion to incur the same has been exceeded, was formulated
by this court in Earles v. Wells, 94 Wis. 285, 68 N.W. 964,
in these words: 'Money and assets in the treasury, and
current revenues collected or in process of immediate col
lection.' That has since been several times approved. State
ex rel. M., T. & W. R. Co. v. Tomahawk, 96 Wis. 73, 93,
71 N.W. 86; Crogster v. Bay field Co. 99 Wis. 1, 74 N.W.
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685, 77 N.W. 167; Rice v. Milwaukee, ICQ Wis. 516, 521, 76
N.W. 341. In the last case cited it was held that the rule
under discussion must be restrained to its specific meaning.
Taxes in immediate process of collection do not include
taxes merely voted. Taxes are not in immediate process of
collection till the tax roll shall have been placed in the
hands of the proper collecting officer with authority to re
ceive, and with the right of the taxpayer to pay, the tax."

See Herman v. The City of Oconto, 110 Wis. 660, 86
N.W. 681.

In Riesen v. School District, 192 Wis. 283, 292, 212 N.W.

783, the court said:

"The disb'ict had made some temporary loans for which
it had anticipated its revenues for the ensuing year. These
amounts were likewise indebtedness within the constitu
tional limitation. The constitution prohibited the district
from becoming 'indebted in any manner or for any purpose
to any amount' in excess of five per cent, of the assessed
valuaUon. Earles v. Wells, 94 Wis. 285, 297-299, 68 N.W.
964; State ex rel. Marinette, T. & W. R. Co. v. Tomahaivk,
96 Wis. 73, 93, 71 N.W. 86; Riesen v. School Dist. 189 Wis.
607, 208 N.W. 472, 474."

An examination of the record and briefs in this case dis

closed the fact that the temporary loans had been made by
the school district under the provisions of sec. 67.12 (1),
(2), (3),%nd (4) of the statutes of 1923. Under sec. 67.12
(2) the school district was obliged to levy a tax to provide
for the payment of each of the loans which were made be
tween September 30 and November 5, 1924. Hence, it is
not entirely clear what the court meant when it said that
the district "had anticipated its revenues for the ensuing
year" because the loans presumably would be paid from the
proceeds of the taxes levied before or at the time that each
of the loans was made rather than from taxes levied at the

regular school meeting in connection with the adoption of
the annual budget.
In 22 O.A.G. 628, 629, the following opinion was ex

pressed :

"Sec. 67.12 (8), Stats., as amended by ch. 127, Laws
1933, authorizes the school board of any school district op
erating under the district system to temporarily borrow
money in such sums as are needed to meet the immediate
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expenses of maintaining the schools in such distriot, no
such loan or loans to extend beyond the first day of May fol
lowing nor to an amount exceeding one-half the 'estimated
receipts as certified by the state superintendent of schools
and the local school clerk.'
"The term 'estimated receipts/ etc., plainly refers to the

estimated annual income which it is anticipated the school
district will receive during the school year in and for which
the loans are made, including state aid and local school
taxes, and the apparent purpose of authorizing such loans
to be made is to enable the district to finance the mainte
nance of its schools in advance of the realization of such
anticipated income. Obviously the term in question does
not include school district funds tied up in a closed bank.
Such funds do not represent anticipated income. Instead
they represent past income, actually realized, but which is
presently unavailable. Furthermore, as you suggest, school
district funds tied up in a closed bank should not in any
event be included in 'estimated receipts' for the reason that
it is extremely uncertain what proportion, if any, of such
funds will be released to the district during the year."

In 28 O.A.G. 569, 569-570, it was stated:

"You are advised that a school district may borrow un
der sec. 67.12, subsec. (8) for current and ordinary ex
penses without regard to the constitutional limitation above
set forth provided that it can fairly be said that such bor
rowing can be repaid within the limits of monies and as
sets actually in the treasury or from current re^nues col
lected or in process of collection. The theory then is that the
municipality or school district may be fairly regarded as
doing business on a cash basis and not upon credit—even
though there may be for a short time some unpaid lia
bilities. Earles v. Wells, et al, 94 Wis. 285.
"But the foregoing marks the limits of such borrowing.

In the same case the court said:
" '* * * But the moment an indebtedness is voluntarily

created "in any manner or for any purpose," with no money
nor assets in the treasury, nor current revenues collected
or in process of collection for the payment of the same, that
moment such debt must be considered in determining
whether such municipality has or has not exceeded the con
stitutional limit of indebtedness.' (p. 299)
"This language was quoted with approval in Crogster v.

Bay field Co., et al., 99 Wis. 1 and Rice v. City of Milwaukee,
et al., 100 Wis. 516. In the last cited case the court says:
" '* * There is no disposition to enlarge the rule as

there laid down.' (p. 519)
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"Nor can we find any case where the court has ever indi
cated that there is any disposition to enlarge the rule. But
within the limits of the rule, a school district may borrow
for temporary purposes under sec. 67.12, subsec. (8) with
out regard to the constitutional limitation of Art. XI, sec.
3 above quoted."

In Prueher v. Bloomer, 241 Wis. 17, 4 N.W. 2d 186, the
court again cited with approval the foregoing quotation
from the Earles case and announced that the views ex

pressed in that quotation were "well established."
In Walker v. Joint School District, 255 Wis. 475, 479, 39

N. W. 2d 382, it was said:

"The argument that a municipality may operate on a so-
called 'cash basis' regardless of the debt limitation estab
lished by the constitution, based upon Earles v. Wells
(1896), 94 Wis. 285, 68 N.W. 964, is without merit. In that
very case the constitutional provision was applied and the
loan was held invalid. That too was an effort to escape the
operation of the constitutional provision.
"It is further argued that the 'cash basis' sphere of

municipal activities is needed to permit current operations
when tax collections are delayed and without regard to the
debt-limit provision of the constitution. This strikes us as
being an argument that the constitutional provision should
be observed only when it is not needed. * * *"

Under the case of Earles v. Wells, supra, an indebtedness
would not be created when the municipality borrows money
under sec. 67.12 (8), Stats., for current expenses only if
such borrowing is "within the limits of the moneys and as
sets actually in the treasury, and the current revenues col
lected or in process of immediate collection." In such a case
the municipality would be regarded as doing business on
a cash rather than a credit basis, and no debt within the
meaning of art. XI, sec. 3 of the Wisconsin constitution
would be created by such borrowing. As the court said "In
other words, a municipality's capacity for doing business
on such cash basis, with outstanding liabilities, is necessar
ily measured by the amount of cash on hand and the avail
able assets and resources readily convertible into cash to
meet the payment of such liabilities as they become due."
In the case of Rice v. Milwaukee, supra, the court, in

speaking of the Earles case, said that: "The 'revenues' men-



310 Opinions op the Attorney General

tioned in this decision had reference only to such revenues
as the corporation had levied, and had a legal right to en
force, regardless of any one's will or pleasure" and that,
"The 'available assets and resources' referred to means

tangible property in the treasury, legally available, and
properly applicable to the payment of debts and readily con
vertible into money for that purpose."
In the case of Balch v. Beach, supra, the court said that

"current revenues » * * in the process of immediate collec
tion" did not include current taxes until the tax roll had
been placed in the hands of the collecting officer with au
thority to receive, and with the right of the taxpayer to pay,
the tax. In Wisconsin this is, in most municipalities, around
the first business day of the calendar year.
The foregoing quotation from the Walker case, supra,

could be interpreted to mean that even after the tax roll has
been delivered to the local treasurer for collection the cur

rent tax levy is not a proper offset until the taxes are actu
ally received in cash. If such a holding had been intended,
however, it would seem that the court would have overruled
or at least modified some of its former decisions, including
the case of Earles v. Wells, supra, Which was specifically
mentioned in the Walker case. Until the court speaks more
plainly upon the subject, it is my conclusion that the Walker
case should not be interpreted as overruling the current tax
levy offset sanctioned in the early cases. The Walker deci
sion, however, again indicates that the court still feels as it
did in the Rice case, supra, that, "There is no disposition to
enlarge the rule" as laid down in the Earles case.

State aids are paid to school districts by the state upon
certification of the superintendent of public instruction,
pursuant to the provisions of sees. 20.25, 40.70, and 40.71
of the statutes of 1953. Such aids are paid upon the basis of
the operation of the school by the district as disclosed in the
annual report which the school district files with the state
superintendent of public instruction, pursuant to sec. 39.02
(19), Stats. Since this report cannot be made until after the
end of the school fiscal year on June 30, state aids are paid
upon the basis of the report for the prior school year. Due
to the time involved in processing the annual reports and to
the further fact that, until all of the reports are processed.
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the amount of state aid which each district will receive can
not be determined because the state aid must be prorated
if the total aids to all districts exceed the available appro
priation, the state aids actually are paid in January or Feb
ruary of the calendar year next succeeding the school year
covered by the report. This means that, from the start of
school operations in September until January or February
of the next calendar year, state aid is not available to the
district for the purpose of paying its current expenses.

Possibly it was this fact which motivated the creation of
sec. 40.71 (2a), Stats., which provides that on or after
July 15 a district may make application to the state super
intendent of public instruction for an advance payment of
up to 75 per cent of the state aid payable to such district,
which may be paid if the state superintendent determines
that need therefor exists and the district's annual report
for the previous year has been filed and processed. The 75
per cent limit may have been inserted to prevent an over
payment of state aids in the event that a proration of aids
subsequently becomes necessary.
The question arises whether this authorization for a 75

per cent advance payment of state aid to a district may be
deemed to be "in the process of collection" to the extent of
such 75 per cent, or any lesser percentage, at some time
prior to the actual payment thereof in January or Febru
ary of the next calendar year. As indicated previously, the
filing by the school district of an application for the advance
payment, the filing and processing of the annual report, and
the determination by the superintendent of public instruc
tion that a need exists for such advance payment are all
conditions precedent to the actual payment thereof. Until
there has been compliance with all of the conditions prece
dent, the receipt of the advance payment is a contingent and
not an absolute right. Until all of the conditions precedent
have been fulfilled, there would be no figure established as
the amount of the state aid which the district would re
ceive until all of the claims for state aid had been process^
and totaled in order to ascertain whether they could be paid
in full or upon a pro rata basis.

If all of the conditions precedent to the making of the
75 per cent advance payment have been fulfilled, such ad-
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vance payment can then be paid in full. Obviously, the
school district could improve its financial condition more by
taking the entire amount of the 75 per cent advance than
by treating such anticipated advance as an estimated re
ceipt and borrowing a percentage thereof under sec. 67.12
(8). After the entire 75 per cent advance has been taken,
the exact amount of the balance of the state aid still would
be uncertain. It is my view that state aid payments do not
have that status which would entitle them to be considered
^ in process of collection" until the exact amount thereof
is determined, which can be done only when all of the state
aid claims have been processed. When this point is reached,
the claims are paid and there is no necessity for attempting
to borrow against them under sec. 67.12 (8).

Tuition claims are paid to a school district by parents, by
the state, by the county, or by other municipalities pursu
ant to the provisions of sees. 40.654, 40.655, 40.657, and
40.91, Stats. 1953. The question arises whether these tuition
claims may be said to be "in process of collection" at any
time prior to the delivery of the tax rolls in which the same
are included.

So far as nonresident tuition claims for elementary
grades are concerned, they would appear to be in the nature
of open accounts receivable. They are either directly against
the school district in which the pupil resides, against the
parents of the pupil, or, in special cases, against the county
or the state.

On the other hand, there does not appear to be a direct
claim against the school district or a municipality for non
resident high school tuition. In some unusual situations,
there may be some direct claims for such tuition against
the parents or the state or county but the majority of such
claims would fall in the same category as the aforesaid
claims for nonresident tuition for elementary grades. Sec.
40.91 provides that the school district in which the non
resident pupil attends school shall file a claim for the tui
tion with the county clerk before August 1 each year. When
all of such claims have been adjusted and established as pro
vided in said statute, the county clerk then apportions the
total thereof to the several municipalities in the county
which have territory therein which is not in a high school
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district, upon the ratio of the amount of the valuation of
such non-high school district property in such municipality
to the total non-high school district property in the county.
This amount is certified to the municipal clerk who spreads
it over the property in the municipality which is not in a
high school district, and the same is entered on the next tax
roll and collected when and as other taxes are collected.
When such taxes are collected, the school district ultimately
receives its proportionate share of the high school tuition.
It is noted that sec. 40.91 (5) (c) provides that where no

part of a municipality forms a part of a high school dis
trict, the municipality may pay the high school tuition tax
certified to it by the county clerk from surplus funds on
hand rather than put it into the tax rolls.
The claim of a school district for transportation fur

nished tx) nonresident high school pupils is handled in much
the same manner as a claim for nonresident high school tui
tion. The claim is filed by the school district with the county
clerk through whom it is spread upon the local tax rolls
over property not in a district operating a high school. Sec.
40.56 (2), Stats. 1953.

It seems to me that if the taxes levied by the municipality
itself cannot be considered to be in the process of collection
until the tax roll has been delivered to the treasurer, then
likewise the school district taxes and the taxes for nonresi
dent high school tuition and transportation are in the same
category so that none of them may be considered to be in
the process of collection until the tax roU is delivered to the
treasurer for collection purposes.

State aids and claims for tuition and transportation
which are to be paid to a school district at some future date
undoubtedly are potential assets of the district. However,
there is no indication that our coui't would consider these
uncollected assets to be constructively in the treasury or

"current revenues in process of immediate collection."
Hence, they may not be counted as offsets against exist

ing indebtedness or proposed indebtedness of the district
at any time until they have actually been received by the
district.
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Therefore, in answer to your first question, if a school
district is indebted to the extent of its 5 per cent constitu
tional debt limit:

(a) The district may not borrow under sec. 67.12 (8)
against any part of the current tax levy after such tax levy
has been voted by the district but prior to the time when the
tax roll has been delivered to the local treasurer for
collection.

(b) After the tax roll has been delivered to the local
treasurer for collection, the district may borrow under sec.
67.12 (8) up to 50 per cent of the estimated receipts for
the operation and maintenance of the school for the cur
rent school year as certified by the state superintendent of
public instruction and the local school clerk but not to ex
ceed 100 per cent of the amount included in the current tax
levy for operation and maintenance of schools.
(c) The district may not borrow under sec. 67.12 (8),

at any time, against state aids, tuition claims, or trans
portation claims which may be due to the district but
unpaid.
In view of the answers which have been given to the sev

eral parts of the first question, it becomes necessary to dis
cuss the second question which you have submitted. In the
Rice case, supra, the court said that the "available assets
and resources" not only should be in the treasury but should
be "legally available, and properly applicable to the pay
ment of debts." In the Riesen case, supra, p. 290, the court
said:

"It appears that the school district prepared each year
a budget of the funds required to maintain the school for
the ensuing year, and that taxes were accordingly levied
for school maintenance. This the district was required by
statute to do. Sec. 40.25, Stats. The taxes so levied and col
lected were put into what was known as a general fund.
The district kept only one cash account, and into this ac
count all the funds of the district were intermingled.
"It is the contention of the appellants that the cash in

the general fund at the date of the contracts sued upon was
available as an offset against the district's indebtedness.
This was equivalent to the assertion that the district might
use the taxes levied for maintenance and operation of the
school to build school houses and then be without funds to
operate the schools. Sec. 40.26, Stats., provides:
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" 'When lawfully directed by the electors the board shall
purchase or lease the site for a school house designated by
the district, build, hire or purchase a school house out of the
funds provided for that purpose, and sell and convey any
site, school house or other property of the district.'
"Here is a clear legislative expression that school houses

are to be built out of funds provided for that purpose, and
the funds provid^ for maintenance and operation cannot
be diverted to the purpose of building school houses. Nevil
V, Clifford, 63 Wis. 435,443, 24 N.W. 65.
"It appears that money was advanced out of the general

fund, wWch belonged to the funds for maintenance and op
eration of schoo'ls, for the purpose of paying other obliga
tions of the district. In setting up the account the account
ant charged these amounts as liabilities to the district, that
is to say, the district was obligated to maintain and operate
the schools and was entitled to a return of the funds so ad
vanced for other purposes. The trial court held, and we
think properly so, that the funds so diverted should be re
turned to the fund for maintenance and operation, and that,
therefore, they constituted a liability of the district."

Because of this language and the fact that there is no
provision in sec. 67.12 (8) which specifies that all or any
part of the "estimated receipts," whether in the form of
state aids, tuition payments, or tax payments, shall be seg
regated and kept in a separate fund for the purpose of pay
ing the loan, it has been suggested that it is advisable to
have the school district appropriate the tax revenues or
other estimated receipts for the purpose of paying the loan
so that the funds which should be used for that purpose will
be available therefor and will not be diverted. It is possible
that as a matter of law the funds raised by taxation for
operation and maintenance must be used only for that pur
pose, in which case the resolution would seem not to have
much legal effect, or that, notwithstanding such a resolu
tion the school board might have the right to divert some of
the money to another purpose, at least temporarily, by the
adoption of another resolution pursuant to sec. 65.90, Stats.,
a budget law which was not in effect when the Riesen case
was decided.

Granting, without deciding, that the adoption of such a
resolution might be advisable, such action would only be
taken to fulfill a supposed condition precedent to the offset
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approved by the court under the Eo/rles and Balck cases.
Such a resolution could not operate to enlarge the authority
of the schoo'I district to borrow as indicated in the answer
to the several parts of question 1. Hence your second ques
tion must be answered in the negative.

This office has been requested to answer a question simi
lar to your question 1 (c) except that it relates to state aids
rather than tuition fees. Hence, this opinion has been en
larged to cover state aids as well as tuition fees in order to
avoid the issuance of another opinion relating to state aids
which would duplicate much of the material contained
herein.

JRW

Physicians and Surgeons—License Requirements—State
board of medical examiners has considerable discretion as
to how it may satisfy itself that an applicant for a license to
practice medicine and surgery has completed a preliminary
education equivalent to graduation from an accredited high
school required by sec. 147.15, Stats. The board is not re
quired to examine the applicant in high school subjects and
it would be justified in accepting the statement of the ac
credited college or professional school attended by the ap
plicant or the determination of the university of Wiscon
sin extension division or any other reliable agency versed
in evaluating high school education.

November 16,1954.

Dr. Thomas W. Tormey, Jr., Secretary,
State Board of Medical Examiners.

Our attention is directed to that part of sec. 147.15,
Stats., which reads:

"* * * Applicants for license to practice medicine and
surgery shall present satisfactory evidence of good moral
and professional character, and of having completed a pre
liminary education equivalent to graduation from an ac
credited high school of this state, and also a diploma from a
reputable professional college. * * *"
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The question of what is necessary to establish the com
pletion of "a preliminary education equivalent to gradua
tion from an accredited high school of this state," is raised
in the case of a prospective applicant for a license who is
presently enrolled in a college of another state where he is
completing his pre-medical education. This college is duly
accredited by the Association of American Medical Col
leges. The student, who is doing excellent work in college,
was admitted, however, after completing only 3 years of
high school work and upon the basis of his excellent stand
ings for 3 years' work. The college in question, because of
his fine work, proposes to grant him his bachelor's degree
upon completion of the regular curriculum even though he
does not actually have a high school diploma.
An accredited medical school where he proposes to enroll

has inquired whether this individual will qualify for a li
cense under sec. 147.15 after he has satisfactorily completed
his medical education, and whether the taking of a high
school equivalency test will be necessary.

Unlike some other statutes, sec. 147.15 is silent on the
matter of establishing the equivalency of the high schod
education. As an example of another type of statute, atten
tion is called to sec. 158.10 (4) relating to an eighth grade
education for barbers which provides for "an equivalent
education as determined by the state board of vocational
and adult education or the extension division of the univer

sity of Wisconsin."
Under sec. 147.15 it is presumably up to the state board

of medical examiners to determine what is satisfactory evi
dence of having completed a preliminary education equiva
lent to high school graduation, and its discretion reasonably
exercised should be final.

Actually the requirement in question is now somewhat
anachronistic, although it was no doubt of importance in
earlier days when medical schools accepted students with
only a high school education or less. The mere suggestion
that one who has today completed the requirements for a
bachelor's degree in an accredited college and a doctor's de
gree in an accredited school of medicine could lack the
equivalent of a high school education comes as somewhat of
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a shock. No doubt the pre-medical school or college satisfied
itself that the student had the equivalent of a high school
education or it would not have admitted him. There is a

growing tendency among some of the more progressive col
leges and univei'sities to accelerate the education of unusu
ally capable students without requiring that they go through
paces of a traditional 4-year high school course, and the
reports on these experimentations are apparently quite
encouraging. This is merely a modem extension of the old-
time practice in grade school of letting a bright student skip
a grade. So far as we know, no one ever raised the point
that such a person lacked an eighth grade education.
No good reason suggests itself today for retaining the

high school education requirement in sec. 147.15. This could
well be left to the pre-medical colleges and medical schools,
but as long as it is in the statute it may not be ignored but
must be met in some way to the satisfaction of the board
of medical examiners. The call of the statute could be met
in various ways. For instance, the board would be justified
in accepting a statement or certificate from the pre-medical
school or medical school that the individual in question has
the equivalent of a high school education, or if it desired,
the board could insist that the applicant present a certifi
cate from the extension division of the university of Wis
consin certifying that the applicant has satisfactorily
passed equivalency tests given by the university.

Certainly it was never intended that the board of med
ical examiners should itself give examinations to determine
the equivalency. With all due respect to the board, it is
probably fair to state that it has no special experience or
qualifications for giving examinations in high school
subjects.

It should be noted that the statute does not specify how
the equivalent education is to be obtained, nor does it pre
scribe the length of the course. All that the board needs to

have established to its satisfaction is that somehow and in

some way the applicant has acquired the equivalent of a
high school education. The word "equivalent" as used in
statutes relating to education means equal in worth or
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value, force, power, effect, import and the like. Knox v.
O'Brien, 7 N.J. Super. 608, 72 A. 2nd 389. How the indivi
dual acquires it is of no particular significance.
WHR

Courts—Clerk's Fees—Under sec. 301.245, Stats., it is
not the duty of the justice of the peace from whose court a
case is transferred to collect the suit tax and clerk's fees for

the court to Which the case is transferred.

In such case it is the duty of the clerk of court to which

the case is transferred to collect the fees or suit tax before

filing the papers.
In such case the clerk's fee under sec. 59.42 (2) (c),

Stats., is $8 and the suit tax is $5 under sec. 262.04, Stats.
Burden of advancing clerk's fees and suit tax in case of

transfer under sec. 301.245 is on plaintiff. 39 O.A.G. 613
affirmed.

November 22, 1954.

Harlan W. Kelly,
District Attorney,

Sauk County.

You have called our attention to ch. 108, Laws 1929,
which confers limited criminal and civil jurisdiction upon
the county court for Sauk county, and in this connection
you have raised several questions relating to the fees to be
collected where cases are transferred to this court from

justice court.

Sec. 301.245, Stats., provides:

"301.245 In counties having a population of less than
500,000, and in which a small claims court or a civil, muni
cipal, superior or county court empowered to exercise civil
jurisdiction has been established, the defendant in any ac
tion brought in justice court may, on the return day of the
process, transfer the cause to the small claims court or to
such civil, municipal, superior or county court of said
county. Upon receipt of such a request, accompanied by a
fee of 75 cents, the justice shall forthwith transmit all the
papers in such cause to the clerk of said court of said
county."
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The questions you have raised read as follows:

"1. In a case such as this, must a suit tax in the amount
of $5.00 and clerk's fees in the amount of $8.00 be collected
by the Justice of the Peace before transferring the file to
the Clerk of Court?
"2. Must the Clerk of Court uiwn receipt of the record

from the Justice of the Peace file it until fees and suit tax
are first paid?
"3. Are the costs to be collected, by either the Justice of

the Peace or the Clerk of Court, in such a case to be the sum
of $5.00 suit tax plus $8.00 clerk's fees?
"4. If payment of suit tax and Clerk's fees must be paid

in the instant case, by whom are they paid, the plaintiff
who started the action in Justice Court or by the defendant
who removed the case to County Court?"

1. Sec. 301.245 quoted above is perfectly clear and unam
biguous. The duty of the justice to transmit the papers to
the clerk of the court becomes mandatory upon receipt of
the defendant's request for the transfer accompanied by a
fee of 75 cents. He has no discretion nor any statutory right
or duty to collect any of the fees that are payable to the
clerk of the court.

2. There is no obligation on the clerk of the court to file

the record prior to payment of fees and suit tax. (While
your inquiry does not raise the point specifically, tiiere
would be an exception in a case where the state is involved

since the state does not pay suit tax. It does pay clerk's fees,
but not in advance.)
The question raised here was considered in 39 O.A.G. 613

where it was concluded that when a case was removed from

justice court to the county court of Dodge county pursuant
to sec. 301.245 the clerk of the circuit court must collect the

suit tax and the advance fee of the clerk upon the filing of
the papers.

At the time the above opinion was issued sec. 59.42 (40)

read in part:

"At the time of the commencement of every action or
special proceeding or upon the filing of the original papers
therein upon appeal from inferior courts or officers or upon
a change of venue except in criminal cases, the sum of two
dollars in addition to the state tax * * *,"
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After quoting the above statute in 39 O.A.G. 613, 614, ttie
attorney general went on to say that while this statute did
not specifically refer to a removal from a justice of the
peace, unless that be embraced within the term "change of
venue," it was nevertheless his opinion under the constitu
tional and statutory provisions involved that the clerk is
required to collect the fee and suit tax upon removal.

Sec. 59.42 (40) is no longer in the statutes, but language
of like import is now included in sec. 59.42 (2). There is a
reference therein to "change of venue" and the table of fees
is preceded by the wording: "At time of filing initial docu
ment required for commencement of action or proceeding
(in addition to state tax)."
We are accordingly unable to conclude that any statutory

changes that have occurred since the issuance of the former
opinion are of such a character as to require a different con
clusion to this question at this time.

3. The third question is a troublesome one. At first glance
it would appear that the clerk's fee is $5 under sec. 59.42
(3) which reads in part: "On a change of venue at com
mencement in the court to which the action is transferred

(no suit tax), $5." This is in the nature of a change of
venue, but if we are to apply the $5 fee there provided, we
must also give effect to the words in parenthesis (no suit
tax) and this raises a constitutional difficulty under art.
VII, sec. 18, Wisconsin constitution, which provides:

'The legislature shall impose a tax on all civil suits com
menced or prosecuted in the municipal, inferior or circuit
courts, which shall constitute a fund to be applied toward
the payment of the salary of judges."

That means there must be a suit tax where a case is com

menced or prosecuted in a county court with circuit court
jurisdiction, and since no suit tax was paid in justice court,

a suit transferred from justice court to the county court
would completely escape the suit tax if we are to apply that
part of sec. 59.42 (3) quoted above. Therefore it must be
concluded that this language was intended to apply only to
changes of venue from courts Where a suit tax has already
been paid and not to transfers from justice court under gee.
301.245.
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This being true, the clerk's fee of $8 provided in sec.
59.42 (2) (c) for "all other actions or special proceedings"

must be charged in addition to the $5 suit tax imposed by
sec. 262.04, Stats.

4. In 39 O.A.G. 613-614 it was said:

"Sec. 801.245 does not require the defendant to pay the
clerk's fee and tax in order to procure removal. Thus as a
practical matter the burden of doing so is upon Che plaintiff,
since he is normally the party who desires the action to
proceed."

You have pointed out the hardship which this conclusion

places upon the plaintiff in a small case involving perhaps
$10 where he has deliberately selected the justice court so

as to avoid the high suit tax and clerk's fees in county or

circuit court.

We agree with you that this may seem inequitable and
unfair, but unfortunately that appears to be the situation
in which the legislature has left it. It might be observed,
however, that the hardship would be just as great if it were
placed upon a defendant who may have a just defense to the
small claim but is unwilling to have the cause tried by a
justice of the peace whose fees are in any way dependent
upon the business brought to his court by the plaintiff's at
torney. There may be no other available or impartial justice
of the peace in the county, and if the defendant is to have a
fair trial he may be able to get it only by availing himself
of the provisions of sec. 301.245. It is difficult therefore to

see how the administration of justice is advanced by shift
ing the burden in question from the plaintiff to the de
fendant. At any rate if this is to be done at all it should be
done by the legislature rather than by reversing the opinion
of this office in 39 0~A.G. 613, unless are able to point
to some substantial change of the statutes in question since
the date when the above opinion was issued. As stated be
fore, we are unable to find that this feature has been
changed, even though there has been a very substantial
overhauling of the clerk's fee statute in the 1953 legislature.
In closing it might be well to consider briefly art. I, sec.

9, Wisconsin constitution, which provides:
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"Section 9. Every person is entitled to a certain remedy
in the laws for all injuries, or wrongs which he may receive
in his person, property, or character; he ought to obtain
justice freely, and without being obliged to purchase it,
completely and without denial, promptly and without delay,
conformably to the laws."

This right to justice without sale is a common one in con
stitutions and was derived from Magna Charta. The better
opinion is that the guaranty was designed to abolish the
fines which were anciently paid to expedite or delay law
proceedings and procure favor. See 16 C.J.S. 1502-3, Con
stitutional Law, § 714.
The guaranty, however, does not confer the right to liti

gate entirely without expense, although it is aimed not

merely against bribery and corruption, but against the im
position of unreasonable charges for the use of the courts.

The guaranty is not abridged by regulations I'equiring the
payment of uniform and reasonable court costs and fees, or
security for such disbursements. Ibid., p. 1503. Nor does the
imposition of a reasonable tax on litigation conflict with
this type of constitutional provision. Ibid., p. 1504.
No attempt will be made here to draw the line between

what might be considered reasonable and what might be
considered unreasonable fees and suit taxes under art. I,
sec. 9, Wisconsin constitution. Presumptively the existing

statutory provisions are valid and the attorney general is
mindful of the proposition that wherever possible declara
tions of unconstitutionality of statutes should be left to the
appellate courts. See State v. Stehlelc, (1963) 262 Wis. 642,
56 N.W. 2d 514.

WHR
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Criminal Law—Lotteries—Television game of "Banko,"
described in the opinion, is a lottery in violation of sec.
348.01, Stats. 40 O.A.G. 284 followed and applied.

November 23, 1954.

Richard W. Bardwell,
District Attorney,

Dane County.

You have requested an opinion with reference to the le
gality of a sales promotion television show known as
"Banko," which you state is being conducted by a Madison
television station under the sponsorship of a chain grocery.
The game derives its name and its general format from the
well known gambling game of "Bingo."
The program is open to participation by television view

ers in their homes and also by a studio audience of 50 per
sons, Who must obtain their tickets from the sponsor's
place of business.

The game is played on cards similar to Bingo cards, the
source of which will be discussed later in this opinion. The
television show runs for one-half hour during which several
games are played. One employe of the station throws ping
pong balls into a large container which has numbered and
lettered holes, which is the method selected for determining
the winning numbers. Another station employe provides a
running comment including sponsor advertising. A third
employe posts the numbers on the television screen for the
benefit of the viewing and studio audiences.
Each game ends when a member of the studio audience

has a winning card. That person is given a package of the
sponsor's groceries by the announcer while the viewing au
dience is informed that all those who were winners at the
same time or prior to the studio winner will be able to ob
tain their prizes by calling personally at the sponsor's
market and presenting their Banko cards for verification -of
the winning numbers. There are some further refinements,
but the foregoing is sufficient to show that the elements of
prize and chance are present, which are two of the neces
sary elements of a lottery.
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The third necessary element is consideration. The balance
of this opinion will be devoted to determining whether or
not that element is present.
The promotion was first announced to the public in full

page advertisements which appeared in The Capital Times
and the Wisconsin State Journal, newspapers which are
published in the city of Madison, on October 29, 1954, and
the first telecast was held on November 2. The advertise

ments contained the following statements in bold face type:
"For Your Convenience Get Your FREE BANKO CARDS

At Your Neighborhood PIGGLY WIGGLY" which was im
mediately followed in smaller type by the following, "Ask
Attendant at Produce Department for Free Card. This Sat.,
Hon., Tues. for Tues. Nov. 2nd Games. IN MADISON 2701
Monroe St. 2701 University Ave. 1860 E. Washington Ave.
Request must include* IN STOUGHTON Hwy. 51, West
Approach OR WRITE TO PIGGLY WIGGLY BANKO
1860 E. Washington Ave. Request must include self-
addressed and stamped envelope." In another place in bold
face type appeared the following: "Pick up FREE cards at
Piggly Wiggly."
In smaller type, the advertisement stated a number of

rules, the first of which was: "1. Pick up your free entry
card at any Piggly Wiggly Store, or write for a card to
Piggly Wiggly Banko, 1860 E. Washington Ave. enclosing
a self-addressed, stamped envelope. Your request for Banko
cards must be postmarked before midnight Wednesday
each week."

After the foregoing advertisement appeared, the rules
were slightly changed in an apparent effort to avoid the
element of consideration clearly present in the requirement
that cards for playing the game could be obtained only by
calling at or writing to the places of business of the spon
sor. Prior to the first game on November 2, the television
station devoted a special 15-minute program to explaining
the rules and stated at that time that the cards could be
obtained at all Piggly Wiggly stores along ivith the named
locations of four other business places.

* This was apparently a typographical error in the advertisement
as it appeared in the Wisconsin State Journal.
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In another full page advertisement which appeared in the
Madison newspapers on November 5, 1954, the following
appeared in large bold face type: "PIGGLY WIGGLY in
vites you to pick up BANKO BLANKS" which was immedi
ately followed in smaller type by the following: "At These
Convenient Locations *1860 E. WASHINGTON AVE.
*2701 MONROE STREET *2701 UNIVERSITY AVENUE
*HIGHWAY 51, STOUGHTON, WIS. And At These Addi
tional Convenient Locations: *BRICKER'S TV APPLI

ANCE CO., East Side Shopping Center * C L A R K ' S
CLOTHING FOR MEN, 126 State Street *WMTV STU
DIOS, Beltline *CLARK'S CLOTHING FOR MEN, East
Side Shopping Center *ARTHUR MURRAY STUDIO,
2OV2 East Mifflin St."
In that advertisement rule No. 1 was amended to read

as follows:

"1. Free entry blanks are widely distributed in the
Madison area and may be picked up at the following
locations:
"Piggly Wiggly Stores—1860 E. Washington Ave., 2701

Monroe St., 2701 University Ave., and Stoughton, Wis.;
Brickers TV and Appliance Co., at Madison East Shopping
Center; Clark's Clothing for Men at 126 State St., and
Madison East Shopping Center; WMTV Studios; Arthur
Murray Studios, 201/2 E. Mifflin St. Or write BANKO, 1860
E. Washington Ave., enclosing self-addressed, stamped en
velope for your blank. Your mail request must be post
marked not latei' than Wednesday midnight for following
Tuesday show."

In a number of opinions prior to 1951 the attorney gen
eral had expressed the view that where a television or radio
show offered prizes to the audience, the award of which was
deteiTnined by chance, the attraction of a listening or view
ing audience constituted sufficient consideration to make
the whole scheme a lottery in violation of sec. 348.01, Stats.
38 O.A.G. 657; 39 O.A.G. 15; 39 O.A.G. 374.

Thereafter, in 1951, the legislature enacted sec. 348.01
(2), Stats., which provides as follows:

"In order for a radio or television show or program to be
held in violation of this section it shall be necessary to show
that consideration involves either the payment of money, or
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requires an expenditure of substantial elfort or time. Mere
technical contract consideration shall not be sufficient. Lis
tening to a radio, or listening to and watching a television
show shall not be deemed consideration given or received."

Very shortly after the enactment of the foregoing amend
ment, two questions were submitted to this office concerning
its effect, and opinions were issued, reported at 40 O.A.G.
282 and 284. It was pointed out that the statute must be
strictly construed for two reasons, first, that it is a proviso
and therefore subject to the rule of strict construction, and
second, to avoid possible unconstitutionality by reason of
art. IV, sec. 24, of the Wisconsin constitution, which pro
vides, "The legislature shall never authorize any lottery."
For those reasons the opinion was expressed that the
amendment could not be held to legalize any prize distribu
tion scheme conducted in part via radio or television where
the sponsor obtained other consideration directly connected
with his business. The opinion stated as follows at 40
O.A.G. 286:

"* * * For example, any requirement that the participant
visit the place of business of the sponsor, either to register
or to obtain entiy blanks or the like, would be considera
tion within the meaning of State ex rel Regez v. Bkimer,
[(1940) 236 Wis. 129] above cited. Such a scheme could
not be saved from condemnation as a lottery merely because
some portion of the promotion is conducted via radk) or
television."

Under the Regez case, cited in the above quotation, the
creation of customer traffic into a sponsor's store as a con
dition of obtaining a chance for a prize, is a consideration.
Therefore, all the elements of a lottery are present in such
a case, and the scheme is in violation of the statute and of
the Wisconsin constitution. As first announced in the ad
vertisement of October 29, 1954, the Banko game was
plainly in violation of law, since cards could be obtained
only by visiting or writing to the sponsor's stores.
The question is, then, does the fact that entry blanks are

now made available at a few nonsponsoring stores, at the
television station, and by mail, remove the element of con
sideration? In my opinion it clearly does not. The operation
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of the scheme will still draw an enormous number of people
into the three stores in Madison and the one in Stoughton
operated by the sponsor. Indeed, so far as Stoughton and
its surrounding area are concerned, the sponsor's store con
tinues to be the only "convenient location" where the entry
blanks can be obtained. And the fact that in a relatively few
instances entry blanks may be picked up at a television
dealer's, a men's clothing store or a dance studio, or at the
television station (which is "conveniently located" some
distance off a country side road outside the city of Madison)
presumably without benefit to the Piggly Wiggly stores,
while it may slightly dilute the element of consideration,
clearly does not eliminate it. As a matter of law, the fact
that some persons may obtain their chances without giving
consideration to the promoter does not save a scheme from
being held to be a lottery, so long as enough persons do give
consideration to the sponsor to make the scheme profitable
for him to operate. State ex rel. Cowie v. La Crosse Thea
ters Co., (1939) 232 Wis. 153.

It is very apparent that the whole purpose of this pro
motion is to induce people to go to the sponsor's stores to
obtain entiy blanks. Once they are in the stores a large per
centage of them can be counted upon to purchase their gro
ceries there, rather than suffer the added inconvenience of
going to some other competing store for that purpose. This
continues to be the purpose and effect of the scheme, not
withstanding the feeble attempt to make the entry blanks
"widely distributed in the Madison area," by having them
available in four or five places other than the sponsor's
own stores.

It may be possible, by house to house delivery and by a
broad and general distribution to business places and places
of public accommodation throughout the area, to make the
entry blanks so liberally available that prospective players
would come across them wherever they went and no one
need visit the sponsor's place of business to obtain them,
and thus to eliminate that element of consideration. But it
is probable that if that were done the scheme would lose its
attractiveness to the sponsor, who would find it unprofitable
to continue the very considerable expense attendant upon
its operation.



Opinions op the Attorney General 329

There are some other elements of consideration connected
with this promotion, but the foregoing sufficiently disposes
of your inquiry.
You are therefore advised that in my opinion this game

contains all of the elements of a lottery and is in violation
of sec. 348.01, Stats.
WAP

Constitutional Law—Municipalities—Appropriations and
Expenditures—Watershed Projects—^Proposed bill which
would permit various municipalities to raise and appropri
ate money to assist in creating and developing watershed
areas or projects, which would include or benefit all or a
portion of the respective municipality, would authorize ap
propriations for public purposes.

November 24, 1954.

M. W. Torkelson, Secretary,
Natural Resources Committee of State Agencies.

You have submitted a copy of a bill which one of the
state agencies proposes to submit to the 1955 session of the
legislature. Sec. 2 of the aforesaid bill proposes to amend
sec. 60.18, Stats., so that the qualified electors of each town
shall have power at any annual town meeting by vote "to
raise money for the purpose of assisting in creating and de
veloping Watershed protection areas or projects which
would include or benefit all or a portion of such town, and
to authorize the town board to expend said money or any
part thereof for such purposes or either of them, or to pay
said money or any part thereof over to any agency of the
federal government or state government or to a soil con
servation district to be expended for such purposes or
either of them, notwithstanding section 92.04 (4) (d)."
Sees. 1, 3, and 4 of the bill would make the aforesaid lan
guage applicable to the governing body of a county, a vil
lage, and a city, respectively, except that such governing
bodies would be given the right to ' appropriate money for
such purposes instead of "raise money." The reason for
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treating a town differently from the other municipalities,
of course, is the fact that usually the decision with respect
to levying taxes is made by the electors in a town, whereas
it is made by the governing body in a county, village, or
city. You inquire:

"Can a county, city, village or town raise and appropriate
* * money for the purpose of assisting in creating and

developing watershed protection areas or projects which
would include or benefit all or a portion of stick county * * *
such town * * * such village * * * such city ♦ * * ?"

It is not entirely clear what the supposed objection to the
bill might be but I presume that you question whether the
expenditures proposed to be authorized would be held to be
for a public purpose. Public Law 566 of the 83d congress is
known as the "Watershed Protection and Flood Prevention
Act." The first section of that act recites:

"That erosion, floodwater, and sediment damages in the
watersheds of the rivers and streams of the United States,
causing loss of life and damage to property, constitute a
menace to the national welfare; and that it is the sense of
Congress that the Federal Government should cooperate
with States and their political subdivisions, soil or water
conservation districts, flood prevention or control districts
and other local public agencies for the purpose of prevent
ing such damages and of furthering the conseiwation, de
velopment, utilization, and disposal of water and thereby of
preserving and protecting the Nation's land and water
resources."

Othei portions of that act provide that the secretary of
agriculture for the United States shall co-operate with and
furnish financial assistance to a "local organization," which
is defined to include a "soil or water conservation district,
flood prevention or control district," in constructing "works
of improvement," which are defined to include "any under
taking for * * * flood prevention."
Ch. 92, Wis. Stats., is entitled "Soil Conservation." Sec.

92.02 constitutes a declaration of policy and provides, "It is
declared to be the policy of the legislature to provide for
the conservation of the soil resources of this state, and for
the control and prevention of soil erosion, and thereby to
preserve natural resources, control floods, prevent impair-
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ment of dams and reservoirs, * * * protect the tax base, pro
tect public lands, and protect and promote the health, safety
and g^eral welfare of the people of this state."

It is noted that the proposed bill provides that the vari
ous municipal bodies may turn all or part of the money
I'aised or appropriated for the specified purpose or purposes
over to any agency of the federal government or state gov
ernment or to a soil conservation district, provided it is ex

pended for such purposes or either of them. The decision in
the case of State ex rel W.D.A. v. Dammann, 228 Wis. 147,
175 (rehearing), 280 N.W. 698, contains an extensive dis
cussion of the principles relating to the constitutionality of
appropriations. It is deemed advisable to quote at length
from that case:

* * It suffices to state that the validity of an appp-
priation must be judged by the validity of any tax which
might be levied to support it, and that for the state to ap
propriate for a private purpose money raised or to be
raised by taxation would be to take the property of one
citizen or group of citizens without compensation and to
pay it to others, which would constitute a violation of the
equality clause as well as a taking of property without due
process of law.
"The rules which determine the approach to this question

by a court are extremely liberal. In an early case in this
state, Brodhead v. Mihvaukee, 19 Wis. *624, *652, it
was said: , _ ,
" 'To justify the court in arresting the proceedings and

declaring the tax void, the absence of all possible public in
terest in the purposes for which the funds are raised must
be clear and palpable—so clear and palpable as to be per
ceptible by every mind at the first blush.'
"In State ex rel. Zillmer v. Kreutzberg, 114 Wis. 580, 549,

90 N. W. 1098, after stating the principle that the detenni-
nation as to what is in the public interest must rest with
the legislature, the court said:
" 'If a public purpose can be conceived which might ra

tionally be deemed to justify the act, the court cannot
further weigh the adequacy of the need or the wisdom of
the method.'

* «

* * In Wisconsin Industrial School for Girls v. Clark
County, 103 Wis. 651, 667, 79 N. W. 422, the court said:
" 'The test to be applied in determining whether a par

ticular agency may be employed by the state or some par-
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ticular subdivision thereof by legislative authorization, to
perform any particular work, is not whether the agency is
public, but whether the purpose is public within the legiti
mate functions of our constitutional government. If the
purpose be public and constitutional, and the agency be an
appropriate means to accomplish it, and not expressly or
by necessary implication prohibited by state or national
constitution, its employment, under reasonable regulations
for control and accountability to secure public interests, is
legitimate and constitutional.'

<<4« Hi 4c

_  * * ch. 181, Laws of 1937, continuing sec. 20.61,
btats., makes annual appropriations to Wisconsin Agricul-
raral Experiment Association, State Horticultural Society,
Potato Growers' Association, Wisconsin Cheesemakers' As-
^ciation, Wisconsin Cheesemakers, Buttermakers, and
Hair^ens Adyancement Associations, Wisconsin Horse
Breeders Associations, counties and agricultural societies,
associations, or boards, and to incorporated dairy or live
stock associations. * * *
"It is also well established by decisions of the United

states supreme court that the fact that an expenditure of
public funds benefits certain individuals or one class more
immediately than it does other individuals or another class
does not necessarily deprive the expenditure of its public
character. Green v. Frazier, 253 U. S. 233, 40 Sup Ct 499
of o' ^obel State Bank v. Haskell, 219 U. S. 104
^ Sup. Ct. 186, 55 L. Ed. 112; Fallbrook Irrigation Dist. z)!Bradley, 164 U. S. 112, 122, 17 Sup. Ct. 56, 41 L. Ed. 869;

25 Sup. Ct. 676, 49 L. Ed.

J  239 U. S. 244, 36 Sup. Ct. 54, 60L. Ed. 249; Houck v. Little River Drainage Dist. 239 U. S.
254, 36 Sup. Ct. 58, 60 L. Ed. 266; Mountain Timber Co. v
W^hington, 243 U. S. 219, 37 Sup. Ct. 260, 61 L. Ed. 685-
^]ndge Co. v. Los Angeles County, 262 U. S. 700, 43 Sup'

689, 67 L. Ed. 1186; Great Atlantic & Pacific Tea Co. v
^osjean, 301 U. S. 412, 57 Sup. Ct. 772, 81 L. Ed. 1193.*
Thus, in Carmtchael v. Southern Coal & Coke Co 301 U S
495, 514, 57 Sup. Ct. 868, 81 L. Ed. 1245, the United States
supreme court said:

i-u" long and consistently recognized thatthe public purposes of a state, for which it may raise funds
by taxation, embrace expenditures for its general welfare.
[Citations.] The existence of local conditions which be
cause of their nature and extent, are of concern to the pub
lic as a whole, the modes of advancing the public interest by
correcting them or avoiding their consequences, are pe-
culmrly within the knowledge of the legislature, and to it
dfiid. not to tho courts^ is coimnittod th© duty d.iid rGsponsi-
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bility of making choice of the possible methods. [Citations.]
As with expenditures for the general welfare of the United
States [Citations], whether the present expenditure serves
a public purpose is a practical question addressed to the
law-making department, and it would require a plain case
of departure from every public purpose which could rea-
sonably be conceived to justify the intervention of a court.
[Citations.]'

"The factors that are to be considered in ascertaining
whether an appropriation is for a public purpose are well
stated by the United States supreme court in Citizens' Sav
ings & Loan Asso. v. Topeka, 20 Wall. 655, 664, 22
I/. Ed. 455:
" Tt is undoubtedly the duty of the legislature which im

poses or authorizes municipalities to impose a tax to see
that it is not to be used for purposes of private interest in
stead df a public use, and the courts can only be justified in
interposing when a violation of this principle is clear and
the reason for interference cogent. And in deciding
whether, in tiie given case, the object for which the taxes
are assessed falls upon the one side or the other of this
line, they must be governed mainly by the course and usage
of the government, the objects for which taxes have been
customarily and by long course of legislation levied, what
objects or purposes have been considered necessary to the
support and for the proper use of the government, whether
state or municipal. Whatever lawfully pei-tains to this and
is sanctioned by time and the acquiescence of the people
may well be held to belong to the public use, and proper
for the maintenance of good government, though this may
not be the only criterion of rightful taxation.'

«i{i * 4c

"* * * The rule that the benefits to the public must be
direct and not remote and that the past course or usage of
government is to be resorted to for guidance must in each
case be considered in the light of the principle that the leg
islature has a very wide discretion to determine what con
stitutes a public purpose, and that courts will not interfere
unless at first blush the act appears to be so obviously de
signed in all its principal parts to benefit private persons
and so indirectly or remotely to affect the public interest
that it constitutes the taking of property of the taxpayers
for private use. It is to be observed that the tendency of later
cases is toward greater liberality in characterizing taxes or
appropriations as public in purpose * *

In 38 O.A.G. 228, this office had occasion to discuss a pro
posed bill which among other things would have authorized
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certain municipalities to contract for the performance of
soil conservation work on privately owned lands. In dis
cussing those provisions of the bill, that opinion said
(p. 232):

"* * * During the past year or two numerous magazine
articles as well as books have appeared wherein economists
and scientists take a very dim view of the future food sup
ply for the human race unless effective soil conservation
measures are promptly undertaken. When a gully starts on
one farmer's field it does not respect the boundary fence but
becomes a common enemy which may threaten an entire
countryside, and while the farmer upon whose fields soil
conservation work is performed derives a private benefit
this does not negative the very large and substantial gains
which result to the public generally. The fact that the ex
penditure benefits certain individuals or one class more im
mediately than it does other individuals or another class does
not necessarily deprive the expenditure of its public char
acter. State ex rel. W. D. A. v. Dammann, 228 Wis. 147.
"There are a number of cases taking the view that the

encouragement or promotion of the agricultural industry is
a public purpose for which the taxing power may be validly
exercised. See 112 A. L. R. 576 (note). Reference to some
of such cases was recently made in an opinion from this
office to the assembly on May 28, 1949. Without attempting
to discuss such cases here, we will merely cite a few of
them: C. V. Floyd Fruit Co. v. Florida Citrus Commission,
128 Fla. 565,175 So. 248,112 A. L. R. 562; State v. Enking,
59 Ida. 321, 82 P. (2) 649; Miller v. Michigan State Apple
Commission, 296 Mich. 248, 296 N. W. 245; Louisiana State
Department of Agriculture v. Sihille, 207 La. 877, 22 So.
(2) 202; Parker v. Brown, 817 U. S. 341."

In Tonn v. Strehlau, 265 Wis. 250, 256, 61 N. W. 2d 486,
our court said:

"At page 177 of this court's opinion in State ex rel. Wis
consin Development Authority v. Dammann, supra, there
was set forth a considerable list of privately owned or con
trolled corporations or associations to which state appro
priations had been made in the past for public purposes,
such as the State Historical Society, and various agricul
tural associations, which practice had originated as early as
1858. It was the court's position that this long-continuing
practice was a practical construction sanctioning such type
of appropriations for public purposes even though made to
private organizations."
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In Heimerl v. Ozaukee County, 256 Wis. 151, 157, 40
N. W. 2d 564, the court also said:

"Defendant has also cited the following statutes and con
tends that they provide for improvements on private prop
erty or benefits to private individuals: Sec. 59.08 (18),
Stats., which allows counties to provide for and engage in
the manufacture, sale, and distribution of agricultural lime
to be sold at cost to farmers and to acquire lands for such
purposes; sec. 59.08 (47) which authorizes counties to pur
chase or accept by gift or grant tractors, bulldozers, and
other equipment for clearing and draining land and con
trolling weeds on same, and for such purposes to operate
or lease the same for work on private lands, and to charge
fees for such service and rental of such equipment on a cost
basis; and sec. 92.08 which is the soil-conservation statute.
These are natural governmental functions and are necessary
to the health, safety, and welfare of the community as a
whole. * * *"

In the W. D. A. case, supra, 183, it was also stated:

"* * * It is the general rule applicable to appropriations
that a tax must be spent at the level at which it is raised.
Applied to an appropriation by the legislature, this means
that the appropriation must not merely be for a public pur
pose but for a state purpose."

However, a purpose may be public for two governmental
units, one of which forms only a part of the other. In State
ex rel. American Legion 194-1 Convention Corporation v.
Smith, 235 Wis. 443, 454, 293 N. W. 161, it was said:

"* * * The fact that the furtherance of these purposes
is likewise of nation-wide importance does not alter or mini
mize in any degree their state-wide character. * * *"

From the foregoing decisions, it is my opinion that the
proposed bill would not be unconstitutional for the reason

that the money which might be expended by the various mu
nicipalities would benefit certain individuals more than
others nor because of the fact that the expenditure might be
made through an agency other than the governmental unit
which raised the money and made the appropriation. If an
appropriation may be expended for a public purpose through
the agency of a private corporation surely it may be ex
pended through the agency of another governmental unit.
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It would appear also that the preseiwation of the tax base
should be of prime concern to all taxpayers whether such
preservation is accomplished through one governmental
agency or another.
JRW

Public Assistance—Old-Age Assistance—A lien for old-
age assistance, under sec. 49.26 (4) and (5), Stats., upon
realty owned solely by the beneficiary, has priority over the
rights of the widow in the absence of the release of lien, or
of administration proceedings.

November 30, 1954.

David H. Sebora,

District Attorney,
Calumet County.

You ask how the proceeds of the sale of cei'tain realty
should be divided between C and 0 counties under the fol

lowing facts:

C county gave old-age assistance to a man having title to
the realty in his name alone. C county filed its Hen pursuant
to sec. 49.26 (4). The owner of the property died, leaving a
widow and eight children. The widow moved to 0 county

where she received old-age assistance, and a lien was also
filed by 0 county pursuant to sec. 49.26 (4).
The realty owned by the decedent was subsequently sold

with the consent of the welfare departments of the two
counties, and the deed was signed by the widow and children.

It is the contention of 0 county that it should receive one-

third of the total proceeds of the sale because of its lien for
old-age assistance paid the widow. C county takes the posi
tion that it should receive all of the proceeds necessary to

satisfy its lien before 0 county receives anything.
I am assuming that there was no administration of the

estate of the man against whose interest the first lien was
filed, and that there was no foreclosure proceeding.
The certificate signed by C county under sec. 49.26 (4)

attached a lien, to the full extent of the old-age assistance
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paid, on "all real property of the beneficiary." Such lien
took "priority over any lien or conveyance subsequently
acquired, made or recorded except tax liens," and except for
certain allowances which sec. 49.26 (5) authorizes a court
to make in administration proceedings.
The supreme court held in Estate of Wickesberg, 209 Wis.

92, 244 N. W. 561, that a homestead is subject to the old-age
assistance lien notwithstanding the provisions of sees. 237.02
and 272.20, Stats. See, also sec. 287.025 which provides that
the exempt homestead shall descend subject to lawful liens
thereon.

The legislature has made express provision with respect
to the rights of a widow of a beneficiary of old-age assist
ance in the realty owned by such beneficiary. See, for ex
ample, sec. 49.26 (7), Stats., which provides that no lien
shall be enforced against the homestead of the beneficiary
"while it is occupied by a surviving spouse." This provision
is not applicable to the facts you report, since the widow did

not continue to occupy the premises. Sec. 49.26 (8), Stats.,
provides that the county agency of the lienor county may
release a lien when it is necessary to provide for tiie main

tenance of the spouse of the beneficiary of old-age assist
ance. That provision does not apply, since there has been no
release by the county.

Sec. 49.25, Stats., provides in part that the court may dis
allow a claim for old-age assistance if satisfied that the dis
allowance is necessaiy to provide for maintenance or sup
port of a surviving spouse. Since there was no administra
tion and no action on claims by a court, such provision does

not apply.
The existence of such provisions, however, is indicative

that the legislature intended the lien for old-age assistance
to take priority over any claims of the widow of the bene
ficiary unless the widow's rights were implemented under
those specific provisions.
The opinion was given in 41 O.A.G. 300, that if the estate

of an old-age assistance beneficiary is insolvent, it may be
sold in administration proceedings under sec. 316.01 (1);
and that in such case the lien of the county for old-age as
sistance must be enforced through filing a claim in admin
istration proceedings. In that event a question might be pre-
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sented involving the authority of the county judge to make
provision for the widow under sec. 49.25. Neither that opin
ion nor the one in 27 O.A.G. 751, would be applicable in
cases where there is no administration.

Under the facts you report, C county is entitled to satis
faction in full of its lien for old-age assistance paid the
owner of the property, and only the remainder is subject to
the lien of 0 county, to the extent of the widow's interest.
The opinion was given in 32 O.A.G. 10 that no lien for

old-age assistance given to a wife attaches to her inchoate
dower right during her husband's life, but that a lien for
old-age assistance given after her husband's death does
attach to her consummate dower right. See, also, 32 O.A.G.
165.

The lien of 0 county is, accoi'dingly, limited to the interest
of the widow in the property remaining after the satisfac
tion of the lien of C county.
BL

Counties—Tuberculosis SaTiatoriums—County Homes—
When authorized by the county board, a portion of a county
tuberculosis sanatorium may be used as a unit of the county
home for the aged, provided that, as required by sec. 46.18,
Stats., responsibility for management and operation of each
section is separate, and proper accounts and records are
kept which fairly and accurately reflect the cost of main
taining and operating each section, including costs shared.
Trustees of the tuberculosis sanatorium may not care for
non-tuberculous aged patients on a per capita cost basis,
nor rent the portion of the building occupied by such aged
persons to the trustees of the county home for the aged.
Depreciation of building and equipment used for the aged
may be fixed by the county board.

December 3, 1954.

State Board of Health.

You state that one of the trustees of a county tubercu
losis sanatorium has inquired whether a portion of such
sanatorium can be used for care of bed patients usually
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admitted to the county home for the aged. Accordingly, yon

seek my advice upon this and several other questions predi

cated upon an affirmative answer to the above inquiry.
1. Can a portion of a county tuberculosis sanatorium be

made available for use for county non-tuberculous aged

patients by action of the county board of supervisors under
existing statutes?

Pursuant to sees. 49.14 and 46.17, Stats., a county may
establish a home for the aged. In previous opinions, this
office has stated that an institution need not be housed in a

single structure, but may include several buildings or parts
of buildings. 32 O.A.G. 147 and 154. It was concluded in 38
O.A.G. 298, that a proposed wing of a county general hos
pital could be designated as part of the county hospital for
mental diseases or of the county tuberculosis sanatorium,
provided that the management of the hospital for mental
diseases or that of the tuberculosis sanatorium operated and
had actual control of the unit involved.

The circumstances there were analogous to those here
presented and a like result must follow. I find no statute
relating to county homes for the aged or county tuberculosis
sanatoriums which makes for a different conclusion.
Changes in the building, in the occupancy thereof, and in
the management and operation of each institution must, of
course, be authorized by the county board. The approval of
such changes by the state board of health and state depart
ment of public welfare as to mattei's within the scope of the
jurisdiction of each is also required. In my opinion, the
question must be answered in the affirmative.

It should be noted that many questions difficult of solu
tion will be presented if one institution and part of another
are housed in the same building, especially with respect to
proper accounting and record-keeping in connection with
depreciation and shared services and costs. To compute the
per capita cost of operation of each institution accurately
and fairly would be a complicated undertaking under exist
ing legislation. However, if such practical problems can be
overcome, no reason is perceived which would prevent use
of a portion of a county tuberculosis sanatorium as a unit
of the county home for the aged where there is a proper
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separation between the two sections as to management and
control, physical arrangement, staff, accounting, and record-
keeping.

2. Is it necessary for the county board to transfer juris
diction and responsibility for that portion of the building
and equipment used for the aged from the trustees for the
county tuberculosis sanatorium to the trustees for the county
home for the aged?

Sec. 46.18 (1), Stats., provides that every county home
shall, subject to regulations approved by the county board,
be managed by the trustees. The responsibility of the trus
tees of the home for the aged would include that portion of
the county tuberculosis sanatorium which is designated as
an annex or unit of the county home for the aged. Responsi
bility for the management thereof cannot be delegated. See
37 O.A.G. 100, 103-104. The question requires an affirma
tive answer.

3. What state agency would be responsible for the
accounting reports involving that portion of the building
used for the care of the aged?
As noted in 38 O.A.G. 298, involving different institutions

under the same roof, the arrangement and accounting sys
tem must admit of an accurate and fair determination of

the cost of maintenance and operation of each unit. Account
ing reports for the unit used for care of the aged are to be
made to the state department of public welfare, pursuant to
the mandatory uniform cost record-keeping requirements of
sec. 46.18 (8), (9) and (10), Stats. Said department has
approved and prescribed a system of cost accounting devel
oped and administered by the Wisconsin department of state
audit.

4. What depreciation allowances would prevail for that
portion of the building and equipment used for the care of
the aged?

Depreciation allowances for building and equipment are
prescribed by sec. 50.07, Stats., for county tuberculosis san-
atoriums. Sec. 15.22 (12) (j). Stats., governs depreciation
allowances as to county infirmaries. I find no statutory
allowance for depreciation applicable to county homes for
the aged. For that portion of the building and equipment
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used for care of the aged, the allowance for depreciation
may be established by the county board in the same manner
as for other county buildings and equipment, pursuant to its
general powers. Sec. 59.07 (1), (4) and (6), Stats.

5. On what basis would the cost of food, food preparation,
and food services be prorated between patients in the tuber
culosis section and the section for the care of the aged?
Assuming that the same kitchen facilities are to be used

for both units, the cost of food may be prorated if a satis
factory formula can be evolved which fairly and with rea
sonable accuracy reflects the cost of food used by each unit.
Similar arrangements can be made with respect to the cost
of food preparation and food services. Wages paid employes
engaged in providing services for both units must be allo
cated to each institution in proportion to the time such
employes devote to the service of each unit. The establish
ment and continuing operation of such practical arrange
ments is subject to the approval of the state board of health
and state department of public welfare under their statu
tory responsibility for supervising the accounting, report
ing, and record-keeping relating to the operation of each
institution.

6. Would the responsibility and jurisdiction for staffing
the section for the aged be transferred to the trustees for
the county home for the aged ?

Although geographically separate, a unit for the aged
located at the tuberculosis sanatorium must be managed and
controlled as part of the county home for the aged. Respon
sibility and jurisdiction for staffing such unit belongs to the
superintendent of the home for the aged, subject to approval
of the trustees, as provided by sec. 46.19, Stats.

7. Could the tuberculosis sanatorium trustees, with the
approval of the county board, agree to handle aged patients
under the jurisdiction of the trustees of the county home
for the aged on a per capita cost basis?
The trustees of the county tuberculosis sanatorium have

no express or implied authority to care for non-tuberculous
aged patients, so the question must be answered in the nega
tive. The trustees of the home for the aged are not author
ized to make such an agreement. It is axiomatic that per-
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sons to whom an office or duty is delegated cannot lawfully
devolve the duty to another unless expressly authorized so
to do.

8. Could the tuberculosis sanatorium trustees, with the
approval of the county board, rent one floor or a portion of
the tuberculosis sanatorium to the trustees of the county
home for the aged and apply rental revenues toward reduc
ing the per capita cost of operation of the tuberculosis
sanatorium?

Under existing statutes, no authority is conferred upon
the trustees of the tuberculosis sanatorium to grant a lease.
By sec. 59.07 (2), Stats., such power resides in the county
board. The authority of the trustees extends only to man
agement, operation, and maintenance of the institution.
Sec. 46.18, Stats. If use of one floor or a portion of the
tuberculosis sanatorium is to be discontinued, for occupancy
by a unit of the county home for the aged, the change may be
effected by resolution of the county board designating such
floor or portion of the sanatorium as a unit of the county
home for the aged and transferring to the trustees of the
home responsibility for the management thereof. The ques
tion is answered in the negative.
OS
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PeTisions—Teachers' Retirement—Credit for teaching ex
perience granted under sec. 42.45 (3), Stats., for which the
member has made deposits and the state has made deposits
under sec. 42.45 (4), Stats.:

1. May be counted toward the 30 years of teaching expe

rience needed to qualify for an annuity under sec. 42.49
(3c), Stats.;

2. May not be counted as teaching experience in the pub

lic schools, state colleges, or university in this state for the
purpose of qualifying for, or computing, an annuity under
sec. 42.49 (3c) ;

3. May not be counted as teaching experience in the pub

lic schools, state colleges, or university in this state for the
purpose of qualifying for, or computing, an annuity under
sec. 42.49 (3m), Stats.

December 15, 1954.

State Teachers Retirement Board.

You wish to be advised "whether war service credited

under 42.45 (3), as modified by 42.45 (4), can be counted
in the calculation of annuities under section 42.49 (3c) and
(3m)." You advise that it has been the administrative pol
icy of your department, since the enactment of sec. 42.45
(3) and (4), Stats., to use war service for which credit has
been given under those subsections in determining annuities
granted under sec. 42.49 (3c) and (3m), Stats. Sees. 42.20,
42.45 (3) and (4), and 42.49 (3c) and (3m) provide as
follows:

"42.20. In ss. 42.20 to 42.54, inclusive, unless the context
otherwise requires:

* *

" 'State college' means any college under the control and
management of the board of regents of state colleges.

* *

" 'Public schools' means all schools supported wholly or
in part by public funds, and under the control and manage
ment of this state, or any subdivision thereof, empowered
by law to employ teachers, except schools under the control
and management of the board of regents of state colleges or
the regents of the university of Wisconsin and except schools
in cities of the first class included under s. 38.24.



344 OpinioNvS of the Attorney General

" 'Required deposit' means the deduction in accordance
with ss. 42.40 and 42.41 (1) from the compensation re
ceived by a senior teacher deposited in the retirement de
posit fund.
"* * *

" 'State deposit' means the deposit made by the state in
the retirement deposit fund on behalf of any member.
"* * *

" 'University' means any college, school or department
under the control and management of the regents of the
university of Wisconsin.
" 'Year of teaching experience' means a fiscal year during

which the teacher was employed as a teacher not less than
a full school year."

"42.45 * *
"(3) Any member who left the teaching profession in

Wisconsin from a position in which he was making or in
which he had been compelled to make required deposits or
in which he would have been compelled to make required
deposits if he had been a senior teacher to serve, and who
served, the United States or any of its allies in World War
I, in World War II, or after June 25, 1950 and during a
period of national emergency, in or with the army, includ
ing the WAACS, and WAGS, in or with the navy, including
the WAVES, in or with the marines, including the U. S.
Marine Corps Women's Reserve, in or with the coast guard,
including the SPARS, or in the American Field Seiwice who
teaches in Wisconsin after August 4, 1951, in a position in
which such member is compelled to make required deposits
or in which he would have been compelled to make required
deposits if he had been a senior teacher, shall be credited
with teaching experience for the time so seiwed upon proof
of such service and honorable discharge therefrom being
furnished to the state teachers retirement board, or having
been furnished, to its predecessor. Any member who left the
teaching profession in Wisconsin from a position in which
he was making or in which he had been compelled to make
required deposits under agreement with the federal gov
ernment to take training to teach, and who taught persons
in any of the aforesaid main or auxiliary branches of the
United States military service during World War II, or
after June 25, 1950 and during a period of national emer
gency, and who teaches in Wisconsin after August 4, 1951,
in a position in which such member is compelled to make
required deposits, shall be given like credit for the time
spent in such training as well as in such teaching upon
proof of such training and teaching being furnished, or
having been furnished to said board.
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"(4) Any member who shall receive credit as teaching
experience for military or teaching service as provided in
sub. (8), who shall so elect may make deposits for the period
for which he received such credit as teaching experience,
and as of the following June 30, such member shall be cred
ited with corresponding state deposits calculated according
to the state deposit formula in effect on June 30, 1947. The
deposits which may be made by the member pursuant to
such election shall be equal to the required deposits which
should have been made by such member for such portion of
the period covered by such election during which he would
have been a senior teacher had he remained in teaching,
computed on the basis of the monthly salary received dur
ing the first fiscal year after such period in which said mem
ber returned to teaching in a position in which said member
was compelled to make required deposits. Any state deposits
which shall be made pursuant to this subsection shall be
forfeited by the member for whom they were made unless
he shall have had at least 4 years of teaching experience
under the state teachers retirement system after comple
tion of any of the military service or training and teaching
described in sub. (3), except that such state deposits shall
not be forfeited if the member shall have taught for a period
at least equal to 50 per cent of the time, not exceeding 8
years, between the date of completion of such military^ serv
ice or training and teaching and the date of his death."
"42.49 * * *
"(3c) When a member who, after July 29, 1951, taught

in a position which compelled such member to make re
quired deposits, ceases to be employed as a teacher, and is
not on a leave of absence from a teaching position, and has
attained the age of 60 years or more, and has had not less
than 30 years of teaching experience of which not less than
20 years were in the public schools, the state colleges, or the
university in this state, and has applied the entire accumu
lation from required deposits as provided in sub. (2) and
the accumulation from the state deposits has been applied
by the member to the purchase of an annuity as provided
in sub. (3) : . ., , ,
" U) If the annual amount of the annuity provided under

sub. (3), together with the annual amount of the annuity,
if any, provided for the member under s. 42.51 when com
puted as an annuity payable to the member during life is
less than one-one hundred fortieth of the average annual
salary received by the member for the last 5 years of teach
ing experience in the public schools, the state colleges, or
the university in this state, provided that any excess of such
average over $4,800 shall be disregarded, multiplied by the
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number of years of the members' teaching experience not
exceeding 35 years in the public schools, the state colleges,
or the university in this state, the said annuity to the mem
ber shall be increased so that the member shall be paid an
annuity for life equal to such amount, or the actuarial equiv
alent of such life annuity, and
"(b) If the sum of the annual annuity provided in par.

(a) and the annual annuity purchased by the accumulation
of required deposits when computed as an annuity payable
to the member during life is less than one-seventieth of the
average annual salary as defined in par. (a), multiplied by
the number of years of the member's teaching experience
not exceeding 35 years in the public schools, the state col
leges, or the university in this state, the annuity to the
member shall be increased so that the member shall be paid
an annuity for life equal to such amount, or the actuarial
equivalent of such life annuity. Any such increases in the
annuity shall be paid from the contingent fund. Any in
creased annuity herein provided shall not be available for
any member who has at any time withdrawn any amount
from the retirement deposit fund or received any annuity
under ss. 42.20 to 42.54, except that
"(c) The increased annuity shall be available for any

member who has withdrawn any amount from the retire
ment deposit fund provided that the amount withdrawn be
repaid to the retirement deposit fund, with interest at the
rate of 3 per cent per annum from the date of withdrawal
to the date of repayment, before application is made for
an annuity under this subsection, and
"(d) The increased annuity shall be available for any

member who makes the repayment required by par. (c),
who has been an annuitant under ss. 42.20 to 42.54, and
who returned to teaching and made required deposits prior
to July 29, 1951, provided that when such member makes
application for such increased annuity, all of the accumula
tions then to the credit of such member in the retirement
deposit fund shall be used to increase the annuity last
granted to such member and the increased annuity must
be taken in the form of the annuity so last granted, which
shall be decreased by that portion of the annuity or annui
ties previously granted to such member from his required
deposit, state deposit and prior service accumulations.

"(3m) When a member ceases to be employed as a
teacher after July 29, 1951, and is not on a leave of absence
from a teaching position, and has attained the age of 60
years or more and has had not less than 25 years of teach
ing experience in the public schools, the state colleges, or
the university in this state, or has attained the age of 55
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years or more and has had not less than 30 years of teach
ing experience in the public schools, the state colleges, or
the university in this state, and has applied the entire
accumulation from the member's deposits as provided in
sub. (2), and the accumulation from the state deposits has
been applied by the member to the purchase of an annuity
as herein provided, and when the annuity purchased by such
accumulation from the state deposits, together with the an
nuity, if any, provided for the member under s. 42.51 (3),
when computed as an annuity payable monthly to the mem
ber during life is less than an annuity of $2 per month for
each year of the member's teaching experience, not exceed
ing 35 years, in the public schools, state colleges or univer
sity in this state, the annuity to the member shall be in
creased so that the member shall be paid an annuity for
life equal to such annuity, or the actuarial equivalent of such
life annuity. The increase in the annuity shall be paid from
the contingent fund. The increased annuity herein provided
shall not be available for any member who has at any time
withdrawn any amount from the retirement deposit fund or
received any annuity under ss. 42.20 to 42.54, except that
(a) the increased annuity shall be available for any mem
ber who has withdrawn any amount from the retirement
deposit fund provided that the amount withdrawn be repaid
to the retirement deposit fund, with interest at the rate of
3 per cent per annum from the date of withdrawal to the
date of repayment, before application is made for annuity
under this section, and (b) the increased annuity shall be
available for any member who makes the repayment re
quired by (a) immediately preceding, who has been an an
nuitant under ss. 42.20 to 42.54, who returned to teaching
and made required deposits prior to July 29,1951, and who,
after such date teaches in a position in which such member
is compelled to make required deposits, provided that when
such member makes application for such increased annuity,
all of the accumulations then to the credit of such member
in the retirement deposit fund shall be used to increase the
annuity last granted to such member and the increased an
nuity must be taken in the form of the annuity so last
granted, which shall be decreased by that portion of the
annuity or annuities previously granted to such member
from his state deposit and prior service accumulations."

As indicated above, sec. 42.45 (3) provides that a mem
ber who can meet the requirements of that subsection "shall
be credited with teaching experience for the time" spent in
the service therein referred to. Sec. 42.45 (4) allows a mem
ber who has received credit for teaching experience under
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sec. 42.45 (3) to make a deposit equivalent to the required
deposit which such member would have made for the period
described in said subsec. (3) and be entitled to a state de
posit based thereon. The service referred to in sec. 42.45 (3)
obviously was not rendered in the "public schools, state col
leges, or the university" as defined in sec. 42.20, and sec.
42.45 (3) does not specify that the member "shall be cred
ited with teaching experience" in any of said institutions.
In order to qualify for an annuity under sec. 42.49 (3c) it

is necessary that the member shall have "had not less than
30 years of teaching experience of which not less than 20
years were in the public schools, the state colleges, or the
university in this state." In computing the annuity to which
a member who can qualify under sec. 42.49 (3c) may be
entitled, a fraction of the average annual salary received by
the member for the last 5 years of teaching experience in
the public schools, the state colleges or the university is
"multiplied by the number of years of the member's teach
ing experience not exceeding 35 years in the public schools,
the state colleges, or the university in this state." It is clear
that under sec. 42.49 (3c) the legislature distinguished be
tween "teaching experience" and "teaching experience in
the public schools, the state colleges, or the university in
this state." The years of teaching experience granted to a
member under sec. 42.45 (3) may be counted as a part of
the "30 years of teaching experience" referred to in sec.
42.49 (3c), but not as any part of the "20 years * ♦ * in
the public schools, the state colleges, or the university in
this state" or the "years of the member's teaching experi
ence not exceeding 35 years in the public schools, the state
colleges, or the university in this state" by which a fraction
of the member's average annual salaiy is multiplied in de
termining the annuity under said subsection.
The years of teaching experience which may be counted

in determining whether a member qualifies for an annuity
under sec. 42.49 (3m) are confined to "years of teaching
experience in the public schools, the state colleges, or the
university in this state." That subsection also specifically
provides that in computing the minimum annuity which is
payable by the state, the sum of $2 per month for each year
of the member's teaching experience not exceeding 35 years



Opinions of the Attorney General 349

is confined to teaching experience "in the public schools,
state colleges or university in this state." Again, since the
teaching experience with which the member is credited un
der sec. 42.45 (3) is not in the public schools, the state col
leges, or the university in this state, it may not be counted
in computing the minimum annuity payable from state de
posits under sec. 42.49 (3m).
Your request seems to imply rather strongly that a con

trary conclusion should be reached because of the admin
istrative practice which has been followed. However, sec.
42.45 (3) and (4) was created by ch. 604, Laws 1951, which
did not take effect until August 4 of that year. Sec. 42.49
(3c) was created by ch. 556, Laws 1951, which became effec
tive July 29 of that year, and sec. 42.49 (3m) was created
by ch. 555, Laws 1951, which also became effective on
July 29, 1951. It is apparent, therefore, that all four of the
subsections involved in your request are of recent origin.
The following quotations will show the attitude of the

supreme court of this state with respect to the administra
tive construction of statutes:

"The rule, that practical construction of a law will be
regarded by the court as controlling after long acquiescence,
is invoked. * * * But it has no application to a legislative
enactment which, in neither its literal sense nor its appli
cation to the subject it affects, is ambiguous. In such a case
there is no room for the operation of the rule of practical
construction, or any other. The act must be taken to mean
what its language obviously indicates, regardless of the
length of time that a contrary view has obtained. Travelers'
Ins. Co. V. Fricke, 94 Wis. 258, 265." Milwaukee County v.
Isenring and others, 109 Wis. 9, 27, 85 N. W. 131.

"* * » Construction by state officers is not controlling,
particularly where there is no ambiguity in the statute and
its provisions are clear and unmistakable. Smith v. State,
161 Wis. 588, 155 N. W. 109." State ex rel. Time Ins. Co. v.
Smith, 184 Wis. 455,474,200 N. W. 65.

"An argument is sought to be based upon the preced,ent
in the respective offices. While such an argument may have
weight in construing a doubtful or ambiguous provision,
yet it has no force as against the plain language of the
clause in question. A customary violation of the plain lan
guage of the law gives no authority for continuing such
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violation." State ex rel. Raymer v. Cunningham, 82 Wis. 39,
50, 51 N. W. 1133.

"We find no occasion for resorting to a practical interpre
tation of the law, since the statute in this particular is
plain, and such a statute could not be affected by a practice

mf 182^ 272 N V 42
"The construction given laws by administrative depart

ments IS certainly entitled to weight—especially when long
acquiesced in. But a practically contemporaneous construc
tion of an administrative department cannot be successfully
invoked to override a plain meaning of the statute. ♦ * ♦"
Van Dyke v. Milwaukee, 159 Wis. 460, 470, 146 N. W. 812.

"* * * At any rate, unless long continued, * * * an ad
ministrative practice should not be assumed as settling the

TT? ^ statute." Department of Taxation v.Miller, 239 Wis. 507, 512, 300 N. W. 903.

It is my opinion that sees. 42.45 (3) and (4) and 42.49
(3c) and (3m) are so unambiguous in respect to the ques
tion which you have raised and of such recent origin that an
administrative construction contrary to the statutory inter
pretation hereinbefore given cannot be held to be con
trolling.
JRW

^ Comtitutional Law—Legislature—Repeal of Administron
tive Rules by Joint Resolution—Repeal of administrative
rules by joint resolution of legislature violates provisions of
art. rv, sec. 17, of Wisconsin constitution that "no law shall
be enacted except by bill," and therefore sec. 227.031, Stats.
1953, and proposed replacement thereof, are invalid.

December 28, 1954.
Legislative Council.

An opinion has been requested as to the validity of provi
sions such as are now in sec. 227.031, Stats. 1953, and are
also in a new sec. 227.04 proposed to replace it, which spe
cifically recite that at any time the legislature may by joint



Opinions of the Attorney General 351

resolution abrogate or disapprove a rule adopted by any
administrative agency.

Sec. 227.031, Stats. 1953, reads:

"227.031 The legislature may at any time by joint reso
lution disapprove any rule then in effect. Disapproval is
effective only when the joint resolution has been published
in the same manner as required of the agency when it en
acted the rule and has been filed in the manner prescribed
by s. 227.03 for the filing of rules. When so disapproved, the
rule is void as if the agency had repealed it. The legislature
may indicate in the joint resolution what modifications
would result in an acceptable rule."

The proposed new sec. 227.04 would read:

"227.04 LEGISLATIVE REVIEW OF RULES. (1) The
legislature may at any time by joint resolution disapprove
any rule. Such disapproval has the same effect as the
agency's repeal of the rule would have. The legislature may
indicate in the joint resolution what modifications would
result in an acceptable rule.
"(2) A joint resolution to disapprove a rule shall be re

ferred to the appropriate committee in each house of the
legislature. The joint resolution shall be scheduled for public
hearing and such hearing shall be held in at least one of the
houses. When a joint resolution to disapprove a rule has
been adopted by both houses, it shall be published in the
same manner as required of the agency in enacting the rule
and shall be filed in the manner prescribed by § 227.023 for
the filing of rules. Disapproval is effective only when such
publication and filing requirements have been complied
with.
"(3) If the legislature indicates in the joint resolution

what would be an acceptable rule, the agency may adopt
such rule in the same manner as it would adopt any other
rule. Any rule which re-enacts the substance of a dis
approved rule is void unless the legislature has repealed the
disapproving resolution.

It* « ))( >>

Although such statutory provisions do not so specify,
consideration must be given to whether they could be sus
tained by viewing them as creating a special state agency
composed of the persons that are the members of the legis
lature. If so, then the joint resolution would not be an act of
the legislature as the legislative body, but of such special
administrative agency whose membership consists of all of
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the individuals who are members of the legislature and
which is thereby given power and authority to set aside or
modify the rules promulgated by other administrative
agencies.
Any such attempt to so view such provisions, and thereby

sustain them, would be unsuccessful for several reasons.

Quite clearly the language used does not create any new
state agency and is most inappropriate thereto. Were such
the pattern intended there would have been no occasion to

use "joint resolution." Furthermore, the provisions say spe
cifically that it is the "legislature" which is acting through
such joint resolution.

Also, even if it were possible to so construe these provi
sions as creating an independent agency so that the joint
resolution would not be an act of the legislature, they would
be invalid because of the absence of any prescribed stand
ard. The rule is well established that in delegating sub
sidiary legislative power to an administrative agency there
must be an adequate standard prescribed which it is to
apply and follow as a guide in its action pursuant to such
delegation. Clintonville Transfer Line v. P. S. C., (1945)
248 Wis. 59, 69, 21 N. W. 2d 5. Here there would be abso
lutely no standard of any kind.
Any argument that "in the public interest" might be in

ferred as the intended standard, would be untenable. But,
even so, standing alone "in the public interest" is not an

adequate standard. It is the standard or underlying guide
involved in legislation generally. Were it the specified stand
ard, the provisions then would constitute an abdication by
the legislature of its functions as the legislative body of the
state, and therefore clearly be invalid. Clintonville Transfer
Line v. P. S. C., supra.

It therefore becomes necessary to consider whether the
legislature, as the legislative body of the state, can nullify
or modify an othei'wise valid rule of an administrative
agency by the passage of a joint resolution.

Art. IV, sec. 17 of the Wisconsin constitution provides:

"The style of the laws of the state shall be 'The people of
the state of Wisconsin, represented in senate and assem
bly, do enact as follows and no law shall be enacted except
by bill."
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Ai*t. V, sec. 10 thereof also provides:

"Every bill which shall have passed the legislature shall,
before it becomes a law, be presented to the governor;
♦ * *»»

If a departmental rule has the force and effect of law,
then so long as it exists it speaks the law as respects the

subject matter it covers. Certainly such a rule performs all
the functions of law. A duly promulgated and published rule
of an administrative agency which implements, interprets,

or applies a statutory provision is controlling as to the con
duct, private rights, privileges, duties, or liberties of the
citizens and inhabitants of the state coming within its
terms. Rules of administrative agencies are an effective
medium through which the state, in its sovereign capacity,
reaches out and deals with, directs, or regulates private
affairs, just as effectively as provisions in statutes, and, as
is also the case in respect to statutes, sometimes against the
will of the individual persons subjected thereto. It is said in
42 Am. Jur. 432, Pub. Adm. Law, § 102:

"Rules, regulations, and general orders enacted by admin
istrative authorities pursuant to the powers delegated to
them have the force and effect of law. * * * Thus, admin
istrative regulations are held to be 'laws' or 'statutes.' Any
enactment, from whatever source originating, to which the
state gives the force of law is a law or statute of the state.
* *

The decisions of our supreme court are in accord that
duly adopted rules and regulations of administrative agen
cies have the force and effect of law. Whitman v. Dept. of
Taxation, (1942) 240 Wis. 564, 577, 4 N. W. 2d 180; Olson
V. State Conservation Comm., (1940) 235 Wis. 473, 482,

293 N. W. 262; Long v. Tax Comm., (1932) 208 Wis. 668,
671-672, 242 N. W. 562. Therefore, as any action the legis

lature takes that makes a change in or obliterates a depart
mental rule effects a change in the law, such legislative
action constitutes the making of law.
By virtue of the provisions of ai*t. IV, sec. 17 of the con

stitution any legislative act which constitutes law must be
enacted by a bill and it must have the style of an enactment
as there prescribed. By art. V, sec. 10, every bill must be
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presented to the governor for approval or disapproval. A
joint resolution passed merely by both houses of the legis
lature is not a bill and any attempt to enact a change in the
\a.w by a joint resolution violates both of said constitutional
provisions. The underlying concept expressed in those pro

visions is that any change in the law made by legislative
action must be by a bill which is submitted to the governor
for approval and either approved by him or passed over his
veto by the specified vote.

While there are no decided cases in this state or prior
opinions of this office directly in point, all the adjudicated
cases in other jurisdictions having like or similar constitu
tional provisions support the view that action of the legis
lature which either establishes the law or makes any change
therein can be only by a bill passed by both houses and
either approved by the governor or passed over his veto,
and that no modifications in the law can be made by the
mere passage of a joint resolution. Knorr v. Beardsley,
(1949) 240 la. 828, 38 N. W. 2d 236; State ex rel Todd v.
Yelle, (1941) 7 Wash. 2d 443, 110 P. 2d 162; Scudder v.
Smith, (1938) 331 Pa. 165, 200 A. 601; Sancho v. Acevedo,
(1937) (C. C. A. Puerto Rico) 93 Fed. 2d 331; Terrell Wells
Swimming Pool v. Rodriguez, (Tex. Civ. App.) 182 S. W.
2d 824; Moran v. La Guardia, (1936) 270 N. Y. 450; Mos-
keim V. Rollins, (1935) (Tex. Civ. App.) 79 S. W. 2d 672;
Boyer-Camphell Co. v. Fry, (1935) 271 Mich. 282, 260 N. W.
165; Becker v. Detroit Sav. Bank, (1934) 269 Mich. 432,
257 N. W. 853.

It is stated in 82 C. J. S. 47, Statutes, § 20:

"The view taken in most, but not in all, jurisdictions is
that legislation cannot be enacted by joint or concurrent
resolution with respect to specified subjects. * * *"

The cases there cited for the divergence from the rule are
two Oklahoma cases. In re Block 1, (1944) 194 Okl. 221,149
P. 2d 265, and Ward v. State, (1936) 176 Okl. 368, 56 P. 2d
136. When examined it appears that the constitution of
Oklahoma does not contain any provision that "no law shall
be enacted except by bill," but on the contrary contains pro
visions that contemplate and recognize that joint resolu
tions are proper in enacting temporary measures and that
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when so used they constitute law. In addition the joint reso
lutions there involved were adopted by following the same

procedure applicable to a bill, including submission to the
governor for approval.

The only other case that might seem contrary to the
stated rule does not so hold. Watrous v. Golden Chamber of
Commerce, (1950) 121 Colo. 521, 218 P. 2d 498, was a case
where a statute, providing for the construction, financing,
and operation of a turnpike, contained a provision, in re
spect to setting up a sinking fund to pay bonds issued there
for, that the highway department could pledge thereto out
of the proceeds from motor vehicle license fees, registra
tions, and other highway user charges (including motor fuel
taxes), not to exceed 30 per cent of the required payments
each year of principal and interest on the bonds, but that
such a pledge "shall first be approved by a joint resolution"
of the legislature. The Colorado constitution contained a
pixivision that "every order, resolution or vote to which the
concurrence of both houses may be necessary, except on the
question of adjournment, or relating solely to the transac
tion of business of the two houses, shall be presented to the
governor" for approval. The court there held that a joint
resolution adopted by the legislature, approving a pledge
from the highway fund pursuant to such statute, was valid
even though not signed by the governor, as within the ex
press exception "relating solely to the transaction of busi
ness of the two houses." It also pointed out that this statute
provided that the pledge by the highway department had to
be, and it was, approved by the governor before its submis
sion to the legislature for approval by the joint resolution.

Although the case of Opinion of Justices, (1950) 96 N. H.
517, 83 A. 2d 738, rests on the particular provisions in the
New Hampshire constitution, it does lend support to the
general rule. Their constitution provided, "The supreme
legislative power, within this state, shall be vested in the
senate and house of representatives, each of which shall
have a negative on the other." The majority opinion held
this provision was violated by a statute providing that the
governor, after study, should prepare and submit to ttie
legislature in the form of a statute a plan or plans for re
organization of state departments which would "take effect
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and become law" upon the expiration of 25 days from
transmittal thereof if a concurrent resolution were not

passed during that period stating that the legislature dis
approved thereof. The basis of the decision was that if one

house disapproved of the submitted plan that would not be
effective to defeat the plan becoming law where the other
approved it, and therefore the provision for each having a
negative on the other was violated. There was also mention
of provisions of the constitution that every bill and "every
resolve" shall be presented to the governor for approval and
passage over a veto. The opinion said in respect thereto
that in the sense that this statute would dispense with pas
sage of any measure and presentation to the governor, it
provided for a reversal of the democratic processes pro
vided by their constitution.
Of the cited cases holding that legislative action estab

lishing or making change in the law must be by bill and
cannot be by joint resolution, Boyer-Campbell Co. v. Fry,
supra, is the one most directly in point on the provisions
here involved. There the state tax administrative agency
had issued a rule interpreting the Michigan 1933 sales tax
statute as imposing the tax upon sales to manufacturers of
tangible personal property used in the manufacturing of
articles to be ultimately sold at retail but which does not
become an ingredient or component part of the manufac
tured article, because the manufacturer is the final buyer
or ultimate consumer thereof, and that as to tangible per
sonal property sold to manufacturers which is consumed in
the manufacturing process and becomes an ingredient or
component part of the manufactured article, it imposed no
tax on the sale thereof to the manufacturer but imposed it
on the purchaser at retail, as he is the final buyer or ulti
mate consumer. Thereafter the Michigan legislature passed
a concurrent resolution stating that the intent in the 1983
statute was to exclude from its provisions the sale of any
thing to manufacturers that was used exclusively in manu
facturing. Thereupon the state tax administrative agency
changed its rule to conform thereto, but later upon advice
of the attorney general rescinded the change and went back
to its original rule. Action for declaratory judgment as to
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the effect to be given this sales tax statute was brought by a
number of manufacturers.

The supreme court of Michigan there said, "Legislative
resolutions are not law, although they are entitled to re
spectful consideration, Becker v. Detroit Savings Bank, 269
Mich. 432, 257 N. W. 853," and then proceeded to hold that
the sales tax statute was to be interpreted as provided in
the rule of the tax administrative agency.
In Becker v. Detroit Savings Bank, supra, the legislature

had passed a joint resolution stating that the 1933 Michigan
mortgage moratorium statute was intended to grant relief
to, and cover suits at law to recover on mortgage notes
brought against, home owner mortgagors. The court in
holding the moratorium act afforded no such relief in suits
on the notes and was not changed in effect by such legisla
tive resolution, relied upon and quoted at length from Mul-
lan V. State, (1896) 114 Cal. 578, 46 P. 670, 672, 34 L. R. A.
262, where a legislative concurrent resolution authorizing
the governor to fix the compensation payable to an agent
employed by him to act for the state was held invalid be
cause it violated provisions of the California constitution
providing: "The legislature shall have no power * * * to
pay or to authorize the payment of any claim hereafter
created against the state * * * under any agreement or con
tract made without express authority of law." The Cali
fornia court so held because the California constitutional
provision that "no law shall be passed except by bill," fur
nished a direct answer to the argument that "express
authority of law" in the other mentioned provision could
include a joint or concurrent resolution of the legislature.
It said:

"* * * It provides in express terms that there shall be
but one mode of enacting a 'law' thereunder, and that mode
is the exclusive measure of the power of the legislature in
that regard. A mere resolution, therefore, is not a compe^
tent method of expressing the legislative will, where that
expression is to have the force of law, and bind others than
the members of the house or houses adopting it. The fact
that it may have been intended to subserve such purpose
can make no difference. The requirements of the Constitu
tion are not met by that method of legislation. 'Nothing be-
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comes law simply and solely because men who possess the
legislative power will that it shall be, unless they express
their determination to that effect, in the mode pointed out
by the instrument which invests them with the power, and
under all the forms which that instrument has rendered
essential.' Cooley, Const. Lim. p. 155, chap. 6. It is true, as
contended, that legislation for certain limited purposes by
means of resolutions or legislative orders is in use to some
extent in certain of the states and in Congress. But it will
be found that in most, if not all, instances, it is under a
Constitution which either expressly recognizes it, as does
the Constitution of the United States, or one which at least
does not forbid it. And it will be usually found to take the
form of a resolution, requiring the assent of the executive
to give it effect. In Congress this foi-m of legislation is re
garded as a bill, and treated with the same formalities.
Even if this mode of legislation were competent under our
Constitution, the resolution relied upon would not arise to
the digfnity of law, since it lacks the essential of executive
approval. * * ♦"

In Moran v. La Guardia, supra, mandatory salaries for
policemen in the city of New York were fixed by an act of
the legislature, but subsequent legislation, which said its
provisions should apply "until the legislature shall find their
further operation unnecessaiy," authorized the city to pay
reduced salaries during a declared emergency. A concur
rent resolution by which a subsequent legislature sought to
declare the emergency at an end was held ineffective. The
New York court said:

"* * * A concurrent resolution, unlike a statute, is bind
ing only on the members and officers of the legislative body.

«* ^ *

"Not only reason but authority demonstrate that the joint
resolution upon which is based the application of petitioner
does not constitute action by the Legislature and cannot re
sult in the repeal of the so-called economy bill."

In holding in Sctidder v. Smith, supra, that a joint reso
lution creating a commission to investigate the oil industry,
which was adopted by following the procedures for passage
of a bill, including the governor's written approval, was in
valid as violative of constitutional provisions in practically
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the same language as in our art. IV, sec. 17, the Pennsyl
vania court said:

* * A 'Joint Resolution' has been defined by the same
authority [Webster's New Int'l. Diet.] to be 'A resolution
adopted jointly by the two branches of a legislative body.' A
'resolution' by the same authority has been defined as 'A
formal expression of the opinion or will of an official body
or a public assembly, adopted by a vote; as a legislative reso
lution.' When the Constitution provided that 'no law shall
be passed except by Bill,' it meant by 'a form or draft of a
law submitted to the legislature for enactment'; it did not
recognize a mere 'formal expression of opinion' as adequate
to the creation of a law. * * *
"* * * The subject matter of this joint resolution is leg

islative in its nature. It is not a mere formal expression of
legislative opinion. * * *"

The case of Terrell Wells Swimming Pool v. Rodriguez,
supra, was grounded on a joint resolution of the legislature,
approved by the governor, which stated that there should
be equal rights to all races in the matter of admissions to
amusement places. The court said that it had no doubt that
prior to such resolution the proprietor of an amusement
place could under the law deny a ticket or admission to any
one he wished. It then held such law was not changed by
this resolution, saying: "A concurrent resolution of the
Legislature does not have the effect of a statute."
The basic objective of these constitutional provisions re

quiring that enactments of law must be by bill is well stated
in Scudder v. Smith, as follows:

* * The purpose of the constitutional requirements
relating to the enactment of laws was to put the members
of the Assembly and others interested, on notice, by the title
of the measure submitted, so that they might vote on it with
circumspection. What was attempted to be done by the
sponsors of this challenged measure was something utterly
alien to the proper subject matter of a 'joint resolution.' Its
deceptive nomenclature is fatal to its validity as a law."

Upon full consideration of the foregoing authorities and
principles it is our opinion that the legislature cannot con
stitutionally abrogate or modify a duly issued rule of an
administrative agency by the mere passage of a joint resolu-
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tion, and therefore the provisions of sec. 227.031, Stats.,
and of the proposed sec. 227.04 to replace it, providing
therefor, are invalid. Obviously, the legislature can do so
by the passage of a bill which is approved by the governor,
or passed by the requisite votes over a veto. But there would
be no point or object in passing a statutory provision to that
effect, because the legislature possesses such power.
HHP
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ADMINISTRATIVE PROCEDURE Page

Rules, repeal by legislative resolution—Repeal of administra
tive rules by joint resolution of legislature violates pi"0-
visions of art. IV, sec. 17, Wis. Const., and therefore
227.031, Stats. 1953, and proposed replacement thereof,
are invalid 350

ADOPTION

Nonresidents—Under 322.01 Wisconsin court has no author
ity to assume jurisdiction in proceedings instituted by
nonresidents to adopt children who are nonresidents of
Wisconsin 284

AGRICULTURE

Live stock, brucellosis control program—Sees. 95.25 and
95.26 providing for Plan A county control program is
valid enactment and is discussed. Comments on 95.16,
97.02 (1), 97.045, 97.25, 97.36, and 97.55 as they relate
to use of products of brucellosis infected cattle 204

Live stock, brucellosis control program—Under 14.72 (2)
state emergency board has no authority to grant emer
gency appropriation to state department of agriculture
for purpose of brucellosis testing of Plan B herds 202

APPORTIONMENT

Vacancy in redistricted ward—As general i*ule, reapportion-
ment laws are prospective and intended to affect only
full terms commencing after date of law. In case of death
of Milwaukee county supeivisor, vacancy is to be filled
under 17.21 (5) from the assembly district as it existed
when the deceased supervisor was elected 260

APPROPRIATIONS AND EXPENDITURES
Civil defense—Director of civil defense has authority to pur

chase radio equipment for civil defense pui-poses under
20.035 (2) and implied power to place same in homes of
licensed radio amateurs participating in civil defense
program, such amateurs being recognized as part of fed-
ei'al civil defense plan 195

Health, state board of—Board is authorized to make ex
penditures on behalf of patients authorized to be sup
ported at Lake Tomahawk state tuberculosis camp at
public charge, for (1) necessary transportation costs,
(2) necessary clothing, (3) emergency medical care at
nearest available medical facility, and (4) high school
and vocational school tuition for training of patients in
nearby community 117

Historical society—State historical society may use funds
appropriated by 20.16 (5) and not other-wise earmarked
for specific purposes, to hire personnel in the unclassi
fied service under 16.08 (2) (c) 55
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APPROPRIATIONS AND EXPENDITURES—(Continued) Page
Pharmacy, state board of—$1,500 allotted by 20.46 (3) to

state pharmaceutical association out of appropriation
made to state board of phax'macy for the execution of
its functions, may not be used for other pux'poses. To
construe the statute other\vise could result in expendi
ture of public funds for private purposes contrary to
constitutional limitations 23

Public welfare department—Claims for reimbursement un
der 49.04 (3) for relief furnished in 1952-1958 are pay
able out of appropriation by 20.18 (10), Stats. 1951, if
certified to department of budget and accounts by
August 31, 1953, but if not certified by that date are
payable out of appropriation for 1953-1954 by 20.18
(10), Stats. 1953. Specification in 49.04 (3), Stats. 1953,
of time during which claims are to be filed is not a stat
ute of limitations and not in conflict with 2-year limita
tion of 49.11 (5) (g) 127

Watershed projects—Proposed bill permitting municipalities
to i-aise and appropriate money for watershed projects
which would include or benefit all or a portion of the re
spective municipalities would authorize appi'opriations
for public pui-poses 329

AUTOMOBILES AND MOTOR VEHICLES

Accident reports—As used in 85.141 (6) (a) "immediately"
means within a reasonable time under all facts and cir
cumstances of the case. Whether report was made "im
mediately" is a question of fact and not a question of law 90

Accident reports—Failure to report "immediately" to local
enfoi-cement officers and failure to report "within 10
days" in writing to motor vehicle department, as required
in 85.141 (6) (a), are two separate offenses 90

Drivei*'s license—Notwithstanding 48.01 (3), juvenile courts
must, under 85.08 (24) (b) and (c), forward the record
of conviction for any moving ti-affic violation of ch. 85 or
conforming local ordinance to motor vehicle department 96

Driver's occupational license—Under 85.08 (25c) petitions for
occupational licenses do not institute actions or special
proceedings in the courts, but the proceedings before the
judge are administrative. No clerk fees or suit tax may
properly be charged under 59.42 or otherwise 38

Farm tractor—Farm tractor used as road tractor to pull
trailer loaded with farm produce from place of pi*oduc-
tion to market is exempt from i-egistration under 85.01
(4) (cd) 9. Operator thereof must have motor vehicle
operator's license. Such opei-ation is not "temporaiy"
and exemption under 85.08 (4) (b) is inapplicable 248

Reciprocity—"May" as used in 85.055 (4) consti-ued to mean
"must" or "shall." Such construction is imperative where
rights of public are involved and where statute pre
scribes no standards for guidance in administering stat
ute on a discretionary basis 100

Reciprocity—Semitrailer owned by nonresident and i-egistered
m state with which Wisconsin has reciprocity under
85.05 (5) and operated in Wisconsin on interchange basis
in intrastate commerce must be registered in Wisconsin
under 85.01 (4) (e) 2. Fee is payable on annual and not
on quarterly basis 102
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AUTOMOBILES AND MOTOR VEHICLES—(Continued) Page
Registration fees—^The only veWcles owned and operated by

charitable coi*porations which may be registered for $1
reduced fee under 85.01 (4) (g) are motor busses. Other
types of vehicles must be registered at full commercial
rate 81

Registration fees—^Under 86.35 (1), Stats. 1953, 11 per cent
allotment to municipalities is applicable only to fees
collected for vehicles registered under 85.01 (4) (c). All
moneys collected under other paragraphs of 85.01 (4) are
subject to 20 per cent allotment rate 32

BANKS AND BANKING

Credit insurance—State banks may make cre^t life, acci
dent and health policies available to their borrowers.
They cannot charge more than the premium or partici
pate in any way in the premiums or commissions for
writing such insurance 181

Bridges. See Highways and Bridges.

BUSINESS OPPORTUNITY BROKERS
Improper practices—Wisconsin real estate brokers' board has

power under 136.04 (1) to issue rules defining "im
proper practices" applicable both to real estate brokers
and business opportunity brokers 1

Licenses—^Nonresident corporation operating as business op
portunity broker, by means of agents in Wisconsin, who
hold corporation out as able to sell Wisconsin businesses,
is subject to requirements of Wisconsin law and must
obtain broker's license. Agents of such corporation must
obtain licenses as salesmen 3

CEMETERIES

Plats—^Under 157.07 county and town boards majr not refuse
to approve cemetery plats which meet requirements of
ch. 157 solely because they do not want the cemetery in
a certain township 83

CHILD PROTECTION

See also, Minors.
Child care centers—One who operates boarding home for

mothers and children requires permit under 48.50 if she
provides care and supervision for 4 or more children
more than 2 and less than 24 hours a day while mothers
are at work, irrespective of whether separate charge is
made for such care or it is included in charge for board
and room — ̂24

County administration—County board may not divide admin
istration of state laws relating to child welfare between
a children's board and a county department of public
welfare. It must either delegate authority to children's
board under 48.29 to 48.31, or to welfare department un
der 46.22 (5) (g) and 48.315 295

CHIROPODISTS

Registration—State board of medical examiners is not auHior-
ized to include physical therapists and chiropodists in its
annual publication of registrants required by 147.175 (3) 116
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GIECUIT COURT Page
Clerk, Door county—Under ch. 237, Laws 1945, clerk of cir

cuit court of Door county who is ex officio clerk of cir
cuit court branch of county court may be assigned cleri
cal duties incident to administration of justice court
branch of county court 281

Clerk's fees—Filing fees provided by 59.42 have no applica
tion to petitions for amortization of debts of wage earn
ers for which filing fee of $10 is provided by 128.21 (1) 212

Clerk's fees—Under sec. 10, ch. 662, Laws 1953, clerk, upon
entry of judgment or other disposition of cases com
menced prior to effective date of ch. 511, Laws 1953,
should cnarge total clerk's foe provided by ch. 662 less a
credit for the $2 paid under 59.42 (40) of the 1951 stat
utes 15

CITIES

Prisonei-s in county jail—Sec. 62.24 (2) (b), relating to pay
ment by city to county for expense of city prisoners in
county jail, covers only out-of-pocket expenses for food,
medical care, laundry, and like items, and does not justify
"lodging" charge based on cost accounting share of sal
aries, heat, light, gas, water, insurance, etc 41

CIVIL DEFENSE

Appropriations and expenditures—Director of civil defense
has authority to purchase radio equipment for civil de
fense purposes under 20.035 (2) and implied power to
place same in homes of licensed radio amateurs partici
pating in civil defense program, such amateurs being
recognized as part of federal civil defense plan 195

CONSTITUTION

Assembly, right to—State historical society has right to
hold general meetings as private corporation under cL
17, Laws 1853, which power is continued by sec. 44.01,
Stats., and it may invite members of junior chapters to
attend. Under art. I, sec. 4, Wis. Const., right of any
group to assemble peaceably shall not be abridged 190

CONSTITUTIONAL LAW

Appropriations and expenditures—;$1,500 allotted by 20.46 (3)
to state pharmaceutical association out of appropriation
made to state board of pharmacy for the execution of its
functions, may not be used for other purposes. To con
strue the statute otherwise could result in expenditure
of public funds for private purposes contrary to con
stitutional limitations 23

Appropriations and expenditures—Proposed bill permitting
municipalities to raise and appropriate money for water
shed projects which would include or benefit all or a por
tion of the respective municipalities would authorize
appropriations for public purposes 329

Brucellosis control program—Sees. 95.25 and 95.26 providing
for Plan A county control program is valid enactment— 204

Legislature—Repeal of administrative rules by joint resolu
tion of legislature violates provisions of art. IV, sec. 17,
Wis. Const, and therefore 227.031, Stats. 1953, and pro
posed j-eplacement thereof, are invalid 350
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COUNTIES Page
Board member—As general rule, reapportionment laws are

prospective and intended to affect only full terms com
mencing after date of law. In case of death of Milwau
kee county supervisor, vacancy is to be filled under 17.21
(5) from the assembly district as it existed when the
deceased supervisor was elected 260

Child welfare services—County board may not divide admin
istration of state laws relating to child welfare between
a children's board and a county department of public
welfare. It must either delegate authority to children s
board under 48.29 to 48.31, or to welfare department
under 46.22 (5) (g) and 48.315 295

Fences—Under 90.03 county owning tax delinquent land is
not required to share cost of maintaining partition fences
adjacent to such land v"

Forests—County boards have no authority to make specific
grants to towns from funds received for sale of county-
owned timber sold under 28.13, when town roads have
been damaged by county's lumbering operations 65

Highway aid—83.03 authorizes counties to construct or re
pair specific town roads but not to make grants or dele
gate decision as to the manner in which funds may be
expended

Highway committee—Authority to contract and expend
county funds for construction of county highway garage
is solely within powers of county board, and not in
county highway committee members or county highway
commissioner

Highway committee—Only county board has authority to
lease county-owned land; no such power exists in mem
bers of county highway committee 10

Highways—County in maintaining highways under 83.025
(2) discharges govei-nmental function with respect to
rights of traveling public and is not liable for negli
gence of employes or agents except as provided by stat
ute. However, county may be liable for damages to ad
joining land owners caused by nuisances which county
has created on the highways, in which case county is act
ing in a proprietary capacity as to such owners 58

Home, use of tuberculosis sanatorium for—When authorized
by county board, portion of county sanatorium may be
used as unit of county home for aged, provided respon
sibility for management and operation of each section is
separate and accounts are kept which reflect cost of main
taining and operating each section. Trustees of sana
torium may not care for non-tuberculous aged patients
on per capita cost basis, nor rent portion of the building
occupied by such patients to trustees of county home.
Depreciation of building and equipment used for aged ̂
may be fixed by county board 338

Poor relief administration—Where county system of relief
has been adopted under 49.03 (1), all relief as defined
by 49.01 (1) must be administered by same agency. It
may be either the welfare department under 46.22 (5)
(b) or other official or agency designated under 49.02— 158
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COUNTIES—(Continued) Page
School committee—Provisions in 40.02 (3) for nominations of

candidates for the county school committee are direc
tory, and failure to make such nominations prior to meet
ing at which county board makes appointments does not
render such appointments invalid 84

Tax exemption—Sec. 70.11 (8), Stats. 1953, is inapplicable
to county-owned property 94

Zoning—County must use method of amending zoning ordi
nance set forth in 59.97 (3), and any ordinance estab
lishing a different method is void 73

Zoning—County zoning ordinance enacted pursuant to 59.97
is "county platting, regional or zoning plan" so as to
require approval by county board of plats pursuant to
236.0G (1) (b). When plats were recorded without re
quired approval, recordation was void and they must be
rerecorded, but such records must remain in register of
deeds' office for chain of title and description -p'urposes
only. Retroactive approval by county board is mot pos
sible. Plats in towns electing not to come under county
zoning ordinance must be approved by county board in
accord with 236.06 (1) (b). Improper recording meant
that there was no dedication of streets and alleys unless
eriected by a user or some other method 75

COUNTY COURT

Clerk, Door county—Under ch. 237, Laws 1945, clerk of cir
cuit court who is ex officio clerk of circuit court branch
of county court may be assigned clerical duties incident to
administration of justice court branch of county court__ 281

Register in probate—Register appointed pursuant to 253.27
who acts as court reporter in county and juvenile court
without having been appointed court reporter under
253.33 is not entitled to additional compensation for
services as court reporter nor to fees for transcripts
mentioned in 258.33 (3). Reasons for official appointment
of county court reporter discussed 20

Register in probate and clerk, fees—Fee under 253.29 (2)
(b) for certificate terminating life estate is $1 and no
further fee can be lawfully collected under 253.29 (2)
(a). Where register has made overcharge under 253.29
(2) which is not discovered until it has been received by
the state treasurer, the only way to obtain a refund out
of state treasui-y is under 20.06 (2) 291

Register in probate and clerk, fees—Filing fees prescribed
by 253.29 (2) (a) are payable in special administrations
under 311.06 and summary settlements of small estates
under 311.05 or 311.055. Only one fee is chargeable
against any one estate.

.  certificate issued under 230.47 (1) terminating life estate is $1. This has
nothing to do with certified copies.

Fees for certified copies under 253.29 (2) (g) and
(h) are: Copies prepared by court, 75 cents per page;
copies brought in, 25 cents per page; for certificate in
all cases, 50 cents; and minimum charge, $1 in all cases 177
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COUNTY JUDGE PaS®
Insanity proceedings—^Mileage and other expenses of judge

conducting proceeding under 51.07 not expressly pro
vided for therein may not be included in the expenses
of the proceeding for which provision is made in subsecs.
(4) and (5) 213

COURTS

See also, Circuit Court, County Court, Justice Court, and
Juvenile Court.

Adoption—Under 322.01 Wisconsin court has no authority to
assume jurisdiction in proceedings instituted by non-
residents to adopt children who are nonresidents of Wis
consin :— 284

Clerk's fees—Under 301.245 it is not duty of justice of peace
from whose court a case is transferred to collect suit
tax and clerk's fees for court to which case is transferred.
Clerk of court to which case is transferred has duty to
collect fees or suit tax before filing the papers. His fee
under 59.42 (2) (c) is $8, and suit tax under 262.04 is $5.
Burden of advancing fees and tax in case of transfer
imder 301.245 is on plaintiff — j 319

Clerk's fees and suit tax—^Under 85.08,(25c) petitions for
occupational drivers' licenses do not institute actions or
special proceedings in the courJ^,/but the proceeding
before the judge are administrative. No clerk fees or suit
tax may properly be charged urider 59.42 or otherwise— 38

CREDITORS' ACTIONS

Voluntary proceedings—Filing fees provided by 59.42 have
no application to petitions for amortization of d^ts of
wage earners for which filing fee of $10 is providod by
128.21 (1) 212

CRIMINAL LAW
Lotteries—Radio give-away program called "Number

Pleeze," described in opinion is not a lottery m view of
348.01 (2), but listeners may not be required to register
at sponsor's store to be eligible to participate 266

Lotteries—Television game of "Banko," described in the opin-
ion, is a lottery in violation of 348.01 324

Dependent children. See Public Assistance.

DISTRICT ATTORNEY
Powers—^Has no authority under 52.01 to compromise amount

of support which authorities in charge of dependent per-
son have found should be furnished by specified relatives 224

EliEiCTIONS

Liquor sales on election day—^Under 66.054 (10) (a) taverns
in municipalities where no election is being held are not
required to close, notwithstanding that election is being
held in other municipalities within the county, except
that if town holding election has its polling place in city
not having an election, taverns in the «ity must close.
If primary election is held in any precinct in a city, all
taverns in the city jnust close 138
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ELECTIONS—(Continued) Page
Liquor sales on election day—Under 176.05 and 176.34, sale

of fermented malt beverages containing 5 per cent or
more of alcohol by weight, is prohibited until after polls
closed. Under 66.054 (10) sale of fei-mented malt bev
erages by Class "B" licensees (except in Milwaukee
county) is prohibited until polls closed. There is no pro
hibition against sale of fermented malt beverages con
taining less than 5 per cent of alcohol by weight by
Class "A" licensees or by wholesalers, or by Class "B"
fermented malt beverage licensees in Milwaukee county 122

Notice, right to vote for presidential electors—Suggestion
for statement required by 6.10 (1) in notice submitting
ch. 76, Laws 1953, to people at coming election 235

Notice, state television network—Suggestion for statement
required by 6.10 (1) in notice submitting question pro
posed by Joint Resolution 66, 1953, to people at coming
election 234

EMERGENCY BOARD

Powers—Under 14.72 (2) board has no authority to grant
emergency appropriation to state department of agricxil-
ture for purpose of brucellosis testing of Plan B herds __ 202

FENCES

Counties—Under 90.03 county owning tax delinquent land is
not required to share cost of maintaining partition fences
adjacent to such land 67

FORESTS

County—County board cannot make specific grants to towns
from funds received from sale of timber sold under 28.13
when town roads have been damaged by county's lumber
ing operations. Under 83.03 counties may construct or
repair specific town roads but may not make grants and
delegate decision as to manner in which funds may be
expended 65

FUNERAL DIRECTORS
Death certificate—^Under 69.37, in a death certificate the

statement of facts relating to the disposition of the body
need not be signed by Wisconsin licensed fxmeral
director 268

Removal of dead body—Dead body may be moved by per
sons other than Wisconsin licensed funeral director 268

HEALTH, STATE BOARD OF
Garbage dumping—Under 60.72 (1) board is not required to

obtain approval of town board before approving site for
municipal dumping, and municipality need not have ac
quired ownership of the site prior to amendment of
60.72 (1) by ch. 146, Laws 1953 289

Tuberculosis camp—Board is authorized to make expendi
tures on behalf of patients authorized to be supported at
Lake Tomahawk state camp at public charge, for (1)
necessary transportation costs, (2) necessary clothing,
(3)_ emergency medical care at nearest available medical
facility, and (4) high school and vocational school tuition
for training of patients in nearby community 117
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HIGHWAYS AND BRIDGES J'a-Se
County aid—County board cannot make specific grants to

towns from funds received from sale of timber sold un
der 28.13 when town roads have been damaged by
county's lumbering operations. Under 83.03 counties may
construct or repair specific town roads but may not make
grants and delegate decision as to manner in which funds
may be expended

Maintenance, nuisances—County in maintaining highways
under 83.025 (2) discharges governmental function with
respect to rights of traveling public and is not liable for
negligence of employes or agents except as provided by
statute. However, county may be liable for damages to
adjoining land owners caused by nuisances which it has
created on the highways, in which case county is acting
in a proprietary capacity as to such owners bS

Town bridge—Moneys received in state disaster aid for dam
age to town bridge pursuant to 86.34, should be applied
solely to bridge damage and remaining costs divided by
town and county pursuant to 81.38. Adjustments between
town and county should be made on this basis where
their respective shares have been appropriated prior to
receipt of disaster aid. County may allow town to pay its
share on instalment basis under contract pursuant to
59.08 (35)

HISTORICAL SOCIETY

Appropriations and expenditures—State historical society
may use funds appropriated by 20.16 (5) and not other
wise earmarked for specific purposes, to hire personnel m
the unclassified service under 16.08 (2) (c)

Copyright infringement—State historical society is arm or
agency of the state and not liable for damages for copy
right infringement 166

Powers—Has right to hold general meetings as private cor
poration under ch. 17, Laws 1853, which power is contin
ued by sec. 44.01, Stats., and may invite members of
jimior chapters to attend. Under art. I, sec. 4, Wis.
Const., right of any group to assemble peaceably shall
not be abridged 1^6

INSANE

Judge's expenses—Mileage and other expenses of judge con
ducting insanity proceeding under 51.07 not expressly
provided for therein may not be included in the expenses
of the proceeding for which provision is made in subsecs.
(4) and (5) 213

INSURANCE

Credit insurance—State banks may make credit life, accident
and health policies available to their borrowers. They
cannot charge more than the premium or participate in
any way in the premiums or commissions for writing
such insurance 161

55
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INTOXICATING LIQUORS Page
Election day—Under 66.054 (10) (a) taverns in municipali

ties where no election is being held are not required to
close, notwithstanding that election is being held in other
municipalities within the county, except that if town
holding election has its polling place in city not having
an election, taverns in the city must close. If primary
election is held in any precinct in a city, all taverns in
the city must close 138

Election day—Under 176.06 and 176.34 sale of fermented
malt beverages containing 5 per cent or more of alcohol
by weight, is prohibited until after polls closed. Under
66.054 (10) sale of fermented malt beverages by Class
"B" licensees (except in Milwaukee county) is prohibited
until polls closed. There is no prohibition against sale
of fermented malt beverages containing less than 5 per
cent of alcohol by weight by Class "A" licensees or by
wholesalej's, or by Class "B" fermented malt beverage li
censees in Milwaukee county 122

JUSTICE COURT AND JUSTICE OF THE PEACE
Fees—Under 301.245 it is not the duty of the justice from

whose court a case is transferred to collect suit tax and
clerk's fees for the court to which the ease is transferred 319

Fees—Under 307.01 justice in criminal case is entitled to fees
therein provided for the seiwices performed up to and
including transfer of the case to another justice where
affidavit of prejudice is made under 301.24, and county
IS liable for such fees 287

JUVENILE COURT

Records Notwithstanding 48.01 (3), juvenile courts must,
under 85.08 (24) (b) and (c), fonvard the record of con-
pction for any moving traffic violation of ch. 85 or con
forming local oi-dinance to motor vehicle department 96

LEGAL SETTLEMENT

Minors—Under 49.10 (2) minor children whose legal settle
ment was derived from their mother, who obtained their
custody upon divorce, lost such settlement upon death of
mother, the father having no settlement in this state 215

Poor relief—Provisions of 49.10 (4) relating to time spent on
lands located in one municipality and owned by another,
do not apply where the lands are owned by county oper
ating on county system of relief and located in said
county 223

LEGISLATURE

Administrative lules—Repeal of administrative imles by joint
resolution of legislature violates provisions of art IV
sec. 17, Wis. Const., and therefore 227.031, Stats. 1953,
and proposed replacement thereof, are invalid 350

LICENSES AND PERMITS

Automobile—The only vehicles owned and operated by chari
table corporations which may be registered for $1 re
duced fee under 85.01 (4) (g) are motor busses. Other
types of vehicles must be registered at full commercial
rate 81
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LICENSES AND PERMITS—(Continued) Page
Business opportunity broker—^Nonresident corporation oper

ating as business opportunity broker, by means of agents
in Wisconsin, who hold corporation out as able to sell
Wisconsin businesses, is subject to reqmrements of Wis
consin law and must obtain broker's license. Agents of
such corporation must obtain licenses as salesmen «»

Child care center—One who operates .^oar^ng home for
mothers and children requires permit under 48.50 u she
provides care and supervision for 4 or more chiltoen
more than 2 and less than 24 hours a day while mothers
are at work, irrespective of whether separate ̂ a^e m
made for such care or it is included in charge for board
and room

Driver—Operator of farm tractor used as road tractor to pall
trailer loaded with farm produce from place of produc
tion to market must have driver's license although trac-
tor is exempt from registration under 85.01 (4) (cd) 9 — a4o

Farm tractor—^Farm tractor used as road tractor to
trailer loaded with farm produce from place of produc
tion to market is exempt from registration under 85.01
(4) (cd) 9. However, operator thereof must have drivers
license ^

Physical therapy—Persons practicing physical therapy in
veterans' administration hospitals who confine their prac
tice to patients whom the administration has duty to
treat are not required to be licensed under 147.185 15^

Physical therapy—Sec. 147.185 (2) relating to educational re
quirements of applicants for licenses to practice pl^sical
therapy, is applicable as of date of graduation of the ap
plicant, who must be graduate of school of physical toer-
My with standards equivalent to those of university of
Wisconsin at the time he graduated «

Physical therapy—Under 147.185 (4) annual renewal fee is
$3 if paid by February 1 and $7 thereafter. There is no
authority under the statute for issuing registration cer
tificates for license years that have already elapsed. If
lapse is 5 or more years, applicant must submit
to oral examination, and may be required to take re-
fresher course

Physician—State board of medical examiners has consider
able discretion in determining whether applicant for li-
cense has completed preliminary education equivalent to
high school graduation required by 147.15. Board is not
required to examine applicant in high school subjects
and would be justified in accepting statement of accred
ited college or professional school attended by apphcant
or determination of university extension division or other
reliable agency versed in evaluating high school edu-
cation

Physician—Where applicant for license by reciprocity other
wise meets all requirements imposed by 147.15 and
147.17, he is entitled to license without regard for n^-
ber of years of pre-medic courses completed, provided he
has completed courses in physics, chemistry and biology
equivalent to those taught as pre-medic subjects at the
university of Wisconsin 1""
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LICENSES AND PERMITS—(Continued) Page
Physician—Whether graduate of imapproved foreigm medical

school, ineligible for Wisconsin license, may be employed
by state agency in administrative capacity where the
duties require that he "do some consultation work" de
pends upon nature of the duties. If they require perform
ance of acts which constitute practice of medicine or
other branch of treating the sick, he could not be so em
ployed 1X4

Live stock. See Agriculture.

Lotteries. See Criminal Law.

MALT BEVERAGES

Election day—Under 176.06 and 176.34 sale of fermented malt
beverages containing 5 per cent or more of alcohol by
weight, is prohibited until after polls closed Under
60.054 (10) sale of fermented malt beverages by Class
B' licensees (except in Milwaukee county) is prohibited

until polls closed. There is no prohibition against sale of
fermented malt beverages containing less than 5 per cent
of alcohol by weight by Class "A" licensees or by whole
salers, or by Class "B" fermented malt beverage licensees
m Milwaukee county 122

MARKETING AND TRADE PRACTICES
Unfair sales act—Proof of sale below cost is prima facie evi

dence of criminal intent, under 100.30 (4) unless justi
fied by exception in subsec. (6) 27

Unfair sales act—Provision in 100.30 (6) (g) excepting
price of merchandise "made in good faith to meet com
petition ' from prohibitions of act, construed 27

Unfair sales act—Under 100.30 (2) (a) it is permissible to
deduct from invoice cost a quantity discount which can
be accurately computed for the purpose of determining
cost to retailer within 30 days prior to the date of sale — 104

MEDICAL EXAMINERS, STATE BOARD OF
License, physicians—Board has considerable discretion in de

termining whether applicant for license to practice medi
cine and surgery has completed preliminary education
equivalent to high school graduation required by 147.15.
Board is not required to examine applicant in high school
subjects and would be justified in accepting statement of
accredited college or professional school attended by ap
plicant or detei-mination of university extension division
or other reliable agency versed in evaluating high school
education 3X6

Registration of physicians—Board is not authorized to in
clude physical therapists and chiropodists in its annual
publication of registrants required by 147.175 (3) 116

MINORS

See also, Child Protection.
Legal settlement—Under 49.10 (2) minor children whose le

gal settlement was derived from their mother, who ob
tained their custody upon divorce, lost such settlement
upon death of mother, the father having no settlement in
this state 215
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MORTGAGES Page

Merger—Where value of land on which county has old-age
assistance lien under 49.26 (5) is insufficient to satisfy
lien, county may, in lieu of foreclosing lien, take convey
ance from heirs of old-age assistance beneficiary under
circumstances in which merger by conveyance from
mortgagor to mortgagee would be proper 44

MOTOR VEHICLE DEPARTMENT

Allotment of registration fees to municipalities—Under 86.35
(1), Stats. 1953, 11 per cent allotment is applicable only
to fees collected for vehicles registered under 85.01 (4)
(c). All moneys collected under other paragraphs of
85.01 (4) are subject to 20 per cent allotment rate 32

Traffic officers—State traffic patrol has no authority under
110.07 to make complaints and testify in actions for vio
lation of county or local traffic ordinances 36

Motor vehicles. See Automobiles and Motor Vehicles.

MUNICIPALITIES

Tort liability—County in maintaining highways under 83.025
(2) discharges governmental function witli respect to
rights of traveling public and is not liable for negligence
of employes or agents except as provided by statute.
However, county may be liable for damages to adjoining
land owners caused by nuisances which it has created on
the highways, in which case county is acting in a pro
prietary capacity as to such owners 58

Watershed projects—Proposed bill permitting municipalities
to raise and appropriate money for watershed projects
which would include or benefit all or a portion of Hie re
spective municipalities would authorize appropriations
for public purposes 329

Old-age assistance. See Public Assistance.

PEDDLERS

Transient merchant—Person who rents building by the
month and conducts sale there only one night per month,
keeping only small stock of merchandise there in the
meantime, and carrying on the same type of sale in a
different place each night, is a transient merchant as
defined in 129.05 257

PENSIONS

Teachers—Credit for teaching experience granted under
42.45 (3), for which deposits have been made by member
and state under 42.45 (4), may be counted toward 30
years' experience needed to qualify for annuity under
42.49 (3c), but not as experience in public schools, state
colleges, or university in this state for purpose of quali
fying for, or computing, annuity under 42.49 (3c) or
42.49 (3m) 343
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PHARMACY, STATE BOARD OF Page
Appropriations and expenditures—$1,500 allotted by 20.46

(3) to state pharmaceutical association out of appropria
tion made to state board of pharmacy for the execution
of its functions, may not be used for other purposes. To
construe the statute othei-wise could result in expendi-
tui'e of public funds for private purposes contrary to
constitutional limitations 23

PHYSICAL THERAPY

Certificate of x-egistration—Persons practicing physical ther
apy in veterans' adnxinistration hospitals who confine
Uxeir practice to patients whom the administration has
duty to treat are not required to be licensed under
147.185 152

Certificate of registration—Sec. 147.185 (2) relating to edu
cational requix'ements of applicants for licenses to pi'ac-
tice physical therapy, is applicable as of date of gradua
tion of the applicant, who must be graduate of school of
physical therapy with standards equivalent to those of
univei'sity of Wisconsin at the time he graduated 7

Certificate of registi-ation—Under 147.185 (4) annual re
newal fee is $3 if paid by February 1 and $7 thereafter.
There is no authority under the statute for issuing I'egis-
tration certificates for license year's that have already
elapsed. If lapse is 5 or mox-e years, applicant must sub
mit to oral examination, and may be required to take re-
fi'esher course 244

Registration—State board of medical examiners is not au
thorized to include physical thei'apists and chiropodists
in its annual publication of registered physicians, as re
quired by 147.175 (3) Hg

PHYSICIANS AND SURGEONS
License—Whether graduate of unapproved foreign medical

school, ineligible for Wisconsin license, may be employed
by state agency in "administrative capacity" where the
duties require that he "do some consultation work" de
pends upon nature of the duties. If they require perform
ance of acts which constitute practice of medicine or
other branch of treating the sick, he could not be so em
ployed

License, reciprocity—Where applicant for license by reci
procity otherwise meets all requirements imposed by
147.15 and 147.17, he is entitled to license without regard
for number of years of pre-medic courses completed, pro
vided he has completed courses in physics, chemistry and
biology equivalent to those taught as pre-medic subjects
at the university of Wisconsin 155

License requirements—State board of medical examiners has
considerable discretion in determining whether applicant
for license has completed preliminary education equiva
lent to high school graduation required by 147.15. Board
IS not required to examine applicant in high school sub
jects and would be justified in accepting statement of ac
credited college or professional school attended by appli
cant or determination of university extension division or
other reliable agency versed in evaluating high school
education 310
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PHYSICIANS AND SURGEONS—(Continued) Page
Registration—State board of medical examiners is not au

thorized to include physical therapists and chiropodists
in its annual publication of registrants required by
147.175 (3) 116

PLATTING LANDS

Approval requirements—County zoning ordinance enacted
pursuant to 59.97 is "county platting, regional or zoning
plan" so as to require approval by county board of plats
pursuant to 236.06 (1) (b). When plats were recorded
without required approval, recordation was void and
they must be rerecorded, but such records must remain
in register of deeds' office for chain of title and descrip
tion purposes only. Retroactive approval by county board
is not possible. Plats in towns electing not to come under
county zoning ordinance must be approved by county
board in accord with 236.06 (1) (b). Improper recording
meant that there was no dedication of streets and alleys
unle.ss effected by a user or some other method 75

Requirements for recording—The term "drawn" as used in
236.04 (3) does not mean "printed" 34

Requirements for recording—Various platting requirements
under ch. 236, Stats., briefly discussed 17

PRISONS AND PRISONERS

City prisoners, maintenance in county jail—Sec. 62.24 (2)
(b), i-elating to payment by city to county for expense of
city prisoners in county jail, covers only out-of-pocket
expenses for food, medical care, laundry, and like items,
and does not justify "lodging" charge based on cost ac
counting share of salaries, heat, light, gas, water, insur
ance, etc. ^1

University prisoners—Violation of regulations adopted by
university regents pursuant to 36.06 (8) and 27.01 (2),
(3), (4), (5), and (8) is criminal offense. Sheriff has
duty to accept prisoners from university policemen when
arrest is made with or without warrant under those stat
utes and to hold them pending court appearance. Uni
versity is not liable to county for their maintenance 141

PUBLIC ASSISTANCE

Assignment of cause of action—One may be "dependent per
son" under 49.01 (4) even though he has a cause of ac
tion for damages against another, where such other de
nies liability. When such cause of action cannot be es
tablished without litigation it is not a source of "pres
ent available" means of support and does not furnish a
proper case for assignment under 49.06. Cause of action
on which liability is admitted may be proper subject for
assignment under 49.06 if it might be convei*ted into
"present available" means of support and if doing so
would involve "substantial loss" 261

County administration—County board may not divide admin-
isti-ation of state laws relating to child welfare between
a children's board and a county department of public
welfare. It must either delegate authority to children's
board under 48.29 to 48.31, or to welfare department un
der 46.22 (5) (g) and 48.315 296
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PUBLIC ASSISTANCE—(Continued) Page
County administiation—Officials disbursing social security

aids for county department of public welfare under 46.30
to 46.35, Stats. 1951, continue to be de facto officers upon
repeal of those sections by ch. 513, Laws 1953, where no
steps ha%'e been taken to reoi'ganize the department un
der ch. 513 and no new appointments have been made,
and aids which they have disbursed are subject to state
reimbursement as provided by 49.51 (3) (b) 48

Dependent children—Parolee from Wisconsin school for girls
who has been placed in sister's home, but who has not
been deprived of parental support or care by reason of
death, continued absence from home, or incapacity of a
parent, is not a dependent child within the meaning of
49.19 (1) (a) so as to be subject to statutory provisions
relating to aid to dependent children 71

Dependent children—State public welfare department has re
sponsibility under 49.19 (8) (b) to make audit adjust
ments to prevent county from receiving reimbursement
from state and federal funds for aid to dependent, chil
dren which is given in manner not conforming with pro
visions of 49.19 (5) which require that aid pursuant to
such section shall be the only form of public assistance
granted to the family for the benefit of such child 51

Legal settlement—Provisions of 49.10 (4) relating to time
spent on lands located in one municipality and owned by
another do not apply where the lands are owned by
county operating on county system of relief and located
in said county 223

Legal settlement—Under 49.10 (2) minor children whose le
gal settlement was derived from their mother, who ob
tained their custody upon divorce, lost such settlement
upon death of mother, the father having no settlement in
this state 215

Old-age assistance—A lien for old-age assistance under 49.26
(4) and (5) upon realty owned solely by the beneficiaiy,
has priority over the rights of the widow in the absence
of the release of lien, or of administration proceedings 336

Old-age assistance—Contract of life insurance issued in
name of applicant for old-age assistance is subject, to
extent of cash or loan value at date of the first old-age
assistance, to provisions of 49.22 (2) (c) 3, irrespective
of source of the money from which premiums were paid 251

Old-age assistance—Funds recovered through assignment of
insurance policies under 49.22 (2) (c) 3 should be paid
to United States, state, and its political subdivisions in
proportion to their contributions, in manner provided in
49.25 227

Old-age assistance—Trust for payment of funeral expenses
may be terminated by agreement of parties during life
of person for whose funeral it is provided. Fact that ir
revocable trust has been provided for payment of funei'al
expenses of applicant for old-age assistance does not
render him ineligible for assi.stance under 49.22 if fund
does not exceed $300. If fund exceeds $300, owner is in
eligible for old-age assistance 169
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PHYSICIANS AND SURGEONS—(Continued) Page
Registration—State board of medical examiners is not au

thorized to include physical therapists and chiropodists
in its annual publication of registrants required by
147.175 (3) 116

PLATTING LANDS

Approval requirements—County zoning ordinance enacted
pursuant to 59.97 is "county platting, regional or zoning
plan" so as to require approval by county board of plats
pursuant to 236.06 (1) (b). When plats were recorded
without required approval, recordation was void and
they must be rerecorded, but such records must remain
in register of deeds' office for chain of title and descrip
tion purposes only. Retroactive approval by county board
is not possible. Plats in towns electing not to come under
county zoning ordinance must be approved by county
board in accord with 236.06 (1) (b). Improper recording
meant that there was no dedication of streets and alleys
unless effected by a user or some other method 75

Requirements for recording—The term "drawn" as used in
236.04 (3) does not mean "printed" 34

Requirements for recording—Various platting requirements
under ch. 236, Stats., briefly discussed 17

PRISONS AND PRISONERS
City prisoners, maintenance in county jail—Sec. 62.24 (2)

(b), relating to payment by city to county for expense of
city prisoners in county jail, covers only out-of-pocket
expenses for food, medical care, laundry, and like items,
and does not justify "lodging" charge based on cost ac
counting share of salaries, heat, light, gas, water, insur
ance, etc. 41

University prisoners—Violation of regulations adopted by
university regents pursuant to 36.06 (8) and 27.01 (2),
(3), (4), (5), and (8) is criminal offense. Sheriff has
duty to accept prisoners from university policemen when
arrest is made with or without warrant under those stat
utes and to hold them pending court appearance. Uni
versity is not liable to county for their maintenance 141

PUBLIC ASSISTANCE

Assignment of cause of action—One may be "dependent per
son" under 49.01 (4) even though he has a cause of ac
tion for damages against another, where such other de
nies liability. When such cause of action cannot be es
tablished without litigation it is not a source of "pres
ent available" means of support and does not furnish a
proper case for assignment under 49.06. Cause of action
on which liability is admitted may be proper subject for
assignment under 49.06 if it might be converted into
"present available" means of support and if doing so
would involve "substantial loss" 261

Ck>unty administration—County board may not divide admin
istration of state laws relating to child welfare between
a children's board and a county department of public
welfare. It must either delegate authority to children's
board under 48.29 to 48.31, or to welfare department un
der 46.22 (5) (g) and 48.315 295
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PUBLIC ASSISTANCE—(Continued) Page
County administration—Officials disbursing social security

aids for county depai'tment of public welfare under 46.30
to 46.35, Stats. 1951, continue to be de facto officers upon
repeal of those sections by ch. 513, Laws 1953, where no
steps have been taken to reorganize the department un
der ch. 513 and no new appointments have been made,
and aids which they have disbursed are subject to state
reimbursement as provided by 49.51 (3) (b) 48

Dependent children—Parolee from Wisconsin school for girls
who has been placed in sister's home, but who has not
been deprived of parental support or care by reason of
death, continued absence from home, or incapacity of a
parent, is not a dependent child within the meaning of
49.19 (1) (a) so as to be subject to statutory provisions
relating to aid to dependent children 71

Dependent children—State public welfare department has re
sponsibility under 49.19 (8) (b) to make audit adjust
ments to prevent county from receiving reimbursement
from state and federal funds for aid to dependent chil
dren which is given in manner not conforming with pro
visions of 49.19 (5) which require that aid pursuant to
such section shall be the only form of public assistance
granted to the family for the benefit of such child 51

Legal settlement—Provisions of 49.10 (4) relating to time
spent on lands located in one municipality and owned by
another do not apply where the lands are owned by
county operating on county system of relief and located
in said county 223

Legal settlement—Under 49.10 (2) minor children whose le
gal settlement was derived from their mother, who ob
tained their custody upon divorce, lost such settlement
upon death of mother, the father having no settlement in
this state 215

Old-age assistance—A lien for old-age assistance under 49.26
(4) and (5) upon realty owned solely by the beneficiary,
has priority over the rights of the widow in the absence
of the release of lien, or of administration proceedings 336

Old-age assistance-—Contract of life insurance issued in
name of applicant for old-age assistance is subject, to
extent of cash or loan value at date of the first old-age
assistance, to provisions of 49.22 (2) (c) 3, irrespective
of source of the money from which premiums were paid 251

Old-age assistance—Funds recovered through assignment of
insurance policies under 49.22 (2) (c) 3 should be paid
to United States, state, and its political subdivisions in
proportion to their contributions, in manner provided in
49.25 227

Old-age assistance—Timst for payment of funeral expenses
may be terminated by agreement of parties during life
of person for whose funeral it is provided. Fact that ir
revocable trust has been provided for payment of funeral
expenses of applicant for old-age assistance does not
render him ineligible for assistance under 49.22 if fund
does not exceed $300. If fund exceeds $300, owner is in
eligible for old-age assistance 169



Index 383

PUBLIC ASSISTANCE—(Continued) Page
Old-age assistance—Where value of land on which county

has old-age assistance lien under 49.26 (5) is insufficient
to satisfy lien, county may, in lieu of for^losing lien,
take conveyance from heirs of old-age assistance bene
ficiary under circumstances in which merger by convey
ance from mortgagor to mortgagee would be proper 44

Poor relief—Claims for reimbursement under 49.04 (3) for
relief furnished in 1952-1953 are payable out of appro
priation by 20.18 (10), Stats. 1951, if certified to depart
ment of budget and accounts by August 31, 1953, but if
not cei'tified by that date are payable out of appropria
tion for 1953-1954 by 20.18 (10), Stats. 1953. Specifica
tion in 49.04 (3), Stats. 1953, of time during which
claims are to be filed is not a statute of limitations and
not in conflict with 2-year limitation of 49.11 (5) (g) 127

Poor relief—County administering relief under 49.02 and
49 03 (1) has no right to condition grant of i-elief upon
authorization of county court. If relief has been granted
on basis of application to court by county poor commis
sioner, county may be reimbursed under 49.04 for pay
ments to state dependents 162

Poor relief—County officials charged with administration of
relief under 49.02 and 49.03 may provide for payment of
taxes and interest on behalf of dependent person who is
owner of an equity in the home in which he and his fam
ily live. They may advance payments on the principal
in such case only if they make provision under 49.06
and 49.08 for reimbursement to county of the amount of
any such payments i-esulting in increase of recipient's
property intei'est 144

Poor relief—Where county system of relief has been adopted
under 49.03 (1), all relief as defined by 49.01 (1) must
be administered by same agency. It may be either ^e
welfare department under 46.22 (5) (b) or other official
or agency designated under 49.02 158

Social secui-ity aids—Discussion of questions arising out of
changes during a particular month in the circumstances
of recipients of social security aids in matters affecting
their eligibility for such aids 197

Social security aids—Where county grants amounts in excess
of those fixed by statute or departmental I'ule, state de
partment of public welfare should in all cases exercise
its power to disallow county's claim with respect to ex
cess payment. Where statutory provision, such as 49.19
(5), or I'ule of state department establishes fixed policy
that no other public assistance shall be allowed recipient
of a pax-ticular aid, department should disallow in full
county's claim with respect to any recipient receiving
more than the specified maximum. In other cases where
county grants in excess of maximum, department may
disallow in full if it determines the circumstances ai-e
such that to do so is necessary to compel compliance
with state policies. Where county's grant is less than
proper amount established under state regulations, state
department should exercise its power to disallow county's
claim with respect to the total amount 108
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PUBLIC ASSISTANCE—{Continued) Page
Support of dependents—Distinct attorney has no authority

under 52.01 to compromise amount of support which au
thorities in charge of dependent person have found
should be furnished by specified relatives 224

Totally and permanently disabled—Where federal govern
ment disallows aid for payments by county under 49.61
for failure to comply with federal regulations, state de
partment must recoup payments advanced to county as
federal aid; but if payments made by county compli^l
with state regulations, county is to be reimbursed in the

,  prescribed percentage for state aid 125

PUBLIC OFFICERS

Compatibility—Office of county dance supervisor cannot be
held by sheriff. Offices of undersheriff and county dance
supervisor are not incompatible - 228

De facto offioei-s—Officials disbureing social security aids for
county department of public welfare under 46.30 to

;  46.35, Stats. 1951, continue to be de facto officers upon
repeal of those sections by ch. 513, Laws 1953, where
no steps have been taken to reorganize the department
under ch. 513 and no new appointments have been made,
and aids which they have disbursed are subject to state
reimbursement as provided by 49.51 (3) (b) 48

Defense in criminal actions—County traffic patrolman is offi
cer of the county within the meaning of 33135, and
county board is authorized to pay his expenses in suc
cessful defense of criminal action brought against him

\ by reason of acts done in performance of his official du
ties. 16 O.A.G. 593 overruled 230

Vacancy—As general rule, reapportionment laws are prospec
tive and intended to affect only full terms commenc
ing after date of law. In case of death of Milwaukee
county supervisor, vacancy is to be filled under 17.21 (5)
from the assembly district as it existed when the de-

•  ■ ceased supervisor was elected 260

^PUBLIC WELFARE DEPARTMENT
See also. Public Assistance.
Appropriations and expenditures—Claims for reimbursement

under 49.04 (3) for relief furnished in 1952-1953 are
payable out of appropriation by 20.18 (10), Stats. 1951,
if certified to depaifment of budget and accounts by Au
gust 31, 1953, but if not certified by that date ai'e pay
able out of appropriation for 1953-1954 by 20.18 (10),
Stats. 1953. Specification in 49.04 (3), Stats. 1953, of
time during which claims are to be filed is not a statute
of limitations and not in conflict with 2-year limitation
of 49.11 (5) (g) 127

Audit adjustments—Department has responsibility under
49:19 (8) (b) to make audit adjustments to prevent
county from receiving reimbursement from state and
federal funds for aid to dependent children which is
given in manner not conforming with provisions of 49.19
(5) which require that aid pursuant to such section shall
be the only foi-m of public assistance gi-anted to the fam
ily. for the benefit of such child — 5X
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PUBLIC WELFARE DEPARTMENT—(Continued) Page
Audit adjustments—Where county grants amounts of social

security aids in excess of those fixed by statute or de
partmental rule, state department of public welfare
should in all cases exercise its power to disallow county s
claim with respect to excess payment. Where statutory
provision, such as 49.19 (5), or rule of state department
establishes fixed policy that no other public assistance
shall be allowed recipient of a particular aid, department
should disallow in full county's claim with respect to any
recipient receiving more than the specified maximum. In
other cases where county grants in excess of maximum,
department may disallow in full if it detennines the cir
cumstances are such that to do so is necessary to compel
compliance with state policies. Where county's grant is
less than proper amount established under state regula
tions, state department should exercise its power to dis
allow county's claim with respect to the total amount — 108

Audit adjustments—Where federal government disallows aid
for payments by county under 49.61 (aid to totally and
permanently disabled) for failure to comply with federal
regulations, state department must recoup payments ad
vanced to countv as federal aid; but if payments made
by county complied with state regulations, county is to
be reimbursed in the prescribed percentage for state
aid 126

RAILROADS

Train crews—Movement of railroad cars by locomotive crane
in repair yards of raih'oad constitutes "switching cars"
in meaning of 195.25 (4a), and hence requires full train
crew as therein defined. This does not deny railroads
equal protection of the laws even though like movement
of cars in industrial plants is not covered by the statute 273

Train crews—Sec. 192 25 (4a) does not apply to switching
of boxcars by employes of industrial plant using rubber-
tired tractors as motive power on sidetracks located on
employer's premises and crossing a public street, since
such employer is not a "railroad company" and rubber-
tired tractor is not a vehicle covered by the statute 264

REAL ESTATE BROKERS' BOARD
Powers—Board has power under 136.04 (1) to issue rules

defining "improper practices" applicable both to real es
tate brokers and business opportunity brokers 1

Register in probate. See County Court.

SALARIES AND WAGES

Register in probate—Register appointed pursuant to 253.27
who acts as court reporter in county and juvenile court
without having been appointed court reporter under
253.33 is not entitled to additional compensation for
services as court reporter nor to fees for transcripts
mentioned in 253.33 (3). Reasons for official appointment
of county court reporter discussed 20

Sheriff—Under 59.15 (1) where sheriff is on straight salary
basis he may not be paid in addition the per diem allow
ance provided by 59.29 (1). 42 O.A.G. 289 withdrawn 287
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SCHOOLS AND SCHOOL DISTRICTS Page
Alteration—Orders by county school committee under 40.03

are subject to provisions in 40.06 (1) that no territory
shall be detached fi-om a district unless attached to an
other, and no district shall be created with less than
$150,000 valuation 219

Borrowing, temporary loan—If district is indebted to extent
of its 5 per cent constitutional debt limit: (a) It may
not borrow under 67.12 (8) against any part of current
tax levy before tax roll has been delivered to local
treasurer for collection, (b) If tax roll has been so de
livered, district may borrow under 67.12 (8) up to 50
per cent of estimated receipts for operation and mainte
nance, but not to exceed 100 per cent of amount included
in tax levy for such purpose, (c) District may not bor
row under 67.12 (8) at any time against unpaid state
aids or tuition or transportation claims. The foregoing
conclusions would not be changed by fact that district
had taken action appropriating anticipated receipts to
retire loan made under 67.12 (8) 302

County school committee—Provisions in 40 02 (3) for nomi
nations of candidates for county school committee are
directoi-y, and failure to make such nominations prior
to meeting at which county board makes appointments
does not render such appointments invalid 84

SECRETARY OF STATE

Election notice, right to vote for presidential electors—Sug
gestion for statement required by 6.10 (1) in notice sub
mitting ch. 76, Laws 1953, to people at coming election 235

Election notice, state television network—Suggestion for
statement required by 6.10 (1) in notice submitting
question proposed by Joint Resolution 66, 1953, to people
at coming election 234

SHERIFFS

Compensation—Under 59.15 (1) where sheriff is on straight
salar-y basis he may not be paid in addition the per diem
allowance piovided by 59.29 (1). 42 O.A.G. 289 with
drawn 237

Dance supei-visor—Office of county dance supei-visor cannot
be held by sheriff. Offices of undersheriff and county
dance supervisor are not incompatible 228

Prisoners—Violation of regulations adopted by university re
gents pursuant to 36.06 (8) and 27.01 (2), (3), (4), (5),
and (8) is criminal offense. Sheriff has duty to accept
prisoners from university policemen when arrest is made
with or without warrant under those statutes and to hold
them pending court appearance. University is not liable
to county for their maintenance 141

STATE

Tort liability—State historical society is arm or agency of
the state and not liable for damages for copyright in
fringement Igg
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STATUTES ; Page
■Censtrviction—^Interpi'etation of effect of repeal of 20.785

on 16.08 (2) (c), which continues to contain reference
to 20.785. State lustorical society may use funds appro
priated by 20.16 (5) and not otherwise earmarked for
specific purposes, to hire personnel under 16.08 (2) (c) 55

Construction—^"May" as used in 85.055 (4) construed to
mean "must" or "shall." Such construction is imperative
where rights of public are involved and where statute
prescribes no standards for guidance in administering
statute on a discretionary basis 100

TAXATION
Exemption—Sec. 70.11 (8), Stats. 1953, is inapplicable to

county-owned propei^ 94
Lien, foreclosure by action in rem—Payment may be made

after commencement of in rem proceedings under 75.521
of less than amount necessary to redeem all the tax liens
listed therein against a parcel of land. Unless amount
paid before expiration of redemption period is suflftcient
to pay all listra tax liens in full, judgment may be en
tered based on any listed tax lien remaining unre^
deemed, and county is under no obligation to refund the
payment made — 277

TEACHERS
Retirement system—Credit for teaching experience granted

under 42.45 C3), for which deposits have been made by
member and state under 42.45 (4), may be counted to
ward 30 years' experience needed to qualify for annuity
under 42.49 (3c), but not as experience in public schools,
state colleges, or university in this state for purpose of
qualifying for, or computing, annuity under 42.49 (3c)
or 42.49 (3m) 343

TOWNS
Bridge—^Moneys received in state disaster aid for dama^ to

town bridge pursuant to 86.34 should be applied solely to
bridge damage and remaining costs dividra by town and
county pursuant to 81.38. Adjustments between town
and county should be made on this basis where their re
spective shares have been appropriated prior to receiving
disaster aid. County may allow town to pay its share on
instalment basis under contract pursuant to 59.08 (35) 192

Garbage dumping—^Under 60.72 (1) state board of health is
not required to obtain approval of town board before
approving site for municipal dumping, and municipality
need not have acquired ownership of the site prior to
amen^ent of 60.72 (1) by ch. 146, Laws 1953 289

Highways—County board cannot make specific grants to
towns from funds received from sale of timber sold un
der 28.13 when town roads have been damaged by
county's lumbering operations. Under 83.03 counties may
constract or repair specific town roads but may not make
grants and delegate, decision as to manner in which
funds may be expended 65

Trade practices. See Marketing and Trade Practices.
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TRAFFIC OFFICERS Page

Defense in criminal actions—County traffic patrolman is offi
cer of the county within the meaning of 331.35, and
county boai-d is authorized to pay his expenses in suc
cessful defense of criminal action bi'ought against him
by reason of acts done in performance of his official
duties. 16 O.A.G, 593 overruled 230

State—State traffic patrol has no authority under 110 07 to
make complaints and testify in actions for violation of
county or local traffic ordinances 86

Transient merchant. See Peddlers.

TRAVEL EXPENSES

Judge in insanity proceedings—Mileage and other expenses
of judge conducting proceeding under 51.07 not expressly
provided for therein may not be included in the expenses
of the proceeding for which provision is made in subsecs.
(4) and (5) 213

TRUST FUNDS

Old-age pensioners—Trust for payment of funeral expenses
may be terminated by agi-eement of parties during life
of person for whose funeral it is provided. Fact that ir
revocable trust has been provided for payment of funeral
expenses of applicant for old-age assistance does not ren
der him ineligible for assistance under 49 22 if fund does
not exceed $300. If fund exceeds $300, owner is ineligible
for old-age assistance 169

TUBERCULOSIS CAMP, STATE

Expenditures on behalf of patients—State board of health
is authoi'ized to make expenditures on behalf of patients
authorized to be supported at Lake Tomahawk state
camp at public charge, for (1) necessary transportation
costs, (2) necessary clothing, (3) emergency medical
care at nearest available medical facility, and (4) high
school and vocational school tuition for training of pa
tients in nearby community 117

TUBERCULOSIS SANATORIUMS

County-^When authorized by county board, portion of sana
torium may be used as unit of county home for aged,
provided responsibility for management and operation
of each section is separate and accounts are kept which
reflect cost of maintaining and operating each section.
Trustees of sanatorium may not care for non-tuberculous
aged patients on per capita cost basis, nor rent portion
of the building occupied by such patients to trustees of
county home. Depreciation of building and equipment
used for aged may be fixed by county board 338

Joint institutions—Sees. 50.06 and 50.07 relating to county
tuberculosis hospitals, apply to those operated and main
tained jointly by two or more counties 242
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TUBERCULOSIS SANATORIUMS—(Continued) Page
Surgical care—Under 50.07 (2) maintenance includes emer

gency surgical work. What is emergency surgical work
is a medical and surgical question depending upon par
ticular circumstances. Non-emergency surgical work for
indigent tuberculosis cases, not incidental to treatment
for tuberculosis, is to be handled as in other indigent
cases

Unfair sales act. See Mai'keting and Trade Practices.

242

UNIVERSITY

Prisoners, maintenance in county jail—^Violation of regula
tions adopted by university regents pursuant to 36.06
(8) and 27.01 (2), (3), (4), (5), and (8) is criminal
offense. Sheriff has duty to accept prisoners from uni
versity policemen when arrest is made with or without
warrant under those statutes and to hold them pending
court appeai'ance. University is not liable to county for
their maintenance 141

VITAL STATISTICS

Death certificate—Under 60.37 in death cej-tificate the state
ment of facts relating to disposition of the body need
not be signed by Wisconsin licensed funeral director.
Dead body may be moved by per.sons other than Wis
consin licensed funeral director 268

Watershed projects. See Municipalities.

WORDS AND PHRASES

Diawn—The tenn "drawn" as used in 236.04 (3) does not
mean "printed" '14

Immediately—As used in 85.141 (6) (a), relating to rejJOrt-
ing of automobile accidents, "immediately" means within
a reasonable time under all facts and circumstances of
the case. Whether report was made "immediately" is a
question of fact and not a question of law 90

May—As used in 85.055 (4) construed to mean "must" or
"shall." Such construction is imperative where rights of
public are involved and where statute prescribes no
standards for guidance in administering statute on a
discretionary basis 100

Switching—Movement of railroad cars by locomotive crane
in repair yards of railroad constitutes "switching cars"
in meaning of 195.25 (4a), and hence requires full ti'ain
crew as therein defined 273

Transient merchant—Person who rents building by the
month and conducts sale there only one night per month,
keeping only small stock of merchandise there in the
meantime, and carrying on the same type of sale in a
different place each night, is a transient merchant as de
fined in 129.05 .. 257

ZONING

Counties—County jnust use method of amending zoning ordi
nance set forth in 59 97 (3), and any ordinance estab
lishing a diffex'ent method is void 73
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ZONING—(Continued) Page
Counties—County zoning ordinance enacted pursuant to 59.97

is "county platting, regional or zoning plan" so as to re
quire approval of plats by county board pursuant to
236.06 (1) (b). When plats were recorded without re-
quii-ed approval recordation was void and they must be
rerecorded, but such records must remain in register of
deeds' office for chain of title and description pui*poses
only. Retroactive approval by county board is not pos
sible. Plats in towns electing not to come under county
zoning ordinance must be approved by county board in
accord with 236.06 (1) (b). Improper recording meant
that there was no dedication of streets and alleys unless
effected by a user or some other method 76


