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State—Officers and Employes—Moving Expenses—Sec.
14.71 (12), Stats., relating to reimbursement of moving
expenses of employes in the classified service where the
department head has determined and ordered a relocation
or reassignment to another place of employment within
the state is applicable whether or not a change of classifi
cation or position is involved.

January 8, 1953.

E. C. Giessel, Director,
Department of Budget and Accounts.

Ernest Swift, Director,
Conservation Department.

You have inquired whether sec. 14.71 (12), Stats., is
applicable where an employe in the classified services is
relocated and reassigned by his department head to an
other place of employment within the state if a change of
classification or position is involved.

Sec. 14.71 (12) reads:

"(12) ALLOWANCE FOR MOVING EXPENSE. Whenever any
department head or officer shall determine and order that
any employe in the classified service shall be relocated or
reassigned to another place of employment within the
state, and thereby require a change of residence, he shall
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authorize such employe to be reimbursed for the actual
and necessary expense of transporting the immediate mem
bers of his family and household effects to such other place
of employment. No such reimbursement shall be granted
to any employe reporting to his first place of employment.
Not more than one allowance not exceeding $150 for such
reimbursement shall be granted to any employe in a cal
endar year. Such reimbursement for transportation ex^
pense shall be allowed and paid in the same manner as
other traveling expenses."

The statute is plain and unambiguous. It means literally
what it says.
The question in each case is whether the department head

or officer has determined and ordered the employe to be
relocated and reassigned. The employe does not cease to
be an employe where his classification has been changed.
The statute contains no exceptions in such cases and none
may be implied. It does not say that there is to be reim
bursement "except where a classification or promotion is
involved." The employe continues to work for the same
department, and it cannot be said that he is "reporting to
his first place of employment" in the department. The stat
ute contains no language whatsoever on the subject of new
classifications or promotions, and it is reasonable to as
sume that if the legislature had intended to except such
cases from the operation of the statute it would have
said so.

In other words, by way of illustration, if your depart
ment receives a voucher from the department of public
welfare wherein it is certified that it has been determined

and ordered that Mr. X, who has been an employe of the
department in the classified service since January 1, 1945,
when he was first employed, is to be relocated and reas
signed as of September 1, 1952 from his former location at
Oregon to a new location at Sparta, and the voucher is
accompanied by proper supporting data as to actual and
necessary expense of moving, such voucher should be al
lowed providing it is not in excess of the $150 statutory
limit for moving expenses in any one calendar year. The
fact that additional information has been volunteered to

the effect that Mr, X was at the same time I'aised from



Opinions op. the Attorney General 3

classification III to classification IV or from position A to
position B is wholly immaterial under the above statute
and may be regarded as surplusage.
WHR

Publication of Legal Notices—Fees—Under sec. 331.25
(1), Stats., relating to publication of legal notices, the
compensation of the printer may be computed on a per
square basis only where the particular statute relating to
the publication provides that compensation is to be upon
that basis.

January 22, 1953.
David Sebora,

District Attorney,
Calumet County.

You state that in a recent audit of the county books by
the state auditor the position was taken that the county
was overcharged by newspapers on the publication of
certain legal notices. The publications in question related
to a judicial primary election notice and delinquent tax
notices.

As to election notices, sec. 6.82 (4) of the statutes
provides:

"(4) DOUBTS RESOLVED. When in doubt as to the com
pliance of any election notice with the specifications of the
statutes, or as to the correct fees to be paid therefor, the
county clerk may consult the secretary of state who shall
refer such question to the director of purchases for official
determination."

In view of this specific provision as to who is to pass
upon the correctness of publication fees of election notices,
we are of the view that the attorney general ought not to
usurp a prerogative which the legislature has seen fit to
assign to the director of purchases for final determination,
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and this opinion will therefore be limited to a discussion
of the fees properly chargeable for delinquent tax notices.

Sec. 74.37 (1), Stats., provides:

"(1) The printer who shall publish the list and notice
of sale of lands for taxes shall receive compensation there
for the same as is provided for legal notices under section
331.25, except that when the same is published under
contract, as provided in section 74.84, he shall receive the
compensation fixed by such contract and no more."

Sec. 74.34, Stats., referred to in the above statute and
relating to publication under contract is applicable only
where the number of descriptions in the list of lands ad
vertised for sale exceeds 4,000, and we are assuming from
such information as you have furnished us that this sec
tion would not be applicable and that no contract was en
tered into pursuant to this provision.

Sec. 75.11 (1) provides:

"(1) The printer who shall publish the list and notice
of the time when the redemption of land sold for the non
payment of taxes will expire shall receive compensation
therefor the same as is provided for legal notices under
section 331.25, except that when the same is published un
der contract, as provided by law, he shall receive the
compensation fixed by such contract and no more."

Sec. 331.25 (1), Stats., provides:

"(1) The fees for publishing a legal notice shall be not
more than $1.25 per folio for the first insertion, and 90
cents per folio for each insertion after the first. Where
compensation is required to be based upon the square, the
fees per square shall be the same as the fees per folio
herein provided."

Sec. 370.01 (8), Stats., provides:

"(8) FOLIO. 'Folio' means 100 words or figures. Any
fraction of a folio shall be paid for as a full folio."

Sec. 370.01 (39), Stats., reads:

"(39) SQUARE. 'Square' means one inch in length of a
column and not more than a newspaper column in width.
Any fraction of a square shall be paid for as a full square."
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Sec. 74.33, Stats., relating to the publication of notice
of sale of delinquent lands, is too lengthy to be set forth
in full here, but the only provision therein relating to the

size of the publication is in subsec. (3) (a) relating to
delinquent items of unpaid real estate taxes exceeding
10,000. This authorizes the omission of descriptions under
circumstances therein set forth but does call for a notice

of sale at least 6 inches long and 4 inches wide to be
charged and paid for at the advertising space rates regu
larly charged by the newspaper publishing it. This provi

sion would apparently have no application in your county
if we may correctly assume that your delinquent real estate
tax list was less than 10,000.

The department of state audit in its mimeographed in
structions to clerks and treasurers of counties serviced by
state audit uses the following language with reference to
fees for publication of tax sale and redemption notices:

"County Tax Sale

"By Folio. 1 to 4,000 descriptions. Sec. 74.37 as

amended. The folio rate applies in the absence of
any requirement for compensation by the square.

"By Contract. Over 4,000 descriptions. Sec. 74.34.

"Redemption Notice

"By Folio. 1 to 3,000 descriptions. Sec. 75.11 as

amended.

"By Contract. Over 3,000 descriptions. Sec. 75.07 (2)"

Apparently the position is taken in your county that the
county treasurer or the county board may designate the
size of the notice to be published and that the same may be
paid for by the square. The page of the audit report cover
ing publication of the delinquent tax notice says in part:

"Excessive

Payments
"Paid: 2 insertions 156.95

Statutory charge: 2 insertions—45 fol. 96.75 60.20"
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If "compensation is required to be based upon the
square" within the meaning of sec. 331.25 (1), Stats., it
should not be difficult to ascertain the correct amount. We

do not have copies of the notice before us and are there
fore unable to say how many squares as defined by sec.
370.01 (39) were involved, but once having computed the

number of squares the rate provided by sec. 331.25 (1),
Stats., is $1.25 per square for the first insertion and 90
cents per square for the second insertion. If the number
of squares were 45, the correct charge would be $96.75 as
the auditor has indicated.

This leads us then to what is meant in sec. 331.25 (1),
Stats., by the words "where compensation is required to
be based upon the square." It is to be noted at the outset
that this furnishes no guidance as to the required size of
any notice. It is directed solely to the subject of required
compensation and says nothing about the origin of the
requirement. This is what we must try to ascertain. It
could hardly mean "required by the printer," since he
could then arbitrarily require his compensation to be based
upon the square wherever it was to his advantage to do so.
It could hardly mean "required by the officer ordering the
publication" since by the same token he would presumably
never require compensation to be based upon the square

unless he could save money by doing so. It is our conclu
sion that this phrase must be read as though it said "where
compensation is required hy laio to be based upon the
squai^e." Then whenever a particular statute requires com
pensation for publication of a legal notice to be based upon
the square, reference can be made to sec. 331.25 (1) to
determine the rate of payment for the same.

The statute is ambiguous as presently worded and we
must ascertain the legislative intent if it is possible to do
so. It is only where a statute is capable of two or more
meanings that interpretation or any latitude of construc
tion is allowable. Mundt v. Shehoygan and Fond du Lac
H. R. Co., 31 Wis. 451.

As above pointed out there are at least three unexpressed
possible meanings or subjects to which the word "required"
may relate. The first two of these would make the statute
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rather meaningless as above pointed out or at least there
would be a hopeless conflict as to whether the printer or
the public officer is going to require the compensation to
be based upon the square. The third meaning which we
have suggested not only has logic to support it, but there
are specific situations in the statutes "where compensation
is required by law to be based upon the square." For in
stance sec. 5.08 (4), relating to primary election notices,
provides: "The fee for such publication shall be paid for
by the square as defined in section 370.01." Again in sec.
6.22 (2) (a), relating to publication of facsimile ballot
notices, we find this provision: "The fee for such publica
tion shall be paid for by the square." There may be others,
but these provisions will serve to prove the point.

Since the statutes relating to publication of delinquent
tax notices make no requirement that compensation is to
be based upon the square, you are advised that the state
auditor was correct in computing the proper publication
fees on a folio basis. Whether his actual computations are
or are not mathematically correct is a question upon which
we express no opinion.
WHR

Public Assistance—Dependent Children—Residence—The
residence of a child on parole from the Wisconsin school
for boys is in the county where he is residing with his
uncle, for purposes of aid to dependent children under sec.
49.19, Stats.

January 22, 1953.
State Department op Public Welfare.

Your letter states the following facts: A parolee of the
Wisconsin school for boys, who is an orphan, has been
placed in the home of an uncle by the state parole authori
ties. The statutory conditions for granting aid to depend
ent children under sec. 49.19 exist. The youth has legal
settlement in A county, was committed to the state depart-
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ment of public, welfare by B county, and now lives with
his uncle in C county.
Your question is: Should aid to the dependent child be

granted by the county of legal settlement, the county of
commitment, or the county in which the youth now lives
with his uncle?

The pertinent part of sec. 49.19 (1) (b). Stats., reads:

"* * * Any person having knowledge that any child is
dependent upon the public for proper support or that the
interest of the public requires that such child be granted
aid may bring the facts to the notice of an agency adminis
tering such aid in the county in which the child resides."

In 39 O.A.G. 345 and 37 O.A.G. 66 the opinion was
given that the term "county in which the child resides"
is used in the sense of "current residence," to mean the
one in which he is living with the relative to whom the
aid is to be paid. The opinion in 37 O.A.G. indicated, how
ever, that a child placed in a foster home in one county by
a county agency of another county does not gain residence
in the former; and in 40 O.A.G. 144 the conclusion was
reached that where a juvenile court of one county placed
a child in the home of a relative in another county but
retained jurisdiction, the child did not gain residence in
the county in which it was placed. These opinions were
reached partly on the basis that the child's presence in the
county was involuntary on his part, and on the part of any
of his relatives who might stand in loco ixirentis. It was
stated in 37 O.A.G. 66, 69:

"But we believe that the child would not gain a new
residence for aid to dependent children purposes for the
reason that the commitment or placement of the child is
involuntary on his part and on the part of any of his
relatives who might stand in loco parentis and hence be
qualified to choose his residence for him.* * *"

The following statement was a part of the basis of the
opinion in 40 O.A.G. 144, 146: "This was not a voluntary
move on the part of the children or their parents or
guardians."
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Both opinions, however, were based partially on addi
tional grounds. In 37 O.A.G. 66 those grounds were that
the presence of the child in one county was the result of
the act of another county, and it was said (p. 69);

* * Moreover, the courts do not favor a construction
which authorizes a county or municipality by its own ac
tion to escape its liability for public assistance by remov
ing the indigent to another community. * * *"

In 40 O.A.G. 144 the additional circumstance was that
the continuing jurisdiction of the juvenile court was based
on the continued residence of the child in that county.
The latter circumstance is not present in this case be

cause, as pointed out in 36 O.A.G. 626, the court's juris
diction is exhausted with the commitment of a boy to the
Wisconsin school for boys. The question whether the child's
presence in the county where he resides with his uncle is
voluntary, however, may be affected by sec. 48.16 (2) (b),
Stats. It provides that when the department of public wel
fare paroles a child committed to the Wisconsin school for
boys the child shall "remain in the legal custody of the
department."

Presumably the department's placement of the child with
an uncle does not determine the latter's choice of resi
dence. The choice of residence, although involuntary so
far as the child is concerned, is voluntary on the part of
the uncle, who stands in loco pareMtis.

Although it has been held, for certain purposes, that one
on parole from an institution is constructively an inmate
or resident of that institution, the question of residence in
matters relating to responsibility for public assistance is
wholly statutory. Sec. 48.18, Stats., which establishes the
liability of the county of legal settlement for maintenance
of children committed to the boys' school applies only "dur
ing its [the child's] residence in such institution or a
boarding home." The section provides further:

"* * * The term 'boarding home' as used in this section
means those homes in which a board payment is made by
the department or any such institution. It does not mean
homes in which children are placed on a basis involving
no boarding costs."
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The fact that a relative may be receiving aid for depend
ent children under sec. 49.19 does not, in my opinion, in
volve "boarding costs" within the meaning of the fore
going provision.
The purpose of the legislature pronounced in sec. 48.07

(4), Stats., that each child coming within the jurisdiction
of the juvenile court shall receive care as nearly as possible
equivalent to that which should have been given by his
parents, is best served by treating the paroled child as
nearly as possible as any other child living with an uncle
would be treated.

It is my opinion that the residence of the child under the
circumstances you report, for purposes of aid to dependent
children under sec. 49.19, is in the county where the child
resides with his uncle.

BL

County CouTt—Record Books—Use of Microfilm—
Whether a compilation of records in county court by micro-
photography would constitute compliance with the statu
tory requirement of keeping a minute book and a record
book as prescribed in sec. 253.18 (2) and (3), Stats., is a
question which the attorney general cannot answer with
certainty.

January 26, 1953.
Richard W. Bardwell,

District Attorney,
Dane County.

You request my opinion as to whether the county court's
minute book and record book required to be kept by sec.
253.18 (2) and (3), Stats., may be compiled by means of
microphotography rather than in the form of bound vol
umes as they are kept at present. You state that the keep
ing of these records in their present form is expensive, and
that substantial savings could be effected if a microfilm
record meets the requirements of the statute cited above
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which prescribes "books" to be kept. You point out that it
would still be necessary to keep the index to court records
and dockets covered by subsecs. (1) and (4) of sec. 253.18.
You explain that the minute and record books are now
made up and kept in the following manner:

"All written pleadings and orders in actions before the
county court are given to a clerk who makes a chronologi
cal notation of these pleadings and orders in a book, and
this is called the minute book. The record book required by
258.18 (3) is in reality a series of books. The wills, for
example, are all photostated and bound together in a vol
ume. The letters of guardianship, letters of administration,
letters testamentary, etc., are copied in longhand into
individual books which have a skeleton form already repro
duced therein on each page. Thus each of these papers is
copied into bound volumes and the originals are filed in
the folder dealing with the particular case or probate
matter."

The proposed plan contemplates the following:

"All court matters would be microfilmed in their chrono
logical order. This would then take the place of the minute
book. * * * [While] at present the minute book is merely
a notation referring to these orders this new system would
show the complete order * * ♦. All the numerous record
books would be dispensed with in the future by simply
microfilming all wills, letters of administration, etc., which
would serve exactly the same function now being per
formed by the bound volumes. * * *"

You have very ably and completely analyzed the question
and presented arguments on both sides as follows:

"It is axiomatic that the county can do only that which
the legislature expressly authorizes it to do or can exercise
only such powers as are necessarily implied from those
expressly given. Dodge County v. Kaiser, 243 Wis. 551, and
Spaulding v. Wood County, 218 Wis. 224. Section 327.30
(2) allows the county board to authorize the microfilming
of those items listed in section 59.23 (8) and 59.715 of the
statutes. 59.23 (8) does not apply to the situation here
but deals with sheriff's records. The only subsection of
59.715 which might apply is subsection (20). This section,
however, provides that no microfilming be done until said
records have been in existence 30 years or more. The prob-
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lem presented here is whether either the county board or
the county court can authorize immediate microfilming of
the minute and record books of said county court.
"It would appear that since the above-cited statutes

seem to be the only applicable ones, no express authority
can be found and therefore under the rule of the Dodge
County and Spaulding cases, supra, microfilming cannot be
done. This conclusion is further emphasized by the fact
that section 59.715 gives a specific list of items which can
be microfilmed. When the 'expressio unius' rule is applied,
again it would seem to prohibit microfilming of these two
books.

"On the other hand the following argument could validly
be made in favor of such microfilming. The problem pre
sented herein is not one of microfilming these two books
and then destroying them, but rather of using microfilming
in the original instance and thereby have the microfilming
record serve the same function that the bound books are
serving today. It is merely a change of form. Is it possible
that section 253.18 would allow this to be done bj*" its own
wording? In other words, does section 253.18 require that
the form in which these books are kept be a standard bound
volume?
"Section 59.07 (7) allows the county board to 'prescribe

the form and manner of keeping the public records of the
county in any county office and the accounts of the several
county officers.' In Bennington v. Booth, (Vt.) 140 A. 157,
57 A.L.R. 156, the court indicated that there was no objec
tion to the keeping of records by means of photostatic
recording. See also the excellent annotation following the
Bennington case at 57 A.L.R. 159. Cases are cited therein
which indicate that the form of keeping a record can be
left to the discretion of the clerk who keeps said records.
In Maxivell y. Hartmann, 50 Wis. 660, 666, our court held
that the object of our recording statutes is as fully com
plied with by a printed as by a written record. If this is
so, the same reasoning * * * [would seem applicable] to a
record which has been microfilmed."

I have examined the authorities you cited, particularly
the annotation at 57 A.L.R. 159. In one case discussed in
that annotation, Armknecht v. Haas, 311 III. 164, 142 N.E.
549, the question was whether the practice of a recorder
of deeds in making photographic copies of deeds and bind
ing them together in book form constituted compliance with
a statute which required him to record deeds in the order
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of time of reception, in well-bound books. The court con
cluded he could do so, but one of the justices dissented,
asserting that he regarded the decision as a "plain usurpa
tion of legislative power."
In a second case discussed in the same annotation,

Richardson v. Woolard, 133 Miss. 417, 97 So. 808, the
question before the court was whether a loose-leaf book
was within a statute providing that the clerk of court
should record instruments in a "well-bound book." The
court answered the question in the affirmative, but one of
the justices wrote a vigorous dissenting opinion, arguing
for a contrary conclusion.
In contrast to those cases where the issue was merely

as to the form or type of book to be kept, we have a situa
tion here where a wholly different type of record is pro
posed to be substituted in lieu of a book.
I would regard the Illinois and the Mississippi cases

relatively easier to decide, and accordingly there would be
greater certainty of prediction of the outcome. Yet, it is
significant that the court was divided and that there were
dissenting opinions in each case. It is further significant
that in the Mississippi case the attorney general of that
state rendered an opinion with which the court disagreed.

If the question were to be raised as to whether the
present system of keeping the minute and I'ecord book is
in compliance with the statutes, the history of the method
followed since 1903 would be regarded as administrative
interpretation of the strongest character, and it could be
predicted with certainty that the courts would accept that
administrative interpretation as binding on them.
However, the proposed system contemplates the use of

film instead of paper, the preservation of the records in
small rolls of film instead of books, and the requirement
of some kind of device for projecting the film so that the
person. who needs to examine a particular document or
paper may be able to do so conveniently. Factors to con
sider are the possibility of loss of small rolls of film as
against large, bound volumes; the relative perishability of
film as against paper; the physical limitations which would
be imposed on those who desire to inspect and perhaps copy
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records, thereby monopolizing the use of the projection
machine while others desire to use it.

These, of course, are factual considerations, which the
legislature could take into account when considering a bill
to authorize this system in lieu of the present book system.
Perhaps members of the bar who are the users of the
minute and the record books might want to be heard on
such legislation.
In view of these considerations, it is impracticable for

the attorney general to attempt to predict what the court
would hold if the question were litigated. Since the legis
lature has just convened, and the question, as you point
out, is of state-wide interest, the interested parties may
wish to submit the plan to the legislature for its careful
consideration.

SGH

Public OMcers—Compatihility—District Attorney—City
Attorney—The offices of city attorney and district attorney
are not incompatible as a matter of law in counties having
a population of less than 40,000, and may be held by the
same attorney. Sec. 59.48, Stats. However, despite the
authorization of said statute in counties with a population

of less than 40,000, situations may arise by virtue of Canon
6 of the Canons of Professional Ethics promulgated by the
American Bar Association, which, depending upon the par
ticular circumstances may require such attorney to dis
qualify himself from representing the city or the state (or
county), or both.

January 29, 1953.

Edward W. Schenk,

District Attorney,

Forest County.

This will acknowledge receipt of your letter of January
19, 1953, in which you say you were elected district attor
ney of Forest county last November and that at the same
time you also held the office of city attorney for the city of



Opinions op the Attorney General 15

Crandon. You inquire whether these two offices are incom
patible, and you state that if so, you will "have to relin
quish the office of city attorney."
In 1908 O.A.G. 769, the then attorney general, F. L.

Gilbert, gave his opinion to R. W. Lueck, district attorney
for Jefferson county, that the offices of city attorney and
district attorney are incompatible. The opinion indicates
that as of that date there was no statute or supreme court
decision upon the question, but upon an analysis of the
respective duties of the offices the same were found to be
incompatible. That opinion was relied on by Attorney Gen
eral L. H. Bancroft, who gave two similar opinions in 1912
O.A.G. 501 and 772.
On December 5, 1923, Attorney General Herman Ekern

gave an opinion to Harold Stafford, district attorney at
Chippewa Falls, holding the two offices in question incom
patible. Sec. 59.48, Stats., was then in force. That statute
prohibited any district attorney of any county having a
population of 35,000 or more to hold the office of or act as
city attorney of any city in the county of which he is dis
trict attorney, except pursuant to contract entered into
prior to June, 1915. The statute provided that any district
attorney violating the provisions of that section would be
deemed to have vacated his office. The population of Eau
Claire then exceeded 35,000, so that the prohibition in
sec. 59.48 applied.
An examination of sec. 59.48 of the statutes for 1951

discloses that it reads the same as it did in 1923, at which
time Mr. Ekern's opinion was rendered, with the exception
that the population figure was increased from 35,000 to
40,000. The statute now reads:

"It shall be unlawful for any district attorney of any
county having a population of forty thousand or more to
hold the office of or act as city attorney of any city in the
county of which he is district attorney, except pursuant to
contract entered into prior to June, 1915. If any district
attorney violates the provisions of this section, his office of
district attorney shall be deemed vacant."

The 1950 Annotations refer to 14 O.A.G. 31 and 14
O.A.G. 90. A reading of those opinions indicates that the
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questions involved did not relate in any way to sec. 59.48,
Stats. They are mentioned here solely for the purpose of
eliminating them from consideration.

It would seem by implication under sec. 59.48 that a
district attorney in a county such as yours (which, accord
ing to the Blue Book, has a population of less than 40,000),
may serve as a city attorney and as district attorney at
the same time. It is conceivable, however, that litigation
could arise in which both the city and the county (state)
would be adversaries, in which situation, irrespective of
the implication of the above quoted statute, you could not
ethically appear for both parties. Necessarily, you would
have to forego representing one of the two, and the public
policy, at least by inference from sec. 59.48, would seem to
require that you refrain from acting in behalf of the city,
and fulfill your duty, where otherwise permissible, as dis
trict attorney on behalf of the state or county.
The qualification "where otherwise permissible" is stated

for the reason that it is conceivable that while retaining
the dual role as city attorney and as district attorney,
information may come to you in your capacity as city
attorney which you could not ethically divulge to the state
or county in your role as district attorney, thereby requir
ing you to disqualify yourself from acting in either capacity
by reason of Canon 6 of the Canons of Professional Ethics
promulgated by the American Bar Association.
My conclusion, therefore, is that in the absence of direct

conflict of interest between the city and the state (or
county), you may, as an abstract proposition of law by
reason of the provisions of sec. 59.48, retain your position
as city attorney of Crandon and as district attorney of
Forest county.
However, in the event any question should arise involving

a conflict of interest between the city and the state (or
county), you would have to forego representing one or
both (treating the state and county as one), depending
upon the particular circumstances considered in the light
of Canon 6 of the Canons of Professional Ethics.
SGH
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Criminal Law—Assistant District Attorney—Informa
tions and Indictments—Under sees. 59.45 and 355.13,
Stats., assistant district attorneys have authority to sign
criminal informations and indictments.

February 2, 1953.
John E. Armstrong,

District Attorney,
Juneau County.

You request an opinion as to whether the assistant dis
trict attorney is authorized to sign informations. Sec. 59.45,
Stats., provides in part as follows:

"* * ♦ The assistant distinct attorneys so appointed shall
have authority to perform all the duties of the district
attorney. * * *"

The above statute was amended as part of the revision of
criminal procedure enacted by the 1949 legislature. It
formerly read:

"* * * The assistant district attorneys so appointed shall
have full authority to perform all the duties of the district
attorney, except the signing of indictments and informa
tions. * * *"

The last clause of the above statute was stricken out for

the express purpose of authorizing assistant district attor
neys to sign informations and indictments.

At the same time, sec. 355.13, Stats., was amended to
read as follows:

"All informations shall be filed in the trial court by the
district attorney as informant, and he shall subscribe his
name thereto. In the absence or disability of the district
attorney a deputy district attorney may sign and file infor
mations, but if there is no deputy, an assistant may do so."

Previously it had often happened that informations had
to be filed at times when the district attorney was away
from his office due to illness, vacation, or business else

where. Because assistants had no authority to sign infor
mations, cases would have to be delayed until the district
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attorney's return unless he had left in the office informa
tions signed in blank. It was considered better to authorize
the assistant district attorneys to sign informations and
accordingly the law was amended.
See the comments of the advisory committee, Bill No.

474, S., 1949, quoted in Wis. Ann. 1950, under sees. 59.45
and 355.13.

WAP

Counties—Ambulance ̂Service—Taxation—Purpose—^A
tax must be spent at the level at which it is raised, and a
county providing ambulance service under sec. 59.08 (58),
Stats., may not arbitrarily exclude any portion of the
county from the area to be served.

February 2, 1953.

Robert C. Jenkins,
District Attorney,

Portage County.

You state that the city of Stevens Point has been operat
ing an ambulance service for several years, answering all
types of calls, and that more recently Portage county ac
quired an ambulance and the county board adopted a reso
lution making emergency ambulance service available in
Portage county. This service was set up pursuant to the
provisions of sec. 59.08 (58), Stats.
As these services were operated, the city followed the

practice of furnishing ambulance service for all calls within
the city and the county ambulance was used for emergency
calls in Portage county outside the city of Stevens Point.
The city now wants to discontinue its ambulance service
and has taken the position that it is entitled to ambulance
service from the county. The county has served notice on
the city that all agreements between the city and county
relating to ambulance service are terminated.
In view of this situation you have inquired whether the

county must furnish ambulance service to the city if the
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county continues to provide ambulance service, and if the
answer is affected in any way by the notice mentioned
above.

Sec. 59.08 (58) provides that the county board shall have
power to:

"Purchase, equip, operate and maintain ambulances for
conveyance of the sick or injured and to make reasonable
charges for the use thereof."

The wording of the statute provides no express answer
to the question. The taxpayers of the city of Stevens Point
are, of course, paying county taxes the same as the tax
payers from other municipalities in the county, and this
gives rise to the question of whether property may be taxed
for a purpose in which the owner has no interest, from
which he can derive no benefit, and which is solely for the
benefit of others. This question is answered in the negative
in 51 Am. Jur., Taxation, §332, although it is permissible
where the purpose is public even though one group may
benefit more than another from the tax.

In McKeon v. City of Council Bluffs, 206 Iowa 556, 221
N.W. 351, 62 A.L.R. 1006, the court stated that it is the
settled law of that jurisdiction that a property may not be
taxed for a purpose in which the owners and occupants
have no interest, from which they can derive no benefit,
and which is solely for the benefit of others, and several
cases were cited as authority. A tax, in the general under
standing of the term and as used in the federal constitu
tion, signifies an exaction for the support of government,
and the term cannot properly be applied to the expropria
tion of money from one group for the benefit of another.
V.S. V. Butler, 297 U.S. 1, 80 L. ed. 477, 56 S. Ct. 312, 102
A.L.R. 914.

Our supreme court said in State ex rel W.D.A. v. Dam-
mann, 228 Wis. 147, 183:

"* * * It is the general rule applicable to appropriations
that a tax must be spent at the level at which it is raised."

It was held there that an appropriation for the purpose
of promoting the construction or acquisition of any utility
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plant of certain classes by a municipality was invalid as an
appropriation of state funds for a local purpose. See also
39 O.A.G. 391, 394.

Applying the foregoing principle here it would seem that

a tax could not be raised at the county level for a purpose
which is on a different level, namely a level that is arrived
at by eliminating the city of Stevens Point from the county.
If Stevens Point could be excluded, then conceivably any
other municipality in the county or all municipalities except

one could be excluded, but whether only one municipality
is excluded or all municipalities except one are excluded, it
is apparent that the result is that tax money is not being
spent at the level at which it is raised, and that so far as
ambulance service by the county is concerned the taxpayer
of the municipality or municipalities excluded is being
taxed for a purpose in which he has no interest, from which
he can derive no benefit, and which is solely for the benefit
of others, contrary to the principles of taxation discussed

above.

You are accordingly advised that while the county is

under no obligation to exercise the power granted by sec.
59.08 (58) in setting up an ambulance service, it may not,
after providing for such service, arbitrarily exclude any
portion of the county from the benefits thereof, and no

notice given by the county to the city can alter the county's
obligation in this respect.
WHR
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Taxation—Foreclosure of Tax Lien hy Action in Rem—
Register of Deeds—Abstracting Service—It is not the duty
of the register of deeds to furnish free abstracting service
for the county in connection with foreclosure of tax liens
by action in rem under sec. 75.521, Stats.

February 2, 1953.
Donald J. Bero,

District Attorney,
Manitowoc County.

You have directed our attention to sec. 75.521, Stats.,
relating to foreclosure of tax liens by action in rem and
particularly to subsection (3) 2, which provides that the
pleading that is used to commence an action to foreclose
a tax lien shall contain:

"2. The name or names of the last owner or owners, and
mortgagee or mortgagees of such parcel as such ownership
or mortgage interest appears of record in the office of the
register of deeds of the county wherein such parcel is
situated, and the state of Wisconsin where it has a deter
mined but unpaid inheritance tax lien, a filed, nonoutlawed
income tax warrant or a docketed judgment, all in the
county where such parcel is situated."

In order to obtain the names of the proper owners and
mortgagees the county treasurer has requested the register
of deeds to check the parcels of land from the tract indices
in his office. The county does not have a county abstract
department. The register of deeds has now submitted a
voucher to the county treasurer for making 101 tax
searches at $1.50 per search or a total of $151.50, and the
question has been raised as to whether this is a valid claim.

The finance committee of the county board has taken
the position that inasmuch as such searches are being made
on behalf of the county they should be done either by the
register of deeds or the treasurer without charge to the
county. The treasurer feels that a personal search by him
is outside the scope of the duties of his office and that he
would be entitled to have title searches made by a private
abstract company if the register of deeds refuses to make
the title searches without reimbursement.
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In 38 O.A.G. 556 this department stated that the register
of deeds is not required to make a search of records or.
furnish abstracts relating to chattel mortgages, and that
he may not do such work on his own time as a private
business using county offices and facilities therefor with
out authorization by the county board. That opinion is
equally applicable here whether the abstracting service is
furnished for the county or a private individual, although
the opinion falls short of answering the problem since the
register of deeds may rightfully refuse to do abstracting.
If the county wants him to do the work it apparently will
have to permit him to do so and pay him, but so far as the
work already done is concerned, he is in no position to
collect from the county since he was apparently never
authorized by the county to go into the abstract business
as a sideline and use county facilities for that purpose.

The foreclosure of tax liens by action in rem under sec.
75.521 is instituted by the commencement of an action in
circuit court. The prescribed pleading must contain a brief
description sufficient to identify each parcel, the name or

names of the owner or owners and mortgagee or mort
gagees, inheritance tax liens, nonoutlawed income tax
warrants, docketed judgments, a statement of the amount
of tax due with the date from which interest runs, a peti
tion to court for judgment, and the names of other munici
palities having any interest in the land or in the tax liens
or proceeds thereof.
The list must be verified by affidavit of the county treas

urer, and the statute makes provision as to mailing of the
petition and description to interested parties and for publi
cation of notice of the commencement of the action. The

parties interested in the lands have a right to answer the
petition, and if contested, such an action is to be given
preference over all other cases and actions not on trial in
the circuit court.

The foregoing is but a brief and incomplete outline of
the procedure. Whether it be considered as an action or
special proceeding, it obviously is a complicated and tech
nical legal matter calling for the services of a competent
attorney both in the preparation of the pleadings and in
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the trial of the action whether contested or uncontested.

The district attorney as attorney for the county should
prepare the pleadings and handle the action in circuit
court. If the county treasurer were to attempt to draft the
pleadings and try these actions in circuit court, he might
well be denied the right to appear despite any language
in sec. 75.521 which might imply otherwise, since the courts
have inherent power to determine who shall practice law,
statutes to the contrary notwithstanding. In re Cannon,
206 Wis. 374.

Obviously the district attorney will need the closest co
operation of the county treasurer in the furnishing of
information as to the amount of the taxes, the descriptions
of parcels and the like. Any necessary information in the
county treasurer's office should be readily furnished to the
district attorney by the county treasurer, but the treasurer
can hardly be expected to furnish information other than
such as he has in his own office. If the job is to be done
right, an adequate title search should be made not only for
the names of owners and mortgagees in the office of the
register of deeds but also in the proper offices for inheri
tance tax liens, income tax warrants, and judgments.
The district attorney in drafting the necessary papers

is entitled to all of the information required in strictly
complying with the statutes. Normally it is not the attor
ney's job to make title searches and he is inviting trouble
if he attempts it. If the district attorney is to adequately
represent the county in these actions, he should be per
mitted to engage and pay for the services of persons
skilled in making title searches, and as above pointed out
he cannot rely entirely on a search made by the register
of deeds of records in that office.

Sec. 75.521 is not self-executing and it is up to the
county to pay for such disbursements as are necessarily
incurred by the district attorney in properly prosecuting
a circuit court action pursuant to such statute.
WHR
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Malt Beverages—Brewers, Bottlers, and Wholesalers—
Under sec. 66.054 (4), Stats., a brewing company which
owned real estate on May 24, 1941, which real estate is to
be acquired by the city for street purposes, may not move
the building from such parcel of land to another parcel
and continue to own it while it is used for Class "B" retail
fermented malt beverage license purposes.
Where only a part of the land owned by the brewing

company is taken for street purposes, the brewing company
may not acquire contiguous land and erect a new building
on the remaining portion of the original tract and upon
the newly acquired contiguous tract, and use the same for
a Glass "B" retail fermented malt beverage license, without
violating sec. 66.054 (4).

February 18, 1953.

D. H. PRITCHARD, Director,
Division of Beverage & Cigarette Taxes.

You have requested an opinion with reference to two
problems which have arisen under sec. 66.054 (4), Stats.
For purposes of this opinion it is sufficient to point out
that the effect of that statute, among other things, is to
prevent any breweiy, bottler, or wholesaler from owning
real estate occupied by a Class "B" retail licensee of fer
mented malt beverages. The statute, however, contains a
proviso protecting existing premises which reads as
follows:

"* * * The restrictions contained in this subsection shall

not apply to real estate owned in whole or in part on the
effective date hereof by any brewer, bottler or wholesaler,
directly or indirectly, or by any subsidiary or affiliate cor
poration, or by any officer, director, stockholder, partner
or trustee for any of the foregoing, or upon which any of
the foregoing had or held a valid subsisting lien on said
date.

The effective date of this section was May 24, 1941. Laws
1941, ch. 121.
A certain brewing company on that date owned two

tracts of land, each containing a building occupied by the
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holder of a Class "B" fermented malt beverage license,
and which continues to be so occupied to the present date.
One of these tracts is to be wholly acquired by the city

for street improvement purposes. The other tract is to be
acquired in part for street improvement purposes, but the
city offers to trade a small parcel of land contiguous to the
remaining part of the tract owned by the brewing company
which the city does not need for street purposes.

In the case of the first tract, you inquire whether the
brewing company may remove the building from its pres

ent site and move it to other land to be acquired for that

purpose by the brewing company, and continue to own the
building and the newly acquired land under the exemption

above quoted.

In the case of the second tract, you inquire whether the
brewing company may accept the contiguous parcel of
land, destroy the existing building, and construct a new
building in part on the land now owned by it and in part

on the contiguous parcel to be acquired from the city.

With reference to the first question it is very clear that
the brewing company may not remove the building, set it
up on newly acquired land, and continue to lease it for
Class "B" retail purposes.

It is the position of the brewing company that the build
ing is a part of the real estate owned by it on May 24,
1941, and that when attached to another parcel of land it
will continue to be real estate, and that because the build
ing was owned by the brewing company on May 24, 1941,
therefore the building and the newly acquired land will
constitute "real estate owned * in part on the effective
date" of the statute.

The question relates to the construction of the words
"real estate owned in part." The part of the statute in
which they occur, and which is quoted above, is legally a
proviso. Provisos are strictly interpreted because the legis
lative purpose set forth in the general enactment expresses
the legislative policy, and only those subjects expressly
exempted by the proviso should be freed from the opera

tion of the statute. 2 Sutherland, Statutory Construction
(3rd ed.) §4933. Applying this rule of construction to the
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proviso in question compels the conclusion that the building
and the new parcel of land are not entitled to the benefit of
the exemption.

The building is at present a part of the real estate, but
it is well established that upon its severance and removal
from the land where it is now standing, and while it is in
transit to its new location, it has the status of personal
property and ceases altogether to be real estate. Huebsch-
mann v. McHenry, (1872) 29 Wis. 655, 662; Northrup v.
Trask, (1876) 39 Wis. 515, 51S; Hine v. New Haven, (1878)
40 Conn. 478, 484.

For this reason it is plain that it can make no difference
whether the building is moved from one parcel of land to
another as a unit, or is first demolished and then recon

structed on the new site, board by board and brick by
brick. Plainly, no one would argpe that a new building
constructed from the materials taken from an old one on

a different parcel of land continues to be the same real
estate which it was before the original building was
demolished.

With reference to the second question, relating to the
tract only a part of which is to be taken for street pur
poses, the case is not so clear. We find no judicial con
struction of the words "owned in whole or in part." The
question is, what was the legislative intent in using that
expression? Two possible constructions suggest themselves.
Ownership in part might be taken to mean a part owner
ship in common or jointly with another party, or it might
be taken to mean ownership of a part of the real estate
occupied by a Class "B" retail licensee. For the following
reasons it is my opinion that the first construction was
intended by the legislature.
In the first place, as pointed out above, the proviso must

be construed strictly so as not to bring within the exemp
tion any situation not clearly within its terms.
In the second place, it was the legislative intent to

eliminate control of retail outlets by brewers, bottlers, and
wholesalers, but to protect the status quo as to existing
premises only. No intention to permit enlargement of such
premises by acquisition of contiguous land can be attributed
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to the legislature in adopting the proviso. Yet if the present
plan to substitute contiguous land for a part of the original
premises were authorized by the proviso, it would also
follow that other existing premises could be enormously
enlarged by the purchase of neighboring parcels.

It is therefore my opinion that if a portion of the existing
premises were to be taken by the city and other land con
tiguous to the remainder acquired by the brewing company,
the new land together with the portion of the old parcel
would not together constitute "real estate owned * * * in
part" by the brewing company on May 24, 1941. The exist
ing building may therefore not be demolished and a new
one erected and used for a Class "B" retail fermented malt

beverage premises.
WAP

Constitution—Amendment—Suggestion for statement re
quired by sec. 6.10 (1), Stats., in notice submitting amend
ment proposed by Joint Resolution No. 9, 1953 legislature,
to sees. 8, 4, and 5, art. IV, Wis. Const., to the people at
coming April election.

February 20, 1953.
Fred R. Zimmerman,

Secretary of State.

In your letter of February 19, 1953, you state that en
rolled Joint Resolution No. 9, 1953 legislature, proposes
a constitutional amendment, approved by two consecutive
sessions of the legislature, which is to be submitted for a
vote of the people at the election to be held April 7, 1953.
You ask that I prepare, for the purpose of enabling you
to comply with sec. 6.10, Stats., a brief statement of the
change that would be effected by the amendment to the
constitution if it is ratified by a majority of the electors
voting thereon.

Sec. 6.10 (1), Stats., provides:

"* * * The secretary of state shall append to each such
constitutional amendment or other question to be sub-
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mitted to the people a brief statement of the change that
will be made in the constitution or the existing laws if such
amendment or other question so submitted shall be ratified
or approved by the people at such election. * * *"

Joint Resolution No. 9,1953 legislature, reads:

"No. 9, 1953

"A JOINT RESOLUTION

"To amend sections 3, 4 and o of article IV of the consti
tution, relating to apportionment and election of mem
bers of the senate and assembly.

"Whereas, at the regular session of the legislature in
the year 1951, an amendment to the constitution was pro
posed and agreed to by a majority of the members elected
to each of the two houses, which proposed amendment
reads as follows:
"'(Article IV) Section 3. At their first session after

each enumeration made by the authority of the United
States, the legislature shall apportion and district anew
the members of the senate and assembly, * * * such ap'por-
tioning and districting of members of the senate to he
according to a district system based on area and popula
tion, and such apportioning and districting of members of
the assembly to be according to population.
"Section 4. The members of the assembly shall be chosen

biennially, by single districts, on the Tuesday succeeding
the first Monday of November after the adoption of this
amendment, by the qualified electors of the sevei'al dis
tricts, such districts to be bounded by * * * town, village
or ward lines, and to consist of contiguous territory and
be in as compact form as practicable.
"Section 5. The senators shall be elected by single dis

tricts of convenient contiguous territory, at the same time
and in the same manner as members of the assembly are
required to be chosen * * *. The senate districts shall be
numbered in the regular series, and the senators shall be
chosen alternately from the odd and even-numbered dis
tricts. The senators elected or holding over at the time of
the adoption of this amendment shall continue in office
till their successors are duly elected and qualified; and after
the adoption of this amendment all senators shall be chosen
for the term of four years.' Now, therefore, be it
"Resolved by the assembly, the senate concurring. That

the foregoing amendment to the constitution is agreed to
by this legislature; and be it further
"Resolved, That the foregoing proposed amendment be

submitted to a vote of the people at the election to be held
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on the first Tuesday of April, 1953, and if a majority of
the voters voting thereon approve this amendment, it shall
become a part of the constitution of the state; and be it
further

"Resolved, That the question of ratification of the fore
going amendment be stated on the ballot as follows:
" 'Shall sections 3, 4 and 5 of article IV of the constitu

tion be amended so that the legislature shall apportion,
along town, village or ward lines, the senate districts on
the basis of area and population and the assembly districts
according to population?'"

By ch. 728, Laws 1951, a new apportionment of senate
and assembly districts on a population basis will go into
effect on January 1,1954.
In my opinion the following statement will constitute

compliance with sec. 6.10 (1) :

"If a majority of the electors answer the above question
'yes,' the results will be to change the state constitution
to provide:
"1. That a new apportionment of senate districts shall

be made on an area and population basis, instead of on the
basis of population alone.
"2. That the boundaries of assembly districts are to be

town, village or ward lines, rather than county, precinct,
town or ward lines.
"3. That dividing an assembly district in the formation

of a senate district will no longer be prohibited.
"If a majority of the electors answer the above question

'no,' then a new apportionment of senate and assembly dis
tricts on a population basis as provided for by ch. 728,
Laws of 1951, will take effect January 1,1954."
GS
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Schools and School Districts—Annual Meeting—The
electors at an annual school district meeting may change
the hour of the day but not the date specified in sec. 40.03
(1), Stats., for holding the next annual meeting.
A person otherwise regularly elected to a school district

office at an annual meeting which was not held on the date
specified by law may be a de facto officer of the district.
The fact that money was borrowed by a school district

pursuant to action taken at an annual meeting not held
on the date specified by law does not necessarily preclude
recovery of the amount loaned.
The suggestion is made that it might be desirable to call

a special meeting of the school district to correct the
irregularities which resulted from holding an annual school
district meeting at a time not authorized by law.

February 24, 1953.

John G. Buchen,

District Attorney,
Sheboygan County.

At a regular annual meeting held in 1951 a school dis
trict in Sheboygan county set June 23, 1952 as the date for
the next annual meeting of the district. Post card notices
were sent out which stated that the annual meeting would
be held on "Monday, June 23, at 8:00 P.M. in the school
house." The meeting actually was held at 8 o'clock P.M. on
Monday, June 23, at which meeting two board members
were elected and action was taken to borrow money for
the district. In connection with this statement of facts you
have submitted the following questions for an official
opinion:

1. May a school district by action of a previous annual
meeting fix a date for the next annual meeting which is
different from the date set forth in sec. 40.03 (1), Stats.?

2. If an annual meeting is held on a date other than the
one fixed by statute is such a meeting a legal one and. if
not, how does it affect the action taken by the school dis
trict at such a meeting?

Sec. 40.03 (1), Stats., provides as follows:
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"The annual meeting in all common school districts shall
be on the second Monday of July, at eight o'clock in the
afternoon, but a different hour may be fixed by an annual
meeting for the next annual meeting."

The foregoing statute provides that the annual meeting
in all common school districts shall be held on a specified
day but a different hour may be fixed by the annual meet
ing for the succeeding annual meeting. In the case of
Equitable Life Assurance Society v. Host, 124 Wis. 657,
102 N.W. 579, it was held that where the words "may"
and "shall" both occur in the same statute, it is presumed
that they were used advisedly by the legislature and that
each was intended to be given its distinctive meaning—
that is, the first compulsory and the latter permissive.
The legislature has not defined the meaning of the word

"hour." Sec. 870.01 (1), Stats., provides:

"All words and phrases shall be construed according to
common and approved usage; but technical words and
phrases and others that have a peculiar meaning in the
law shall be construed according to such meaning."

In two cases where the courts attempted to define the
meaning of "hour" reference was had to the meaning given
in the dictionary. Andrecsik v. New Jersey Tube Co., 73
N.J.L. 664, 63 A. 719; Ellis v. Stokes, 207 Ga. 423, 61 S.E.
2d 806. Webster's New International Dictionary defines
hour as "The time of the day, as expressed in hours and
minutes, and indicated by a timepiece. » * * Fixed time;
a particular time or occasion." It is my opinion that sec.
40.03 (1), Stats., requires that all common school district
meetings shall be held on the second Monday of July at
8 o'clock P.M. but that at an annual meeting the electors
may specify that the next annual meeting which must be
held on the second Monday of July may be held either
earlier or later than 8 o'clock P.M. on that day.

Since the school district meeting which was held on
June 23, 1952 was not held on the date specified by sec.
40.03 (1), it was not a legal annual meeting of the school
district. It does not follow from this that the school board

members who were presumed to have been elected at the
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meeting held on June 23 do not have any authority to act
as officers of the district. In 24 O.A.G. 561 it was held that

a school clerk elected irregularly at a school district meet
ing is a de facto officer and is the proper holder of the
office until he is removed by judicial proceedings instituted
by one showing a paramount right to the office. That opin
ion quoted from the case of People ex ret. Roeser et at. v.
Gartland et at, 75 Mich. 143, 42 N.W. 687, in which it
was held that school district officers who were not legally
elected but who qualified and acted were officers de facto
and the public interest required that they should not be
disturbed.

Neither does it follow that the agency which loaned

money to the district as a result of action taken at the
meeting held on June 23, 1952 could not compel repayment.
In the case of First National Bank of Durand v. Joint
School District No. 1 of the Town and Village of Pepin
et at, 187 Wis. 547, 550, 203 N.W. 762, the court said:

"It is the undoubted law of this state that where a party
in good faith loans money to a municipality, to be used by
the municipality for a lawful purpose, and which is in fact
used for that purpose, on failure of the municipality to
pay the loan an action may be maintained for money had
and received, notwithstanding the contract was void for
irregularity. First Wis. Nat.- Bank v. Qatawha, 183 Wis.
220, 232, 197 N.W. 1013, and cases there cited."

Notwithstanding the foregoing it may well be that the

school district and the individuals involved will consider

it desirable to call a special meeting at which action can
be taken to rectify •the irregularities which resulted from
the fact that the meeting was not held on the date specified
by law.
JEW



Opinions of the Attorney General 33

State Colleges—Teachers—Salaries and Wages—Teacher
in state college who retires June 30 pursuant to sec. 87.31
(2), Stats., is entitled to be paid for summer leave which
he would have received but for retirement.

February 25, 1953.
Eugene R. McPhee, Director,

Board of Regents of State Colleges.

Ch. 37 of the Wisconsin statutes relates to the state col
leges and the board of regents thereof. Sees. 37.11 and 37.31
(2) provide in part:

"37.11 The said board shall have the government and
control of all the state colleges, and shall have power
therefor:
"(1) To make rules, regulations and bylaws for the good

government and management of the same and each depart
ment thereof * * *.
"(2) To appoint * * * such * * * teachers * * * as may

be required for each of said colleges; and to prescribe their
several duties."

"37.31 (2) Compulsory retirement of each teacher cov
ered by this section shall be automatic upon the thirtieth
day of June next succeeding the seventieth birthday of such
teacher.* * *"

Resolution No. 549, adopted by the board of regents of
normal schools (now state colleges) in July, 1950, provides
in part:

"STATE TEACHERS COLLEGES OF WISCONSIN
SALARY SCHEDULE

"A. Salary Provision
1. All teachers who have completed the probationary

period of three years and who receive a salary of
$3,500 or more shall be classified under this schedule.
* ♦ ♦

Leave: One summer after teaching two full years
of 42 weeks each.
* ♦ *

"B. Promotions and Salary Increases
♦ * *

"C. Leave of Absence
1. Sick Leave * * *
2. Leave of absence for study * * *
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"D. Retirement and Tenure
Retirement and tenure shall be in accordance with
the provisions of the Wisconsin statutes."

On June 30, 1952, Mr. X, who had taught for many years
in the normal school and teachers college system, was re
tired pursuant to the provisions of sec. 87.31 (2), quoted
above, because he had attained 70 years of age prior to
that date. Mr. X had taught for 42 weeks during each of
the two preceding years. You have inquired whether Mr. X
can be paid for the summer period after June 30 as un

used vacation time.

It should be noted that teachers in the state colleges are
not in the classified service of the state, sec. 16.08, Stats.,
and for this reason, the provisions of sec. 16.275., Stats.,
and bureau of personnel rule 10.2 d, are not here consid
ered, although in the situations to which they apply, they
prescribe a result similar to that reached here, as does sec.
103.39, Stats., when the separation is by death rather than
retirement. The factual situation presented here is consid
ered sufficiently different from those encompassed by spe
cial statutes or rules, or by previous opinions, that this
opinion must stand on its own reasoning.

Teachers employed at state colleges are paid in approxi
mately equal monthly installments, but they are employed
at an annual rather than a monthly salary. The practice of
equal monthly payments is largely a matter of convenience
—economic convenience for the teacher and administrative

convenience for the college. This annual salary is for ap
proximately 42 weeks of teaching service rendered during
each of two consecutive years and for approximately 36
weeks of teaching service rendered during each third year.
The academic year in the state colleges is considered to

start with the beginning of school in September. However,
in order to confonm with legislative appropriations which
are based on the July 1 to June 30 fiscal year, the budgets
of the regents are based on the fiscal year, and except in
unusual cases, all advances, promotions and salary in
creases for teachers become effective as of July 1. Sec. 37.31
(2), Stats., quoted above, which compels retirement upon
the 30th of June following the 70th birthday, coincides
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with the compensation plan based on the fiscal year rather
than the academic year.

While the compensation of teachers is stated as an annual
amount and adjusted on an annual basis, the term of their
employment is something more than that. The same sec
tion of the statutes which provides for automatic retire
ment also provides:

"37.31 (1) * * ♦ after successful probation for 3 years,
the employment shall be permanent, during efficiency and
good behavior * * *. No teacher who has become perma
nently employed * * * shall be discharged except for cause
upon written charges * * * investigated, heard and deter
mined * * *."

It is true that this tenure provision is not in the strict
sense a contract between the teacher and the state. Sec.

39.40 (2), Stats. 1939, contained a similar tenure provi
sion except that it required 5 years of successful proba-
.tion. In Morrison v. Board of Education, (1941) 237 Wis.
483, 488, the court held that sec. 39.40 (2) did not create a
statutory contract but merely "declared a public policy in
the important field of education—a policy to be pursued
'until the legislature shall ordain otherwise.' "

While the teacher does not therefore acquire a vested
right in tenure, sec. 37.31 (1), quoted above, does neverthe
less define the term of the employment. It is an employ
ment term not of months or a year or from year to year,

but "permanent" until the teacher is rnmoved for cause,
retired, or "the legislature shall ordain otherwise."

It appears on the face of Resolution No. 549, quoted
above, that the leave provision here in issue was a part of
a comprehensive compensation, of which the compulsory
retirement provision was also a part. The leave provision,
therefore, should be construed, if possible, so as to give
effect to its terms without conflicting with the superior
force of the contemporaneously considered compulsory re
tirement statute.

The fundamental law of our state prohibits the expendi
ture of public funds for pure gratuities to individuals as
not being made for a public purpose. See State ex rel.
American Legion 19^1 Conv. Corp. v. Smith, (1940) 235
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Wis. 443, and State ex rel. Oiven v. Donald, (1915) 160
Wis. 21. It also prohibits the granting of extra compensa
tion to a public servant for services already rendered,
State ex rel. Thomson v. Giessel, (1952) 262 Wis. 51. If
possible, therefore, payment during periods of leave should

be construed so as to offend against neither of these pro
hibitions. It must, therefore, be considered as compensation
for services rendered, as agreed upon before the rendering
of the services. It is only upon this analysis that even the

shortest period of vacation, leave, or time off can be
justified.

With this in mind it is easier to analyze the nature of
the pay received during the triennial summer leave. This

money is not paid for rendering no services, as a gratuity,
and it is not paid merely for the services rendered during
the previous year. It would be ridiculous to interpret the
leave rule as providing that eveiy third year's services
should be compensated at 42/36 times the rate for the other
years, and this is obviously not the intention of either the
regents or the teachers.

The money paid during any leave or vacation or time
off is money earned by and paid for previous services; in
the case of the teachers' triennial summer leave it is money
earned by and paid for the services of the previous 3 years.
To construe any leave or vacation pay in any other way is
to condemn it as unlawful expenditure on the part of the
state contrary to the doctrines discussed in the last three
cases mentioned above.

This leave is not something granted at the time it is
taken, it is an integral part of the compensation agreed
upon before the services are rendered. To interpret it as
being granted at the time taken, i.e., upon completion of
the services, would bring its ordinary operation, even where
no retirement is involved, into conflict with the constitu
tional prohibitions against private gratuities or extra com
pensation after the services have been rendered, and there
does not appear to be any reason compelling so unnatural a
construction here. It becomes apparent, therefore, that this
triennial summer leave pay is simply deferred compensa
tion for services rendered, a pre-agreed system of paying
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in approximately equal installments over a period of time
for services rendered during only a part of that period.

It would be merely technical quibbling to say that a
teacher cannot be paid after he has retired. True, he cannot
be an employe, he cannot earn any additional compensa
tion, and he cannot be granted any new or extra compensa
tion, any compensation to which he was not already entitled
upon his retirement, but no one would think that he could

not on July 1 or 6 or 8 be given pay for work done during
the previous month of June. Indeed, that is the accepted pro
cedure. Why, then, should he be prevented from receiving
after June 30 a part of the pay he has earned over a longer
period theretofore, the payment of which has merely been
deferred by the terms of the original agreement governing
the employment? Such a construction would work a for
feiture and could be justified only by the clearest language.
BoyntonCah Co. v.Neubeck, (1941) 237 Wis. 249, 259.1 am
of the opinion that no connotation of the phrase "compul
sory retirement," as used in sec. 37.81 (2), Stats., compels
reading into that section a requirement that the teacher

concerned would forfeit pay previously earned and due.

Mr. X is therefore entitled to be paid as for leave for
the summer period after his retirement, when but for the
retirement he would have received paid leave during that
summer.

ML

Constitution—Amendment—Suggestion for statement re
quired by sec. 6.10 (1), Stats., in notice submitting pro
posed amendment to sec. 9, art. VII, Wis. Const., to the
people at the coming April election.

February 26, 1953.

Fred R. Zimmerman,

Secretary of State.

By letter of February 25, 1953, you ask me to prepare
a statement in compliance with sec. 6.10, Stats., in giving
notice to the electorate of the change that will be made in
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the Wisconsin constitution if the constitutional amendment

as proposed by Joint Resolution No. 41, 1951 legislature,
and Joint Resolution No. 5, S., 1953 legislature (the latter
expected to receive final legislative approval this week), is
submitted to and ratified by a majority of the electors vot
ing thereon in the forthcoming April election.

Sec. 6.10 (1) provides as follows:

"* * * The secretary of state shall append to each such
constitutional amendment or other question to be submitted
to the people a brief statement of the change that will be
made in the constitution or the existing laws if such amend
ment or other question so submitted shall be ratified or
approved by the people at such election. Such statement
shall contain no argument for or against any such amend
ment or other question so submitted. * * *"

Joint Resolution No. 5, S., 1953 legislature, provides:

"JOINT RESOLUTION

"To amend section 9 of article VII of the constitution, re
lating to terms of justices of the supreme court and
circuit judges elected upon vacancies.

"Whereas, at the general session of the legislature in
the year 1951, an amendment to the constitution was pro
posed and agreed to by a majority of the members elected
to each of the 2 houses, which proposed amendment reads
as follows:
" ' (Article VII) Section 9. When a vacancy shall happen

in the office of judge of the supreme or circuit courts, such
vacancy shall be filled by an appointment of the governor,
which shall continue until a successor is elected and quali
fied; and a supreme court justice when so elected oueli
ouccGODor shall hold his office the rooiduo ̂  the uncxpirod
for a term of ten years and a circuit judge when so elected
shall hold his office for such te^-m as the legislature pre
scribes for circuit judges elected under section seven of
this article. There shall be no election for a judge or judges
at any general election for state or county officers, nor
within thirty days either before or after such election.'
Now, therefore, be it
"Resolved by the senate, the assembly concurring. That

the foregoing amendment to the constitution is agreed to
by this legislature; and be it further
"Resolved, That the foregoing proposed amendment be

submitted to a vote of the people at the election to be held
on the first Tuesday in April 1953, and if a majority of the
voters voting thereon approve this amendment, it shall be-
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come a pai't of the constitution of the state; and be it
further

"Resolved, That the question of the ratification of the
foregoing amendment be stated on the ballot as follows:
" 'Shall section 9 of article VII of the state constitution

be amended so as to provide that when a person is elected
to fill a vacancy of a supreme court justice he shall hold
his office for a term of ten years and so as to provide that
when a person is elected circuit judge to fill a vacancy of a
circuit judge he shall hold his office for such term as the
legislature prescribes for general terms for circuit judges
under section seven of article VII of said constitution?'"

In my opinion the following statement will constitute
compliance with sec. 6.10 (1):

"If a majority of the votes cast are in favor of the
amendment the result will be that in an election following
a vacancy in the office of judge of the supreme or circuit
courts, the successor elected shall hold office for the full
term provided by law for such office, instead of for the
residue of the unexpired term.'-
GS

Appropriations and Expenditures—Public Welfare De
partment—Sale of Lands—Under ch. 500, Laws 1951, the
department of public welfare, in selling state-owned land
connected with the Wisconsin home for women, may not
deduct the expense of preparing an abstract and advertis
ing expense from the proceeds of such sale to be deposited
in the state general fund. Such expenses must be paid out
of the department's appropriation in sec. 20.17 (1), Stats.
The department may sell such land on condition that the

buyer, at his expense, move a fence belonging to the state.

February 27, 1953.
State Department op Public Welfare.

You ask whether your department may, under ch. 500,
Laws 1951, deduct advertising expense and the cost of pre
paring an abstract from the proceeds of the sale of state-
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owned lands connected with the Wisconsin home for

women, which are to be deposited in the state general fund.
You also inquire whether the cost of moving a fence be
longing to the state and located on such land may be simi
larly deducted and, if not, whether your department can
sell such land on condition that the buyer move the fence
at his expense to a point determined by your department.

These questions arise under ch. 500, Laws 1951, which
reads as follows;

"The department of public welfare, with the approval of
the governor, is authorized to sell and convey that portion
of the state-owned lands connected with the Wisconsin
Home for Women and located outside the enclosed boun
daries of said institution and consisting of approximately
80 acres of land under such terms, conditions and cove
nants as the department shall determine; and the proceeds
of such sale or sales shall be deposited in the general fund."

The "proceeds of such sale or sales" refers to the amount
received from the buyer—^the so-called, "gross proceeds."
If the legislature had meant "net proceeds," it would have
said so as it did in sec. 14.20, Stats.

Besides, under sec. 14.68 (1), Stats., it is provided:

"Unless otherwise provided by law, all moneys collected
or received by each and every officer, board, commission,
society, or association for or in behalf of the state, or
which is required by law to be turned into the state treas
ury, shall be deposited in or transmitted to the state treas
ury at least once a week * * *."

In the sales of land under ch. 500, Laws 1951, the depart
ment of public welfare receives the moneys for or in behalf
of the state. It is a mere arm or agency of the state. Hence,
it must forthwith remit such proceeds to the state treasury
under sec. 14.68, Stats. Once money has been paid into the
state treasury it cannot be paid out except in pursuance
of an appropriation by law. Art. VIII, Sec. 2, Wis. Const.
Appropriation statutes are strictly construed, and implied
appropriations are not favored. 2 O.A.G. 10, 12; 26 O.A.G.
202, 203; 38 O.A.G. 217, 218.
A provision similar to ch. 500, Laws 1951, was involved

in 33 O.A.G. 217. It was there held that under art. X, sec. 2,
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Wis. Const., "proceeds" from the sale of timber from state
school lands may not be used for payment of expenses
necessarily incurred in appraising such timber, conducting
public sales thereof, or in supervising timber cutting. It

was held that the word "proceeds" did not permit the de
duction therefrom of administrative expenses necessarily
incurred in such sales, but that such expenses must be paid
out of the department's general appropriation. Hence, also,
in this case the advertising expense, expense of preparing
an abstract, and expense of moving a fence, cannot be de
ducted from the "proceeds" which go into the state general
fund. Such expenses must be paid out of the department of
public welfare's appropriation in sec. 20.17 (1) "for gen
eral expenditures incurred in the execution of the functions
of said department."
Your final inquiry is whether your department could sell

land under ch. 500, Laws 1951, on condition that the buyer
as part of the consideration move a fence belonging to the
state from such land to a point determined by your depart
ment. Such an agreement is permissible. Ch. 500, Laws
1951, quoted supra, specifically provides that the lands
therein referred to may be sold "under such terms, condi
tions and covenants as the department shall determine."

SGH
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Savings and Loan Associations—Mortgage Loans—The
limitation made by sec. 215.22 (6) (c), Stats., upon the
aggregate of mortgage loans in excess of $25,000 to 15
per cent of the total assets of a savings and loan association
refers to the unpaid balances due on such mortgage loans
and not to the original amounts of such mortgage loans
when made.

March 27,1953.

C. P. Diggles, Commissioner,
Savings and Loan Associations.

You request my opinion as to whether the limitation
upon the aggregate of loans in excess of $25,000 to 15 per
cent of the total assets of savings and loan associations im
posed by sec. 215.22 (6) (c). Stats., refers to the original
amount of a mortgage when made, or to the unpaid balance
due on said mortgage as of any given time.

Sec. 215.22 (6) (c) provides as follows:

"The aggregate of loans in excess of $25,000 each shall
not exceed 15 per cent of the total assets of the association."

The obvious purpose of this statute is to avoid placing
too much money in the hands of too few borrowers and thus
unreasonably increasing the risk of loss. It is a type of regu
lation commonly exercised over money-lending institutions.

After a loan has been reduced by payments below the
maximum limitation of $25,000, it can no longer be said
to be a loan in excess of such maximum. It is my opinion
that the unpaid loan balance, for the purpose of this statute,
constitutes the amount of the loan, and not the sum origi
nally loaned. This is made clear by a consideration of the
following hypothetical example: Assume the association in
question has assets of the value of $500,000. The aggregate
of loans in excess of $25,000 under the statute would be
limited to 15 per cent of $500,000, or $75,000. Such figure
would permit only two such loans, in order to remain within
the limitation. Assume further that such loans were repaid
on an amortized basis, so that the unpaid balances on each
of said loans was reduced to $1,000. At such time there
would be no loans on the books in excess of $25,000, and it
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would be unreasonable to assert that no new loan in excess
of $25,000 could be granted until the two having $1,000
unpaid balances had been fully paid. The risk which the
statute seeks to avoid would be nonexistent under such
circumstances.

SGH

Savings and Loan Associations—Mortgage Loans—The
term "aggregate of loans" as used in sec. 215.22 (6) (a).
Stats., means the amount for which the lending institution
is committed to the borrower and not merely the amounts
actually advanced, where the total commitment has not yet
been advanced, as in the case of a construction loan mort
gage during progress of construction.

March 30, 1953.

C. P. Diggles, Commissioner,
Savings and Loan Associations.

You request my opinion as to whether the amount of
money actually advanced to a borrower upon two or more
construction loan mortgages during the progress of the
work constitutes the "aggregate of loans" to such borrower
within the meaning of that phrase as used in sec. 215.22
(6) (a), Stats., or the total of the face amount of the notes
and mortgages given to secure said loans constitutes the
"aggregate of loans," regardless of the amount of money
actually advanced.

Sec. 215.22 (6) (a) provides as follows:

"The aggregate of loans that an association may make to
any one borrower shall be limited by the total amounts of
its assets as follows: $5,000, if the assets are less than
$50,000; $7,500, if the assets exceed $50,000, but do not ex
ceed $100,000; $10,000, if the assets exceed $100,000, but
do not exceed $200,000; $20,000, if the assets exceed
$200,000, but do not exceed $500,000; $25,000, if the assets
exceed $500,000, but do not exceed $1,000,000; and 5 per
cent of the assets, if the total assets exceed $1,000,000."
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This is a oommon type of regulation of the business of
money lending. Its purpose is plain.
In answering your question, I am assuming, of course,

that the loan transactions in question include an absolute
commitment on the part of the lending institution to ad
vance to the borrower the total amount specified in the notes
and mortgages. In such circumstance the obligation of the
lending institution to advance the total sum evidenced by
the notes and mortgages must be regarded as the equivalent
of actual advancement of the monies. It is the expectation
of both parties to the transaction that eventually the total
will be advanced, in which event the amount thereof must
necessarily be checked against the limitations imposed by
the above quoted statute. Such an interpretation is reasona
ble, in my opinion, and fulfills the purpose of the statute.
On the other hand, if the "aggregate" of loans were to be
measured merely by the amount of money actually advanced,
and additional loans were made, bringing the new "aggre
gate" within close proximity to the maximum allowed by
the statute, then, when the borrower demanded additional
advancements under the prior construction loans, the loan
limit would be exceeded and the statute would be violated.
This contingency can be wholly avoided by using the face
amount of the notes and mortgages as the measure of "ag
gregate of loans," and the aggi-egate can thus safely be kept
within the bounds fixed by the statute under consideration
SGH



Opinions of the Attorney General 45

Industrial Commission—Certificate of Age of Minor—
The power of the industrial commission to make rules under
sec. 103.75, Stats., does not include authority to permit per
sons employed to issue certificates of age to retain the fees
charged therefor.

April 6, 1953.

Industrial Commission.

You ask: Does the commission have authority under sec.
103.75, Stats., to allow the retention of the fee for issu

ance of certificates of age by the issuing officer as provided
under sec. 103.805, Stats.?
The applicable provisions of sec. 103.75 are:

"(1) The commission and persons designated by it for
this purpose shall have the ̂ ower to issue certificates of age
for minors under such rules and regulations as the com
mission deems necessary. Such certificate shall be conclusive
evidence of the age of the minor to whom it was issued,
in any proceeding under any of the labor laws and under
the workmen's compensation act of this state, as to any
act or thing occurring subsequent to the date such certifi
cate was issued.

* *

" (3) The commission may fix and collect a fee not exceed
ing twenty-five cents for the issuance of each certificate of
age under the provisions of this section."

Sec. 103.805 authorizes the commission to fix and collect
a fee not exceeding 25 cents for the issuance of each "per
mit" under the provision of ch. 103, Stats., and further
provides:

"* * * The commission may authorize the retention of
such fee by the person desi^ated to issue permits as com
pensation for his services incident thereto, provided that
such person is not on the pay roll of the industrial com
mission and provided, further, that such permit officer shall
report all fees collected at such times and in such manner
and form as the commission may prescribe."

Another pertinent provision of the statutes is sec. 14.68
(1), which reads in part:

"(1) Unless otherwise provided by law, all moneys col
lected or received by each and every officer, board, com-
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mission, * * * for or in behalf of the state * * ̂  shall be
deposited in or transmitted to the state treasury at least
once a week * * *."

It is a well established rule of law that an administrative
agency has only such powers as are found within the four
cornel's of the statutes under which the agency proceeds.
American Brass Co. v. State Board of Health, 345 Wis. 440.
its power to make rules must be exercised within the frame
work of the statutes, and it may not enact substantive law.
State V. Indiistrial Comm., 233 Wis. 461; State ex rel. Bara-
nowski V. Koszewski, 251 Wis. 383. It is likewise settled
that no one may receive compensation out of public funds
except as authoriiied by law. Outagamie County v. Zuehlke,
165 Wis. 32; Henry v. Dolen, 186 Wis. 622.
The fact that the legislature expressly empowered the

commission to authorize retention of fees in one case and
failed to do so in the other must be deemed significant of its

intent that the commission should not have such authority
in the latter case.

SGH

BL

Department of Agriculture—Rule-Making Power—Dairy,
Food and Drugs—Milk Houses—^^Secs. 93.07 (1) and 97.34,
Stats., delegate broad authority to the department of agri

culture in the field of dairy farm sanitation. The depart
ment of agriculture may constitutionally promulgate a
regulation requiring a milk house under such delegation of
authority. Whether the specific regulation in question is
void for uncertainty may be determined by declaratory i-ul-
ing under sec. 227.06, Stats., and subsequent review by the
cii*cuit court as one of several available methods.

April 7, 1953.

Earl Sachse, Executive Secretary,
Legislative Council.

You have requested my opinion as to whether rule 1.18
of general order No. 124 of the department of agriculture
is a valid exercise of that department's rule-making au-
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thority. The regulation in question as published in the 1950
Red Book reads:

"Milk House. Three years after the effective date of this
regulation every producer of milk or cream shall have and
maintain a milk house properly located, equipped with a
cooling tank, and utensil and equipment storage facilities.
Other construction details may be adapted to the specific
requirements of the market to which the milk is being sold."

Your inquiry may be divided into three separate
questions:

1. Has the legislature delegated authority to the depart
ment of agriculture to make regula,tions such as the one
in question?

2. Does the regulation have a reasonable relation to the
protection of the public health, safety, or welfare?

3. Is the regulation sufficiently clear to meet the re
quirements of due process or is it void for uncertainty?

The answer to the first problem depends upon whether
the legislature has set forth the general purpose or policy
to be achieved and has fixed the limits within which the
law should operate. Where this is done, it may properly
delegate to administrative agencies the authority to exer
cise such legislative power as is necessary to carry into
effect the general legislative purpose. State ex rel. Wis.
Inspection Bureau v. Whitman, (1928) 196 Wis. 472.

Sec. 93.07 (1), Stats., provides that it is the duty of the
department to make and enforce regulations not incon
sistent with law as it may deem necessary for the exercise
and discharge of all the powers and duties of the depart
ment and make such regulations as are necessary and
proper for the enforcement by the state of the provisions of
chs. 93 to 100, which regulations shall have the force of
law. Sec. 97.34, Stats., states in part that the department
or its agents shall have free access to any barn or stable
where any cow is kept or milked, or to any factory, build
ing, dairy or premises where any dairy product is manu
factured, handled or stored, when the milk from such cow
or such product is to be sold or shipped, and "may enforce
such measures as are necessary to secu^-e perfect cleanli-
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ness in and around the same and of any utensils used
therein."

There are other sections of the statutes contained in chs.
93 to 100 that can also be considered as indicative of the
general legislative purpose or policy to extend to the depart
ment of agriculture broad powers to regulate in this field.
I do not discuss these here because I believe the two stat
utes cited above make it clear that the legislature has
granted the power to the department of agriculture to en
force reasonable regulations to secure cleanliness in and
around barns or stables where dairy cows are kept or
milked.

In answer to the second question, a regulation to meet
the standard required by law must have a reasonable rela
tion to the protection of the public health, safety, or wel
fare. State ex rel. Carnation M. P. Co. v. Emery, (1922)
178 Wis. 147.

I note that general order No. 125 of the department of
agriculture which sets the standard for grade "A" milk
provides in paragraph 7.0308 that a milk house or milk
I'oom must be provided. It is my understanding that this
order was taken largely from a recommended regulation
promulgated by the United States public health service.
This raises some doubt in my mind as to whether or not
a milk room might be a sufficient sanitary safeguard and
the requirement of a separate milk house unreasonable.
I have no way of making a determination as to the

reasonableness of the regulation. This is a question of fact

and would have to be determined by a court. However, our
court has stated that it is for the legislature to adopt such
measures as it may deem necessary to make its action
effective, and as long as they have a reasonable relation to

that end, the courts would presume in favor of the consti
tutionality of such acts, and in case of doubt, sustain them.
State ex rel. Carnation M. P. Co. v. Emery, (1922) 178 Wis.
147; Purity E. & T. Co. v. Lynch, (1912) 226 U. S. 192,
and cases there cited.

Our supreme court has also said that individual cases
do not determine the necessity of a general law on the sub
ject. "The question is whether, in general, the public health
will be promoted by the rule, and not whether isolated
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cases do not need such a rule. If the rule be in the interest

of the public health it must be general and all within the

class controlled by it." Benz v. Kremer, (1910) 142 Wis.

1, 8.

It seems clear therefore that as a general proposition,

the requirement of a milk house would have a presump

tion of validity and that a given farmer could not success

fully attack the validity of the regulation by showing that

he was producing sanitaiy milk without the use of a milk

house.

It is my understanding that there has been some differ

ence of opinion between the department of agriculture and

individual dairy farmers regarding the third question. It is

contended that the regulation is ambiguous and therefore
void for uncertainty. Since I have concluded that there is
a reasonable relation between a regulatory measure, such

as involved here, and the protection of the public health,
safety, and welfare, and that accordingly the department
of agriculture has the power to make an appropriate order,
the third division of your question resolves itself into a
practical problem of clarifying the alleged ambiguity in
the most expedient manner.

If the department stands firm in its contention that the
order is clear, and the affected individuals persist in their
contention that the order is ambiguous, then the only forum
in which the question can authoritatively be settled is a
court of law. Such a course of action is, of course, time-

consuming and expensive. We have discussed the various
courses of action that are open with representatives of the
department of agriculture. The department has expressed
its intention to exercise the powers conferred upon it by
sec. 227.06, Stats., wherein it is provided that any agency,
such as the department of agriculture, may, on petition
by any interested person, issue a declaratory ruling with
respect to the applicability to any persons, property, or
state of facts of any rule or statute enforced by it. That
section further provides that such declaratory ruling shall
bind the agency and all parties to the proceedings on the
state of facts alleged, unless it is altered or set aside by a
court. And there is further provision for circuit court re-
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view of any such ruling in a manner provided for the re
view of administrative decisions in contested cases.

Pending the rendition of such a declaratory ruling, it
would serve no purpose for this office to express an opinion
as to the validity of rule 1.18 made under general order
124 of the department of agriculture.
REB

Counties—Budget Procedure, Milwaukee County—Sala
ries and Wages—County Judge—Civil Court Judge—Ordi
nance adopted by a majority vote of county board of Mil
waukee county providing salary increases for county court
judges and civil court judges to take effect December 28,
1952, actually became effective on said date, notwithstand
ing the fact that contrary to a prior rule of said board it
did not subsequently provide funds with which to pay such
salary increases.
A motion to transfer funds from the contingent fund for

the purpose of paying the said salary increases failed to
be adopted because it'Was not supported by the affirmative
vote of two-thirds of the members-elect of the county board
as required by sec. 59.84 (5), Stats.

Since the ordinance increasing the salaries of the county
court judges and civil court judges became effective De
cember 28, 1952, the county board is obligated to provide
funds from which such salaries can be paid from said date.

April 9, 1953.

Oliver L. O'Boyle,

Corporation Counsel,
Milwaukee County.

You state that at a meeting held on December 19 and
after the adoption of the annual budget, the county board
of supervisors of Milwaukee county adopted an amend
ment to the salary ordinance increasing the salaries of civil
court judges and of county court judges by $2,000 per
annum. No provision for these salary increases had been
made at the time of the adoption of the annual budget.
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Sometime ago the county board adopted Rule 34 relating
to expenditures not provided for in the budget, reading as
follows:

"When the County Board adopts resolutions requiring
the expenditure of funds not provided for in the budget,
the matter of providing additional funds for the purpose
of such resolution shall be referred to the Finance Commit
tee, and such resolution shall not become effective until the
necessary funds have been provided by the board."

The amendment to the salary ordinances provided in
each case that the ordinance shpuld "take effect December
28, 1952, after passage and publication." Your letter does
not specifically so state, but it is assumed that the amend
ment to the salary ordinances increasing the salaries of the
civil court and county court judges was published.
Subsequent to the action which was taken to increase

the salaries of the civil court and county court judges, a
motion was made to transfer from the contingent fund an
amount sufficient to pay the salary increases. This motion
was hot supported by a two-thirds vote. No other action
relating to the transfer of funds for the purpose of paying
the salary increases was taken.
The county auditor has inquired as to the amount of

salary to be paid to civil court judges and county court
judges commencing with the pay period of December 28,
1952. In the event that it is held that the higher salary
cannot be paid until funds are provided, he also wishes to
know whether the salary increases are to be effective from
December 28, 1952 or from the time when funds are pro
vided for the payment of the salary increases.

It is noted that Rule 34 specifically refers only to "reso
lutions" requiring the expenditure of funds not provided
for in the budget. It is our opinion, however, that Rule 34
was intended to include not only resolutions but ordinances
as well, since the obvious purpose of the rule would be
defeated by a contrary interpretation. See Meade v. Dane
County, 155 Wis. 632, 145 N.W. 239; Hark v. Gladivell, 49
Wis. 172, 5 N.W. 323.
Sec. 59.15 (1) (a). Stats., authorizes the county board

to fix the cqmpensation of elective county officers, including
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county judge, prior to the earliest time for filing nomination
papers for their respective offices and provides in part,
"The compensation established shall not be increased nor
diminished during the officer's term."

Sec. 253.15 (1), Stats., provides:

"The annual salary of the county judge shall be payable
out of the county treasury and shall be fixed by the county
board at the annual meeting preceding the ensuing year in
which he is to be elected. The salary so fixed shall not be
increased or diminished during the term of the county
judge."

However, sec. 66.195, Stats., provides:

"During the period commencing February 27, 1951, and
ending December 31, 1953, the governing body of any
county * * * may, during the term of office of any elected
official whose salary is paid in whole or in part by such
county * * * increase the salary of such elected official in
such amount as the governing body may determine. The
power granted by this.section shall take effect not\vith-
standing any other provision of law to the contrary, except
that the exercise of such power shall be governed by the
provisions of section 65.90 (5)."

Since the salaries of the civil court judges and county
court judges are paid in whole or in part by Milwaukee
county, sec. 66.195 would authorize the county board to
increase the salaries of these judges during their term of
office and prior to December 31, 1953 notwithstanding the
provisions of sec. 59.15 (1) (a) and sec. 253.15 (1). In
exercising this power, the county board of Milwaukee
county would not be affected by the provisions of sec. 65.90
(5), since the latter statute does not apply to a county
which has a population of 300,000 or more.

Sec. 59.84 (5), Stats., provides;

"At the request of the head of any department or office
or at the request of any board, the county board may, by
resolution adopted at any legal meeting, transfer money -
from one fund to another within the appropriation of the
department, institution, office or board making the request,
and by a resolution adopted by an affirmative vote of two-
thirds of the members-elect of the county board at any legal
meeting such board may transfer money from the contingent
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fund to any other budgetary fund or appropriate money
from the contingent fund for any legal county purpose.
4: sfc >)! '>

It is contended that since the motion to transfer money
from the contingent fund to pay the salary increases for the
civil court judges and county court judges did not receive
the affirmative vote of two-thirds of the members-elect, the
amendments to the salary ordinances themselves did not be
come effective.

Sec. 59.04 (3), Stats., provides:

"A majority of the supervisors entitled to a seat in the
county board shall constitute a quorum for the transaction
of business. All questions shall be determined by a majority
of the supervisors present unless otherwise provided."

In construing this statute in 12 O.A.G. 24, it was held
that a county board may not adopt a rule requiring a larger
vote than is required by that statute.
The ordinances changing the salaries of the county court

and civil court judges were passed by a majority pursuant
to the .provisions of sec. 59.04 (8), Stats. The ordinances
contain no reference to resolutions relating to the transfer
of funds nor do they indicate that their effectiveness was to

be contingent upon appropriations. As indicated previously,
the ordinances themselves specified that they should take
effect December 28, 1952 after passage and publication.

Since the salary ordinances specifically provide that they
shall become effective on December 28, 1952, and Rule 34 of
the board provides that they shall not become effective until
the necessary funds have been provided by the board, the
question is presented as to which controls.

It does not appear that any question was raised about the
form of the salary increase ordinances at the time that they
were adopted. In 18 O.A.G. 268 it was held that a resolution
adopted by a county board providing that all resolutions
calling for appropriations of money shall be presented to the
county clerk at least 10 days prior to the opening of the
annual November meeting and that no such resolution
should be received by the board without the unanimous con
sent of the board after that time is a mere resolution of

the board for its own proceedings and may be changed, ig-
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nored or suspended by action of the board taken in conflict
therewith without question as to the right to so act.
In 17 O.A.G. 320, it was held that in view of sec. 59.04

(3), Stats., which authorizes a quorum of the county board
to adopt ordinances and resolutions at any time, a resolu
tion carrying money appropriations was valid when adopted
the same day as presented by a majority vote with a quorum
present at a lawful meeting even though the rules of the
county board presumably required that such resolutions be
laid over one day before final action could be taken thereon.

Ordinances of a municipal corporation are to be con
strued by the same rules as are statutes of a legislative body.
In re Yick Wo, 68 Gal. 294, 9 P. 139; Zorger v. City of
Greensburgh, 60 Ind. 1. Where statutes conflict in terms,
ordinarily the later prevails over the earlier and the specific
over the general. Jones v. Broadway Roller Rink Co., 136
Wis. 595,118 N.W. 170. A specific provision of a statute will
prevail over general provisions upon the same subject.
Degutes v. State, 189 Wis. 435, 207 N.W. 948. As between
conflicting statutes the one last enacted has controlling
effect. State v. Dingman, 237 Wis. 584, 297 N.W. 367. Dunn
V. Wieman Realty Co., 247 Wis. 268, 19 N.W. 2d 248. The
lawmaking body of a municipal corporation may pass a
special ordinance which is in conflict with a prior general
ordinance when there is nothing in the charter prohibiting
it. Brown v. Atlanta R. & Power Co., 113 Ga. 462, 39
S.E. 71.

The salary increase ordinances were adopted subsequent
to the adoption of Rule 34 and related specifically to the
salary of county court and civil court judges.
The general rule is that when a municipal officer's Salary

is fixed by law and he performs his duties, he is entitled
to the salary even though the municipal legislative body
does not appropriate a sum sufficient to pay it. 62 C.J.S.
983, §536 a. The appropriation determines only when and
how the municipality is to fulfill its obligation to pay the
salary. The failure to appropriate funds to pay the obliga
tion of the increased salaries does not affect the validity
of the increase. In 29 O.A.G. 139 it was held that where

the legislature had increased the salary of a county judge
during his term of oflSce, the increase was valid as of the
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date set forth in the act, notwithstanding the fact that the
county board had made no appropriation to pay the in
creased salary and no funds actually were available therefor.
In Coleman v. Kansas City, 351 Mo. 254, 173 S.W. 2d

572, the employes of Kansas City had been required to file
applications for leaves of absence although they were re
quired to work during the leave of absence period without
pay. In an action for the recovery of salaries lost thereby,
the city defended on the ground that the council did not
make sufficient appropriations for salaries to cover this
period. The court held that the budget provisions did not
limit the city's obligations but were merely directions as to
how and when the obligations were to be paid.
The rule not only applies to fixed salaries but also to in

creases, even where the ordinance establishing the increase
and the appropriation to pay such increase are the responsi
bility of the same governing body. In Dearborn Fire
Fighter's Association v. City of Dearborn, (1949) 323 Mich.
414, 35 N.W. 2d 366, the city council adopted a salary plan
providing for periodic increases dependent on a cost-of-
living index. Later the council refused to increase the appro
priation called for by the plan because it did not construe the
plan as requiring increases. The court held that a writ of
mandamus was proper to compel the payment of the in
creases so long as the ordinance was in effect.

In Rock V. City of Pittsfield, (1944) 316 Mass. 348, 55
N.E. 2d 606, the city council passed an ordinance increasing
the plaintiffs' salaries for the following year. The mayor
refused to include the increase in the appropriation. The
court held that since the salaries were increased by the
ordinance the plantiffs were entitled to recover the unpaid
increase, and the fact that the city had failed to make the
necessary appropriation constituted no defense.
In United States v. Langston, 118 U.S. 389, 6 S.Ct. 1185,

30 L. ed. 164, the salary of a federal officer had been fixed
by statute at $7,500. Later congress appropriated only
$5,000. In holding that the failure to appropriate a sufficient
amount did not effect a reduction in salary the court said:

"* * * Repeals by implication are not favored. It cannot
be said that there is a positive repugnancy between the old
and the new statutes in question, * * * While the case is not
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free from difficulty, the court is of the opinion that, accord
ing to the settled rules of interpretation, a statute fixing
the annual salary of a public officer at a named sum, with
out limitation as to time, should not be deemed abrogated
or suspended by subsequent enactments which merely appro
priated a less amount for the services of that officer for
particular fiscal years, and which contained no words that
expressly or by clear implication modified or repealed the
previous law." (pp. 393-394)

See also Alves v. City of New York, (1952) 111 N.Y.S.
2d 894.

From the foregoing it is my conclusion that the ordi

nances increasing the salaries of the county court judges
and civil court judges became effective December 28, 1952.
However, it does not appear that the county board has

taken action to provide funds from which the salary in

creases may be paid. The obligation to pay the salary in
creases could be met in any one of several different methods.
Under sec. 59.84 (5), Stats., the county board, at the re
quest of the head of any department or office, or any board,
could, by a majority vote have transferred money from one
fund to another within the appropriation of the department,
institution, office or board making the request, or inde
pendent of any request, the county board could by the affir
mative vote of two-thirds of the members-elect transfer

money from the contingent fund to pay the salary increases.
The oral motion which was made to transfer money from

the contingent fund to pay the salary increases, if adopted,
would have become a resolution or order of the county
board. Meade v. Dane County, 155 Wis. 632, 145 N.W. 239.
However, that motion was not supported by the affirmative
vote of two-thirds of the members-elect and hence was lost.

This meant that the county board rejected the contingent
fund as a source from which the county will discharge its
obligation to pay the increased salaries. The obligation to
pay the increased salaries from December 28, 1952 still re
mains. It will be for the county board to determine how this
obligation shall be met.
JEW
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Motor Carriers—Insurance—^Where endorsement upon
automobile liability policy clearly expresses insurer's intent
to afford coverage to motor carrier in compliance with sec.
194.41, Stats., the addition to said endorsement of ambigu
ous language relating to contingencies under which the in-'
sured may in turn be liable to insurer, but which does not
in any manner alter or change the insurer's liability to third
persons, does not render the endorsement unacceptable for
filing in motor vehicle department pursuant to sec. 194.41.

April 10, 1953.

Motor Vehicle Department.

Common and contract motor carriers subject to the terms
and provisions of sec. 194.41, Stats., file policies of insur
ance with your department in compliance therewith which
contain the following endorsement:

"This policy is issued in order to assure compliance by the
assured as a Common Motor Carrier of Property, and/or
Contract Motor Carrier with Section 194.41, Wisconsin
Statutes, and notwithstanding any provision to the contrary
herein contained, all of the coverage, (Cargo excepted),
required by said Section 194.41, Wisconsin Statutes, is
hereby provided to the assured with respect to the operation
of each of the vehicles elsewhere herein described.
"Attached to and forming a part of policy number

, issued by the Casualty Ins. Company,
to "

An insurance company which issues such policies now
proposes a modification of such endorsement by the addition
of the following language thereto:

"If the Company by virtue of the Statutes of Wisconsin,
pays any loss under this Policy which has resulted directly
or indirectly from the violation of the provisions of this
endorsement the Insured agrees to reimburse the Company
to the extent of such loss.
'This Endorsement is subject to the provisions, condi

tions, warranties, agreements, general conditions and spe
cial conditions of this Policy.
"This Endorsement shall be valid and shall form a part

of the Policy Contract when signed by an authorized repre-
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sentative of the Company and attached to Policy No.
,  issued by the CASUALTY INSUR

ANCE COMPANY, to
(Insured)

The question is posed as to whether the additional lan
guage quoted would in any manner change or impair the
terms of the policy so that it would not be acceptable for
filing with your department under sec. 194.41, Stats.
As I read the two forms of endorsement, both clearly ex

press the intention of the insurer to afford insurance cover
age in compliance with sec. 194.41. However, the second
form, by virtue of the additional language,

"If the Company by virtue of the Statutes of Wisconsin,
pays any loss under this Policy which has resulted directly
or indirectly from the violation of the provision of this
endorsement the Insured agrees to reimburse the Company
to the extent of such loss."

purports to create a liability on the part of the insured in
favor of the insurer for any loss sustained by the latter
resulting from a violation of "the" provision of the
endorsement.

It is not clear to me what type of violation the author of
the endorsement had in mind, but in any event, I do not
think the additional language runs counter to the provi
sions of sec. 194.41 so far as protection to the general public
is concerned. Sec. 194.41 is too lengthy to quote in this
opinion. A reading of same will disclose that the legisla
ture's primary concern in that statute is to afford protec
tion to third persons (the public) for losses or damage
resulting from the "negligent use or operation" of the
vehicles subject thereto. The requirements of this statute
may be satisfied in any one of three ways: (1) By furnish
ing an indemnity bond, (2) a policy of insurance, or (3)
"other form of agreement" etc., subject to approval by
your department. Considering the first of the three meth
ods, it is clear that one of the acceptable forms the legis
lature had in mind was a "bond," which contemplates a
relationship of principal and surety. It is implicit in such
a relationship that the surety has the right to recover from
the principal any sums of money paid on the principal's
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behalf under the condition of the bond. That being true, a
contractual provision contained in an endorsement to a
policy of automobile liability insurance which creates a
liability in favor of the insurer and against the insured
(which is no different, in essence, than that of principal to
surety) does not affect the validity of the policy for filing
under sec. 194.41, if the policy otherwise affords the basic
protection to the general public discussed above.
SGH

Counties—Highways and Bridges—County Aid—^Where
costs of highway projects undertaken by counties for mu
nicipalities under the provisions of sec. 83.14, Stats., exceed
the amount provided jointly by the county and municipality,
additional work needed to complete the project must be
done pursuant to contract between the county and munici
pality under the provisions of sec. 59.08 (35), Stats.

April 13, 1958.

Richard W. Bardwell,

District Attorney,
Dane County.

You explain that under authority of sec. 83.14 of the
statutes, your county is providing aid to certain towns and
villages for improvement of county aid highways to the
extent of $3,000 per year. This amount is matched by the
participating towns and villages so that there is a total of
$6,000 available to their credit for a given year. The spe
cific work of a given participating town or village is
accomplished by the county after a petition by the munici
pality, an estimate by the county highway department, and
approval by the county highway commission. However, in
many cases it is found that the actual cost of a project ex
ceeds the $6,000 credit. It has been your practice in such
cases to carry the balance on open account as due the
county from the municipality.
You state that in other instances a municipality which

is participating in the county aid program will expend its
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credits in its road aid account during the calendar year
and will then either extend the work to be done on a road

aid account or commence new work, all of which is carried
on open account by the county highway department.

The effect of such practice is that the county advances
large sums to the municipalities for considerable periods
of time. You desire to know whether the county possesses
statutory authority to conduct such operations.

The authority for counties to do highway construction
for municipalities is found in sec. 59.08 (35), which states
that county boards have power:

"To provide by ordinance that the county, may, through
its highway committee or other designated county official
or officials, enter into contracts with cities, villages and
towns within the county borders for the purpose of enabling
the county to construct and maintain streets and highways
in such municipalities."

It is my opinion that any additional work undertaken
after the appropriated funds are exhausted must be done
in accordance with the above statute. There should be a

definite contract between the authority designated by a
county board ordinance and the municipality which should
state the manner in which payment is to be made. A work
project may be done in part under the provisions of sec.
83.14, Stats., without a contract, but when the funds pro
vided by sec. 83.14 have been exhausted, there is no other
way provided for carrying on the work without a proper
contract under the provisions of sec. 59.08 (35).

It is my opinion that no statutory authority exists for the
county to advance funds on an "open account" basis in the
manner in which you have described.
REB
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Public Assistance—Old-Age Assistance—Transfers of
real estate to county as security for old-age assistance under
sec. 49.26 (1), Stats., prior to the amendment thereof by
ch. 7, Laws Special Session 1937, were in the nature of
mortgages with legal title remaining in the grantors. Where
legal title was solely in the husband and the county pur
ported to release its lien by a quit claim deed in joint ten
ancy, no joint tenancy was created. County's release does
not have to be signed by county clerk under sec. 59.67 (2),
Stats., but may be by county pension department or other
agency mentioned in sec. 49.51 (5) as created by said ch. 7,
upon designation by county board.

April 14, 1953.

Rodney 0. Kittelsen,

District Attorney,
Green County.

You state that prior to the enactment of ch. 7, Laws
Special Session 1937, relating to claims and liens for old-
age assistance and the property of old-age assistance bene
ficiaries, it was the practice in your county to require appli
cants for old-age assistance to quit claim their real estate
to the county pension department. The form used contained
the following provisions:

"1. AB and CB (his wife) reserve in themselves a life
use in the above described premises.
"2. The consideration of the execution of this deed is

the granting of old-age assistance to AB and CB by the
County Pension Department of Green County.
"3. This deed is given as security for such advances as

may be made to AB and CB by the County Pension Depart
ment of Green County plus such interest as is provided by
law in such cases."

After the enactment of ch. 7, which by sec. 49.26 (5),
Stats., required the return or release of such properties
to the beneficiaries, quit claim deeds were executed by the
three members of the county pension department to AB
and CB, his wife. The deed contained the following pro
vision :
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"This conveyance is made to comply with Chapter 7,
Laws of Wisconsin Special Session 1937, a lien having been
acquired by the County Pension Department for the ad
vances made for old-age assistance."

We are further informed that in most instances title to

the property of the old-age assistance recipient was origi
nally in the husband solely, but the reconveyance by the

county was to both husband and wife, one of whom might

be dead when the property was reconveyed.
This procedure has raised some problems for title exami

ners. Some contend that such conveyances and reconvey
ances are essentially mortgages and satisfactions. Others
contend that the reconveyances are defective because not
executed by the county clerk pursuant to resolution by the
county board in accordance with sec. 59.67 (2), Stats. The
further contention has been made that where one of the

spouses died before the reconveyance, the deed failed for

lack of one of the grantees.
An opinion is requested as to the effect of these convey

ances and reconveyances.

The rule in Wisconsin is that wherever property is
transferred, no matter in what form or by what convey

ance, as the mere security for a debt, the transferee takes
merely as a mortgagee, and has no other rights or remedies
than the law accords to mortgagees. Schriber v. LeClair, 66
Wis. 579. This principle stated in one form or another
appears in numerous other Wisconsin decisions both prior
and subsequent to the above decision.

See also: Rogan v. Walker, 1 Wis. 527; Schneider v.
Reed, 123 Wis. 488, 101 N.W. 682; Polly v. Gumney, 157
Wis. 362, 147 N.W. 356; Cumps v. Kiyo, 104 Wis. 656, 80

N.W. 937; Beebe v. Wis. Mortgage Loan Co., 117 Wis. 328,
93 N.W. 1103; Nat'l Bank of Commerce v. Brogan, 214 Wis.
378, 253 N.W. 385; Hunter v. Maanum, 78 Wis. 656, 48
N.W. 51.

As Justice Marshall said in Smith v. Pfiuger, 126 Wis.
253, 256:

"The mere form of an instrument cuts but very little
figure in respect to whether it is enforcible as a mortgage
or not upon its character being called in question in a
legal or equitable action, as those terms are used under
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our system. The purpose of the instrument is the controlling
feature under all circumstances. If that is security and the
facts of the matter are established in any action involving
the subject, the instrument is treated as a mortgage and
nothing else. [Citing cases.]"

The foregoing view of the Wisconsin supreme court is
in line with the development of the theories of the nature
of a mortgage generally. While at strict common law a
mortgage was regarded as a conditional conveyance vest
ing the legal title to the estate conveyed in the mortgagee,
the mortgage in equity was regarded as mere security for
the debt, which conception grew in favor so that it is held
in most jurisdictions in actions at law, as well as in suits
in equity, that a mortgage does not pass to the mortgagee
title to the property mortgaged, which is retained by the
mortgagor until the mortgage is foreclosed and the prop
erty sold. Under this view the interest of the mortgagee is
merely that of a lienor. See 36 Am. Jur., Mortgages §174.-
However, the granting of old-age assistance and the steps

to be taken by way of securing liens on or transfers of real
estate of recipients are purely statutory, so that the specific
provisions of the particular statute are controlling whether
or not in accord with the above rule. Nevertheless, in the

absence of conflict and where there is obscurity requiring
construction, the statute should be so construed as far as
possible in harmony with the development of the common
law. State v. District Court of Milwaukee County, 206 Wis.
600. See also Ekern y. McGovern, 154 Wis. 157.
Turning to the statutory provisions in question, it is by

no means clear whether the legislature deemed the convey
ances to the county in the first instance and the reconvey
ance to the old-age assistance recipient to constitute unre
stricted conveyances of title or merely intended them to be
in the nature of mortgages and satisfactions thereof.

Sec. 49.26 (1) prior to ch. 7, Laws Special Session 1937,
provided in part:

"If the county judge deems it necessary, he may require
as a condition to the grant of a certificate, that all or any
part of the property of an applicant for old-age assistance
be transferred to the county court, except that in counties
having a population of five hundred thousand and having a
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manager of county institutions such property shall be
transferred to such manager of county institutions. Such
property shall be managed by the county court or said
manager of county institutions, who shall pay the net in
come to the person or persons entitled thereto. The county
judge or said manager of county institutions shall have
power to sell, lease or transfer such property, or defend
and prosecute all suits concerning it, and to pay all just
claims against it, and to do all other things necessary for
the protection, preservation and management of the
property."

Prior to the amendment subsection (2) provided:

"If in the event that the old-age assistance is discon
tinued during the lifetime of the beneficiary the property
thus transferred to the county court or said manager of
county institutions exceeds the total amount paid with
simple interest at three per cent annually, the remainder
of such property shall be returned to the beneficiary; and
in the event of his death such remainder shall be considered
as the property of the beneficiary for proper administra
tion proceedings. The county judge or said manager of
county institutions shall execute and deliver all necessaiy
instruments to give effect to this subsection."

Thus, while once the transfer had been made to the
county, the county had the power to sell, lease or transfer
it, yet it was still considered to be the property of the bene
ficiary for administration proceedings upon his death to
the extent that aiiy remainder existed over and above the
county's interest. This would imply that the statute was
enacted in the light of the development of the rule stated
above that the conveyance, being for the purpose of secur
ing indebtedness, is to be deemed a mortgage.
We accordingly reach the conclusion that the quit claim

deed to the county and the reconveyance in the form of a
quit claim deed by the county are to be considered in legal
effect as a mortgage and satisfaction thereof.
We attach no importance to the fact that the reconvey

ance by the members of the county pension board does not
comply with the provisions of sec. 59.67 (2), Stats., which
provides that deeds of county-owned property are to be
signed by the county clerk upon direction of the county
board, because s^c, 49.26 (1), Stats., provided that tV-
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county judge or the manager of county institutions had the
power to sell, lease or transfer the property, and subsec.
(2) also provided that the county judge or manager of
county institutions should execute and deliver all neces
sary instruments to give effect to that subsection.

Sec. 49.51 (5) of ch. 7 provided:

"The use of the words 'county court,' 'county judge,' or
'juvenile judge' in any statute relating to old-age assist
ance, aid to dependent children, and blind pensions, unless
the context indicates otherwise, means the county court,
county judge, juvenile judge or county pension department,
whichever has been designated by the county board under
this section to administer old-age assistance, aid to de
pendent children, and blind pensions in the county."

Hence the county pension department when designated
by the county board had the same power that was given to
the county judge by sec. 49.26 (1) and (2), Stats. Under
familiar rules of statutory construction, these statutory
provisions, being special ones, would control where applica
ble rather than the general provisions of sec. 59.67 (2),
Stats.

The only remaining question calling for discussion here
is the nature of the estate created by the county's recon
veyance in joint tenancy where the property had been
owned by the husband solely.
In view of the conclusion reached that the transactions

in question amounted to mortgages and satisfactions
thereof it must be obvious that the status of the title of

the so-called mortgagors remained unchanged, since a mort
gage is a mere lien or security for the payment of money
and does not convey any title to the mortgagee. In re Tobin's
Estate, '139 Wis. 494; Gerhardt v. Ellis, 134 Wis. 191. The
mortgagor retains legal title, Gi^ether v. Nick, 193 Wis. 503,
and the interest of the mortgagee is not an estate in fee.
Brown v. Loewenbach, 217 Wis. 379. See also Marshall and
Ilsley Bank v. Greene, 227 Wis. 155. This being so, the
county as mortgagee could not by a satisfaction, although
in the form of a quit claim deed, create an estate in joint
tenancy in the mortgagor and his wife when legal title at
all times remained in the husband. Likewise, where the
title was already in joint tenancy, it remained unchanged
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whether the county purported to reconvey by quit claim
deed in joint tenancy or otherwise.

Since the county has effectively released its interests or
liens on the various premises involved by the use of quit
claim deeds, there would appear to be no further obligation
on the county so far as present title to the properties is
concerned.

WHR

Automobiles and Motor Vehicles—Driver's License—
Operation of farm tractor on a highway between the ga
rage where it has been repaired and farm of owner by one
whose driver's license has been suspended is not in viola
tion of either sec. 85.08 (3) or sec. 85.09 (32), Stats.

April 15, 1953.

Albert J. Cirilli,

District Attorney,
Oneida County.

You have requested an opinion whether a person whose
driver's license was suspended for a period of 6 months may
thereafter be charged with a violation of sec. 85.09 (32),
Stats., for driving a farm tractor from a garage in the city

of Rhinelander where it had been undergoing repairs, over
a public highway to a farm approximately 9 miles distant.
It is apparent from all the statutes that the operation of
the farm tractor under those conditions by a person whose
driver's license was suspended is not in violation of any
statute.

The driver's license law is sec. 85.08, Stats. Subsec. (1)
para, (a) provides that "words and phrases not specifically
defined in the section shall have the meaning ascribed to
them in section 85.10, except in those instance's where the
contents clearly indicate a different meaning." A farm
tractor is a "motor vehicle" under the definition contained

in sec. 85.10 (2) and (8), Stats.
Sec. 85.08 (3), Stats., prohibits unlicensed drivers "ex

cept those hereinafter expressly exempted," from operating
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any motor vehicle upon a highway in this state. However,
sec. 85.08 (4) (b), Stats., exempts from the requirement
of a driver's license: "Any person while operating any
farm tractor or implement of husbandry temporarily oper
ated or moved on a highway." It follows that the operation
of the farm tractor in your case was not in violation of sec.
85.08, Stats.

Sec. 85.09 (32) (a), Stats., provides as follows:

"Any person whose license or registration or nonresi
dent's operating privileges has been suspended or revoked
under this chapter and who, during such suspension or
revocation or thereafter but before filing proof of financial
responsibility drives any motor vehicle upon anj' highway
or knowingly permits any motor vehicle owned by such
person to be operated by another upon any highway, except
as permitted under this section, shall be deemed guilty of a
misdemeanor and be fined not less than $10 nor more than
$500 or imprisoned not exceeding 6 months, or both."

However, sec. 85.09, Stats., which is the motor vehicle
responsibility law. contains some definitions of its own.
Subsec. (1) (d) provides as follows:

"(1) The following words and phrases, when used in
this section, shall, for the purposes of this section, have
the meanings respectively ascribed to them in this sub
section and as used in sections 85.08 and 85.10, except in
those instances where the context clearly indicates a dif
ferent meaning:

* *

"(d) Motor vehicle. Every self-propelled vehicle which
is designed for use upon a highway including trailers de
signed for use with such vehicles (except traction engines,
road rollers, farm tractors, tractor cranes, power shovels,
and well drillers)."

It follows that since farm tractors are excepted from the
definition of "motor vehicle" as used in sec. 85.09, the opera
tion of the farm tractor under the circumstances involved
in your case is not a violation of sec. 85.09 (32) (a), above
quoted.
WAP
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Criminal Law—Lotteries— slogan contest conducted
by a chamber of commerce, wherein entries are to be
mailed to the "contest secretary," no entry blank being
required, lacks the element of consideration necessary to
make it a lottery in violation of sec. 348.01, Stats., regard
less of whether the winner is determined by chance.

April 16, 1953.

Franz W. Brand,

Assistant District Attorney,
Green County.

You have requested an opinion as to the legality of a
proposed slogan contest' to be conducted by a chamber of
commerce. The contest operates as follows:
An advertisement is run in a local newspaper announc

ing the contest and offering a prize of $25 in cash for the
winning slogan. The advertisement is headed "Tell Why
(name of city) Is Your Favorite Shopping Center." Entries
are limited to one per person and everyone is eligible to
enter. The rules state that the slogan "must be a shopping
slogan; limited to 10 words or less; must include the name
of the city." The contest is to be judged initially by a com
mittee of the chamber of commerce, which will screen all
entries down to the 10 "best." These will then be submitted

to the chamber of commerce membership for selection of
the winning slogan, which will become the property of the
chamber of commerce. The time of the contest will be stated

in the advertisement, as will directions for mailing the en
tries to the "contest secretary" at an address specified.
Your question is specifically whether this contest violates

sec. 348.01, Stats., which prohibits lotteries. In my opinion
it does not, for the reason that there is no element of
consideration.

The leading case on what constitutes consideration under
the lottery statute and the constitution of Wisconsin is
State ex ret. Regez v. Blumer, (1940) 236 Wis. 129, 131-
132, 294 N.W. 491, where the court stated in part:

"* * * The trial court was of the opinion that the facts of
the registrants' going to the store each day to get the daily
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coupon, and that the operation of the scheme paid the de
fendant or he would not operate it, constitute a considera
tion. Consideration consists in a disadvantage to the one
party or an advantage to the other.* * *"

The present contest is not designed to induce the pur
chase of merchandise or increase traffic into the places of
business of sponsoring merchants. Neither is there any
monetary entrance fee. The effort involved in writing and
mailing the entries, and the cost of postage, are of no
value to the promoter and, viewed as a disadvantage to the
entrant, are in my opinion within the rule de minimis non
curat lex. See 39 O.A.G. 874, 377.
The fact that the winning slogan may have some value

to the chamber of commerce cannot be regarded as a con
sideration given for the right to participate in the contest.
To say that this is consideration would be to say that con
sideration from only one participant is sufficient, since only
the winning slogan has any value. But the conception of a
lottery involves consideration passing from the great mass
of the participants, even though some may receive their
chances free. State ex ret. Cowie v. La Crosse Theaters Co.,
(1939) 232 Wis. 153,159, 286 N.W. 707.
The foregoing makes it unnecessary to consider whethei

the method of ascertaining the winner involves the element
of chance.

WAP



70 Opinions of the Attorney General

Schools and School Districts—County School Commit
tee—Where union free high school district covers territory-
lying within a county, dissolution thereof does not require

joint action with county school committee of adjoining-
county under sec. 40.303 (6), Stats., by virtue of the fact
that it covers a portion of the territory of a common school
district whose boundaries include territory in the adjoining
county.

April 20, 1953.

Frederic C. Eberlein,
District Attorney,

Shawano County.

There is a union free high school district which is com
posed of all of the territory of four common school districts
in Shawano county and also of the territory in Shawano
county of another common school district that is composed
of territory in both Shawano county and Waupaca county.
It is proposed to dissolve this union free high school dis
trict and the four common school districts that are lying
in Shawano county, and then create an "integrated" dis
trict composed of the territory formerly in said four dis
solved common school districts. Such new "integrated" dis
trict would not include the territory lying in Shawano
county of the other common school district whose territory
is in both counties. You ask whether this can be done by
action of the county school committee of Shawano county
or could it be done only by joint action of the county school
committees of both counties. The question thus presented is
whether the Waupaca county portion of the territory of
the school district that lies in both counties constitutes

"territory to be affected by" such proposal as provided in
sec. 40.303 (6), Stats., which, so far as here material, reads
as follows:

"(6) When any territory to be affected by a proposed
school district creation, alteration, consolidation or dissolu
tion lies in 2 or more counties the county school committees
of said counties shall act as a joint committee. * *"

While it is stated that it is proposed to create an "inte

grated" district it is understood that what is meant is that
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a "common" school district is proposed to be created out
of the territory of the four dissolved districts. The statutes

provide only for two kinds of school districts, namely, com
mon and high school districts. Whether a district is "inte
grated" or "basic" is merely a classification solely for the

purpose of determining the amount of state aid to which
it is entitled. Obviously such classification is only applicable
to a common school district because one of the requirements

in sec. 40.371 (2) (c), Stats., for a district to be an "inte
grated" district is that it must operate grades 1 through 12.
Thus, whether or not a district is "integrated" goes not tb

the kind of district but is something that involves the type
of operation of a district and arises only after the district

is formed. In other words, a school district is not created

as an "integrated" district or a "basic" district, because
its characterization as such depends on what it does and not
how it is formed.

At the outset the fact that a high school district is an
independent entity that exists regardless of the boundaries

or location of common school districts is important. A high
school district is superimposed upon the territory included
in it, notwithstanding that such territory is in a common
school district. The boundaries of a high school district may
follow the boundaries of common school districts but often

do not do so, as in the instant situation. A high school dis
trict and common school districts upon whose territory the
high school district is superimposed exist independent of
each other and the existence of each is in no way affected
by the existence of the other. Whether or not a high school
district includes all or only a part of the territory of a
common school district in no way affects the high school

district or its existence, and vice versa.
Thus the dissolution of the union free high school dis

trict in the case at hand is something that affects only the
territory which is within its boundaries. The territory of
the common school district lying in both counties that is

not in the union free high school district thus is in no way
affected by the dissolution of such high school district. Con
sequently, as all of the territory of such high school dis
trict is in Shawano county and it is only such territory
that is affected by the dissolution of such district, it would
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fall within the power of the county school committee of
Shawano county to dissolve it. No joint action of that com
mittee and the comparable committee of Waupaca county
would be necessary, because no territory in Waupaca county
is affected thereby.
Obviously the dissolution of the four common school dis

tricts which lie entirely within Shawano county would fall
within the sole province of the Shawano county school com
mittee, because it is only the territory in those districts
that would be affected by such dissolution and it is all in
Shawano county. It is not proposed to do anything with or
change any of the territory of the common school district
whose territory lies in both counties. Were any change to be
made by taking away territory from, or adding territory to,
that district, then joint action of the two county commit
tees would be required because then the entire territory
in such school district would be affected by any such
change. 39 O.A.G. 89.

All the territory that is proposed to be included in the
new common school district which it is proposed to create
is the territory formerly in the four common school dis

tricts it is proposed to dissolve. That territory is entirely
within Shawano county and is the only territory affected
by such proposal, with the result that it falls within the
power of the Shawano county school committee to act in
respect to that territory.

It would be possible for, and within the power of, the
Shawano county school committee to dissolve the four
school districts whose territory is all within Shawano
county and create out of the territory thereof the new com
mon school district, without at the same time dissolving
the high school district. Such dissolution of the four dis
tricts and creation of the new common school district would

have no effect upon the existence of the high school district
and thus does not affect such district. Conversely, the high
school district could be dissolved, by appropriate action,

regardless of whether or not the four common school dis
tricts were dissolved and a new common school district cre

ated out of the territory. In this sense the proposal thus
encompasses two things that could be done separately, in
which event they would have no effect one on the other,
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but they can be done together and have the same effect as if
they had been done separately, so far as each is concerned.

It is therefore our opinion that the Shawano county
school committee can take the proposed action and there
is no occasion for joint action with the Waupaca county
school committee as is provided for in sec. 40.303 (6),
Stats.

HHP

Taxation—Sale of Tax Delinquent Land—^When county
takes tax deed to land and conveys the same to town in ex
change for real estate tax credit, such land continues to be
"tax delinquent real estate" within the meaning of sec.
75.69, Stats.
Where the town board attempted to sell such land with

out complying with the provisions of sec. 75.69 (1), Stats.,
which require that the land be appraised and advertised, the
sale was invalid.

April 20, 1953.

Allen G. Wittkopf,
District Attorney,

Florence County.

It appears from your request for an opinion that Flor
ence county took a tax deed to a certain parcel of real estate
upon which the taxes had not been paid. By a quit claim
deed dated September 16, 1938, the county conveyed this
property to the town of Tipler. Sec. 60.18 (10), Stats., pro
vides that the qualified electors of each town shall have
power at any annual town meeting by vote "to authorize
the town board to sell and convey any real or personal
property belonging to the town not donated to and required
to be held by the town for a special purpose." Pursuant to
that statute the electors of the town of Tipler at an annual
town meeting held on April 6, 1948 authorized "The Town
Board * * * to sell any real estate or personal property
now owned by the Town, but not donated as a gift."
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By a quit claim deed dated April 28, 1952 the town board
of the town of Tipler purported to convey the property to a

private individual.
Sees. 75.69 and 75.35 (1) (a), Stats., provide:

"75.69 (1) Except in counties containing a population of
500,000 or more, no tax delinquent real estate acquired by
a municipality as defined in section 75.35 (1) (a), shall be
sold unless the sale and an appraised value of such real
estate shall have first been advertised in a newspaper of
general circulation within such county at least once each
week for 3 successive weeks prior to the date of such sale.
Any such municipality may accept the bid most advantage
ous to it but every bid less than the appraised value of the
property shall be rejected. Any such municipality is
authorized to sell for an amount equal to or above the
appraised value, without readvertising, any land previously
advertised for sale.

"(2) The provisions of this section shall not apply to
exchange of property under section 59.97 {2a), nor to
withdrawal and sale of county forest lands. This section
shall not apply to the sale or exchange of lands to or be
tween municipalities.
"(3) This section shall apply to all tax delinquent lands

regardless of the date of acquisition by the municipality."

"75.35 (1) The following terms, wherever used or re
ferred to in this section shall have the following respective
meanings, unless a different meaning clearly appears from
the context:

"(a) 'Municipality' means any county, town, city, village
or other municipal or quasi municipal corporation author
ized by law to purchase tax certificates, take tax deeds or
become the owner of tax deeded lands."

In attempting to consummate the sale of the property
to the private individual, the town board did not have the
property appraised or advertised as provided in sec. 75.69.
You inquire whether sec. 75.69 (1) was applicable to

the conveyance by the town of Tipler to the private indi
vidual since the town did not take the original tax deed but
acquired title from the county to which the land was tax
deeded.

Sec. 59.07 (21), Stats., provides that the county board is
empowered at any legal meeting:
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"To authorize the county treasurer to deed county-owned
lands to towns, cities or villages having an excess of delin
quent real estate taxes to their credit in exchange for such
part of the interest of such city, village or town for one or
more years as shall be agreed upon by the county board and
the governing body of the city, village or town. The county
lands so conveyed shall not be valued at less than the face
value of the certificates covering such lands."

Sec. 60.29 (32), Stats., provides:

"The town board is empowered to authorize the town
treasurer to exchange the town delinquent real estate tax
credit existing with the county for county-owned lands."

You have advised orally that the conveyance from Flor
ence county to the town of Tipler was made pursuant to
the provisions of the latter two statutes. In other words, the
town of Tipler took title to the property in exchange for
real estate tax credit which it had with the county on an

excess delinquent tax roll. The specific question presented
by your request is whether the property in question was
"tax delinquent real estate" within the meaning of sec.
75.69 (1) after it had been conveyed to the town of Tipler
by Florence county.

Sec. 75.69 was created by ch. 490, Laws 1947, which
was entitled "AN ACT * * * relating to sales of real estate
by a municipality." In addition to creating sec. 75.69, said
ch. 490, Laws 1947, amended the first sentence of sec. 75.35
(2) (a). Stats. 1945, to read as follows, the italics indicat
ing new material and the stars indicating an omission:

"75.35 (2) (a) Except as provided in section 75.69, any
municipality shall have the power to sell and convey its
* * * lands acquired in the enforcement of delinquent tax
liens in such manner and upon such terms as its governing
body may by ordinance or resolution determine, including
without restriction because of enumeration, sale by land
contract, or by quit claim or warranty deed with mortgage
from vendee to secure any unpaid balance of the purchase
price."

The definition of "municipality" given in sec. 75.35 (1)
(a), makes it clear that a town is a municipality within
the meaning of sec. 75.69 (1). If the property in question



76 Opinions of the Attorney General

had been sold to the private individual by Florence county
it seems clear that the provisions of sec. 75.69 would have

applied to the sale unless the purchaser was the former
owner or one of his heirs, in which case under sec. 75.35
(3), Stats., the county board could have provided that sec.
75.69 should not apply to the sale. Although the town of
Tipler did not acquire this property directly by tax deed,
it did acquire the property in the adjustment of delinquent
taxes. The apparent purpose of sec. 75.69 is to prevent
collusive sales by the governing body of the municipality.
While it has not been suggested to us that any collusion was
involved in the sale in question, much of the value of the
statute would be lost if it did not apply to sales made under
the circumstances which exist in this case.

It is my opinion that this property was "tax delinquent
real estate" within the meaning of sec. 75.69 when it was
acquired by Florence county and that it continued to be such
when it was conveyed by the county to the town of Tipler in
exchange for real estate tax credit. Since the town of Tipler
was a municipality within the meaning of sec. 75.69 (1),
and sec. 75.69 (3) says that the section shall apply to all
tax delinquent lands regardless of the date of acquisition
by the municipality., it is my opinion that the conveyance
by the town of Tipler to the private individual was invalid
because the provisions of sec. 75.69 relating to appraisal
and advertising were not followed by the town.
JRW



Opinions op the Attorney General 77

Schools and School Districts—County School Committee
—Proposal to detach territory entirely in one county from
a school district entirely within that county and attach it
to a school district in an adjoining county requires joint
action of the school committees of both counties under sec.

40.303 f6), Stats.

April 21, 1953.

Ray J. Haggerty,

District Attorney,
Price County.

The county school committee of Price county has been
presented with a petition to detach certain territory in
Price county from joint school district No. 1, known as
Southern Price County School District, which school district
is composed entirely of territory in Price county, and attach
the same to joint school district No. 1 of the village and
town of Rib Lake, which last mentioned school district is
in Taylor county. You ask whether the provisions of sec.
40.303 (6), Stats., are applicable so as to require joint
action thereon by the county school committees of both
Price and Taylor counties or whether the county school
committee of Price county can act independently and alone
only in respect to the detachment action?

Sec. 40.303 (6), Stats. 1951, so far as here material,
provides:

"(6) When any territory to be affected by a proposed
school district creation, alteration, consolidation or dissolu
tion lies in 2 or more counties the county school committees
of said counties shall act as a joint committee.* * *"

We agree with your expressed opinion that this statute
is applicable and requires the joint action of the committees
of, both counties.

Most certainly the territory proposed to be detached is
"territory to be affected by a proposed school district * * *
alteration, consolidation or dissolution." It lies in Price

county and therefore there would be territory in Price
county to be affected by the proposed action. It seems
equally clear that the territory of the school district lying
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in Taylor county to which the territory is proposed to be
attached is likewise "territory to be affected" by such pro
posed action. This is true because after the detachment
and attachment the territory that was in the school district
in Taylor county to which the territory would be attached,

plus the territory so attached to it, is a "reorganized dis
trict." The action of detachment and attachment thus affects

all of the territory that would be in the school district as it
would exist after such attachment.

The territory of the school district to which the attach
ment is proposed being in Taylor county, and the territory
to be attached to it being in Price county, it follows that the
territory to be affected by the proposed action lies in both

counties, in which case the statute requires the committees
of both counties to act as a joint committee.

That such proposed action would affect the territory of
the district to which the attachment is made and also the

attached territory is shown by the referendum provisions
in sec. 40.303 (8), Stats. In providing for the required
signatures to a petition for a referendum, the legislature

there uses as the "territory to be affected" the words "the
territory to be included in the reorganized district." It then

specifies that the required majority vote for approval of
such an order at a referendum is the vote of the "electors

residing * * * in the proposed reorganized district" and

"the electors residing within the * * * proposed district."
Similarly subsec. (14) uses the same language "territory
* * * in the reorganized district." These provisions in re

gard to a referendum show clearly that the legislative
thinking is that the "territory affected" is the territory
that will be in the school district as it exists after the order

is made.

HHP
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Motor Carriers—Drayage Companies—The motor vehicle
transportation act, ch. 194, Stats., as applied to for-hire
transportation of property by motor carrier, is a whole
and complete statutory plan of regulation, which has com
pletely supplanted, and which does not permit of, any com
mon law concepts of such for-hire transportation. Tiiej-e is
no inherent right to use a public highway in the conduct of
the business of a common carrier for private gain without
the consent of the state.

Drayage companies holding contract motor carrier li
censes issued by the public service commission, under sec.
194.34, Stats., may not legally furnish truck-tractors or
road tractors to certificated common motor carriers for

pickup and delivery or any other use by the latter; and
may not hitch and pull trailers or semitrailers permitted
under a common motor carrier certificate with their own

permitted tractors for for-hire transportation of property.

April 22, 1953.

Motor Vehicle Department.

You request my opinion upon the following three
questions:
"1. Is it permissible for a contract motor carrier to use

a tractor which is registered and permitted under a con
tract motor carrier license to pull trailers which are regis
tered and permitted under common motor carrier certifi
cates?

"2. Is it permissible for a domestic contract motor carrier
to use a tractor which is registered and permitted under a
contract motor carrier license to pull trailers loaded with
interstate freight, which bear foreign license plates, while
'spotting' such trailers?

''3. When a public contract motor carrier moves a trailer
which is carrying private, contract, or common carrier
freight, what is the status of such contract motor carrier?"
The facts which give rise to these questions may be sum

marized as follows: It is a common practice for Milwaukee
cartage companies holding contract carrier licenses from
the public service commission and who are engaged gener
ally in the drayage business to "spot" common carrier
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trailers for carriers holding common carrier certificates
under ch. 194, Stats. Common carriers coming into Mil
waukee with over-the-road equipment have followed the
policy, over the years, of making their own deliveries
where the shipment is in truckload quantities. However,
when the cargo is less than truckload, and when their own
equipment is being otherwise used, these carriers have re
quested local cartage men to furnish a tractor, which they
hitch up to a common carrier's trailer, and haul it to its
several destinations. In other instances, the local cartage
man, using his own tractor equipment, will proceed to a
shipper's place of business, pick up a common carrier
trailer with half a load, stop at another shipper's place of
business to pick up the other half load, and deliver the
loaded trailer to a designated location where it is hitched
to the owner's common carrier tractor. This operation is
also engaged in where the load is in three, four, or more
parts, both pickup and delivery.
The local cartage people, according to their counsel,

assert that they are "in effect common law common carriers,
for they hold themselves out to serve the public and do
actually render a service to the pUblic."

Their counsel also asserts: "Because this has come to be

an established situation, resulting from operations over a
considerable number of years, and practices which have
developed in the transportation industry * * * the statute
should not be strictly construed against these carriers
:ic ]|! 4: "

Sec. 194.04 (3) (a), Stats., reads as follows:

"No motor vehicle permit issued under the provisions
of this chapter shall be transferable from one motor vehicle
to another. Common motor carrier vehicles, except truck
tractors or road tractors, upon which the common motor
carrier permit fee has been paid may be used or operated
by other common motor carriers without the payment of
an additional peimit fee. Contract motor carrier vehicles
upon which the contract motor carrier permit fee has been
paid may be used or operated by other contract motor
carriers without the payment of an additional permit fee."

This statute, originally a part of the motor carrier act
)f 1933, has undergone several changes pursuant to amend-
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ment by the legislature at various legislative sessions. In
1941 the statute provided that a permitted vehicle might be
used under two or more certificates when the certificates

were held by one common motor carrier of property or of
persons, or under two or more licenses when licenses were
held by one contract motor carrier of property. In a pro
ceeding before it in 1941, Van Den Bosch, 24 P.S.C.W. 349,
the pubMc service commission held that sec. 194.04 (8) (a).
Stats., could not be regarded as authorizing one vehicle
to be used by different carriers, even if each carrier se
cured for itself under its own certificate a permit covering
the vehicle. The commission said, at page 352:

"* * * The adoption of this practice was the application
of a rule of practicality rather than of statutory construc
tion and it is so evidenced by the fact that in connection
with it the commission prescribed various conditions, re
strictions, and limitations which the statutes do not pro
vide. There has never been until now a challenge of the
legality of the practice and upon a review of the statutes
we are convinced that it cannot be supported."

In 1943, as a matter of expediency to meet wartime con
ditions, the legislature validated the "rule of practicality"
by the enactment of ch. 439, Laws 1943, which provided
that a permitted motor vehicle could be used under two or
more certificates or two or more licenses. The limitation

as to the holding of the certificates by the same person or
the holding of the licenses by the same person was deleted.
In its Biennial Report, July 1, 1942 to June 30, 1944, page
11, the commission stated:,

"Chapter 439 authorizes the dual permitting of motor
vehicles under two or more certificates or under two or
more licenses. This change opens the way for motor carriers
to institute the operation of trailers over more than one line
without transfer of lading in the same manner as railroad
freight cars are transferred from one railroad line to an
other. There has been some development of this type of
service since the law went into effect."

This provision was broadened by the enactment of ch. 56,
Laws 1945, which provided that common motor carrier
vehicles upon which the common motor carrier permit fee
had been paid could be used or operated by other common
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motor carriers or by contract motor carriers without the
payment of an additional fee, and contract motor carrier
vehicles upon which the contract motor carrier permit fee
had been paid could likewise be used or operated by other
contract motor carriers or by common motor carriers with
out the payment of an additional permit fee.
In 1947 the restriction of the 1943 law was restored, and

it was provided that vehicles permitted under common
motor carrier certificates could be used only by other com
mon carriers, and vehicles under contract motor carrier
licenses could be used only by other contract motor carriers.
No change was made in the 1949 legislative session, but

in 1951 by ch. 712, an exception was incorporated into the
statute respecting permit fees payable for truck tractors
and road tractors. This amendment has been interpreted
by the public service commission as clarifying the type of
vehicles which may be dually permitted without payment
of additional fees.

So far as the meaning of the statute is concerned, if
there ever was any doubt, that doubt has been definitely
resolved by the foregoing administrative and legislative
history. The statute clearly provides that motor vehicle
permits issued under the provisions of ch. 194 are not
transferable from one motor vehicle to another; and that
so-called dual permitting may be engaged in only between
common motor carriers with respect to trailer and semi
trailer equipment; and between contract motor carriers
with respect to truck tractors, road tractors, and trailers
or semitrailers. But there can be no dual permitting as be
tween common motor carriers and contract motor carriers.
The practices described by you in your statement of facts
fall within the last stated prohibition.
Nor can the Milwaukee area draymen take refuge in

their contention that they are "common law common car
riers," or claim any vested right to continue in a practice
not authorized by statute by reason of a policy of nonen-
forcement over a substantial period of time. There is no

inherent right to use a public highway in the conduct of
the business of a common carrier for private gain without
the consent of the state. See Willis v. Buck, 81 Mont. 472,
481, 263 P. 982. While ch. 194, Stats., has been amended
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since the decision in United Parcel Service v. Public Serv
ice Commission, 240 Wis. 603, to authorize a type of serv
ice to be licensed which the court found the commission was

not theretofore empowered to license, the court stated
clearly at page 614 that "the statutory scheme is whole and
complete as drawn." The "statutory scheme," of course, is
the motor vehicle transportation act as now contained in
ch. 194, Stats. The legislative intent is crystal clear in the
declaration of purpose and policy set forth in sec. 194.02,
Stats. A cursory reading of that section precludes any argu
ment or contention that any "common law" form of for-
hire transportation by motor vehicle can be lawfully en
gaged in as such upon the public highways of this state.

1. The answer to your first question is "No."
2. Your second question is not clear as to the type of

authority held by the owners of the trailers in question.
To the extent that the operation falls within the facts of
question number 1, the answer is the same as answer num
ber 1. If the facts are different, I will be pleased to consider
them in a supplemental opinion. Perhaps the general dis
cussion preceding these specific answers will furnish the
answer to this question.

3. Any carrier holding a certificate or license from the
public service commission must confine its business opera
tions to the terms of the certificate or license. It cannot

change its "status" by departing from the type of motor

transportation it is authorized to do. Your question seems
to proceed on the assumption that the carrier's status may
change. The certificate or license issued by the public serv
ice commission is the best authority for determining a car
rier's "status."

SGH
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Salaries and Wages—Counties—County Highway Com
mittee—Where a county board of a county of over 25,000
population has provided under sec. 59.03 (2) (f), Stats.,
for annual salary of county board members with additional
salary for such members who are also county highway com
mittee members, and a committee member ceases to be a
member of the board, he may no longer receive the salary
of a county board member but is limited to the salary which
the board has provided for highway committee members.

April 22, 1953.
Francis L. Evrard,

Corporation Counsel,
Brown County.

You have inquired as to the proper compensation to be
paid to members of the county highway committee who
were defeated as county board supervisors in the April
1953 election but whose terms of office as highway com
mittee members will not expire until December 31, 1953.
On November 7, 1951, the county board of supervisors

adopted a resolution providing for a $600 annual salary
for county board members and additional compensation for
highway committee members in the sum of $240 annually,
with the additional salary to be paid monthly along with
the regular salary.

Sec. 59.03 (2) (f). Stats., provides in part:

"* * * As an alternative method of compensation, in
counties having a population of more than 25,000 the board
may at its annual meeting, by a two-thirds vote of the
members elected, fix the compensation of the members of
the board to be elected at the next election at an annual
salary not to exceed $900 which shall be in full for all serv
ices for the county including all committee services, except
the per diem allowance for services in acquiring highway
rights of way set forth in section 84.09 (4). The county
board may, in like manner, allow such additional salary
for the members of the highway committee and for the
chairman of the board as the county board may determine.
:is Hi 4:"

This provision in substantially its present form, so far
as material here, came into the statutes by ch. 407, Laws
1935.
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Sec. 83.015 (1) (a), Stats., relating to the highway com
mittee, provides so far as material here:

"* * * The members of such committee shall be reim
bursed for their necessary expenses incurred in the per
formance of their duties, and shall be paid the same per
diem for time necessarily spent in the performance of their
duties as is paid to members of other county board com
mittees, not, however, exceeding $500 for per diem, in addi
tion to necessary expenses, to any member in any year.
A different amount may be fixed as a maximum by the
county board."

This provision came into the statutes by ch. 588, sec. 11,
Laws 1915, in substantially its present fonn, although there
have been a great many minor changes over the years.
Thus it will be seen that originally it was contemplated

that highway committee members were to be compensated
on a per diem basis only, as provided in sec. 88.015 (1) (a),
but that subsequently the legislature set up the alternative
method of compensation in sec. 59.08 (2) (f), whereby such
committee members may be compensated on a salary basis
instead of on a per diem basis.

It would seem to be too obvious to call for any extended
argument that once a person is no longer a member of the
county board he cannot continue to draw the salary pro
vided for county board members and that as a cou:i\ty high
way committee member he will be limited to the compensa
tion which the board has provided for that work pursuant
to statute. Public officers have no claim for official services

rendered except where, and to the extent that, compensa
tion is provided by law. 46 C.J. 1014.
The county board resolution reads: "* * * that all mem

bers of the Highway committee shall be paid additional
compensation for their services in the sum of $240 annu-
ally; * * *"
The word "additional" has applicability only where the

committee member is also a county board member. Other

wise the compensation is $240 annually, since that is the
only compensation, so far as we are informed, that the
county board has provided for highway committee members.

This being true, the compensation for the county high
way committee members in question remains at $240 annu-
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ally unless otherwise changed in accordance with law, and
they cannot continue to receive the $600 annual salary pro
vided for county board members in addition to their com
pensation as highway committee members.
WHR

Licenses and Pei'niits—Massage and Hydrotherapy—Sub-
sec. (6) of sec. 147.185, Stats., as proposed by substitute
amendment No. 1, A., to Bill No. 238, A., 1953 legislature,
is a "grandfather's clause" which preserves to persons
presently registered under sec. 147.185, Stats., all of the
rights and privileges they now have. Said subsec. (6)
neither confers nor takes away rights, if any, which un
registered masseurs and hydrotherapists may have relating
to the practice of massage and hydrotherapy.

April 29, 1953.

The Honorable, The Assembly.

By Resolution No. 25, A., you have requested an official
opinion relating to substitute amendment No. 1, A., to Bill
No. 238, A., so far as sec. 147.185 (6), Stats., thereof is
concerned in the following particulars:

"1. If Substitute Amendment No. 1, A., is enacted into
law will the above named section afford to persons named
therein the right to continue the practice of massage and
hydrotherapy ?
"2. If Substitute Amendment No. 1, A., is enacted into

law will the above named section permit masseurs and
hydrotherapists, not presently registered, to practice mas
sage and hydrotherapy?"

Sec. 147.185 (6) as proposed by substitute amendment
No. 1, A., to Bill No. 238, A., reads:

"(6) Previous Practice op MAssage and Hydrother
apy. Any person who, on the effective date of this section,
is practicing massage and hydrotherapy in this state under
a certificate of registration issued him by the board may
continue so to practice under such certificate subject to the
provisions of s. 147.185 as that sec Ion existed prior to the
effective date of this section."
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This language appears to be clear and express. It carries
a note reading:

"Note: Because this section repeals the registration
provisions for those practicing massage and hydrotherapy,
it is necessary to provide a 'grandfather's clause' permit
ting such persons to continue their practice."

It is difficult to see how there can possibly be any mis
understanding as to the purpose and intent of this subsec
tion. It is designed to preserve to persons presently licensed
under sec. 147.185 as masseurs and hydrotherapists all of
the rights which they now have under that section, and to
comment further on this point would be to belabor the
obvious. Whatever may be the proper limits and scope of
the practice permitted to persons under said section is not
a subject calling for discussion here.
The answer to question 1 is, "Yes."
The answer to the second question seems equally clear.

Sec. 147.185 (6) as proposed in the substitute amendment
relates only to a person who is practicing massage and
hydrotherapy "under a certificate of registration issued
him by the board," prior to the effective date of this sec
tion. As the note states, subsection (6) is a "grandfather's
clause" permitting persons presently registered under sec.
147.185 to continue their practice. We are unable to read
into it an intention to do anything more. Neither the pres
ent law nor the proposed subsection authorizes the practice
of massage or hydrotherapy as those terms are used in sec.
147.185 by an unregistered person. This subsection gives
to neither registered persons nor unregistered persons any
rights which they do not now have nor does it purport to
take away rights, if any, which they do have.
The answer to question 2 is, "No."

WHR
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Constitutional Law—Counties—Highiuays and BHdges
—Private Roads—Snow Removal—^Bill No. 431, A., and

substitute amendment No. 1, A., relating to snow removal
from private driveways, proposed amendments of sec.
86.105, Stats., discussed.

April 29, 1953.

The Honorable, The Assembly.

I have your Resolution No. 22, A., requesting my opinion
as to the constitutionality of Bill No. 431, A., and substitute
amendment No. 1, A., to said bill.

Bills having the same general objective or purpose were
offered in the 1951 session of the legislature, and requests
were made by resolutions of your honorable body for my
opinion upon each of said bills. (Substitute amendment
No. 1, A., to Bill No. 291, A., 1951 session; substitute
amendment No. 1, S., to Bill No. 614, S., 1951 session.)
The opinions were reported in 40 O.A.G. at pages 59 and
151. The first opinion concluded that the proposed statute
(concerning the use of county highway machinery for
private purposes) did not meet the constitutional objections
raised in Heimerl v. Ozaukee County, 256 Wis. 151, wherein
the supreme court declared a similar statute, sec. 86.106,
Stats. 1947, unconstitutional. The second opinion, dealing
with a similar statute concerning the use of county high
way machinery for private purposes, stated that it met
the specific constitutional objections of the Heimerl case,
but continued by stating:

"* * * there is nothing in the opinion in the Heimerl case
to indicate that a statute which specifically met all of the
objections would be held constitutional. There remains a
distinct possibility that the proposed law might still be de
clared unconstitutional upon the grounds that the power
granted is not local, legislative and administrative in char
acter, that there is no direct advantage to the health, safety
and welfare of the community as a whole, and that it
authorizes the county to engage in private business. The
language of the court in the Heimerl case is quite broad in
this regard, and therefore it cannot be said that the consti-
tqtionality of the proposed statute is free from doiibt."
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The bill and substitute amendment under consideration

are skillfully drawn, and evidence a sincere effort to meet
and surmount the constitutional objections specifically
stated in the court's opinion in the Heimerl case. The
effort to avoid the consequences of the stated objections in
the Heimerl case obviously proceeds on the assumption that
such objections are complete and all-inclusive, and also that
they are surmountable. I doubt that such assumption is
warranted. The basic thesis of the opinion in the Heimerl
case is stated at page 161:

"Sec. 86.106, Stats., would result in the appropriation
and expenditure of public funds for a private purpose
without any direct advantage accruing to the public and
would authorize municipalities to engage in private busi
ness.* * *"

The bill and substitute amendment under consideration

state various conditions and limitations, each with the pur
pose of avoiding constitutional inhibitions. But the pro
posed statute, if enacted, and if challenged in the courts,
will doubtlessly be tested upon a concrete state of facts to
which the statute must necessarily be applied. It is impossi
ble to forecast what the factual setting will be at the time
of such test.

At the time sec. 86.106, Stats., was enacted in 1947, the
practice of using county-owned equipment and personnel
for private work was prevalent. In 36 O.A.G. 69, one of my
predecessors rendered an opinion to the effect that a county
was not authorized to remove snow from private roads or
driveways. That opinion was grounded on the absence of
statutory authority and did not discuss the possibility of a
constitutional question. Sees. 86.105 and 86.106, Stats.,
were enacted, in the one instance providing the authority
for snow removal, and in the other instance purportedly
providing the authority for the building, grading, draining,
surfacing, and graveling of private roads and driveways.
It wasn't until the decision in the Heimerl case that the

legislature was aware of the constitutional considerations,
and thereafter, as discussed above, the 1951 bills and the
present bill were drafted with the purpose of eliminating
the constitutional question,
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This history is pertinent to my conclusion, because it
shows in clear relief the relationship and importance of
facts to the determination of certain constitutional ques
tions. We may assume that the factual situation which gave
rise to the enactment of sec. 86.106, Stats., in 1947, has re
mained substantially unchanged since its enactment. The
only changes that have been wrought have been in the
terminology of the various proposed bills. In other words,
the need for construction and repair of private roads and
driveways has remained constant; and the principles of
constitutional law which prompted the supreme court in
the Heimerl case to say that public funds could not be ex
pended for such purposes have remained the same. The
legislature cannot change the facts. It can recognize that
there are perhaps a limited number of situations in which
work on private driveways and roadways may be constitu
tionally permissible, and it may accordingly frame a stat
ute so as to apply to a limited number of situations by
qualifying language. But that same law which may appear

constitutional on its face, and which may be upheld as
constitutional when applied to the narrow set of facts which
the supreme court apparently had in mind in specifying
the objections stated in the Heimerl case, may also be
struck down as unconstitutional when applied to the same

set of facts that were involved in the Heimerl case.

Accordingly, it is not possible to predict with the desired

certainty what the fate of the bill in question will be if
enacted into law and challenged in the courts.
SGH
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Counties—Zoning—An ordinance to repeal an existing
county zoning ordinance, pursuant to sec. 59.97, Stats., is
not valid unless it complies with the requirements therein
provided for the amendment of such an ordinance.

April 30, 1953.

Albert J. Cirilli,
District Attorney,

Oneida County.

Mr. Forest Rodd, your predecessor in office, has asked
whether an ordinance which purports to repeal the existing
Oneida county zoning ordinance and orders the forestry
and conservation committee to prepare a draft for a new
zoning ordinance, covering the same subject matter but
with different provisions, effects a valid repeal of the old
ordinance. You state that in the instant case neither the
procedures for amending nor those for enacting a zoning
ordinance as provided for in sec. 59.97, Stats., were fol
lowed in the enactment of the repealing ordinance.

Sec. 59.97 is an enabling act which grants to counties
the power to zone through the use of a zoning ordinance as
provided therein. The^power of the county to zone is limited
to that which is granted by that statute. It is well estab
lished that all zoning legislation is in derogation of common
law rights to the use of private property; that all zoning
legislation by municipalities derives its authority from the
state; and that, correspondingly, its provisions should not
be extended by implication. Rathkopf, The Law of Zoning
and Planning, 2d ed., p. 40.

In a question relating to zoning by a city, this office
opined in 38 O.A.G. 12 that a city which has in existence
a valid zoning ordinance could not repeal and recreate that
ordinance without following the procedure prescribed for
amending it.

It is my opinion that that same doctrine and same reason
ing apply to your question. The purpose and function of a
zoning ordinance compel that result.

It should be borne in mind that while all law must retain

the flexibility necessary for growth, a zoning ordinance de
feats its own purpose unless it achieves a certain degree
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of permanency and continuity. A zoning ordinance is an
exercise of the police power which results in depriving the
property holder of certain rights and freedom for the bene
fit of the owners of adjoining property and of the com
munity as a whole. In this way it creates certain rights
and interests in the owners of adjoining pieces of property
and in members of the community as a whole. These rights
and interests are recognized in the relatively elaborate pro
visions in the statute for notice to the public and require
ments for public hearings before such an ordinance can be
either enacted or amended. Where a certain percentage of
the adjoining property owners object, a three-fourths vote
is necessary to enact an amending ordinance. Where the
requirements for notice and hearing have not been met,
such people obviously have had no opportunity to protest.

Proper notice and hearing are jurisdictional in the enact
ment of a zoning ordinance. Village of Mill Neck v. Nolan,
251 N.Y.S. 5'33, affirmed 259 N.Y. 596. Adjoining property
owners are treated as interested parties in matters relating
to a zoning change. Rathkopf, supra, p. 174, citing People
ex rel. St Basil's Church, etc., v. Kerner et at, 211 N.Y.S.

470,125 Misc. Rep. 526.
Consequently, the ordinance eria(rted by your county

board was valid insofar as it directed the appropriate com
mittee to prepare a tentative draft of a new zoning ordi
nance but it did not, in my opinion, effect a repeal of the
existing ordinance.
GFS
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Automobiles and Motor Vehicles—Speed Laiv—Radar
Evidence—Evidence of speed of vehicles obtained by a de
vice operating on the "Doppler-velocity radar" principle,
guaranteed to be accurate within 2 miles per hour and
tested for accuracy at the beginning and the end of each
period of use, is admissible in evidence to establish viola
tions of the speed laws. Under sec. 83.016 (1), Stats., a
traffic officer may arrest a motorist on the basis of informa
tion received by radio from another officer who has ob
served, by means of radar, the speed of the motorist to be
arrested.

May 4, 1953.

Frank X. Kinast,
District Attoimey,

Rock County.

You have requested an opinion regarding the admissi-
bility of evidence of the speed of vehicles determined by
means of radar. A device for this purpose, known as the
Electro-Matic Speed Meter, which makes use of the so-
called "Doppler-velocity radar" principle, guaranteed by
the manufacturer to be accurate within 2 miles per hour,
is available to police departments and has been adopted by
many of them for use in the enforcement of the speed laws.
Its operation depends upon a scientific principle described
as follows in the 1952 annual supplement to the World Book
Encyclopedia, page 149:

"A new technique was introduced in radar for measur
ing both the position and the velocity of a target. Conven
tional radar sends out intermittent pulses of ultrahigh fre
quency radio waves, and detects a reflected pulse. The direc
tion in which the antenna points gives the direction of the
target, and the time of flight of transmitted and reflected
waves gives the distance. The velocity of the target has to
be computed by tracking it and plotting its changing
position.
"The newer method was developed for measuring the

velocities of experimental rockets which move so fast that
the old procedure is not accurate enough. The action of the
new 'Doppler-velocity radar' depends on the fact that a
wave reflected from a moving object has its frequency
changed. If the ti-ansmitter and target are moving toward
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each other, the frequency is raised. If they are moving
away, it is lowered. This is a result of the same effect, the
Doppler effect, that makes an automobile horn or train
whistle sound higher when approaching and lower when
receding. If a continuous wave of constant frequency is
transmitted, a continuous wave will be reflected, but the
frequency will depend on the relative velocity of the trans
mitter and target. By measuring the change in frequency,
the velocity is obtained. If, in addition, a periodic 'pip,' or
pulse, is added to the continuous wave, the position can be
measured as with the Conventional radar. The velocity
measurement is accurate because of the great accuracy
with which electronic circuits can he made to distinguish
between and measure slightly different frequencies"
(Italics supplied.)

The device, which is portable, transmits a radar beam
along the road and picks up the reflected beam on a re
ceiver, The direct signal from the transmitter and the re
flected signal from the moving vehicle are mixed in the
receiver and the difference frequency, which is directly
proportional to the vehicle's speed, is amplified and trans
lated to a linear scale reading on a frequency meter cali
brated directly in miles per hour. The operator can read
the speed of the approaching vehicle from this frequency
meter the same as from a conventional speedometer. In
addition, the device contains a graphic recorder which
makes a permanent record in pen and ink of the speeds of
all vehicles passing through the "zone of influence" while
the device is in operation.
The speeds of vehicles are not read until the vehicles get

into the "zone of influence." This zone depends on the
height the transmitting unit is placed above the ground.
With the unit on the ground, the zone is approximately 75
to 100 feet; at a height of three feet it is approximately
150 feet and at a height of thirty feet, it is approximately
350 feet. As soon as the vehicle gets into the operating zone,
the needle of the meter immediately swings up and registers
the speed, remaining there a short time while the vehicle
is in the zone. When the vehicle leaves the zone, the needle
of the meter drops back to zero. Meanwhile the graphic
recorder follows this action, causing a tracing on the mov
ing tape. The peak of the tracing indicates the speed of the
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vehicle. The meter detects the speed of vehicles moving in
either direction through the "zone of influence."
When used in law enforcement work, the accuracy of the

device should be tested both at the beginning and at the
end of each period of use, by having a police squad car pass
through the "zone of influence" at a predetermined speed.
The technique of using the device in the apprehension of

violators of the speed law is as follows: The instrument is
placed in a squad car parked at the curb of any highway.
The meter and graph recorder are mounted on the seat of
the squad car at the right of the operator and the antenna
is pointed in the direction of oncoming vehicles from the
rear. If the device shows that a vehicle approaching from
the rear is exceeding the speed limit, the officer takes down
the license number and by radio notifies another police
officer who is waiting some distance ahead. That officer
intercepts the car and makes the arrest or issues a sum
mons. Arrests made in this manner are authorized by sec.
83.016 (1), Stats.
The rule for determining whether results based upon the

operation of a device applying a new scientific principle or
discovery may be received in evidence was stated in the
case of State v. Bohner, (1988) 210 Wis. 651, 657-658, 246
N.W. 814, in which the court held inadmissible the results
of a lie-detector test by means of the Keeler polygraph.
The court quoted in part as follows from the case of Frye
V. United States, (App. D.C. 1928) 298 F. 1018, 84 A.L.R.
145:

" 'Just when a scientific principle or discovery crosses the
line between the experimental and demonstrable stages is
difficult to define. Somewhere in this twilight zone the evi
dential force of the principle must be recognized, and while
courts will go a long way in admitting expert testimony
deduced from a well-recognized scientific principle or dis-
coveiy, the thing from which the deduction is made must be
sufficiently established to have gained general acceptance
in the particular field in which it belongs.' "

It seems clear that when used in the manner described
above, the Electro-Matic Speed Meter meets the foregoing
test. The scientific principle upon which it operates has be
come recognized, as shown by the foregoing quotation from



96 Opinions of the Attorney General

the 1952 annual supplement to the World Book Encyclo
pedia. The accuracy of the device itself is experimentally
established before and after each period of use. The device
was tested by the state motor vehicle department, which
found that it recorded almost exactly the speeds shown by
their police-special speedometers.
The August 1952 issue of Traffic Digest, a periodical

published by the traffic institute of Northwestern Univer
sity, at page 16, states that the National Safety Council's
police division reported that at that time radar equipment
was being used for the detection of speed violations by 5
state departments, 41 municipal departments and 2 county
departments.

An article by Honorable Thomas M. Powers, Judge of the
Municipal Court of Akron, Ohio, published in 6 Traffic Re
view No. 2. Spring 1952, page 9 (also published by the
Northwestern University traffic institute), reports that in
Akron radar speed control has been in use since November
1950. A second unit was put into operation in November
1951. By March 1, 1952 a total of 5,349 arrests had been
made by the radar squad cars. The accuracy of this method
is attested by the following paragraph in the article:

"In practically every case the speeder caught by radar
pleads guilty. Not one case in 20 requires a trial and in no
case have we found that the radar reading was inaccurate
or the speed other than as claimed."

The article also discloses that radar evidence was re
ceived in "two contested cases in the municipal court of
Youngstown, Ohio, and that both resulted in convictions,
notwithstanding that the defense in each case produced evi
dence to the effect that a radar device might be erroneous
under certain conditions. This defense evidence was over

come by proof that the radar device had been currently
checked for accuracy by test runs using a speedometer
which had been tested for accuracy.

It is therefore my opinion that evidence of speed of
vehicles obtained by the radar method under the conditions
stated above is admissible in evidence.

WAP
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Municipalities-Contracts with L(I bor Unions-Constitu

tional Law-Delegation of Powers-There is a serious 
question whether a law, authorizing municipalities to enter 
collective bargaining contracts to be binding for a year, 
would be valid. 

May 5, 1953

THE HONORABLE, THE SENATE. You have submitted a request 
for an opinion as to the constitutionality of substitute 
amendment No. 1, S., to Bill No. 210. S., which reads: "66.81 
AGREEMENTS WITH MUNICIPAL EMPLOYE UNIONS. Any city, 
county, town, village, school board or other mu

nicipal unit of government authorized to levy taxes or to
employ personnel, except cities or counties having a popula
tion of 500,000 or more, may enter into an agreement with 
a union representing all or a portion of its employes, which 
said agreement may establish rates of pay and other condi
tions of employment for a period not to exceed one year. 
Such agreements may cover such positions in the employ
ment of the governmental unit as the governing body shall 
decide. Such agreements when adopted by a majority vote 
at a regular or special meeting of the governing body mar 
be made effective and irrevocable for the period covered by 
the agreement unless terminated earlier by mutual consent 
of the governing body and the labor organization by the 
inclusion therein of express language to such effect. Such 
agreements shall be subject to all state or federal statutes 
or administrative regulations that control wages or condi
tions of employment for any position covered by the agree
ment, and in case of conflict the statute or administrative 
order shall prevail." 

It is a general rule that any contract which would restrict 
the exercise of discretion by a legislative body with respect 
to governmental matters entrusted to it is invalid and in
effectual on the grounds that it is an improper surrender 
or abdication of legislative power. A good summary of the 
Jaw appears in 43 Am. Jur. 104: 

"An agreement which controls or restricts, or tends or 
is calculated to control or restrict, the free exercise of a 
discretion for the public good vested in one acting in a 
public official capacity is illegal and reprobated by the 
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courts, so that no redress can be given to a party who sues
for himself in respect of it. Public officers and boards will
not be permitted to make any agreement among themselves,
or with others, by which their public action is to be or may
be restrained or embarrassed, or its freedom in any wise
affected or impaired. Courts will hold invalid any agree
ment by governing bodies by which they abdicate any of
their legislative powers, or circumscribe the limits of such
powers, or diminish their efficiency. Especially will they
not be allowed by an obligatory agreement, even for a
valuable consideration, to discriminate in favor of one citi
zen or class of citizens as against another entitled to
equality of privilege and benefit. Such agreements are con
trary to the true principles upon which society is founded,
and subversive of all well-regulated government."

As pointed out in 11 Am. Jur. 921—922, restrictions of
the above nature, which are grounded on the separation of
powers under our constitution and upon the principle that
such powers may not be surrendered or delegated, are
applicable to the legislature as well as to subordinate legis
lative bodies. The rule is there summarized:

"Since under the doctrine of the separation of the powers
of government the lawmaking function is assigned exclu
sively to the legislature, it is a cardinal principle of repre
sentative government that except when authorized by the
Constitution—-as may be the case in reference to municipal
corporations—^the legislature cannot delegate the power to
make laws to any other authority or body. Any attempt to
abdicate legislative power in any particular field, although
valid in form, is unconstitutional and void.
'The legislature may not escape its duties and responsi

bilities by delegating such legislative powers to the people
at large.* * *"

The state may bind itself by contracts with respect to its
proprietary interests, but may not "bargain away its right
to use the police power or by contract divest itself of power
to provide for acknowledged objects of legislation falling
within the domain of police power." 49 Am. Jur. 274-275.
While the legislature may delegate some of its functions

to subordinate governmental divisions, it may not provide
for delegation of legislative functions to private individuals.
The legislature could neither contract, nor authorize a

contract, so as to create the right in a private party or
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association to have the discretionary power of a legislative
body suspended for a given period. The question what sub
ject matter may be dealt with only by legislative action, and
what subject matter may be dealt with by contract, has
given rise to much litigation; and there is considerable
difficulty in particular cases in deciding whether the sub
ject matter falls on one or the other side of the dividing
line.

The fixing of compensation for, and other terms and con
ditions of, public employment has ordinarily been consid
ered a legislative function involving the exercise of discre
tion, which may not be surrendered or ddegated. The
supreme court of this state held in Wagner v. Milwaukee,
(1922) 177 Wis.. 410, 417, that an ordinance of the com
mon council of the city of Milwaukee was invalid, which
provided that skilled laborers employed on work done for
the city should be paid a prevailing wage to be determined
by that paid to members of labor organizations. There was
no specific authorization by the state legislature for the
common council to enact such an ordinance. The ordinance,
however, was stricken down primarily on the ground that
it was a surrender by the members of the common council
of the exercise of their independent and individual judg
ments. The court said in part:

"If one common council can lawfully bind itself and its
successors to accept the judgment and discretion of an out
side body in one particular instance representing organized
labor, another common council may claim an equal right to
bind itself and its successors to accept a scale for a maxi
mum wage to be fixed by some other outside body which
may be as much interested in keeping the returns to labor
down as labor organizations are to keep them up. If the
power to do the former is recognized as legal and constitu
tional the right to do the latter cannot be denied. The lan
guage, the reason, and the logic of repeated former rulings
of this court and of other courts plainly declare that any
attempted vesting of the determination of such a legislative
question in an outside body is an abdication, and not an
exercise, of the legislative discretion that exclusively be
longs to the common council itself."

The ordinance invalidated in the above case differs from

a contract such as might be entered under the provision set
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out in substitute amendment No. 1, S., to Bill No. 210, S.;
but it involves the same principle of surrender as would be
involved in a contract by which a legislative body endeav
ored to bind itself for a certain period to fixed wage rates

and employment conditions, and to foreclose itself from
making any alterations if the public interest should dictate.
The following wording from Wagner v. Mihvaukee, (1923)
180 Wis. 640, 645-646, in which the power of a city was
recognized to fix minimum wage rates for public employ
ment, would indicate that such rates cannot be fixed so as
not to be subject to change at will, as the discretion of the
legislative body may dictate:

* * Being thus the voluntary act of the city, subject to
change at will as to subsequent contracts by change in per
sonnel, or views, or both, of its governing body, the com
mon council, we cannot say as a matter of law that it is so
unreasonable as to be void. * * *"

Similarly in Richmond v. Lodi, (1938) 227 Wis. 23, 25-
26, the supreme court held that the statutory authority of
a village utilities commission to "appoint" a manager in
volved an implied power to remove the manager at pleasure,
which could not be sui-rendered by making a contract with
such manager for a definite term. The court said:

* * The utility commission cannot surrender its power
of removal at any time, reposed in it by the legislature, by
appointing or by making a contract with plaintiff for a
definite term. * * *"

The foregoing case was based on the limited statutory
authority conferred on the utility commission, so that it
does not stand as precedent for the proposition that the
legislature might not delegate authority to enter a specific
contract of employment for a given teim. It does, however,
recognize the principle that the attempt to govern by con
tract matters which are within the discretion of a legis
lative body is a form of surrender of legislative power.

If a contract purports to fix conditions which should be
determined by the exercise of legislative power, it is an
abrogation of such legislative power and ineffectual. The
principle was stated by the supreme court of this state in
Shelby v. Miller, (1902) 114 Wis. 660, 663 :
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"It has been decided by this and other courts that pri
vate contracts with officials, by which they surrender the
performance of official duty to others, or allow the judg
ment of others to be substituted for their own in the per
formance of such duty, are void on grounds of public policy;
that courts cannot be resorted to for the purpose of enforc
ing them. * * *"

As was pointed out in Chicago & N. W. R. Co. v. Railroad
Comm., (1922) 178 Wis. 485, 493: "* * * the state cannot
bargain away its police power" so as to preclude itself
from changing a regulation at any time when it deems the
public interest dictates.

See, also, Schneider v. Local Union No. 60, 5 L.R.A. (n.s.)
891, 116 La. 270, 40 So. 700, 114 Am.St.Rep. 549, 7 Ann.Cas.
868, where the court held invalid, as contrary to public
policy, an agreement with respect to the appointment of a
public official. The court said:

"This elementary doctrine is more fully stated in the
brief of the counsel for the plaintiffs in the form of ex
cerpts from what we take to be a recent work on Public
Policy (Greenhood) as follows: 'Any contract which con
templates conduct which will amount to imposition upon a
public officer in the exercise of his discretion is void. . .
Any contract by one acting in a public capacity, which
restricts the free exercise of a discretion vested in him for
the public good, is void. .. Any contract to appoint to public
office, or involving the sale of a public, or quasi public,
office, or to do anything in consideration of the promisee
exchanging offices with, or securing an office for, the prom
isor, or recommending him for such office, or resigning any
office, is void. . . "It is the duty of the officer having a power
of appointment to make the best appointment in his power,
... at the time when he makes the appointment. The public
have a right to demand this, and it is against public policy
that he should be deprived of the exercise of his best judg
ment by a contract previously made. ***"'"

The opinion has previously been given by this office that
governmental units may negotiate with respect to condi
tions of public employment (27 O.A.G. 30), but that they
may not enter into binding agreements with respect to
aspects of public employment which are within the legis
lative field (29 O.A.G. 82). While these opinions did not
take into consideration the effect of specific authorization
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by the state legislature for such contracts, the general
principles of public policy against surrender of legislative
functions would be applicable even though specific legis
lative authorization existed.

It is recognized that the legislature may make action of a
city council, for example, irrevocable for a specified period,
as in connection with fixing the salaries of officers under
sec. 62.09 (6), Stats. Rettinghouse v. Ashland, 106 Wis.
595, 82 N.W. 555. There is a distinction—so far as judicial
results are concerned—whether the period of duration of a
particular wage standard is attributable solely to legislative
action, or whether contractual obligations enter into it.

It is also recognized that a contract for the services of a
particular individual for a given period may be binding,
within limitations, upon a governmental unit. Webster v.
School Dist, No. U, 16 Wis. 316. The difference between a
specific employment contract and a collective contract
establishing wages and working conditions for general
application is substantial. J. I. Case Co. v. National Labor
Relations Bd., (1944) 64 S.Ct. 576, 321 U.S. 332, 88 L.ed.
762.

Since collective bargaining in the field of government
employment is a comparatively new development, there is
no case, so far as we know, holding categorically that a
collective bargaining contract may, or may not, be constitu
tionally made binding upon a governmental unit. (The lan
guage of Railway Mail Assn. v. Murphy, (1943) 180 Misc.
868, 44 N.Y.S. 2d 601, (reversed 1944) 267 App. Div. 470,
47 N.Y.S. 2d 404, (aff. 1944) 293 N.Y. 315, 56 N.E. 2d 721,
(aff. 1945) 326 U.S. 88, 89 L.ed. 2072, 65 S.Ct. 1483, carries
strong implications that such a contract is contrary to
public policy.) There are, however, a number of cases
which hold that inclusion in a contract of certain provisions,
of the kind commonly incorporated into collective bargain
ing agreements, is contrary to public policy and invalid as
applied to public employment. For examples, see: Adams v.
Brennan, 177 111. 194, 52 N.E. 314, and other cases cited
at 27 O.A.G. 33; Cleveland v. Division 268, etc., 30 Ohio Ops.
395, 410; Mugford v. Baltimore, (Md.) 44 A. 2d 745.

It is conceivable that some aspects of public employment
might be dealt with by contract; but such questions as
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wages and hours of employment, and probably most other
working conditions normally dealt with in collective bar
gaining agreements, involve the exercise of legislative func

tions when applied to public employment.
It is my opinion that there is a grave doubt of the consti

tutionality of such a provision as that contained in substi
tute amendment No. 1, S., to Bill No. 210, S., as it might be
applied in public employment, with respect to the great
majority of matters normally dealt with in collective bar
gaining contracts.
BL

Constitutional Law—Appropriations—State—Officers

and Employes—Travel Expenses—Ch. 231, Laws 1951,
providing for advancement of state employe travel expense
is constitutional.

May 6, 1953.

State Department op Budget and Accounts.

You ask whether sec. 2 of ch. 231, Laws 1951, providing

for advancement of state employe travel expense, is consti
tutional.

My answer is in the affirmative. Except as prevented by
express or implied constitutional limitations, the legislature
may make such appropriation of public moneys as it deems
best. There are no express or implied limitations as to the
manner of payment of money by the state.
An implied limitation upon legislative power is that

appropriations must be made for a public purpose. An
appropriation for the purpose here involved is clearly pub
lic. I know of no other implied limitation which might be
relevant.

The only express limitation in point is the provision of
art. VIII, sec. 3, Wis. Const., that "The credit of the state
shall never be given, or loaned, in aid of any individual,
association or corporation." The appropriation in question
deals with an advancement or a loan of money to state

employes to cover the expense of travel.
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The attorney general had occasion to consider loans of
state moneys and the effect of art. VIII, sec. 3, thereon in
1945 when a request was made for an opinion as to whether

a legislative enactment authorizing loans to war veterans

was valid.

The opinion, found in 34 O.A.G. 65, pointed out that "the
Wisconsin court * * * held that no loan of credit is involved

in gifts of money to veterans where the appropriation is of
money in the treasury or to be raised by taxation without

borrowing. State ex rel. Attvood v. Johnson, (1919) 170

Wis. 251.": and that "the credit of the state is no more

involved in the case of a loan to a veteran than it is in the

case of a gift. In either case, where the funds involved are
not bori'owed, the gift or loan is of money and not credit."

The advancement here is of money and not credit. It is
my opinion, therefore, that sec. 2 of ch. 231, Laws 1951, is
constitutional.

HHP

Schools and School DistHcts—Nonresident Tuition—

Kindergartens—District of residence of children who at

tend kindergarten at school of another district cannot be
compelled under 1951 statutes to pay nonresident tuition
for such kindergarten pupils, where the district of resi

dence suspended its schools but not pursuant to sec. 40.16
(15), Stats.

May 8, 1953.

Department of Public Instruction.

You state that residents of a school district that does not

operate a school enrolled their children who are 4 years of
age and over in a kindei'garten and other elementary grades
operated by another district. The district of residence pays
the tuition of these children who are enrolled in the grades
above kindergarten but refuses to pay the tuition of the
children who are enrolled in the kindergarten. You refer

to art. X, sec. 3, Wis. Const., and sees. 40.16 (15) and
40.372 (2) (b). Stats. 1951, and ask whether the district
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of residence of the children is liable for the tuition for such

kindergarten pupils.
Art. X, sec. 3 of our constitution provides:

"The legislature shall provide by law for the establish
ment of district schools, which shall be as nearly uniform
as practicable; and such schools shall be free and without
charge for tuition to all children between the ages of four
and twenty years; and no sectarian instruction shall be
allowed therein."

While this provision clearly contemplates the establish
ment of public schools which shall be free to all residents
between 4 and 20 years of age, it is not self-executing. It
contains no provision for the charging of tuition by one
school district to another, nor does it contain any express
requirement that a school district must offer a kindergarten
program. As stated by the court in State ex rel. Martin v.
Zimmerman, (1946) 249 Wis. 101, 104, 23 N.W. 2d 610:

"* * * The court cannot initiate by judicial action legisla
tion which has been placed in the hands of the legislature.
* * * The court has no commission and has been given no
power to require the legislature to act in a given particular.

In other words, when the constitution provides merely
the broad outline and leaves it to the legislature to fill in
the details, and the legislature has not filled in all of those
details, neither the individual citizen nor the courts can do
so. Any liability for the payment of tuition by the district
of residence consequently must be found in the statutes.
We have examined the statutes in detail to ascertain what
obligation a school district has respecting the furnishing of
kindergarten education, and what obligation it has to pay
tuition for its residents attending schools of another
district.

The only mention of kindergarten in the 1951 statutes,
other than the passing reference set out in the classification
of schools in sec. 40.02 (1), is in sec. 40.22 (9), which
provides:

"Any board which has control of primary grades may,
and upon petition of the parents of twenty-five children,
more than four and not more than six years of age, shall
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establish and maintain a kindergarten, provided such par
ents reside not more than one mile from the school building.
Such kindergarten shall constitute a part of the public
schools of the district, and shall not be discontinued unless
the kindergarten enrollment for the preceding year shall
have been less than fifteen."

Obviously, this section does not make it mandatory for
any school district to maintain a kindergarten or to pro
vide a kindergarten education on a tuition basis at the
school of another district, unless the statutory requisites
are fulfilled. In the absence of those conditions precedent,
the district of residence in your problem would have no
obligation to maintain a kindergarten. The district likewise
would have no obligation to pay tuition for its children
who obtain a kindergarten education elsewhere, unless there
is some other statutory provision that has that effect.
Upon turning to the 1951 statutes to ascertain what is

provided respecting liability between districts for nonresi
dent tuition, we are struck by two things. First, there is
the absence of any general authorization for a school dis
trict to discontinue its schools and send its pupils else
where on a tuition basis. Secondly, the fact that although
the statutes state how nonresident elementary tuition is
computed, no liability therefor is imposed except in certain
specified instances.
Except for the provisions in sees. 37.10 and 41.42 (3),

Stats. 1951, which cover the situation where a district sus
pends operation of its school by virtue of entrance into a
contract with a state college or a county normal to provide
a practice school for the training of teachers, the only 1951
provisions authorizing a school district to suspend its ele
mentary school and send its pupils to another district school
on a tuition basis, or to send its pupils elsewhere on such
basis, are in subsecs. (15) and (15a) of sec. 40.16 and in
subsec. (6) of sec. 40.21.

Sec. 40.16 (15) is applicable only in case of destruction
of the school building, inability to obtain a qualified teacher,
or some other emergency making it impossible to conduct
school in the district. Sec. 40.16 (15a) authorizes a district
to provide for attendance elsewhere of a portion of its
students and pay tuition therefor, when its schools are
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crowded to the extent of more than 30 pupils per room.
In both subsecs. (15) and (15a) it is provided that school
districts which act thereunder shall receive state aid the

same as if the pupils attended its own schools for only 2
years. Sec. 40.21 (6) applies only where a child resides
more than 2^ miles from the school of its home district
but 1/2 mile nearer another school. If the home district does
not provide transportation, such child may attend the
nearer school and the home district is then expressly made

liable for payment of nonresident tuition to the district of
attendance.

Although sending pupils to another district upon a tui
tion basis does not constitute failure "to furnish schooling,"
within the provisions of sec. 40.83 (1), Stats. 1951, that a
school district which "neglects to furnish schooling for its
children" for 2 years shall be attached to another district,
that subsection does not constitute a general authorization
for school districts to suspend their schools. Clearly there is
nothing in its provisions that imposes liability to pay non
resident tuition upon a district which suspends its schools.
All they do is provide what shall happen if a district sus
pends its schools and does not arrange to send its pupils
elsewhere on a tuition basis. As initially enacted it read
"neglects to maintain a public school as required by law."
A sentence that it did not apply to a district providing for
its pupils through attendance in another district on a tui
tion basis, as then authorized by sec. 430, Stats., which had
been added by ch. 354, Laws 1897, was later repealed by ch.
103, Laws 1919. It then continued, in so far as here mate
rial, in its original form until in the revision of 1927, ch.
425, Laws 1927, it was modified to the present form. The
revisor's note thereto states that the language was changed
to make it plain that "providing school facilities in an ad
joining district" is not "neglect to maintain school."

Said sec. 430, which contained express authorization for
a school district to suspend its schools and arrange with
another district for its pupils to attend there on a tuition
basis, was variously changed until, in said 1927 revision, it
became sec. 40.34 (2), Stats., specifically providing that
"any district which has suspended school shall pay the tui
tion of all children of school age residing in the district who
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attend other district schools during such suspension." But,
by ch. 500, Laws 1949, this provision also was repealed, so
that since then there has been, and there is in the 1951
statutes, no comparable provision.
From 1917 on, provisions therefor being enacted in that

year, the state paid direct aid to suspended districts with
the result that over the years a great increase occurred in
the number of suspended districts. But provisions therefor
were repealed by ch. 573, Laws 1947. Such repeal, coupled
with the previously mentioned repeal in the next session of
the provisions in sec. 40.34 (2), Stats., requiring a sus
pended district to pay nonresident .tuition, must have been
pointed toward the elimination of suspended districts ex
cept in the instances for which specific provisions remain.

Although under the provisions of sec. 40.372 (2) (b),
Stats. 1951, indirect elementary aid has been payable to
suspended districts, so that such provisions inferentially
recognize that there are suspended districts, still they fall
far short of constituting an authorization or grant of
power to school districts generally to suspend elementary
schools. As previously noted there are specific instances
where a district is authorized to suspend such schools.
In Costigan v. Hall, (1946) 249 Wis. 94, 23 N.W. 2d 495,

24 N.W. 2d 408, the court, notwithstanding reference to
the provisions of see. 40.34 (2), Stats., previously men
tioned herein, said that it doubted that there was any statu
tory authority for general suspension of schools. But, as
noted, such provisions in sec. 40.34 (2), Stats., were re
pealed in 1949 subsequent to the decision in that case, so
that now there is even less basis for inferring any general
authority for school districts to suspend schools.

Sec. 40.21, Stats. 1951, prescribes how nonresident tui
tion is to be computed. In subsec. (5) (b) it is provided that
the school board of the district whose school nonresident
pupils attend shall enter into a contract with the parents for
payment of such nonresident tuition "except when the tui
tion is a public charge." It is suggested that this means par
ents are to pay the tuition only where the home district is
operating a school and they choose to send their children to
some other school rather than to the home school, but that
where the home district is not operating a school then it is
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liable for nonresident tuition. This is not what the statute
says and no such inference can be drawn from this provi
sion because there are occasions other than where the home
district is not operating a school that nonresident elemen
tary tuition is a "public charge." For instance, there is
the case of a child residing more than 21/2 miles from the
home school but mile nearer to another school, in which
case subsec. (6) of the same section provides that if trans
portation is not furnished, such child may attend the nearer
school and its home district is to pay nonresident tuition
to the district of attendance. There are also the special
situations covered by subsecs. (2a), (2b), (2c) and (2m)
of the same section, where it is expressly provided that in
those instances nonresident tuition is payable by the state
or county. Such instances would come within the words

"public charge" in the excepting language.
Thus, the 1951 statutes contain no provision authorizing

school districts generally to suspend their schools, nor any
provision fastening liability upon school districts generally
for nonresident tuition for any children residing therein
who attend some other school. A district which suspends
its elementary schools and enters into an arrangement for
its pupils to attend school in another district on a nonresi

dent tuition basis may be liable for such tuition as a mat
ter of contract, although we find no express authorization
for a district to do so. But, absent such a contract with an
other district, we find nothing in the statutes making the
home district liable for nonresident tuition, except in the
specific instances previously noted.

It is therefore our opinion that the school district of resi
dence of the pupils attending kindergarten in another dis
trict cannot be compelled to pay tuition for such pupils.
HHP



110 Opinions of the Attorney General

Municipalities—Bonds—Joint City-County Building—
City which proposes to issue bonds pursuant to sec. 67.04
(2) (w) , Stats., to finance its share of the cost of construct
ing a joint city and county building, which will be used
primarily for courthouse and for city hall purposes and
only incidentally and in part for the housing of machinery
and equipment, must submit the question of issuing said
bonds to the voters of the city at a special election.
A county which proposes to issue bonds pursuant to sec.

67.04 (1) (q). Stats., to finance its share of the cost of
constructing a joint county and city building, which will
be used primarily as a courthouse and city hall, is not re
quired to submit the question of issuing bonds for such
purpose to the voters of the county at a special election.

May 11, 1953.

Eugene F. McEssey,

District Attorney,
Fond du Lac County.

The city of Fond du Lac and Fond du Lac county pro
pose to enter into a joint venture whereby they will build
a Safety Building. The Safety Building will include the city
police department, a garage and jail facilities of the city
police, the sheriff's office, quarters, garage, and jail facili
ties of the sheriff's department, municipal and juvenile
court, and the office of the district attorney.
The cost of the building will be borne proportionately by

the respective municipalities. Where facilities are used by
both municipalities, the cost will be shared on a percentage
basis. In connection with this proposed joint venture, you
have raised the following questions:

1. Does the city of Fond du Lac under sec. 67.05 (5) (b).
Stats., have to submit the question of the proposed Safety
Building to the people on a referendum?

2. If the city of Fond du Lac is required to have a
referendum, does the county of Fond du Lac under sec.
67.05 (4), Stats., have to submit the question of the pro
posed Safety Building to the people on a referendum?
In 40 O.A.G. 9, this office ruled that a city and county

could construct a joint city-county building which would be
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known as a "Safety Building" and which would be used for
courthouse and city hall purposes, and that the city and
county each had authority to issue general obligation bonds
to finance their respective shares of the cost of construct
ing such a building. That opinion held that the issuance of
bonds by a county for the purpose in question was author
ized by sec. 67.04 (1) (q), Stats., which specified that a
county might issue bonds "to provide for the * * * con
struction or other acquisition, equipment or furnishing of
joint county and city buildings for a courthouse, city hall"
and that the issuance of bonds by a city for the purpose
in question was authorized by sec. 67.04 (2) (w). Stats.,
which authorized a city to issue bonds "to provide for the
erection, construction or other acquisition, equipment or
furnishing of joint city and county buildings for a court
house, city hall."
In the opinion it was stated, "It appears, therefore, that

a substantial portion of this building at least will be used
either primarily or incidentally for courthouse purposes."

Sec. 67.05 (5) (b). Stats., provides:

"No city or village shall issue any bonds for any purposes
other than for replacing sums expended for emergency re
lief purposes during the years 1929 to 1936, inclusive,
waterworks, lighting works, gasworks, bridges, street im
provements, street improvement funding, hospitals, air
ports, harbor improvements, river improvements, break
waters and protection piers, sewerage, parks and public
grounds, veterans' housing projects, street railway prop
erty, or paying the municipality's portion of the cost of
abolishing grade crossings, for the purchase of sites for
engine houses, for fire engines and other equipment of the
fire department, for construction of engine houses, and for
pumps, water mains, reservoirs and all other reasonable
facilities for fire protection apparatus or equipment for
fire protection, school purposes or vocational school pur
poses, for buildings for the housing of machinery and equip
ment, or for refunding any of the bonds issued for any of
the aforesaid purposes, or for bonds issued to refund securi
ties originally issued pursuant to section 66.066, until the
proposition for their issue for the special purpose thereof
shall have been submitted to the electors of such city or
village and adopted by a majority voting thereon. When
ever the common council of any city or the village board of
any village shall declare its purpose to raise money by issu-
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ing bonds for any purpose other than those above specified,
it shall direct by resolution, which shall be recorded at
length in the record of its proceedings, the clerk to call a
special election for the purpose of submitting the question
of bonding the city or village to the electors thereof. Such
elections shall be noticed, conducted, canvassed and the re
sult declared as provided in this subsection, except that the
notice of such special election and the ballot used thereat
need not embody a copy of the resolution, but shall contain
a statement of the purpose and the amount of the bonds
proposed to be issued."

While the garage portions of the Safety Building may be
used in part for the storage of cars, trucks, and other
apparatus, it is my opinion that the Safety Building could
not be considered as one of the "buildings for the housing
of machinery and equipment" mentioned in sec. 67.05 (5)
(b), since that use would appear to be incidental rather
than primary. Hence, in my opinion, the city of Fond du
Lac would have to submit the question of issuing bonds to
finance the city's share of the cost of the Safety Building
to the electors at a special election under sec. 67.05 (5) (b),
Stats., because the issuance of bonds for that purpose is not
one of those specifically enumerated in said statute.

Sec. 67.05 (4) and (7) (a), Stats., provides in part:

"(4) referendum in counties. Whenever an initial reso
lution shall have been so adopted by a county board for an
issue of county bonds to provide for the original construc
tion or for the improvement and maintenance of highways,
to provide railroad aid, or to construct, acquire or main
tain, or to aid in constructing, acquiring or maintaining a
bridge over or across any stream or other body of water
bordering upon or intersecting any part of the county, the
county clerk shall immediately record the same and call a
special election for the purpose of submitting the resolution
to the electors of the county for approval. * * * No such
resolution of a county board other than those specified in
this subsection need be submitted to county electors, except
as provided otherwise in subsection (7).

n* * *

"(7) referendum, when required by electors, when
not permitted, (a) An initial resolution adopted by a
county board for an issue of bonds to provide a memorial
for soldiers, sailors and marines, shall not be submitted to
the electors unless within thirty days after the recording
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thereof there shall be filed with the county clerk a petition
requesting such submission, signed by electors numbering
at least ten per cent of the votes cast in the county for
governor at the last general election. If such petition be
filed, proceedings shall be had as provided by subsection
(4)."

Since the issuance of bonds by the county to finance its
share of the cost of constructing the Safety Building is not
one of the purposes for which a referendum Is absolutely
required under sec. 67.05 (4), Stats., or conditionally re
quired under sec. 67.05 (7) (a), Stats., your second ques
tion is answered in the negative.
JEW

Plumbers—Licenses and Permits—36 O.A.G. 381 recon
sidered and modified to conform to subsequent amendment
of sec. 145.06 (1), Stats., by ch. 588, Laws 1949.

May 12, 1953.

Dr. Carl N. Neupert,
State Board of Health

You have inquired whether the views expressed in
36 O.A.G. 381 should be reconsidered in light of the subse
quent enactment of ch. 588, Laws 1949.
In the foregoing opinion, dated August 23, 1947, it was

concluded that a city ordinance which provides that no
plumbing or drain laying may be done for remuneration ex
cept by a licensed plumber did not conflict with sec. 145.06
(1), 1947 Stats., which provided generally that no person
should engage in or work at the business of a master or
journeyman plumber unless licensed to do so by the state
board of health. The opinion also stated that the work must
be done under the supervision of a licensed master plumber
by virtue of sec. 145.06 (2), Stats., subject to the excep
tions to sec. 145.06 provided by sec. 145.13, Stats.
By ch. 588, Laws 1949, sec. 145.06 (1) was amended so

far as material here by changing the words, "No person
shall engage in or work at the business of a master plumber
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or journeyman plumber in any city or village having a sys
tem of waterworks and sewerage" to read: "No person shall
engage in or work at plumbing in any city or village having
a system of waterworks and sewerage."
The change in language changed the law so as to make

it more restrictive. The words "business of" in the former

statute were construed to mean as an occupation or em

ployment habitually engaged in for livelihood or gain. This
exempted a single or occasional act. Now there is no such
exemption, and there would be a violation of the state law
even though such an isolated act, not performed for remu
neration, would not be punishable under the city ordinance
which prohibits plumbing by unlicensed persons only when
it is done for remuneration (assuming that the ordinance in
question still reads as it did in 1947).
Thus the defense of no remuneration is still a valid one

under the city ordinance but it would be no defense to a
prosecution under the state law. Presumably this has been
called to the attention of the officials of the city in
question but it does not follow that the city is under any
obligation to adopt a more stringent ordinance or any ordi
nance at all to prohibit plumbing by unlicensed persons.
However, under sec. 145.05 (1), Stats., the council of a

second class city, such as the one involved, having a system
of waterworks or sewerage, must appoint one or more
plumbing supervisors, who shall be licensed plumbers. They
are required to supervise all plumbing and report violations
of regulations to the appointing body. The state law is a
regulation, although not enforceable by city authorities.
No good reason suggests itself why such supervisors should
not also report the violation of the state law to the district
attorney, since it is the duty of any good citizen to report
violations of the criminal laws to the authorities charged
with the duty of enforcing the same. 36 O.A.G. 381 is
accordingly modified to the extent that modification has
been made necessary by the amendment of the statute but

not otherwise.

WHR
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Taxation—Liens—Delinquent Income and Gift Tax War
rants—^Lien of a delinquent income tax or gift tax warrant
filed under sec. 71.13 (8) (b), Stats., and docketed as pro
vided in sec. 270.745, Stats., is the same as the lien provided
in sec. 270.79, Stats., for a docketed judgment.

May 13, 1953.

Wisconsin Department of Taxation.

You ask an opinion as to the effective period of the
lien obtained by the filing of a delinquent income tax or
gift tax warrant under sec. 71.13 (3) (b). Stats. 1951,
which provides, so far as here material, as follows:

"(jj) * * * clerk shall docket the warrant as re
quired by section 270.745, and thereupon the amount of such
warrant, together with interest as provided by section
71.13 (1) shall become a lien upon the real property of the
taxpayer against whom it is issued in the same manner as
a judgment duly docketed in the office of such clerk.* * *"

Sec. 270.74, Stats., provides that upon the filing of a
judgment the clerk of the circuit court shall enter it in a
judgment docket book, either arranged alphabetically or
with an alphabetical index, and that certain details in re
spect thereto shall be set out therein. Sec. 270.79, Stats.,
then says that a judgment so docketed, for 10 years from
the date of rendition thereof, shall be a lien on the real
property in the county where docketed of every person
against whom it is rendered and docketed, which he has
at the time of docketing or acquires within said 10 years.

It is suggested that the words "in the same manner" are
used in sec. 71.13 (3) (b) in the sense that a docketed
delinquent tax warrant becomes a lien by the same me
chanics or procedure that a judgment becomes a lien, and
do not mean that the lien of the warrant is the same as the
lien of a judgment but just a lien of general character.
Obviously, in the absence of some statutory provision,
neither an unsatisfied delinquent income tax warrant nor
the unsatisfied delinquent income tax for which it is issued,
would be a lien of any nature upon anything. Thus, it is
only by docketing in accordance with the provisions of sees.
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71.13 (3) (b) and 270.745, Stats., that a delinquent income
tax warrant acquires any effect whatsoever as a lien.

The words "in the same manner" operate to give a
docketed delinquent tax warrant either the same lien as a
docketed judgment or else just a lien upon the real estate
of the taxpayer, which lien has none of the qualities, effec
tiveness or attributes of a judgment lien under sec. 270.79,
but is a general one that endures until paid or otherwise
cut off or extinguished, such as pursuant to some other
statutory provision. To construe the language as intending

the latter would leave open the question of how to enforce
such a lien and other questions, including whether it is
limited to the real property owned by the taxpayer at the
time of docketing. The statutes provide how a judgment
lien is to be enforced.

Sec. 270.745, however, provides specifically for docketing
delinquent income tax warrants. It sets out a procedure that
is as nearly identical as possible to that provided in sec.
270.74 in respect to the docketing of judgments. Thus, the
manner or procedure for docketing is specifically covered

by sec. 270.745; so that the provisions of sec. 270.74 are not
resorted to for the mechanics or procedure by which a
delinquent tax warrant becomes a lien. The words "in the
same manner" would be wholly unnecessaiy and mere sur
plusage if they were taken as referring to the mechanics
or procedure for effecting the lien of a tax warrant. Not
only would those words be useless, but the remainder of
the sentence could as well have been omitted. Therefore, the

language in sec. 71.18 (3) (b) could not have been used
as referring to the mechanics or procedure in docketing but
rather as stating that when docketed a tax warrant ac
quires the same lien as a docketed judgment. The words "in
the same manner" thus were intended to mean "to the

same effect."

It would seem strange, if what the legislature intended
was that the docketing of a delinquent tax warrant should
create a lien without limitation and not the 10-year lien pro
vided for a judgment, that it would specifically prescribe a
docketing procedure identical with that provided for a
judgment and then use the language in sec. 71.13 (3) (b)
rather than language appropriate to such intention, which
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it could easily have done. It would be more natural for the
legislature to adopt the procedure provided for a judgment
to become a lien if what it had in mind was providing that
tax warrants should have the same lien as a judgment.

But, the provisions of sec. 71.13 (3) (d), Stats., which
read:

"td) If a warrant be returned not satisfied in full, the
department of taxation shall have the same remedies to
enforce the claim for taxes, penalties, interest, and costs
as upon a judgment against the taxpayer for the amount
of same."

make it clear that the remedies available for the enforce

ment of a docketed tax warrant are those which are pro

vided for the enforcement of a judgment. This can only
mean that the lien of a tax warrant is to be operative the

same as if the tax warrant were a docketed judgment
against the taxpayer. A lien is nothing more than a remedy
for the enforcement of the claim to which it relates. Clearly
the lien acquired by docketing a judgment ceases to exist
as a remedy to enforce it after expiration of the prescribed
10-year period.

So any lien acquired by docketing a delinquent tax war
rant would, under this language, cease to exist as a remedy
to collect the unpaid tax the same as though it were a judg
ment. This language in para, (d) clearly demonstrates that
the legislature intended that by the filing and docketing of a
delinquent income tax warrant a lien would be created for
the enforcement of the unpaid tax, which lien is of the
same kind, quality and extent as, and identical with, the lien
provided in sec. 270.79, Stats., for a docketed judgment. If
the same remedies are available to enforce the tax claim

then such remedies are as numerous and as extensive as

those provided for a judgment but neither greater nor less
than those available therefor. If that is the effect of these

statutory provisions, and clearly it is, then the lien has all
qualities of a judgment lien, including any limitation as to
the duration thereof. There is nothing in the statute that
says that the lien of a docketed delinquent tax warrant is
^iven some of the qualities of the lien of a docketed judg
ment but not all of them.
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Our attention is directed to the fact that by ch. 29, Laws
1945, which was passed long after the enactment of the pro
visions in sec. T1.13 (3) (b). Stats., the words "inheritance,
gift and income tax liens," were inserted in sec. 330.15 (4),
Stats. It is suggested that the elfect of this specific men
tion of gift and income tax liens is to provide at least a
30-year life therefor.

The quoted words were inserted in sec. 330.15 (4) solely
because of the position taken in the county court and in the
supreme court in Estate of Frederick, (1945) 247 Wis. 268,
19 N.W. 2d 248. It was that statutes of limitation do not

apply to the state unless specifically so provided and there
fore, as sec. 72.05 (1), Stats., says that an unpaid inheri
tance tax "shall be and remain a lien upon the property
transferred until paid," which had been interpreted as
meaning that once the lien attaches nothing except pay
ment discharges it, said "30-year statute" did not cut off
such a lien. The purpose of the "30-year statute" is to
extinguish any liens or claims against real property that
are over 30 years old and have not been effectively asserted,
so that in the examination of titles concern need not be

given to claims or liens which are of a vintage of 30 years
or more. Such amendment was proposed to make the in
tended purpose of that statute fully effective. There was no
intention to do anything more than make it positive that
regardless of what may be the duration of any lien of un
paid inheritance, gift or income taxes under other applica
ble statutes, they are not a lien after 30 years.
To give this amendment the suggested effect of super

seding the provisions in sec. 71.13 (3) (b). Stats., as above
interpreted, which has been the accepted application thereof
by the bar and abstracters of this state generally for many
years prior to such amendment, would mean that such
amendment was intended to repeal the provisions in sec.
71.13 (3) (b) and substitute therefor a 30-year lien. Im
plied repeals, however, are not favored and statutes are to
be construed, if at all possible, so as to avoid conflict. Upon
considering the purpose of sec. 330.15, and the occasion
which gave rise to the proposal of this amendment, it seems
evident that it was not the intention to do anything in
respect to changing the length of time of duration of the
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lien of a filed delinquent income tax or gift tax warrant.
Certainly if there had been any intention to do so the legis
lature would not have left it to a possible inference from
the adoption of the 1945 amendment but would have gone
directly to the applicable statutes and done something posi
tive in respect thereto.

Furthermore, there is no conflict between the two provi
sions because sec. 330.15 does not grant a lien or specify
that a lien otherwise granted shall have a life for any pre
scribed length of time. It is not of that character. It grants
no lien and does not prescribe how long any lien shall be
effective but merely says that after the 30-year period has
passed all claims which come within its purview are barred.
That does not necessarily mean that claims which come
within its purview all have a lien life that extends for the
full 30-year period. That is not what it says, but rather that
regardless of what their lien life may otherwise be, shorter
or longer, they are barred after the 30-year period. This is
something quite different from granting a lien or pre
scribing that a lien shall have a life up to 30 years.

It is very understandable why all three types of tax liens
were included when the purpose was to be certain that
whatever might be the situation in respect to them, or
however such liens or the statutes relating thereto might
be applied or construed in past or future cases, the all-
inclusive operative effect of this "30-year statute" should
encompass them. It was clear that if the result was as de
cided in the Frederick case it was necessary to mention
inheritance taxes. By the provisons of sec. 72.81 (6), Stats.,
it is provided that gift taxes "shall be and remain a lien
upon the property transferred until paid, but not exceeding
10 years from the filing of the report of the transfer." It is
also provided in sec. 72.81 (5), Stats., that all provisions
of the income tax law relating to the assessment, collection
and refund of income taxes shall apply to the gift taxes,
which incorporates into the gift tax law the provisions of
sec. 71.13 (3) (b) so that the same become applicable to
gift taxes. The provisions of sec. 71.13 (3) (b) are the only
"provisions for a lien in respect to unpaid income taxes. Reli
ance could have been placed upon the provisions of the stat
utes relative to the lien of unpaid gift taxes and income
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taxes but the statutory provisions lor collection of taxes
are, as pi'esently, somewhat extensive, and there was the
possibility that there might be some change in respect
thereto. As sec. 330.15, Stats., was a statute having a
specific purpose, it was deemed advisable to include all three
taxes in the amendment so as to be doubly sure that all
things of that nature were brought within the purview of
the section and eliminate any chance of their being excluded
or not covered thereby.

It is therefore our opinion that the effective period of the
lien of a delinquent income tax or gift tax warrant acquired
under sec. 71.13 (3) (b), Stats., is the same as the lien of a
docketed judgment as provided in sec. 270.79, Stats
HHP

Counties—Ambulance Service—Under sec. 59.08 (58),
Stats., county may purchase ambulance to be used for re
stricted types of cases such as highway accidents, but may
not sublet ambulance service to private contractor. This
section has no application to transportation of welfare cases
from one institution to another.

May 13, 1953.

Herbert J. Mueller,
District Attorney,

Winnebago County.

You have inquired whether a county ambulance service
set up under sec. 59.08 (58), Stats., may be restricted as to
type of service or whether such a service must be made
available for any and all calls such as confinement cases,
emergency illnesses, and matters of that kind. Secondly,
you inquire whether the county, if it desires to sublet the
ambulance service to a private contractor, could still main
tain its own ambulance merely for the purpose of trans
porting welfare cases within the county or state from one
institution to another.

Counties only have such powers as are expressly granted
or necessarily implied from the statute and if there is a
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reasonable doubt as to an implied power, it is fatal to^its
being. Dodge County v. Kaiser, 243 Wis. 551, 557.

Sec. 59.08 (58) provides that the county board shall have
power to:

"Purchase, equip, operate and maintain ambulances for
conveyance of the sick or injured and to make reasonable
charges for the use thereof."

In an opinion to district attorney Robert C. Jenkins of
Portage county on February 2, 1953, 42 O.A.G. 18, it was
concluded that a county providing ambulance services under
sec. 59.08 (58) could not arbitrarily exclude any portion
of the county from the area to be served, but in the absence
of discrimination as to municipalities within the county,
nothing was said as to the scope of the services to be
offered, as for instance limitation of the service to highway
accidents which, with some exceptions, has been the type of
service heretofore rendered by your county ambulance.

It is to be noted that the statute by its terms is permissive

rather than mandatory and we have found nothing in its
language from which it may be implied that having once
entered the field of ambulance service, the county is obli
gated to serve all types of cases equally, provided, of course,
that it does not discriminate between the taxpayers of dif
ferent areas.

Where words in a statute are affirmative and relate to
the manner in which the power of jurisdiction vested in a
public officer or body is to be exercised, and not to the limits
of the power or jurisdiction itself, they may and often have
been construed as directory. Sutherland, Statutory Con
struction (3d ed.), §2804.
To render a complete service for all types of illness and

injuries in a county as populous as yours might well re
quire more than one ambulance, as you have stated, and
therefore there may be sound reasons why the county board
desires to limit the service to such serious emergencies as
highway accidents without going into the entire field of
ambulance service. In other words mere entry into the field
of ambulance service does not require the county to occupy

the entire field.
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We therefore conclude that under sec. 59.08 (58) the
county may set up a limited ambulance service as long as it
refrains from the type of discrimination discussed in our
opinion of February 2,1953.

Sec. 59.08 (58), however, does not authorize the sub
letting of ambulance service to a private contractor. The
statute says the county board shall have the power to
"purchase, equip, operate and maintain ambulances." Under
familiar rules of statutory construction this impliedly ex
cludes the power to arrange for the service through a
private contractor—expressio unius est exclusio alterius.
However, entirely independently of sec. 59.08 (58), if
there is a duty on the county to provide transportation of
welfare cases, there is no reason why this may not be done
by the county directly or by private contract, since sec.
59.08 (58) is obviously not directed to the handling of wel
fare or institutional cases.

WHR

Cooperative AssociatioTis—Corporations—A. cooperative
association organized under ch. 185, Stats. 1951, cannot con
vert itself into a general corporation by simply amending
its articles of incorporation.

May 13, 1953.

Fred R. Zimmerman,
Secretary of State.

You ask whether a cooperative association formed under
ch. 185, Stats. 1951, can, by amendment of its articles, con
vert itself into a corporation under the general corporation
law found in either ch. 180 or ch. 182, Stats. 1951. (Ch. 182
is the present general corporation law. Ch. 180 becomes
effective June 30, 1953 as provided for in sees. 180.97 and
182.23, except that existing stock corporations and newly
organized corporations may elect to come under ch. 180
immediately as provided by sec. 8, ch. 731, Laws 1951).
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The following statutes are pertinent to your inquiry:

"185.08 (1) An association [cooperative association]
created under sections 185.01 to 185.22, inclusive, shall
have all the powers of a corporation organized under section
182.002, subject to the provisions of section 185.20."

"185.20 The general corporation law of this state shall
apply to all associations [cooperative associations], except
where said general corporation law expressly exempts such
associations, or where the provisions of said general cor
poration law are opposed to or inconsistent with the provi
sions of this chapter."

"185.19 Any corporation organized under the general
corporation law of this state, if such corporation is doing
business upon a co-operative basis, as defined in section
185.01, may convert itself into a co-operative association
under sections 185.01 to 185.22, inclusive, by a resolution
adopted by a majority vote of its members at any regular
or special meeting, legally called. Within 30 days after said
meeting, duplicate copies of such resolution adopted, certi
fied by the president and secretary in the manner prescribed
by section 182.007 for certification of an amendment of
articles of organization, shall be filed with the secretary of
state and recorded with the register of deeds in the manner
prescribed by section 182.007 for filing and recording of an
amendment of articles of organization; and such conversion
shall not be effective until said resolution is so filed, and
recorded, after which date the corporation shall be deemed
an association organized under sections 185.01 to 185.22,
inclusive. The said resolution may contain any amendments
of the articles of incorporation necessary or desirable, in
which case there shall be paid the fees provided by section
185.04 for filing and recording amendments."

Your question must be answered in the negative. A co
operative association may not convert itself into a corpora
tion under the general corporation law by simply amending
its articles of incorporation, even though the reverse may
be done under sec. 185.19, supra.

It is elementary that corporations may be formed only by
the methods prescribed in the statutes.

* * At the common law the formation of corporations
by persons was prohibited. Therefore the right of citizens
to associate themselves together for the purpose of forming
a corporation is in the nature of an exception or exemption
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from the general rule of the common law. State ex rel.
Bradford v. Western 1. C. Co. 40 Kan. 96, 19 Pac. 349, 10
Am. St. Rep. 166.
"Therefore coi'porations may come into existence only

upon such terms as the legislature of the state of their
creation may prescribe. * * *" Turner v. Goetz, 184 Wis.
508, 511, 199 N.W. 155 (1924).

The terms by which a general corporation may come into
existence are set forth in either ch. 180 or 182 of the stat
utes, depending upon whether the newly-formed corpora
tion elects to come under the new general corporation law
or the old. Nowhere in the statutes is it provided that a
cooperative association may become a general corporation
by the simple process of amending its articles. The mere
fact that the reverse may be done under sec. 185.19 (i.e., a
corporation organized under the general corporation law of
the state may convert itself into a cooperative association
by amending its articles of incorporation), does not neces
sarily infer an affirmative answer to your interrogation.
Indeed, by the rule of expressio unius est exclusio alterius
—expression- of one excludes others—sec. 185.19 impliedly
excludes the conversion of a cooperative association into a
general corporation by amendment of its articles. The pub
lic policy of favoring cooperatives amply explains why the
legislature specifically intended the relatively easy and inex
pensive conversion process set forth in sec. 185.19 to apply
to the formation of new cooperatives, while it did not pro
vide a similar conversion method for the formation of new
general corporations.

Sec. 185.08 (1), supra, states that cooperative associa
tions shall have all the powers of corporations organized
under sec. 182.002, Stats., of general corporation law, sub
ject to sec. 185.20, Stats. Sec. 185.20, supra, states that the
general corporation law applies to all cooperative associa
tions except where cooperatives are expressly exempt, or
where the general corporation law is opposed to or incon
sistent with the provisions of ch. 185 relating to co
operatives.
Oh. 182. Stats. 1951, which we may call the old corpora

tion law in contradistinction to the neiv corporation law
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created by the corporation act of 1951, provides in sec,
182.007 that a corporation organized for any purpose
authorized by that chapter may amend its articles to pro
vide anything which might have been originally provided
in such articles. That is, a corporation organized under
ch. 182 could by amendment only change itself into another
corporation which could have been organized under ch,
182, It could not convert itself into a banking corporation,
or a savings and loan corporation, or, absent the provisions
of sec, 185,19, Stats,, it could not convert itself into a co
operative corporation.

Hence, even if sec. 182,007, Stats,, were considered con
sistent with sec, 185,07. Stats, (the specific statute which
provides for amendment of cooperative charters), it would
not be effective to authorize the cooperative to transform
itself into any other kind of a corporation. When the power
to transmute is not given by statute, it does not exist. State
ex rel. Cleary v. Hopkins Street Building and Loan Associa
tion, (1935) 217 Wis, 179, We further point out that a
corporation operating under sec, 182,007, Stats., cannot
"change substantially the original purposes of its organiza
tion," A change to an entirely different type of corporation
would appear to be a substantial change within the meaning
of this language,
RGT
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Taxation—Board, of Review—Public Officers—Removal
from Office—In proceedings under sec. 70.47, Stats., by a
town board of review, objections to valuations must be in
writing unless expressly waived by action of the board, the
clerk must take notes of the testimony given unless the
testimony is reported by a stenographer or recording de
vice, and no assessment may be raised or lowered except
after hearing as provided in sec. 70.47 (8) and (10), Stats.
The fact that a board of review disregards tlie foregoing

provisions does not mean that no board of review meeting
was held, and the same is true with respect to the late filing
of the affidavit provided for by sec. 70.49, Stats.
Removal proceedings under sec. 17.14, Stats., do not lie

against persons whose terms have expired.
Generally speaking an officer may not be removed for

irregularities in the discharge of his duties during a prior
term of office.

May 14, 1953.

J. R. Dickerson,
District Attoimey,

Vilas County.

You state that the minutes of the town clerk of the town
of Lincoln in Vilas county indicate that on Monday, July 14,
1952, the board of review met and adjourned to Monday,
July 28, 1952. The minutes disclose tliat on July 28, 1952
and on the succeeding days of July 29, 31, August 1 and
2, certain taxpayers appeared and discussed "errors." No'
written objections were filed, no testimony was taken, and
no notice was given to any taxpayer that his assessed valua
tion would be changed except that one taxpayer was allowed
a reduction in his assessment on July 29 when the assessor
agreed that the valuation should be lower. No sworn testi
mony was taken.

On July 29 the minutes of tlie clerk show that in tiie

absence of one of the supervisors, the town treasurer was
appointed to act on the board of review. During the period
from July 28 to August 2 numerous assessed valuations
were changed in red pencil and on August 2 just before the
board of review adjourned, the assessor executed the affi-



Opinions of the Attorney General 127

davit required by sec. 70.49, Stats., in which he states that
the real estate values as set down in the roll are as deter

mined by him.

Attention is also called to the fact that two of the super

visors and the town clerk did not run for re-election in

April, 1953. The third supervisor did run and was re-elected.
The person who was town clerk in 1952 and thus a member
of the board of review did not seek re-election as clerk but

was elected town assessor in April, 1958.
In the light of these facts you have raised the following

questions:
1. Were the changes in valuation lawfully made?
2. Was there in fact a board of review meeting in 1952?
3. Would removal proceedings under sec. 17.14 properly

lie with reference to the members of the board of review

whose terms of office have expired ?
4. Would such proceedings for removal properly lie with

reference to the one supervisor who was re-elected to the
office of supervisor?

1. It would appear that the changes in valuation were
not properly made.

Sec. 70.47 (6), Stats., gives the board of review the right
to correct apparent errors in descriptions or computations,
but with reference to valuations, sec. 70.47 (7) requires
objection to be made in writing and to be filed with the
clerk, although the requirement that it be in writing may
be waived by express action of the board. Subsec. (8) pro
vides for a hearing with testimony upon oath. The clerk is
required under subsec. (8) (e) to take notes of the testi
mony, and a stenographer or recording device may be used
upon motion of the board or on request of an objector.
Sec. 70.47 (6) provides that the board shall not raise or
lower the assessment of any property except after hearing
as provided in subsecs. (8) and (10). Subsec. (9) relating
to objected assessments provides that from the evidence
before it the board shall determine whether the assessor's

valuation is correct, and if too high or too low, it shall raise
or lower the same accordingly.

Subsec. (10), however, relates to assessments concerning
which there have been no complaints, but which the board
believes to be assessed above or below the general average
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or the assessment of the taxation district. As to these assess

ments the board must give notice and conduct hearings be
fore raising or lowering the assessment.

It would, therefore, appear from the information given
us that the required statutory procedure was not followed
either as to changes in valuation made upon complaint of
the property owner or as to changes made in assessments

where there was no complaint.
2. While the board proceeded contrary to law as above

pointed out, it does not follow that in fact there was no
board of review meeting for the year 1952. No information
has been furnished us from whicli it can be concluded that

there was no board of review meeting, and as a matter of
fact the information is quite to the contrary. There was an
irregularity in that the town treasurer was appointed to
act on one of the days when the board met in the absence of
one of the supervisors, but it cannot be said that there was
no meeting of the board of review by reason thereof. A
further irregularity arises out of the fact that the assessor
apparently did not execute the affidavit required by sec.
70.49, Stats., until after he filed the assessment roll and

until just before the board of I'eview adjourned. Plowever,

the courts will deem a statute to be directory in the absence
of a substantial reason why the thing required may not be

done after the prescribed time as well as before. City of
Appleton V. Outagamic Co., 197 Wis. 4. See also cases cited

in Vol. 12, Words and Phrases, p. 497. Strict compliance
with sec. 70.49, Stats., might become significant if the
assessor, for instance, had attempted to impeach his own
assessments before the board of review, which he cannot
do under sec. 70.49 after making the affidavit, but where
no injury or prejudice to substantial rights of interested
persons arise out of the tardy execution of the affidavit it

cannot be said that there was in fact no board of review

meeting merely because the affidavit was not annexed to

the roll until the board's meeting was practically concluded.
3. There would appear to be no point in removal proceed

ings in the case of persons whose terms of office have al
ready expired. One cannot very well be removed from an
office he no longer holds. Sec. 17.14 (2) (c), Stats., provides
for removal of members.of the board of review for any
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violation of law in the valuation or equalization of property,
and sec. 17.14 (3), among other things, provides that the
removal of such an officer shall disqualify him from holding
such office for 8 years from the date of the order of re
moval. However, the disqualification arises only on removal,
and as above stated, no one can be removed from an office
he no longer holds. Hence to bar such an officer from hold
ing the office for 8 years he must be removed while he is
still in office.

4. With reference to the third supervisor who did run
for re-election as supervisor in April 1958 and was re-
elected, the question is whether he may be removed from his
present term of office under sec. 17.14 (2) (c). Stats., for

violations of his official duties in serving a prior term of the
same office.

In 48 Am. Jur., Public Officers, §202, it is stated that the
decisions are in conflict on the question whether acts during
a prior term may constitute ground for removal of an offi
cer. According to many authorities, a public officer may not
be removed or impeached for acts committed before his
entry into office, including acts during a prior term of the
same office or acts of misconduct in another office, apparently
on the theory as respects acts in a former term that each
term is separate from all other terms, and that the re
election to office operates as a condonation of the officer's
previous misconduct to the extent of cutting off the right
to remove him therefor. This view, with some modifications

not applicable here, was early taken in Wisconsin in the
case of State ex rel. Gill v. Common Council of Watertown,
(1859) 9 Wis. *254. The court said at pp. *261-2;

"* * * There are a number of charges, but the return
admits that all except the last, relate to acts or omissions
of the relator during the prior term of office. Now, without
examining these charge'fe, to determine whether they would
show good cause of removal if occurring during the term,
when the removal was sought, which we think very doubt
ful, yet we think it a sufficient answer to them, that they
did not relate to anything occurring during that term. We
do not say that in no case could acts done during a prior
term, justify a removal. Thus, if, after a treasurer was
elected, it should be discovered that during his prior term
he had committed a defalcation, and been guilty of gross
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frauds in the management of liis office, it might perhaps
be just ground for removal. But where, as in this case, the
charges show nothing more than a mere neglect of some
formal duty which tiie law may have required, involving no
moral delinquency, and which, if violations of duty at all,
must have been well known to the appointing power, we do
not think where they relate entirely to acts during a prior
term of office, that they constitute due cause in law for the
removal of an officer. For such offenses, if offenses at all,
his reappointment should be regarded as a condonation. For,
notwithstanding such acts, it does not follow but that after
his reappointment, he may have fulfilled his duties with the
strictest propriety."

See also 23 O.A.G. 350. It would, therefore, seem doubtful
that the re-elected supervisor could be removed for the
irregularities discussed above in the discharge of his official
duties during the prior term of office.
WHR

Licenses and Pennlts—Business Opportunity Brokers—
Real estate brokers engaging in the sale of businesses other
than as an incident to the sale of real estate must be licensed

as business opportunity brokers.
Persons engaging in the sale only of personal property

which may be useful in a business need not be licensed as

business opportunity brokers.

May 14, 1953.

Wisconsin Real Estate Brokers' Board.
a

You have requested my opinion of the proper interpreta
tion of sees. 136.19 to 136.36, Stats., which regulate busi
ness opportunity brokers, as applied to the following state
of facts.

A licensed real estate broker who has no license as a

business opportunity broker or salesman has utilized the
following newspaper advertisement in his business:
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"Beauty Salon

"All new equipment, proven money

maker, well established business, driers,
1 wave machine and 1 shampoo bowl, etc.
Work for 2 and 3 people."

The real estate broker concerned has no written listing
contract with the present owner and operator of the beauty
salon business, but has orally agreed to find a purchaser
for either the equipment separately or the equipment in
the aggregate. The beauty salon presently occupies business
premises under an oral month to month lease arrangement,
and there is no attempt to have a prospective purchaser
necessarily occupy the same premises.

You state further that the broker, after being unable to
sell the equipment himself, now proposes to auction off each
separate item.
Your inquiry raises the two following questions:
1. May a real estate broker, who is not licensed as a busi

ness broker, engage in the sale of a business which is not
incidental to the sale of real estate?

2. May any person, including a licensed real estate
broker', engage in the sale of various articles of personal
property either individually or in. bulk without being licensed
as a business opportunity broker?

Sec. 136.19 (2) (a). Stats., provides:

"(2) 'Business opportunity broker' means any person,
firm or corporation, not excluded by subsection (3):
"(a) Who for another, and for commission, money or

other thing of value, sells, exchanges, buys or rents, or
offers or attempts to negotiate a sale, exchange, purchase
or rental of any business, its good will, inventory, fixtures
or an interest therein; * *

Subsec. (3) (c) reads in part:

"(3) The term 'business opportunity broker' does not
include:

<<* * «

"(c) * * ♦ real estate brokers holding a license issued by
the Wisconsin real estate brokers' board * *

Under the foregoing statutes our court held in the case of
Business Brokers' Association v. McCauley, (1949) 255
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Wis. 5, that a person holding only a real estate brokers
license could engage in the sale of a business only as an
incident to the sale of real estate, and could not engage in
the sale of a business independently.
At page 14 of its opinion the court said:

"* * * True, a piece of real estate may include a store
building, but the broker in selling the property is acting in
his capacity as a real-estate broker. * * * The line of de
marcation between the business of a real-estate broker and
of a business-opportunity broker is so distinct that if a
real-estate broker wished to engage generally in the selling
of businesses he would have to obtain a license for that par
ticular purpose."

The same ruling was adhered to in 39 O.A.G. 475, 476.
Accordingly, under the advertisement quoted, which re

fers to a specific place of business, states that it is a proven
money maker, and refers to its good will by the term
"well established business," it would appear that the real
estate broker is offering to negotiate for the sale of a busi
ness and should be licensed as a business opportunity
broker.

Your first question is answered in the negative.
The statute defining "business opportunity broker"

clearly refers to the sale of "any business, its good will,
inventory, fixtures * * *." These terms are not used in the
disjunctive. The language of our court in the Business
Brokers' Association case clearly indicates that it was the
negotiation of a sale of a going business and its good will,
which have a value in addition to the bare physical prop
erty, which was the subject of legislative concern. At page
11 the court states:

((>1; :|c ^ The business-opportunity broker deals in the sale
of businesses. * ♦ * When he makes a sale, he gets com
pensation only on the fixtures and good will of the business.
There is some significance attached to the term 'business
opportunity.' * * *" (Italics supplied.)

Accordingly, it is my opinion that the legislature never
intended to regulate the sales of physical property for its
property value independently of its status as a part of an
organized and going business. Hence, sales of such physical
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property may be negotiated by a real estate broker or any
other person without such person being licensed as a busi
ness opportunity broker.

You have indicated that the broker proposes to sell the
equipment at auction. Under such circumstances the appro
priate provisions of ch. 130 regulating auction sales would
apply.
RGT

Constitutional Law—Appropriations and Expenditures—
Bill No. 714, A., appropriating to the city of Wautoma
from the general fund a sum equal to the amount of state
aid funds denied to the city for reimbursement of its
expenditures under an airport construction contract voided
by sec. 348.28, Stats., is unconstitutional, not being for a
public or state purpose, nor based upon a moral obligation.

May 19, 1953.

The Honorable, The Assembly.

You have requested my opinion as to the constitu
tionality of Bill No. 714, A., which provides as follows:

"There is appropriated from the general fund $2,944.69
to the city of Wautoma to reimburse it for state aid denied
in said amount on the ground that such amount was paid
to an official in violation of s. 348.28 of the statutes; the
city, however, having received full value in said amount
in said construction and, except for such violation, the city
would have been entitled to state aid."

In a circuit court action brought by the city of Wautoma
against the state aeronautics commission to compel it to
approve payment of the $2,944.69 in state aid funds for the
Wautoma municipal airport project, the court held that the
contract, upon which the city's claim was based, between
the city's airport commission and a member thereof who
was airport manager, had been made in violation of the
malfeasance statute, sec. 348.28, and was null and void. The
court stated that the city had no liability under the con
tract and its recovery, if any, should be against the member
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of the airport commission with whom the contract was

made and not from the state of Wisconsin. No appeal was

taken and the judgment of the court has become final.

In considering the validity of the proposed enactment,

the question whether the appropriation is for a public or
private purpose is at once suggested. It is a general rule

that the legislature is without power to appropi'iate the
public revenues for anything but public purposes. State

ex Tel. Consolidated Stone Co. v. Houser, (1905) 125 Wis.

256, 261; 20 O.A.G. 959, 960. A corollary principle is that
state funds raised by taxation must be spent at the level at

which they are raised. State ex rel. W.D.A. v. Damman,

(1938) 228 Wis. 147, 183. Judged by these standards, the
proposed enactment fails.

It will be observed that the appropriation is to be made,
not to further the construction or improvement of the

municipal airport, but merely to relieve the city from the
loss of state aid resulting from operation of the malfeasance

statute upon the contract between its airport commission
and airport manager. No public or state purpose is per
ceived which will be promoted by the appropriation.

In effect, the bill exempts a single city in a particular
instance from the consequences imposed by statute. It has
been held that the legislature may not validly grant a city
a special immunity against a general rule of law to which

other municipal corporations are subject. Hincks v. City of
Milwaukee, (1879) 46 Wis. 559, 566-567; Durkee v. City of
Janesville, (1871) 28 Wis. 464.
The apparent purpose of the bill is to satisfy what is

assumed to be a moral obligation on the part of the state
to reimburse the city for state aid denied because of the

violation of sec. 348.28, Stats. Where there is a moral obli

gation, based upon equity and justice, on the part of the
state to contribute money for a certain purpose, an appro

priation made for that purpose is constitutional and valid.
Lafebre v. Board of Education of Superior, (1892) 81 Wis.
660; 8 O.A.G. 198, 199. However, in my opinion, no moral
obligation rests upon the state to pay damages accruing

solely from enforcement of the law of the state. See 8
O.A.G. 349, 352. Principles of equity and justice cannot be
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applied to exempt the city from consequences imposed
by law.

Therefore, it is my opinion that the proposed enactment
is unconstitutional for the reason that the state has no

legal or moral obligation to make the appropriation and
that the same is not for a public purpose of statewide
concern.

GS

Towns—DiviHon—Sec. 60.05 (3), Stats., allows towns
to be divided into subdivisions of less than 36 sections of

land provided number of electors and assessed valuation
conform to statutory requirements.

May 20, 1953.

Robert G. Altman,

District Attorney,
Marathon County.

You request interpretation of sec. 60.05 (3), Stats., which
reads as follows:

"No town shall be divided so as to constitute or leave
any town, not having seventy-five electors, and real estate
valued at the last preceding assessment at two hundred
thousand dollars or more, or less than thirty-six sections
in area."

You state that a town in your county seeks to be divided
so that 8 of its 44 sections of land will comprise one town
and the remaining 36 another. There are sufficient electors
in the proposed divisions and the requii-ed valuations exist.
Your question is whether a town may be divided so that
one of the divisions contains less than 36 sections.

Prior to a general revision of town laws in 1919, the
section in question, then sec. 671, Stats., was clear and un

ambiguous as can be seen by reading the law as it then
existed, which is quoted below. There was no doubt that a
town could be divided so that one or both of the subdivisions

contained less than 36 sections provided each contained
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a certain number of qualified voters and property of a
specified valuation.

Confusion in the meaning of the law was occasioned by
the passage of two revisor's bills in 1919. The first of these
was Bill No. 496, S., which created sec. 4, ch. 5'51, Laws
1919. It is quoted in its original form for the purpose of
convenience in understanding the changes that were made:

No town shall be divided so as to constitute or
leave anj'^ town ef leee than thirty oix floctionB accord

fe United States Survey, unless eaeh sueh town.,
after division, shall have meA estate valued the kb&fe
preceding assessment at me hundred thousand dollars
m more and fifty qualified voters resident therein at fee
time ef division; ̂ id ne town shall be divided m have
any part detached therefrom se ae te make its area less
than thirty six sections ae aforesaid, except when a
majority the votes east in one m both such subdivi
sions as aforesaid shall be in favor of such division.
rDot having fifty electors, and real estate valued at the last
preceding assessment at one hundred thousand dollars or
more, of less than thirty-six sections in area."

I believe it was the intention of the revisor in making
the change to eliminate the voting provision for the reason
that another section of the statutes then, as is the case
today, provides that the county board has power to divide
the towns if a majority of the votes cast in either subdivi
sion shall be in favor of division. See sec. 671a, Stats. 1917;
sec. 60.05 (2), Stats. 1952. Thus the provision in sec. 671
relative to voting was surplusage.
However, in eliminating this provision the phraseology

that the revisor used was confusing, and to make matters
worse, a second revisor's bill, 635, S.,'which created sec. 43,
ch. 702, Laws 1919, substituted the word "or" for the word
"of" in the last phrase of the paragraph above quoted so
that it read "or less than thirty-six sections in area."

Notes of a revisor of statutes attached to a revision bill

have been held to be important in construing the legislative
intent. George Williams College v. Williams Bay, (1943)
242 Wis. 311. Bill No. 496, S., (1919) does not contain a
note for the change in the section indicated but has numer
ous notes for other sections of the town law that were
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changed by this bill. They indicate that the entire purpose
of the bill was to make changes in the wording or arrange
ment of the old statutes for clarification and not to make

any changes in the substantive law. The bill which substi
tuted "or" for "of," No. 635, S., (1919) contained the fol
lowing footnote "corrects a clerical or typographical error."
In respect to a revisor's bill, a construction involving a

change in the meaning of a statute will be made only if the
language is so clear and unambiguous that it is not subject
to any other interpretation. George Williams College v. Wil
liams Bay, supra.
Under the facts here, it is my opinion that the correct

interpretation of the statute is that a town may be divided
so that one or both of the subdivisions may contain less
than 36 sections of land provided that it has the required
number of electors and property of the value indicated in
sec. 60.05 (3), Stats.
REB

Constitutional Law—Anti-Trust Laws—Insurance—Un

fair Business Methods—Bill No. 392, A., 1953 legislature,
as amended by amendment No. 1, A., and relating to unfair
methods of competition by prohibiting coercive practices in
the purchase of insurance in connection with financing the
purchase of property or loan of money on property as
security, is probably valid.
Amendment No. 1, S., is of doubtful validity except as to

those engaged in the business of selling real or personal
property.

May 26, 1953.

The Honorable, The Senate.

By Resolution No. 17, S., the senate has requested the
attorney general to render to it an opinion as to the consti
tutionality of Bill No. 392, A., relating to unfair methods
of competition.
The bill, as amended by amendment No. 1, A., was passed

by the assembly and messaged to the senate. As amended it
reads, so far as material here:
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"207.04 (3) (a) No person, firm or corporation engagec'
in the business of financing the purchase of real or personal
property or of lending money on the security of real or
personal property and no trustee, director, officer, agent
or other employe of any such person, firm or corporation,
shall require, as a condition precedent to financing the pur
chase of such property or to loaning money upon security
of a mortgage thereon, or, as a condition prerequisite for
the renewal or extension of any such loan or mortgage or
for the performance of any other act in connection there
with, that the person, firm or corporation for whom such
purchase is to be financed or to whom the money is to be
loaned or for whom such extension, renewal or other act is
to be granted or performed, negotiate any policy of insur
ance or renewal thereof covering such property through a
particular insurance agent or broker.
"(b) This subsection shall not prevent the reasonable

exercise by any such person, firm, corporation, trustee,
director, officer, agent or employe of his right to approve
or disapprove the insurer selected to underwrite the insur
ance or to determine the adequacy of the insurance offered.
"(c) The provisions for additional recording fees in

s. 235.16 (3) shall not apply to alterations in any forms
made to conform to the requirements of this subsection."

Ch. 207 of the statutes is entitled "Unfair Insurance

Business Methods," and the type of anti-coercive regulation
embodied in Bill No. 392, A., has been made the subject of
legislation in a number of states. According to a preliminary

report on alleged coercive insurance practices published by
the California assembly interim committee on financing
and insurance in the 1950 session of the California legis
lature there were then some 15 states having legislation
similar to Bill No. 392, A.

The July 26, 1951 issue of the "National Underwriter"

carries an item to the effect that the department of justice
had issued the following information:

"* * * The Sherman act was passed in 1890 and the Clay
ton act in 1914. The constitutionality and application of
both of these laws have been sufficiently tried and tested to
definitely establish the fact that the practice of coercion in
the sale of any commodity of interstate commerce is a
direct violation of the precepts of these two laws.
"That the denial of the rights of the mortgagor to pur

chase hazard insurance on a mortgaged property in a free
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and open market is a denial of a fundamental principle of
the American constitution and is specifically covered by the
above acts."

The department further stated that while the govern
ment did not intend to investigate every mortgage or lend
ing institution in the country it would definitely prosecute

every flagrant violator brought to its attention. The de

partment was quoted further as saying;

" '* * * it is clear that the practice of coercion has been
illegal for some time as it applies to products of interstate
commerce—that insurance definitely comes under Federal
jurisdiction since the enactment of public law No. 15—that
the continuance of this practice by any mortgage house or
lending institution is a direct violation of both the Sherman
and Clayton acts.'"

However, in TJ. S. v. Investors Diversified Services, Inc.
(D.C. Minn. 1951) 1952 Trade Cases, 1167, 220 it was held
that requiring the mortgagor, as a condition for obtaining
loans, to agree that only the defendants shall write, place,
or sell to the mortgagor the hazard insurance which the
mortgage requires the mortgagor to carry upon the mort
gaged property, is not a violation of Section 3 of the Clay
ton anti-trust act because a loan of money secured by a real
estate mortgage is not a "lease," "sale," or "contract for
sale," and money is not "goods, wares, merchandise, ma-
chineiy, supplies, or other commodities," within the mean
ing of Section 3 of the Clayton anti-trust act. See 1 Trade
Regulation Reports Of C.C.H. 2029. This decision, of course,
does not reach the question of constitutionality and, if any
thing, it can be pointed to as one of the I'easons why state
legislation may be necessary if the legislature deems coer
cive practices in the placing of insurance to be an evil call
ing for correction in the public interest. Had the practice
in question been within the purview of the Clayton act
there would be no occasion to explore the constitutional
question.

Times without number the courts have held the business

of insurance to be affected with a public interest so as to
be properly subject to the police power of the state within
reasonable limitations, and in fact in the recent case of
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California State Auto. Association Inter-Insurance Bureau
V. Maloney, (1951) 341 U. S. 105, the court went so far as

to hold that the power of the state is broad enough to take
over the whole insurance business, leaving no part for
private enterprise. If the state can do this it would seem
clear that it can take the much shorter step of saying that
it is illegal to coerce purchasers of property or borrowers
of money to place the property insurance with a particular
insurance agent or broker.

While it is to be noted that Bill No. 392, A., is not
directed primarily at the business of insurance, the consti
tutionality of legislation designed to prohibit practices
which unreasonably restrain trade in business generally
has been beyond question since the Sherman anti-trust law
was upheld in Northern Securities Co. v. U. S., 193 U. S.
197.

In U. S. V. General Motors Corporation, 121 F. 2d 376,
in a prosecution under the Sherman anti-trust act, it was
held that while a trader had the right to select his own
customers, this did not entitle an automobile manufacturer
to impose restrictions in the case of sales actually made,
requiring purchasers and sub-purchasers to deal with fi
nance companies controlled by the automobile manufac
turer, since the restrictions had no reasonable relation to

the manufacturer's good will in automobiles, unduly limited
the liberty of dealers to engage in business, prevented free
negotiation of retail sales and enabled the manufacturer to
increase the sale of another article without any apparent
advantage to the public, and could not be justified by the
claims as to the evils which would result from unregulated
financing by dealers. (Certiorari denied 314 U. S. 618 ; mo
tion granted 314 U. S. 579; rehearing denied 314 U. S. 710.)

Similarly in International Business Machines Corporation
V. U. S., 298 U. S. 131, it was held that a provision in leases
of machines used to record and tabulate data, upon condi
tion that the lessees should use with such machines only
tabulating cards manufactured by the lessors, infringed
the prohibitions of the Clayton act.

Generally speaking the validity of state anti-trust laws
has been almost uniformly upheld as against objections
that they have violated provisions of the federal and state
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constitutions. They are considered to be a reasonable and
valid exercise of the police power of the state where they
are designed to prevent schemes, contracts, or combinations
in restraint of trade, or which create a monopoly to the
injury of the public, and where such statutes are framed
to secure competition and prevent combinations which tend
to defeat it. See 58 C.J.S. 998-9.

Amendment No. 1, S., to Bill No. 392, A., would create
sec. 207.04 (4) to read:

"(4). No seller of real or personal property, and no per
son, firm or corporation engaged in the business of selling
real or personal property, and no trustee, director, officer,
agent or other employe of any such seller or such other
person, firm or corporation, shall require, as a condition
precedent to the selling of such property, or for the per
formance of any other act in connection therewith, that
the person, firm or corporation to whom such property is
to be sold, negotiate any policy of insurance or renewal
thereof covering such property through a particular insur
ance agent or broker."

There may be some question as to whether this provision
so far as it relates to a private individual selling his own
property is valid as an exercise of the police power in th^
field of trade and commerce. This provision for instanc
would preclude a home owner from, stipulating to a prt
spective purchaser that he must purchase a fire insurance
policy from the X agency if he wants to buy the house. The
question might well be raised as to whether or not this is
an unreasonable interference with the right to make a con
tract, in the absence of a showing of proper economic,
political and social reasons for making such a narrow and
stringent classification. It could hardly be said that the
individual home owner by taking the position indicated
above had entered into a combination creating a monopoly
or that the ultimate aim would be to destroy competition,
so as to justify the exercise of the state's police power in
the manner proposed by this amendment, which amendment
does not seem to be particularly germane to the purpose of
the bill in preventing unfair methods of competition in the
financing field through insurance tie-ups with particular
insurance agencies or brokers.
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It is therefore concluded that Bill No. 392, A., as amended
...y amendment No. 1, A., has a reasonable likelihood of
being upheld in the courts as a legitimate exercise of the
state's police power in the interests of public welfare, but

that amendment No. 1, S., except as it applies to those who

are in the business of selling property, is of doubtful
validity.
WHR
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Pensions—Teachers—Scope and effect of sec. 42.531,
Stats. 1951, as created by ch. 556, sec. B, Laws 1951,
considered.

June 1, 1953.

The Honorable, the Assembly.

Request has been made for an opinion as to the effect of
sec. 42.531, Stats. 1951, on contracts and contractual re
lationships established under sees. 42.20 to 42.54, Stats.,
whether before or after July 29, 1951.

Said sec. 42.531, Stats. 1951, was enacted by ch. 556,
sec. 3, Laws 1951, and reads;

"The legislature hereby declares that any contract or
contractual relationship, which may be created after July
29, 1951 between this state and any person whomsoever by
virtue of any or all of the provisions of sections 42.20 to
42.54, shall be subject to absolute revocation or to any
change which the legislature may see fit to make in the
event that said persons, or the teaching positions which they
may occupy, shall be included under or be covered by the
old-age and survivors insurance system provisions of the
federal social security act."

As worded in said ch. 556, this read "created after the
effective date of this section." As it was published on July
28, 1951, under sec. 370.05, Stats., it took effect on the fol
lowing day, July 29, 1951. Thus, under its language, sec.
42.531 can apply only to contracts or contractual relation
ships that were created after July 29, 1951, that is, those
created on or after July 30, 1951. In the printing of the
statutes, as is the practice in such cases, the specific date
of its effectiveness is used.

Sees. 1 and 2 of said ch. 556 made changes in the teachers
retirement law that likewise took effect on July 29, 1951.
Ch. 553, Laws 1951, increasing the disability benefits, and
ch. 555, Laws 1951, providing for minimum annuities, were
also published on July 28, 1951 and thus took effect July 29,
1951. If the increased or additional benefits or rights pro
vided by these amendments would be available only if a
teacher rendered teaching service after July 29, 1951, the
effective date thereof, which would seem to be the intent
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thereof, then any rights to benefits thereunder would arise
because of or be created by such rendition of subsequent
teaching service and not by the mere fact of such amend
ments becoming law. As pointed out, ̂ ec. 42.531 by its ex
press terms applies only to contracts or contractual relation
ships under the teachers retirement law that are created
after its effective date. If it is the rendition of subsequent
teaching service which gives rise to, or entitles teachers al
ready in the retirement system to receive, the benefits pro
vided by such amendments, then the rights to such benefits
would come within the scope of sec. 42.531 and be subject
to the reserved right of revocation or change therein
provided.
On the other hand, to the extent that it might be held

that any contract or contractual right of teachers, who were
already in the retirement system at the time of said amend
ments and continued to render teaching services subsequent
to their enactment, to the benefits provided in such amend
ments, would arise or be created merely by such amendments
becoming law, then they would not be created after July
29, 1951 and would therefore not come within and be sub
ject to the reserved right of revocation or change provided
in sec. 42.531.

It is clear that the provisions of sec. 42.531 would have
no application to or effect on the rights to benefits under
sees. 42.20 to 42.54 of a teacher who had retired and was
receiving such benefits at the time said ch. 556 took effect
on July 29, 1951. Also such provisions Would have no effect
upon the rights to benefits under the retirement law of any
teacher in the system who had ceased teaching prior to July
30,1951, but on that date had not applied for benefits there
under. The rights of any such teacher to retirement benefits
are fixed and determined as of the date of retirement so that
they are limited to those benefits which are provided by the
statutes as they exist at that time. State ex rel. Smith v. An
nuity & Pension Board, (1942) 241 Wis. 625, 629, 6 N.W.
2d 676. Of course if any such teacher later resumes teach
ing, then that is a different situation and not within the
foregoing.
The rights of a teacher, who was teaching on the effective

date of sec. 42.531 and continued to teach thereafter, to the



Opinions op the Attorney General 145

retirement benefits under the provisions of sees. 42.20 to
42.54 as they existed on the effective date of sec. 42.531, that
accrue by virtue of such teaching, would not be subject to
the provisions of sec. 42.581. Such rights or benefits there
under would have been created or come into existence as

contracts or contractual relationships prior to the enactment
of said sec. 42.531. But any rights of such teacher to benefits
under amendments which took effect and became operative
on or after July 30, 1951, which would arise by virtue of
teaching after such enactments, would be subject to the pro
visions of sec. 42.531. Such rights as contracts or contrac
tual relationships would come into existence or be created
by either the enactment of such amendments or the rendition
of such teaching service. It makes no difference which is
viewed as creating the contract or contractual rights to
such benefits for both of them are subsequent to the effec
tive date of sec. 42.531.

As respects the rights to benefits under the teachers re
tirement law, sees. 42.20 to 42.54, of teachers who come
thereunder on or after July 30, 1951, it is clear that sec.
42.531 would be applicable to them. Clearly nothing prior
to their entrance into the teaching service would give rise to
the existence of any contract or contractual relationship
respecting such benefits. Obviously the mere existence of
these statutory provisions providing for retirement benefits
would not give rise to any contract or contractual obliga
tion or rights. It would not be until they had come under
the system that such teacher would have any rights there
under. Such rights would be created or come into existence
subsequent to the effective date of sec. 42.531, and would
thus be subject to its provisions.
The above in our opinion gives the scope and operative

effect of sec. 42.531, Stats.
HHP
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Taxation—Exemption—Churches—Private residence
premises owned by a church, fmmished rent free as part of
compensation to a teacher in the parochial school conducted
on the church premises, which are not an integral part of,
adjacent to, or in close proximity to, the church premises
in which the school is conducted, but more than one-half

mile distant therefrom, is not exempt under sec. 70.11 (4),
Stats. 1951, or as said subsection read prior to revision in
1949.

June 4, 1953.

C. Stanley Perry,
Assistant Corporation Counsel,

Milwaukee County.

You request an opinion as to whether certain property
owned by a church is exempt under sec. 70.11 (4), Stats.
1951, and also under the comparable provision which it
superseded in the 1949 revision. The premises consist of a
lot upon which there is a private dwelling house, which the
church furnishes to a teacher in its parochial school, rent
free, as a part of his compensation, solely for, and which
he uses as, his private residence. The main church property
upon which the parochial school is conducted is more than
one-half mile away. The property was assessed for taxation
in the years 1946 to 1951, both inclusive, but the church re
fused to pay the taxes, claiming it as exempt. Request is
now made to the county to cancel the delinquent tax cer
tificates thereon for the same reason.

Although the previous provisions of sec. 70.11, Stats.,
were revised by chs. 63 and 643, Laws 1949, the present pro
visions of sec. 70.11 (4), Stats. 1951, are substantially the
same as before, so far as the instant problem is concerned.
However, in ch. 63, Laws 1949, which was the general re
vision bill, sec. 70.11 (4) contained no language relative to
parsonages, and the present language "including parson
ages, whether of local churches, or districts, and occupied
by the pastor peimanently" was inserted subsequently by
ch. 643, Laws 1949.

While both before and after the 1949 enactments parson
ages are dealt with by specific language, the fact that there
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is such a provision is most significant. As stated in 37 O.A.G.
537, less than a year before these 1949 enactments, the clear
inference from the inclusion in this exemption statute of
specific language in reference to parsonages is that in the
absence thereof they would not be exempt under the gen
eral language of the subsection. If separate residence prem
ises furnished by a church to its pastor for his use as a pri
vate home would not be exempt under the general language,
and thus a special provision is required to accomplish that
end, then certainly by the same I'easoning like premises
furnished to an officer or an employe of the church would
not be exempt under such general language.

This necessity for specific language respecting parsonages
must be grounded upon the proposition that the furnishing
by a church of a separate private residence to its pastor is
not deemed to come within the language ''used exclusively
for the purposes of" such church as was contained in sec.
70.11 (4) prior to the 1949 revision or the comparable
phraseology "used exclusively by" such church which is now
in that statute. If the furnishing by a church of a separate
personal residence to a pastor, officer or employe thereof
does not constitute such occupancy thereof "exclusive use"
by the church so as to qualify the property for exemption
under the statute, then by the same token the furnishing by
a church or school of a separate personal residence to a
teacher or other person employed by it in operating its
school would likewise not be "exclusive use" by it that would
render the property exempt under sec. 70.11 (4).

What was done in the 1949 revision in respect to the
exemption of grounds of incorporated colleges and universi
ties lends support to the proposition that furnishing a per
sonal residence to officers, teachers, employes, etc., does not
come within the phrase "used exclusively" as used in sec.
70.11 (4). Provisions as to grounds of colleges and uni
versities were taken out of sec. 70.11 (4) and put in a sepa
rate subsection (3). Such exemption now in sec. 70.11 (3) is
not stated in terms of "owned and used exclusively" by such
colleges and universities, as is the case in sec. 70.11 (4) rela
tive to the exemption of institutions and organizations com
ing thereunder, so that if there is any requirement of use
by the college or university it is left to inference. A specific
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provision is, however, included in para, (b) of said sec.
70.11 (3) that the residence of officers, faculty members,
teachers, students or employes upon grounds of colleges or
universities does not render such property taxable. There
is also included language that leasing of such grounds under
specified circumstances is pennissible. The inclusion of these
specific provisions bears the clear inference that in their
absence such portions of the grounds would not be entitled
to the exemption, i.e., that use by colleges or universities
directly in the operation of their schools is necessary for ex
emption thereunder and that, absent these specific pro
visions permitting such residence or leasing, the same would
not qualify as such.
In 18 O.A.G. 599 it was concluded that private dwelling

property rented by a church and furnished by it to a teacher
in its parochial school, rent free, was not exempt under sec.
70.11 (4). However, that opinion went upon whether prop
erty so furnished constituted a "parsonage" and concluded
it did not. As the property was not owned by the church
but rented by it, it would be exempt only if it qualified as
a parsonage. That opinion is therefore of no assistance here.
While in 27 O.A.G. 693, residence property owned by a
seminary and occupied rent free by instructors thereof was
considered as exempt, such dwelling properties were an in
tegral part of the institution premises and the use of them
as living quarters for instructors was incident to the main
purposes and use of the seminary premises as a whole.

Private residence property owned by the Salvation Army,
which was located away from and entirely separate and dis
tinct from its institutional buildings and furnished rent
free to its local commanding officer for his personal use as
a home, was ruled in 29 O.A.G. 250, not exempt under sec.
70.11 (4). While the opinion turned on the fact that the
commanding officer was not a pastor and therefore the
premises were not a "parsonage," there is the implied as
sumption that premises owned by a religious or benevolent
organization, which are located away from and entirely sep
arate and distinct from its institutional buildings and are
designed and used solely for the private dwelling purposes
of officers or employes thereof, are not exempt under the
general language in sec. 70.11 (4). So also in 37 O.A.G.
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537, it was ruled that private residence property owned by a
church which is not a part of, adjacent to, or in close prox
imity to, any church edifice or other building owned and
used by such church, but kept solely to be furnished rent
free to an officer or employe who was not a pastor, was not
exempt under such general provisions. As stated therein the
underlying concept is that, under the circumstances, such
use and occupancy of the premises by an oflficer or employe
as his private home is not a use thereof for religious, bene
volent or educational purposes but solely for private residen
tial purposes.
We see no difference in the language of present sec. 70.11

(4) that impels any different conclusions than reached in
these previous opinions. The analysis there made is like
wise applicable here. Furthermore, the reasoning and con
clusions therein were within the knowledge of the 1949 legis
lature, and cognizance thereof must have been what impelled
the insertion of the special language relative to parsonages
by ch. 643, Laws 1949. The legislature well knew the infer
ences previously drawn from the existence of similar specific
treatment of parsonages in the statute and therefore must
have intended that the addition of the special language of
ch. 643 would have the same effect.

It is our opinion that the premises in question are not
exempt under sec. 70.11 (4), Stats. 1945 and 1947, or as
amended in 1949 and now found in the 1951 statutes.
HHP

Taxation—Exemption—Colleges—^Residence properties
owned by Beloit College, adjoining its main campus and
furnished to faculty members as personal residences, are
exempt under the provisions of sec. 70.11 (3), Stats. 1951.

June 4,1953.
Wisconsin Department op Taxation.

Directly across the street from the area occupied by the
academic buildings and dormitories of Beloit College in the
city of Beloit, there are several dwelling houses owned by
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the college which it keeps solely for rental to and occupancy
by its faculty members as their personal residences, at a rent
that is considerably lower than the prevailing rent in the
community. The college considers the ownership of these
residence properties and such furnishing of them to its fac
ulty as necessary to operation of the college. All income
therefrom is used for its maintenance. You ask whether

these residence properties are exempt under sec. 70.11 (3),
Stats. 1951, which provides:

"70.11. The property described in this section is exempted
from general property taxes:

"(3) (a) Grounds of any incorporated college or univer
sity, not exceeding 80 acres.
"(b) The fact that college or university officers, faculty

members, teachers, students or employes live on the grounds
does not render them taxable. The leasing of land by a uni
versity or college, for educational or charitable purposes,
shall not render it liable to taxation provided the income
derived therefrom is used for the maintenance of the insti
tution or for charitable purposes."

Prior to the revision of sec. 70.11 by ch. 63, Laws 1949,

the exemption of property of colleges and universities was
included in sec. 70.11 (4), Stats. 1947, along with what is
now in sec. 70.11 (4), Stats. 1951, which, as far as it re
lated to such property, read as follows:

"70.11 The propei'ty in this section described is exempt
from taxation, to wit:

(<* * >iE

"(4) Personal property owned by any educational insti
tution having a i-egular curriculum and offering courses for
at least six months in the year * * * ; and the lands reserved
for grounds of a chartered college or university, not exceed
ing eighty acres; * * *. The leasing of land or buildings by
a university, college or school, for university, school, educa
tional or charitable purposes, shall not render them liable
to taxation, provided that all income derived therefrom be
used for the upkeep and maintenance thereof, or by the
lessor for university, school, educational or charitable pur
poses. * * *"

The first consideration in determining whether real prop
erty owned by a college is exempt is thus whether it is a part
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of the grounds of the college. While the grant of exemption
to college and university "grounds" may be broader than
the exemption of "land necessary for location and conven
ience of buildings" of educational institutions, churches,
and religious, educational and benevolent associations in
subsec. (4), that question need not be resolved here.
For property owned by a college to constitute the grounds

thereof, it is not necessary that all parts be adjoining. Parts
which might be separated by property of others would still
be a part of the grounds of the college under appropriate

cii'cumstances. Certainly, that public streets or highways
run through the grounds would in no way affect the charac
ter of any part thereof as being a part of the grounds, and
location of a small part of the grounds on the other side
of a street or highway from the principal or larger portion
of the grounds would not render the former any less a part
of the grounds. The limitation in this regard is essentially
that it shall not exceed 80 acres. In the instant case the resi

dence properties in question are clearly just as much a part
of the grounds of Beloit College as if they were located on or
were a part of the campus property that is on the other side
of the street and on which the administration and academic

buildings are located.
Considering solely the language in para, (a) of sec. 70.11

(3), Stats. 1951, mere ownership by a college or university
of property as its grounds would be sufficient to exempt it.
However, from the language in para, (b) there is the clear

inference that mere ownership is not all that is required,
and that commercial use for profit or derivation of income
of any part of the property held as the gi-ounds would dis
qualify that part from exemption.

This inferred qualification upon mere ownership as ac
cording exempt status is negative in form and operates re-
strictively, that is, that such college-owned property loses
its exemption if used for commercial purposes to produce
income, except in the case of rental for educational or char
itable purposes where the income is used for the mainte
nance of the college or for charitable purposes. In contrast,
the qualifications in subsec. (4) are affirmative in form and
are requirements which must be met in order for exempt
status to arise. Not only must it be shown that the property
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is owned by an exempt organization but that it is used ex
clusively by it and that it is necessary for the location and
convenience of the buildings thereof and is not used for
profit. Consequently, if property owned by a college is part
of its grounds it is exempt unless it is shown to be used to
produce income other than in the instances permitted by
the language in para, (b).

Other opinions of this office, such as in 27 O.A.G. 693,
that residences situated on the grounds of a seminary occu
pied rent free by instructors were exempt under sec. 70.11
(4), Stats. 1937, and 37 O.A.G. 537, that a residence owned
by a church but wholly apart therefrom and furnished rent
free to a church officer as his dwelling, is not exempt under
the same section, are of no assistance here. In the first situa
tion the premises formed an integral part of the institu
tion's buildings and were actually used by the seminary. In
the later opinion, not only was the property not owned by
the church but it was neither used by it nor necessary for
location and convenience of its buildings, and was solely
for and used as a personal dwelling by the officer. Further
more, the statutes at those times contained nothing compara
ble to the first sentence in para, (b) of sec. 70.11 (3), Stats.
1951.

Likewise the cases from other jurisdictions are not con
trolling. The weight of authority, supported by a line of
cases, which is represented by People ex ret. Thomas S.
Clarkson Memorial College v. Raggett, 274 App. Div. 732,
87 N.Y.S. 2d 491, affirming 191 Misc. 621, 77 N.Y.S. 2d 182,
affirmed without opinion, 300 N.Y. 595, 89 N.E. 2d 882, is
that residence properties owned by a college and rented to
its teachers in order to meet the demand for residential ac

commodations are being used exclusively for educational
purposes and are exempt under a general exemption statute
applicable to property of corporations organized exclusively
for educational purposes and used exclusively for carrying
out such purposes. A recent case. New Canaan Country
School, Inc. V. Town of Ne%v Canaan, (1951) 138 Conn. 347,
84 A. 2d 691, held such properties not exempt under a simi
lar statute even though the houses were furnished to teach
ers rent free during the time they remained in the employ-
ipent of the school, and due to a severe housing shortage it
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was necessary for the school to have these premises in order
to secure and retain enough teachers. The Connecticut court
refused to follow the line of cases of which the above New
York case is typical. However, none of the statutes involved
in those cases contained provisions comparable to the first
sentence in present sec. 70.11 (3) (b), Stats.

Said first sentence in para, (b) says categorically that
residence on the grounds of a college or university of its
officers, faculty, teachers, students or employes does not
render them taxable. It does not say that such residence
must be rent free or without charge therefor, and therefore
it must be that what the legislature intends thereby is that
the residence of such persons upon college grounds does not
constitute cofhmercial use that would render them nonex-

empt, regardless of whether any charge or rent is exacted
therefor. Thus, whether or not occupancy of college prem
ises is rent free, at a reduced rent, or at a full rent charge,
is of no materiality.
Most private colleges have for years provided and fur

nished a private residence on their grounds to their presi
dent or head. Likewise most, if not all, colleges own and
operate dormitories for the residence of their students and
instructors and make a charge therefor. Whether or not the
amount charged is what might be demanded if it were a
commercial operation would be hard to determine, but the
probabilities are that the amount is lower and not greater
than the out-of-pocket expense involved. These are matters
of common knowledge and the legislature in 1949 must have
been cognizant that colleges in this state for years have had
residence or dwelling properties as a part of their grounds
which they furnish to their faculty members and students,
either rent free or at a comparably lower rental than would
be charged for the same on an ordinary private rental basis.
Obviously the reason for putting the provisions of para,
(b) into this statute in 1949 was an awareness upon the
part of the drafters of the foregoing. If the legislature had
intended that exemption should only exist if such dwelling
accommodations were furnished rent free or without

charge, appropriate language to that effect would have been

used instead of the all-inclusive language which makes no
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specification respecting the amount of rent or charge
therefor.

In view of the language in sec. 70.11 (3), Stats. 1951, and
particularly that in para, (b) thereof, and the fact that this
property is clearly included within what may be termed the
grounds of Beloit College, it is our opinion that it is exempt
under said section.

HHP

Municipalities—Navigable Waters—Breakwaters and
Piers—A municipality cannot delegate to any other person
its power conveyed under sec. 30.05, Stats., to construct
breakwaters and protection piers.
A municipality has no power under sec. 30.05, Stats., to

erect a breakwater or protection pier extending any sub
stantial distance into a navigable water.

June 9, 1953.

Public Service Commission of Wisconsin.

You have asked my opinion on three specific questions
concerning the rights and powers of municipalities and
your commission under sec. 30.05, Stats., concerning the
erection of breakwaters and protection piers.

1. May a municipality under the provisions of sec. 30.05
(1), Stats., authorize a third person, such as an individual,
a boat club, a park board, or a city group, to construct the

described breakwaters or protection piers?
2. May a municipality under the provisions of sec. 30.05

(1) authorize the construction of a breakwater extending
out into the lake from the shore line, or may it authorize
only a structure located on the existing shore line or near

and parallel thereto?
3. Under the provisions of sec. 30.05 (2), Stats., is ap

proval by the public service commission required for break
waters and protection piers, or is it only required for dams
subject to the provisions of ch. 31, Stats.?
You do not give any specific state of facts to which your

questions relate and hence your questions can be given
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only general answers which will have to be interpreted and
applied to the various fact situations that may develop in
regard thereto.

Before proceeding to answer your specific questions it
appears desirable to consider the legislative history of the
statutes involved, allied provisions of the statutes, and cer
tain well established principles of water law.
The particular statutes in question read:

"30.05 Breakwaters, protection piers and dams. (1) In
all municipalities. Every municipality, except cities of the
first class, may authorize the construction, maintenance
or repair of suitaiole breakwaters and protection piers
along the shore of or, subject to the provisions of chapter
SI, dams across any lake or stream adjoining or within the
limits of such municipality, and may locate such structures
within or without such limits.
"(2) Plans and specifications. When it is deemed neces

sary to construct or repair any such breakwater, protec
tion piers or dam, a plan of such work with specifications
and estimates of the costs of the work shall be prepared
and presented to the county board of the county or the
supervisors of the town, or trustees of the village or com
mon council of the city, and when adopted shall, where re
quired, be submitted to the proper officer of the United
States or to the public service covimission for approval or
consent to construct such protection. No work shall be
done upon any such breakwater, pier or dam except in
pursuance of a plan and specifications prepared and ap
proved as aforesaid."

Sec. 30.05 (1), in substantially its present form with
the exception of the italicized language, was created by
sec. 1, ch. 293, Laws 1905.

Sec. 30.05 (2), again substantially in its present form
with the exception of the italicized language, was created
by sec. 2, ch. 293, Laws 1905.
The remaining sees. 3 through 7, ch. 293, Laws 1905,

correspond in general to the present sec. 30.05 (3) through
(7), Stats.

The provisions in sec. 30.05, referring to dams across
lakes or streams, and requiring submission to the public
service commission, were added by ch. 59, Laws 1949.
Prior to 1919 under the provisions of sec. 80.02 (1), Stats.

1917, municipalities generally had authority to establish
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and reestablish "dock or wharf lines upon navigable wa
ters." By the provisions of eh. 247, Laws 1919, this sub
section was amended by adding thereto the final sentence,
"All such lines shall conform as nearly as practicable to
the original meander lines and surveys of such waters."
Thereafter by ch. 455, Laws 1933, the powers in sec. 30.02
(1) referring to dock lines were changed to authorize mu
nicipalities to establish dock,- pier and shore lines and the
proviso in the last sentence was amended to read that
shore lines must conform as nearly as practicable to the
original shore lines. By additional provisions of ch. 455
the legislature prohibited the deposit outside of such shore
lines of any materials and provided further that all piers
must be so designed as to allow the free movement of water
underneath such piers. By ch. 335, Laws 1949, the proviso
prohibiting the deposit of material outside the shore line
was amended authorizing the public service commission to
issue a permit for structures which did not substantially
impair navigation. By ch. 712, Laws 1951, this last proviso
was further amended by the addition of the requirement
that the structure should not impair the fiow capacity of
a stream or be detrimental to the public interests.

In determining the meaning of the foregoing statutes
it is necessary for us to determine as accurately as possible
the sense in which the critical words, breakwater, pier, and
dock are used. Webster's New International Dictionary,

second edition, gives the following definitions:
Pier—"A breakwater, groin, or mole extending into

navigable water for use as a landing place; a promenade,
etc., or to protect or form a harbor. Hence, a structure
built out into the water with piles for use as a landing
place. * * *"
Breakwater—"A structure for breaking the force of

waves, as to protect a harbor or a beach."
Dock—"The slip or waterway extending between two

piers or projecting wharves or cut into the land for the
reception of ships. Colloq. A landing pier for freight or
passenger boats; a wharf. A series of slips and adjoining
wharves."
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As a further aid to the interpretation of sec. 30.05, the
following well established principles of law of Wisconsin
are material to our inquiry:

1. Title to the bed of all navigable lakes and a qualified
title to the bed of all navigable streams is vested in tiie
state and cannot be granted by the state for a private pur
pose. Milivaukee v. State, (1927) 193 Wis. 423, 441; 39
O.A.G. 230.

2. The owner of the uplands, sometimes referred to as
the riparian owner, while he does not own the lands under
lying the waters, has a property right to invade those wa
ters with structures which are in aid of navigation, such
as wharves, piers, docks, and booms, and this right cannot
be taken from him without compensation.

3. The owner of the uplands has the right to protect his
lands from erosion and may, at his peril of obstructing the
public use, and at his peril of the necessity, intrude into the
waters for the purpose of constructing works to protect
his land. 39 O.A.G. 230, 239.

We pass now to consideration of your specific questions.
1. Since it appears from the foregoing that the owner

of the uplands has the authority under the common law to
erect such structures as are reasonably necessary to protect
his property, no pei*mission from the state would appear to
be necessary in the absence of other regulatory legislation.
If the statute were construed to delegate to the municipality
power to delegate to an upland owner rights in addition to
his common law rights, there would be a serious question
whether the state's rights as owner and trustee had not
been unlawfully conveyed away. Hence it would appear
that the more plausible interpretation of ch. 293, Laws
1905, was that it was intended to authorize the named mu
nicipalities in their own right to construct and pay for
the named protection work. This conclusion is borne out
by the provisions of sees. 3 through 7 of ch. 293, which
provide the exercise of the right of eminent domain, the
creation of a special assessment district containing such

lands as will be benefited by the proposed improvement, the
assessment of benefits and damages, the payment for the
cost of any excess of damages over the benefits by negotia
ble bonds of the municipality, and the joint erection of the
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protection work by two or more municipalities acting
together.

Further, while the law seems established that the state
acting through its legislature has power to delegate to a
municipality the power to invade the bed of a navigable
water for a public purpose, there is a general rule of law
that a delegated power cannot be sub-delegated. 18 C.J.
471; 43 C.J. 211; 48 C.J. 239. Delegata potestas non potest
delegari.
In my opinion the power conveyed to municipalities by

sec. 30.05 is a power to undertake construction only on their
own account and cannot be delegated to any other person.

This conclusion, of course, is subject to any administra
tive interpretation which has been placed upon this section
by your commission or its predecessors over the course of
the years and which has not been called to our attention.

2. In seeking to determine whether the structures au
thorized by sec. 30.05 must be built along the shore or wa
ter line, or may extend any substantial distance into the
water, little help is gained from the express words of the
statute itself. A breakwater by definition could equally well
be built along the water line or extended out into the water
in the manner of a pier. On the other hand, a pier by its
very definition contemplates a structure that will extend
out into a navigable water some distance so as to reach
navigable depths. However, it is apparent on the face of
the statute, ch. 30, that the legislature has not always used
the terms breakwater, pier, and docks in their proper ety
mological sense. We refer particularly to the provisions
of sec. 30.02 (7), Stats., which refers to the construction
of docks for the protection of the hanks of navigable wa
ters. A "dock" in its primary sense is not a structure at all,
but is the slip of water into which a ship or vessel moves for
the purpose of loading and unloading. Nevertheless, in a
colloquial sense it is used to refer to the structure upon
which the unloading takes place, and is apparently so used
in sec. 30.02 (7). Again when the legislature used the term
"along the shore" in ch. 293, Laws 1905, there is no indica
tion whether it meant along the water line or considered
that the structure might extend from the water line some
distance into the water. On this point, we are not aided by
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the original provisions of the analogous sec. 30.02, author
izing the establishment of docks and pier lines, and the re
quirement that such lines shall correspond to the meander
and survey lines of the water. However, by sec. 30.02,
Stats., as amended by ch. 455, Laws 1933, the legislature
did establish a clear policy that thereafter shore lines es
tablished by any municipality must correspond as nearly as
practicable to the existing shore lines, that no materials
could be deposited on the bed of the navigable water beyond
such shore lines, and further that all piers thereafter con
structed must be so designed that the water could move
freely thereunder so that there would not be any accumula
tion of material and debris resulting in a fill on either side
of the pier. Whatever may have been the rule before that
time, after the amendment of 1933 it would appear very
questionable whether any municipality could construct any
solid structure extending out into the water without the
express permission of the legislature. Such permission was
in fact given to the city of Madison when it proposed to
construct an extensive marina or harbor in the waters of

Lake Mendota. Ch. 509, Laws 1935; ch. 414, Laws 1949.
Accordingly, it is my opinion that, since the amendment of
1933 referred to, a municipality could not safely proceed to
erect a solid structure extending any distance into the wa
ter without a specific grant of authority from the legisla
ture, and then only in pursuance of a proper public purpose.
This conclusion is not affected by the provisions of ch. 335,
Laws 1949, nor ch. 712, Laws 1951, authorizing riparian
owners to erect certain structures with the consent and

permission of the public service commission.
3. Prior to 1949, sec. 30.05, Stats., made no reference to

dams across lakes or streams or to the approval by the
public service commission of the plans for any of the struc
tures, that is, breakwaters or protection piers then named
therein. These provisions were added by ch. 59, Laws
1949, at the same session of the legislature which, by ch.
335, gave the public service commission authority to per
mit riparians to erect structures other than those in aid of
navigation. Since prior to 1949 the legislature had appar
ently assumed that the structures authorized by sec. 30.05,
Stats., were not such structures as would require the as-
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sent of the state acting through its public service commis
sion, it would appear that there is nothing in ch. 59, Laws
1949, to indicate a conclusion that such structures would
thereafter be subject to license by your commission. The
language added by the amendment of ch. 59, Laws 1949,
relates solely to dams across lakes or streams, subject to
the provisions of ch. 31, and it would appear reasonable
that approval of your commission was intended to be re
quired only for such dams. However, in view of my answer
to your second question, that is, that a municipality could
not safely proceed to erect a solid pier or breakwater ex
tending out into a navigable water without express legis
lative permission, it would appear that this question could
not arise under the existing statutes and hence it is ex
pressly left open.
RGT

Dairy, Food and Drugs—Fluoridation of Water Supply

—Sec. 97.27 (1), Stats., has no application to fluorida
tion of municipal water supplies nor to the use of such
water in the preparation of food products.

June 9, 1953.
William J. McCauley,

District Attorney,
Milwaukee County.

You state that the question has arisen in Milwaukee
county as to whether or not fluoridation of a municipal
water supply results in violation of sec. 97.27 (1), Stats.
Before commencing the discussion of the precise question

raised, some preliminary remarks are in order occasioned
by the fact that this office has received telephone calls, cor
respondence, and literature from coast to coast, apparently
submitted to us upon the misapprehension that you have
made a request requiring a ruling on various constitutional
questions such as whether or not fluoridation results in a
constitutional invasion of the right of freedom of religion
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and whether it represents a constitutionally permissible ex
ercise of the municipal police power, in addition to the
question of whether the program is wise and scientifically
sound.

Some of the material submitted is characterized by more

evangelical zeal than scientific impartiality but much of it
is well prepared and informative. All of it has been care
fully read and considered but the opinion here rendered
will not deal with the constitutional issues for two reasons.

In the first place no constitutional questions are asked and
in the second place the attorney general is mindful of the
proposition that wherever possible declarations of uncon-
stitutionality of laws and ordinances should be left to the
appellate courts. As was said in the recent case of State v.
Stehlik, (1953) 262 Wis. 642, 645:

"The exercise of the power to declare laws unconstitu
tional by inferior courts should be carefully limited and
avoided if possible. The authorities are to the effect that
unless it appears clearly beyond a reasonable doubt that
the statute is unconstitutional, it is considered better prac
tice W the couid: to assume the statute is constitutional,
until the contrary is decided by a court of appellate juris
diction." (Emphasis supplied.)

The logic of this language applies as well to the attorney
general as it does to the inferior courts.
There are occasions, of course, where the attorney gen

eral must consider constitutional questions, as when either
branch of the legislature desires his advice on the consti
tutionality of proposed bills. The legislature is entitled to
and does receive his prompt and full assistance in such in
stances, and there may be other situations as well where it
is the duty of the attorney general to raise constitutional
questions in properly representing the state, but ordinarily
such a situation should be "avoided if possible" by the at
torney general as well as the inferior courts.

With these preliminary observations we approach the
particular question you have raised. Sec. 97.27 (1), Stats.,
to which you refer reads so far as material here:

"97.27 (1) No person, fiim or corporation shall, by him
self, or by his agents or servants, manufacture, sell, ship,
consign, offer for sale, expose for sale or have in his pos-
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session with intent to sell for use or consumption within
the state, any article of food within the meaning of section
97.01, which contains * * * fluorides, fluoborates, fluosili-
cates or other fluorine compounds, or any other preserva
tives injurious to health * *

Your problem really divides itself into two phases,
whether this section precludes a municipality from fluori
dating its water supply, and whether the section prohibits
a food manufacturer from utilizing fluoridated water from
the municipal system in preparing foods for sale.

Sec. 97.27 (1) relates to foods, but by definition sec.
97.01, Stats., provides that the term "food" as used in eh.
97 includes all articles used for food or drink or condiment
by man, whether simple, mixed or compound, and all arti
cles used or intended for use as ingredients in the composi
tion or preparation thereof.
That the provisions of sec. 97.27 (1) were not intended

to apply to municipal water supplies is clearly evidenced,
however, by other and later provisions of the statutes.

Sec. 196.08 (3), Stats., relating to the fixing of utility
rates by the public service commission, provides:

"In the case of a public water utility, the commission
shall include, in the determination of water rates, the cost
of fiuorinating the water in the area served by such public
water utility, provided the local governing legislative body
in which such public water utility is situated authorizes
the fiuorination of water in the area primarily served by
such public water utility."

Sec. 66.069 (1) (a). Stats., provides in part:

"The council or board of any town, village or city oper
ating a public utility may, by ordinance, fix the initial rates
and provide for this collection monthly, quarterly or semi-
annually in advance or otherwise. The rates shall be uni
form for like service in all parts of the municipality and
shall include the cost of fiuorinating the water. * * *"

Sec. 66.071 (1) (f). Stats., relating to the city of Mil
waukee, provides in the part governing charges for the
furnishing of water to users outside the city:

"* » ♦ which charges shall include the proportionate cost
of fiuorinating the water * * *"
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This clearly implies that the city of Milwaukee may
fluoridate its water supply. It might also be added that
waterworks maintenance and operation plans are subject
to approval by the state board of health under sec. 144.04,
Stats., and that the state board of health has approved the
plans and specifications submitted by the city of Milwaukee
in connection with the installation of its fluoridation

equipment.
This brings us to the second part of your question re

lating to the impact, if any, of sec. 97.27 (1) upon the
food processor or manufacturer who utilizes fluoridated
water from a municipal water system in the course of his
operations.
Again it is our conclusion that sec. 97.27 (1) was not in

tended to apply.
Perhaps the most comprehensive study of fluoridation of

water supplies available is that published by the National
Institute of Municipal Law Officers, Report No. 140, 1952,
entitled Fluoridation of Municipal Water Supply—^A Re
view of the Scientific and Legal Aspects, by Charles S.
Rhyne and Eugene F. Mullin, Jr.

Attention is called in this report to one case under the
federal food, drug and cosmetic act where a charge of adul
teration based on the use of fluorine was involved. This
was the case of United States v. Commonwealth Brewing
Co. et at., notice of judgment No. 7926, reported in the
March 1946 issue of Notices of Judgment under Federal
Food, Drug and Cosmetic Act. It may also be found in Klein-
feld and Dunn, Federal Food, Drug and Cosmetic Act.,
1938-1949, published by Commerce Clearing House, Inc.,
at p. 310. This case was discussed in a letter dated and
publicly released May 15,1952 by Mr. William Goodrich, as
sistant general counsel, food and drug division, federal se
curity agency. He calls attention to the fact that the defend
ant itself added the fluorine to the product as distinguished
from the situation where the manufacturer uses water fluori

dated by the municipality. In the former situation the use
of fluorine was not necessary in the production of the bev
erage and its use could have been avoided by good manufac
turing practice. It was his opinion that the federal act
does not proscribe fluoridation of municipal water supplies
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and that the Commonwealth case cannot be considered as

authority for preventing a manufacturer from using fluori
dated water from a municipal supply. He also called atten
tion to the fact that congress apparently took the same
view by providing for the fiuoridation of the water supply
of the District of Columbia in its 1952 appropriations (P. L.
106, 82nd congress).
In the July 23, 1952 Federal Register, 6732, there is

printed a statement by John L. Thurston, acting federal
security administrator, under date of July 17, 1952, which

statement reads in part as follows: •

"(c) The Federal Security Agency will regard water
supplies containing fluorine, within the limitations recom
mended by the Public Health Service, as not actionable
under the Federal Food, Drug, and Cosmetic Act. Similarly,
commercially prepared foods within the jurisdiction of the
act, in which a fluoridated water supply has been used in
the processing operation, will not be regarded as actiona
ble under the Federal law because of the fluorine content
of the water so used, unless the process involves a signifi
cant concenti'ation of fluorine from the water. In the latter
instance the facts with respect to the particular case will
be controlling. (Sec. 701, 52 Stat. 1055; 21 U.S.C. 371.)"
See p. 47, Fiuoridation of Municipal Water Supply, supra.

While the federal act is couched in more general language
than sec. 97.27 (1), Stats., and mentions "poisonous or de
leterious substances" rather than specific ingredients such
as fluorine, it was considered in the Commonwealth case to
include fluorine in shipments of food in interstate commerce
and we believe the reasoning of the federal security admin
istrator is equally applicable to sec. 97.27 (1), Stats.

It is inconceivable that the legislature in enacting sec.
97.27 (1) intended to put out of business every food and
beverage manufacturer dependent upon the use of fluori
dated water from municipal sources of supply. Huge quan
tities of water are needed in many of these processes and
the only available source of water in the vast majority of
cases is the municipal supply. As a matter of fact, it would
be impossible in many instances for the user to drill his
own well since the use of large capacity wells may be cur
tailed under sec. 144.03, Stats., by the state board of health
if public water supplies are impaired.
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Sec. 97.27 (1) is a penal statute, violation of which is
punishable under sec. 97.72 (3) by fine or imprisonment
or both. While criminal statutes should be liberally con
strued to effect the obvious legislative purpose, they are

nevertheless strictly construed to exclude acts not clearly
within the legislative purpose. State ex rel. Skinners v.
Grossman, 213 Wis. 135.

Sec. 97.27 (1) had its genesis in ch. 33, Laws 1905. It
reads now substantially the same as it did then. This was
long before the fluoridation of municipal water supplies,
which is a very recent development, having been com
menced at Grand Rapids, Michigan, in January 1945. See
Fluoridation of Municipal Water Supply, supra, at p. 6. On
the other hand, sees. 66.069 (1) (a), 66.071 (1) (f) and
196.03 (3), Stats., insofar as they relate to fluoridation of
city water supplies, had their origin in chs. 325, 327 and
328, respectively. Laws 1949. Presumably the legislature
was aware of the existence of sec. 97.27 (1) when it enacted
these later provisions and of the commonly known fact that
nearly all of the large food processing or manufacturing
concerns are dependent upon municipal water supplies.

Another circumstance that might be mentioned in con
sidering sec. 97.27 (1), although by no means controlling,
is the fact that the prohibited ingredients such as fluorides,
fluoborates, fluosilicates or other fluorine compounds are fol
lowed by the words "or any other preservative injurious
to health." This indicates that the legislature was aiming
at injurious ingredients added by the manufactui'er for pre
servative purposes rather than at fluorides added to public
water supplies under the supervision of public health agen
cies to aid in the prevention of, and to reduce the incidence
of, dental caries. As the food and drug division of the fed
eral security agency has said, the two situations are not
analogous.

It might also be added in closing that a bill has been in
troduced in the 1953 legislature, No. 88 A., which provides
that sec. 97.27 shall not be construed to prohibit the treat
ment of municipal water supplies with fluorides under the
supervision or with the approval of the state board of
health, nor the sale of food containing such fluoridated wa
ter as an ingredient. The passage of this bill would, of
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course, eliminate all doubts on the subject. However, for
the reasons hereinbefore stated, and even in the absence of
such clarifying legislation, it is concluded that sec. 97.27 (1),
Stats., is not applicable to a municipality fluoridating its
water supply nor to a food processor or manufacturer who
uses such water in the preparation of his product
WHR

Statutes—Validity—Physicians and Surgeons—Chiro-
'praetors—Naturopathy—Bill No. 640, S., and substitute
amendment No.l, S., of the 1953 legislature, relating to ex
ceptions in the regulation of chiropractic as it applies to
the practice of naturopathy, are of doubtful validity.

June 11,1953.

The Honorable, The Senate.

On June 9, 1953 the senate adopted Resolution No. 20, S.,
requesting an opinion from the attorney general prior to
June 11, 1953 on the constitutionality of Bill No. 640, S.,
and substitute amendment No. 1, S. ■

Bill No. 640, S., creates sec. 147.14 (5), Stats., to read:

"Nothing in this chapter shall be so construed as to in
any way or manner restrict or prohibit the practice of
naturopathy by any person licensed under s. 147.23, pro
vided he presents to the board a certificate of affirmation
from a legally established naturopathic association, institu
tion, or organization, signed by the president and secretary,
certifying that the applicant is of good moral and profes
sional character, a graduate of a duly chartered and reputa
ble naturopathic college, and that he has qualified as a pro
ficient doctor of naturopathy by passing the required exam
ination leading to membership in the Wisconsin naturo
pathic association, incorporated."

Substitute amendment No. 1, S., creates sec. 147.23 (9m),
Stats., to read:

"Nothing in this chapter shall be so construed as to in
any way or manner restrict or prohibit the practice of
naturopathy by any person licensed under this section, pro-
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vided he presents to the board a certificate of affirmation
from a legally, established naturopathic association, insti
tution, or organization, signed by the president and secre
tary, certifying that the applicant is of good moral and pro
fessional character, and a graduate of a duly chartered and
reputable naturopathic college."

Because of the time limitations imposed by the request
it was impossible to do so thorough a job of legal research
on the subject as is consistent with the standards we try to
maintain.

The first question that suggests itself is whether the pro
posed statute may be void because of indefiniteness and un
certainty. A statute may be declared inoperative and void
for uncertainty in the meaning thereof. 50 Am. Jur. 484;
State ex rel. Rusting v. Board of State Canvassers, 159
Wis. 216; Eichman v. Buchheit, 128 Wis. 385.
No attempt is made in the bill to define what is meant by

the practice of naturopathy.
This might not be objectionable if naturopathy had a well

defined meaning as for instance has been accorded to chiro
practic by the courts. There are for example nearly two
dozen cases digested in Vol. 7, "Words and Phrases," on
the subject of chiropractic, which in general define it as a
system or the practice of adjusting the joints especially of
the spine by hand for the curing of disease. See also 21
O.A.G. 646 and 39 O.A.G. 308, 310-11.
Naturopathy on the other hand is defined very vaguely

where it is defined at all. In Ex Parte Gerber, 57 Cal. App.
141, 206 P. 1004, it was considered to be a process or sys
tem whereby remedies for disease are discovered and
whereby they are applied to the healing of disease. This
could include almost anything and would lead to well nigh
hopeless conflict with other portions of ch. 147, which is
commonly referred to as the medical practice act. Such an
irreconcilable conflict may result in invalidity. 50 Am. Jur.
484.

Naturopathy has also been considered to include treating
the sick by the use of light, air, water, clay, heat, rest, diet,
herbs, electricity, massage, Swedish movements, suggestive
therapeutics, chiropractic, magnetism, physical and mental
culture. Millsap v. Alderson, 63 Cal. App. 518, 219 P. 469.
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Many drugs consist of herbs or are derived from herbs,
e.g., digitalis, which consists of the dried leaves of the com
mon foxglove and which is used by medical men as a cardiac
stimulant. Belladonna is another illustration, this being a
highly poisonous plant that has its medical use in dilating
the pupil of the eye. It is also used as an antispasmodic, as
a cardiac and respiratory stimulant, and in addition it has
various other uses.

Without by any means attempting to cover the field, an
other and final illustration of the use of plants medicinally
is found in the case of ergot, a fungus which develops on rye
plants. It causes powerful uterine contractions and its inju
dicious use during labor is exti-emely dangerous. It is used
in inducing abortions, and in addition it has proper uses for
cerebral or spinal congestion.
On the other hand other cases seem to emphasize drug-

less treatment of disease as being the basis of naturopathy.
See State Board of Medical Registration and Examination v.
Scherer, 221 Ind. 92, 46 N.E. 2d 602; Perry v. Larson (D. C.
Fla.) 25 F. Supp. 728. Thus there is a conflict among the
definitions as to what is properly included in the practice
of naturopathy.

Moreover, there may be an irreconcilable conflict between

the scope of the provisions of Bill No. 640, S., and substitute
amendment No. 1, S., as contrasted with other provisions of
the medical practice act governing the prescribing of drugs
insofar as they may be derived from herbs or plants. Also
a question of the propriety of the classification is raised,
in that candidates for licenses to practice medicine are re
quired to meet very stringent educational qualifications and
demonstrate their fitness to prescribe drugs by examinations
given by the state board of medical examiners, whereas it
is possible that the naturopath might be free to prescribe
drugs, some of them highly dangerous, occurring in nature
with no more safeguard to the public so far as substitute

amendment No. 1, S., is concerned, than a cei'tificate from

a "legally established naturopathic association^ institution
or organization," which again raises a fuii;her question of
vagueness and indefiniteness.
What is such a "legally established naturopathic associa

tion, institution or organization"? Does it mean legally es-
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tablished in Wisconsin, or may it be from any other state
or foreign country? If such groups in foreign countries are
to be recognized, is there any limitation as to which coun
tries qualify, and if any standards are to be applied, what
are they? If there are answers to these questions, they are
too vague to be readily discernible and applied by those
charged with the enforcement of ch. 147.

Other constitutional questions might be raised and ex
plored, but because of the time limitations involved, any
thing like a full and complete job of legal research or analy
sis is out of the question. Without attempting to pass upon
the matter with any degree of finality we conclude this dis
cussion with the observation that for the reasons above

stated, if for no other reasons, there may be strong doubts
as to the validity of Bill No. 640, S., and substitute amend
ment No. 1, S.
WHR

Counties—Fairgrounds—Where a part of land and build
ings constituting fairgrounds is owned by county and part
by fair association, sees. 59.07 and 59.69, Stats., authorize
an agreement between the two whereby title to the portion
owned by the fair association would be conveyed to the
county in consideration of $1 and a lease of the entire fair
grounds to the fair association which would provide either
that the fair association run the fair and all other activities
on the fairgrounds or that the association run the fair only
and the county board run all other activities thereon.

June 17, 1953.

Herbert J. Mueller,

District Attorney,
Wiiinebago County.

Your request for an opinion contains the following state
ment of facts:

''The Wiiinebago County Fair Grounds comprise approxi
mately 26 acres, totally fenced in. The fee title to approxi
mately 20 acres is in Winnebago County, and to the balance
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of approximately 6 acres in the Winnebago County Fair
Association, a non-profit corporation. The Fair Grounds
contains the tjrpe of buildings usually found in such places,
some of which are on the 20 acres of land belonging to the
county, and some on the 6 acres belonging to the Association.
"For years past Winnebago County has appropriated

funds for the erection of buildings and for the maintenance
thereof. The Fair Association conducts the Fair and also
leases out certain buildings during the summer and winter
for storage space, as well as leases out the area for other
activities.
"From time to time there has been some disagreement as

to the management of the grounds. Negotiations are now
under way whereby the Fair Association is willing to trans
fer all of their lands and buildings to Winnebago County
for a consideration of one dollar, upon condition that Win
nebago County give the Fair Association a lease for a defi
nite period of years, and permit them to conduct the Fair,
as well as the other activities when the Fair is not in
session."

Upon the basis of the foregoing statement, you have sub
mitted the following questions:

"1. Is a transaction as outlined above legal and within
the law?
"2. Would it be legal for Winnebago County to accept

the lands and buildings from the Fair Association and give
them a lease for a certain number of years and permit them
to run the Fair as well as other activities during the year?
"3. Would it be legal for Winnebago County to accept

the lands and buildings as outlined above and permit them
to run the Fair only, and Winnebago County Board run the
other activities during the time the Fair is not in session?"

Winnebago county contains a population of approxi
mately 91,000.

Sees. 59.07 and 59.69, Stats., provide:

"59.07 The county board of each county is empowered
at any legal meeting to:
"(1) Make such orders concerning the corporate prop

erty of the county as they may deem expedient.
"(2) Make such leases (including oil and gas leases),

contracts or other conveyances in relation to lands acquired
for public purposes as in their discretion are in the interest
of the public welfare.

«9fc 4e
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"(6) Represent the county and have the care of the
county property and the management of the business and
concerns of the county in all cases where no other provision
is made."

"59.69 Land upon which to hold agricultural and indus
trial fairs and exhibitions may be acquired by county boards
and improvements made thereon as follows:

"(2) In counties containing more than fifty thousand
and less than three hundred thousand population, by gift,
purchase or land contract, * * * and the board may grant
the use thereof from time to time to agricultural and other
societies of similar nature for agricultural and industrial
fairs and exhibitions, and such other purposes as tend to
promote the public welfare * *

In the case of Coming v. Patton, 236 Ala. 854, 182 So.
39, 40, it was held:

"* * * Indeed, the action of the board, when acting within
its authority as to the nature, terms, price, etc., of the lease,
is largely within its discretion, and in the absence of fraud,
corruption or unfair dealing their action will not be dis
turbed. Board of Revenue of Covington County v. Merrill,
193 Ala. 521, 68 So. 971."

In the case of Ldndburg v. Bennett, 117 Neb. 66, 219
N.W. 851, the court stated:

"This is an equity suit in which the district court de
creed that a ♦ * * lease of certain real property made by the
county * * * was invalid. * * *

l<% Hi 4:

"The lease is conditioned upon the payment of an ade
quate annual rental with an agreement for valuable and
permanent improvements to be made by the lessees who
covenant to pay taxes and assessments of every kind. Upon
failure of the lessees to perform its covenants the term ends.
* * * At the end of the term the improvements will belong
to the lessor. There was no fraud in its procurement. It was
a lease and not a sale and was made on behalf of the lessor
within the authority of the law. When so made we cannot
interfere with the powers of the board. To substitute our
discretion for theirs would usurp functions not committed
by the Constitution to the judicial department of our state
government."
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Neither sees. 59.07 (2) nor 59.69 (2), Stats., restrict
the consideration or term of the lease. In my opinion sec.
59.69 (2) authorizes the county to accept the contemplated
conveyance from the Winnebago county fair association and
to lease the 26 acres with the buildings thereon back to said
association for the purpose of having the lessee hold an ag
ricultural fair thereon.

All of the terms of the proposed lease have not been
furnished and I do not know what other activities might
be conducted on the property when the fair is not being
held. However, if the county board, in its discretion, de
termines that the purposes for which the property would be
used by the lessee would tend to promote the public welfare,
it is my opinion that a court would be very unwilling to dis
turb the decision of the county board. Hence, in my opinion,
each of your three questions should be answered in the
affirmative.

JEW

Public Assistance—Medical and Hospital Care—State
Reimbursement to County—Reimbursement to a county may
be made by the state under sec. 49.04, Stats., for hospital
treatment, only where such treatment was given as relief
under authorization of the local agency designated by stat
utes to administer relief.

June 17, 1953.
State Department of Public Welfare.

You have asked three questions with respect to the fol
lowing statement of facts:

"An investigation conducted by a county employee who
was not a member of the staff of the Milwaukee County
Department of Public Welfare on August 9, 1951 at the
request of Milwaukee County Hospital indicated that the
recipient of medical care was employed by S. L. London
and was receiving $140 a month plus shelter. His budget
amounted to $80.05 per month and the conclusion reached
was: 'The income indicates that they are in a position to
pay for all hospital expenses involved. Worker feels that
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the M.'s are quite capable of paying the per capita rate at
the Milwaukee County Hospital.' Milwaukee County through
its Collection Department collected $50 on the account of
the recipient and then being unable to make further collec
tion recommended that the Milwaukee County Department
of Public Welfare present a claim to the State Department
of Public Welfare for reimbursement under section 49.04."

Your questions are:

1. In order to make medical care furnished by the Mil
waukee county hospital a relief charge under sec. 49.02
and thus chargeable to the state under sec. 49.04, is it neces
sary that such medical care be authorized in advance by the
authorities responsible for the furnishing of relief?

■ 2. Can any authorities other than the Milwaukee county
department of public welfare lawfully authorize the furnish
ing of relief under sec. 49.02?

3. If medical care in the Milwaukee county hospital is
authorized by a county employe other than a member of
the staff of the Milwaukee county department of public
welfare authorized to furnish relief under sec. 49.02, does
subsequent ratification of such grant by such county depart
ment of public welfare make the grant of relief a lawful
relief charge under such section?

All your questions are dependent almost entirely upon
statute and statutory interpretation. As the supreme court
pointed out in Carthaus v. Ozaukee County, 236 Wis. 438,
441, 295 N.W. 678, the use of public funds for medical treat
ment of individuals requires statutory authorization and
strict adherence to the conditions of the authorizing stat
utes, because:

"* * * The obligation to pay primarily rests upon the in
dividual who had the benefit of the treatment and the hos
pital services. It is a debt which should be paid by the
individual. * * *"

Similarly, the right of a governmental agency to re
cover from any other branch of the government for assist
ance it has given is dependent upon the existence of statu
tory authorization and upon strict compliance with statutory
conditions, because, as pointed out in Holland v. Cedar
Grove, 230 Wis. 177,188-189, 282 N.W. Ill:
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* * There are no equities between municipalities in
respect to caring for and supporting paupers. The whole
matter being purely and strictly statutory, there is no lia
bility where a statute imposes none. * * *"

The principle is no less applicable with respect to claims
by municipalities for reimbursement from state funds than
as between one municipality and another.
The case of Milwaukee County v. Green Bay, 249 Wis.

90, 23 N.W. 2d 487, establishes that expenditures made by
the municipality for medical treatment to a person entitled
to relief may be recovered, under our statutes, from another
branch of the government, under certaiit circumstances.
The statute authorizing recovery from state funds is sec.

49.04. That statute imposes a number of conditions which
must be met before state funds can be used to reimburse
counties.

The relief must have been given for a "dependent" per
son, defined in sec. 49.01 (4), Stats., as being one "without
the present available money or income or property or credit,
or other means by which the same can be presently obtained,
sufficient to provide the necessary commodities and serv
ices." The specific factual situation which you submit does
not appear to involve a "dependent" person within the fore
going definition; but since the question of dependency is an
issue of fact the determination of which may be affected by
any one of innumerable contributing factors, we assume you
desire a response to your three specific questions on the hy
pothesis that the person to whom the medical assistance was
given might properly have been found to be a dependent
person eligible for relief.
On the basis of such assumption, your first question is

whether the medical aid, in order to be compensable, must
originally have been given as relief, upon authorization by
the local officials responsible for furnishing relief.

Sec. 49.04. (1), Stats., authorizes the state to reimburse
counties only for "relief."

According to sec. 49.51 (2) 6, relief is to be administered
in populous counties by the department of public welfare,
under the jurisdiction of the county board of public wel
fare. The suggestion has been made that the director of
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county institutions has authority, as chief executive officer
of the department of public welfare, to issue relief, because
he is superior to, and charged with the appointment of, the
director of public welfare. I do not believe that the duties
assigned to a particular officer by statute can be performed
by another officer merely because the appointment to the
first is vested in the latter. To use an extreme example, it
would probably not be contended that the governor might
exercise the powers of a judge merely because he has the
right to appoint the judge.

If it were not for the specific provisions of sec. 49.51 (2)
6, vesting administration of relief in the department of pub
lic welfare, sec. 46.21 (3), Stats., might be construed as au
thorizing the director of institutions and departments to
administer relief directly. In view of the specific provisions
of sec. 49.51 (2) 6, however, such a construction would re
sult in conflict. Statutes are construed to avoid conflict

wherever possible, and to that end specific provisions are
ordinarily held to prevail over more general provisions with
respect to the specific subject matter covered.
The legislature presumably would not have provided for

separate positions had it not believed the duties of each to
be so distinct as to require segregation.

Since the furnishing of relief is strictly a statutory mat
ter, assistance from public funds may be provided, so as to
fall within the statutory term "relief," only by those officials
authorized by statute to administer it. While sec. 49.02,
Stats., places the obligation to furnish relief upon munici
palities and counties, the administration in populous coun
ties is specifically vested by sec. 49.51 (2) 6 in a designated
agency. I find no authority for an agency other than that
designated in the statutes to grant relief, at least in the
form in which that term is used in sec. 49.04, so as to entitle
the county to reimbursement from state funds.

Credit extended to an individual does not automatically
become relief because the bill becomes uncollectible. The

eligibility for relief is to be determined as of the time it is
issued and not under circumstances as they may exist at a
later date.

The point has also been raised that the authority of a
county to provide hospitalization for treatment of depend-
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ent persons under sees. 49.16 and 49.17, Stats., automati
cally entitles the county to reimbursement for hospitaliza-
tion given in such an institution. The specific provisions
of sees. 49.16 and 49.17 make it clear that the legislature
did not so intend. It provided in sec. 49.17 (1) that "any
person" might be admitted to the hospital "upon such tei-ms
as may be prescribed by the board" and that if such per
son or his relatives are unable to pay for his care he "may
be admitted" as a charge of the municipality of his legal
settlement or the county if he has no legal settlement, but
only upon approval of the proper officials of the county or
municipality to be charged, except as provided in sec. 49.17
(2). Nothing in sec. 49.17 authorized charging such hos
pital expenses to the state. Subsec. (2) says that the "actual
cost" for hospitalization and treatment rendered a "relief
recipient" shall be recoverable pursuant to sec. 49.11, Stats.
Sec. 49.11 does not provide for recovery from the state.
In order to obtain recovery from the state, the county must

bring itself within the provisions of sec. 49.04, Stats.,
which provides for reimbursement only for "relief." I am
of the opinion that in order to entitle the county to reim
bursement for medical assistance given an individual, it

must be established that such assistance was given in the

form of "relief" in the first instance and authorized by

such officials or agencies of the county as the statutes desig

nate for administration of "relief."

Your second question is whether any authorities other
than the Milwaukee county department of public welfare
may authorize the furnishing of relief under sec. 49.02,
Stats.

Since the statutes specifically designate that department
as the agency to administer relief, I believe your question
must be answered in the negative. It is stated in 41 Am.
Jur. 696:

"The officers of the poor where the alleged pauper is
living must determine in the first instance whether he is
really a pauper. In this connection their action is (juasi-
judicial in its nature, and their powers may not be dele
gated to others. * * *"
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While not directly passing on the point, the following
words of the court in Holland v. Cedar Grove, 230 Wis. 177,
181-182, are significant:

"While the question does not seem to have been con
sidered in this state, it has been held in other jurisdictions
under statutes similar to sub. (1) that the state commits
to the municipal authorities the qwost-judicial duty of de
termining first whether the person is in need of relief, and,
second, what amount should justly be allowed for relief.
It has been held that where they act in good faith and
without abuse of discretion their action is not subject to
review. Hardin County v. Wright County (1885), 67 Iowa,
127, 24 N.W. 754; Board of Commissioners of Warren
County V. Osburn (1892), 4 Ind. App. 590, 31 N.E. 541;
Wood V. Boone County (1911), 153 Iowa, 92, 133 N.W.
377, 39 L.R.A. (N.S.) 168."

Your third question is whether subsequent ratification
by the proper officers could render hospitalization, not in
the first instance issued as relief, eligible for reimburse
ment.

While ratification may sometimes cure a failure to take
procedural steps, that cannot be done where the proce
dural steps are a condition precedent to the acquisition of
a right by the ratifying agency. A public officer may not
pay funds out of the state treasury without clear statutory
authorization. Sec. 49.04, Stats., authorizes payment only
where it is in the form of reimbursement for "relief."
Relief may be issued only in strict conformity with statu
tory authorization.

It probably should be noted that there are additional
conditions in sec. 49.04 for reimbursement from state funds,
which are not here discussed because they are unnecessary
to the conclusion reached. In addition to complying with
the statutory provisions relating to administration of re
lief, a county must, in order to obtain reimbursement from
state funds, comply with the provisions of such rules and
regulations governing notification of reimbursement
charges, the relief to be provided, the presentation of claims
for reimbursement and other matters necessary to the pro
vision of relief, as the state department of public welfare
is authorized under sec. 49.04 (2) to promulgate. Further
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statutory prerequisites are set out in sec. 49.04 (3). It
was impliedly held that compliance with statutory provi
sions relating to notice is essential to recovery of relief by
one municipality from another, in Holland v. Cedar Grove,
230 Wis. 177, 183. The court there commented that it would
consider the matter "as if all of the requisite statutory
notices had been given when and as required."
BL

Public Assistance—Assignment of Cause of Action—
county department of public welfare has authority to re
quest assignment of a cause of action inuring to one seek
ing relief, as a condition of granting relief, only in cases
where assignment of such cause of action is necessary to
render the assignor eligible to receive relief.
In cases where assignment of a cause of action can prop

erly be demanded under sec. 49.06, Stats., the prosecution
of an action under such assignment would fall within the
duties of the district attorney.

June 17, 1953.
John M. Potter,

District Attorney,
Wood County.

You ask several questions with respect to medical ex
penses paid by your county under sec. 49.02, Stats., on be
half of indigent persons involved in automobile accidents.
Your first question is: Does the county department of pub

lic welfare have the right to request an assignment of any
cause of action inuring to the indigent person for medical
expenses arising as a result of such accident?
Your second question is: Does sec. 49.06, Stats., entitle

the county department of public welfare to request the
assignment of any cause of action inuring to such indigent
for pain and suffering, permanent and temporary disability,
and other damages resulting from such accident?
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The opinion was given in 21 O.A.G. 596 that a county
might not require a needy person, as a condition of relief,
to contract to reimburse the county and to convey property
as security. The opinion was based on the statutory pro
visions as they then existed; but it was pointed out there,
as well as in 28 O.A.G. 135 and 31 O.A.G. 40, that what
ever authority any county or municipality has with respect
to obtaining reimbursement for relief is dependent upon
statute. The following excerpt appears at 31 O.A,G. 42:

"* * * The legislature may require local governmental
units to give relief upon such conditions as it sees fit, and
neither any obligation nor any right of a governmental
agency in respect to public relief exists independently of
statute. Holland v. Cedar Grove, 230 Wis. 177; Patrick v.
Baldwin, 109 Wis. 342.
"It is also a fundamental concept of law that a county

has no powers except as created by statute, either ex
pressly or by necessary implication. Spaulding v. Wood
County, 218 Wis. 224, 228; Frederick v. Douglas County,
et at, 96 Wis. 411. In accordance with these well established
rules, it is fatal to the existence of any right claimed by a
county if statutory authorization is lacking. It is doubt
less true, as stated in 48 C. J. 520, that it is not contrary to
public policy for a pauper to indemnify public authorities
for his support; but that rule has no bearing on the ques
tion of authority of subordinate governmental agencies,
whose powers are grounded in statute, to require or accept
such indemnity."

See, also, 41 Am. Jur. 714-715.
The county, under the rules quoted, would have no au

thority to require assignment of causes of action inuring
to persons to whom relief is given, except as that may be
authorized by the provisions of sees. 49.06 and 49.08, Stats.
The pertinent provisions read:

"49.06 * * * No applicant for relief shall be required to
assign such equity or insurance policy as a condition for
receiving relief. Where persons are not in fact dependent,
as defined by this chapter, but who, if they converted their
limited holdings, real or personal, would, by reason of a
fallen market or by reason of economic or other conditions,
be required to suffer a substantial loss, then and in that
event such persons shall be permitted, by proper assign
ments to the county or municipality, to render themselves
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qualified to receive relief. The county or municipal agency
may sell, lease or transfer the property, or defend and
prosecute all actions concerning it, and pay all just claims
against it, and do all other things necessary for the pi"o-
tection, preservation and management of the property.

"49.08 If any person at the time of receiving relief un
der sections 49.01 to 49.17 * * * or at any time thereafter,
is the owner of property, the authorities charged with the
care of the dependent * * * may sue for the value of the
relief from such person or his estate. * * *"

Under the provisions of sec. 49.06 a county may accept
assignments where necessary to render the owner quali
fied to receive relief.

Under the rule of Lehmann v. Deuster, 95 Wis. 185, 70

N.W. 170, 37 L.R.A. 333, 60 Am. St. Rep. Ill, a cause of
action for personal injuries has been made assignable by
the provisions of sec 331.01, Stats.

Sec. 370.01 (27), Stats., indicates that the term "personal
property" shall include "things in action" as well as goods
and chattels. While the term "personal property" is not
used in sec. 49.06, we believe the definition in sec. 370.01
(27) is indicative that the legislature intended the term
"holdings, real or personal" to cover causes of action.

The legislature has dealt expressly in sec. 49.06 with
circumstances under which assignments might be taken,
and in sec. 49.08 has authorized recovery of the value of

relief. These express provisions signify that the legislature
did not intend counties or municipalities to request assign
ments to secure repayment of relief which the statutes ob
ligate them to grant, except under the conditions specified.

Sec. 49.06 authorizes a county or municipality to accept
assignments of property from applicants for relief only
where that is necessary to render the applicants "qualified
to receive relief."

If the person to be relieved is "without the present avail
able money or income or property or credit, or other means

by which the same can be presently obtained" to provide
the necessary medical and surgical treatment, he is a "de
pendent person" within the meaning of sec. 49.01 (4),
Stats., and the county or municipality is obligated by stat
ute to furnish relief. Unless the cause of action constitutes
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"credit" or "other means" by which money or income or
property can be presently obtained, it would not be within
the definition of holdings which an applicant could be re
quired to assign under sec. 49.06. If the cause of action is
a source from which "credit" or "other means" can be pro

cured to cover hospital or medical treatment, the owner is
not eligible for relief; and the county should not pay the
medical expenses unless the conditions are present which
are described in sec. 49.06.

Under sec. 49.06, it is my opinion that the county depart
ment of public welfare has authority to request an assign
ment of a cause of action, prior to the granting of relief
{whether the cause be for medical expenses or for pain,
suffering, disability or other damages), only if such cause
of action is a means by which its owner might obtain the
wherewithal to meet his medical and surgical expenses. In

such case assignment might be requested prior to the grant
ing of relief, in the circumstances described in sec. 49.06.

After relief is granted, sec. 49.08 gives the county a claim
for recovery out of any property the relieved person may
have or subsequently acquire. The claim may be enforced
by any appropriate means. The collection of the claim may

be effected through voluntary payment or transfer of prop
erty. That might involve assignment of a cause of action.

Your third question: If such an assignment of the causes
of action can be demanded and accepted by a county de
partment of public welfare, would the prosecution of such
civil actions fall within the scope of the duties of the dis
trict attorney?

The answer to this question should be in the affirmative.
Sec. 59.47 (1), Stats., requires the district attorney to prose
cute all civil actions in the courts of his county in which
the county is interested or a party. If the county became
the owner of a cause of action, it would be a party to, and
interested in, the action brought for its enforcement. The
welfare department of the county has no corporate entity
separate and apart from that of the county which would
enable it to sue or be sued in its own name, and so the suit
on a cause of action taken by it would have to be in the name
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of the county. See 25 O.A.G. 549 for a discussion of the
functions of the district attorney in connection with civil
suits in which the county is interested.
BL

Public Assistance—Old-Age Assistance—A county admin
istrator of old-age assistance may release an old-age assist
ance lien only under the circumstances provided in sec.
49.26 (8), Stats. If a lien is to be released to permit sale
of the realty in administration proceedings, that should be
done by order of the county court under the conditions pre
scribed in sec. 49.26 (5), Stats.

Authority to compromise an old-age assistance claim se
cured by lien on a joint tenancy interest may be exercised
only by the officials and in the manner prescribed by sec.
49.26 (3), Stats., in the absence of circumstances which
would warrant the administrator to grant a release under
sec. 49.26 (8), Stats.

June 18, 1953.
John E. Armstrong,

District Attorney,
Juneau County.

You have asked two questions arising in connection with
liens for old-age assistance under sec. 49.26, Stats. Your
first question is in connection with the following set of
facts:

"A situation has arisen in the probate of the estate of
an old-age assistance recipient, where the administrator
desires to have the old-age assistance lien released from
the real estate prior to the sale in order to facilitate the
sale and remove possible objections to the title. It seems
undisputed that the sale will in no way bring nearly enough
funds to equal the amount paid in old-age assistance, ei
ther before or after the expenses of administration are
paid."
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You ask whether the county welfare director has au
thority to release the lien prior to the time the residue of
the estate is paid to the county treasurer pursuant to sec.
49.26 (8), Stats.

It was indicated in 29 O.A.G. 221 that this could be done

if such conditions were imposed that collection of the lien
would not be jeopardized. There have, however, been some
statutory changes since that time.

Sec. 49.26 (8), Stats., expressly provides that the county
agency of the lienor county may release the lien as to all
or any part of the real property of the beneficiary of old-
age assistance when it "is satisfied that collection of the
amount paid as old-age assistance will not thereby be jeop
ardized or that the release of the lien in whole or in part
is necessary to provide for the maintenance of the bene
ficiary, his spouse, or minor children, or incapacitated adult
child." Similar provisions were contained in sec. 49.26 (4),
Stats., at the time the opinion in 29 O.A.G. 221 was given.
There has since been enacted, however, the following pro

vision in sec. 49.26 (5), Stats.: "The county court may order
sale of such realty free and clear of the lien and tiie lien
shall attach to the net proceeds of such sale after taxes,
prior incumbrances and the costs of the sale have been de
ducted." The power so granted is to the court, not to the
judge. This provision was referred to in connection with
other aspects of the enforcement of old-age assistance liens
through administration proceedings, in 41 O.A.G. 300. Since
the statute now makes express provision for release of the
lien by the county court when the property is being sold
in administration proceedings, I believe the lien could be
released only by order of the court where the sale is being
carried out in such proceedings. A specific legislative grant
of authority to a designated agency tends to negate the
existence of such authority in other agencies.

If a lien is released by order of the court, the statute
makes express provision that it shall attach to the net
proceeds. That would enable the county administrator to
carry out his powers and duties in connection with objecting
to any deduction from the proceeds which he believes to be
unjustified.
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You have also submitted another factual situation:

"In another case involving an old-age assistance lien, a
surviving joint tenant seeks a release of such lien for a
nominal amount (in comparison to the amount of old-age
assistance furnished) on the grounds that: the old-age as
sistance recipient furnished no funds for the purchase of
the property; that the property was put in the recipient's
name (jointly with others) for 'sentimental' reasons; that
the mortgage ($500 mortgage, $1200 purchase price) was
satisfied entirely by the surviving joint tenant; that the
survivor made various improvements and repairs to the
property involving considerable expense; that the survivor
made considerable contributions to the support of the re
cipient all during , the time of his receiving old-age
assistance.

You ask whether, under such circumstances, the county
welfare director has authority to compromise the claim and
give a release under sec. 49.26 (8), Stats.
As pointed out in 29 O.A.G. 221 the authority of the

county administrator to release the statutory lien depends
on the existence of the conditions specified in the statute.
In the case you have specified, the purpose of the release
is not to provide for support for those dependents enumer
ated in the statute; nor could it be said that collection of
the amount paid as old-age assistance would not be jeop
ardized by the release, since preventing collection appears
to be one of the purposes of seeking the release.
The question of compromising claims for old-age assist

ance is discussed in 30 O.A.G. 480. There have been some

changes in the law since that opinion was written, but I
find no statutory provision which would authorize the
county administrator to release the lien or compromise the

claim under the circumstances you have described. Sec.
49.26 (3), Stats., requires the district attorney to take "the
necessary proceedings and represent the county in respect
to any matters under this section." The subsection further
provides that the county board may authorize the district
attorney to compromise the payment of claims which he has
been authorized to handle "with the approval" of the county
agency designated by the board. The further condition is
imposed that the compromise shall be made "only when
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the collection of the full amount would produce undue hard
ship upon the debtor or the debt is uncollectible."
The case of Goff v. Yauman, 237 Wis. 643, 298 N.W. 179,

holds that realty in which an old-age assistance beneficiary
had a joint tenancy interest is subject to lien for the assist
ance granted, enforceable on the death of the beneficiary.
If the beneficiary in the case you submit Had legal title to
the real estate in joint tenancy, his interest is subject to the
statutory lien. Under the circumstances you have described,
it does not appear that statutory grounds exist under which
the administrator might release the lien without payment
of the value of the decedent's interest.

BL

Statutes—Construction—Schools and School Districts—

Dissolution by Neglect to Operate School—Nonresident Tu
ition—As amended by ch. 127, Laws 1953, the 2-year pro
vision in sec. 40.08 (1) (foimerly sec. 40.33 (1)), Stats.,
does not include nonoperation prior to the effective date of
such amendment.

Except where there is specific provision therefor, sus
pended school districts may not levy taxes or expend funds
for nonresident tuition or transpoi'tation, and the parents
of children therein will be required to pay for or furnish
the same.

June 30, 1953.

George E. Watson,
State Superintendent,

Department of Public Instruction.

Ch. 127, Laws 1953, which took effect May 15, 1953,
amended the provisions of sec. 40.33 (1) (previously re

numbered sec. 40.08 (1) by ch. 90, sec. 35, Laws 1953) by
inserting the words "opei-ate a school" in place of the pre

vious language "furnish schooling." The language relating
to the mechanics of attachment is also changed. You ask



186 Opinions of the Attorney General

whether this 2-year period of nonoperation includes time
prior to the effective date of this amendment or only years
of nonoperation subsequent to said effective date.

Prior to this amendment the provisions in sec. 40.33 (1)
were not operative even though a district did not itself oper
ate a school, if jt sent its pupils to school in another district
on a tuition basis. See opinion of May 8, 1953, 42 O.A.G.
104. The effect of this amendment is that failure to "oper
ate" a school for 2 successive years calls for attachment
to another district even though the children therefrom may
have attended school elsewhere on a tuition basis. The ques

tion thus is whether the year, or successive years, imme
diately preceding this amendment by ch. 127, during which
a district did not operate a school but its children attended
school elsewhere on some tuition arrangement, shall be
counted in computing the 2-year period after which the
district is to be attached elsewhere.

This subsection as so amended does not specifically state
that the 2-year period shall include any year or years of
nonoperation prior to the amendment. It says that "if a
district for 2 or more successive years neglects to operate
a school" it shall be attached to another district. The lan

guage used would seem to be more appropriate for a state
ment intended to refer to the future. It is not couched in

language that a district which "has neglected" to operate
a school for 2 years shall be attached to another district or
that "after" or "upon" 2 or more successive years of non-
operation of a school such shall be the situation. It is a
general rule of statutory construction that statutes are to
be given prospective operation only, unless the legislature
has indicated to the contrary. We find nothing in this lan
guage indicating that the legislature intended the 2-year
period, which is to bring the impact of the subsection into
operation, is to apply to nonoperation in the past.

In view of the general rule mentioned and the fact that
if the legislature had wished to have the time of nonopera
tion prior to the amendment included in the 2-year period
it could have easily so stated in unambiguous language, it
is our opinion that the 2 or more successive years of neg
lect to operate a school which brings into play the impact
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of this subsection includes only nonoperation after the ef
fective date of the amendment by ch. 127. Before this sub
section is applicable there must be 2 or more successive
years in the future during which the district did not operate
a school.

You also ask several other questions relating to the func
tioning of a school district during time that it does not
operate a school. First, you inquire as to the power of such
a district to levy taxes and to use its funds to pay for tu
ition of its children in attending school elsewhere and for
transporting them there.

Because in certain instances, such as emergencies covered
by the special provisions of sec. 40.30 (11) and (12), Stats,
(previously sec. 40.16 (15) and (15a), Stats. 1951), and
the particular situations provided for in sees. 37.10 and
41.42 (3), Stats., a district is expressly authorized to sus
pend operation of its school or schools, it is deemed that in
those cases a district may suspend operation and provide
schooling for its children elsewhere. Therefore those in
stances are not within the scope of this opinion or the
statements herein. Also there are provisions in the statutes
recognizing the nonoperation of a high school or high school
grades by a district and dealing with the matter of attend
ance of children of the district at schools elsewhere upon
a nonresident tuition basis. Sec. 40.91, Stats, (previously
sec. 40.47, Stats. 1951), expressly provides in respect
thereto. Similarly, there are other provisions covering trans
portation of children to high school in another district and
the defraying of the cost thereof. For the same reason this
opinion and the statements therein are not applicable to non-
operation of a high school. This opinion relates only to the
situation where a district does not operate any school and
its status in regard to the attendance of its children at ele
mentary schools elsewhere.

We find no general authorization in the statutes for a
school district to suspend operation of its schools and pay
tuition for its children in attending school in another dis
trict. Because of a possible inference from the language
in old sec. 40.33 (1), Stats., prior to the amendment by ch.
127, Laws 1953, there may have been an arguable basis for
a district's agreeing to pay and paying another district non-
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resident tuition for attendance of its pupils at the schools
of such other district. But this amendment removes the

basis for any such possible inference so that now there is
nothing which authorizes the payment of nonresident tu
ition by a district, except in certain emergency and special
situations as previously mentioned.

Similarly, we find no provision generally authorizing a
district which does not operate an elementary school to
transport or pay for .the transportation of its children to
school in another district. Sec. 40.53, Stats, {previously sec.
40.34, Stats. 1951), does mention suspended districts, but
as there is no statutory authorization to suspend schools,
except in emergencies and other special instances, that ref
erence must be to districts that have suspended operation

of their schools in the cases covered by the special authoriza
tions therefor.

The power of a school district to levy taxes is set forth
in sec. 40.22 {formerly sec. 40.04, Stats. 1951). It is there
provided in subsec. {7) that the annual district meeting may
vote a tax for the operation of the school. Subsec. {5) au
thorizes a tax to provide school buildings and to equip the
same. A provision in subsec. {6) authorizes a tax for the
purchase, operation, and maintenance of transportation ve
hicles. There is also provision in subsec. {9) to vote a tax
in the amount necessary to discharge any debts or liabili
ties. Subsec. {17) provides for a tax to create a sinking

fund for current and future capital expenditures.
Certainly the power to tax in subsec. {7) for the opera

tion of a school is no authority to vote a tax to raise money
for expenditure other than in operation of a school. Pay
ment for nonresident tuition would not be an expenditure
of funds in the operation of a school. The provisions in sub
sec. {9) authorize a tax to raise funds for use only in pay
ment of legal liabilities or debts of the district. Nonresident
tuition could not be a legal liability or debt except in the
emergency or other special situations previously noted in
which there is authorization to pay it.
The provisions in subsec. {6) for'taxation to provide

transportation vehicles would not authorize the raising of
funds to pay for transportation of pupils to other districts
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where the district does not operate a school, because by its
terms it appears to be limited to a situation where the dis
trict owns or leases vehicles and operates them, or where
it contracts for the operation thereof upon behalf of the
district. It does not cover payment to another district for
transportation. But, even if the subsection were deemed
broad enough to cover such payment, it would still au
thorize the raising of funds to provide transportation,
whether by operation of vehicles by the district itself or
through contracting for operation of vehicles for the dis
trict or by pajmient for transportation furnished, only
where there is provision in the statutes authorizing the
district to furnish or pay for transportation.
In the instances specifically provided for in the statutes,

such as emergencies, expenditures for nonresident tuition
and transportation would either come within subsec. (7)
as being operation expenses or else within subsec. (9) as
constituting a legal debt or liability of the district. There
is thus statutory authority in such cases to levy a tax there
for, and from that would follow authorization for a district
to expend its funds in payment of such tuition and
transportation.
There being no provision in the statutes authorizing

school districts generally to suspend their schools, nor any
provision authorizing them generally to pay nonresident
tuition for any children residing therein who attend some
other school or to furnish or pay for their transportation,
in our opinion a school district is without power to levy a
tax for, or to use its funds in payment of, nonresident
tuition or transportation of its pupils in attending school
elsewhere. Where a statute can be pointed to as authorizing
suspension of school and the payment of tuition and the
furnishing of transportation to other districts or schools,
then a district may do so, but not otherwise.
Your next question then is as to how pupils residing in

a district which does not operate an elementary school will
obtain schooling and at whose expense. Under the statutes
children of school age in such district are compelled to at
tend school if one is available. If the district in which they
reside does not operate a school and is not authorized to
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raise funds by taxation for the payment of nonresident tu
ition for them or to furnish them transportation in attend
ing schools outside the district, it follows that the liability
for tuition and for transportation of such pupils will rest
upon their parents. Sec. 40.654 (formerly sec. 40.21 (5) (b)),
Stats., provides that before admission of nonresident pupils
agreement shall be made with the parents for tuition, ex
cept where it is a public charge. The situation is the same
as the case where parents elect to have their child or chil
dren attend school in another district than the home dis

trict. If they do so, they must bear the cost thereof, includ
ing tuition and transportation. A realization of this will
impel the citizens of a nonoperating district to take the
necessary steps to become a part of a district that does
operate a school. If they do not do so and the district neg
lects to operate a school for the 2-year period provided in
sec. 40.08 (1), it appears to be the intention of the legisla
ture that by one of the mechanical procedures mentioned
the district then shall be attached to another district.

HHP

Intoxicating Liquors—Sale Near Insane Hospital—Sec.

176.30 (B), Stats., does not apply to county hospitals for
the insane.

July 8, 1953.

John M. Potter,

District Attorney,
Wood County.

You have requested an opinion whether a tavern license
may be issued for premises within one mile of the Wood
county hospital, which is a hospital for the insane and in
firm, in view of sec. 176.30 (3), Stats., which provides as
follows:
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"No person shall sell, or in any way deal or traffic in,
or for the purpose of evading law, give away any such
liquors in any quantity whatsoever within one mile of any
of the state hospitals for the insane, except the central
state hospital at Waupim, and any person who shall so sell
or give away any such liquors, shall be punished by a fine
of not less than $100 nor more than $250, or by imprison
ment in the county jail or house of correction not to ex
ceed 6 months or by both such fine and imprisonment."

You state as follows in your letter: "In 25 OAG page
355, the Attorney General indicated that the prohibition
of taverns within one mile of any state hospital for the
insane applies to any hospital for the insane."

Reference to the opinion shows that the question related
to the manner in which the distance should be measured,
and the conclusion was that it should be measured, not
from the main hospital building, but from "any insane
hospital building in which any inmate is housed." There
was no intent to construe the statute to apply to insane

hospitals other than those operated by the state.
The only state hospitals for the insane ("mentally ill")

are those at Mendota and Winnebago. Sec. 51.15, Stats.
County hospitals are distinguished from state hospitals by
ch. 51. Clearly, sec. 176.30 (3) applies to state hospitals
only.

Accordingly a license may be issued within one mile of
the Wood county hospital, but, in view of sec. 176.05 (9m),
Stats., not within 300 feet from the boundary of the hos
pital grounds.

WAP
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Municipalities—Insurance—Fire Departmerd Dues—The
duty to make certain building inspections for discovering
and protecting against fire hazards, imposed by sec. 101.29,
Stats., upon chiefs of fire departments, may not be dele
gated to any persons other than officers or members of the
department.
The common council of the city of Milwaukee has no

power to modify state statutes.

July 8, 1953.
Industrial Commission.

You request my opinion upon the following three
questions:

"(1) Is it permissible under the law for the fire chief
of the city of Milwaukee to delegate a portion of his in-
spectional staff to perform services for some other depart
ment within the city of Milwaukee without jeopardizing
the city's rights to the 2 per cent payment to the city under
section 201.59?
"(2) If such inspectional services may be delegated by

the fire chief to other inspectional services within such city,
would it be necessary to define or restrict the nature and
extent of such delegation of inspectional services in such a
way as not to interfere with the collection of such tax by
the city?
"(3) If your answers to the two foregoing questions are

in the negative, would it be necessary and permissible for
the city council of the city of Milwaukee to provide by
ordinance or otherwise for such interchange of inspectional
services within the city and also to permit such interchange
of inspectional services without forfeiting any of the tax
due the city under section 201.59?"

The answer to your first question is "No." It is obvious
from the plain language of the statutes involved. Sec.
201.59, Stats., provides among other things, that no city
shall be paid any fire department dues for any year unless
the industrial commission shall have certified to the com

missioner of insurance that the requirements of sec. 101.29,
Stats., have been complied with as to such city. Sec. 101.29
provides, among other things, that the chief of the fire de
partment of a city subject to the statute "by himself or by
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officers or members of his fire department designated by
him for that purpose" shall make the required inspections.
There is no authority contained in the statute which im
poses the duty to delegate it to anyone other than officers
or members of his fire department.
Your second question assumes an affirmative answer to

the first question. Since it has been answered in the nega
tive, it is unnecessary to answer your second question.

Respecting your third question, you are advised that the
common council of the city of Milwaukee has no power to
change the requirements of state statutes. Only the legisla
ture can amend the statutes.

SGH

Public Assistance—Old-Age Assistance—^The county
agency administering old-age assistance has no author
ity to release the lien given by sec. 49.26 (4), Stats., for
the sole purpose of giving priority to the debt of a third
person not included within the purview of sec. 49.26 (8),
Stats., where the effect of the release is to jeopardize col
lection of the county's claim.
The state department of public welfare may take audit

exception, up to the value of the state's share of the collec
tion from the property in question, pursuant to its author
ity under sees. 49.38 and 49.50, Stats.

July 10, 1953.

State Department of Public Welfare.

You have submitted the following factual situation:

"Mr. and Mrs. A borrowed $600 from Mr. B, a brother
of Mrs. A on February 15, 1947 and gave Mr. B a note
promising to repay this amount. The note was not secured
by real estate mortgage. Both Mr. and Mrs. A were granted
Old-Age Assistance in X County in August, 1949 and a
notice of lien was filed in that county according to law. The
A's received Old-Age Assistance in X County and until
July, 1951 when they transferred to Y County and received
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assistance from that county. On P^ebruary 9, 1950, the A's
deeded the real property in question to Mr. B. On October
4, 1950, the county agency released the lien on the advice
of the District Attorney. At the time the property was
transferred by the A's to Mr. B, the A's had received
$494.20 in Old-Age Assistance. At the time of the release
of the lien, October 4, 1950, the A's had received $1,059 in
Old-Age Assistance. The real property in question at the
time of the release of the lien was appraised at not more
than $600. At the time of the release, no money was re
ceived by the A's out of which they could provide for their
own maintenance or the maintenance of minor children
or an incapacitated adult child. The apparent purpose in
releasing the lien was to give Mr. B a priority over the
Old-Age Assistance lien in the matter of satisfying the
note which he held."

With respect to the foregoing circumstances you have
asked two questions. Your first is: Under the circumstances
stated above, would the county agency have authority to
release the lien, thus giving the unsecured note priority
ahead of the old-age assistance lien?
^  I am assuming the property was in the county where
certificate of lien was filed.

Sec. 49.26 (4), Stats., provides that old-age assistance
paid to a beneficiary "constitutes a lien as hereafter pro
vided and remains a lien until satisfied."

The only conditions upon which the county administrator

is authorized to release the lien without its being satisfied
are contained in sec. 49.26 (8), Stats., which reads in part:

"When the county agency of the lienor county is satis
fied that collection of the amount paid as old-age assistance
will not thereby be jeopardized or that the release of the
lien in whole or in part is necessary to provide for the main
tenance of the beneficiary, his spouse, or minor children,
or incapacitated adult child, it may release the lien as to all
or any part of the real property of the beneficiary, which
release shall be filed in the office of the register of deeds of
the county in which the certificate is filed. * * *"

The opinion was given in 29 O.A.G. 221 that the adminis
trator might release a lien upon imposition of conditions
such that collection of the claim would not be jeopardized.
The facts you have submitted, however, involve a case in
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which the very purpose of giving the release is contrary
to the conditions specified in sec. 49.26 (8), since there
appears to be no other property from which the claim could
be collected. The release under such circumstances is be

yond the authority of the county agency.

Your second question is: In the event that the county
agency improperly released the lien, can the state depart

ment of public welfare take an audit exception in the
amount of the accrued claims for old-age assistance granted

up to the date of the release of the lien, or up to the value
of the property in question?

Sees. 49.20 and 49.51, Stats., place administration of the
laws relating to old-age assistance in the designated county
agencies. Sec. 49.50, Stats., however, requires the state de
partment of public welfare to "supervise" such administra
tion. The purpose of supervision is to insure that the ad

ministration accords with the standards laid down in the

law, and that state funds are expended for the purposes
for which they are appropriated.

Sec. 49.23 (3), Stats., provides that old-age assistance
shall not be granted or paid to a person who has deprived
himself directly or indirectly of any property to avoid the
provisions of cli. 49. In the case you have submitted, the
A's transferred property subject to the old-age assistance
lien; but such transfer would not have avoided the pro
visions of ch. 49 except by the unauthorized act of the
county administrator in releasing the lien. While the com
bined acts may not fall within the exact wording of sec.
49.23 (3), their total purpose and effect was "to avoid the
provisions of chapter 49," and to defeat the enunciated
legislative policy. If the result was to make the property
unavailable for collection of the old-age assistance, the state
has been damaged to the extent of its share of the amount
which could have been collected through enforcement of the
lien. {See sec. 49.25.)

Sec. 49.38, Stats., provides for payment from state funds
of a certain percentage of the amount which the depart
ment is satisfied "has actually been expended in accordance
with sections 49.20 to 49.38." The section further provides
that payments may be made on the basis of certifications
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by county ofRcers to facilitate prompt reimbursement, but
that "necessary audit adjustments for any month of cur
rent or prior fiscal years may be included in subsequent
certifications."

There is no express authorization in ch. 49 for the state
department of public welfare to withhold state funds on
account of a loss in collections suffered by reason of a county
administrator's violation of the statutory standards. It is
pointed out, however, in Kasik v. Janssen, 158 Wis. 606,
149 N.W. 398, that a public officer or agency has by impli
cation such powers as are necessary for the due and effi
cient exercise of those expressly granted. A power to con
dition the payment of state funds upon observance of the
legislative standards by local administrators is perhaps the
only effective means by which the state department of pub
lic welfare may carry out its duty to "supervise" the admin
istration of old-age assistance.
The department is authorized under sec. 49.38 (1), Stats.,

to make "audit adjustments." That term is sufficiently flexi
ble so that it may be construed to permit deductions to the
extent of the state's interests in what is lost through the
unauthorized release of the lien provided by statute. The
term "audit" is not necessarily confined to a verification of
the correctness of figures, but may involve the exercise of
discretion as to their propriety. See People v. Jefferson
County Supervisors, 54 N.Y.S. 782 ,784, 35 App. Div. 239;
Brennan v. Berry, 222 N.Y.S. 355, 357, 129 Misc. 671; State
V. Kositzky, 38 N.D. 616, 166 N.W. 534, 537, 1918D LiR.A.
237; City of Houston v. Chapman, (Tex Civ. App.) 145 S.W.
2d 669, 672.
The department has authority under sec. 49.50 (2),

Stats., to adopt rules and regulations for the efficient ad
ministration of old-age assistance. The opinion given in 26
O.A.G. 576, overruling 26 O.A.G. 218, based the authority
of the department to offset aid improperly extended in the
past against future allotments, on the existence of a rule
of the department. The substance of the rule there quoted,
however, has been since incorporated into sec. 49.38 (1),
Stats. I believe the authority to make audit adjustments
under sec. 49.38 (1) is sufficient to enable the department
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to make deductions for actual losses resulting to the state
from release of property by local administrators contrary
to the provisions of ch. 49, Stats.
BL

Pensions—Wisconsin Retirement Fund—Interpretation
of ambiguous statutes, relating to prior service credits un
der judicial retirement system, approved for administrative
purposes under the rule that where payment of public
moneys is involved, that course of action should be fol
lowed which will avoid the possibility of payment of pub
lic moneys in error.
The basic legal question, being essentially judicial, is left

open for court adjudication, with admonition to interested
parties that if administrative interpretation is left unchal
lenged, lapse of time will enhance the probability that
the courts may ultimately adopt such administrative
interpretation.

July 10, 1953.

Frederick N. MacMillin, Executive Director,
Wisconsin Retirement Fund.

You state that a problem has arisen under ch. 475, Laws
1951, as to the amount of prior iservice credit which should
be granted to certain judges who before becoming judges
were employed by the state or some other participating
municipality under the Wisconsin retirement fund.
You state the following to be your interpretation of the

statutes involved:

"In several instances these individuals became participat
ing employes under the Wisconsin Retirement Fund during
such prior employment, in other cases they did not become
participating employes because of the nature of the service.
"Ordinarily a person who has once been a participating

employe under the Wisconsin Retirement Fund is not re
quired to again serve the qualifying period specified in sec
tion 66.901 (4) (d) because of the language of such re
quirement, but instead immediately resumes his status as
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a participating employe under the Wisconsin Retirement
Fund upon reemployment by the same or some other par
ticipating municipality (if the service otherwise qualifies).
"On the other hand normally a person who has been in

public service for the same or some other participating
municipality, the nature of which does not qualify him to
become a participating employe under the Wisconsin Re
tirement Fund, is treated like a new employe when he does
enter service which is such as to make him eligible to be
come a participating employe, and he must serve the quali
fying period.
"In the computation of prior service credits under section

66.904 (1) (a) 1, normally there is deducted the first 6
months of eligible continuous service.
"In the case of these supreme court justices and circuit

judges whose previous service did not qualify them to be
come participating employes under the Wisconsin Retire-
mend Fund, it appears that in computing their prior service
credits there must be deducted their first six months of
service as a judge.
"The statutes are not quite so clear with respect to these

supreme court justices and circuit judges who previously
became participating employes during their previous pub
lic service. However section 66.902 (3) (n) seems to indi
cate a legislative intent that as part of the special treat
ment accorded to supreme court justices and circuit judges
all service other than as supreme court justices or circuit
judges should be disregarded in computing prior seiwice
credits.
"This would seem to indicate that all supreme court jus

tices and circuit judges should be treated alike, and that in
each case the qualifying period stipulated in section 66.901
(4) (d) should be deducted from their service as supreme
court justice or circuit judge in computing prior service
credits under Chapter 475 of the Laws of 1951."

You request my opinion as to whether the foregoing is
"a correct interpretation" of the statutes.
Your position has merit and I cannot say it is incorrect;

but it is not so irrefutable as to preclude arguing a contrary
conclusion. The question cannot be resolved with finality
by any opinion I might render. However, by following the
conclusion you reached for administrative purposes, you
will avoid an allowance of prior credits which may be
erroneous. It is sound administrative practice, of course,
in situations of this kind where an ambiguity exists, to
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refuse to take any action which could result in an unlawful
payment of public funds.

If any judge who is a participant disagrees with your ad
ministrative action, he is free to challenge it and bring
about a proper determination of the question in the courts.
On the other hand, if no such challenge is undertaken and
your action remains unchallenged through one or more

legislative sessions, the probabilities of a court acquiescing
therein will increase with the passage of time. In the ab
sence of such challenge, your interpretation will ultimately
have the benefit of the rule of statutory construction that
an administrative interpretation of long standing will usu
ally be followed by the courts.
SGH

Public Welfare Department—Agiicultural Lands—School
Tax—State agricultural lands operated by department of
public welfare in connection with the child center are not
subject to school taxes under sec. 70.117, Stats.

July 13, 1953.

State Department of Public Welfare.

You ask whether agricultural land owned by the state
and operated by your department in connection with the
Wisconsin child center at Sparta is liable for school taxes
under sec. 70.117, Stats., which provides that all agricul
tural land of the state operated by your department or the
board of health "in connection with state curative, penal
and cox-rectional institutions" shall be subject to school taxes
the same as other real property.
The answer turns upon whether the Wisconsin child cen

ter is a curative, penal or correctional institution. It is
provided for by sees. 48.19, et seq., Stats., and is maintained
merely as an institution to provide children in need thereof,
with a home in which they receive care and education until
a private home is found for them. Only dependent or neg
lected children are admitted and delinquents are not eligi-
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ble. It is apparent from said statutory provisions and the
actual operation of the center that it has none of the char

acteristics of either a penal or correctional institution.
Whether the center comes within the classification of

"curative" depends upon how that term is used. In its usual
sense the word "curative" means serving to cure or heal or
pertaining to the curing or giving of remedial treatment.
So used it includes institutions, such as hospitals, where
individuals are furnished services pointed towards curing
them of some malady or condition. It would not encompass
an institution which is solely charitable in character, such
as a home for the aged or an orphanage, where the pre
dominant purpose is furnishing a place of residence for
those unable to provide it for themselves.

It may be that the word could be used in a very broad
sense as including all state institutions that are not penal
or correctional in character because such other institutions

attempt to remedy or relieve some adverse condition. Were
"curative" so used, it might be that since the function of
the center is to provide relief to children from adverse eco
nomic conditions, inadequate care, or similar circumstances,
resulting in their not having a proper home, the center
would come within such designation. However, sec. 370.01
(1), Stats., sets forth the general rule for construction of
statutes that all words and phrases are to be given the
common usage.

Furthermore, it seems obvious from the language in sec.
70.117 that it was not intended that all agricultural lands
owned by the state and operated by your department or the
state board of health in connection with state institutions
should be taxable thereunder. If that had been the intention
it would not be normal to use any qualifying adjectives.
The words "curative, penal and correctional" must have
been used with the intention of thereby limiting the cover
age of the section to such institutions as are of that nature
rather than including all of them.
But, that the words "curative, penal and correctional"

in sec. 70.117 do not cover all institutions of the state and
were not so intended, is clearly demonstrated by the pro
visions in sec. 46.03 (1), Stats. 1945, which were in the
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statutes when sec. 70.117 was created by ch. 398, Laws
1945. Said sec. 46.03 (1), in stating the functions of your
predecessor department, the state board of control, pro
vided that it should govern and maintain certain state in
stitutions there listed by name (including in those listed
the state public school, which was the name of the child
center prior to the change to its present name by ch. 540,
Laws 1947), and then continued

"* * * and all other charitable, curative, reformatory and
penal institutions that may be established or maintained
by the state except the Wisconsin state sanatorium, the
northern state sanatorium and the state tuberculosis camp."

The significance of such provisions is that the word "chari
table" is used in addition to "curative, reformatory [cor
rectional] and penal," making four terms that are used to
characterize state institutions, whereas in sec. 70.117 the
word "charitable" is not used and there appear only the
other three terms used in sec. 46.03 (1). This shows that
at the time of the enactment of sec. 70.117 the legislative
thinking was that all of the state institutions of the nature
mentioned in sec. 46.03 (1) were not encompassed by the
terms "curative, reformatory [correctional] and penal" but
that some of them fell within a separate class that is cov
ered by the term "charitable." The child center, or the state
public school as the institution was then known, certainly
at that time fell within the classification of' "charitable"
rather than within the "curative, reformatory [correc
tional] and penal" classifications.

It is therefore our opinion that as used in sec. 70.117,
the words "curative, penal and correctional institutions"
do not include the Wisconsin child center at Sparta and
therefore any agricultural land owned by the state and
operated by your department in connection therewith is not
within the provisions of sec. 70.117 and thus not subject to
school taxes.

HHP



202 Opinions of the Attorney General

Charitable and Penal Institutions—Sick Inmates—Treat

ment at Wisconsin General Hospital—Sec. 46.115, Stats.,
applies to parolees from state penal institutions, and to
those persons committed to the department of public wel
fare who are entitled to maintenance at public cost. It does
not apply to persons placed on probation to the department
pursuant to ch. 57, Stats.

July 14, 1953.
State Department of Public Welfare.

You ask whether the provisions of sec. 46.115, Stats.,
providing for treatment at public expense at the Wisconsin

general hospital for certain classes of persons, apply to the
following: (1) Persons on parole from state penal insti

tutions; (2) persons committed to the department of pub
lic welfare and under field supervision; (3) persons placed
on probation to the department.

You indicate that the question arises because your de
partment has recently been billed for the care of a parolee
from the Wisconsin state prison at the full rate, instead of
the rate provided in sec. 46.115, on the asserted ground
that a parolee is not an inmate of a state institution and
accordingly not within the scope of sec. 46.115.

Before entering upon a discussion of the scope of sec.
46.115, it should be pointed out that if the section does not

apply, it does not follow that the department of public wel
fare could incur liability beyond its limits. The public can
not be made liable for hospital or medical care to an indi
vidual except by force of some statutory pi-ovision. In the
opinion in 24 O.A.G. 492, the general rule of law was quoted
that the public is not liable for medical services rendered
prisoners, at least in the absence of an emergency, unless
there is statutory provision to that effect. See, also, 41 Am.
Jur. 900-901.

The supreme court of Wisconsin pointed out in Carthaus
V. Ozaukee County, 236 Wis. 438, that the obligation to pay
for medical or hospital services "primarily rests upon the
individual who had the benefit of the treatment and the

hospital services," and that public liability can arise only
by force of statute.
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Since the hospital making the billing in this case is a
state institution, both the hospital and the welfare depai-t-
ment must find statutory authority to provide treatment at
public cost, and can supply it only within statutory
limitations.

I find no statute expressly authorizing the department of
public welfare to incur liability for hospital treatment, ex
cept sec. 46.115. Any liability incurred on the basis of that
section is subject to the limitations therein prescribed.

Generally speaking, when express authorization is given
to provide hospitalization under certain circumstances, such
express authorization carries an implied negation of the
authority to provide the service in other cases or in an
other manner. While the opinion in 25 O.A.G. 488 was to
the effect that the board of control had authority to furnish
medical care to paroled prisoners under certain circum
stances, without reference to express statutory authority,
the opinion was given on the basis that a parolee "is con
structively in prison," and that the statutory obligation to
maintain prisoners included the obligation to furnish proper
medical care. If there had been involved a statute expressly
authorizing and directing that such care be given in a speci
fic way, a different question would have been presented
for consideration.

As a general proposition, such authority as the depart
ment has to incur liability for hospitalization at the Wis
consin general hospital, and such authority as the hospital
has to furnish it at the request of the department, emanates
from sec. 46.115. In the absence of some special circum
stances, a field which need not be considered unless a speci
fic case is submitted, the hospitalization must be furnished
and collection effected according to sec. 46.115 or not at all.

Sec. 46.115 provides that the cost of treatment "shall
be at the rate charged the county for county patients, and
shall be chargeable one-half to the institution and one-half
to the state." Subsec. (2) further provides that "payments
for the treatment of such patients are to be made by the de
partment to the university for the portion chargeable to
the operation fund of the institution; and the portion
chargeable to the state shall be certified and paid as pro
vided in section 142.08 (1)."
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We will consider the applicability of sec. 46.115 to the
classes of persons you have described seriatim:

1. Parolees from state institutions

Among the persons covered by sec. 46.115 are inmates
of "any state institution under the department."
The term "inmate" is not always limited to persons actu

ally physically present in the specified place. It was held in
Wright v, Mary Galloway Home for Aged Women, 186
Miss. 197, 187 So. 752, 755, that a woman remained an in
mate of a home for the aged while she was away in a
hospital for treatment. Seibert v. Ferguson, 167 Kan. 128,
205 P. 2d 484, 489, held that an escapee from a penal insti
tution remained an inmate during the period he was de
tained for return. In re Seidel, 204 Minn. 357, 283 N.W.
742, 744, ruled that one maintained near a hospital for
treatment was an inmate of the hospital.
The legal effect of parole is explained in Sellers v. Bridges,

153 Fla. 586, 15 So. 2d 293, 294, 148 A.L.R. 1240, 1242, as
follows:

"Parole * * * is not an act of amnesty or forgiveness—
as some suppose. It does not put an end to sentence, legally
imposed. Rather, it is a continuation of sentence. * * * Once
secured, and upon the terms and conditions imposed by the
Commission, prisoners become parolees (trusties outside
prison walls, as it were) but prisoners amenable to disci
pline, direction, and supervision of prison system officials
none the less."

Parole is imprisonment in legal effect. Commonwealth v.
Smith, 151 Pa. Super. 265, 30 A. 2d 347, 350. See, also
McCoy V. Harris, 108 Utah 407, 160 P. 2d 721, 722; Crooks
V. Sanders, 123 S.C. 28, 115 S.E. 760, 762, and Common
wealth V. Cain, 345 Pa. 581, 28 A. 2d 897, 899. In the words
used in 25 O.A.G. 488, 489, a prisoner on parole "is con
structively in prison." If that is true, it follows that he is
constructively an inmate.
The legislative provisions in this state relating to parole

are consistent with the above theory, particularly those of
sec. 53.11 (2a), Stats., under which a parolee earns credit
for good conduct in the same manner as any other prisoner.
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Prior to the amendment of sec. 46.115 by eh. 318, Laws
1927, the entire charge for treatment of an inmate of a
state institution was payable out of the appropriation for
the operation of the institution from which the patient was
sent, according to the opinion in 10 O.A.G. 189. The fact
that the legislature took express action to amend sec. 46.115
to change that situation indicates that its present policy is
to .divide the cost between different appropriations.

It is my opinion that a person on parole from any penal
institution of the state, subject to the jurisdiction of the
department of public welfare, is governed by the provisions
of sec. 46.115, Stats.
Perhaps the foregoing discussion is academic in a sense,

because all question could be eliminated for practical pur
poses by surrender of the parolee or suspension of the pa
role, so as to make him an inmate in fact.

2. Persons committed to the department and under
field supervision

Prior to the enactment of ch. 268, Laws 1947, sec. 46.115
covered only inmates of state institutions under the depart
ment, or persons committed to or applying for admission to
such institutions. The section was amended by ch. 268, Laws
1947, to add to the list of persons covered "any other per
son committed to the department." Bill 394, S., from which
ch. 268, Laws 1947, was enacted, contained the following
committee comment regarding this change: "No change of
meaning. The language of (1) is broadened to make certain
that it embraces all persons that it is intended to cover."

Although the term "committed" is sometimes used in a
narrow sense to refer to a sentence to imprisonment, it is
obviously not so used in sec. 46.115 because it is followed
by the descriptive phrase "to the department."

Webster's New International Dictionary, Third Edition,
gives as the primary definition of "commit": "To give in
trust; to put into charge or keeping; entrust; consign."
Had the phrase "committed" been intended merely to

include persons committed to the department and placed
by it in a particular institution, it would add nothing to the
words previously in the statute and would be mere surplus-
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age. According to People v. Scherbing, 93 Cal. App. 2d 736,
209 P. 2d 796, 798, a person committed by a court to a
youth authority, and by such authority placed in a prison,
is in legal effect "committed" to prison. Such a person would
be an inmate of the institution; and so the words "com
mitted to the department" must have been added to refer
to other situations.

There are a number of statutory provisions authorizing
commitment of persons directly to the department instead
of to institutions. See, for example, sec. 48.07, and sees.
54.08 et seq. Under ch. 54, Stats., the department has au
thority to arrange for places of preliminary detention, ex
amination, and study; and under ch. 48 it may place chil
dren in foster homes. Wards of the department so placed
are not, in a strict sense, inmates of a specific institution;
and that is doubtless why the wording of sec. 46.115 was
broadened in 1947 when a number of new provisions re
specting commitments to the department were enacted.

Although the provision of sec. 46.115 providing for
charge of one-half the cost of treatment "to the institution"
was not changed when the addition was made to the first
subsection, the intent of the legislature to broaden the sec
tion is clear; and the phrase "chargeable * * * to the insti
tution" is susceptible of being interpreted, without too much
strain, to mean chargeable to the appropriation for mainte
nance in whatever home or place is selected in lieu of an
established institution.

It is my opinion that the change of sec. 46.115 by ch. 268,
Laws 1947, was intended to make it applicable to all cases
of commitments to the department in which the commit
ment calls for maintenance by the department at public
cost, as if the maintenance were in one of the established
institutions. Maintenance in such a case includes necessary
hospitalization, according to 25 O.A.G. 488.

There are some cases, however, where the statutes au
thorize a commitment to be made to the department, as
under sec. 48.07 (6) (a), under which the committing

judge may provide for support of a child by its parents.
In such a case, I believe the specific terms of the commit
ment would prevail, and sec. 46.115 would not operate to
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relieve the individual responsible for maintenance from
liability for hospital charges as a private patient. In other
words, sec. 46.115 can apply only when public liability for
maintenance, out of a fund administered by the department,
has been established by statute or judgment. Where such
liability has been established, sec. 46.115 applies to all per
sons committed to the department, irrespective of whether
they are maintained in an established institution, or "under
field supervision."

This distinction would not exist with respect to a parolee,
who is entitled to maintenance and is subject to sec. 46.115
as an inmate of an institution because he is constructively
such.

3. Persons placed on probation to the department

Persons on probation to the department are, under sec.
57.02, Stats., subject to control under regulations applicable
to persons on parole. They differ from parolees, however, in
never having actually been imprisoned. The probation is
provided to avoid imprisonment in cases where "the pub
lic welfare does not require that he shall suffer the penalty
of the law." He may not be made an "inmate" of a prison
without further action by the department or the court, and
his sentence does not begin until and unless the probation
is terminated and he is taken to prison.

Further, the statutes authorizing probation do not con
template that the probation shall subject the department
to liability for maintenance of the prisoner. One of the cir
cumstances sometimes entering into the granting.of proba
tion is the desirability of permitting the individual to con
tinue to earn his livelihood, as is evidenced by the authority
of the court to impose the condition that he "make
restitution."

The legislature has used the terms "probation" and "com
mitment" separately and independently in the statutes. In
view of the foregoing differences of fact, I believe the legis
lative use ill sec. 46.115 of the phrase "any other person
committed to the department" and the omission of any ref
erence to probationers was intended to exclude the latter.
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A probationer could obtain hospitalization at public ex
pense only by becoming an inmate of an institution in some
manner prescribed by law, or in the manner prescidbed by
ch. 142, Stats.

BL

Aiitomobiles and Motor Vehicles—Instalment Sales Con

tract—Notice of Insurance—Notice and receipt required by
sec. 85.09 (5) (e), Stats., may be combined with conditional
sales contract form and need not be a separate instrument.

July 17, 1953.
Motor Vehicle Department.

You request my opinion as to whether the notice and
receipt forms required by sec. 85.09 (5) (e). Stats, (ch.
302, Laws 1953), may physically be a part of the conditional
sales contract entered into between the buyer and seller of
a motor vehicle, or whether such notice and receipt must
be contained in a separate instrument.
The statute in question provides as follows:

"85.09 (5) (e) notice of insurance to buyer under
instalment sales contract. Every person who shall sell
or agree to sell any motor vehicle at retail under a retail
instalment contract as defined in s. 218.01 (1) (e) wherein
provision is made for insurance coverage, or a charge is
made therefor, such policy so issued or provided for, shall
include public liability coverage protecting the driver of
such motor vehicle against damages resulting from the neg
ligent use thereof, or the seller shall, in writing, notify the
buyer at the time of making such contract that the motor
vehicle is not covered by public liability insurance protect
ing the driver against damages resulting from the negligent
use thereof, and shall obtain a dated, written receipt for
such notice signed by the buyer."

The statute, it appears, is silent as to the mechanics of the
transaction in question. No ambiguity is created, however,
by such silence. If the notice and receipt are contained in
the same form with the conditional sales contract and ade
quately convey the information required by the statute, can
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it be claimed that the terms of the statute have not been

met? In my opinion such claim could not properly be made.
The sole problem with which the statute is concerned is the
ultimate fact of notice to the buyer. The receipt require
ment is the device which the legislature felt would furnish
the best assurance that the notice would be given. Whether
the notice and receipt are contained in a separate instru
ment or combined with the sales contract would seem imma

terial, provided the notice is actually given and receipted for.
SGH

Motor Carriers—Insurance—Proposed forms of certifi
cates representing that the insurance coverage requirements
of sec. 194.41, Stats., have been satisfied by the issuance
of a policy (or other agreement), and containing agreement
by insurer to furnish evidence of such fact to the motor ve
hicle department on demand do not constitute policies of
insurance, indemnity agreements or "other contracts"
within the meaning of sec. 194.41, Stats., and accordingly
are not acceptable for filing in lieu of the original policies
or agreements called for by said statute.

July 17, 1953.
Motor Vehicle Department.

You have submitted a number of forms, each denominated
as a "certificate of insurance" for study in connection with
the question hereinafter posed. The following model con
tains substantially the basic provisions common to all of
the forms and adequately points up the question:

"THIS IS TO CERTIFY, that the [Name of Company]
(hereinafter called Company) of [Home office address of
Company] has issued to [Name of Motor Carrier] of [Ad
dress of Motor Carrier] the policy of Automobile Bodily
Injury Liability and Property Damage Liability Insurance
herein described which, by the attachment of the Wiscon
sin Insurance endorsement, approved by the Motor Vehicle
Department, has been amended to provide the coverage or
security for the protection of the public required with re-
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spect to the operation, maintenance, or use of motor vehicles
(under certificate of public convenience and necessity or
permit issued to the Insured by the Motor Vehicle Depart
ment, and the pertinent rules and regulations of the Motor
Vehicle Department) regardless of whether such motor
vehicles are specifically described in the policy or not. The
liability of the Company extends to all losses, damages, in
juries, or deaths whether occurring on the route or in the
territory authorized to be served by the Insured or else
where within the boundaries of the State of Wisconsin.
"Whenever requested by the Department, the Company

agrees to furnish to the Department evidence of coverage
sufficient to satisfy the requirements of Sections 194.41,
194.44 and 85.215, Wisconsin Statutes.
"The endorsement described herein may not be cancelled

without cancellation of the policy to which it is attached.
Such cancellation may be effected by the Company or the
Insured giving ten (10) days' notice in writing to the Motor
Vehicle Department at its office in Madison, Wisconsin, said
ten (10) days' notice to conunence to run from the date
notice is actually received at the office of said Department.
"Policy No. Effective from to

(12:01 a.m., standard time at the address of Insured as
stated in said policy.)

"Countersigned at this day of
19

Name of Company

Home office address
"By

Authorized Company Representative."

You request my opinion as to whether you may accept
such certificate for filing under sec. 194.41, Stats., and un
der any other statutes (such as sees. 85.215 and 194.44),
which incorporate by reference the requirements of sec.
194.41. You state that the proposed procedure of filing these
certificates is followed in a number of other states and also

by the interstate commerce commission. You point out many
administrative advantages and economies which can be
worked by the use of this system in lieu of receiving policies
of insurance for filing.
In my opinion the form does not satisfy the requirements

of sees. 194.41, 194.44, or 85.215. Those statutes are too
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lengthy to set forth here, but, in essence, it is clear that
they contemplate that the original agreement between the
company and the insured be filed with your department. A
degree of flexibility is permitted in that the agreement may
assume the form of a policy of insurance, an indemnity
bond, or "other contract." By "other contract" is meant one
which satisfies the basic requirements of the statute—the
equivalent of a policy of insurance or indemnity bond. Con
struction of the meaning of the phrase "or other contract"
requires application of the rule of ejusdem generis (of the
same kind, class, or nature).

This is clear from the later references where, in describ
ing the instrument to be filed, the statute refers to it as one

"under which such indemnitor shall assume the liability
provided by this section." Another reference to the agree
ment forms in the statute uses the words "said undertak

ing." Later in sec. 194.41 the provision applicable to com
mon motor carriers requires that the carrier "shall have on
file with the department a like undertaking." The forms
which you submit have in common the certification that a
policy of insurance has been issued in compliance with the
statute. Clearly, the form of certificate is not a policy of in
surance nor agi'eement of indemnity, nor an "undertaking."
It merely certifies that such an agreement is in existence.
It contains an agreement to furnish evidence of such in
surance coverage at the request of the motor vehicle depart
ment. The language of the certificate negates any conten
tion that the certificate itself is a policy of insurance or
"other contract" within the meaning of sec. 194.41.
The use of this form by other states and by the interstate

commerce commission may be permissible under the stat

utes of those states and under the federal statutes and the

rules and regulations of the interstate commerce commis
sion which implement such statutes. However, there is no
comparable authority in our statutes for you to make a rule
on this subject at variance with the terms and conditions
of sec. 194.41, and accordingly the proposed form may not
lawfully be used.
SGH
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Hotels and Restaurants—Licenses and Permits~~A city
health department with full-time personnel devoting their
time to the activities of that department during normal
office hours meets the requirements of sec. 160.03 (5), Stats.,
created by eh. 179, Laws 1953, whether the health officer
serves full time or only part time,

July 20, 1953.

Dr. Carl N. Neufert,

State Health Officer.

You direct our attention to ch. 179, Laws 1953, which
repeals and recreates sees. 160.02 and 160.03 of the stat
utes, relating to permits for hotels, restaurants and tourist
rooming houses.

Sec. 160.03 (5), Stats., provides;

"In the administration and enforcement of this chapter,
the board may designate and use full-time city or county
health departments as its agents in making inspections and
investigations; provided, that when such designation is
made and such services are furnished, the board shall re
imburse the city or county furnishing such service at the
rate of 50 per cent of the license fee per license per year is
sued in such municipality."

You have inquired as to the meaning of the term "full-
time city health department" as applied to two cities, both
of which have health departments staffed by full-time per
sonnel, although in one of these cities the health officer is a
part-time employe and in the other the chief sanitarian has
been appointed acting health officer pending the employ
ment of a full-time health officer.

It is to be noted at the outset that the statute speaks
of "health departments" rather than "health officers" and

hence the answer to the problem is not to be found in the
determination of whether the health officer in a particular
health department is serving full time or part time.
The statute does not define what is meant by "full-time."

In Johnson v. Stoughton Wagon Co., 118 Wis. 438, the court
held that a provision in a contract of employment by which
the employe was to give his "full time to the company's
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service" is in its nature ambiguous, but that it does not re
quire 24 hours a day nor every moment of his waking hours.
On the other hand it was considered that such a provision
does require that he shall make that employment his busi
ness to the exclusion of the conduct of another business,
such as usually calls for the substantial part of one's time
or attention. Hence, where the managing officer of a corpo
ration devoted his entire business days of approximately 9
hours, and about one-half of his evenings, to the company's
service, it could not be said that he failed to give his full
time to the company, though he at the same time looked
after his mother's estate and the finances of another com
pany and was director of a bank.

It is concluded here that where a city has a health depart
ment with full-time personnel devoting their time to the
activities of that department during the normal office hours
observed by city departments, such department qualifies
as a "full-time health department" within the meaning of
sec. 160.03 (5), Stats., whether the health officer himself
serves full time or only part time.
WHR

Tuberculosis Sanatoriums—Maintenance Charges—Wis
consin General Hospital—^When a patient in a county sana
torium is sent to the state of Wisconsin general hospital for
surgical or medical care or both at the expense of the sana
torium, the cost of such care is included in calculating the
sanatorium's per capita cost, but state credit cannot be
given under sec. 50.07 (3), Stats., since Wisconsin general
is a state hospital, not a "county" or "local" hospital.

July 20, 1953.

DR. Carl N. Neufert,

State Health Officer.

You have requested an opinion upon the following
question:

"Where a patient in a county sanatorium is temporarily
transferred to the State of Wisconsin General Hospital for
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surgical or medical care and the sanatorium pays the cost
of the patient's surgical or medical care or both directly to
the State of Wisconsin General Hospital, is the State Board
of Health authorized to (a) include these costs as a part of
the sanatorium per capita cost, (b) certify state credit to
the patient's county of legal settlement?"

In 32 O.A.G. 154, the opinion was expressed that where
a patient was removed from a county tuberculosis sana
torium and temporarily cared for in the Milwaukee county
hospital, no state credit could be given for the time that the
patient was in the county hospital. This was based upon

the provision of sec. 50.07 (3), Stats., that the county main
taining the sanatorium should be ci-edited by the state "for
each patient cared for therein at public charge," in certain
amounts. It was reasoned that when the patient was in the
county hospital he was not in the sanatorium and therefore

did not come within the provisions of the statute with refer
ence to state credits.

Thereafter, the 1945 legislature created sec. 50.07 (3) (c)
(Laws 1945, ch. 244, sec. 1) which provides as follows:

"(c) When any patient is temporarily transferred from
any institution mentioned in this subsection to a county
hospital or to a local hospital where the entire cost of care
is borne by the sanatorium for sui'gical or medical care or
both, the state credit provided in this section shall continue
to be granted during the period of such transfer."

The enactment of this section constitutes a recognition by
the legislature of the correctness of the interpretation of
the former law by the attorney general and indicates a legis
lative intent to change the rule when patients are tempo
rarily transferred to a "county" or "local" hospital. But
the Wisconsin general hospital is neither a county nor a
local hospital. Sec. 36.31 provides in part as follows:

"There shall be established in connection with the medi
cal school of the University of Wisconsin at Madison a state
hospital to be known as the 'State of Wisconsin General
Hospital.' "

If the legislature in enacting sec. 50.07 (3) (c) had in
tended to include state hospitals, there would have been no
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occasion for it to specify county and local hospitals. Thus
it was the apparent legislative intent not to include the
Wisconsin general hospital within the provisions of sec.
50.07 (3) (c).
The answer to subdivision (b) of the question is there

fore that the board of health is not authorized to certify
state credit to the patient's county of legal settlement for
the period during which the patient was cared for in the
Wisconsin general hospital.
However, it does not follow that the patients may not be

sent to Wisconsin general hospital for treatment. Even
before the opinion in 32 O.A.G. 154 referred to above, it
was considered that where a sanatorium patient required
medical or surgical care which could not be provided at the
sanatorium, it was proper to send the patient temporarily
to another hospital at the expense of the sanatorium. The
only problem was whether state credit could be given for
the time he was in such other hospital. The reason why the
sanatorium is required to bear the expense of such hospitali-
zation is that under sec. 50.07 (2), Stats., the "mainte
nance" of the patient includes "emergency surgical and den

tal work, and all other necessary and reasonable expenses
incident to his care in such institution."

An examination of ch. 142, Stats., relating to admission
of such patients to Wisconsin general hospital, fails to dis
close any provision for admitting sanatorium patients as
public patients. However, such patients can be received as
private patients, the same as anyone else who is referred
to the Wisconsin general hospital by his attending physi
cian. (The rate charged to private patients is somewhat

higher than the county rate, and it is the private patient
rate which would have to be paid to the Wisconsin general
hospital when patients are referred there from county sana
toria.) The charge so paid would be properly included in the
operating expenses of the sanatorium and thus reflected in
the per capita cost.

WAP
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Public Health—Renderinf/ Plants—Location—Gnder the
provisions of sec. 146.12 (4), Stats., a rendering plant con
structed prior to September 9, 1939 and located within less
than one-eighth of a mile of a public highway may be re
paired and placed in operating condition after a fire which
does extensive damage to the building but which leaves the
rendering machinery and equipment in operating condition.

August 24, 1953.

Dr. Carl N. Neupert,

State Health Officer.

You state that a rendering plant owner is requesting ap
proval of rendering plant plans and specifications for the
reconstruction of a former plant previously licensed but
which was partially destroyed by fire on July 30, 1951 and
has not been operated since. The plant was destroyed to the
extent that the roof and second story were completely de
molished leaving only the first floor and the rendering
equipment.
We are asked whether approval can be given for the re

construction program in view of the fact that the plant's
location is less than one-eighth of a mile from a public

highway.
Sec. 146.12 (4), Stats., reads:

"No person after September 9, 1939 shall erect a render^
ing plant within one-eighth mile of a dwelling, business
building or public highway, but no plant need be discon
tinued because a highway is relocated to come closer than
one-eighth mile of any such then existing plant."

The question presented is a mixed one of law and fact,
the answer to which depends upon the extent and degree
of construction involved and changes, if any, in the over
all program of operation.
In this instance there was a very substantial destruction

of the existing plant followed by a prolonged discontinuance
of the business, which normally would indicate an intent
to abandon the location for rendering activities. However,
we are informed by counsel for the operator of the plant
that the reason for discontinuing this particular plant was
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the ill health of one of the operator's sons, making it neces
sary for the family to curtail the scope of its activities and
limit its business to the operation of rendering plants at
two other locations. Now, however, the son who was operat
ing the plant where the fire occurred has recovered from
his disabilities to the extent that he is able to re-engage in
the former business.

We are also informed in this case that all the rendering
machinery and equipment is intact and that operations
could be resumed except that there is no roof or covering.
We are also told that part of the land for the highway

in question here was donated by the plant operator to the
town so as to furnish a means of ingi^ess and egress to a
land o^vner located at one end of the highway and that this
land owner with his family are the only persons living
along the road.

In 37 O.A.G. 574 we considered the situation where the

interior of a rendering plant was damaged by fire and it
was proposed that a new building be constructed so as to
be connected with the older structure by steam lines and a
conveyor, and the older part would be used for cutting,
boning, crushing, cooking, and storage. It was concluded
that the new structure where the actual rendering was to
be done would be in violation of sec. 146.12 (4) even though
part of the processing would continue in the older building.

Apparently the ultimate purpose of sec. 146.12 (4) is
to confine the location of rendering plants to places where
their operation will be least likely to result in nuisance
conditions, and since the continued existence of noncon-
forming plants is inconsistent with that object, it is con
templated that conditions should be reduced to conformity
as completely and as speedily as possible with due regard
to the special interest of those concerned. In 58 Am. Jur.,
Zoning, § 155, it is stated that zoning regulations, despite
purposes similar to the one stated above, are frequently con
strued not to cui-taH the right of the owner of an existing
nonconforming building to repair, alter, extend, enlarge,
or replace the same.
In Bartkus v. Alters, 189 Wis. 589, it was held that the

owner of a two-story building, the lower floor of which at
the time of the adoption of a zoning ordinance placing it in
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a residential district was occupied by a store and the second
floor as a residence, was entitled, where the zoning ordi
nance preserved the right to continue nonconforming uses
but prohibited the erection of new structures in residential
areas which were to be devoted to a nonconforming use, to
a permit to build a one-story addition at the rear of the
store building where such addition was to be used for resi
dential purposes only, even though access to the store could
be had through it.
There is a very substantial volume of case law on the

subject "of repair and replacement of dilapidated or de
stroyed buildings devoted to nonconforming uses under zon
ing regulations, but no useful purpose would be served by
attempting to review or distinguish them here since they
turn pretty largely on the wording of the particular ordi
nance or statute involved.

In view of all of the information furnished here we con

clude that the repairs, even though substantial, of an exist
ing building, involving no replacement of the machinery
and equipment essential to the rendering process and no
substantial enlargement of the over-all nonconforming op
erations, probably falls short of the "erection of a render
ing plant" as that term is used in sec. 146.12 (4), Stats.,
and that the proposed plans may be approved if they are
otherwise in accordance with the statutes and in compliance
with the rules and regulations of the state board of health
adopted pursuant to sec. 146.12 (9), Stats.
WHR
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Municipal Court—Clerk's Fees—Statutes—Construction
—Ch. 511, Laws 1953, repealing and recreating sec. 59.42,
Stats., relating to the fees of clerks of circuit courts, is in
applicable to the municipal court of Racine county to the
extent that the municipal court act is inconsistent therewith.

August 31, 1953.

Edward A. Krenzke,
District Attorney,

Racine County.

You have inquired whether cli. 511, Laws 1953, is applica
ble to the fees of the clerk of the municipal court of Racine
county, which court was created by ch. 72, Laws 1897. This
court act has been amended a number of times and appears

at page 1835 and following in the Wisconsin Annotations
for 1950.

Sec. 20 of the act provides:

"The fees of the clerk, witnesses, jurors and officers in
all cases within the jurisdiction of justices of the peace,
shall, except when otherwise herein provided, be the same
as they have heretofore been allowed in courts of justices
of the peace, and in all actions beyond the jurisdiction of
justices of the peace, the fees of the clerk, witnesses, jurors
and officers shall be the same as are allowed by law to the
clerk, witnesses, jurors and officers in the circuit court of
Racine county; provided, always, that the fees of said clerk
shall in no event exceed the sum of $5 in all civil actions
within the jurisdiction of justices of the peace; and pro
vided, further, that the fees of said clerk in all civil actions
beyond the jurisdiction of the justices of the peace shall
not exceed the sum of $6, exclusive of state tax."

Ch. 511, Laws 1953, repeals and recreates sec. 59.42,
Stats., relating to the fees of circuit court. Without going
into details it might be said that the fees therein provided do
not correspond with those set up by sec. 20 of the Racine
county municipal court act.
However, it would seem that ch. 511 has no application

where it is in conflict with the provisions of the municipal
court act, since where the provisions of a general statute are
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repugnant to the provisions of a previously enacted special
law, the general law does not operate to modify the special
law, unless such modification is provided for by express
words or arises by necessary implication. Sutherland, Statu
tory Construction (3d ed.) §§ 1905 and 2021.
WHR
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Constitutional Law—Dairy, Food, and Druys—Licenses
and Permits—Milk and Cream Tester—Constitutionality of
ch. 581, Laws 1953, creating sec. 98.145, Stats., relating to
milk and cream testing, discussed, and administration of
provisions of act considered.

September 1, 1953.

State Department of Agriculture.

You have asked for our opinion as to the constitutionality
of ch. 581, Laws 1953, and have raised certain other ques
tions as to the administration of the law in the event it is
deemed to be valid.

Ch. 581, among other things, creates sec. 98.145, Stats.,
relating to licensing of milk and cream testers.

Sec. 98.145 reads:

"98.145 Licensing of milk and cream testers. (1) To
secure fair and accurate tests to producers and manufac
turers for the determination of the basis of payment or for
settlement for such milk or cream, or for the purpose of
official inspection, or for the making of records of dairy
production, persons making such milk fat tests shall be
licensed by the department as herein provided.
" (2) No person shall engage as a tester of milk or cream

to determine its value for payment or for the purpose of
official inspection or for records of dairy production for the
purposes described above unless he holds a license issued by
the department; but no such license shall be required of a
duly licensed cheesemaker or buttermaker. Such license
shall be renewed annually. Each application for milk tester
license or renewal thereof shall be accompanied by a fee of
$2. Each application shall be made upon forms provided by
the department.
" (3) To qualify for a milk and cream tester's license the

applicant shall furnish satisfactory evidence of good moral
character as certified by 2 responsible references who have
known the applicant for at least one year and shall give
proof of ability to perfoi-m the necessary duties to the sat
isfaction of the department by satisfactorily passing a writ
ten examination pertaining to milk and cream sampling and
care of samples and use of the Babcock test or such other
test method as may be approved by the department ; and
by actual demonstration in the laboratory of his ability to
determine accurately the milk fat content of milk and cream
including special emphasis on the handling and testing of
composite samples of milk and cream.
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"(4) Unless provision is made for the testing of milk
or cream by a duly licensed tester as provided herein, no
dairy plant shall receive any milk or cream unless at least
one employe is a milk and cream tester licensee who shall
be responsible for the care of samples and the testing of
milk and cream and who shall be regularly assigned to the
duty of making such tests.
"(5) This section shall not be construed to require the

licensing of city or village sanitary or dairy inspectors."

You state that some dairy plants have indicated an in
tention not to obey the law on the grounds that it is invalid
because of the exemptions it grants to a portion of the
industry.
The presumptions in favor of the validity of a statute

are well set forth in the case of Madison Metropolitan Sew
erage District v. Committee on Water Pollution, 260 Wis.
229, where the court said among other things that the ques
tion of classification for purposes of legislation is primarily
for the legislature, both as to need and basis; that a stat
ute does not violate the equal-protection clause of the fed
eral constitution merely because the statute is not all-
embracing; that any repugnance between a legislative act
and provisions of the constitution must be clear and ir
reconcilable, and in matters involving only questions of pub
lic policy the determination of the legislature is final and
conclusive on the courts; that unless the court can say that
a statute appears on its face to be unreasonable and un
necessary, the court must find that the facts before the legis
lature were sufficient to justify the requirement, and if
circumstances could exist to justify the requirement, it
must be presumed that such circumstances did exist; that if
there is any choice as to construction, the court should
adopt the construction which will sustain the statute; and
that the wisdom or expediency of particular regulations un
der the police power is primarily for the legislature rather
than the courts.

The legislature here has stated the public policy to be
served by the law, and it cannot be said that such purpose
appears on its face to be an unreasonable one. It has ex
empted duly licensed cheesemakers and buttermakers from
the act. Presumably this was done on the theory that their
qualifications are such as to insure competence for milk and
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cream testing without the necessity of passing another ex
amination such as that required by sec. 98.145 (3), Stats.
Such a classification is invalid only where it makes an

arbitrary or unreasonable discrimination, or where it does
not apply alike to all persons within the same class, or ex
empts a part only of a certain class, or where it is not
uniform. 53 C.J.S. 601-2.

We are unaware of any constitutional requii-ement that
the qualifications of a class exempted from certain license
requirements must be exactly equivalent of those who are
required to be licensed. Numerous illustrations might be
cited. Frequently licensing statutes exempt from examina
tion those practicing at the time the statutes were enacted
by so-called "grandfather" clauses. Such persons so ex
empted may be wholly incompetent as compared to those
who must henceforth qualify by showing their fitness
through examination, yet such exemptions are uniformly
sustained. Other examples might be mentioned. For in
stance, a physician or surgeon may fit glasses in this state
and most states without an optometric license and while
his medical license insures competency in diagnosing and
treating eye diseases and in performing eye surgery, he
may never have had a course in refraction and probably is
not examined as to his competency to perform optometric
services. The collection agency licensing law exempts attor
neys, banks, express companies, insurance companies, etc.
and professional men's associations where the members are
licensed to practice other callings.

Moreover, in the case of State v. Stehlek, 262 Wis. 642,
it was stated that the exercise of the power to declare laws

unconstitutional by inferior courts should be carefully lim
ited and avoided if possible. This admonition applies with
equal if not greater force to the attorney general, and we
therefore go no further here than to point out some of the
considerations, as was done above, which enter into a proper
study of the validity of exemptions from a licensing law,
and to add further that under sec. 97.03 (2), Stats., butter-

makers and cheesemakers may be licensed only pursuant to

such regulations as your department shall prescribe relating
to the qualifications of applicants for licenses. No good rea
son suggests itself for not examining into the competency
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of future applicants so far as their ability to test milk or
cream is concerned.

You call attention to subsec. (4) of sec. 98.145, and in
quire whether cheesemakers and buttermakers who operate
their own plants are required to be licensed as milk testers.
The answer is "No," if they are licensed as cheesemakers
or buttermakers. Subsec. (2) specifically exempts such per
sons from the act. Subsec. (4) therefore requires that a
dairy plant receiving milk or cream must have someone
do the testing, and the tester must either have a license
under sec. 98.145 or under sec. 97.03, Stats., but he does not
need licenses under both sections.

Next you inquire whether herd testing for production
records can be performed by high school students and their
teachers in agricultural courses where milk testing is studied
or whether such students and teachers must be licensed.

There is nothing illegal in the testing of milk by un
licensed persons provided the testing is not done officially
for any of the purposes mentioned in sec. 98.145.

The next question relates to the employment of unlicensed
persons by producer organizations, not as a basis for pay
ment but merely so that the members can have checked for
their own information the accuracy of the official tests
upon which they have been paid for their product.

There is nothing illegal in this.
Lastly, you inquire whether the act applies to state

inspectors.
The answer is "No." Statutes in general terms do not

.affect the state if they tend in any way to restrict or dimin
ish its rights or interests. Mihvaukee v. McGregor, 140
Wis. 35. You do not state the purpose of these tests, but
we assume they must be made for some purpose of the
state itself and not for purposes mentioned in sec. 98.145,
Stats.

WHR
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Counties—Insurance—Tax and Old-Age Assistance Liens
—A county board of supervisors may insure its interest in
property on which it has tax liens.
A county board may purchase and continue in effect in

surance to protect the county's interest in property on which
it holds an old-age assistance lien.
Premiums for such insurance could not be paid by the

county from the old-age assistance appropination and se
cured by the old-age assistance lien.

September 3, 1953.

John Potter,

District Attorney,
Wood County.

You have asked several questions relating to the right of
a county board of supervisors to carry insurance to protect
the county's interest in property on which it has old-age
assistance or tax liens.

With respect to tax liens, you ask: "Is the county board
authorized to insure its interest in property on which
there is a tax lien in favor of the county?"

Although there are specific statutory provisions author
izing a county board to cause county buildings to be in
sured (sec. 59.07 (4)), and to provide public liability and
property damage insurance (sec. 59.07 (23)), I find no
provision expressly authorizing it to carry insurance on
property on which it has a tax lien. However, sec. 59.07 (1)
and (6) authorizes the county board to:

"(1) General powers. Make such orders concerning the
corporate property of the county as they may deem
expedient.

ii* * «

"(6) General authority. Represent the county and
have the care of the county property and the management
of the business and concerns of the county in all cases
where no other provision is made."

While liens at common law were not regarded in all cases
as property, it is said in 33 Am. Jur. 419-420:

* * whatever may be the import of the word when
applied to that class of cases, or whatever may have been
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its original meaning, it has now acquired a much more ex
tended si^ificance, and in common parlance is somewhat
indiscriminately used as if it embraced every species of
special ownership which one may have in property the
general ownership of which is in another * *

In view of the definitions contained in sec. 370.001 (27),

(31) and (35), Stats., it seems the legislature intended that
a lien should be included within the term "property" as
used in sec. 59.07 (1) and (6).

The last sentence of sec. 74.44 (1) makes purchases by
a county at tax sales subject to all laws relative to purchase
and sale by others.

It is pointed out in 29 Am. Jur. 301, that a lienholder
has an insurable interest. A tax lien gives the holder rights
similar to those of a mortgagee; and it is pointed out in
State Barak of Chilton v. Citizens Mutual Fire Insurance
Co., 214 Wis. 6, 11, that:

"* * * One having a mortgagee interest in property may
protect that interest in one of three ways: (1) under a sim
ple loss payable or option mortgage clause, the mortgagee
may be simply an appointee of the insurance fund; (2) by
virtue of the standard mortgage clause, often referred to as
the subrogation clause such as the one attached to the policy
in this case; (3) by a policy procured by and issued to the
mortgagee. 5 Couch on Insurance, sees. 1215-1215d * *

See, also, Keith v. Royal Insurance Co., 117 Wis. 531,
and Tischendorf v. Lynn Mutual Fire Insurance Co., 208
N. W. 917, 190 Wis. 33, 38, 45 A.L.R. 856. In the latter
case an insurable interest was discussed:

"The question therefore arises in the instant case whether
the plaintiff, in leasing his farm, retained either the title
to the crops, an interest therein, or a lien upon the same,
so that it might be said that he had at the time of the fire
an insurable interest in the hay. In 14 Ruling Case Law,
910, 911, it is said:
" Tt may be said, generally, that any one has an insurable

interest in property who derives a benefit from its existence
or would suffer loss from its destruction. It is not neces
sary, to constitute an insurable interest, that the interest is
such that the event insured against would necessarily sub
ject the insured to loss; it is sufficient that it might do so,
and that pecuniary injury would be the natural conse-
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quence .... The term "interest" . . . does not necessarily
imply property in the subject of insurance, and neither the
title nor a beneficial interest is requisite.' "

It is my opinion that the authority of a county to make
orders concerning its corporate property includes the right
to provide insurance protection where that might be done
by private parties holding similar interests.
Your question respecting the right to insure property on

which a county has an old-age assistance lien reads: "Is
the county board of supervisors authorized under its gen
eral powers to purchase and continue in effect such insur
ance as may be necessary to protect the county's interest in
the property on which it has such a lien?"

It would seem that the answer to your first question
would also be applicable to property on which a county has
a different kind of lien.

Old-age assistance liens, however, are covered by specific
statutory provisions in considerable detail; and the county's
interest is partially in the nature of a trusteeship.
The claim secured by the old-age assistance lien does not

ripen until the death of the beneficiary (sec. 49.25); and
the proceeds recovered by enforcement of the lien are sub
ject to payment "to the United States, the state and its
political subdivisions, in the proportion in which they re
spectively contributed to such old-age assistance."

Furthermore, the legislature has, in sec. 49.26 (10) ̂ set
out specific things which a county may do for protection of
the lien, which do not include provision of insurance. It
might be argued, on the principle of "expressio unius, ex-
clusio alterius" that the failure expressly to include authori
zation to carry insurance shows that the legislature intended
to deny such authority; and it is entirely possible that the
courts might so rule.
I am inclined to the belief, however, that such exclusion

as may be implied from sec. 49.26 (10) is with respect to
payment out of the "appropriation for old-age assistance,"
and with respect to the priority given in the subsection for
the expenditures so enumerated. This phase of the matter
will be discussed in greater detail in connection with your
next question.
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The following discussion from 31 O.A.G. 308, 310-311,
stresses the theory enunciated by the supreme court in Goff
V. Yauman, 237 Wis. 643, 647, to the effect that the pro
vision for a lien on realty is a correlative of, and a substi

tute for, power to receive the transfer of personalty under
sec. 49.26 (1), Stats.:

"It seems probable that the legislature, in giving the
lien, intended the county to have the power to protect its
interests in the manner usually employed by persons hav
ing similar interests in property. The provision for a lien
in favor of the county was substituted by ch. 7, Laws Spe
cial Session 1937, for the earlier provision that the county
judge might require the old-age assistance beneficiary to
transfer his entire property, both real and personal, to the
county. Under the earlier provision, after a transfer was
effected, the proper county officer was empowered 'to sell,
lease or transfer such property, or defend and prosecute
all suits concerning it, and to pay all just claims against it,
and to do all other things necessary for the protection,
preservation and management of the property.' Such power
to deal with the property as a whole was doubtless ample
to authorize carrying insurance on the real estate, so that
the proceeds would be payable into the general fund held
and managed by the county. As pointed out in Goff v. Yau
man, 237 Wis. 643, 647:
"'* * * The provision in sec. 49.26 (1), Stats. 1935,

which authorized the county judge to require a transfer
"'f the beneficiary's property, was rendered unnecessary and
inapplicable to real estate in Wisconsin by the amendment
enacted by ch. 7, Laws of Sp. Sess. 1937; and by sec. 49.26
(4), Stats., created thereby there was substituted for the
transfer of title, which could theretofore be required, the
statutory lien provided in sub. (4) as the means of securing
the repayment of the old-age assistance benefits. There is
nothing in this legislation that indicates, even by implica
tion, that the legislature intended the present law to be less
comprehensive and effective in its application to secure such
repayment than was the law for which it was substituted.'
[Emphasis ours.]"

With respect to personalty transferred under sec. 49.26
(1), the county may do all things necessary for its "pro
tection, preservation and management."
I am, accordingly, of the opinion that the county board

may purchase and continue in effect such insurance as may
be necessary to protect its interest in property on which
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it has an old-age assistance lien; but, whether it may add
such expenditures to the lien or deduct them from the pro

ceeds before allocating such proceeds under sec. 49.25 pre

sents another question, hereinafter discussed.
Your last question is: "If the county board is so au

thorized, could the premiums be paid from the old-age as

sistance appropriation and such amounts expended be also

secured by the old-age assistance lien?"

Sec. 49.26 (4) gives a lien for "old-age assistance paid

to any beneficiary (including aid paid under sections 49.30

and 49.40)." Since the lien is strictly statutory, it includes

only the items specified. The cost of insuring the property

could be included in the lien only if it were paid by the
beneficiary out of assistance allowed him for that purpose.

The state department of public welfare recognizes that the

budget on which the grant is made may include provision
for insurance; and in such case the county interest is to be

protected by a loss payable clause in accordance with 31
O.A.G. 308. The standards issued by the department for de

termination of need, Ch. III-ll, sec. Ill, re-issued July 1,
1952, read:

"5. Fire insurance
"Fire insurance should be allowed when the recipient has

such insurance, the actual premium to be prorated or to be
included in one month's grant. If an allowance for fire in
surance in an OAA grant is made, the county's lien shall
be protected by a loss payable clause in the insurance policy.
Uniform standard Wisconsin Loss Payable Clause forms
lllB may be obtained from any local insurance agency for
use in this connection. (See App. 22) In executing the
form, the county should be designated as the claimant. When
collection is effected by the county, prorata settlement will
be made with the federal and state governments in the same
manner as in estate collections, unless replacement housing
or repair is planned within a reasonable time."

Sec. 49.26 (5) and (10) provides for certain expendi
tures which have priority over the lien; but payments for
insurance are not included. The fact that sec. 49.25 provides
for allocation of the "net" amount collected shows that de

duction of actual costs of collection was contemplated. In
surance payments made by the county prior to commence-
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ment of action to enforce the claim could not be classed as a

cost of collection.

It might seem a highly technical construction which would
result in a rule that insurance payments for protection of
the property may be represented in the lien, and thus be
reimbursable out of proceeds of sale of the property, when
they are paid out of cash assistance granted the beneficiary,
but not if paid directly to the insurer by the county. That
rule may, however, be a calculated result based on legislative
policy.

As pointed out in Mihvaukee County v. Bayley, 259 Wis.
38, the legislative philosophy on which the old-age assist
ance program is based is to provide for care of aged de
pendent persons under a system more compatible with self-
respect than traditional relief. It contemplates that, except
for specified purposes, the beneficiaries shall receive their
assistance in the form of cash and shall have the right to
expend the money in the same manner as persons receiving
pensions. The court said in the above case (p. 41):

"The chief distinction between poor relief and pensions
is that the recipient of a pension gets cash which he has
the right to spend as he sees fit. Pensions are granted to
those who can be trusted to expend the funds in their own
best interests."

I believe the legislature intended that if insurance on
property of an old-age assistance beneficiary is to be paid
out of old-age assistance appropriations, it is to be handled
by allowance in the beneficiary's budget for that purpose.
BL
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Public Assistance—Guardianship Proceedings—District
Attorney—Duties—^The county agencies charged under sec.
49.51, Stats., with administration of social security aids
have authority, under proper circumstances, to institute
guardianship proceedings in behalf of recipients of social
security aids; and in such cases it is the duty of the district
attorney to furnish legal service.

September 3, 1953.

George A. Hardy,

District Attorney,
Richland County.

You have asked for a re-examination of that portion of
the opinion in 25 O.A.G. 549, 554, which reads:

"In the administration of the old-age and blind pension
law, sec. 49.26 (3), where there is a requirement for the
appointment of guardians for incompetents or imbeciles,
it is the duty of the district attorney to appear and aid the
county court in whatever way possible, upon the request of
the court, or where it appears to be in the public interest.
The county and state are interested both in the financial
aspects of the problem and also in the proper care and treat
ment of the pensioners. XXV Op. Atty. Gen. 609."

Under the provisions of sec. 59.47, Stats., which obligate
the district attorney to "prosecute or defend all actions,
applications or motions, civil or criminal, in the courts of
his county in which the state or county is interested or a
party" there can be little doubt that it is the duty of the
district attorney to furnish the legal service necessary for
the conduct of the guardianship proceedings in any case in
which the county has sufficient interest to institute such
proceedings.
The question in which you are primarily interested would

seem to be whether the county has authority to institute
such proceedings in connection with administration of old-
age assistance and aid to dependent children. Sees. 49.19,
49.20 (1) and 49.51, Stats., place upon counties the duty
to administer aid to dependent children and old-age assist
ance, subject to the supervision of the state department of
public welfare under sec. 49.50, Stats. The administration
is subject to such rules and regulations, not in conflict with
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law, as may be established by the state department under
sec. 49.50 (2), Stats. Conceivably such rules might include

provisions with respect to the circumstances under which

appointment of a guardian is necessary in order to warrant

payment of public funds.
It is impossible for us to anticipate all the factual situa

tions under which application for a guardian might be
made. Determination whether institution of the guardian
ship proceedings is proper in. a specific case can only be
made in the light of the particular circumstances in such
case.

On the assumption that facts are presented on the basis
of which the administrative authorities may properly de
termine that aid could be paid only to a guardian, we are of
the opinion that the county officers charged with the ad
ministration of social security aids have authority to insti
tute guardianship proceedings. As the supreme court
pointed out in Kasik v. Janssen, (1914) 158 Wis. 606, 609-
610, 149 N. W. 398:

"In addition to powers expressly conferred upon him by
statute, an officer has by implication such additional powers
as are necessary for the due and efficient exercise of the
powers expressly granted or such as may be fairly implied
from the statute granting express powers. * * *

"Administrative officers have a limited power to make
and enforce rules and regulations consistent with and sup
plementary to the statutes under which they act. This
power varies according to the nature and necessities of the
office, embracing in one extreme the humble office and
limited powers of the register of deeds of a county and in
the other the extensive and far-reaching rules and regula
tions of the treasury, or of the interior department of the
United States government. U. S. v. Eaton, 144 U. S. 677,
12 Sup. Gt. 764."

The legislature intended the county administrative offi
cers to have all the authority which might be necessary to
safeguard the payment of public funds, to insure that the
funds are used for the purposes for which they were appro
priated, and to carry out the policies on which the social
security laws are based, including such objectives as "the
more humane care of aged, dependent persons."



Opinions of the Attorney General 233

You have referred to the absence of a statutory provision
expressly authorizing the institution of guardianship pro
ceedings by county welfare departments. On the principle
of statutory interpretation that detailed enumeration of
powers indicates a legislative intent to exclude all powers
not expressly enumerated, a general authority to administer
would probably be broader than a series of enumerated
powers. A general authorization to administer necessarily
carries many incidental items of authority which are not
expressly enumerated.

Sec. 319.16 (1), Stats., provides that a relative or
"friend" of an insane or incompetent person may apply for
appointment of a guardian.
The term "friend" within the purview of statutes relat

ing to appointment of guardians for incompetents has been
construed to include one who entertains regard for, who
takes active interest in the welfare of, or who is favorably
disposed and acting for the interest and benefit of, the in
competent. See Wagner v. Wayne Probate Judge, 151 Mich.
74, 114 N. W. 868, 869, 870; Ned v. Robinson, 181 Okla.
507, 74 P. 2d 1156; People v. Bond, 93 N.Y.S. 277, 104 App.
Div. 47.

Since the purpose of the laws relating to social security
aid is to provide for the welfare of recipients, it would
seem that the legislature intended that the officers desig
nated to administer such laws should fall within the scope

of the term "friend" as above defined.

It is my opinion that the officers charged with adminis
tration of old-age assistance and aid for dependent children
have authority in appropriate cases to institute guardian
ship proceedings.
BL



234 Opinions of the Attorney General

Public Assistance—Old-Age Assistance—^Discussion of
requirements of sec. 49.22 (4), Stats, (created by ch. 337,
Laws 1953), as to assignment of life insui'ance policies
owned by recipients of old-age assistance.

September 3, 1953.

State Department of Public Welfare.

You ask several questions about the nieaning of sec.
49.22 (4), Stats., created by ch. 337, Laws 1953 (Bill
16, S.).
Your first question is: In order to qualify for a grant of

old-age assistance does an individual who owns a policy of
insurance on his life, which policy has a cash or loan value
within the limitations established by sec. 49.22 (4) (b),
have to assign such policy to the county agency pursuant
to subdivision 3 in the event he is allowed by the county
agency to retain the policy, regardless of whether or not an
allowance is made in the budget for the payment of premi
ums on such policy?

Sec. 49.22 (4) (b) provides that old-age assistance may
be granted only to a dependent person who owns property
not in excess of $500 in liquid assets, of which:

"1. The first $300 shall be transferred to the county
agency for the sole purpose of providing a fund for the
payment of the recipient's funeral expenses.
"2. The amount remaining, not to exceed $200, may be

retained by the recipient, free of control of the county
agency, for emergency use, provided that regular with
drawal and replaceirient in this fund shall be regarded as
income for the purpose of determining eligibility for old-
age assistance.
"3. The cash or loan value of a life insurance policy at

the date the recipient first receives old-age assistance shall
be considered a liquid asset subject to the provisions of this
paragraph; however, if the recipient owns a policy of in
surance on his life within the limitations of this paragraph
the county agency may authorize him to retain it and pro
vide for the payment of premiums thereon in his budget,
provided that he designates the county as assignee under
the policy to the extent of the amount of old-age assistance
granted him during his lifetime. Where the county as sub-
assignee receives proceeds from such policy and where less
than $300 had been transferred to it by the recipient for
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funeral expenses, the county shall allocate from such pro
ceeds a sum not exceeding $150 so as to provide a fund for
funeral expenses not exceeding $800; * ♦ *"

Bill 16, S., from which ch. 337, Laws 1953, was
enacted, was introduced by the legislative council with
recommendation.

Prior to enactment of ch. 887, Laws 1958, sec. 49.26 (1)
provided that no one should be denied old-age assistance
on the ground that he had cash or loan value not in excess
of $1,000 in a policy of insurance, and that the transfer
of such interest should not be required as a condition of a
grant of assistance.
The following comments in the report and recommenda

tions of the legislative council for the repeal of such ex
emptions, indicate that one of the primary considerations
was the common practice of providing assistance from pub
lic funds for payment of premiums.

"From information which the committee has received,
it appears to be a common practice to provide for the pay
ment of premiums on life insurance held by old-age as
sistance recipients. The statutes provide that such insurance
policies may be retained provided the cash surrender value
does not exceed $1,000. However, the committee believes
that it is not to be intended that such payment of premiums
from public funds shall be only for the benefit of the re
cipient's heirs.
"The committee recommends that a provision shall be

included in the statutes which shall make the payment of
insurance premiums through the use of public funds con
tingent upon the county participating as a beneficiary to
the extent of the assistance granted, after suitable pro
vision has been made for the payment of funeral expenses.

((9|c at «

"The committee recommends the passage of legislation
under which the county shall share in the proceeds from an
insurance policy held by the recipient at the time he first
receives old-age assistance and upon which the payment of
premiums thereon shall be included in the recipient's budget.
The county's claim shall not exceed the amount of old-age
assistance granted to the recipient during his life time and
after reasonable provision has been made for the payment
of funeral expenses."

Sec. 49.22 (4) (b) 8 first provides that the "cash or loan
value of a life insurance policy at the date the recipient
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first receives old-age assistance shall be considered a liquid
asset subject to the provisions of this paragraph," which
would mean that in all cases it is subject to transfer as pro

vided in paragraphs 1 and 2, if assistance is granted. (If
the value of the policy owned by the applicant, or the value
of the policy together with other liquid assets is in excess

of $500 he is not eligible for assistance.) The conditions
on which it is provided that a recipient may retain the

policy do not refer to payment of premiums out of public
funds, but to provision for premiums in the recipient's

budget.

If the beneficiary has income or resources other than

assistance which he devotes to payment of the premiums,

that is nonetheless required to be taken into consideration
in determining the amount of the grant. Sec. 49.22 provides:

"* * * The amount granted shall be determined by a
budget in which all income and resources as well as expenses
shall be considered. * * *"

If a need for public assistance is increased by the inclu

sion of insurance premiums as an item of expense, the

public is interested in the property accumulated through
that expenditure, even though a portion of the expenses

are met by other income and resources. If the other income

and resources were devoted to needs other than insurance

premiums, the public expenditure would presumably be
commensurately decreased.

If insurance premiums are paid from other income or
resources of an old-age assistance beneficiary, that can only
be done on the basis of a budgetary provision in accordance
with sec. 49.22; and there has thus been literal compliance
with the condition of sec. 49.22 (4) (b) 3 to "provide for
the payment of premiums thereon in his budget."

It should be pointed out, however, that sec. 49.22 (4) ap
plies to a life insurance policy only when the cash or loan
value is the property of the applicant for assistance. It is
conceivable that another person might be the owner of a
policy of insurance on the life of an applicant. As examples,
a third person with an insurable interest might have taken
insurance on the life of the applicant for the benefit of the
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former; or the insured might have assigned his policy in
payment of a bona fide debt.

If premiums are being paid on life insurance owned by a
beneficiary of old-age assistance, sec. 49.22 requires that
they be considered in the budget; and the insurance is sub
ject to the requirements of sec. 49.22 (4) (b) 3, even
though the budget may include "income and resources" ad
ditional to the assistance granted.
Your second question is: Does such assignment to the

county agency have to be made with respect to a policy that
does not have a cash or loan value?

Sec. 49.22 (4) applies only to liquid assets. "Liquid,"
when used in such sense, is defined in Webster's New In
ternational Dictionary: "Such as are cash, or can be
promptly converted into cash."
By specifically providing that the cash or loan value of a

life insurance policy shall be considered a liquid asset, the
legislature has by implication recognized that insurance
without cash or loan value is not a "liquid" asset.
The conditions of sec. 49.22 (4) are intended to apply

only to such assets as might be made available for imme
diate support of the owner.
An insurance policy without cash or loan value would, if

owned by an applicant for old-age assistance, be subject to
sec. 49.26 (1), to the eifect that:

"If the county agency deems it necessary, it may require
as a condition to a grant of assistance that all or any part
of an applicant's personal property (except that mentioned
in sec. 49.22 (4) * * * be transferred to the county agency

:ft « r)

Your third question is: Does the county agency have the
option of determining whether or not a recipient of old-
age assistance may retain a policy of insurance which has
a cash or loan value?

Sec. 49.22 (4) (b) 3 provides that the county agency
"may" authorize a recipient to retain an insurance policy
under certain conditions.

The primary significance of the term "may" is permissive
rather than mandatory. While it is true that the term is

sometimes construed as mandatory, there must be "mani-
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fest" some evidence of a different legislative intent to war
rant deviation from "common" usage. See sec. 370.01 (1).
The mandatory element of sec. 49.22 (4) (b) 3 is that

the county agency may not authorize retention of the policy
except under the conditions specified. It is not required to
permit retention of the policy in any case.
Your fourth question is: Does the county agency have the

option of determining whether or not a recipient of old-age
assistance has a right to retain a policy of life insurance
which does not have a cash or loan value?

This question is partially answered in the discussion of
your second question. The transfer in such case is governed
by sec. 49.26 (1). The standards are discussed in 25 0. A. G.
205, and 32 0. A. G. 313, 820-322.
BL

Taxation—Exemption—Expansion by ch. 159, Laws 1953,
of exemption of cheese from taxation to include cured cheese
under sec. 70.111 (11), Stats., is not applicable to the as
sessment for 1953.

September 3, 1953.

Rodney 0. Kittelsen,
District Attorney,

Green County.

You request an opinion upon the following problem;
Sec. 70.111 (11), Stats. 1951, exempted from general

property taxes: "Natural uncured cheese owned by the Wis
consin manufacturer." Ch. 159, Laws 1953, which amended
that provision by deleting the word, "uncured," took effect
May 21, 1953. You ask whether this enlargement of the
exemption applies to the 1953 assessment.

Wis. Central R. Co. v. Lincoln County, (1883) 57 Wis.
137, 15 N.W. 121, considered the question of whether real
property which, pursuant to an express statutory provision,
enjoyed tax exemption that ran expressly only until May
11, 1876, could be assessed and taxed for the year 1876.
The statutes then provided that personal property was to be
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assessed as of May 1; that such assessment should not be
affected by any sale or change of location of such property
after that date; and that real property might be assessed at
any time between the first of May and the time designated
for the sitting of the board of review. The plaintiff com
pany in support of its claim for exemption from the 1876
assessment, contended that the assessability of real prop
erty was determinable as of May 1, the same as in the case
of personal property, or the constitutional rule of uni
formity (Art. VIII, sec. 1) would be violated. The court in
sustaining the inclusion of the property in the 1876 assess
ment, after holding there was no violation of the uniformity
provision, went on to say at pp. 144-145:

* * The lands are assessed for taxation in the assess
ment roll of 1876, and if they ceased to be exempt from
taxation on the 11th day of May in that year, they are
properly in the roll (unless the act of 1877 exempts them),
no matter when the assessor placed them there or valued
them. The allegation in the complaint that they were as
sessed as of the 1st day of May seems to be a mere conclu
sion of law, which would be a correct one if the statute re
quired real estate to be so assessed, but which is incorrect
because such is not the requirement of the statute. The
averment has no significance; neither has the counter aver-'
ment in the answer that the assessor acted in the premises
on or about May 15th. The material fact is, the lands were
assessed for taxation in 1876; properly so, if they were sub
ject to taxation at any time before the fourth Monday in
June of that year, otherwise not. This is the doctrine of the
following cases in New York, cited by the learned counsel
for the defendants: Mygatt v. Washbum, 15 N.Y., 316;
People V. Supervisors of Chenango Co., 11 N.Y., Bell v.
Pierce, 51 N.Y., 12."

In this Wis. Central R. case the court thus adopted the
rule that, as to real property, a change from an exempt to
a nonexempt status occurring at any time before the meet
ing of the board of review would render the property in-
cludable in the tax roll for the year in which such change
occurred. The court specifically mentioned that, while the
statutes required the assessment of personalty as of May 1,
a different provision was applicable to real property. The
New York cases cited in the quotation held that, based upon
the assessment procedure of that state, the assessment was
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not made when one of the assessors viewed and valued the

property, but only when the three assessors of the district
met and prepared the assessment roll. Everything done
prior to the actual making up of the assessment roll was
thus held to be merely preliminary; and so when a change
of location of property occurred after it had been viewed
and valued by one of the assessors but before the comple
tion of the roll, that change affected the assessment for that
year.

In Petition of Wausau Inv. Co., (1916) 163 Wis. 283, 158
N.W. 81, the court again expressly noted the statutory re
quirement that personal property was to be assessed as of
May 1 but that real property might be assessed at any time
between that date and the sitting of the board of review.
It there held that lands deeded to the state prior to the first
Monday in August in any year were exempt from taxation
for that year, since until that date the assessment roll was
not completed and the statute fixed no specific date for the
taxation of real property as it did for personal property.
At pp. 289-90, the court said:

* * The assessor is required to begin the preparation
of the roll on the 1st day of May. Personal property (with
certain exceptions) must be assessed as of that date and no
change of location or ownership thereafter affects the as
sessment thereof, but real property may be assessed at any
time between that date and the sitting of the board of re
view. Sec. 1033 and sub. 8, sec. 1040. * * * The statute fixes
no date upon which real property is to be assessed, and in
view of the very extensive powers of the board of review
over the roll and the fact that it is in no sense a completed
document until the board finishes its labors, we conclude
that if real estate passes from the taxable class to the ex
empt class, or vice versa, at any time prior to the first Mon
day in August, when the roll is completed, verified by the
assessor, and filed with the town clerk, it would be the duty
of the board to change the roll by striking out or adding
such real estate, as the case may be. * * *"

Sec. 70.06, Stats. 1927 (formerly sec. 1033, now sec.
70.10), was thereafter amended by ch. 461, Laws 1929, to
provide that all real as well as personal property should be
assessed "as of the first day of May" in each year.

Following this 1929 amendment this office gave an opin
ion, 20 0. A. G. 392, that ch. 153, Laws 1931, which be-
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came effective on June 1, 1931 and created a new exemption
from personal property taxation, was applicable to the 1931
assessment, relying upon 37 Cyc. 890, People ex ret. A. B.
Society v. Commissioners, (1894) 142 N.Y. 348, 37 N.E.
116, and the Wausau Inv. Co. case, supra. That opinion has
not been followed or cited in any later opinion or decided
case.

The opinion took cognizance of said 1929 amendment to
what is now sec. 70.10, Stats., but concluded it was inapplic
able because the 1931 exemption provision under considera
tion evinced a legislative intent to make it effective as to the
1931 assessment. The basis for such conclusion apparently
was that, inasmuch as sec. 370.05, Stats., at that time pro
vided that unless an express effective date was prescribed
in an enactment of the legislature, it should take effect on
the first day of July next succeeding its passage and pub
lication, and there was the provision in said ch. 153, Laws
1931, that it should take effect upon its passage and publi
cation, which was an express departure from the otherwise
operative general statutory rule as to the effective date,
some intent must be ascribed thereto and it could only be
that the enactment was intended to apply to the assessment
of that current year.
Upon this last mentioned consideration standing alone,

the opinion arrived at a correct result for that particular
instance. However, to the extent that it might be taken as
an enunciating proposition that changes in exemption stat
utes enacted after May 1 are applicable to the assessment
of that current year if their effective date is prior to the
completion of the assessment roll, it is not supportable. The
specific provisions of our statutes and the decisions of our
court applying them establish a general intent that May 1
is the prescribed date of determination of taxability of both
real and personal property and thus in any change in ex
emption which is effective after May 1 a specific legislative
expression is necessary if it is to apply to the assessment of

that current year.

By ch. 331, Laws 1933, sec. 70.06 (now sec. 70.10) was

amended to provide that real property conveyed to a county
by tax deed before the first Monday in August should not
be included in the assessment of that year. Then by ch.
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528, Laws 1939, that language was amended to its present
form providing that real property conveyed to a county or
city by gift, purchase, tax deed, or eminent domain before
the first Monday in July is not to be included. These enact
ments are consistent only with the general intent stated
above.

The amendment previously mentioned, made by ch. 461,
Laws 1929, obviously was intended to overcome the effect
of the Wausau Inv. Co. case and establish May 1 as the
critical date for real property as well as personal property.
The amendments to what is now sec. 70.10 in 1933 and

1939, mentioned above, recognized the accomplishment of
said 1929 amendment and were necessary in view thereof,
because in the absence thereof any conveyances to a county
or city after May 1 would not affect their taxability for that
year because it would be determinable as of May 1. In mak
ing such specific exceptions there is a legislative recogni-

" tion that, except where specifically provided otherwise. May
1 is the date provided in the statutes for the determination
of the taxability of real property.
In 28 O.A.G, 523 (1939), the matter of when real prop

erty was taxable under sec. 70.10 was considered. It was

there stated that the Wausau Inv. Co. case no longer was
the law since the 1929 amendment had made real property,
as well as personal property, taxable as of May 1, and that
consequently, no transfer of property from a taxable to an
exempt class occurring after May 1 would exempt the prop
erty from taxation for that year. That conclusion is con
firmed by Eline's, Inc. v. Mihvaukee, (1944) 245 Wis. 648,
15 N.W. 2d 816, and Northern Supply Co. v. Mihvaukee,
(1949) 255 Wis. 509, 39 N.W. 2d 379.

While the decision in the Eline's case did not agree with
that opinion as to when the lien of the tax on i-eal estate
attached, it did affirm that the pattern of the statutes fixes
May 1 as the determinative date of taxability of both real
and personal property. The court noted that since the Wau-
sati Inv. Co. case the statute had been amended to make
real property assessable as of May 1 and went on to say, at
p. 654:

"Respondent contends that the Wausau Case, supra, de
termines that the lien of the levy relates back to the date
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of the assessment which by the amendment to sec. 70.10,
Stats., is made May 1st. * * * The Wausau Case did not
involve or determine the question of the relation back of a
tax lien to a point prior to the levy. It established the date
as of which the exeinpt or nonexempt status of the land be
came fixed. It was simply held that when land passed into
an exempt class after the assessment was properly made it
did not lose its tax liability. The liability of the land for
taxes is quite a different matter and is not involved in this
action. We have consistently held that there is no specific
lien until the tax is levied and we discover no statutory or
other basis for a holding that there is a relation of the lien
back to the time of assessment. * *

In the Northern Supply Co. case, sec. 70.10, Stats., was
again under consideration. The legislature had, by ch. 63,
Laws 1949, which became effective on May 1, 1949, re
stricted the exemption previously accorded to property
stored in the original package in a commercial warehouse,
so that the exemption applied only if the property were
stored for transshipment. The plaintiff owned property
which was stored in a commercial warehouse on May 1,1949
but was not stored for transshipment, and the property was
assessed in the city of Milwaukee. Ch. 567, Laws 1949,
which took effect July 31, 1949, repealed and recreated said
exemption provision with an elimination of the transship
ment requirement. The plaintiff contended that in Milwau
kee, a city of the first class, the assessment was not com
pleted on July 81, 1949, and that therefore ch. 567, Laws
1949, was applicable to the assessment for 1949, relying
upon Petition of Wausau Inv. Co., supra. The court re
jected this contention and held that the plaintiff's property
was properly assessed, saying at p. 513:

"* * * Since the decision in 1916 in the case of Petition
of Watisau Inv. Co., 163 Wis. 283, 158 N.W. 81, (upon
which plaintiff relies) sec. 70.10, Stats., was amended to
provide that both real and personal property shall be as
sessed 'as of the close of the first day of May in each year
and it provides also that except in cities of the first class
such assessment shall be finally completed before the first
Monday in July. As personal property is assessed as of the
first day of May, and was so assessed at the time of the
Wausau Investment Company Case, supra, that decision is
inapplicable in determining the present issues because, (1)
that case was in relation to real property, as to which there
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was then no specific assessment date; and (2) because as
the statutes are now constituted both real property and
personal property are assessed as of the first day of May in
each year."

The court also said at pp. 514-515, that the act under
consideration there contained;

* * no provision whatever which expressly or even
by inference suggests any intended retroactive operation of
that enactment. If that had been the legislative intent there
should have been a provision that the amendment shall ap
ply retroactively to the current year's assessment. * * *"

It is the general rule in construing statutes providing tax
exemptions that the statute is to be given prospective elfect
only, in the absence of express provision to the contrary,
and that such express provision must be clear and unam
biguous ; and tax exemption provisions are to be construed
strictly against the person claiming the exemption. 51 Am.
Jur., Taxation, § 537; Northern Supply Co. v. Milwaukee,
supra.

Sec. 70.35, Stats., provides for returns of personal prop
erty, which "shall state the class of property and the value
thereof as of May 1 as provided in section 70.10 and shall
be filed with the assessor on or before May 25." This pro
vision was enacted by ch. 419, Laws 1945. The statutory
language is clear. These returns are to be filed on May 25
and must give the quantity and value of the personal prop
erty as of May 1. It is mechanically impossible to do this and
reflect any changes in the property or its status after said
May 1. This provision, like the others previously mentioned,
is harmonious only with May 1 being the critical date, which
is to be applicable as the general rule except where there
is specific provision otherwise.

Further evidence of an over-all pattern that May 1 is the
cut-off date, is sec. 70.01, Stats., which provides that, when
levied, real estate taxes "shall be a lien upon the property
* * * effective as of May 1 in the year when levied." This
was added to the section by ch. 277, Laws 1943.

It is our opinion that the statutes embody a general rule
that May 1 is the determinative date as to the taxability of
property, both real and personal, and that in order for a
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change in an exemption provision which takes effect after
May 1 to operate contrary to that rule there must be a pro
vision therein expressly setting forth a legislative intent
that contrary thereto the change shall operate retroactively
and apply to the assessment of the year of enactment. Ac
cordingly, the expansion of the exemption made by ch. 159,
Laws 1953, in our opinion is not applicable to the 1953
assessment as it is devoid of any expression of such legis
lative intent.

HHP

EWW

Adtninistrative Procedure—Public Service Convmiission—
Rate Order—Words and Phrases—Rule—An order of the
public service commission entered upon application of a
common motor carrier of property for increase in rates is
not a "rule" within sec. 227.01 (2), Stats.

September 4, 1953.

Public Service Commission.

There is pending before you an application by the Wis
consin Association of Common Carrier Truck Operators,
upon behalf of its members who are common motor carriers
of property, for a 5 per cent increase in all class, volume
and commodity rates and minimum and accessorial charges.
Sec. 194.18, Stats., empowers you and makes it your duty
to fix, alter, regulate and determine rates, charges and
classifications of common motor carriers of property in the
state. Sec. 194.19 prohibits the charging, demanding or re
ceiving of any remuneration for transportation of property
except in accordance with rates and charges which have
been legally established and filed with you. It is provided
in sec. 194.22 that no change is to be made in tariff schedules
or classifications unless first approved by you. Upon receipt
of said application, notice was given and a public hearing
had thereon. In disposing of the matter you will make find
ings of fact and conclusions of law and will then enter an
order. Our opinion is requested as to whether such order
when made by you, and particularly if it should grant an
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increase in rates, will constitute a "rule" within the defini
tion thereof in sec. 227.01, Stats., so as to be subject to the
filing and publication requirements of sec. 227.03, Stats., as
amended by chs. 276 and 831, Laws 1953.
The Wisconsin Association of Common Carrier Truck

Operators is a nonstock, nonprofit corporation, whose mem
bership is composed of persons, partnerships, and corpora
tions located in Wisconsin who are in the business of trans
porting freight as common motor carriers of property as
that term is defined in ch. 194, Stats. All intrastate common
motor carriers of property in this state are members of the
intrastate division of said organization. The application is
made pursuant to a power of attorney from each, authoriz
ing the manager of the rate and tariff bureau division of the
organization to act for them in filing and publishing rates
and tariffs. While the order when made will affect all Wiscon
sin common motor carriers of freight, that is of no signifi
cance under the circumstances. The fact that the application
is on behalf of all of them jointly does not change the charac
ter of the application or of the order which will be entered
thereon. The order will be one granting or approving rates
and tariffs, or disapproving the same, and its character as
such does not change just because it is an order entered
upon a joint application of several truckers, and in this
case all of them, rather than separate like orders made upon
individual applications by each of the truckers. The question
is whether or not an order made by your commission ap
proving or disapproving rates and tariffs of Wisconsin com
mon motor carriers of property is a rule within the purview
of the definition in said sec. 227.01, Stats.

Sec. 227.01 (2), Stats., provides as follows:

" 'Rule' means a rule, regulation, standard, statement of
policy of general application or general order having the
effect of law, including the amendment or repeal thereof,
issued by an agency to implement, interpret or make spe
cific the legislation enforced or administered by it, or gov
erning its organization and procedure, but it does not in
clude regulations concerning internal management of the
agency not affecting private rights or interests."

The words used in sec. 227.01 (2) are all intended to cover
the same type of thing. They are just different terminologies
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for the same type of administrative action. For instance,
a rule would not apply to an order in a tariff or rate case.
A regulation would not apply. The word "standard" would
not cover such an order. Nor would such an order consti

tute a statement of policy. It would not be a general order.
All of the words used therein are merely different ways of
describing the same thing,—they all mean exactly the same
and one is of no greater coverage than the other. Noscitur a
sociis. For instance, while the word "regulation" would be
broad enough when used in a general sense, as in the cases
cited in the federal case later mentioned herein, to include
any order or promulgation" of your commission, for in a
broad sense everything your commission does is regulatory,
when used along with the other words, such as in sec.
227.01 (2), it obviously is not used in such broad sense but
in a more restrictive and narrower sense as meaning a
promulgated standard or statement of general policy.

The reason for using these various words to define a
"rule" is that in various jurisdictions and agencies promul
gations of the type that are intended to be covered bear
all those different labels. In some instances they are de
nominated "rules," in others "regulations," sometimes they
are called "standards," still others designate them as "state
ments of general policy" and then occasionally, as in your
commission, they are styled "general orders."
We do not deem that the words "of general application"

which precede the words "or general order" are intended to
apply only to the words "statement of policy," but rather
apply and relate to all that precede them. Similarly, in our

opinion the words "having the effect of law" are not intended
merely to modify the words "general order." However, even
if such words were deemed to apply only to their immediate
antecedents that would not change the result, for applying
the maxim noscitur a sociis would clearly indicate that
what is being defined in that subsection is something that
has the effect of law and has general application. There
fore, such things as might otherwise come within the words
"ruIe;**^'fegulation," "standard," or "statement of policy,"
but which are not of general application and do not have the
effect of law, are not included in such words as there used.
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The definition of a "rule" in sec. 227.01 (2) is not de
signed or intended to cover every action taken by an ad
ministrative agency in administering or enforcing a statute
over which it is given jurisdiction. It is intended to include
and cover only those promulgations, wliether denominated a
rule, regulation, a standard, a statement of policy, or a
general order, issued and maintained by an administrative
agency as standing guides or declarations of interpreta
tion of the statutory provisions administered by the agency,
which are to be controlling in the future applications by the
agency of the statutes administered or enforced by it and
thus have substantially the effect of statutory law. Such
guides or interpretations are general in their scope in that
they are to be applicable to everyone who comes within the
purview of the particular statute or statutes to which they
relate. They are obligatory upon the agency issuing them,
in the sense that, until changed or revoked, that agency has
announced that it will and is bound to follow them and ap
ply the statute or enforce it as is set forth therein.
Such things are more or less adjuncts to and an extension

of the language of the statutes. Their purpose is to give ad
vance and permanent notice as to how the agency will apply
or interpret the statute in respect to particular situations
when and if they come within the purview of the statute. In
the main, they are statements of principle or standards for
general application to specific facts as they arise in each
individual case and come before the regulatory agency. They
do not include and are in contrast to the decisions or de

terminations that the agency makes when individual cases
come before it for actual determination and decision. The

contrast between them is illustrated by the functions of one
as against the other. The purpose, design, and function of
what comes within the definition of a rule in sec. 227.01

(2), Stats., is to furnish a standard or principle to be used
in resolving and reaching the end result or answer as to
what order to make in an individual factual situation when

it is presented at a later time to the agency. Such "rule" is
applicable to all cases that come within its purview, whereas
the order or determination made in the individual case

when it arises is applicable to and controlling in that par
ticular case only.
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There is a functional distinction between what comes

within a "rule" as defined in said section and the orders,
decisions, or determinations made by an administrative
agency in disposing of a particular case that is presented
to it for determination and disposition. The latter is not
something of general application but is an adjudicatory
act. To be sure, when the agency makes a decision or order
in a particular case before it, it will thereby establish a
precedent which it will probably follow in subsequent cases
where a like or similar factual situation is presented. But
that is not because the decision or order in that case is in

tended to be a statement of general policy or standard that
is applicable to all cases, but only because the reasoning that
is used in arriving at the results in that order or decision
is necessarily and properly applicable to another compara
ble case. An order of your commission entered upon an ap
plication such as in the instant situation, after full hearing
and applicable only to the particular carriers involved, is not
a rule in the sense that that word is defined in sec. 227.01

(2), Stats., but is of the character of administrative action

sometimes referred to as adjudicatory in character. It is
a decision in a particular case and is similar at the adminis
trative level to a decision by a court in a particular case.
The obvious purpose in requiring publication of what is a

"rule" within sec. 227.01 (2) is to disseminate the content
thereof to the same extent that the statutes are circulated
and apprise persons who may come within said "rules" of
the existence and content thereof. That purpose would not
be served or effectuated by requiring that adjudicatory
orders and decisions of administrative bodies in individual

cases that come before them be filed with the secretary of
state and published.

The statutes specifically provide for the making of appli
cation to your agency for approval of tariffs and rates of
common motor carriers of freight in the state, and the pro
cedure in respect thereto. It is necessary to hold a public
hearing, and your commission then enters an order based
upon what has been presented at that hearing. Any order
so entered in such matter is subject to review under the

provisions of sees. 227.13, et seq., because it is a decision in
which, after a hearing required by law, you have deter-
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mined the legal rights and privileges of such carriers, and
their rights are directly related to and derived from such
decision or order in that proceeding. On the other hand, sec.
227.04 specifically provides for the petitioning of an agency
such as yours for the promulgation, amendment, or repeal
of any "rule." It certainly would be most foreign to any
thing of the nature of a rate or tariff application to think
that it might be also handled by a proceeding under sec.
227.04. Obviously, the kind of rule that is contemplated
in the definition in sec. 227.01 (2) is the same kind of rule
that sec. 227.04 contemplates a party may petition to have
issued, amended, or repealed. If for no other reason, these
provisions of the statute are sufficient to demonstrate to our
satisfaction that a "rule" as defined in sec. 227.01 (2) does
not include a tariff or rate order. An order or decision in

a proceeding of a nature of the one about which you inquire
is in the adjudicatory field which is not within nor intended
to be within the definition of a rule as stated in sec. 227.04.

The distinction between what are rules within a definition

such as set forth in sec. 227.01 (2) and administrative de

terminations and orders that are adjudicatory in character
is well illustrated by the following quotation from Appeals
of Port Murray Dairy Co., (1950) 6 N.J. S. 285, 71 A.
2d 208:

"* * * Although it is difficult to draw the dividing line,
rules and regulations may be said to comprise those actions
of the Director in which the legislative element predomi
nates, which establish a pattern thereafter to be followed
in a certain group of matters. Orders and determinations
are actions in which there is more of the judicial function,
—^which deal with a particular, present situation. * * *"

Our supreme court clearly in the Cah Curtain Cases,
(1925) 188 Wis. 232, recognized the distinction where it
said at pp. 245-246 as follows:

"It is further said that the order is void because it was
made by the Railroad Commission without notice to the
appellants. The gist of this argument is that although they
had notice of the proceedings of the Railroad Commission
leading up to the promulgation of the order which was de
clared invalid by the court on the first trial, they had no
notice, and, in fact, there were no proceedings or hearings
on the part of the Railroad Commission preliminary to the
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order here in question, which was promulgated by it on the
very day that the court held the first order invalid. It must
be remembered that this order does not specifically affect
these appellants. It is a general order applicable to all rail
roads in the state, and although there was no additional
hearing after the first order was declared invalid, the Rail
road Commission had given all railroads notice and an op
portunity to be heard upon the general subject of the proper
plans and specifications for cab curtains which should com
ply with the law. The statute requires the Commission to
give notice of certain hearings such as those leading up to
the making of rate and service orders. But this is not such
an order. This order prescribes minimum requirements for
cab curtains generally. The statute requires no notice to be
given to any one. * * *"

The supreme court of the United States has itself given
expression to a realization of the difference in the following
quotations. In Columbia Broadcasting System v. United
States, (1942) 316 U.S. 407, 418-421, 62 S. Ct. 1194, that
court said:

"Most rules of conduct having the force of law are not
self-executing but require judicial or administrative action
to impose their sanctions with respect to particular indi
viduals. Unlike an administrative order or a court judg
ment adjudicating the rights of individuals, which is bind
ing only on the parties to the particular proceeding, a valid
exercise of the rule-making power is addressed to and sets
a standard of conduct for all to whom its terms apply. It
operates as such in advance of the imposition of sanctions
upon any particular individual. It is common experience
that men conform their conduct to regulations by govern
mental authority so as to avoid the unpleasant legal conse
quences which failure to conform entails. * * *"

"Here the Commission exercised its rule-making power
by adopting regulations whose operation is not made sub
ject to future administrative determinations, save only as
the Commission may be called on to decide in any given case
whether a station's contract with a network is within the
regulations. The regulations' applicability to all who are
within their terms does not depend upon future adminis
trative action. Instead they operate to control such action
and to determine in advance the rights of others affected
by it. * * *

"Of course the Commission was at liberty to follow a
wholly different procedure. Instead of proclaiming general
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regulations applicable to all licenses, in advance of any spe
cific contest over a license, it might have awaited such a
contest to declare that the policy which these regulations
embody represents its concept of the public interest. As a
matter of sound administrative practice, both the rule-
making proceeding and the specific license proceeding un
doubtedly have much to commend them. But they are by
no means the same, nor do they necessarily give rise to the
same kind of judicial review. * * *"

In Securities and Exchange Com. v. Chenery Corp.,
(1943) 318 U.S. 80, 92-93, 63 S. Gt. 454, the court said:

"* * * Had the Commission, acting upon its experience
and peculiar competence, promulgated a general rule of
which its order here was a particular application, the prob
lem for our consideration would be very different. * * * Nor
has the Commission, acting under the rule-making powers
delegated to it by § 11 (e), promulgated new general stand
ards of conduct. * * *"

In American Poiver & Light Co. v. Securities & Exch.
Com., (1946) 329 U.S. 90, 67 S. Ct. 133, the court discussed
the necessity of administrative agencies having the power
to lay down and promulgate broad standards which are the
type of rule that is covered in sec. 227.01 (2). It there said
at p. 105:

"The judicial approval accorded these 'broad' standards
for administrative action is a reflection of the necessities
of modern legislation dealing with complex economic and
social problems. See Sunshine Anthracite Coal Co. v. Ad-
kins, 310 U:S. 381, 398, 60 S. Ct. 907, 914, 84 L. Ed. 1263.
The legislative process would frequently bog down if Con
gress were conshtutionally required to appraise beforehand
the myriad situations to which it wishes a particular policy
to be applied and to formulate specific rules for each situa
tion. Necessity therefore fixes a point beyond which it is
unreasonable and impracticable to compel Congress to pre
scribe detailed rules; it then becomes constitutionally suffi
cient if Congress clearly delineates the general policy, the
public agency which is to apply it, and the boundaries of
this delegated authority. * * *"

There are expressions from state courts that show the
distinction between the two types of administrative action.
In Family Finance Corp. v. Gough, (1950) 10 N.J. S. 13,
76 A. 2d 82, 87, the court said as follows:
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«* * * ̂ 0 are likewise satisfied that there is no merit

to its contention that the Commissioner was obliged, under
Article V, section 4, paragraph 6 of the New Jersey Consti
tution, to file a statement of his general limitation policy
with the Secretary of State. That paragraph refers to the
filing of formal rules and regulations which are intended
to have binding force on the general class of persons alfected
thereby (cf. Cino v. Driscoll, supra, 130 N.J.L. at page
540, 34 A. 2d 6; it does not apply to a departmental course
of conduct, such as the Commissioner's general policy of
limitation, which was not fixed, did not constitute a hard
and fast rule, and was not intended to have a binding
effect. ♦ * * "

In Senior Citizens League v. Department of Social Sec.,
(1951) 38 Wash. 2d 142, 228 P. 2d 478, 492, there is the
following statement:

" 'Rule-making' is legislation on the administrative level,
i. e., legislation within the confines of the granting statute,
as required by the constitution and its doctrine of non-
delegability and separability of powers. Willapoint Oysters,
Inc. V. Ewing, 9 Cir., 174 F. 2d 676, certiorari denied, 338
U.S. 860, 70 S. Ct. 101. It is the function of laying down
general regulations as distinguished from orders that apply
to named persons or to specific situations, the latter being
adjudicatory in nature. Administrative Rule-Making, Fuchs,
52 Harvard Law Review 263.
"Admitting that problems are encountered in classifying

some kinds of procedures as rule-making on the one hand,
or judicial or quasi-judicial on the other, no such difficulty
is presented in this case. The rules and regulations which
may be prescribed under No. 178 are those which relate to
classes of persons and situations, as distinguished from
specific persons and situations. They are, to use the lan
guage of the Administrative Procedure Act, 60 Stat. 237,
§ 2(c), 5 U.S.G.A. § 1001(c), agency statements of 'general
or particular applicability and future effect designed to im
plement, interpret, or prescribe law or policy * * "

Notwithstanding the clear concept of the difference be
tween the two types of promulgations by administrating
agencies, the United States court of appeals for the 8th
circuit in Mogis v. Lyman-Richey Sand & Gravel Corp.,
(May 18, 1951) 189 F. 2d 130, affirmed a district court
decision that an order of the railway commission of Ne
braska fixing rates for a carrier is a rule within the Ne
braska statute comparable to bur sec. 227.01 (2), Stats.
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It is obvious from a reading of that decision and the opin
ion of the district court below, that in both instances there
was not a comprehension of the problem that was involved.
Reliance is there placed upon cases which interpret what is
meant by the word "regulation" when used in its general
sense as meaning all acts of a governmental agency under
a statute regulatory in nature, or in a statute requiring

obedience to or providing a penalty for not complying with
the acts of a regulatory body. Quite obviously, in a general
sense, all orders or promulgations of a governmental depart
ment agency which administers or enforces a statute, are
regulatory in character. But that is not a sense in which the
word "regulation" is used in sec. 227.01 (2), Stats. There

the word "regulation" is used as intending to denominate a
promulgated interpretation or guide that is to stand and be
used for the interpretation and application of the statute
in future cases. Such a promulgation is of general applica
tion in that by its formal terms it is not related to an indi
vidual or particular case but is announced and stated as a
principle or interpretation that is applicable to all cases
generally.
The district judge in that case evidently was unfamiliar

with the subject because he said that the rate order there

was a rule of general application because it affected all who
wished to ship between any given points by the carrier there
involved. The tariff therein under consideration was not of

general application to all carriers. It was a tariff or rate
that was applicable only to transportation or shipment by
the particular carrier involved. The court of appeals opin
ion does not even give consideration to analyzing what is
meant by the definitive words in the section there involved
and rests its decision upon the analysis made by the court
below. In our opinion the decision in that case is unsound
and unsupportable. Upon a proper consideration based upon
the distinction, which is well recognized in the above cases
from which we have quoted, the court in that case should
have reached the opposite result. We do not find that case

has been followed in any other instance.
On the other hand, there is the very recent case of Faulk

ner V. California Toll Bridge Authority, (Feb. 25, 1953)
253 P. 2d 659, where a state court makes a more extensive
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and proper analysis of the question. While the matter there
involved was not a rate order or a tariff order, neverthe
less the analysis made by the court in arriving at its deci
sion in that case is the correct analysis and if followed in
a rate or tariff order matter would produce the same result.
In that case the court said as follows (pp. 663-664) :

"We are of the view, however, that defendants are^ cor
rect in their position that the resolutions were not of 'gen
eral application * * * adopted * * * to implement, interpret,
or make specific the law enforced or administered by' the
authority 'or to govern its procedure,' and hence, regardless
of how they might be described or identified otherwise, do
not fall within the definition (§ 11371) of a regulation
which must be filed with the Secreta.ry of State. Rather,
they were adopted for particular application to the subject
of either approving or disapproving, under the provisions
of the California Toll Bridge Authority Act (Sts. & Hy.
Code, § 80000 et seq.), the recommendation of the Depart
ment of Public Works that the bridge be constructed, and
of authorizing the issuance of revenue bonds following ap
proval of such recommendation (Sts. & Hy. Code, § 30200).
Plaintiffs argue that the resolutions are of general applica
tion in that the tolls to be collected on the bridge affect
the public generally, and that the bonds to be issued may be
purchased by any one in the world. However, inasmuch as
the 'application' so urged by plaintiffs relates to only one
particular bridge, and solely to the specific project described,
and as the resolutions (as alleged) do net purport to treat
generally with, for instance, all bridges or all toll bridges
or any open class under the jurisdiction of the authority,
we are satisfied that plaintiff's position in this respect is
without merit. * * *
"Furthermore, it appears that the pertinent resolutions

are not calculated or effective to 'implement, interpret, or
make specific the law enforced or administered by' the au
thority (§ 11871), but rather that they were adopted in the
course of compliance with the statutory mandate that the
authority act, one way or the other, upon the recommenda
tion of the Department of Public Works that the bridge be
constructed (§ 30200, Sts. & Hy. Code). In other words, the
resolutions constituted steps in the performance of a statu
tory duty, rather than acts which would 'implement, in
terpret, or make specific the law.'
"Since the resolutions do not fall within the definition of

a 'regulation' required to be filed with the Secretary of
State, it becomes unnecessary to determine whether the au
thority, in adopting them, was exercising a 'quasi-
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legislative power' as that term is used in section 11420 of
the Government Code."

It is therefore our opinion that based on the analysis
above mentioned and the statements of the courts which we

have quoted, the order which you will enter in the matter
of the application for increase in rates mentioned above is
not a rule within the definition in 227.01 (2), Stats., and
therefore need not be filed with the secretary of state or
published, as such rules are required to be published.
HHP

Taxation—Income Taxes—Inspection of Returns—Sec.
71.11 (44), Stats., concerning the divulging of information
from income and gift tax returns, as repealed and recreated
by ch. 303, Laws 1953, and as affected by chs. 184 and
285, Laws 1953, construed.

September 8, 1953.
H. W. Harder,

Commissioner of Taxation.

You have requested an opinion as to the provisions of
sec. 71.11 (44), Stats., as repealed and recreated by ch.
303, Laws 1953.

Sec. 71.11 (44), Stats. 1951, provided:

"(44) SAME; DIVULGING INFORMATION, (a) No person
shall divulge or circulate for revenue or offer to obtain,
divulge or circulate for compensation any information de
rived from an income tax return; provided, that this shall
not be construed to prohibit publication by any newspaper
of information derived from income tax returns for pur
poses of argument nor to prohibit any public speaker from
referring to such information in any address.
"(b) Before the department of taxation or assessor of

incomes shall make available for inspection any income tax
or gift tax return, the person desiring to examine said re
turn shall prove his identity. The department of taxation
01- the assessor of incomes shall require said person to
sign a statement setting forth his reason for making such
examination and indicating that he understands the pro
visions of this section with respect to the divulgement, pub
lication or dissemination of information obtained from said
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return as provided in paragraph (a). The use of fictitious
names is declared to be a violation of this section. Within
24 hours after any such income tax or gift tax return has
been so examined, the department of taxation or assessor of
incomes shall mail to the person whose return has been
examined a notification thereof, which shall give the name
and address of the person examining the return and the
reason assigned by him for such examination. The depart
ment of taxation or the assessor of incomes shall collect
from the person desiring to examine a return, a fee of $1
for each return to defray the cost incident to the permit
ting of the examination and the notification of the person
whose return has been examined.
"(c) This subsection shall not apply to examination of

a return by any of the following, except that the use of in
formation so obtained therefrom is restricted to the dis
charge of duties imposed upon them by law or the duties
of their office and any of the persons below after so obtain
ing information from a return who permit its use beyond
the duties imposed upon them by law or the duties of their
office shall be deemed in violation of this subsection:
"1. The commissioner of taxation, or any officer, agent

or employe of the department of taxation or assessor of
incomes;
"2. Public officers of this state or its political subdivisions

or the authorized agents of such officers when deemed by
them necessary in the performance of the duties of their
office;
"3. Members of any legislative committee or its author

ized agents where deemed by them necessary to accomplish
the purpose for which the committee was organized;
"4. Public officers of the federal government or other-

state governments or the authorized agents of such officers,
where necessary in the administration of the laws of such
governments, to the extent that such government accords
similar rights of examination or information to officials of
this state;
"5. The person who filed or submitted such return, or

to whom the same relates or by his authorized agent or
attorney;
"6. Any person examining such return pursuant to a

court order duly obtained upon a showing to the court that
the information contained in such return is relevant to a
pending court action.
"(d) Any person violating the provisions of this subsec

tion shall upon conviction be punished by a fine of not less
than $100 nor more than $500, or by imprisonment in the
county jail for not less than one month nor more than 6
months, or by both such fine and imprisonment,"
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By chs. 184 and 285 a new par. (bm) of sec. 71.11 (44)
was created, reading as follows:

"(bm) No income tax return shall be open to inspection
by any nonresident, or by any resident who is making the
inspection for the use or benefit, directly or indirectly, of
a nonresident person or firm or a foreign corporation ex
cept to the extent that similar returns filed in the state of
residence of such person or firm or the state of incorpora
tion of such foreign corporation are open to inspection by
residents of Wisconsin or Wisconsin corporations. As part
of the statement required by par. (b), the department of
taxation or the assessor of incomes shall require any person
desiring to examine a return to declare whether he is a non
resident of the state, and whether the examination is de
sired for the use or benefit of a nonresident person or firm
or a foreign corporation. No copy of any return shall be
supplied to any person except as permitted by par. (c)."

Ch. 303, Laws 1953, effective June 25, 1953, repealed and
recreated pars, (a), (b), (c) and (d) of sec. 71.11 (44)
but did not repeal or change said par. (bm) so created
by chs. 184 and 285, Laws 1953. The four recreated para
graphs provide:

"71.11 (44) same ; DIVULGING information, (a) No per
son shall divulge or circulate for revenue or offer to obtain,
divulge or circulate for compensation any information de
rived from an income tax or gift tax return including in
formation which may be furnished by the department of
taxation as provided in this subsection; provided, that this
shall not be construed to prohibit publication by any news
paper of information lawfully derived from income tax or
gift tax returns for purposes of argument nor to prohibit
any public speaker from referring to such information in
any address.
"(b) The department of taxation or assessor of incomes

shall make available upon suitable forms prepared by said
department information setting forth the net income tax or
gift tax repoifed as paid or payable in the returns filed by
any individual, partnership, or corporation for any indi
vidual year upon request. Before such request is granted,
the person desiring to obtain said information shall prove
his identity and shall be required to sign a statement setting
forth his address and his reason for making such request
and indicating that he understands the provisions of this
section with respect to the divulgement, publication or dis
semination of information obtained from returns as pro-
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vided in par. (a). The use of a fictitious name is declared
to be a violation of this subsection. Within 24 hours after
any such information from any such income tax or gift
tax return has been so obtained, the department of taxation
or assessor of incomes shall mail to the person, partnership
or corporation from whose return such information has been
obtained a notification thereof, which shall give the name
and address of the person obtaining said information and
the reason assigned by him for requesting said information.
The department of taxation or assessor of incomes shall
collect from the person requesting such information a fee
of $1 for each return to defray the cost incident to the
furnishing of such information and the notification of the
person, partnership or corporation from whose retium such
information has been obtained.

"(c) Subject to regulations of the department, any in
come tax or gift tax returns, or any schedules, exhibits,
writings, or audit reports pertaining to the pme, on file
with the department of taxation or assessor of incomes shall
be open to examination by any of the following persons or
the contents thereof divulged or used as provided in the
following cases and only to the extent therein authorized;
provided that the use of information so obtained is restricted
to the discharge of duties imposed upon said persons by law
or by the duties of their office, and any of said persons who
use or permit the use of any information directly or in
directly so obtained beyond the duties imposed upon them
by law or by the duties of their office or by order of a court
as set forth in subd. 6 shall be deemed in violation of this
subsection:

"1. The commissioner of taxation, or any officer, agent or
employe of the department of taxation or assessor of
incomes;
"2. Public officers of this state or its political subdivisions

or the authorized agents of such officers when deemed by
them necessary in the performance of the duties of their
office;
"3. Members of any legislative committee or its author

ized agents where deemed by them necessary to accomplish
the purpose for which the committee was organized;
"4. Public officers of the federal government or other

state governments or the authorized agents of such officers,
where necessary in the administration of the laws of such
governments, to the extent that such government accords
similar rights of examination or information to officials of
this state;
"5. The person who filed or submitted such return, or to

whom the same relates or by his authorized agent or
attorney;
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"6. Any person examining such return pursuant to a
court order duly obtained upon a vshowing to the court that
the information contained in such return is relevant to a
pending court action,
"(d) Any person violating the provisions of this subsec

tion shall upon conviction be fined not less than $100 nor
more than $500, or imprisoned not less than one month nor
more than 6 months, or both."

You ask whether photostatic copies of tax returns may be
furnished by your department to any of the persons en
titled to examine such returns, pursuant to subds. 2, 3, 5
and 6 of par. (c) of sec. 71.11 (44), Stats., as created by
said ch. 808, Laws 1958.
Were it not for sec. 71.11 (44), there would be no ques

tion but that any person would be entitled to obtain copies
of income tax returns, because they are public records
within sec. 44.08, Stats., and within the language "written
or printed matter preserved pursuant to law" in sec. 827.18,
Stats., providing for obtaining copies of official records.
Sec. 71.11 (44) must therefore be interpreted as a limita
tion upon such general rule. Under sec. 71.11 (44), Stats.
1951, it seems clear that income and gift tax returns were
public records subject to said sec. 827.18, Stats., and that
sec. 71.11 (44), Stats. 1951, merely placed restrictions upon
the obtaining of information from tax returns and the uses
to which it might be put. Par. (c) made the whole subsec
tion inapplicable to the persons specifically enumerated in
the six subdivisions in the discharge of their official duties,
so that they clearly were entitled to copies of such returns
for such office use.

Pars, (a), (b), (c) and (d) of sec. 71.11 (44), as recre
ated by ch. 808, Laws 1958, must be viewed in light of the
fact that they are in substitution for the repealed provi
sions. The newly created par. (bm) must be construed, if
possible, so as to harmonize with the provisions of recreated
pars, (a), (b), (c) and (d) and vice versa. The law does
not favor repeals by implication; and a later and an older
statute will, if it is reasonable and possible, be construed to
gether so as to give effect to both. McLoughlin v. MaJLnor,
(1941) 287 Wis. 492, 297 N.W. 870.

Although par. (bm) would not have been enacted in its
present form as a part of sec. 71.11 (44) as recreated by
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ch. 303, Laws 1953, there is no such iiTeconcilable conflict
as x'enders all of the provisions of par. (bni) inoperative.
Par. (bm) expressly limits the right of a nonresident to in
spect Wisconsin income tax returns to the extent that simi
lar returns filed in the state of residence of such person are
open to inspection by Wisconsin residents. While this re
striction was more appropriately applicable to the 1951 stat
utes which permitted tax returns to be inspected by persons
other than those enumerated in par. (c), its obvious inten
tion was to limit rights accorded by sec. 71.11 (44) to non
residents, other than those coming within the over-all ex
ceptions, to the extent their home state accorded reciprocal
rights.
As amended by ch. 303, Laws 1953, see. 71.11 (44) limits

the right of inspection to the persons specifically enumer
ated in subds. 1 to 6 of par. (c) and then only when in
the discharge of their duties. Thus private persons no longer
are allowed to inspect the returns, and the reciprocal or re
taliatory limitation of par. (bm) would literally apply only
to the extent that nonresidents might be entitled to inspect
returns under par. (c). Construing par. (bm) to apply to
the right of inspection accorded by said par. (c) as it ex
isted prior to ch. 303, Laws" 1953, would, however, do vio
lence to the obvious intent of the legislature as stated above.
The retaliatory provision of par. (bm) must be applied, if
at all, to the right of "inspection" still allowed under par.
(b). True, there no longer is a right literally to inspect a re
turn under par. (b), but there is a right to obtain certain
information from the returns, and par. (bm) having been
retained and not repealed must be construed to apply to
that right. Such a construction of par. (bm) is consonant
with the over-all purpose of the subsection, both as it existed
prior to and after ch. 303, Laws 1953. It carries out the
intent of the legislature, and is consonant with the rules of
statutory construction which require that the legislative
intent be ascertained, and if possible, given effect. Such con
struction avoids conflict with other provisions of which it

is a part.
Upon this same approach the last sentence in par. (bm),

which provides, "no copy of any return shall be supplied to
any person except as permitted by par. (c)," constitutes a
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clear expression of legislative intent that those persons en
titled under par. (c) to inspect the returns are likewise
entitled to receive copies thereof.
Even in the absence of par. (bm) copies of returns should

be provided in the six cases enumerated in par. (c). As pre
viously noted, under sec. 71.11 (44) as it existed prior to
the 1953 changes, there was no question but that persons en
titled to inspect returns might also be furnished with copies,
and copies were so furnished for many years. While ch. 303,
Laws 1953, repealed and recreated all four of the para
graphs of sec. 71.11 (44), insofar as par. (c) is concerned
the recreated paragraph is very similar to the old one in
that the paragraph still provides an exception to the re
mainder of the subsection in six specific instances and the
legislature has recreated the identical six subdivisions of
par. (c). Only the introductory language of par. (c) has
been changed, and the other changes in the subsection,
enacted by ch, 303, Laws 1953, are not relevant to your
questions. There is nothing in the new inti'oductory lan
guage of par. (c) to indicate a legislative intent to change
the law with regard to the furnishing of copies of returns
to those persons mentioned in the six subdivisions of
par. (c).

Although the new introductory language of par. (c) does
not expressly make the entire subsection inapplicable to
the six enumerated cases, as did the 1951 law, the intent of
the legislature is very nearly identical. Persons coming
within the six enumerated cases still are to be allowed to

examine tax returns without payment of any fee, but they
must use the information so obtained solely in the discharge
of their official duties. The new introductory language of
par. (c) does make it clear that in the six enumerated
cases the tax returns themselves and "any schedules, ex
hibits, writings, or audit reports pertaining to the same"
not only shall be open to inspection, but the contents thereof
may be divulged or used as provided in said subd. 6. Fur
nishing a photostatic copy of a return would seem to be

about the best way of divulging the contents of the return.
Both the specific language used and the obvious purpose of
par. (c) should leave no room to argue that under the re-
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created statute the department is prohibited from furnish
ing copies of returns in the six enumerated instances.

Secondly, you ask whether your department may continue
to furnish data relative to income tax assessments, includ
ing copies of audits made by the department, to the bureau
of internal revenue under the existing exchange arrange
ment with the bureau.

Subd. 4 of par. (c) of sec. 71.11 (44), as recreated by ch.
303, Laws 1953, is identical to the repealed subdivision, and
the changes in the introductory language of par. (c) con
tain no new restrictions upon your powers and duties with
regard to providing information to the bureau of internal
revenue. The new par. (c) merely grants you the power
to make regulations regarding the examination of returns
and other data in the six enumerated cases. It is our con
clusion that you may continue to furnish data, including
copies of audits, to the bureau of internal revenue so long
as that bureau "accords similar rights of examination or
information to officials of this state," as provided in subd. 4.

Also, you ask what is the significance of the words "ex
amination or information" in subd. 4 of sec. 71.11 (44) (c).
That subdivision provides:

"(c) Subject to regulations of the department, any in
come tax or gift tax returns, or any schedules, exhibits,
writings, or audit reports pertaining to the same, on file
with the department of taxation or assessor of incomes
shall be open to examination by any of the following persons
or the contents thereof divulged or used as provided in the
following cases and only to the extent therein authorized;
provided that the use of information so obtained is re
stricted to the discharge of duties imposed upon said per
sons by law or by the duties of their office, and any of said
persons who use or permit the use of any information
directly or indirectly so obtained beyond the duties imposed
upon them by law or by the duties of their office or by order
of a court as set forth in subd. 6 shall be deemed in viola
tion of this subsection:

4( «

"4. Public officers of the federal government or other
state governments or the authorized agents of such officers,
where necessary in the administration of the laws of such
governments, to the extent that such government accords
similar rights of examination or information to officials of
this state;"
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Subcl. 4 was not changed by eh. 303, Laws 1953, and
doubtless the words, "or information," as contained in the
1951 statute were intended to apply to the furnishing of
oral information, summaries of investigations and audit re
ports, and other such information which your department
might have but which might not have been included had the
quoted words been omitted. Certainly under the new intro
ductory language of par. (c) there can be no doubt but
that your department may make available to the officials of
the federal, or other state, governments, where necessary
in the administration of their laws, any income or gift tax
return, schedule, exhibit, writing or audit report pertaining
to the same, to the extent that such government accords
similar rights of examination or information to Wisconsin
officials. The new introductory language of par. (c) pro
vides that returns, schedules, writings, etc., "shall be open
to examination by any of the following persons or the con
tents thereof divulged or used" as provided in the six enu
merated cases. When subd. 4 lists, as one of the categories
of persons entitled to such information, officials of another
state to the extent that their government "accords similar
rights of examination or information" to Wisconsin officials,
it can only refer back to the returns, schedules, writings,
etc., the contents of which may be divulged by your de
partment. The divulging may be by permitting examination
of the document, by furnishing a copy, or by giving an
oral or written statement of the purport of the document.
But you are to divulge the contents of the return, audit re
port, etc., only to the extent that the other government
reciprocates.

Lastly, you ask whether, under the provisions of subd.
6 of sec. 71.11 (44) (c), a representative of your depart
ment, subpoenaed by a tribunal having that power, should
disclose information contained in a tax return or furnish
a copy of the return if so ordered by the court or tribunal
issuing the subpoena. A copy of a return should not be fur
nished, nor the return itself, nor the contents thereof di
vulged by your department, or any representative, agent or
employe thereof under said subd. 6, except that upon a
proper "court order duly obtained upon a showing to the
court that the information contained in such return is rele-
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vant to a pending court action," the person designated
therein as thereby authorized to examine the same shall be
permitted to do so. Such order must be a court order which
precludes it from being issued by any other tribunal.

Neither a subpoena nor a subpoena duces tecum would
constitute such order for what they would require is a per
sonal appearance of the person to whom directed which is
not what the order specified in subd. 6 shall direct. Further
more, the requisite order must recite upon its face a show
ing that it has been demonstrated to the court that infor
mation contained in the tax return is relevant to the pend
ing action in which it is issued. It must also sufficiently
identify the return to be examined.
In view of the provisions of sees. 269.27, 269.29 and

269.32, Stats., it would appear that such an order can only
be made by the court upon notice of motion or order to
show cause served upon all parties who have appeared in
the court action, and to be valid on its face so as to consti
tute protection to your department, its representatives, em
ployes and agents in complying therewith, it must recite
the same.

Subd. 6 does no more than permit the person designated
in such an order to examine the return, which he would not
be permitted in its absence. It does not remove the other
wise existing prohibitions in the subsection against your
department, its representatives, employes, and agents di
vulging information, except to the extent of compliance
with such a court order. Thus, it does not authorize any
representative, employe, or agent of your department to
testify in court or before any other tribunal as to the con
tents of tax returns. In any proceeding for enforcement of
the laws, the situation would be one within the terms of
subds. 1 and 2 and in an appropriate case it would be the
duty to testify and give the contents of any tax returns
relevant to such proceeding.

Because of the effect given above to the last sentence
in par. (bm), a person who is authorized by a proper court
order under subd. 6 of par. (c) to examine a tax return
is entitled to a copy thereof, but is limited to such use
thereof as will not violate the other prohibitions in subsec.
(44). Such a copy is admissible in evidence and usable in
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the case for which it was obtained. It is to be noted that
while the opening language of par. (c) includes more than
just the return, subd. 6 thereof uses only the word "re
turn." The scope of subd. 6 is therefore limited to the re
turn itself and does not extend to any schedules, writings
or audit reports pertaining to the return which were not
attached to, submitted with, or a part of, the return itself.
HHP

EWW

County Court—Clerk's Fees and Suit Tax—County court
of Washington county which was given civil and criminal
jurisdiction by ch. 38, Laws 1931, should collect the clerk's
fees and suit tax provided in ch. 511, Laws 1953, repealing
and recreating sec. 59.42, Stats., relating to the fees of
clerks of circuit court, and in ch. 327, Laws 1953, amending
sec. 271.21, Stats., as to suit tax.

September 8, 1953.

Leroy J. Gonring,
District Attorney,

Washington County.

You have inquired as to the proper clerk fees to be
charged in civil and criminal actions in the county court of
Washington county in view of the enactment of ch. 511,
Laws 1953.

Ch. 38, Laws 1931, conferred civil and criminal juris
diction on the county court of Washington county.

Sec. 4 of this act provided:

"The said county court, within the jurisdictional limi
tations aforesaid, shall be a court of record, with a clerk
and seal, and shall have full power and authority to issue
all writs and legal process, proper and necessary to carry
into effect the jurisdiction conferred by this act and the
laws of this state, and to carry out such jurisdiction shall
have and exercise all powers now possessed, or which may
hereafter be possessed by the circuit courts of this state,
and the same proceedings shall be had by the parties to
procure such writs and process as in circuit courts and such
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writs and process shall be issued, executed and returned in
the same manner and with like effect as in the circuit
courts."

Sec. 18 (1) and (2) provided;

"(1) The register in probate shall be, ex officio, the clerk
of said county court, and shall have the care and custody
of all books and papers belonging or pertaining to said
court. Said clerk shall perform all clerical duties necessary
to carry into effect the provisions of this act and shall keep
all necessary records of proceedings and judgments in the
same manner provided for in circuit court, or as otherwise
in this act provided.
"(2) On each civil action, commenced in or appealed to

said county court, there shall be paid to the clerk of said
court a state tax of $1, and $2 to apply on clerk's fees, at the
same time and in the same manner as now provided tor the
payment of state tax and clerk's fe^ for actions commenced
in or appealed to the circuit court."

Sec. 23 provided:

"The fees of the witnesses, jurors and officers shall be
the same as are allowed by law to the witnesses, juiors and
officers in the circuit court of Washington county.

Sec. 27 provided:

"All fines and all costs collected by the clerk in every
civil action and in all criminal prosecutions and proceedings
under the general statutes of this state tried or detei^ined
by the county court, which, if tried or determined by the
circuit court or circuit judge would be paid over to the
county treasurer, shall be accounted for, and paid ovei
quarterly by the clerk of said county court to the county
treasurer of Washington county."

Sec. 28 provided:

"The general provisions of the statutes and all the gen
eral laws which may at any time be in force relative to the
circuit courts and actions and proceedings therein, in civil
and criminal cases, shall apply also to said county court,
unless inapplicable, and except as otherwise provided in
this act; and the rules of practice prescribed or which may
hereafter be prescribed by the justices of the supreme court
for circuit courts, shall, unless inapplicable, be in force in
said county court, and the judge of said county court shall
have power to punish for contempt m the same manner
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that the judges of circuit courts are or may be authorized
by law to punish for contempts; and said county court shall
have power to make and enforce such other rules of prac
tice as may be necessary."

Ch. 511, Laws 1953, made a number of changes in the
fees to be charged by the clerk of circuit court.
For the most part there is no conflict between ch. 511 and

ch. 88, Laws 1981, since the special act provides in general
that circuit court fees apply, and if these are changed by
the general law the changes would likewise be made in the
county court for Washington county.
However, sec. 18 (2) of the county court act did set up a

specific charge of $1 for state tax and $2 to apply on clerk's
fees. The state tax was raised to $5 in courts of record hav
ing civil jurisdiction by sec. 271.21, Stats., as amended by
ch. 827, Laws 1958, and sec. 59.42 (2) as repealed and re
created by ch. 511, Laws 1958, provides for a $6 fee at the
commencement of civil actions.

Normally where the provisions of a general law are re
pugnant to the provisions of a previously enacted special
law, the general law does not operate to modify the special
law, unless such modification is provided by express words
or arises by necessary implication. Sutherland, Statutory
Construction (3d Ed.), §§ 1905 and 2021.

It seems clear, however, from the over-all provisions of
the county court act that the legislative intent was to follow
the general provisions of the statutes relating to clerk's
fees in circuit court or courts of record and that in the one
instance where specific sums were mentioned in the county
court act they were the same as then applied in circuit
court. The implication is, particularly in view of the word
ing of sec. 28, that the legislature intended to have the
county court follow the same provisions as apply in circuit
court in civil and criminal cases despite the wording "ex
cept as otherwise provided in this act."
We believe this conclusion correctly sets forth the legisla

tive intent, but if we are wrong the recessed session of the
legislature later this fall can clarify the situation by appro
priate action.
WHR
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Municipal ̂ Court—Suit Tax—^Municipal court of the city
of Oshkosh and county of Winnebago created by ch. 24,
Laws 1895, is subject to suit tax provisions of ch. 327, Laws
1958, amending sees. 271.21 and 306.02 (1), Stats.

September 8, 1953.
Herbert J. Mueller,

District Attorney,
Winnebago County.

You have inquired whether under ch. 327, Laws 1953,
the clerk of the municipal court of the city of Oshkosh and
county of Winnebago is to charge a state suit tax of $5 on
appeals to circuit court from the justice branch of the mu
nicipal court or whether the tax is to remain at $1 as pro
vided in the municipal court act, and whether the tax on
a case commenced in the record branch of municipal court
is $5 or $1.
The municipal court of the city of Oshkosh and county

of Winnebago was created by ch. 24, Laws 1895, and it has
been amended a number of times since then. It is set forth
at pages 1906-1911 of the Wisconsin Annotations for 1950.

Sec. 2 of the act provides that it shall be a court of rec
ord, although under sec. 11 the municipal judge is vested
also with all of the powers and jurisdiction of a justice of
the peace.
As a court of record the municipal court under sec. 9 has

jurisdiction equal to and concurrent with the circuit court
in all cases of crimes and misdemeanors arising in the,
county, excepting the crime of treason, and in all civil
actions and proceedings, except in actions and proceedings
in which it is sought to recover a sum in excess of $5,000
and excepting also actions for divorce.

Sec. 20 (2) of the act provides that the clerk shall keep
a justice docket and also a record book, a criminal record,
a judgment book, a lien docket, and a minute book, in the
manner and form now in use in the circuit courts. This
subsection further provides that:

He shall issue all processes excepting summons
in civil actions,'under his hand and the seal of the court
and attest them in the name of the judge, signing them by
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his title of office, and tax the costs, including $1 for state
tax, in the cases required by law; * * *" (Emphasis
supplied.)

Sec. 271.21, Stats., was amended by eh. 327, Laws 1953,
to provide in part:

"In each action, special proceeding and cognovit judg
ment in a court of record having civil jurisdiction there
shall be levied a tax of $5 which shall be paid to the clerk
at the time of the commencement thereof, * * *.'

Prior to the amendment the tax was $1 instead of $5.

Obviously effect cannot be given to both sec. 20 (2) of
the special act and sec. 271.21, since they are in conflict,
and in the nature of things contradictions cannot stand. A
special or a local act may be amended by a general statute,
although generally speaking where the provisions of a gen
eral law are repugnant to the provisions of a previously
enacted special law, the general law does not operate to
modify the special law unless such modification is provided
for by express words or arises by necessary implication.
Sutherland, Statutory Construction (3d Ed.), §§ 1905 and
2021.

It is apparent from the reading of the municipal court
act as a whole that it is not entirely self-contained or self-
executing because of the numerous references to the general
provisions of the law relating to circuit courts. For instance,
the words quoted above "in the cases required by law" re
lating to the suit tax imply that reference must be made to
the general statutes on this subject.

Also sec. 9 (2) of the municipal court act provides in
part that all the provisions of law relating to the circuit
courts shall apply to the municipal court except as otherwise
provided. This provision is not limited merely to procedure
as is true in some of the special court acts.

Initially it was apparent that the intention of the mu
nicipal court act was to follow the general statutes on suit
tax by adopting the same figure—$1. Now the general stat
ute has been changed by raising the tax to $5, and it should
be kept in mind that in enacting the general statute the
legislature was thinking of more than the circuit courts,
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since the statute specifically includes "a court of record"
without any exceptions being specified. When the legislature
amended sec. 271.21 it presumably was aware of the many
special courts of record in this state and could have excepted
them from the increased suit tax had there been any in
tention to do so.

While the matter is by no means free from doubt, this
appears to be a situation where the general law modifies the
special law by implication in the light of all of the circum
stances. If such interpretation of the legislative intent is
incorrect, the recessed session of the legislature later this
fall can remove the doubt by appropriate action.
You have also referred to sec. 17 of the act relating to

appeals to circuit court from the justice branch of the mu
nicipal court. This reads in part:

"* * * The defendant, in city and county by-law and
ordinance actions, may appeal to the circuit court of Win-
nebago county within 5 days after entry of judgment by
presenting to the judge or clerk of the municipal court
a notice of appeal, an affidavit that the appeal is made in
good faith and not for the pui-pose of delay and paying
$1.50 for the return, $1 for state tax, and $2 for clerk's fees.
Other provisions of the law governing appeals from justice
courts in civil actions shall apply to such city and county
ordinance and by-law actions."

Sec. 306.02 (1), Stats., relating to appeals from justice
court, as amended by ch. 827, Laws 1953, reads:

"The appellant must, within 20 days after being served
with written notice of entry of judgment, but not more than
90 days after such entry, present to the justice having
custody of the docket, a notice of appeal, and an affidavit
that the appeal is made in good faith and not for the pur
pose of delay; and he must pay him his fees in the action,
and $1.50 for his return and $5 for state tax and $2 for
clerk's fees."

Since this applies without question in the case of an
appeal from an ordinary justice court, there is no reason
for not applying it to appeals from judgments made by the
municipal judge when sitting as a justice of the peace. Any
other construction would convict the legislature of having
enacted an absurd piece of legislation, a result which should
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be avoided if possible, and the conclusions already reached
are equally applicable to appeals from justice court to the
record branch of municipal court.
WHR

Conservation Commission—Powers—Fish and Game—
Report on Deer Kill—Conservation commission has author
ity to issue order requiring report on kill of white-tailed
deer.

September 9, 1953.

Ernest Swift,

State Conservation Department.

You state that the management of white-tailed deer has
now become such a problem in the state that it is both de
sirable and necessary that your commission annually ob
tain accurate figures on deer killed during the hunting sea
son, as to population, hunting conditions, and related
information.

You inquire whether the conservation commission has
authority to issue an order which would require in sub
stance that each hunter having killed a deer report to the
conservation department through its agents, and that a tag

be issued by the department free of cost and attached to
such deer as evidence that the hunter has made such report

and exhibited the animal to the agent of the conservation
department for examination and census.
You further state that such a regulation has been in effect

for bow and arrow hunters for several years past and that
it is now deemed desirable to extend this regulation to hunt
ers using firearms.
The statutes which define the powers of the commission

in this regard are sees. 23.09 and 29.174.
Sec. 23.09 (7) provides in part:

"The commission is hereby authorized to * * * inaugu
rate such studies, investigations and surveys * * * as they
may deem necessary to carry out the provisions and pur
poses of this act * *
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By the provisions of sec. 29.174 the commission is both
authorized and directed "to establish * * * conditions gov
erning the taking of fish or game, in accordance with the
public policy declared" herein.
In my opinion the above statutes are full authority for

your commission to make any and all investigations reasona
bly necessary to allow it to fulfill its function of managing
the wildlife, including particularly the white-tailed deer,
of this state.

It is obvious that this function cannot adequately be ful
filled unless the commission has a sound factual basis upon
which to base its regulations. Imposing upon the hunter
as a condition of taking the game a requirement that he
cooperate with the department by furnishing such infor
mation is again clearly a reasonable exercise of the powers
of the commission.

This opinion is confirmed by the fact that a similar regu
lation of bow and arrow hunters has existed for several

years and at no time has been subject to legislative or other
challenge. Marinette, T. & W. R. Co. v. Railroad Comm.,
(1928) 195 Wis. 462, 218 N. W. 724; State ex ret. State
Asso. of Y. M. C. A. V. Richardson, (1928) 197 Wis. 390,
222 N. W. 222.

RGT
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Conservation CoTnmission—Fish and Game—Conserva
tion commission has power to authorize an open season on
the Horicon national wildlife refuge for the taking of game
including migratory wild fowl which will become effective
if proper federal regulations are issued.
The United States as owner may restrict the number of

persons hunting on its lands, and power to control such
restriction by regulation appears to have been properly
delegated to the secretary of the interior. The conservation
commission acting under sec. 23.09 (7) (h), Stats., may
cooperate in controlling hunting on federally owned areas
with the United States fish and wildlife service.
The secretary of interior under the conditions stated in

the controlling act has power to open up to 25 per cent of
a migratory bird sanctuary for administration as a wild
life management area.

September 10, 1953.

Wisconsin Conservation Commission.

You state that the state conservation commission pro

poses to establish an open season for goose hunting on fed
eral lands in the Horicon national wildlife refuge in Dodge

county in cooperation with the United States fish and wild
life service which manages such land.

Under the plan envisaged, the state conservation com
mission and the secretary of the interior would take neces

sary action under both the state and federal statutes to
open a strip of land federally owned in the Horicon national
wildlife refuge for goose hunting.
Under appropriate regulation of the United States fish

and wildlife service and the secretary of the interior, the
federal government would act to restrict the number of
persons who may hunt in such strip and restrict them to
hunting from designated blinds. Permits for the use of such
blinds would be issued on a first come, first served, basis.
The conservation department under a cooperative agree

ment would act as agent of the United States fish and wild
life service in the issuance of the permits.
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You ask three questions:
1. May an open season be established on the Horicon

national wildlife refuge under the authority of state and
federal laws?

2. May the number of permits issued be restricted to a
predetermined number by the United States fish and wild
life service?

3. May the conservation commission cooperate by acting
as agent for the United States fish and wildlife service in

issuing permits and managing the hunting?
Sec. 29.174 (1), Stats., establishes the authority of the

commission to provide:

"* * * such open and close seasons for the several spe
cies of fish and game, and such bag limits, size limits, rest
days and conditions governing the taking of fish and game
as will conserve the fish and game supply and insure the
citizens of this state continued opportunities for good fish
ing, hunting and trapping * * *"

Sec. 29.57 authorizes the conservation commission by or
der to establish wildlife refuges at the request of the owner
or owners of specified tracts of land. These orders may be
rescinded by the commission upon request of said owners.

Sec. 1.036, Stats., grants the consent of the state of Wis
consin to the acquisition by the United States of areas of
land or water for the establishment of migratory bird res
ervations under the act of congress approved February 18,
1929. This section concludes with the following clause:

"* * * reserving, however, to the state of Wisconsin full
and complete jurisdiction and authority over all such areas
not incompatible with the administration, maintenance, pro
tection, and control thereof by the United States under the
terms of said act of congress."

Under this last clause it would appear clear that the state
of Wisconsin acting through its conservation commission
has full jurisdiction and authority over the Horicon marsh
insofar as such jurisdiction is not incompatible with any
regulations issued by the congress or the secretary of the
interior acting under proper delegated authority. Finally,
sec. 23.09 (7) (h), Stats., directs that the conservation com
mission has authority:
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"To enter into co-operative agreements with persons,
firms or corporations or governmental agencies for purposes
consistent with the purposes and provisions of this act, in
cluding agreements with the highway authorities with re
gard to planting trees or other vegetation in or along high
ways, or furnishing stock for such planting."

By virtue of the foregoing provisions it would appear
clear that the state of Wisconsin has power and authority
to enter into a cooperative agreement for any conserva
tion program which may be lawfully initiated by any fed
eral agency such as the United States fish and wildlife serv
ice acting under appropriate regulations.

Migratory game birds are further subject to the protec
tion of congress under the migratory bird treaty act of
July 3, 1918 as amended. Sec. 3 of this act, 16 U.S.C.A.
§ 704, authorizes and directs the secretary of the interior
to establish hunting seasons in a manner similar to that
exercised by the state conservation commission under sec.
29.174, Stats. Accordingly, it would appear clear that the
state of Wisconsin through its conservation commission and
the secretary of the interior acting jointly have power to
open the season to the hunting of geese on federal lands in
the Horicon national wildlife refuge, absent any other pro
hibitory statutes.
Under § 4 of the duck stamp act originally passed March

16, 1934, to supplement and support the migratory bird
conservation act, it was provided (16 U.S.C.A. § 718d):

" (a) Not less than 90 per centum [of the proceeds] shall
be available for the * * * development of suitable areas for
inviolate migratory-bird sanctuaries * * *."

Under this original provision it appears that the secre
tary of the interior would not have authority to license
hunting in any form within a bird sanctuary bought with
the proceeds of the hunting stamp tax. This statute was
amended August 12, 1949 by 63 Stat. 599 (now contained
in 16 U.S.C.A. § 718d (a)), which adds the following
proviso:

"* * * Provided, That in the discretion of the Secretary
of the Interior not to exceed 25 per centum at any one time,
of any area acquired in accordance with the provisions of
section 718-718b of this title, may be administered pri-
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marily as a wildlife management area not subject to the
prohibitions against the taking of birds, or nests or the
eggs thereof, as contained in section 715i of this title, ex
cept that no such area shall be open to the shooting of mi
gratory birds when the population of such birds frequent
ing the area or in the migrations utilizing such area is on
a decline, nor prior to July 1, 1952, or the date upon which
the same has been fully developed as a management area,
refuge, reservation, or breeding ground, whichever is later."

Under this proviso it would appear that the secretary of
the interior may, when the appropriate conditions are met,
open any portion of the Horicon national wildlife refuge in
Dodge county for hunting.

It further would appear clear that any such regulation
issued by the secretary of the interior could not be attacked
by proceedings in any state court and, if and when issued,
may be relied upon by state officials as long as it is in
force.

Further, it appears that the powers of the secretary of
the interior under the appropriate acts are more extensive
than those delegated to the conservation commission by the
statutes of the state of Wisconsin. In 38 O.A.G. 148 (1949),
it was stated that while any private land owner has a clear
right to restrict hunting on his land to such persons as in his
uncontrolled discretion he shall select, the legislature had
not delegated such powers to the conservation commission
and hence the state conservation commission by its own
order could not provide for controlled hunting. It appears
that there is no such limitation upon the powers of the sec
retary of the interior, and as representative of the land
owner, that is, the United States, he has been delegated
authority to limit the number of persons who may hunt on
federally owned property.
In the case of Dow v. Iekes, (1941) 123 F. 2d 909, the

court had under consideration regulations of the secretary
of the interior closing Alaskan salmon waters to fishing
except in specified areas where exclusive permits could be
granted to individual applicants. The court held that such
regulations were valid and that it could not oust him of his
discretion and substitute the court's judgment for it. The
permits in that case were issued on a first come, first served,
basis.
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In this connection, the court stated at page 916:

* * equality of opportunity does not mean that if
one citizen is allo^ved to fish all others must be permitted
to do so. We think it is satisfied, in this application, if within
the number of sites which the Secretary finds is consistent
with proper conservation, they should be allotted in order
of priority of time in application among qualified appli
cants. * * *"

The court further stated:

'Tt may be that the Secretary has weighted priority of
time too heavily and on this principle has allotted or re
newed sites without due regard to their concentration in the
hands of a few who have been forehanded in applying for
them or securing assignments from those who have done so.
But the presumption is to the contrary * *

Accordingly, it is our conclusion that the United States

as owner of the property has the power to restrict the num
ber of hunters on its land and that such power has properly
been delegated to the secretary of the interior who operates
in this respect through the United States fish and wildlife
service. Further, it would appear clear that the state con
servation commission has clear statutory authority under
sec. 23.09 (7) (h), Stats., to cooperate with the United
States fish and wildlife service to allow some members of

the general public an opportunity to benefit from these
hunting grounds, which they would otherwise be unable

to reach at all because of the proximity of privately owned
property to the boundaries of the wildlife refuge.
RGT
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Public Assistance—Old-Age Assistance—One who is re
ceiving old-age assistance, and who owns a homestead sub
ject to lien under sec. 49.26 (4) and (5), Stats., renders
himself ineligible for receipt of further assistance, under
sec. 49.22, Stats., if he transfers such homestead without
adequate consideration.

September 14, 1953.

State Department of Public Welfare.

You have submitted the following facts in connection with
your inquiry as to the proper application of sec. 49.22 (5),
Stats., as created by ch. 337, Laws 1953;

"A recipient of old-age assistance owned a home on which
the lien under section 49.26 (4) and (5) attached. In 1952
after the lien attached, the recipient transferred the prop
erty to a son, but no notice of this was given the county
agency at the time of transfer.
"The son made no payment at the time of transfer. The

son proposed to sell the property and discovered the old-
age assistance lien. He paid up the lien and requested a re
lease in accordance with section 49.26 (8), which release
was issued according to law. The lien payment was $2,500
while the property value exceeds $3,500."

You ask whether the transfer of property for less than
its money's worth after receipt of old-age assistance is "in
contemplation of such assistance" so as to render the trans
feror ineligible to receive assistance in the future.

Sec. 49.22, introductory paragraph and (5), read in part;

"Persons Eligible. Any needy person who complies with
the provisions of ss. 49.20 to 49.38 shall be entitled to finan
cial assistance in old age. * * * Old-age assistance may be
granted only to a dependent person who;

<( H< #

"(5) Has not conveyed or transferred any property in
contemplation of such assistance. Any transfer of property
within 2 years prior to application and without an adequate
and full consideration in money or money's worth shall,
unless shown to the contrary, be presumed to have been
made in contemplation of such assistance."

The last sentence above quoted is explanatory material,
to expand the application of the statute to cases which
might otherwise require factual proof to determine whether
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a transfer some time previous to the application for old-
age assistance was made for the purpose of avoiding the
statutory requirements relating to eligibility. It was not in
tended to exclude from the purview of the section other
cases in which there has been a transfer of property which
the legislature intended should be devoted to the support of
the individual.

The granting of old-age assistance is not a single act,
but a continuing one. The initial action upon an application
for assistance must be followed by periodic reinvestigations
(sec. 49.28); and each certificate of grant is to be modified
or revoked on the basis of any change in the benefi

ciary's circumstances which would affect his eligibility
(sec. 49.29 (2)).

An act of a recipient of old-age assistance, after his
original application has been granted, is "in contemplation
of" assistance if it is made in the light of his intention to
receive monthly payments thereafter. The term "in con
templation of," when used in statutes of this nature, is the
equivalent of "having in view" or "intending." See, for
example, Reed v. Philadelphia Transport Co., 171 Pa. Su
per. 60, 90 A. 2d 371, 373; Wm. J. Van Aken Organization
V. Zack, (Oh. App.) 67 N.E. 2d 728, 730; De George v. Rodg-
ers-De Long Hotel Co., 126 S.W. 2d 79, 83; State ex rel.
Thorp V. Devin, 26 Wash. 2d 633, 173 P. 2d 994, 999,1000.
While sec. 49.22 (4) (a) provides that ownership of a

homestead shall not render an applicant ineligible for as
sistance, that provision must be read in connection with
sec. 49.26 (4) and (5), which makes the homestead subject
to lien for all aid granted. The lien supersedes exemptions
to which the homestead would otherwise be entitled. See

Estate of Wickesherg, 209 Wis. 92, 244 N.W. 561.
The ownership of the homestead would not of itself ren

der one ineligible for relief; but if he voluntarily sells his
homestead, the ownership of the cash proceeds, beyond the
limitations of sec. 49.22 (4) (b), would render him in
eligible, at least unless the moneys were set aside for the
purchase of another homestead.
The legislature intended that one having liquid assets in

excess of the amount specified in sec. 49.22 (4) (b) should
not be eligible for assistance, and it likewise intended that
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if one had a source from which "money or income or property
or credit * * * can be presently obtained, sufficient to pro
vide the necessary commodities and services," he should be
ineligible. Under sec. 49.22 assistance may be granted only
to a "dependent" person as defined in sec. 49.01 (4), Stats.
Where a sale of one's homestead is voluntarily made, and

the receipt of its proper value would provide money, prop
erty, or credit in an amount which the legislature provided
should be used for the support of the owner before he may
become eligible to old-age assistance, he renders himself
Ineligible if he transfers the property "without an adequate
arid full consideration in money or money's worth" (sec.
49.22 (5)).
BL

Public Welfare Department—Public Assistance—Old-Age
Assistance—Public Deposits—^Funds received by a county
agency administering old-age assistance, pursuant to sec.
49.22 (4) (b) 1, Stats., are not to be transferred to the
county treasurer but are subject to the provisions of ch. 34,
Stats., relating to public deposits.
The state department of public welfare may adopt rules

to establish standard practices with respect to the handling
of such funds but may not supersede or modify any statu
tory provision.

September 14, 1953.

State Department op Public Welfare.

You have asked two questions concerning the interpreta
tion of sec. 49.22 (4) (b) 1, Stats., created by ch. 337, Laws
1953, which reads:

"49.22 PERSONS eligible. Any needy person who complies
with the provisions of ss. 49.20 to 49.38 shall be entitled
to financial assistance in old age. The amount granted shall
be determined by a budget in which all income and re
sources as well as expenses shall be considered and the aid
per month shall not exceed $75. Old-age assistance may be
granted only to a dependent person who:
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"(4) Owns property not in excess of the following:
<(3)e if 4:

"(b) $500 in liquid assets of which:
"1. The first $300 shall be transferred to the county

agency for the sole purpose of providing a fund for the pay
ment of the recipient's funeral expenses."

Your questions are:
1. Is it the intent of this statutory provision that the

money transferred to the county agency be deposited by such
agency with the county treasurer, or is it the intent of the
law that the county agency have the option of transferring
the money to the county treasurer or of depositing such
money in a bank ?

2. If the county agency has the option of depositing the
money with the county treasurer or in a bank, does the de
partment have the authority to establish by rule a standard
practice?
As you have pointed out, sec. 49.22 (4) (b) 1 provides for

transfer of the money to "the county agency." Sec. 46.206

(3), created by ch. 518, Laws 1953, provides that the
words "county agency" mean the county department of pub
lic welfare as created by sees. 49.51 (2) (a) or 46.22 (1),
the latter having been ci*eated by ch. 513, Laws 1953.

Neither statute makes any reference to the county treas
urer. To the extent that any county officer or officers hold
funds belonging to the county, such funds are subject to
sec. 59.20 requiring the county treasurer to receive them,
and to sec. 59.75 relating to depositories. In such cases,
however, the county treasurer ordinarily has no authority
to pay out the funds except on order of the county board.
See sec. 59.20 (2), Stats., and State ex rel. School Directors
of Worcester v. Nelson and another, 105 Wis. 111.
The funds transferred to the county agency under sec.

49.22 (4) (b) 1 do not become the property of the county
but are to be retained solely for the benefit of the transferor
for payment of funeral expenses. The county board has no
authority with respect to the expenditure of such funds.
Sec. 49.26 (1), Stats., also relates to the transfer of prop
erty of old-age assistance beneficiaries to the county agency.
That subsection defines the county agency's obligations in
the latter case in part as follows:
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"* * * the county agency may sell, lease or transfer the
property, or defend or prosecute all actions concerning it,
and pay all just claims against it, and do all other things
necessary for the protection, preservation and management
of the property."

Sec. 49.22 (4) (b) 1 does not contain such detailed defini
tion of the county's duty and obligation with respect to the
$300 in liquid assets, but it does make clear that they are
to be received for the "sole purpose of providing a fund for
the payment of the recipient's funeral expenses."

Sec. 34.01, Stats., defines "public deposit" to include pri
vate funds held in trust by a public officer for individuals,
when such funds are deposited in any bank. Sec. 34.01 (5)
defines "public moneys" to include all moneys coming into
the hands of any commission, committee, board or officer of
any governmental subdivision of the state by virtue of his
office without regard to the ownership thereof. Sec. 34.05
directs the governing board of each public depositor to des
ignate the depositories where public funds are to be placed,
and obligates every treasurer to deposit "immediately upon
receipt thereof the funds received by him by virtue of his
office in the name of the municipality" in the public de
pository or depositories designated by the governing board.
The "governing board" is defined by sec. 34.01 (4) to in
clude "any other commission, committee, board or officer of
any governmental subdivision of the state not hereinbefore
mentioned."

The authority and duty of a public officer to receive funds
does not in itself authorize him to utilize the services and

facilities of any other public official, unless the statutory
authority of the latter includes the performance of such
services. The county treasurer is a statutory officer whose
authority and duties have been defined and limited by the
legislature. See The Board of Supervisors of Oconto County
V. Hall, 47 Wis. 208. Under sec. 59.20 the county treasurer
is required to receive moneys belonging to the county and
all other moneys which by statute or county ordinance are
directed to be paid to him. The moneys appropriated from
public funds for administration of social security aids are
within the scope of that provision, as is apparent from the
fact that sees. 49.18 (10), 49.19 (8) (a), 49.38 and 49.61
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(9) recognize the necessity of the treasurer's participation
ill certification of county claims. There is, however, no com
parable provision with respect to moneys which are not
county funds but which are required to be transferred to
the county agency under the provisions of sec. 49.22 (4)
(b) 1.

Where it is contemplated that the county treasurer shall
handle moneys not belonging to the county and not subject
to payment at the order of the county board, special statu
tory provision is ordinarily made to that effect, as for ex
ample in sec. 88.18. Whether the legislative consideration
may have been a desire to avoid imposing additional duties
and obligations on the county treasurer, or to avoid com
mingling of the funds belonging to recipients of old-age
assistance with public funds which are subject to specific
statutory limitations respecting pa5maent out of the county
treasury, it has omitted to make provision for the handling
by the county treasurer of funds received under sec. 49.22
(4) (b) 1 by the county agency administering old-age
assistance.

It is my opinion that funds received by the county agency
under sec. 49.22 (4) (b) 1 are to be handled directly by that
agency in the manner provided by ch. 34, Stats.
Your second question is to some extent answered in the

discussion of your first. Sec. 49.50 (2), Stats., as amended
by ch. 518, Laws 1953, provides that your department shall
adopt rules for the efficient administration of social security
aids but with the specific provision that such rules may not
be "in conflict with law." The department could not adopt
a rule requiring payment of funds to a statutory officer not
authorized by law to receive the same; nor could it require
the funds to be handled in any manner which might violate
the statutes relating to public deposits. Within the scope of
the statutory provisions, however, the department could
adopt rules looking toward uniformity of handling and re
cording transactions respecting the funds.
BL
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Pensions—Social Security—Provisions of sec. 218 (m)
(4) of the federal social security act (created by Public
Law 279, 83rd congress, ch. 504, 1st session) and sec. 66.99
(3), Wis. Stats, (as amended by ch. 346, Laws 1953), which
exclude from participation in the federal old-age and sur
vivors insurance system services performed in any police
man's or fireman's position, apply only to city and village
policemen and firemen, and do not apply to state conserva
tion wardens, state forest rangers, members of the state
traffic patrol, county deputy sheriifs or county traffic
policemen.

September 15, 1953.

Frederick N. MacMillin, Executive Director,

Wisconsin Retirement Fund.

In your request for an opinion you state in pai*t as

follows:

"Public Law 279—83d Congress, Chapter 504—1st Ses
sion—H.R. 2062 creates section 218 (m) (4) of the Social
Security Act which reads as follows:
" 'Section 218 (m) (4) The modification pursuant to this

subsection shall, if the State of Wisconsin requests it, ex
clude (in the case of employees in the coverage group es
tablished by paragraph (2) of this subsection) all service
performed in policemen's positions, all service performed
in firemen's positions, or both.'
"Section 66.99 (3) of the Wisconsin statutes was amended

by Chapter 346 of the Laws of 1953 by adding at the end
thereof the words:
" 'except that the provisions of this subsection shall not

be applicable to services performed in any policeman's or
fireman's position.'

"Since it is hoped that the modification of the agreement
to provide for the integration of the Wisconsin Retirement
Fund with OASI can be enacted on September 30, 1953 it
is essential that there be an immediate determination of
what the language 'any policeman's or fireman's position'
covers.

"Specifically, the question has been raised as to whether
these terms include the following:
"1) State conservation wardens
"2) State forest rangers
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"3) Members of state traffic patrol
"4) County deputy sheriffs
"5) County traffic policemen"

The problem relates to the integration of the Wisconsin
retirement fund (sees. 66.90 to 66.918, Stats.) with that
part of the federal social security system which relates to
old-age and survivors insurance. Persons in "any police
man's or fireman's position" are to be excluded from par
ticipation in the OASI system.
The question is primarily one of Wisconsin state law. The

state statute, ch. 346, Laws 1953, was published July 3,
1953, before the enactment of the federal statute. Public
Law 279, 83d congress, ch. 504, 1st session, which was ap
proved by the president on August 15, 1953. It was un
questionably the intent of congress to meet the desires of
the Wisconsin legislature, and it follows that when congress
used the words "all service performed in policemen's po
sitions, all service performed in firemen's positions, or
both," it had in mind the fact that the state act excluded
"services performed in any policeman's or fireman's po
sition," and intended the language of the federal act to
mean the same as the equivalent language in the state act.
In construing statutes, it is proper to take into considera

tion the purpose of the enactment and its legislative his
tory. As you have pointed out in your letter, the language
excluding policemen and firemen was enacted in ch. 346,
Laws 1953, at the express request of representatives of the
Wisconsin state association of fire fighters, and the Wis
consin policemen's protective association. Those groups, for
reasons of their own, were opposed to coming into the fed
eral social security system. They represent only city and
village policemen and firemen. So far as we know, there was
no opposition to the social security coverage on the part of
any of the five groups referred to in your letter.

It follows that the purpose of inserting the language in
question into sec. 66.99 (3), Stats., was to exclude city and
village policemen and firemen, and it should be construed to
effectuate that purpose unless a contrary construction is re
quired for some other reason.

City and village policemen and firemen have had their
own pension funds for many years. Only since January 1,



Opinions of the Attorney General 287

1948 have they been covered by the Wisconsin retirement
fund, and policemen and firemen who were in service and
contributing to a policemen's or firemen's pension fund prior
to that date are still covered by such fund, and are not under
the Wisconsin retirement fund. See sec. 62.13 (9) (e),
(9a), and (10) (f) and (g), and sec. 61.65 (6) and (7),
Stats.

Even under the Wisconsin retirement fund, city and vil
lage policemen and firemen, as well as certain other classes
of employes and officers, receive special treatment. Whereas
the normal contribution rate by employes covered by the
Wisconsin retirement fund is 5 per cent of earnings up to
$350 a month, a 7 per cent rate is fixed for certain classes
of officers and employes including policemen and firemen.
Sec. 66.903 (2) (a) 1., Stats., as amended by chs. 61 and
461, Laws 1953, provides in part as follows:

"(a) Each participating employe shall make contribu
tions to the fund as follows:
"1. Normal contributions of 5 per cent of each payment

of earnings, excepting any part of such earnings in excess
of $350 per month or an equivalent for any other period,
paid to any such employe by any participating municipality,
provided, however, that the normal contrib^ution rate on
said earnings for such employes who are * * * conservation
wardens, state forest rangers, members of the state traffic
patrol, policemen, including the chief and all other officers,
and firemen, including the chief and all other officers, shall
be 7 per cent. * * * Any county which shall be or become
a participating municipality may certify to the Wisconsin
retirement fund that any employe who then is or may be
come a deputy sheriff or traffic policeman is engaged in a
hazardous occupation and may require that after a date
specified by it but not earlier than January 1, 1948, the
normal contribution rate for such employe shall be 7 per
cent and in such case such employes shall be included under
and receive the benefits of s. 102.455 ;***>»

It will be observed that all of the groups referred to in
your question are specifically mentioned in the foregoing
provision relating to the 7 per cent contribution rate, in
addition to "policemen" and "firemen." This shows that
when dealing with legislation relating to retirement, the
legislature does not consider conservation wardens, forest
rangers, members of the state traffic patrol, deputy sheriffs
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and county traffic policemen as being included within the
generic terms "policemen" and "firemen."
The same is true of sec. 102.455 (1), Stats., which pro

vides in part as follows:

"Whenever a policeman, fireman, conservation warden,
deputy state fire marshal, state forest ranger, field employe
of the conservation commission who is subject to call for
forest fire control or warden duty, member of the state
traffic patrol, state university full-time policeman, guard
or any other employe whose principal duties are supervision
and discipline of inmates at a state penal institution, or
state beverage tax investigator who is a participating em
ploye under sections 66.90 to 66.919 shall, while engaged
in the performance of duty, be injured or contract a disease
due to his occupation, and be found upon examination to be
so completely and pi-esumably permanently disabled, either
physically or mentally, as to render necessary his retire
ment from any of the aforesaid services, the commission
shall order payment to him monthly of a sum equal to one-
half his monthly salary in such service at the time that he
became so disabled. * * *"

The word "policeman" appears to be used generally to
mean a member of a municipal police force. 32 Words &

Phrases (Perm, ed.) 723, and pocket supplement. Similarly,
"fireman" is generally used to mean a member of a mu
nicipal fire department. 17 Words & Phrases (Perm, ed.)
52, and pocket supplement.

It is therefore my opinion that the exclusion of policemen
and firemen from participation in the federal social security
system does not apply to conservation wardens, forest rang
ers, the state traffic patrol, deputy sheriffs or county traffic
policemen.
WAP
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Counties—Salaries and Wages—County Superintendent
—^Where county board has adopted a resolution providing
per diem pay for members of county normal school board
pursuant to sec. 41.37, Stats., county superintendent of
schools is entitled to receive per diem as a member of said
board.

County board is authorized to provide compensation for
county superintendent of schools for his services as a mem
ber of the county agricultural school board in addition to
the annual salary fixed by said board.

September 18, 1953.

George A. Hardy,
District Attoi^ey,

Richland County.

Ronald J. Carey,
Distnct Attorney,

Dunn County.

One of you has inquired whether the superintendent of
schools of Richland county is entitled to receive compensa
tion for his services as a member of the county normal
school board both in the future and as far back as July
1949, when he first took office.
The other has inquired whether the superintendent of

schools of Dunn county is entitled to receive compensation
for services rendered as a member of the county agricultural
school board.

Since the second question is closely related to the first
one, both questions are being considered in this opinion
which is being addressed to you jointly.
The county board of Richland county by one resolution

set the annual salary of the superintendent of schools and
by another resolution set the per diem compensation to be
paid to the members of the normal school board. The exact
wording of these resolutions has not been furnished but it
is assumed that they contain no peculiar or qualifying
provisions.

Sec. 41.37, Stats., provides:

"A 'county nomial school board' is created, which shall
have charge and control of all matters pertaining to the
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organization, equipment and maintenance of such schools.
Said board shall consist of 3 members, one of whom shall be
the county superintendent of schools. The other members
shall be elected by the county board at an annual nieeting
for the term of 8 years from January 1 following their elec
tion, and shall within 10 days after the notice of such election
take and file the official oath and execute and file an official
bond in such sum as may be fixed by the county board. The
members thereof shall meet and elect one of their number
president. The county superintendent of schools shall be
secretary of the said board, and the county treasurer of the
county in which the school is located shall be treasurer of
said board, but not a member thereof. The said board shall
prescribe the duties of its officers. The members of such
board shall receive such compensation for their services and
reimbursement for traveling expenses necessarily incurred
in the discharge of their functions as the county board shall
allow."

The last sentence of the foregoing statute was added by
ch. 384, Laws 1943, which became effective July 2, 1943.
The case of Dodge County v. Kaiser, 243 Wis. 551, 558, 11
N. W. 2d 348, was decided in the fall of 1943 and in

volved sec. 41.37, Stats. 1941. Among other things the case
decided the question of whether the county superintendent
of schools was entitled to receive compensation for his
services as secretary of the county normal school board.
After quoting sec. 41.37, Stats. 1941, the court said:

"It is obvious that defendant's services as secretary of the
county normal school board are by statute made a part of
his duties as county superintendent. It is also stipulated
'that the county superintendent, by virtue of said office,
became the secretary of the Dodge county rural normal
school board.' It is not claimed that the county board, by
resolution or otherwise, fixed a salary for the defendant for
acting as secretary of the county normal school board. Sec.
41.37, Stats., does not create an additional office for the
county superintendent with wholly separate and distinct
duties from those of his office as county superintendent. The
legislature, conversant with the duties of a county superin
tendent and the functions of a normal school, wisely pro
vided that the county superintendent be a member of the
county normal school board and that he shall be secretary
of said board. There is no separate tenure attached to the
secretaryship of the board. Defendant held that office solely
by virtue of his being county superintendent.
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"Defendant argues that since sec. 39.03, Stats., prescrib
ing the duties of a county superintendent, makes no mention
of any duties having anything to do with membership on the
county rural normal school board, therefore, by virtue of the
provisions of sec. 41.37, he becomes vested with a separate
and distinct office, that of secretary of the rural normal school
board, and entitled to a salary from both sources. This po
sition cannot be sustained. * * *
"In Crocker v. Supervisors of Brown County, 35 Wis.

284, 286, the court said:
" 'Officers take their offices cum onere, and services re

quired of them by law for which they are not specifically
paid, must be considered compensated by the fees allowed
for other services.'

"In Quaw v. Paff, 98 Wis. 586, 590, 74 N. W. 369, the
court said:
" 'Officers take their offices cum onere, and can acquire

no right, legal or equitable, to a salary in excess of that pro
vided and fixed by law before they enter upon their official
duties. Whether the salary incident to an office be adequate
or inadequate is entirely immaterial. The officer accepting
an office has no right to demand more for the performance
of its duties, or the performance of any duty, as such officer,
not required by law, but which may be required of him by
the governing body of the corporation and voluntarily per
formed. All services performed, which are within the scope
of his official duties, or which are voluntarily performed as
such officer by request or otherwise, are, in contemplation of
law, covered by his official salary.'
"While sec. 41.37, Stats., does not use the words, 'ex

officiof in providing that the county superintendent shall be
a member of the county normal school board and that he
shall be the secretary of said board, in legal effect it means
the same. * * *
"We must hold that defendant held but one office; that

the office of secretary of the rural normal school board is in
legal contemplation an ex officio position attached to the
office of county superintendent; that it was the intention
of the legislature, in both the state and in the county, to
co-ordinate the educational program by giving the county
superintendent a voice in directing the activities of the
rural normal school located in his jurisdiction; that his
membership on the normal school board and acting as sec
retary thereof does not become a separate office. Plaintiff
is entitled to recover all sums of money paid to the de
fendant for services as secretary of the rural normal school
board within the period of six years immediately preceding
the commencement of this action."
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In 23 O.A.G. 778 it was held that the members of the

county normal school board are not entitled to any salary or
compensation. As has been pointed out, however, both the
Dodge Countij case and the said opinion of the attorney
general were based upon the law as it existed prior to the
addition of the last sentence of sec. 41.37, Stats. It is argued
that notwithstanding said change in that statute, sec. 59.15
(1) (a), Stats., prevents the county superintendent of
schools from receiving any compensation from the county
in addition to his annual salary unless the resolution fixing
his annual salary allowed him to receive such additional
compensation. Sec. 59.15 (1) (a) provides in part:

"The county board shall * * * establish the total annual
compensation for services to be paid such officer (exclusive
of reimbursements for expenses out-of-pocket provided for
in 59.15 (3)). The annual compensation may be established
on a basis of straight salary, fees, or part salary and part
fees, and if the compensation established by the county
board is a salary, or part salary and part fees, such com
pensation shall be in lieu of all fees except those specifically
reserved to the officer by enumeration regardless of the lan
guage contained in the particular statute providing for the
charging of the fee. * * *"

Sec. 59.15, Stats., was revised and changed very ma
terially by ch. 559, Laws 1945. Prior to the passage of that
act, sec. 59.15 (1) read:

"The county board at its annual meeting shall fix the an
nual salary for each county officer, except as provided in
section 253.15, to be elected during the ensuing year and
who will be entitled to receive a salary payable out of the
county treasury. The salary so fixed shall not be increased
or diminished during the officer's term, and shall be in lieu
of all fees, per diem and compensation for services ren
dered, except the following additions:"

It is noted that sec. 59.15 (1), Stats. 1943, specifically
provided that the salary should be in lieu of "per diem" as
well as "fees" and "compensation for services rendered."
In the revision made by ch. 559, Laws 1945, reference to
"per diem" was omitted but reference to "fees" was re
tained. It appears, however, that the fees referred to in
sec. 59.15 (1) (a) of the present statutes mean fees enu
merated in particular statutes and would not include per
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diem. In Jefferson County v. Johnson, 64 111. 149, 150, the
court said:

"The only question argued by counsel is, whether the act
of 1867 has been repealed by the eleventh section of the
tenth article of the new constitution.
"That section provides that 'the fees of township officers,

and each class of county officers, shall be uniform in the
class of counties to which they respectively belong. The
compensation herein provided for shall apply only to officers
hereafter elected, hut all fees established by special laws
shall cease at the adoption of this constitution, and such
officers shall receive such fees as are provided by general
laws'

it

"* * * The per diem allowance to county superintend
ents of schools may be regarded as compensation and not
as 'fees,' in the sense that that word is used in the constitu
tion. * * *"

The case of Seller v. State, ex rel. Board of Commission
ers, 160 Ind. 605, 608, 65 N.E. 922, involved the question
of whether an elected county auditor, who received an an
nual salary and who was by virtue of his office secretary
of the board of review, was entitled to receive per diem for
serving on the board of review. In deciding the question in
the affirmative, the court said:

"The legislature at its session of 1895 (Acts 1895, p. 74,
§ 8532 Burns 1901) amended § 114 of the aforesaid tax
law, and by such amendment the following provision, which
we have embraced in italics, was added to the section: 'Such
board shall be composed of the county assessor, county audi
tor and county treasurer, and tivo freeholders to be ap
pointed by the judge of the circuit court, who shall each be
paid out of the county treasury, the sum of $3 for each and
every day while they are acting as members of said board.'
"* * * As to what prompted the legislature to award the

per diem to the auditor for services rendered by him as a
member of the board of review, we need not stop to inquire,
but may content ourselves with the fact that it is expressly
declared by the statute in question that each member of the
board shall be paid out of the county treasury the sum of
$3 for each and every day while acting as a member thereof,
in regard to this feature of the case it may be said in the
language of the maxim, ita lex scripta est—the law is so
written—and must be accepted and enforced accordingly.
The contention that if the fee and salary act is so construed
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as to permit appellant to retain as his own the per diem
compensation in question, then such an interpretation of
the law will result in doubly conipensating him; that is to
say, he will be allowed the per diem compensation for act
ing as a member of the board of review, in addition to the
annual salary attached to the office of auditor. This argu
ment is without force in the solution of the question in
volved, for, had the legislature intended to deny a county
auditor the right to the former compensation, it could have
easily, by the employment of but very few words in either
statute, expressed its will in this respect. The authorities
assert that where a person who is the incumbent of a pub
lic position is required by la^y to perform the duties of an
other position, not incompatible with the first, he, in the
alDsence of any provision of the law to the contrary, is en
titled to receive the compensation attached by law to each
of the positions. State, ex rel., v. Harrison, 116 Ind. 300;
In re Conrad, 15 Fed. 641; United States v. Saunders, 120
U. S. 126, 7 Sup. Ct. 467, 80 L. Ed. 594; Mechem, Pub.
Officers, §§ 859, 863. The first contention of counsel for
appellee contravenes the plain provision of § 114 of the tax
law as amended, and is without support.
"We may next inquire if the provisions of the fee and

salary law of 1895 have so changed or modified the statute
awarding the per diem as to require the auditor, after he
has received the amount thereof, to report it and turn the
money back into the treasury as belonging to the county,
to be credited to the auditor's cost or fund. * * *

< < $ !|«

"* * * This latter section does not profess to require
him to report and pay over to the county treasurer money
accruing otherwise than from the fees of his office. The
word 'fee,' as used in the statute, had at the time of the
passage thereof a well defined meaning and import; and to
this we must adhere, under the rule previously asserted,
unless by so doing the intent of the legislature will be de
feated. It, in reason, can not be said that the word 'fee' or
'fees,' as employed in the act in controversy, should be ac
corded a broader or different meaning than is usually given
the term in statutes of a similar character or import as the
one in question, so as to require a court to hold that the
legislature intended the per diem compensation in dispute
to be regarded as a fee to be taxed and charged as such in
favor of the county, and thereafter the amount be turned
back into the county treasury from which it was received.
"Let us examine and ascertain from a proper source what

the legislature meant by the use of the term in question.
In Cowdin v. Huff, 10 Ind. 83, the salary of a judge of the
common pleas court was involved. This court in that appeal.
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in determining the meaning and import of the terms 'sal
ary/ 'fees/ 'per diem allowance/ 'wages/ etc., said: 'There
are now, and were, at the adoption of our Constitution, at
least three modes in use of compensating persons engaged in
public service, viz., fees, salaries, and wages. These modes
are all different, each from the other; and the difference be
tween them has been immemorially well understood. Fees
are compensations for particular acts or services; as the
fees of clerks, sheriffs, lawyers, physicians, etc. Wages are
the compensation paid, or to be paid, for services by the day,
week, etc., as of laborers, commissioners, etc. Salaries are
the per annum compensation to men in official and some
other situations.' * * *
"An allowance fixed by law at a definite amount per day,

to compensate a person for discharging public duties, cer
tainly can not be regarded as a fee, within the accepted
meaning of that term, but falls more properly within the
definition of the term wages. As well might the per diem
allowance fixed by law to remunerate grand and petit jurors
for the services performed by them, or the per diem al
lowed to county superintendents of schools for their serv
ices, be considered as fees, as to regard as a fee the per
diem compensation allowed by the statute to members of
the county board of review. In the cases of Board, etc,, v.
Johnson, 64 111. 149, and Board, etc., v. CJiristianer, 68 111.
455, the court held that a per diem allowance by statute to
compensate county superintendents of schools could not be
regarded as fees, within the meaning of that word as used in
the constitution of that state in respect to public officers.
See Board, etc., v. Reissner, 58 Ind. 260."

See also State ex rel. Board of Commissioners of Tippe-
canoe County v. Flynn, 161 Ind. 554, 69 N.E. 159; Feagin
V. Comptroller, 42 Ala. 516; Knox County v. Christianer,
68 111. 453; and Board, etc. v. Reissner, 58 Ind. 260.

Sec. 41.37, Stats., now provides that the members of the
county normal school board "shall receive such compensa
tion for their services * * * as the county board shall allow."
This provision has been in the statutes during all the time
that the county superintendent of schools of Richland county
has served as a member and secretary of the county normal
school board. Neither the statute nor the resolution of the

county board purports to except the county superintendent
of schools.

As indicated by the court in the Seiler case, ita lex &cripta
est, the law is written to include the county superintendent
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of schools "and must be accepted and enforced accordingly."
Hence, it is my opinion that the county superintendent of
schools is entitled to receive compensation for his services
as a member of the county normal school board both in
the future and as far back as July 1949.

Sec. 41.48, Stats., provides:

"In all counties whose population is less than two hundred
fifty thousand, a board to be known as the 'County Agri
cultural School Board' is created, which shall have charge
and control of all matters pertaining to the organization,
equipment and maintenance of such school. The member
ship and organization and officers of said board and the
election, appointment, terms and qualification of the mem
bers and officers of the board shall be the same as is pro
vided in the case of 'county normal school board.' "

While sec. 41.48 provides that in the matters of election,
appointment, term and qualification of the members and
officei's of the county agricultural school board, it shall be
the same as the county normal school board, the statute
makes no mention of compensation. Sec. 41.48 was created
at a time when-sec. 41.37 did not provide for the payment
of compensation to the members of the county normal school
board. When sec. 41.37 was amended by the addition thereto
of what is now the last sentence of that statute, sec. 41.48
was not amended to add a similar sentence nor to include

reference to compensation.
Sec. 39.06 (6), Stats, (as renumbered and amended by

ch. 90, Laws 1953), reads in part:

"The county board, at its annual meeting next preceding
the election of the county superintendent, shall fix his salary
and when so fixed, it shall continue to be his salary until
changed by the board or by operation of law. * * * Addi
tional compensation may be provided the county superin
tendent by the county board both for the performance of
his regular duties and for his work as secretary of the
county school committee. Compensation for additional du
ties may be authorized by the county board at any time dur
ing his term of office. * * *"

The second sentence of sec. 39.06 (6) quoted above was
added by ch. 561, Laws 1949. The third sentence quoted
above from said statute was added by ch. 691, Laws 1951,
which became effective August 9, 1951. The amendment
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made by ch. 561, Laws 1949, clearly was intended to au
thorize the county board to provide additional compensation
for the county superintendent for his work as secretary
of the county school committee. 39 O.A.G. 529.

It is my opinion that the amendment made by ch. 691,
Laws 1951, authorizes a county board to provide compensa
tion for the county superintendent of schools for his duties
as a member of the county agricultural school board in ad
dition to the salai'y which it fixed for him as county su
perintendent of schools.
JRW

Register of Deeds—Fees—Gh. 174, Laws 1953, amending
sees. 59.57 (1) (b) and 235.16 (3), Stats., makes no change
in the law so far as size of paper, size of type, size of blank
spaces, and misspelling are concerned. The fees for record
ing standard instruments not on approved forms are those
provided by sec. 59.57 (1) (b). If separate sheets or riders
are attached to standard approved forms, the fee is that
provided by sec. 59.57 (1) (a) plus 50 per cent or the fee
provided by sec. 59.57 (1) (b), whichever is the greater.

September 25, 1953.

Thorpe Merriman,

District Attorney,
Jefferson County.

You have asked for our opinion as to the proper interpre
tation of sec. 59.57 (1) (b). Stats., and sec. 235.16 (3),
Stats., as amended by ch. 174, Laws 1953, which reads in
substance as follows:

"59.57 (1) (b) For entering and recording standard in-
slmments not draivn on an approved form and other instru
ments for ivhich there is no aqyproved form 20 cents per
folio, and 5 cents for every necessary entry in a tract index
in excess of 3 entries in counties where a tract index is
kept; with a minimum fee for recording standard insti-u-
ments not dratvn on an approved form as specifically set
forth in s. 59.57 (1) (a) of* * * $2 for any deed, * * * $5
for any mortgage, and $1.50 for any other instrument.
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"235.16 (8) Whenever after * * * July 1,1953, there * * *
is offered for record any standard instrument * * * on an
approved form to which has been attached a separate sheet
or rider, the register of deeds shall charge 50 per cent * * *
above the recording fees prescribed by s. 59.57 (1) (a) or,
if it will result in a greater fee, the charge prescribed by s.
59.57 (1) (b)."

The questions calling for interpretation as to the rules
for determining the recording fees for various instruments
fall into two groups: (1) Those which relate to the size
of paper used, the size of spaces and size of type used in
the various forms; and (2) forms which vary in different
ways from the approved forms as set out in sec. 59.57 (1)
(a) of the statutes.
In the first category the question is asked whether the

original size IQi/^ x 15 inches originally used in the 1920
documents must be precisely duplicated or whether the
present popular 81/^ x 14 inch paper may be used. Also
along the same line of inquiry is the question of whether
the same size of type and dimensions as to blank spaces
must be followed. Another question falling in the second
category is whether a printer's error in spelling a word
takes a form out of the classification of an "approved"
form.

The last question relates to some deviations in the corpo
rate mortgage forms of the Wisconsin Bankers Association
in that the words "The State of Wisconsin" are omitted
so that the words "The United States" may be inserted in
mortgages to national banks. In their mortgage satisfac
tions the word "cashier" is substituted for the word "sec
retary" with a blank being inserted before the word so as
to provide space for inserting the word "assistant" and
extra space is provided before the word "president" pre
sumably for the insertion of the word "vice." Also the mort
gage satisfactions printed by the State Building and Loan
Association substitute the word "registrar" for the word
"register."
So far as size of paper, blank spaces, size of type, and

misspelling are concerned, no change in the law was made
by ch. 174, Laws 1953.

Apparently no practical difficulties have been encountered
as a result of the switch between 1920 and the present time
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from 101/2 X 15 forms to 8I/2 x 14. What would happen if
an instrument otherwise standard and approved but of an
outrageous size were presented for recording is for the
present a purely hypothetical question concerning which we
will not speculate. As to misspelling we would suppose that
the word is the same in the absence of any great and un
recognizable variation. Mark Twain once said that he did
not have a very high opinion of the ability "of a feller who
couldn't spell a word more than one way." While perhaps
that philosophy should not be encouraged, neither should it
be penalized unduly.
The more difficult and practical problems fall within the

second category and with respect to these you have con
cluded that under the 1953 amendment:

"(1) * * * all standard instruments drawn on approved
forms are, of course, subject to the recording fees set out
in sec. 59.57 (1) (a).
"(2) Standard instruments not drawn on an approved

form are to be recorded for a fee of 20^ per folio and 5$5 on
entries in a tract index, in excess of three, with the mini
mum of $2 for any deed and $3 for any mortgage.
"(3) Any standard instrument drawn on an approved

form to which has been added a rider is subject to the re
cording fee which is determined by sec. 235.16 (3); that is,
50% above the statutory list or the fee set out in 59.57 (1)
(b) whichever is greater.
"(4) Any other instrument for which there is no ap

proved form is also subjoct to the same 20^ per folio and 5^
for every entry in a tract index in excess of three with a
minimum of $1.50 for any such instrument."

In support of these conclusions you state that either a
form is an approved form or it is not. If it is an approved
form, it may have a rider or it may not. If it varies from the
approved form, there is a variance and the degree is
immaterial.

We agree in the conclusions you have reached. There is
some ambiguity in the prior wording of the two sections
amended by ch. 174, Laws 1953, and frequent interpreta
tions were called for. See for instance 40 O.A.G. 232, 241
and 499. Ch. 174, Laws 1953, represents an effort to intro
duce clarity and certainty into the situation.
The statutes do contemplate some flexibility and change

from time to time in approved forms since the forms set up
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insec. 59.57 (1) (a), Stats., are forms approved by the Wis
consin Register of Deeds Association, and we understand
that this association has under way the task of making
several changes in its approved forms to take care of dis
crepancies between these forms and some of the forms
used by the Wisconsin Bankers Association. When these
new form numbers are added to sec. 59.57 (1) (a) by the
legislature the present difficulties will disappear.

Attention is also called to the fact that ch. 415, Laws
1953, which creates sec. 207.04 (3) and (4), Stats., in effect
makes improper the use of mortgage forms 15 to 20 in
clusive wherein the mortgagee has the right to designate
the insurance companies in which the mortgagor may in
sure his property. We likewise understand that these forms
are also scheduled to be changed by the recorders' associa
tion, although there are other approved mortgage forms
such as 21, 22, 23 and 30 which we understand do not give
a mortgagee this right to select the insurance companies.
WHR

Prisons and Prisoners—Huber Law—Earnings of county
jail prisoners under Huber Law, sec. 56.08, Stats., are not
subject to garnishment for the prisoner's debts under sec.
267.01, Stats., nor to a lien for federal taxes under 26
U.S.C.A. §3670, but one-half of any balance remaining in
the hands of the sheriff, which is payable to the prisoner at
the end of his term, sec. 56.08 U), while not subject to
garnishment, apparently, is subject to a lien for federal
taxes, which is a continuing lien and attaches to after-
acquired property.

October 22, 1953.
Fred E. Froehlich,

District Attorney,
Outagamie County.

You have requested an opinion on two questions which
you have stated as follows:

"(1) Is a person working under the Huber Law of the
State of Wisconsin subject to the Laws of Garnishment?
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In other words is the Sheriff authorized to pay from the in
mate's salary to the creditor in a garnishment action, or
are the inmate's funds to be applied according to the Huber
Law and the Order of the Court?
"(2) Shall the Sheriff pay from accumulated earnings

of an inmate of his jail working under the Huber Law—
first—any claims for debts based on internal revenue taxes
as provided in Title 81 U. S. Code of Laws, Section 191—
and—Internal Revenue Code of U. S. Chapter 36 B—Sec
tion 3670, or is the Sheriff to first make payment by order
of the court under the State Huber Law?"

These questions make necessary a consideration of the
status of a person sentenced to the county jail working
under the Huber Law, and of his earnings. The Huber
Law, sec. 56.08, Stats., provides in part as follows:

"56.08 (1) Any person sentenced to the county jail is
committed at hard labor unless the court specifies other
wise. The court may order any part of the imprisonment
to be in ordinary confinement or may order his hospitaliza-
tion for needed treatment. Where the sentence originally
imposed is at ordinary confinement, or where hard labor
has been revoked, the court may thereafter, at any time
during the term of such sentence, place such person at
hard labor.

"(2) If the convicted person has been regularly employed
the sheriff shall arrange for a continuation of said work in
so far as possible without interruption. If not employed in
any job, the sheriff shall make every effort to secure some
suitable employment. Any prisoner so employed shall be
paid a fair and reasonable wage for such work and shall
work at fair and reasonable employment and hours per day
and per week.

11^ )tc *

"(4) The earnings of the prisoner shall be collected by
the sheriff. From such earnings the sheriff shall, to the
extent directed by the court, pay the prisoner's personal
expenses and the support of his dependents, if any. Any
balance shall be retained until his discharge, whereupon
one-half of such balance shall be paid to him and the re
mainder paid into the county treasury for the use of the
county."

The thirteenth amendment to the United States consti

tution and art. I, sec. 2 of the Wisconsin constitution both
provide that there shall be "neither slavery, nor involuntary
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servitude" except as punishment of crime "whereof the
party shall have been duly convicted."
A person who has been convicted of crime and sentenced

to the county jail under the Huber Law is subject to in
voluntary servitude and there is no question about the fact
that the state or county is entitled to his labor or services.
Huntley v. Gunn Furniture Company, (W.D. Mich. S.D.
1948) 79 F. Supp. 110, 113; Moffat v. State, (N.Y. Gt.
Claims 1921) 189 N.Y.S. 360, 116 Misc. 8; Rice v. State,
(1925) 108 Okl. 4, 232 P. 807; Murray County v. Hood,
(1933) 163 Okl. 167, 21 P. 2d 754.

It is also clear that a convict whose labor has been con
tracted for has no interest in the proceeds of his hiring,
unless the statute gives him such an interest. Bibb County
V. Ward, (1909) 163 Ala. 473, 50 So. 907; Thompson v.
Bronk, (1901) 126 Mich. 455, 85 N.W. 1084; Williams v.
Middlesex County, (1842) 4 Mete. (45 Mass.) 76.

In Thompson v. Bronk, supra, it was expressly held that
there is no privity of contract between the convict and the
employer of convict labor.

Although 56.08 (2) states that the prisoner "shall be
paid a fair and reasonable wage," it is clear that this can
not be taken literally because under subsec. (4) the sheriff
is required to collect the earnings of the prisoner and to
disburse them under the order of the court and as prescribed
by the statute. Also, it is the sheriff who has the duty ei
ther to arrange for a continuation of the work of the
prisoner in the employment which he had before convic
tion or to secure some suitable employment for him.
From these provisions it is apparent that the moneys

collected by the sheriff are not moneys belonging to the
prisoners, but are public funds, the proceeds of convict
labor, which must be disbursed by the sheriff according to
law. Use of these funds for the prisoner's personal ex
penses and the support of his dependents is clearly a proper
public purpose for which public funds may be expended.
Of any balance in the account at the end of the prisoner's
term, one-half is paid to the prisoner and the remainder is
paid into the county treasury for the use of the county. As
to the latter, it is plain that the money is treated by the law
as public funds, and the money paid to the prisoner is a
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proper expenditure since the payment of some wage to
prisoners for their labor, and the payment of "gate money"
are both customary and are recognized as proper expendi
tures of public funds.
Any interest which the prisoner may have in the fund

by reason of the fact that he will be entitled to one-half
of the balance in his fund is at best an inchoate right until
he reaches the end of his term. If, after building up some
balance in his fund, the prisoner should cease working, that
balance might be dissipated through payments of support
money so that at the end of the term nothing would be left.
Moreover, there is authority for the proposition that if the
legislature should repeal the provision granting the prisoner
one-half of the balance, that would cut off the rights of the
prisoner even though the fund had been built up before the
law was repealed. WilUams v. Middlesex County, (1842) 4
Mete. (45 Mass.) 76. So it is apparent that before the end
of the prisoner's term he has no present vested interest or
ownership of any part of his earnings collected by the
sheriff.

From this it follows that money in the hands of the
sheriff to the prisoner's account is not subject to garnish
ment for the prisoner's debts. Sec. 267.01 (1), Stats., pro
vides in part as follows:

"267.01 Garnishment, definitions, conditions, exceptions.
(1) Any creditor may proceed against any person (except
a municipal corporation) who shall be indebted to or have
any property in his possession or under his control belong
ing to such creditot'^s debtor, in the cases, upon the condi
tions and in the manner prescribed in this chapter. * * *"

The money in the hands of the sheriff belongs to the
county, subject to disbursement as provided by law, and
does not belong to the prisoner. Hence the prisoner's credi
tor cannot subject the money to garnishment under ch.
267, Stats.
Nor may the sheriff be garnished at the end of the pris

oner's term for the one-half of the balance which he is re

quired to pay to the prisoner. Sec. 267.18 (3), Stats., pro
vides as follows:
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"267.18 No person shall be liable as garnishee:

"(3) By reason of any money in his hands as a public
officer; * * *"

Nor is the county itself subject to garnishment. Sec.
267.01 (1), Stats., quoted above, expressly excepts mu
nicipal corporations from garnishment process and this in
cludes counties. Merrell v. Campbell, County Clerk, Gar
nishee, (1880) 49 Wis. 535. See also, 60 A.L.R. 823.
For the same reason, the sheriff is not obliged to pay

from the funds in his hands money due from the prisoner
to the United States. 26 U.S.C.A. §3670 provides as
follows:

"Property subject to lien
"If any person liable to pay any tax neglects or refuses

to pay the same after demand, the amount (including any
interest, penalty, additional amount, or addition to such
tax, together with any costs that may accrue in addition
thereto) shall be a lien in favor of the United States upon
all pi'operty and rights to property, whether real or per
sonal, belonging to such person. 53 Stat. 448."

31 U.S.C.A. §§191 and 192:

"§191. Priority established. Whenever any person in
debted to the United States is insolvent, or whenever the
estate of any deceased debtor, in the hands of the executors
or administrators, is insufficient to pay all the debts due
from the deceased, the debts due to the United States shall
be"first satisfied; and the priority established shall extend
as well to cases in which a debtor, not having sufficient
property to pay all his debts, makes a voluntary assign
ment thereof, or in which the estate and effects of an ab
sconding, concealed, or absent debtor are attached by proc
ess of law, as to cases in which an act of bankruptcy is
committed. (R.S. §3466.)"

"§192. Liability of fiduciaries
"Every executor, administrator, or assignee, or other

person, who pays, in whole or in part, any debt due by the
person or estate for whom or for which he acts before he
satisfies and pays the debts due to the United States from
such person or estate, shall become ansv^erable in his own
person and estate to the extent of such payments for the
debts so due to the United States, or for so much thereof
as may remain due and unpaid. (As amended May 10,
1934, 11:40 a.m., c. 277, §518 (a), 48 Stat. 760.)"
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All three of the foregoing statutes assume that a person
other than the one indebted to the United States holds

property, real or personal, belonging to such debtor. As
demonstrated above, the money in the account of the pris
oner does not belong to him, but to the county. I am there
fore of the opinion that the sheriff is required to make pay
ments according to the order of the court under the Huber
Law, notwithstanding that notice has been served on him
of a lien for federal taxes or of a debt due to the United
States. At the end of the term of the prisoner, if any money
remains in his fund, the one-half payable to the prisoner
should be applied by the sheriff to the payment of his debt
to the United States, the lien being a continuing one which
attaches to after-acquired property. Glass City Bank v.
United States, (1945) 326 U.S. 265, 66 S. Ct. 108, 90 L.
ed. 56.

WAP

University—Building—Electrical Work—Application of
Statutes to State—Sec. 167.16 (1), Stats., regulating elec
tric wiring is not applicable to state-owned buildings.

October 29, 1953.

A. W. Peterson, Vice President,
Business and Finance,

University of Wisconsin.

You have referred to this office for consideration certain
correspondence relating to the inspection of the electrical
work for an addition to the university extension division
building in Milwaukee.

Apparently the utility company, which is privately oper
ated, refused in the first instance at least to make the neces
sary connections until a final inspection of the electrical
work by the city of Milwaukee as provided by city ordinance.
Finally the utility company agreed to make the connection
contingent upon a ruling of the attorney general.

Sec. 167.16 (1), Stats., provides:

"(1) It is hereby made the duty of every contractor and
other person who does any electric wiring in this state to
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comply with the Wisconsin state electrical code, and the
company furnishing the electric current shall obtain proof
of such compliance before furnishing such service; pro
vided, that nothing therein contained shall be construed as
prohibiting any municipality from making more stringent
regulations than those contained in the above mentioned
code. Proof of such compliance shall consist of a certificate
furnished by a municipal or other recognized inspection de
partment or officer, or if there is no such inspection depart
ment or officer it shall consist of an affidavit furnished by
the contractor or other person doing the wiring, indicating
that there has been such compliance."

Here the electrical contractor made an affidavit pursuant
to the above provision but the utility company questions
its adequacy or rather its applicability under the above
statute relying upon the State Electrical Code (Vol. 2, p. 8
as revised July 25, 1951) and which we are informed
provides:

"LOCAL ELECTRICAL REGULATIONS—The State Electrical
Code sets forth the minimum construction requirements for
the entire State, but where local regulations are more strin
gent, in whole or in part, the additional local requirements
must also be met."

It is the contention of the utility company that the state's
code makes no exception in the case of state construction
on state property and it is this contention which brings us
to the nub of what appears to be the controlling principle
applicable to the facts in this case.
The question in a statute of general application is not

whether the state is specifically excepted, as the utility con
tends, but rather whether it is specifically included.
The case of Milwaukee v. McGregor, (1909) 140 Wis. 35,

is directly in point. This involved the question of whether
or not the board of normal school regents of the state had to
secure a building permit from the city of Milwaukee pursu
ant to city ordinance. The court held among other things:

1. Statutes in general terms do not affect the state if they
tend in any way to restrict or diminish its rights or
interests.

2. General prohibitions in general laws, or in a city ordi
nance made pursuant to general charter authority, apply to
all private parties but are not rules of conduct for the state.
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3. The state may have the benefit of general laws but is
not adversely affected by any unless it is so expressly
provided.

4. In case of the construction of a building by a state
board for state purposes under state authority the matter
is wholly of state concern and not under any general state
or municipal regulation.
The court said at page 37:

"The infirmity of appellant's position has been, from the
first, in supposing that the state, in respect to constructing
a building in the city of Milwaukee, has no moi-e free hand
than a private person or corporation, while the fact is that
the people of the state, in their sovereign capacity, except
as restrained by some constitutional limitation, and there is
none in this case, is as exempt from mere general or local
laws as the king was of old in the exercise of his sovereign
prerogatives as 'universal trustee' for his people. So it has
been said, 'The most general words that can be devised
(for example, any person or persons, bodies politic or corpo
rate) affect not' the sovereign 'in the least, if they may tend
to restrain or diminish any of his rights and interests.' So
general prohibitions, either express or implied, apply to all
private parties, but 'are not rules for the conduct of the
state.' Dollar Sav. Bank v. U.S., [86 U.S. 227, 2393. That
has been applied in many ways. For examples: The state
may sue as freely as an individual, but cannot be sued ex
cept by its consent. It may have the benefit of a general
cost statute, but it is not liable for costs without express
written law to that effect. It may plead the statutes of limi
tations the same as an individual, or recover interest as
use or damages, but is not subordinate in adversary pro
ceedings to the law on either subject, unless expressly
named therein showing unmistakable legislative intent to
that effect."

As stated in Fulton v. State Annuity & Inv. Board, (1931)
204 Wis. 355, 360:

"The rule of construction which protects the state against
general legislation is a rule of certainty based upon the
sovereign right to be free from the effects of legislation
unless it has expressly consented to be included in the terms
of the statute. * * *"

Again in State ex rel. Martin v. Reis, (1939) 230 Wis.
683, it was contended that the state was subject to sec.
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103.39, Stats., relating to when wages are payable. The
court said at p. 688:

* * It would seem not to require further argument
to show that it would be ridiculous to apply the provisions
of this general law to the state of Wisconsin. Not only that,
if it should be held that in the absence of an explicit state
ment in the statute to that effect, the state is subject to
this regulatory statute, it would be equally subject to every
other general regulatory statute, and in every general law
which might affect the state it would be necessary to insert
an exception. For the reason stated in Chicago, Mihuaulcee
&'St. Paul R. Co. V. State, [(1881) 53 Wis. 509, 10 N. W.
560] laws of general application do not apply to the
sovereign."

Since the state in the absence of a specific statute is not
subject to inspection by a municipal department or officer,
the force of the rule may not be destroyed by applying it to
the state's agent, who in this case is the contractor.
You are therefore advised that sec. 167.16 (1), Stats.,

is not applicable to electric Aviring in state buildings, and
that the person who does such wiring on behalf of the state
is not required to furnish the certificate or affidavit re
ferred to in this statute.
WHR
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Public Health—Drinking Water—Plumbers—Licenses
and Permits—Pump Installers—Plumbers are not exempt
from the provisions of ch. 596, Laws 1953, relating to
registration and regulation of pump installers.

November 2, 1953.

Dr. E. H. Jorris,
Assistant State Health Officer,

Board of Health.

You have called attention to cli. 596, Laws 1953, which
provides among other things for the registration and regula
tion of pump installers, and we are asked whether licensed
plumbers are exempt from its provisions.

Sec. 162.02 (6), Stats., created by ch. 596, provides the
following definition:

" Tump installing' is the industry and procedure em
ployed in the placement and preparation for operation of
equipment and materials utilized in withdrawing or obtain
ing water from a well for consumption or use, including all
construction involved in making entrance to the well and
establishing such seals and safeguards as are necessary to
protect such water from contamination."

Sec. 145.01, Stats., defines "plumbing" to include:

"(a) All piping, fixtures, appliances and appurtenances
in connection with the water supply and drainage systems
within a building and to a point from three to five feet out
side of the building.
"(b) The construction and connection of any dram or

waste pipe carrying domestic sewage from a point within
three to five feet outside of the foundation walls of any
building with the sewer service lateral at the curb or other
disposal terminal, including private domestic sewage treat
ment and disposal systems and the alteration of any such
system, drain or waste pipe, except minor repairs to faucets,
valves, pipes, appliances and removing of stoppages.
"(c) The water service piping from a point within 3 to

5 feet outside of the foundation walls of any building to
the mains in the street, alley or other terminal and the
connecting of domestic hot water storage tanks, water
softeners, and water heaters with the water supply system.
"(d) The water pressure system other than municipal

systems as provided in chapter 144.
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"(e) A plumbing and drainage system so designed and
vent piping so installed as to keep the air within the system
in free circulation and movement, and to prevent with a
margin of safety unequal air pressures of such force as
might blow, syphon or affect trap seals, or retard the dis
charge from plumbing fixtures, or permit sewer air to
escape into the building."

Presumably the legislature when it enacted the provi
sions of ch. 596 relating to pump installing, was aware of
the fact that a pump is a "fixture, appliance or appurte
nance in connection with the water supply" so as to be cov
ered in a general way by the plumbing law. Also it presum
ably was aware of the rule of construction that a subse

quent enactment of a statute which treats a phase of the
same general subject in a more minute way consequently
repeals pro tanto the provisions of the general statute with
which it conflicts. Sutherland, Statutory Construction (3d
ed.), § 2022.

Here the legislature has covered the subject of pump
installing specifically in ch. 596 whereas it is involved only
incidentally in the plumbing law, and the rule of construc
tion stated above is therefore applicable. Also it must be
remembered that exemptions from licenses will not be im
plied or presumed but must be clearly expressed in the
statute. 53 C.J.S. 603. The only exemptions in ch. 596 are
those granted by sec. 162.05, Stats., in the case of sanitary
engineers and superintendents of waterworks systems in
preparing plans and specifications or in supervising instal
lations. If the legislature had desired to exempt plumbers
from the act, it could easily have done so by similar specific
provision. The inclusion of the particular exceptions men
tioned results in the implied exclusion of all other exemp
tions under familiar rules of construction.

By way of further discussion, although not necessarily
determinative of the question, it should be pointed out that
pump installing as defined by sec. 162.02 (6), Stats., relates
to situations which involve the obtaining of water from a
well whereas the services of a licensed plumber are required
under sec. 145.06, Stats., only in municipalities having a
system of waterworks and sewerage or in a metropolitan
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sewerage district or in a platted area adjacent to a city or
village.
Hence, while there may be some overlapping, it should

be kept in mind that the pump installing regulations will
be operative primarily although not exclusively in rural
areas not covered by the plumbing license law. Apparently
the legislature concluded that people residing in areas not
covered by the plumbing license law needed protection not
presently provided by that law. Among other things the
pump installing law, sec. 162.03 (2) (d), Stats., provides
for suspension or revocation of a pump installer's permit if
he has been found guilty of fraud in connection with pump
installing operations. However, if the work were done by a
licensed plumber, his plumbing license could not be sus
pended or revoked on such a charge under the plumbing
law. Thus the public would be deprived of a large measure
of the protection provided by ch. 596 if it were held that
the licensed plumber is exempt from that law.
You are therefore advised that plumbers are not exempt

from the provisions of ch. 596.
WHR

Industrial Cow/mission—Public Buildings—Abandonment
of Nonconforming Use—^Where a public building used as a
theater and place of assembly, subject to industrial com
mission general orders on existing buildings, is sold to a
foreign corporation not authorized to do business in this
state, is used by it for 3 years as a tobacco warehouse, and
then sold and used as a place of assembly, general order
5002, Wisconsin state building code, requires the present
owners to comply with the terms of the building code in
effect when use of the building was changed from ware
house to place of assembly. General order 5001 may also
apply.

November 10, 1953.

Industrial Commission.

You ask whether the owners of a church building are
required to comply with the provisions of the Wisconsin
state building code, rather than the general orders on
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existing buildings, in the following circumstances. The
building in question was constructed many years ago and
was used as a theater and assembly hall subject to the gen
eral orders on existing buildings. Eight or nine years ago
the building became vacant. In 1946, it was sold to a for
eign corporation not authorized to do business in Wisconsin

which used the building as a tobacco warehouse for about

3 years. In 1949, it was sold to the present owners and has
since been used as a church.

The issue raised is whether use of the building as a ware
house by a corporation not authorized to do business in this
state so changed the occupancy as a place of assembly as
would prevent the present owners from using the building
for assembly purposes without complying with the require
ments of the current state building code, which are more
stringent than those of the general orders applicable to
existing buildings.

It is the function of the industrial commission to enforce
its regulations applicable to public buildings and places of
employment regardless of whether or not the owners of the
premises are authorized to do business in this state. There
fore, whether the corporation was authorized to do busi
ness here is, in my view, immaterial to the determination
of the question asked.

General order 5000, Wisconsin state building code, pro
vides, in part, as follows:

"(a) Existing Buildings. Buildings and structures erected
prior to the effective date of the first Building Code (Octo
ber 9,1914) shall comply with the General Orders on Exist
ing Buildings, issued by the Industrial Commission."

General order 5002, Wisconsin state building code, so
far as material here, provides:

'Tf, upon an inspection of a building or structure, it is
found that its use was changed since the effective date of
the first Building Code (October 9, 1914) and that it does
not comply with the requirements of the Building Code in
effect at the time of such change, it shall then be made to
comply with the code requirements in effect at the time of
change in use."
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The spirit of this regulation is to restrict rather than to
increase any nonconforming uses and to secure their even
tual elimination.

In my opinion, under the terms of general order 5002,
the present owners have no right to resume the noncon
forming use of the building as an assembly hall if the ori
ginal use of the building was voluntarily, affirmatively, and
completely abandoned. Upon the facts presented, it does
not appear that use of the premises as a tobacco warehouse
for 3 years was a mere temporary suspension of use of the
building for assembly hall purposes.

After a period of nonoccupancy, in 1946 the building
was sold and its use as a place of assembly was discon
tinued. Clearly, use of the building was changed when it
was occupied as a tobacco warehouse. Whether the premises
thereafter continued to be a public building or became a
place of employment, as defined in sec. 101.01, Stats., the
building remained subject to the regulations of the indus
trial commission. Building code requirements for ware
houses being less stringent than those applicable to existing
buildings used as assembly halls, the tobacco company was
not required by the terms of general order 5002 to comply
with the regulations governing the new use as a warehouse.
A second change in use occurred in 1949 when the occu

pancy as a warehouse was abandoned and the building was
sold and used as a church. The church, contrary to order
5002, did not comply with the requirements for assembly
halls contained in the state building code in effect at the
time of the change in use.

Therefore, it is my opinion that general order 5002
requires the present owners of the cliurch to comply with
the provisions of the building code relating to assembly halls
which were in effect at the time of the change in use of the
building to church purposes.
Support for this conclusion is found in State eo: rel. Robst

V. Board of Appeals, (1944) 244 Wis. 566. Although that
case concerns a city zoning ordinance, the legal principle
governing the decision applies equally here. Founded upon
the exercise of police power delegated to municipalities by
the legislature, zoning regulations restrict an owner's rights
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in the use of his property in the interest of public health,
safety, morals and general welfare. 58 Am. Jur., Zoning,
§ § 18, 26. Regulations of the industrial commission are
based upon similar considerations, namely, to protect and
promote the life, health, safety, and welfare of the public,
employes, and frequenters with respect to public buildings
and places of employment. Sees. 101.10 (3), (4) and (5),
and 101.01, Stats.
In the case cited, a zoning ordinance restricted a district

to single and two-family dwellings. A building owner in
the district claimed the right, under a provision of the
ordinance permitting extension of nonconforming uses
existing at the time the ordinance was passed, to use the
building as a five-family dwelling. Evidence was presented
showing the owner had remodeled and used the building for
two-family occupancy for a period of 4 years after passage
of the ordinance. The supreme court held that such evi
dence established that the owner had voluntarily abandoned
and relinquished any nonconforming use that may have
existed prior to passage of the ordinance.
In the present instance, the owner of the original theater

and assembly hall relinquished the right to continue the
nonconforming use of the building by sale of the premises
to the tobacco company. In turn, that company abandoned
the right to pursue the nonconforming use by devoting the
building to a conforming use as a warehouse for 3 years
and then selling the property to the church group. Sub
sequent use of the building for assembly hall purposes
gave the new owners no authority to reclaim the right to
resume the nonconforming use which had been previously
abandoned.

It should be noted that the provisions of the Wisconsii:
state building code would also apply under the language of
general order 5001, if in converting the premises to use as
a church, any alterations, other than nonstructural changes
and maintenance repairs, were made which affect the struc
tural strength, fire hazard, exits, lighting, or sanitary
condition of the building.
GS
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Physido/ns and Surgeons—Licenses and Permits Ch.
342, Laws 1953, amending sees. 147.15 and 147.17 (1),
Stats., so as to require investigations and hearings by the
state board of medical examiners before approving and
recognizing medical and osteopathic colleges and before
granting licenses by reciprocity, should be given effect pros-
pectively and has no application to schools or requirements
of other states approved by the board prior to the enact
ment of said ch. 342.

November 12, 1953.

Dr. a. G. Koehler, Secretary,
State Board of Medical Examiners.

We understand that the board has raised a question as
to the proper analysis of sec. 147.17 (1), Stats., as amended
by ch. 342, Laws 1953, and which relates to the granting
of licenses to practice medicine and surgery by reciprocity.
So far as material here the amended portion of sec.

147.17 (1), Stats., reads:

* Before granting a license hy reciprocity, the
board shall conduct an investigation in the mmner provided
in s. W.15 to determine whether the requirements for
licensure in the state in which the applicant for reciprocity
is licensed are equivalent to those of this state. If it finds
that the requirements in another state are equivalent to
those of this state, the board may isfue a license to practice
medicine and surgery without written examination to a
person holding a license to practice medicine and surgery,
or osteopathy and surgery, in * * ♦ such other state.

The investigation provided for in sec. 147.15, Stats., as
amended by ch. 342 is as follows:

* Before approving and recognizing any such col
lege or school, the board shall conduct an investigation ai^
during the course thereof shall hold a public hearing, with
notice to all interested parties, at which any person may be
heard. The board may designate an agent, including one or
more board members, to conduct a portion or all of such
investigation to determine the facts upon which the board
shall make its findings. The findings and any action taken
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by the hoard ivith reference to ap2)roval or recognition of a
school or college may he reviewed in the manner provided
in ch. 227. » *

It is our understanding that the board is of the opinion
that no formal findings are necessary at this time in view
of the fact that applicants from all states have been
accepted in the past with the exception of the state of
Florida.

Ch. 342 in no way increases the qualifications which an
applicant must have, whether he applies for a license under
sec. 147.15 or sec. 147.17, Stats. An applicant under sec.
147.15 must meet the requirements therein specified, and
an applicant under sec. 147.17 must show in order to obtain

a license by reciprocity that the requirements of the state
in which he is presently licensed are equivalent to those of
this state. That was likewise true before the passage of
ch. 342.

The major change which ch. 342 makes is in the proce
dure by which the board makes its initial determination as
to the approval and recognition of a medical or osteopathic
college and its determination as to equivalency of licensing
requirements in granting licenses by reciprocity. We do not
read the statute as being retroactive so as to require the
board to withdraw recognition at this time from all profes
sional schools which have heretofore been approved and
recognized until such time as an investigation and hearing
is had for each school as provided by sec. 147.15 as amended.
The same applies as to detennination of equivalency of
licensing requirements of other states under sec. 147.17,
Stats.

A construction giving a retrospective effect to a statute
will not be made unless clearly required by the statute,
especially where vested rights are affected. Atkinson v.
Piper, 181 Wis. 519.

In State ex rel. Milwaukee Medical College v. Chittenden,
127 Wis. 468, it was held that the adjudicated status of a
college is presumed to continue until the presumption shall
have been reasonably rebutted, under the general rule that
when the existence of a person, a personal relation, or a state
of things is once established by proof, the law presumes
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that the person, relation, or state of things continues to
exist as before, until the contrary is shown, or until a
different presumption is raised, from the nature of the
subject in question. In that particular case the college had
been previously recognized by the state board of dental
examiners for a number of years and suddenly without
notice to the college and without evidence the board adopted
a resolution to the effect that the college was not a repu
table one.

While nothing in the cases cited above should be taken
as indicating that the legislature is without power to
authorize the immediate withdrawal of recognition of all
medical colleges or approval of licensing requirements of
other states by the board, subject to renewal after inves
tigation and hearing, the question is whether the legislature
has done so by any language in ch. 342.
The answer is in the negative, having in mind the fact

that statutes generally are to be given a prospective appli
cation in the absence of language indicating an intent to
the contrary. Here the legislature has said in effect that
from the effective date of the act on there shall be an inves
tigation and hearing "before approving and recognizing
any such college," and before determination of the equiv
alency of the licensing requirements of another state.
Nothing is said about colleges that have already been recog
nized and approved or about states whose requirements for
licenses have been found equivalent to those of this state.
You are therefore advised that the position taken by the

board is correct and that an applicant for a license by reci
procity under sec. 147.17 (1), Stats., may qualify if the
requirements for licensure in the state where the applicant
is presently licensed have heretofore been recognized by the
board as equivalent to those of this state. Nothing stated
herein should be construed, however, as barring the board
from proceeding under ch. 342 when it knows that the
licensing requirements of another state previously approved
are no longer in fact equivalent to ours.
WHR
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Adoption—Consent Required—Consent of minor 14 years
of age or older is a jurlsdictional requirement for adoption
and cannot be waived by the court, in view of sec. 322.04
(1), Stats.

November 12, 1953.

State Department of Public Welfare.

You have requested an opinion relating to the following
fact situation. The mother of an illegitimate child was
married to a man who is not the father of the child. The

child, who is now over 14 years of age, was brought up with
out knowledge of her illegitimate origin, believing herself
to be the legitimate child of her mother and her stepfather,
whose name she bears. The stepfather now wishes to adopt
her but hopes to do so without her knowledge, since it is
feared that she will suffer a psychic trauma if she learns
the true fact regarding her illegitimate birth.

Sec. 322.04 (1), Stats., provides in part as follows:

"Except as otherwise specified in this section, no adop
tion of a minor shall be granted without the written consent
of his parents or his guardian if he has one. In the case of a
minor lA years of age or older, the consent of the minor is
necessary and must be given in writing before the county
judge. The court may for cause waive the requirement that
consent be given in the presence of the county judge. * *

Sec. 322.03 (2), Stats., provides as follows:

"The petitioner and the person to be adopted, if over 14
years of age, shall attend the hearing, unless the court
orders otherwise."

The question which you raise is whether under the cir
cumstances it is possible for the court to waive the signing
of the consent by the minor.
The foregoing statutes authorize the court to excuse the

presence of the minor from the hearing on the adoption
and, for cause, to waive the requirement that consent be
given in the presence of the county judge. It does not
expressly authorize the court to waive the requirement that
the minor consent to the adoption, however.
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Where the consent of the minor is required by the statute,
it is generally regarded as a jurisdictional prerequisite to a

valid adoption. It is stated as follows in 2 C.J.S. 383,
Adoption of Children § 20:

"In the absence of statutory requirement, consent of the
child is not necessary. Where, by statute, the consent of the
child to be adopted, if the child is over the prescribed age,
is necessary, such consent must be given, and, while pre
sumed in the absence of dissent, as has been pointed out in
§ 52, if proved not to have been given the adoption is void."
(Italics supplied.)

A leading case on the subject is In re Gunn's Estate,
(1924) 227 Mich. 368, 198 N.W. 983, 984, where the court
held that an adoption was void by reason of the child not
having signed, sealed, and acknowledged the instrument

of adoption, which was required by statute. The court stated

as follows:

"* * * We thiilk it was void. The child, then 12 years of
age, did not sign, seal, and acknowledge the instrument or
declaration of adoption as required by the statute then in
force. Chapter 236, Comp. Laws 1897. He was not bound
by the order. The case of Morrison v. Sessions' Estate, 70
Mich. 297, 38 N.W. 249, 14 Am. St. Rep. 500, 1 C.J. 1385,
cited by counsel, is not controlling on this point. The statute
then in force required that the child consent merely, and it
was held that, the adoption being for his benefit, it will be
presumed that he assented unless his dissent expressly
appears. But in the case at bar, under the statute above
cited, it cannot be presumed that the child signed, sealed,
and acknowledged the instrument or declaration of adop
tion when the probate record shows that he did not. The
order recites that the natural parents consented in writing
to the adoption. That the consent and participation of such
parents in the proceeding for adoption were not in the form
and in the manner required by the statute is a matter we
need not consider."

In that case, however, it was held that after the death
of the adoptive and natural parents, the validity of the
adoption never having been questioned during any of their
lives, the adoptive parents would have been estopped to
deny the validity of the adoption and their presumptive
heirs stood in no better position.
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This precise question does not seem to have arisen under
the Wisconsin statute, but it has been held that an adoption
is void where a jurisdictional requirement is missing, and
that jurisdictional requirements cannot be waived by the
court. The concurrence of a guardian ad litem in the minor
mother's consent to adoption was held to be a jurisdictional
requirement and its absence rendered the decree of adop
tion void. Adoption of Morrison, (1951) 260 Wis. 50, 69.

It seems apparent that the court would apply the same
rule in holding void an adoption of a minor over 14 years
of age, if it affirmatively appeared that the minor had not
consented.

WAP

Highways and Bridges—Condemnation—Access to Com-
trolledrAccess Highway—Sec. 80.18, Stats., which provides
for condemnation of access to landlocked real estate by
townships does not grant authority to condemn access to
a controlled-access highway authorized by sec. 84.25, Stats.

November 13, 1953.
Glair H. Voss,

Assistant District Attorney,
Waukesha County.

You have requested my opinion as to whether sec. 80.13,
Stats., which provides for condemnation of an access to
landlocked property by townships, may be employed as a
means of securing access to a state highway which has been
declared a controlled-access highway under the provisions
of sec. 84.25, Stats.
You state that the landowner acquired the property in

question after the highway was declared a controlled-
access road and that although he had knowledge of the high
way restrictions and had intended to reserve a right of way
over another parcel of his grantor's land he neglected to do
so. The grantor has since sold the second parcel and the
present owner does not acknowledge any easement over his
property. ,A portion of the landowner's parcel is on the
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controlled-access highway but is not adjacent to any other
road so that it is not practical to employ sec. 80.13, Stats.,
as a means of seeking highway access elsewhere.

Sec. 80.13 is an old statute, having first been enacted in
1873. It provides, in brief, that a landowner shut off from
all highways may petition the supervisors of the township
to provide an access road. The statute authorizes the super
visors to then lay out the needed highway and charge the
cost of the highway to the landowner benefited thereby.

Sec. 84.25 is a recent law enacted in 1949 and is a high
way safety statute designed to limit or prevent what high
way engineers term "ribbon development" along heavily
traveled routes. It declares that the effective control of

traffic entering upon or leaving intensively traveled high
ways is necessary in the interest of public safety, conven
ience and general welfare, and authorizes the highway com
mission to declare roads controlled-access highways after
certain procedure, provided the highway has a traffic poten
tial in excess of 2,000 vehicles per 24-hour day.

After the commission has followed the proper procedure
and the road is declared to be a controlled-access highway,
the situation relative to new access points is governed by
sec. 84.25 (4), which states:

"After the establishment of any controlled-access high
way, no street or highway or private driveway, shall be
opened into or connected with any controlled-access highway
without the previous consent and approval of the commis
sion in writing, which shall be given only if the public in
terest shall be served thereby and shall specify the terms
and conditions on which such consent and approval is
given."

Sec. 84.25 contains no provision whatsoever whereby any
county, town, city, or village may condemn or otherwise
secure any access to a controlled-access highway either for
a public way or a private owner except as provided in sec.
84.25 (4), quoted above.

It is my opinion that it was the intention of the legisla
ture in enacting sec. 84.25 to provide for very strict control
of access to heavily traveled roads. This is indicated by the
declaration of purpose above quoted, by the entire text of
the statute, and by the fact that only limited authority is
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delegated to the state highway commission to grant access
rights once a highway has been declared to be a controlled-
access road. If it had been the intention of the legislature
to allow condemnation of an access right under sec. 80.13,
Stats., I believe it would have so declared, since if sec. 80.13
could be employed to secure access on a controlled highway,
sec. 84.25 would be completely circumscribed and prac
tically a nullity.

Although the problem here discussed does not appear to
have had the consideration of our supreme court, the rule
appears to be clear that while lands owned by the state in a
proprietary capacity may be condemned by municipalities,
such power does not extend to lands such as public high
ways held by the state in its governmental capacity. This
rule is applicable under a statute granting general powers
of eminent domain where, as here, there is no express or
implied grant to the contrary. Nichols on Eminent Domain,

Vol. 1, § 2.23, p. 182.
REB

State—Officers and Employes—Travel Expenses—Work

men's Compensation—The director of the department of
public welfare may allow employes of the department to
attend meetings and conventions, on state time and on state
salary, where such attendance aids the performance of the
statutory duties of the department.

An employe attending a meeting or convention under
such circumstances is entitled to reimbursement of expenses
within the limitations prescribed in sec. 14.71, Stats.
An employe attending a meeting or convention under such

circumstances may be entitled to workmen's compensation
under sec. 102.03, Stats.

November 13, 1953.
State Department of Public Welfare.

You have asked whether your department can legally
allow employes to attend conventions which relate to your

public welfare programs, on state time and salary, but with
out reimbursement of expenses.
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Under sec. 46.014 (5), Stats., the director of the depart
ment of public welfare is authorized to appoint the staff
necessary to carry out the functions of the department. He

also has the authority, under sec. 14.71 (2), Stats., to
prescribe their duties. Sec. 15.18 (2), Stats., shows that the

legislature anticipated that employes' duties might, in
appropriate cases, include attendance at conventions, asso
ciations, societies, and business conferences. It provides in
part that the director of the budget shall not audit, except
upon order of the governor, items of expenditures for ex
penses of more than one officer or employe of the state or
of any department or institution thereof "while attending
any convention, association, society, business conference or
meeting held outside the state." If it had not been contem
plated that the official duties of state employes might in
clude such attendance, the restriction would have been
unnecessary.

There are doubtless limitations on the authority of the
director, so that he could not, for example, direct employes
to perfoim duties in which the public could have no possible
interest. The question whether attendance at meetings and'
conventions will serve the department's objectives, how
ever, is left largely to the discretion of the director. If it is
his opinion that the attendance will promote the program
which the department is directed by statute to carry out,
an employe may be allowed to attend a meeting or conven
tion on state time, with salary.

If an employe's attendance on state time and on state
salary is so authorized, he is entitled to reimbursement for
his expenses under sec. 14.71. Sec. 14.71 (5) (a) provides
in part:

"State officers and employes shall be reimbursed for
actual and necessary traveling expenses incurred in the dis
charge of their duties. * *

This provision is subject to certain exceptions and limita
tions thereafter enumerated.

While the supreme court held, in Dodge County v. Kaiser,
248 Wis. 551, that a county might not reimburse the county
superintendent of schools for attendance at a certain con-
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vention, that decision was based on different statutory pro
visions, which led the court to believe that the legislature
intended reimbursement in such case to be limited to attend
ance at one convention.

You have also referred to the opinion in 39 O.A.G. 243.
That opinion likewise involved different statutory provi
sions than those here cited; but it commented that a public
employer, even without specific authorization, has the
power to provide its employes "with necessary tools with
which to perform their duties." The opinion likewise indi
cated that no precise rule could be formulated as to what
means of acquiring information may be included among an
employe's compensated duties; because the determination
of what is necessary and appropriate rests largely within
the discretion of the official in charge.
You also refer to the opinion in 25 O.A.G. 263, to the

effect that employes in the classified services who volun
tarily waived portions of their salary during the depression
could not recover the waived portions. We assume from
your reference to this opinion that your question is based
on the assumption that an employe attending a convention
will voluntarily waive reimbursement of expenses. While
there is nothing to prevent an individual from making a
gift to the state, he cannot be required to do so as a condition
to the assignment of duties properly within the scope of
his employment. The question what would be a "voluntary"
waiver may raise inquiry into a wide variety of circum
stances. A ruling that there may be a "voluntary" waiver
furnishes little guidance except as it is applied to specific
facts. The opinion in 25 O.A.G. 263 dealt largely with the
public policy of permitting voluntary waivers during
periods of general depression. It did not deal with the au
thority of a particular agency to depart from the statutory
plan of reimbursement, in the absence of specific statutory
authorization to do so.

In sec. 14.71, Stats., the legislature has provided a gen
eral plan of reimbursement to employes for expenditures
incurred in the performance of their duties, and has pro
vided specific limitations as to expenditures which are not
reimbursable. The implication is that the legislature in-
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tended to establish a uniform plan under which all em
ployes should be entitled to reimbursement on the same

basis. Each department is governed by these requirements,
in the absence of specific authorization to depart from them.
You have also asked whether an employe attending a

meeting or convention, on state time and on state salary,
would be subject to workmen's compensation coverage.

If the attendance on state time and upon state salary is
appropriate to the performance of his duties and is author
ized by the director, I am of the opinion that the employe
would be subject to the provisions of the workmen's com
pensation law while carrying out the assignment. Sec.
102.03 (1) (c). Stats., provides that liability under the
chapter shall exist where at the time of the injury the
employe is performing services "growing out of and inci
dental to his employment." The supreme court stated in
Severson v. Industrial Comm., 221 Wis. 169, that the statute
is to be liberally construed to cover all services that can be
reasonably said to come within the scope of employment.
In Sank County v. Industrial Comm., 225 Wis. 179, the
supreme court held that an employe of a county, who was
directly under the supervision of the county relief director,
was properly found by the industrial commission to be en
titled to workmen's compensation for an injury sustained
while returning from a meeting outside the county, called
by a state official, even though the employe had not been
specifically authorized by the county to attend such meet
ing. The case is not precisely in point with your question,
but would seem to establish that a public employe attend
ing a meeting in the performance of his duties may be
found eligible for workmen's compensation. Whether an
employe would be entitled to compensation in a specific
case can be determined only by the industrial commission
on the basis of the particular facts.
BL
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Counties—Board Member—Salaries and Wages—Travel
Expense—Under sees. 59.03 (2) (f) and 59.06 (2), Stats.,

a county board member is limited to one per diem each day
even though he meets as a member of one committee in the
afternoon and as a member of a different committee in the

evening or as a member of the county board in the after
noon and as a committee member in the evening. He
receives mileage in either event for one round trip only
from home to the place of meeting each day, even though

he goes home between afternoon and evening sessions.

November 13, 1953.
Herbert J. Mueller,

District Attorney,

Winnebago County.

You have raised some questions as to per diem compen
sation and mileage of committee board members, arising out
of the following circumstances. The chairman of each
county board committee is also a member of a committee
known as the personnel committee. On many occasions cer
tain committees meet all day and these meetings are fol
lowed by a meeting of the personnel committee at night.
Also while the county board is in session matters are
referred to this committee for presentation to the board
the following day, and to expedite matters the committee
holds a night meeting to prepare the matter for board con
sideration the following day.
With this factual background you inquire:
1. Is a committee member limited to one per diem where

he meets as a member of one committee in the daytime
and as a member of a different committee in the evening?

2. Is he limited to mileage for one round trip even though
he returns home between the day and evening meeting?
8. Where a board member meets as a member of the

board in the daytime and as a member of a committee in
the evening is he limited to one per diem?

4. If he goes home after the daytime session of the board

and returns for the committee meeting in the evening is he
limited to one round trip on mileage?
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Sec. 59.03 (2) (f), Stats., provides in part:

"Compensation. Each supervisor shall be paid $4 per day
by the county for each day he attends a meeting of the
board. However, any county board may, at its annual meet
ing, by two-thirds vote of the members elected, fix the com
pensation of the members of the board to be elected at the
next election at any sum not to exceed $8 per day. Any
county board may, in like manner, provide such additional
compensation for the chairman as the board may determine.
In addition to his per diem each supervisor shall, for each
day he attends a meeting of the board, receive mileage for
each mile traveled in going to and returning from the place
of the meetings by the most usual traveled route at the rate
established hy the county board pursuant to section 59.15
as the standard mileage allowance for all county employes
and officers. * * *"

Sec. 59.06 (2), Stats., reads in part:

"The members of such committee shall receive such com
pensation for their services as the county board shall allow,
not exceeding the per diem and mileage allowed to mem
bers of the county board and such committee members shall
receive such compensation, mileage and reimbursement for
other expenses as the county board shall allow in connection
with their attendance at any school, institute or meeting
which the county board directs the committee to attend. No
supervisor shall be allowed pay for committee service while
the board is in session, nor for mileage except in connection
with services performed within the time herein lim
ited. * * *"

1. It is immaterial whether the services rendered by a
county board member in a given day are rendered as a
member of one committee or as a member of two or more

committees, and the general rule is that a public officer is
not entitled to more than one per diem, no matter how many
hours of the calendar day he works. 43 Am. Jur., Public
Officers, § 358. In Northern Ti-^ist Co. v. Smjclcr, 113 Wis.
516, it was held that a day's time, in the performance of
official duties, includes all the time in which the officer may
be so engaged in a single calendar day, and that a county
board has no authority to allow compensation upon any
other theory, in the absence of a statute expressly author
izing it.



328 Opinions of the Attorney General

2. Sec. 59.06 (2) provides that a committee member shall
receive such compensation as the county board shall allow,
not exceeding the per diem and mileage allowed to members
of the county board, and sec. 59.03 (2) (f) provides that in
addition to his per diem each supervisor^shall, "for each
day he attends a meeting of the board, receive mileage for
each mile traveled in going to and returning from the place
of the meetings." It does not say he may receive the mileage
"twice each day if he goes home for supper." When he
leaves the place of the committee meeting to go home for
purposes of his own between afternoon and evening meet
ings of the same or separate committees the mileage so
traveled is not on county business. Mileage allowed public
officials involves the idea that the travel is performed in
the public service or in an official capacity and so may not
include journeys of an official to and from his home for
the purpose of spending time with his family. See 43 Am.
Jur., Public Officers, § 369. Devotion to the family is a
laudable trait but so far it has not been made a subject
of governmental subsidy.

3. The answer to this question has already been indi
cated. Whether he is acting in his capacity of a county
board member where the board is meeting as a board or
whether he is acting as a county board member appointed
to a particular committee he gets but one per diem. He
cannot change his identity into that of a different office
holder by changing his coat and hat or by leaving the county
board meeting and stepping into a committee meeting room.
He holds but one office and draws but one per diem as
stated before. Note also that sec. 59.06 (2) provides that
no supervisor shall be allowed pay for committee service
while the board is in session.

4. No additional comment is required in answering this
question. From what has already been said it is apparent
that no additional mileage accrues where the county board
member goes home after the afternoon session of the board
as a whole and comes back in the evening for a committee
meeting.
WHR
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Highways and Bridges—Town Bridge—^Construction and
Repair—^Words "any bridge approach" as used in sec. 81.88
(2), Stats., construed to mean "every bridge approach."

November 17, 1953.

Ronald J. Carey,

District Attorney,

Dunn County.

You have requested my opinion as to the proper inter
pretation of sec. 81.38 (2), Stats., a statute dealing with
the construction and repair of bridges. Your question is
whether the words "any approach not exceeding 100 feet"
found in the last sentence of this subsection is intended to
limit the application of the statute to a total of 100 feet for
all approaches to a bridge, or whether the 100 feet limita
tion applies to each and every bridge approach.
The pertinent part of sec. 81.38 (2) reads as follows:
"* * * The town and county shall each pay one-half of

the cost of such construction or repair in excess of one-
tenth of one per cent of said valuation of the town. In
determining the cost of construction or repair of any
bridge, the cost of constructing or repairing any approach
not exceeding 100 feet in length shall be included."

Funk & Wagnall's New Standard Dictionary, 1941 ed.,
p. 127, states that the word "any" is a synonym of the word
"every." In the case of Falk v. Tax Commission, (1935)
218 Wis. 130, the word "any" as used in a statute (any dis
tribution of stock dividends) was construed to mean
"every," there being no disclosed intent to limit the word.
The Falk case cites as authority State ex rel. Wisconsin
Trust Co. V. Leuch, (1914) 156 Wis. 121, and Juneau v.
Wisconsin Tax Commission, (1924) 184 Wis. 485, in which
the word "any" as used in similar statutes, was construed
to mean "every."

Since the meaning of the key word is well established and
since there is no indication of any other legislative intent
it is my opinion that the law was intended to apply to every
bridge approach up to 100 feet and is not limited to 100
feet total of all approaches.
REB
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Courts—Circuit Court—Clerk's Fees—Under sec. 59.42

(9), Stats. 1953, clerk of court is entitled to $2 fee plus

postage for certifying and transmitting record in pending
action or proceeding to clerk of court in another county in
the same circuit where the court is holding a special term
for the court from which the papers have been certified and
transmitted. The clerk of the court for the special term is

likewise entitled to the $2 fee and postage for certifying
and remitting the record to the clerk of the court where
the action or proceeding is pending.

November 18, 1953.

Walter T. Norlin,

District Attorney,
Bayfield County.

You have called attention to sec. 59.42 (10) of ch. 511,
Laws 1953, which provides the following fee for circuit
court clerks:

"For certifying and transmitting documents upon appeals,
writs of error, changes of venue, for special terms in other
counties, for enforcing real estate judgments in other coun
ties, or for enforcing judgments in other states (in addition
to postage), $2."

Incidentally, this was renumbered sec. 59.42 (9) by ch.
662, Laws of the recessed session of the 1953 legislature.
You have inquired whether this fee is payable when, for

instance, a divorce action filed in Bayfield county is to be
heard by the court sitting in Ashland county, and the clerk
of circuit court in Bayfield county sends the file to the
court in Ashland county. The same question axlses when the
clerk at Ashland sends the file back to Bayfield county.

Sec.. 252.12, Stats., provides with reference to special
terms in other counties:

"For the purpose of the trial or hearing of any action
or proceeding at any special term the clerk of the court
shall, at the request of either of the parties, transmit all
the papers on file in such action or proceeding, under his
official certificate, certifying the same to be all the original
files and papers therein on file in his office. Such papers.
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so certified, shall be inclosed by such clerk in an envelope,
sealed by him, directed to the clerk of the circuit court of
the county where such special term is to be or is being held,
and may be transmitted by mail or by the hand of any
person selected by such clerk; and after the trial or hearing
of such action or proceeding the clerk last above named
shall in like manner remit the same to the clerk of the court
in which such action or proceeding is pending; but before
any clerk shall be obliged to transmit any such papers he
shall be paid all necessary postage, and the clerk remitting
the same shall also be paid his fees in such action or pro
ceeding."

Also, sec. 252.11, Stats., makes it the duty of the clerk
of court at any special term to authenticate all orders,
findings and judgments made, and to file and enter the same
in the office of the clerk of the circuit court in the county
where the action or proceeding is pending.

Since there is a duty on the part of the clerk of the court
where the action is pending to certify and transmit the
record to the clerk of the court at the special term in
another county upon request of either party and a similar-
duty on the part of the second clerk in like manner to remit
the record to the court where the action is pending after
the proceedings have been completed at the special term,
the fees provided by sec. 59.42 (9), Stats., are applicable in
each instance.

Without attempting to answer the contention here one
way or the other, it might be urged that the record would
be irregular and defective if there were a failure on the
part of either clerk to follow the mandate of sees. 252.11
and 252.12. At any rate, after complying with these statu
tory directions it would appear that each clerk would be
entitled to the fees provided by sec. 59.42 (9), Stats. 1953
(sec. 59.42 (10) in ch. 511, Laws 1953).
WHR
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Coui-ts—Circuit Court—Clerk's Fees—Under sec. 59.4:i
(8), Stats. 1953, the circuit court clerk's fee for filing and
docketing a judgment from small claims court is $2, and
under sec. 59.42 (3) the circuit court clerk's fee for filing
an appeal from small claims court is $5.

November 18, 1953.
John J. Rutchik,

District Attorney,
Kenosha County.

You have called attention to ch. 511, Laws 1953, which
among other things repealed and recreated sec. 59.42, Stats.,
relating to the fees of clerks of circuit court.

Sec. 59.42 (9) (b) (which was renumbered 59.42 (8)
by ch. 662, Laws of the recessed session of the 1953 legis
lature) provides the following fee:

"Filing and docketing transcripts from judgment docket
ot any court or delinquent income tax or unemployment
compensation warrants, $2

You have inquired whether this provision is controlling
over sec. 254.17, Stats., which provides for a clerk's fee of
25 cents for filing and docketing a transcript of a judg
ment rendered in small claims court.

Since the provisions of ch. 511, Laws 1953, are subse
quent in point of time to the enactment of sec. 254.17 in
1949, and since the provisions of the later act specifically
refer to the filing and docketing of transcripts from judg
ment dockets of any court, the later act clearly prevails.
You have also called attention to sec. 59.42 (3), Stats.,

as amended by ch. 511, Laws 1953, which provides for a $6
fee on an appeal from an inferior, municipal or justice
court, and you inquire whether this is applicable to appeals
from small claims court which are otherwise covered by
sec. 254.21 (1), Stats., which makes applicable the provi
sions of ch. 306 relating to justice court.

Sec. 306.02 (1) of the 1951 statutes provided for a $2
clerk s fee on appeal from a justice court judgment Sec
306.02 (1) was amended by sec. 16 of ch. 327, Laws 1953*
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as to state tax but was left unchanged as to clerk's fees
on appeal. It should be noted also that sec. 59.42 (3), as
amended by ch. 511, Laws 1953, was further amended
by ch. 662, Laws of the recessed 1953 session, by reducing
the $6 clerk's fee to $5 on an appeal from an inferior, muni
cipal or justice court.
The result is that the fee on appeal from small claims

court to circuit court is now $5, since the above mentioned
1953 amendments specifically include justice court appeals
and sec. 254.21 (1) makes the justice court provisions
applicable to small claims courts.
WHR

Nonstock Corporations—Historical Society—State histor
ical society may avail itself of the provisions of ch. 181,
Stats., created by ch. 554, Laws 1953, relating to the law
of nonstock corporations, to the extent that ch. 181 is appli
cable and not otherwise inconsistent with the articles of
the society or the laws relating thereto.

December 3, 1953.
Marvin B. Rosenberry, Chairman,

Special Committee on Constitution and By-Laws,
State Histoncal Society.

You have inquired whether a nonprofit corporation or
ganized under a special legislative act, such as ch. 17,
Laws 1853, may, in restating its articles of incorporation
under the provisions of ch. 554, Laws 1953, include matters
and provisions not found in its original articles. You have
also asked for answers to the following questions if the
above question is answered in the negative:

"1) Does Chapter 17 of the Laws of Wisconsin, 1853,
together with Chapter 44, Wisconsin Statutes of 1951, to
gether with any amendments enacted in 1953, constitute
the basic law governing the Society?
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"2) Is the Society entitled at this time to elect to come
under the provisions of Chapter 554, Laws of Wisconsin,
1953, in light of the provisions of subsections 181.76 (4)
and (5) of that chapter?
"3) Section 3 of Chapter 17, Laws of Wisconsin, 1853,

stated that the Society 'may ordain and enforce a constitu
tion, by-laws, rules and regulations.' Does the above phras
ing, or does the section taken in its entirety, make the
adoption and enforcement of a constitution a continuing
requirement under the charter law, or may the existing
constitution be repealed by the Society?
"4) If the existing constitution of the Society may be

repealed, when and in what manner should or may this be
done?

*'5) If it be determined that the constitution may be
repealed, may the substance of what might ordinarily go
into a Society constitution be contained within its by-laws,
thus making necessary only one, rather than two instru
ments, for legislation and maintenance?"

Sec. 181.39 (1), Stats., as created by ch. 554, Laws 1953,

reads in part:

"A corporation may by action taken in the same manner
as required for amendment of articles of incorporation
adopt restated articles of incorporation consisting of the
articles of incorporation as amended to date. Restated arti
cles qf incorporation may, but need not be, adopted in con
nection with an amendment to the articles of incorporation.
Restated articles of incorporation shall contain a statement
that they supersede and take the place of the theretofore
existing articles of incorporation and amendments there
to. * * *"

It is obvious that in speaking of corporations in sec.
181.39 (1) the legislature was thinking of corporations gen
erally and that standing alone there would be considerable

doubt as to the applicability of sec. 181.39 (1) to a special
type of corporation such as the state historical society, the
distinguishing features of which will be more fully dis
cussed later on in this opinion. However, sec. 181.76, which
relates to the applicability of ch. 181, makes it clear that
its provisions may be used by special types of corporations
to the extent that there is no inconsistency with the articles
or form of organization of the corporation or laws relating
thereto.
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Sec. 181.76 (4) reads:

"A corporation organized under provisions other than
those in ch. 182 or corresponding prior general corporation
laws which is not subject to ch. 181 and which does not
elect to become subject to it, may conduct and administer
its business and affairs under the provisions of ch. 181 to
the extent that the provisions of ch. 181 are not inconsistent
with the articles or form of organization of such corpora
tion or with any provisions elsewhere in the statutes or
under any law relating to such corpoi'ation."

The state historical society of Wisconsin was chartered
by the legislature by ch. 17, Laws 1853, published March
4, 1853. This corporation was the successor to the Wiscon
sin historical society established without charter in October
1846 and which was reorganized without charter as the
historical society of Wisconsin on January 30, 1849. See 36
O.A.G. 285, 286.
Ch. 17, Laws 1853, provided that certain individuals

therein named, and their present and future associates, and
their successors, "be and they are hereby constituted and
created a body politic and corporate, by the name of 'The
State Historical Society of Wisconsin,' and by that name
shall have perpetual succession with all of the faculties and
liabilities of a corporation."

Sec. 3 of said ch. 17 provided:

"Said society may have and use, and at discretion
change, a common seal; may ordain and enforce a consti
tution, by-laws, rules and regulations, and elect such officers
as the constitution or by-laws may prescribe: Provided,
Such constitution, by-laws, rules and regulations be not in
consistent with this act, or the law or constitution of this
State, or of the United States."

Ch. 44 of the statutes relating to the state historical
society and local historical societies has been amended in
various respects from time to time. See Wisconsin Annota
tions 1950.

Sec. 44.01 presently reads in part:

"The state historical society of Wisconsin, organized
under an act of the legislature approved on March 4, 1853,
shall continue to possess the powers and privileges thereby
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conferred, subject to the provisions of this chapter and such
laws as shall hereafter be enacted, and its acceptance of
the benefits herein granted and renewed shall be conclu
sively deemed its complete acquiescence therein. * * *"

Among other things sec. 44.01 provides that the society
shall be an official agency and trustee-of the state and that
it shall not dispose of any of its property without authority
of law. The governor, secretary of state, and state treasurer
are ex officio members and are directed to take care that

the interests of the state are protected.
From time to time specific statutory powers of the society

have been broadened by legislative act, e.g., chs. 61 and 357,
Laws 1953, amended sees. 44.02 (10) and 44.02 (5) respec
tively.

It will be apparent from the foregoing that while the
legislature by ch. 17, Laws 1853, said that the state histor
ical society shall have all of the faculties of a corporation,
it is no longer the free-wheeling vehicle that it was in 1853.
While it is still a private corporation with a public purpose,
it has become more and more an agency of the state, and to
the extent that it is a state agency it falls within the orbit
of the rule that such an agency has only those powers
expressly granted to it or that are necessarily implied from
the statute under which the agency proceeds. Amencan
Brass Co. v. State Board of Health, 245 Wis. 440. At any
rate the legislature has recognized the implications of the
above rule to the extent that it has deemed it necessary to
give the society from time to time specific powers which
ordinary corporations exercise without special grant.
There is nothing inconsistent, however, between the lim

itations hereinbefore discussed and the exercise of the

powers gi*anted by sec. 181.76 (4) above quoted. The state
historical society is certainly "a corporation organized
under provisions other than those in ch. 182 or correspond
ing prior general corporation laws." Hence it "may conduct
and administer its business and affairs under the provisions
of ch. 181 to the extent that the provisions of ch. 181 are
not inconsistent with the. articles or form of organization
of such corporation or with any provisions elsewhere in the
statutes or under any law relating to such corporation."
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As previously pointed out there are limitations on the
powers of the society, which, of course, under the language
of sec. 181.76 (4) cannot be avoided through the device of
"conducting and administering its business under the pro
visions of ch. 181," but there appears to be no good reason
why the society in its corporate procedures should not take
advantage of the provisions of ch. 181 to the extent that
it is permitted to do so.

Accordingly, you are advised that the society in restating
its articles under sec. 181.39 of the statutes, created by ch.
554, Laws 1953, may include matters and provisions not
found in its original articles to the extent that the same are
not inconsistent with such original articles or any statu

tory provisions relating to the society. •
In view of the fact that your initial inquiry covered in

the first paragraph of this opinion is answered in the
affirmative, although with qualifications, it becomes un
necessary to go into any very extended discussion of the five
other questions to which answers were requested in the
event only of a negative answer to the initial inquiry.
For the most part the answers to these five questions

have already been indicated if not directly answered.
1. Ch. 17, Laws 1853, together with ch. 44 of the stat

utes as amended do constitute the basic law of the society.

2. The society is entitled to come under the provisions
of ch. 181, Stats., to the extent indicated above.

3. The provisions of sec. 3 of ch. 17, Laws 1853, relating
to the adoption of a constitution by the society, are permis
sive rather than mandatory, as indicated by the use of the
word "may," and hence the constitution previously adopted
may be repealed.

4. We do not have a copy of the constitution adopted by
the society, and in the absence of specific provisions therein
as to the prpcedure on repeal, it would seem that the con
stitution of the society should be repealed in the same man
ner by which it was adopted.
5. There would appear to be no good reason why the sub

stance of the society's constitution should not be embodied
in the by-laws.
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Two further questions have also been raised, namely,
whether sec. 181.02 (5) in connection with sec. 181.35 au
thorizes the society by amendment to change or repeal or
restate the statutory provisions which constitute the basic
law governing the society, and whether the words "original
purposes" contained in sec. 181.35 are to be restricted to
those purposes stated in ch. 17, Laws 1853.

Sec. 181.02 (5) created by ch. 554, Laws 1953, provides:

" 'Articles of incorporation' includes the original articles
of incorporation, or special law or charter corresponding
thei'eto, and all amendments, and includes restated arti
cles of incorporation."

Sec. 181.85 created by cli. 554, Laws 1953, provides:

"Right to amend articles of incorporation. A corpora
tion may amend its articles of incorporation in any and as
many respects as may be desired, provided that the amend
ment does not change substantially the original purposes of
the corporation and that its articles of incorporation as
amended contain only such provisions as might be lawfully
contained in original articles of incorporation if made at
the time of making such amendment."

It would appear that sees. 181.02 (5) and 181.85, like all
of the other applicable provisions of ch. 181 created by ch.
554, Laws 1953, are to be read in pari materia with sec.

181,76 (4) and are to be utilized by a corporation such as
the state historical society only to the extent that the use
thereof is not inconsistent with ch. 17, Laws 1853, and the
various provisions of ch. 44, Stats., which have been
adopted from time to time. Certainly the "original pur
poses" of the society must be deemed to have been modified
by subsequent legislation, and sec. 181.35 must therefore

be considered as applicable to the purposes of the society
as so modified.

Perhaps the foregoing observations standing alone are
not too helpful but it is difficult to be more specific in the
absence of information as to just what steps the society
contemplates taking under tlie provisions of ch. 181. It is
clear that the society could not repeal any of the provisions

of any statute, since the state's legislative power is vested
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in the senate and assembly under art. IV, sec. 1, Wisconsin
constitution, but within the framework of the statutes relat
ing to the society it would seem, as above indicated, that
considerable revision could be effected by restating and
bringing together these provisions in workable form, with
out altering the substance thereof, in appropriate articles
or in tlie constitution as may be decided upon, with suitable
by-laws to implement the same.
In that way the internal management of the society can

be geared to the modern corporate procedure authorized by
ch. 181 but without in any way destroying the statutory
framework within which the society functions.

WHR

Adoption—/Records—Board of public welfare cannot dis
cuss closed records of adoption proceedings at any con
ference which is open to the public.

December 9, 1953.
State Department of Public Welfare.

You ask the following question: If the state board of
public welfare, in exercise of the regulatory, advisory, and
policy-forming powers and duties imposed upon it by sec.
46.013 (1) of the statutes, proceeds to inquire into all of

the facts and circumstances regarding a case of a proposed
adoption of a child, what limitations are imposed upon the
board by sec. 322.06 of the statutes, which provides that
records relating to adoption shall be closed?
Your principal concern appears to be the extent to which

persons not associated with the administration of the stat
ute may be given access to the records or to any discussion
thereof.

The applicable statute reads:

"322.06 All records of proceedings in adoption cases and
all papei's and books relating to such proceedings shall be
kept in a separate locked file and shall not be open to in
spection or copy except upon order of the court for good
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cause shown. No person in charge of adoption records shall
disclose the names of the natural or adoptive parents of a
child unless ordered to do so by the court. All correspon
dence and papers, relating to the investigation, which are
not a part of the court record, made or received by the per
sons or agencies directed by the court in section 822.02 (1),
except those of the private licensed child-welfare agencies,
Milwaukee county children's home, Wisconsin child center,
or the department of public welfare created pursuant to
section 49.51 (2) (a), shall be transferred to the state de
partment of public welfare and placed in its closed files."

By this statute the legislature has declared the state
policy that records of adoption proceedings shall not be
open to public inspection without a court order. While the

members of the board of public welfare, as the statutory
policy-making body of the department of public welfare,
must of necessity have access to the records in order that
they may fonn a proper judgment of the case, they have no
right to publicize any matter which they may find in the
closed records, either by discussing it at an open hearing
or by disclosing it in any other manner.

Accordingly, it is our opinion that any conference of the
board of public welfare at which it discusses matters found
in the closed records of adoption proceedings cannot be
attended by any persons other than members of the board
and other qualified department personnel.
RGT
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Adoption—Juvenile Court—Jurisdiction—Juvenile court
may terminate parental rights of parent abandoning child,
pursuant to sec. 48.07 (7), Stats., notwithstanding that
court in which parents were divorced has jurisdiction of
question of care and custody of said child pursuant to sec.
247.25, Stats.

December 14, 1953.

A. F. Christiansen,

District Attorney,
Marquette County.

You have requested an opinion on the following facts:

"On September 27, 1949, a judgment of divorce was
handed down by the county court of Columbia county where
by the plaintiff and mother of the child in question was
given custody of the child and the father was granted the
ordinary visitation rights. In 1951 the mother of this child
remarried and for the past two years has been a resident of
the county of Marquette. The father of the child has failed
to support the child, has completely abandoned her and his
whereabouts are now unknown.
"As it is the wish of the stepfather to adopt this child,

it has been decided to terminate the parental rights of the
natural father. The question with which we are concerned
is, does the juvenile court of Marquette county have original
jurisdiction in such a termination proceedings, or should
such action be brought in the county court of Columbia
county, said court being the court which handed down the
original divorce decree."

Sec. 48.01 (5) (a). Stats., provides in part as follows:

"Except as otherwise provided in this paragraph and
paragraphs (am) and (ar) the juvenile court shall have
exclusive jurisdiction of proceedings under this chapter
involving:

(Cic ^ «

"2. Voluntary or involuntary transfer of the care, con
trol and custody of children within the county (except as
provided in section 48.28) and the termination of parental
rights as provided in section J^8.07 (7);"

Although the court which granted the divorce had juris
diction to determine the care and custody of the child under
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sec. 247.24, Stats., and retains jurisdiction to revise the

judgment with reference thereto under sec. 247.25, Stats.,
it does not have jurisdiction to terminate parental rights
so as to make the consent of a parent unnecessary to adop-
'ion. (Cf. sec. 322.04 (2), Stats.) Only the juvenile coui*t
has such jurisdiction. Sees. 48.01 (.5) (a) 2 and 48.07 (7),
Stats.

The rule with reference to priority of jurisdiction be
tween two courts, both having jurisdiction of the subject
matter, has been stated as follows in Cawker v. Dreutzer,
(1928) 197 Wis. 98, 127;

"On principle, there is no doubt that a court of concur
rent jurisdiction should not take jurisdiction of a matter
which is properly involved in a proceeding then pending
in another court which is competent to render adequate
relief in the preinises." (Italics supplied.)

See also Kusick v. Kusick, (1943) 243 Wis. 135, 138;
State ex ret. White v. District Court, (1952) 262 Wis. 139,
143.

The court also held that if a second court takes jurisdic
tion under those circumstances, it is reversible error but
not jurisdictional error, 197 Wis. at 128-129.
Although the divorce court has and retains jurisdiction

over the care and custody of the children of the divorced
couple, it is not in my opinion "competent to render ade
quate relief in the premises" for the reason that it cannot

terminate the father's parental rights. Moreover, the juvenile
court, when dealing with neglected and dependent children,
is acting for and in behalf of the state as parens patriae.
The state has no standing to intervene in a divorce action,
but it may invoke the jurisdiction of the juvenile court.
I am therefore of the opinion that it would not be error

for the juvenile court of Marquette county to take jurisdic
tion of this case and terminate parental rights of the father
upon proof that he has abandoned the child. Moreover, if it
were error at all it would not be jurisdictional error, and
the court's order would be valid and binding unless reversed
on appeal.



Opinions of the Attorney General 343

For a discussion of the general question of priority of
jurisdiction between juvenile courts and other courts hav
ing jurisdiction over custody of infants, see 11 A.L.R. 147
and 78 A.L.R. 317.

WAP

'Constitution — Apportionment — Legislature Elec
tions—Theve is no constitutional or statutory provision
which would prohibit a state senator holding over after ap
portionment from seeking election for a full 4-year term,
whose place of residence has been transferred from an
even-numbered district to an odd-numbered district.
Any vacancy in an office of state senator must be filled

from the district from which the original senator was
elected, regardless of any intervening apportionment.

Electoi-s called upon to fill senate vacancy in an even-
numbered district may at same general election, as resi
dents of a newly apportioned odd-numbered district, vote
for a senator for a full term.

December 15, 1953.

Fred R. Zimmerman,

Secretary of State.

You have asked my opinion on certain questions which
maj' arise in the conduct of the elections to the state senate
in 1954 under the new apportionment act, ch. 728, Laws
1951. While your letter of request is limited to districts out
side Milwaukee county, the principles stated herein will
also apply to any similar situation which may exist in Mil
waukee county.

The problems arise because of the following circum
stances. Elections were held in the even-numbered districts
in the fall of 1952. Under the applicable cases and the con
stitution, as set forth in 39 O.A.G. 360, the senators then
elected hold office for a full 4-year term, regardless of the
realignment of district boundaries. That is, it makes no
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difference whether the district in which a holdover senator
resides under the new apportionment has the same number
as his old district, is given a new even number, or is given
a new odd number. If the senator continues to reside in a
district which has an even number, he is not faced with an
election in 1954, and hence has no problem.
However, in two cases the residence of an incumbent

senator has been shifted from an even-numbered district
to an odd-numbered district. That is, Senator Rogan, who
was elected from the old 12th district, resides in the new
28rd district, and Senator Porter, who was elected from
the old 16th district, resides in the new 17th district. If
these two senators do not seek election in 1954, their terms
of office will expire in January, 1957, and there will be no
election in the new odd-numbered districts in the fall of
1956 at which they could seek re-election.
Your first question is whether a senator so situated may

continue to retain his present seat while running for a new
senatorial seat as representative of the odd-numbered dis
trict in which he resides. We find no constitutional or statu
tory inhibition to such action. The only constitutional qual
ification upon the right of a person to seek the office of
state senator is art. IV, sec. 6, which reads:

No person shall be eligible to the legislature who shall
not have resided one year within the state, and be a qual
ified elector in the district which he may be chosen to rep
resent."

and art. IV, sec. 12, which reads:

"No member of the legislature shall, during the term for
v^ich he was elected, be appointed or elected to any civil
office in the state, which shall have been created, or the
emoluments of which shall have been increased, durinsf the
term for which he was elected."

It is obvious that art. IV, sec. 6 is inapplicable. It has
been held that the prohibition of art. IV, sec. 12 does not
apply to the office of legislator, since in 1848 when the con
stitution was adopted, the legislature had neither the power
to create the office of legislator nor to increase its emolu
ments. State ex rel Zimmerman v. Damman, (1930) 201
Wis. 84.
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In 32 O.A.G. 378, it was held that the logic of the fore
going opinion extended also to the office of governor. Since
art. IV, sec. 12, does not apply to the office of legislator at
all, it would appear that a legislator is at no time disqual
ified by the constitution from running for any other seat
in the legislature. Further, we find no statutory prohibition
of such action.

Of course, a legislator could not hold two seats at once.
Upon qualification for the new office he would automatically
vacate his prior office.
Your second question concerns the problem that arises

when there is a vacancy in an even-numbered district due
to resignation or otherwise. Senator Bubolz, elected in the
old 14th district for a 4-year term to expire in January
1957, has resigned. The old 14th district was composed of
Outagamie and Shawano counties. The new 14th district
is composed of Outagamie and Waupaca counties. You ask:
"If a special election is called to fill the vacancy in the 14th
senatorial district, will it be held in Outagamie and Sha
wano counties?"

The answer is, "Yes." The authorities cited in 39 O.A.G.
360 clearly establish that the vacancy which exists is the
vacancy in the office formerly held by Senator Bubolz, as
representative of the old 14th district, and the people who
elected him are entitled to choose his successor for the un-
expired term.

Third, you point out that Shawano county under the
new apportionment is in an odd-numbered district, the
29th, and ask: "Will the electors of Shawano county be
permitted to vote for both state senator for the vacancy in
the 14th district and for the election for the full term in
the 29th district?"

Again the answer is "Yes." The fact that the residents of
Shawano county are called upon to fill the vacancy in the
office of Senator Bubolz in no way affects their status as
electors of the new 29th district entitled to choose a senator
from such district for a full term. Were it otherwise, the
senator from the 29th would be elected by Marathon county
alone.

RGT
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Conservation Commission — Poivers — Condemnation—

Conservation commission has power to acquire by condem
nation lands for scenic, recreational, or park purposes.

December 24, 1958.
State Conservation Department.

You have inquired whether the conservation commission
has authority to condemn lands for scenic, recreational, or
park purposes.
The general provisions of the statutes conferring the

power of condemnation upon state boards, agencies, and
commissions are found in ch. 82 of the statutes. In this
chapter, it is provided:

"82.02 The following municipalities, boards, commis
sions, public officers and corporations may acquire by con
demnation" any real estate and personal property appur
tenant thereto or interest therein which they have power
to acquire and hold, for the purposes specified, in case such
property cannot be acquired by gift or purchase at an
agreed price:
"(1) Any county, town, village, city including villages

and cities incorporated under general or special acts, school
district, the state department of public welfare, the regents
of the University of Wisconsin, the board of regents of
normal schools, or any public board or commission, for any
lawful purpose, provided that in the case of city and village
boards or commissions approval thereof shall have been
granted by the governing body."

By the express terms of subsec. (1), the power of con
demnation is conferred upon "any public board or commis
sion" ; this terminology of necessity includes the conserva
tion commission.

Further, the first sentence of sec. 32.02 states that the
named commissions may acquire by condemnation any land
which they "have power to acquire and hold."

Sec. 23.09 (7) (d). Stats., sets forth the powers of the
commission in regard to the acquisition of land. These
provisions of the statutes read:

"(7) Commission rules, studies, surveys, services,
PENALTIES, POWERS. The commission is hereby authorized
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to make such rules and regulations, Inaugurate such studies,
investigations and surveys, and establish such services as
they may deem necessary to carry out the provisions and
purposes of this act, and any violation of any provisions or
this act, or of any rules or regulation promulgated by the
commission, shall constitute a misdemeanor and be pun
ished as hereinafter provided. The commission shall also
have authority:

"(d) Lands, acquisition. To acquire by purchase, con
demnation, lease or agreement, and to receive by gifts or
devise, lands or waters suitable for the purpose hereinafter
enumerated, and to maintain the same for the said pur
poses: ,

"1. For state forests for the purpose of growing timber,
demonstrating forestry methods, protecting watersheds or
providing public recreation.
"2. For state parks for the purpose of preserving scenic

or historical values or natural wonders.
"3. For public shooting, trapping or fishing grounds or

waters for the purpose of providing areas in which any
citizen may hunt, trap or fish."

Par. (d) 2 of the statutes specifically states that the con
servation commission may acquire lands for state parks for
the purpose of preserving scenic or historical values or nat
ural wonders. Further, par. (d) 3 specifically states that
the commission may acquire lands' or fishing grounds or
waters for the purpose of providing areas in which the
citizens may hunt, trap, or fish.
The foregoing provisions of the statutes are further am

plified by sec. 27.01 (2) (a) which confers upon the con
servation commission authority to:

"Acquire by purchase, condemnation, lease or agreement
lands or waters suitable for state park purposes."

A similar provision in regard to state forests is found in
sec. 28.02 (2), Stats., which reads as follows:

"The commission may acquire lands or interest in lands
by grant, devise, gift or purchase within the boundaries
of established state forests or purchase areas; and outside
of such boundaries for forest nurseries, tracts for forestry
research or demonstration and for forest protection struc
tures, or for access to such properties."
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The state forests enumerated in sec. 28.03 of the statutes
are not exclusive in view of the provisions of sec. 28.03 (3)
which reads:

"Commission May Name. The commission may designate
by appropriate name any state forest not expressly named
by the legislature."

Our supreme court has given a very liberal interpreta
tion to the term "park" and in the case of State ex rel. Ham-
mann v. Levitan, (1929) 200 Wis. 271, 228 N.W. 140, the
court held that the Horicon wildlife refuge was a park and
within the authority conferred upon the legislature by sec.
3a, art. XI of the Wisconsin constitution. In this case, the
court stated at p. 280:

.  * * As the country emerges more and more from
pioneer conditions, problems connected with public recrea
tion become more and more prominent. Compared with
former times the people of this country enjoy a large
amount of leisure. The proper employment of this leisure
constitutes one of our newest but in many respects one of
our most important problems. Whether leisure is a social
asset or a social liability depends upon the use which is
made of it."

In view of the foregoing, it is my opinion that the stat
utes quoted clearly confer upon your commission the power
to condemn lands for park purposes within the broad mean
ing of that term as used in the Hammann case; that the
acquisition of parks by the state is clearly provided for by
the Wisconsin constitution itself, and there appears to be
no other constitutional objection to the exercise of the
power.

RGT
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ADMINISTRATIVE PROCEDURE Page
Public service commission rate order—Order of public service

commission entered upon application of common motor
carrier of property for increase in rates is not a "rule"
within 227.01 (2) 245

ADOPTION

Consent required—Consent of minor 14 years of age or older
is a jurisdictional requirement for adoption and cannot
be waived by the court, in view of 322.04 (1) 318

Records—Board of public welfare cannot discuss closed rec
ords of adoption proceedings at any conference which
is open to the public 339

Termination of parental rights—Juvenile court may ter
minate parental rights of parent abandoning child, pur
suant to 48.07 (7), notwithstanding that court in which
parents were divorced has jurisdiction of question of
care and custody of said child pursuant to 247.25 341

AGRICULTURE, DEPARTMENT OF
Rule-making power—Sees. 93.07 (1) and 97.34 delegate

broad authority to department in field of dairy farm
sanitation, and it may constitutionally promulgate reg
ulation requiring a milk house. Whether specific regula
tion in question is void for uncertainty may be deter
mined by declaratory ruling under 227.06 and subsequent
review by circuit court 46

APPORTIONMENT

Senate districts—No constitutional or statutory provision
prohibits state senator holding over after apportionment
h-om seeking election for full 4-year term, whose place
of residence has been transferred from an even to an
odd-numbered district. Vacancy in office of state senator
must be filled from district from which original senator
was elected, regardless of intervening apportionment.
Electors called upon to fill vacancy in even-numbered
district may at same general election, as residents of
newly apportioned odd-numbered district, vote for a
senator for a full term 343

APPROPRIATIONS AND EXPENDITURES

Constitutional law—Bill 714, A., appropriating to city of
Wautoma from general fund sum equal to state aid
funds denied city for reimbursement of expenditures
under airport construction contract voided by 348.28, is
unconstitutional, not being for a public or state purpose,
nor based upon a moral obligation 133

Public welfare department—Under ch. 500, Laws 1951,
department in selling state-owned land connected with
Wisconsin home for women, may not deduct expense of
preparing abstract and advertising from proceeds of sale
to be deposited in general fund. Such expenses must be

. paid out of department's appropriation in 20.17 (1). The
department may sell such land on condition that the
buyer at his expense move a fence belonging to the
state 39
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APPROPRIATIONS AND EXPENDITURES—(Continued) Page
Travel expenses, advance payment—Oh. 231, Laws 1951,

providing for advancement of state employe travel
expense is constitutional 103

AUTOMOBILES AND MOTOR VEHICLES
See also Motor Carriers.

Driver's license—Operation of farm tractor on highway
between repair shop and farm of owner by one whose
driver's license has been suspended is not in violation of
85.08 (3) or 85.09 (32) 66

Instalment sales contract, notice of insurance—^Notice and
receipt required by 85.09 (5) (e) may be combined with
conditional sales contract form, and need not be a
separate instrument 208

Radar evidence of speeding—Evidence of speed of vehicles
obtained by device operating on "Doppler-velocity radar"
principle, guaranteed accurate within 2 miles per hour
and tested for accuracy at beginning and end of each,
period of use, is admissible in evidence to establish vio
lations of speed laws. Under 83.016 (1) traffic officer
may arrest motorist on basis of information received by
radio from another officei* who has observed excessive
speed by means of radar 93

BONDS

Municipal—City proposing to issue bonds pursuant to 67.04
(2) (w) to finance its share of cost of constructing joint
city-county building to be used primarily for courthouse
and city hall purposes and only incidentally and in part
for housing of machinery and equipment, must submit
question of issuing said bonds to voters of city at special
election. County which proposes to issue bonds pursuant
to 67.04 (1) (q) for same purpose, is not required to
submit question of issuing the bonds to voters of county
at special election 110

Bridges. See Highways and Bridges.

Building and loan associations. See Savings and Loan
Associations.

BUSINESS OPPORTUNITY BROKERS
License—^Real estate brokers engaging in sale of businesses

other than as incident to sale of real estate, must be
licensed as business opportunity brokers. Persons engag
ing in sale only of personal property which may be use
ful in a business need not be licensed as business oppor
tunity brokers 130

CHARITABLE AND PENAL INSTITUTIONS
Agricultural lands—State agricultural lands operated by

public welfare department in connection with child cen
ter are not subject to school taxes under 70.117 199

Parolees, etc., treatment at Wisconsin general hospital—Sec.
46.115 applies to parolees from state penal institutions
and to persons committed to public welfare department
who are entitled to maintenance at public cost, but not
to persons placed on probation to the department pur
suant to ch. 57 202
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GHIROPRACTORS Page
Naturopathy—^Bill 640, S., and substitute amendment 1, S.,

1953 legislature, relating to exceptions in regulation of
chiropractic as it applies to the practice of naturopathy
are of doubtful validity 166

CHURCHES

Tax exemption—Private residence owned by church and fur
nished rent free as part of compensation, to teacher of
parochial school conducted on church premises, which is
not integral part of, adjacent to, or in close proximity
to church premises, is not exempt under 70.11 (4) 146

CIRCUIT COURT

Clerk's fees—Under 59.42 (8), Stats. 1953, circuit court
clerk's fee for filing and docketing judgment from small
claims court is $2. Under 59.42 (3) his fee for filing
appeal from small claims court is $5 332

Clerk's fees—Under 59.42 (9) clerk of court is entitled to $2
fee plus postage for certifying and transmitting record
in pending action or proceeding to clerk of court in
another county in same circuit where the court is holding
a special term for the court from which the papers have
been certified and transmitted. Clerk of the court for
the special term is likewise entitled to $2 fee and postage
for certifying and remitting the record to the clerk of
the court where the action or proceeding is pending — 330

CITIES

Attorney—Offices of city attorney and district attorney are
not incompatible as matter of law in counties of less than
40,000. Sec. 59.48. However, situations may arise, which
under Canons of Professional Ethics of American Bar
Association, require such attorney to disqualify himself
from representing the city or the state (or county) or
both — 14

COLLEGES

Tax exemption—Residence properties owned by Beloit Col
lege adjoining its main campus and furnished to faculty
members as personal residences are exempt under the
provisions of 70.11 (3) 149

CONDEMNATION

Access to controlled-access highway—Sec. 80.13 which pro
vides for condemnation of access to landlocked real
estate by townships does not grant authority to condemn
access to a controlled-access highway authorized by
84.25 —— 320

Conservation commission—Commission has power to acquire
by condemnation lands for scenic, recreational, or park
purposes 346

CONSERVATION COMMISSION
Powers—Commission has authority to issue order requiring

report on kill of white-tailed deer 272
Powers—Commission has power to acquire by condemnation

lands for scenic, recreational, or park purposes 346
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CONSERVATION COMMISSION—(Continued) Page
Powers—Commission has power to authorize open season on

Horicon national wildlife refuge for taking of game,
including migratory wild fowl, which will become effec
tive if proper federal regulations ai-e issued. United
States as owner may restrict number of persons hunting
on its lands, and power to control such restriction by
regulation has been properly delegated to the secretary
of interior. Conservation commission under 23.09 (7)
(h) may cooperate with U. S. fish and wildlife service
in controlling hunting on federally owned areas. Secre
tary of interior has power to open up to 25 per cent of a
migratory bird sanctuary for administration as a wild
life management area 274

CONSTITUTION

Amendment—Suggestion for statement required by 6.10 (1)
in notice submitting amendment proposed by Joint Reso
lution No. 9 to sees. 3, 4, and 5, art. IV, to people at
coming April election 27

Amendment—Suggestion for statement required by 6.10 (1)
in notice submitting proposed amendment to sec. 9, art.
VII to people at coming April election 37

Legislators—No constitutional or statutory provision pro
hibits state senator holding over after apportionment
from seeking election for full 4-year term, whose place
of residence has been transferred from an even to an
odd-numbered district 343

CONSTITUTIONAL LAW

Antitrust laws—Discussion of validity of Bill 392, A., and
amendments, prohibiting coercive practices in purchase
of insurance in connection with financing purchase of
property or loan of money on propei-ty as security, or
in sale of real or personal property 137

Appropriations—Bill 714, A., appropriating to city of Wau-
toma from general fund sum equal to amount of state
aid funds denied to city for reimbursement of expendi
tures under airport construction contract voided by
348.28, is unconstitutional, not being for a public or state
purpose nor based upon a moral obligation 133

Appropriations—Ch. 231, Laws 1951, providing for advance
ment of state employe travel expense is constitutional 103

Classification—Constitutionality of ch. 581, Laws 1953, creat
ing sec. 98.145 relating to milk and cream testing, dis
cussed, and administration of provisions of act con
sidered 221

Delegation of powers—There is a serious question whether
a law, authorizing municipalities to enter collective bar
gaining contracts to be binding for a year, would be valid 97

Private roads, snow removal—Bill No. 431, A., and substitute
amendment No. 1, A., proposed amendments of sec.
86.105, discussed 88

COOPERATIVE ASSOCIATIONS
Conversion to general corporation—A cooperative association

organized under ch. 185, 1951 Stats., cannot convert itself
into a general corporation by simply amending its
articles of incorporation 122
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CORPORATIONS Page
Cooperative association—A cooperative association organized

under ch. 185, 1951 Stats., cannot convert itself into a
general corporation by simply amending its articles of
incorporation 122

Nonstock—State historical society may avail itself of pro
visions of ch. 181 relating to law of nonstock corpora
tions to the extent that ch. 181 is applicable and not
othei*wise inconsistent with the articles of the society or
the laws relating thereto 333

COUNTIES

Ambulance seiwice—Tax must be spent at level at which
raised, and county providing ambulance service under
59.08 (58) may not arbitrarily exclude portion of county
from area to be served 18

Ambulance service—Under 59.08 (58) county may purchase
ambulance to be used for restricted types of cases such
as highway accidents, but may not sublet ambulance
service to private contractor. This section has no appli
cation to transportation of welfare cases from one insti
tution to another 120

Board member—Under 59.03 (2) (f) and 59.06 (2), county
board member is limited to one per diem per day even
though he meets as member of one committee in the
afternoon and another in the evening or as a member
of the board in the afternoon and as a committee mem
ber in the evening. He receives mileage for one round
trip only, though he goes home between sessions 326

Budget procedure, Milwaukee county—Ordinance adopted by
majority vote of Milwaukee county board providing sal
ary increases for county and civil court judges became
effective notwithstanding that funds were not provided
as required by a prior rule of the board. Motion to trans
fer funds from contingent fund failed for lack of two-
thirds vote as required by 59.84 (5). Since ordinance
increasing the salaries is effective, county board is
obligated to provide funds for their payment 50

Fairgrounds—Where part of fairgrounds is owned by county
and part by fair association, 59.07 and 59.69 authorize
agreement between the two whereby fair association con
veys title to its portion to the county in consideration
of $1, and county leases entire grounds to fair associa
tion either to run the fair and all other activities on the
fairgrounds or to run the fair only 169

Highway committee—Where county board of county over
25,000 has provided under 59.03 (2) (f) for annual sal
ary of board members with additional salary for such
members who are also county highway committee mem
bers, and committee member ceases to be member of
county board, he may no longer receive salary of board
memlser, but is limited to salary which board has pro
vided for highway committee members 84

Highways—Where costs of highway projects undertaken by
counties for municipalities under 83.14 exceed amount
provided jointly, additional work needed to complete
project must be done pursuant to contract between
county and municipality under 59.08 (35) 59
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COUNTIES—(Continued) Page
Insurance on property secured by tax or old-age assistance

lien—County board may insure its interest on property
on which it has tax lien or old-age assistance lien. In
latter case, premiums could not be paid from old-age
assistance appropriation and secured by old-age assist
ance lien 225

Private roads, snow removal—Bill No. 431, A., and substitute
amendment No. 1, A., proposed amendments of sec.
86.105, Stats., discussed 88

Superintendent of schools—Whei'e county board provides per
diem pay for members of county normal school board
pursuant to 41.87, county superintendent is entitled to
such per diem as inember of said board. County board is
authorized to provide compensation for superintendent's
services as member of county agricultural school board
in addition to his annual salary 289

Zoning—Ordinance to repeal existing county zoning ordi
nance, pursuant to 59.97, is not valid unless it complies
with requirements provided therein for the amendment
of such an ordinance 91

COUNTY COURT

Clerk's fees and suit tax—County court of Washington
county should collect clerk fees and suit tax provided in
chs. 511 and 327, Laws 1953 266

Record books, use or microfilm—Whether a compilation of
records by microphotogi*aphy would constitute compli
ance with requirement of keeping minute book and rec
ord book as prescribed in 253.18 (2) and (3) is a ques
tion which the attorney general cannot answer with
certainty 10

COURTS

See also. Circuit Court, County Court, Juvenile Court, and
Municipal Court.

Clei'k's fees—Ch. 511, Laws 1953, repealing and reci'eating
sec. 59.42 is inapplicable to municipal court of Racine
county to the extent that the municipal court act is
inconsistent therewith 219

Clerk's fees—Under 59.42 (8), Stats. 1953, circuit court
clerk's fee for filing and docketing judgment from small
claims court is $2. Under 59.42 (3) his fee for filing
appeal from small claims court is $5 332

Clei'k's fees—Under 59.42 (9) clerk of circuit court is
entitled to $2 fee plus postage for certifying and trans
mitting record in pending action or proceeding to clerk
of court in another county in same circuit where the
court is holding a special term for the court from which
the papers have been certified and transmitted. Clerk
of the court for the special term is likewise entitled to
$2 fee and postage for certifying and remitting the
record to the clerk of the court where the action or pro
ceeding is pending 330

Clerk's fees and suit tax—County court of Washington
county should collect clerk fees and suit tax provided in
chs. 511 and 327, Laws 1953 266

Clerk's fees and suit tax—Municipal court of the city of
Oshkosh and county of Winnebago is subject to suit tax
provisions of ch. 327, Laws 1953 269
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CRIMINAL LAW Page
Infonnations and indictments—^Under 59.45 and 355.13 as

sistant district attorneys have authority to sign criminal
infoiTnations and indictments 17

Lotteries—Slogan contest conducted by chamber of com-
mei'ce, wherein entries are to be mailed to the "contest
secretary," no entry blank being required, lacks element
of consideration necessary to make it a lottery in viola
tion of 348.01, regardless of whether winner is deter
mined by chance

DAIRY, FOOD AND DRUGS
Fluoridation of water supply—Sec. 97.27 (1) has no appli

cation to fluoridation of municipal water supplies nor to
use of such water in preparation of food products 160

Milk and cream testing—Constitutionality of ch. 581, Laws
1953, creating sec. 98.145 relating to milk and creani
testing, discussed, and administration of provisions of
act considered — 221

Milk houses—Sees. 93.07 (1) and 97.34 delegate broad au
thority to department of agriculture in field of dairy
farm sanitation, and it may constitutionally promulgate
regulation requiring a milk house. Whether specific
regulation in question is void for uncertainty may be
determined by declaratory ruling under 227.06 and
subsequent i*eview by circuit court 46

Dependent children., See Public Assistance.

DISTRICT ATTORNEY
Assistant—Under 59.45 and 355.13 assistant district attor

neys have authority to sign criminal informations and
indictments ^ — ^7

City attorney, compatibility—Offices of city attorney and dis
trict attorney are not incompatible as matter of law in
counties of less than 40,000. Sec. 59.48. However, situa
tions may arise which, under Canons of Professional
Ethics of American Bar Association, require such attor
ney to disqualify himself from representing the city or
the state (or county), or both —.— 14

Duties—County agencies chai'ged under 49.51 with admin
istration of social security aids have authority under
proper circumstances to institute guardianship proceed
ings in behalf of recipients of social security aids. In
such cases it is district attorney's duty to furnish legal
service ; 231

Duties—Where assignment of cause of action can properly
be demanded by county public welfare department under
49.06, the prosecution of such action would be duty of
district attorney 178

ELECTIONS
Senator—No constitutional or statutory provision prohibits

state senator holding over after apportionment from
seeking election for full 4-year tei'm, whose place of
residence has been transferred fi'om an even to an odd-
numbered district. Vacancy in office of state senator
must be filled from district from which original senator
was elected, regardless of intervening apportionment.
Electors called upon to fill vacancy in even-numbered
district may at same general election, as residents of
newly apportioned odd-numbered district, vote for a
senator for a full term 343
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EVIDENCE Page
Radar record of speed—Evidence of speed of vehicles obtained

by device operating on "Doppler-velocity radar" prin-
ciple, guaranteed accurate within 2 miles per hour and
tested for accuracy at beginning and end of each period
of use, is admissible in evidence to establish violations
of speed laws. Under 84.016 (1) traffic officer may arrest
motorist on basis of information received by radio from
another officer who has observed excessive speed by
means of radar 93

Fairgrounds. See Counties.

Fire department dues. See Insurance.

FISH AND GAME

Controlled hunting on federal wildlife refuge—Conservation
commission has power to authorize open season on Hori-
con national wildlife refuge for taking of game, includ
ing migratory wild fowl, which will become effective if
proper federal regulations are issued. United States as
owner may restrict number of persons hunting on its
lands, and power to control such restriction by legislation
h^as been properly delegated to the secretary of interior.
Conservation commission under 23.09 (7) (h) may coop
erate with U. S. fish and wildlife service in controlling
hunting on federally owmed areas. Secretary of interior
has power to open up to 25 per cent of a migratory bird
sanctuary for administration as a wildlife management
area 274

Deer kill, report on—Conservation commission has authority
to issue order requiring report on kill of white-tailed
deer 272

Fluoridation of water supply. See Water.

HIGHWAYS AND BRIDGES
Controlled-access highway—Sec. 80.13, which provides for

condemnation of access to landlocked real estate by
townships does not grant authority to condemn access
to a controlled-access highway authorized by 84.25 320

County aid—Where costs of highway projects undertaken by
counties for municipalities under 83.14 exceed amount
provided jointly, additional work needed to complete
project must be done pursuant to contract bet\veen
county and municipality under 59.08 (35) 59

Private roads, snow removal—Bill No. 431, A., and substitute
amendment No. 1, A., proposed amendments of sec.
86.105, Stats., discussed 88

Town bridge—Words "any bridge approach" as used in 81.38
(2) construed to mean "every bridge approach" 329

HISTORICAL SOCIETY

Nonstock corporation law-—Society may avail itself of pro
visions of ch. 181 relating to law of nonstock corporations
to the extent that ch. 181 is applicable and not other
wise inconsistent with the articles of the society or the
laws relating thereto 333
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HOTELS AND RESTAURANTS Page
Permits—City health department with full-time personnel

working regular office hours, meets the requirements of
160.03 (5), whether the health officer serves full or only
part time

Huber law. See Prisons and Prisoners.

INDUSTRIAL COMMISSION

Certificate of age of minor—Power of commission to make
rules under 103.75 does not include authority to pei-mit
persons employed to issue certificates of age to retain
the fees charged therefor 45

Public building—Where public building used as theater and
assembly place subject to commission general orders on
existing buildings is sold and used 3 years as tobacco
warehouse, resold and again used as a place of assem
bly, present owners must comply with terms_ of the
building code in effect when use of the building was
changed from warehouse to place of assembly 311

INSURANCE

Automobile instalment sales contract—Notice and receipt
required by 85.09 (5) (e) may be combined with condi
tional sales contract foi*m, and need not be a separate
instrument

Fire department dues—Duty to make building inspections
for fire hazards, imposed by 101.29 upon chiefs of fire
departments, may not be delegated to persons outside
the department

Motor carriers—Certificates representing that insurance cov
erage requirements of 194.41 have been satisfied by issu
ance of a policy (or other agreement) and containing
agreement that evidence of such fact will be furnished
on demand, do not constitute policies of insurance, in
demnity agreements or "other contracts" within the
meaning of 194.41 and are not acceptable for filing in
lieu of original policies or agreements called for by the
statute 209

Motor carriers — Endorsement on liability policy clearly
expressing insurer's intent to afford coverage to motor
carrier in compliance with 194.41, but containing am
biguous language relating to contingencies where insured
may in turn be liable to insurer, without, however, alter
ing or changing insurer's liability to third persons, is
in acceptable form for filing in motor vehicle department 57

Old-age assistance lien held by county—County board may
purchase and continue in effect insurance to protect
county's interest in property on which it has an old-age
assistance lien. Premiiuns could not be paid by county
from the old-age assistance appropriation and secured
by the old-age assistance lien 225

Tax lien held by county—A county board may insure its
interest in property on which it has tax liens 225

Unfair business methods—Discussion of validity of Bill
392, A., and amendments, prohibiting coercive practices
in purchase of insurance in connection with financing
purchase of property or loan of money on property as
security, or in sale of real or personal property 137
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INTOXICATING LIQUORS Page
See also Malt Beverages.
Insane hospital, sale near—Sec. 176.30 (3) does not apply

to county hospitals for the insane 190

JUVENILE COURT

Adoption, jurisdiction—Juvenile court may terminate paren
tal rights of parent abandoning child, pursuant to 48.07
(7), notwithstanding that court in which parents were
divorced has jurisdiction of question of care and custody
of said child pursuant to 247.25 341

LABOR

Collective bargaining with municipalities—^There is a serious
question whether a law, authorizing municipalities to
enter collective bargaining contracts to be bidding for
a year, would be valid 97

LEGISLATURE

Senate, election after apportionment—No constitutional or
statutory provision prohibits state senator holding over
after apportionment from seeking election for full 4-year
teiTO, whose place of residence has been transfei*red from
an even to an odd-numbered district. Vacancy in office
of state senator must be filled from district from which
original senator was elected, regardless of intervening
apportionment. Electors called upon to fill vacancy in
even-numbered district may at same general election,
as residents of newly apportioned odd-numbered district,
vote for a senator for a full term 343

LICENSES AND PERMITS
Business opportunity brokers-—Persons engaging in sale only

of personal property which may be useful in a business
need not be licensed as business opportunity brokers 130

Business opportunity brokers—Real estate brokers engaging
in sale of businesses other than as incident to sale of real
estate, must be licensed as business opportunity brokers 130

Driver—Operation of farm tractor on highway between
repair shop and farm of owner by one whose driver's
license has been suspended is not in violation of 85.08
(3) or 85.09 (32) 66

Hotels and restaurants—;-City health department with full-
time personnel working regular office hours, meets the
requirements of 160.03 (5), whether the health officer
seiwes full or only part time 212

Mas^ge and hydrotherapy—Sec. 147.185 (6) proposed by
Bill 238, A., is "grandfather's clause" which preseiwes
to persons presently registered under 147.185, all rights
and privileges they now have. It neither confers nor
takes away rights, if any, which unregistered masseurs
and hydrotherapists may have relating to practice of
massage and hydrotherapy 86

Milk and cream tester—Constitutionality of ch. 581, Laws
1953y creating* sec. 98.145 relating to milk and cream
testing, discussed, and administration of provisions of
act considered 221
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LICENSES AND PERMITS—(Continued) Page
Physicians—Ch. 342, Laws 1953, amending 147.15 and 147.17

(1), requiring investigations and hearings by state board
of medical examiners before approving medical and osi^-
pathic colleges and granting licenses by reciprocity,
should be given effect prospectively and has no applica
tion to schools or requirements of other states approved
by board prior to enactment of ch. 342 315

Plumber—36 O.A.G. 381 reconsidered and modified to con
form to subsequent amendment of sec. 145.06 (1) by
ch. 588, Laws 1949 1^^

Pump installer—Plumbers are not exempt from provisions of
ch. 596, Laws 1953, relating to registration and regula-
tion of pump installei's °09

LIENS

Delinquent income and gift tax warrants—Lien of delinquent
income or gift tax warrant filed under 71.13 (3) (b)
and docketed as provided in 270.745 is the same as lien
provided in 270.79 for a docketed judgment Ho

Foreclosure by action in rem—It is not the duty of register
of deeds to furnish free abstracting service for county
in connection with foreclosure of tax liens by action in
rem under 75.521

Old-age assistance lien—See Public Assistance, old-age
assistance.

Lotteries. See Criminal Law.

MASSAGE AND HYDROTHERAPY

License—Sec. 147.185 (6) proposed by Bill 238, A., is "grand
father's clause" which preserves to persons presently
registered under 147.185, all rights and privileges they
now have. It neither confers nor takes away rights, if
any, which unregistered masseurs and hydrotherapists
may have relating to practice of massage and hydro-
therapy 86

MALT BEVERAGES

Brewers, bottlers, and wholesalers, restrictions on—Under
66.054 (4) brewing company which owned real estate on
May 24, 1951, now to be acquired by city for street, may
not move building to another parcel and continue to own
it while it is used for retail Class "B" fermented malt
beverage license purposes; and where only part of land
is taken'by city, brewing company may not acquire con
tiguous land and erect new building on both the remain
ing portion of the original and the newly acquired land
and use same for such license purpose 24

Monopolies. See Trusts and Monopolies.
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MOTOR CARRIERS Page
Drayage companies—Oh. 194 is complete statutory plan of

regulation of for-hire transportation of property, sup
planting any common law concepts of such transpoi-ta-
tion. There is no inherent right to use public highways
as common carrier for private gain without consent of
the state. Drayage companies licensed as contract car
riers under 194.34 may not furnish truck-tractors or
road tractors to certificated common carriers for pick-up
and delivery or other use, and may not pull trailers per
mitted under common motor carrier certificate hitched
to their own permitted tractors 79

Insurance—Certificates representing that insurance coverage
requirements of 194.41 have been satisfied by issuance
of a policy (or other agreement) and containing agree
ment that evidence of such fact will be furnished on
demand, do not constitute policies of insurance, indem
nity agreements or "other contracts" within the mean
ing of 194.41 and are not acceptable for filing in lieu of
original policies or agreements called for by the statute 209

Insurance—Endorsement on liability policy clearly express
ing insurer's intent to afford coverage to motor carrier
in compliance with 194.41, but containing ambiguous
language relating to contingencies where insured may
m turn be liable to insurer, without, however, altering
or changing insurer's liability to third persons, is in
acceptable form for filing in motor vehicle department _ 57

Rate order—-Order of public service commission entered upon
application of common motor carrier of property for
increase in rates is not a "rule" within 227.01 (2) 245

Motor vehicles. See Automobiles and Motor Vehicles.

MUNICIPAL COURT

Clerk's fees—Ch. 511, Laws 1953, repealing and recreating
sec. 59.42 is inapplicable to municipal court of Racine
county to the extent that the municipal court act is
inconsistent therewith 219

Clerk's fees and suit tax—Municipal court of the city of Osh-
kosh and county of Winnebago is subject to suit tax pro
visions of ch. 327, Laws 1953 269

MUNICIPALITIES

Breakwaters and piers—Municipality cannot delegate its
power under 30.05 to construct breakwaters and protec
tion piers to any other person 154

Breakwaters and piers—Municipality has no power under
30.05 to erect breakwater or protection pier extending
any substantial distance into a navigable water 154

Pire department dues—Duty to make building inspections
for fire hazards, imposed by 101.29 upon chiefs of fire
departments may not be delegated to persons outside the
department. Common council of Milwaukee has no power
to modify state statutes 192
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MUNICIPALITIES—(Continued) Page
Joint city-county building—City proposing to issue bonds

pursuant to 67.04 (2) (w) to finance its share of cost
of constructing joint city-county building to be used
primarily for courthouse and city hall purposes and only
incidentally and in part for housing of machinery and
equipment, must submit question of issuing said bonds
to voters of city at special election. County which pro
poses to issue bonds pursuant to 67.04 (1) (q) for same
purpose, is not required to submit question of issuing
the bonds to voters of county at special election 110

Labor unions, contracts with—There is a serious question
whether a law, authorizing municipalities to enter col
lective bargaining contracts to be binding for a year,
would be valid 97

Naturopathy. See Physicians and Surgeons.

NAVIGABLE WATERS

Breakwaters and piers—Municipality cannot delegate its
power under 30.05 to construct breakwaters and protec
tion piers to any other person 154

Breakwaters and piers—Municipality has no power under
30.05 to erect breakwater or protection pier extending
any substantial distance into a navigable water 154

Normal schools. See State Colleges.

Old-age assistance. See Public Assistance.

PENSIONS

Social security—Provisions of sec. 218 (m) (4) of federal
social security act and sec. 66.99 (3), Wis. Stats., ex
cluding from participation seiwices performed in any
policeman's or fireman's position, apply only to city and
village policemen and firemen and not to state conserva
tion wardens, state forest rangers, members of state
traffic patrol, county deputy sheidffs, or county traffic
policemen — 285

Teachers—Scope and effect of 42.531 as created by ch. 556,
Laws 1951, considered 143

Wisconsin retirement fund, judges—Discussion of interpreta
tion of ambiguous statutes relating to prior service
credits under judicial retirement system. Administrative
course should be followed which will avoid possibility of
payment of public moneys in error. The basic legal ques
tion, being judicial, is left open for court adjudication — 197

PHYSICIANS AND SURGEONS

License—Ch. 342, Laws 1953, amending 147.15 and 147.17
(1), requiring investigations and hearings by state board
of medical examiners before approving medical and
osteopathic colleges and granting licenses by reciprocity,
should be given effect prospectively and has no applica
tion to schools or requirements of other states approved
by board prior to enactment of ch. 342 315

Naturopathy—Bill 640, S., and substitute amendment 1, S.,
1953 legislature, relating to exceptions in regulation of
chiropractic as it applies to the practice of naturopathy
are of doubtful validity 166
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PLUMBERS Page
License required—86 O.A.G. 381 reconsidered and modified to

conform to subsequent amendment of sec. 145.06 (1) by
ch. 588, Laws 1949 113

Pump installing—Plumbers are not exempt from provisions
of ch. 596, Laws 1953, relating to registration and regu
lation of pump installers 309

PRISONS AND PRISONERS
Huber law—^Earnings of county jail prisoners under Huber

law, sec. 56.08, are not subject to garnishment for prison
er's debts under 267.01 nor to lien for federal taxes
under 26 U.S.C.A. §3670, but one-half of any balance
remaining in hands of shei'iff payable to prisoner at end
of term, sec. 56.08 (4), while not subject to garnishment,
apparently is subject to lien for federal taxes, which is
a continuing lien and attaches to after-acquired property 300

Parolees and probationers—Sec. 46.115 providing for trans
fer of inmates of institutions to Wisconsin general hos
pital for treatment, applies to parolees from state penal
institutions and to persons committed to public welfare
department who are entitled to maintenance at public
cost, but not to persons placed on probation to the
department pursuant to ch. 57 202

PUBLIC ASSISTANCE
Assignment of cause of action—County public welfare de

partment may request assignment of cause of action
inuring to one seeking relief as a condition of granting
relief only where such assignment is necessary to I'ender
assignor eligible to receive relief. .Prosecution of such
action would be duty of district attorney 178

Dependent children—^Residence of child on parole from Wis
consin school for boys is in county where he is residing
with his uncle, for purposes of aid to dependent children
under 49.19 7

Guardianship proceedings—County agencies charged under
49.51 with administration of social security aids have
authority under proper circumstances to institute guard
ianship proceedings in behalf of recipients of social
security aids. In such cases it is district attorney's duty
to furnish legal service — 231

Medical and hospital care—^Reimbursement to a county may
be made by state under 49.04 for hospital treatment only
where such treatment was given as relief under author
ization of local agency designated by statutes to admin
ister relief 172

Old-age assistance—Authority to compromise old-age assist
ance claim secured by lien on joint-tenancy interest may
be exercised only by the officials and in the manner pre
scribed by 49.26 (3), in the absence of cii'cumstances
which would warrant the administrator to grant a
release under 49.26 (8) 182

Old-age assistance—County administrator may release old-
age assistance lien only under circvunstances provided in
49.26 (8). If lien is to be released to permit sale of the
realty in administration proceedings, that should be done
by order of county coui-t under conditions prescribed in
49.26 (5) - 182
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PUBLIC ASSISTANCE—(Continued) Page
Old-age assistance—County agency administering old-age as

sistance has no authority to release lien given by 49.26
(4) for sole purpose of giving priority to the debt of a
third person not included within the purview of 49.26
(8), where the effect of the release is to jeopardize col
lection of county's claim. State public welfare depart
ment may take audit exception, up to value of state's
share of the collection from the property in question,
pursuant to its authority under 49.38 and 49.50 193

Old-age assistance—County board may purchase and con
tinue in effect insurance to protect county's interest in
property on which it has an old-age assistance lien.
Premiums could not be paid by county from the old-age
assistance appropriation and secured by the old-age
assistance lien 225

Old-age assistance—Discussion of requirements of 49.22 (4)
(created by ch. 337, Laws 1953) as to assignment of
life insurance policies owned by recipients of old-age
assistance 234

Old-age assistance—-Funds received by county agency ad
ministering old-age assistance, pursuant to 49.22 (4)
(b) 1, are not to be transferred to county treasurer, but
are subject to provisions of ch. 34 relating to public
deposits. State department of public welfare may adopt
rules to establish standaid practices with respect to
handling such funds but may not supersede or modify
any statutory pi-ovision 281

Old-age assistance—One who is receiving old-age assistance
and owns a homestead subject to lien under 49.26 (4) and
(5), renders himself ineligible for further assistance,
under 49.22, if he transfers such homestead without
adequate consideration 279

Old-age assistance—Transfers of real estate to county as
security for old-age assistance under 49.26 (1) prior to
amendment by ch. 7, Laws Sp. Sess. 1937, were in natui'e
of mortgages with legal title remaining in grantors.
Where legal title was solely in husband and county pur
ported to release its lien by quitclaim deed in joint
tenancy, no joint tenancy was created. County's release
does not have to be signed by county clerk under 59.67
(2) but may be by county pension department or other
agency mentioned in 49.51 (5) of said ch. 7, upon
designation by county board 61

PUBLICATION OF LEGAL NOTICES

Fees—Under 331.25 (1) compensation of printer may be
computed on per square basis only where the particular
statute relating to the publication provides that the com
pensation is to be upon that basis 3

PUBLIC BUILDINGS

Abandonment of nonconforming use—Where public building
used as theater and assembly place subject to industrial
commission orders on existing buildings is sold and used
3 years as tobacco warehouse, resold and again used as a
place of assembly, present owners must comply with
terms of the building code in effect when use of the
building was changed from warehouse to place of
assembly 311
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PUBLIC DEPOSITS Page
Old-age assistance funds—Funds received by county agency

administering old-age assistance, pursuant to 49.22 (4)
(b) 1, are not to be transferred to county treasurer, but
ai'e subject to provisions of ch. 34 relating to public
deposits. State department of public welfare may adopt
rules to establish standard practices with respect to
handling such funds but may not supersede or modify
any statutory provision 281

PUBLIC HEALTH

Rendering plants—Under 146.12 (4) rendering plant con
structed prior to September 9, 1939 and located less than
one-eighth mile from public highway may be repaired
and placed in operating condition after a fire which does
extensive damage to the building but which leaves
machinery and equipment in operating condition 216

Water*—Plumbers are not exempt from provisions of ch. 596,
Laws 1953, relating to registration and regulation of
pump installers 309

Water—Sec. 97.27 (1) has no application to fluoridation of
municipal water supplies nor to use of such water in
preparation of food products 160

PUBLIC OFFICERS

Compatibility—Offices of city attorney and district attorney
are not incompatible as matter of law in counties of less
than 40,000, Sec. 59.48. However, situations may arise
which, under Canons of Professional Ethics of American
Bar Association, require such attorney to disqualify
himself from representing the city or the state (or
county), or both 14

Malfeasance—Bill 714, A., appropriating to city of Wautoma
from general fund sum equal to amount of state aid
funds denied to city for reimbursement of expenditui*es
under airport construction contract voided by 348.28, is
unconstitutional, not being for a public or state purpose
nor based upon a moral obligation 133

Removal from office—Removal pi'oceedings under 17.14 do
not lie against members of board of review whose terms
have expired. Generally speaking an officer may not be
removed for irregularities in discharge of his duties
during prior term of office 126

PUBLIC RECORDS

County court—Whether a compilation of records by micro-
photography would constitute compliance with r'aquire-
ment of keeping minute book and record book as pre
scribed in 253.18 (2) and (3) is a question which the
attorney general cannot answer with certainty 10

Income tax returns—Sec. 71.11 (44), concerning divulging
of infonnation from income and gift tax retuxms, as
repealed and recreated by ch. 303 and as affected by
chs. 184 and 285, Laws 1953, construed 256

PUBLIC SERVICE COMMISSION

Rate order—Order of commission entered upon application of
common motor carrier of property for increase in rates
is not a "rale" within 227.01 (2) 245
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PUBLIC WELFARE DEPARTMENT Page
Agricultural lands—State agricultural lands operated by

public welfare department in connection with child center
are not subject to school taxes under 70.117 199

Rules and regulations—Funds received by county agency ad
ministering old-age assistance, pursuant to 49.22 (4)
(b) 1, are not to be transferred to county treasurer, but
are subject to provisions^ of ch. 34 relating to public
deposits. State department may adopt rules to establish
standard practices with respect to handling such funds
but may not supersede or modify any statutory provision 281

Sale of lands—^Under ch. 500, Laws 1951, department in sell
ing state-owned land connected with Wisconsin home for
women, may not deduct expense of preparing abstract
and advertising from proceeds of sale to be deposited in
general fund. Such expenses must be paid out of depart
ment's appi'opriation in 20.17 (1). The department may
sell such land on condition that the buyer at his expense
move a fence belonging to the state 39

. Travel and salary of employes; meetings and conventions—
Director of department may allow employes to attend
meetings and conventions on state time and salary where
such attendance aids performance of statutory duties
of the department. Under such circumstances attending
employe is entitled to reimbursement of expenses and to
workmen's compensation 322

REGISTER OF DEEDS

Abstracting service—It is not the duty of register of deeds
to furnish free abstracting service for county in connec
tion with foreclosure of tax liens by action in rem under
75.521 21

Fees—Ch. 174, Laws 1953, amending 59.57 (1) (b) and
235.16 (3), makes no change in the law so far as size of
paper, size of type, size of blank spaces, and misspelling
are concerned. Fees for recording standard instruments
not on approved forms are those provided by 59.57 (1)
(b). If separate sheets or riders are attached to stand
ard approved forms, the fee is that provided by 59.57
(1) (a) plus 50 per cent or the fee provided by 59.57
(1) (b), whichever is greater 297

Rendering plants. See Public Health.

RESIDENCE

Dependent children—Residence of child on parole from Wis
consin school for boys is in county where he is residing
with his uncle, for purposes of aid to dependent children
under 49.19 7

Restaurants. See Hotels and Restaurants.

SALARIES AND WAGES

County board member—Under 59.03 (2) (f) and 59.06 (2)
county board member is limited to one per diem per day
even though he meets as member of one committee in the
afternoon and another in the evening or as a member of

^ the board in the afternoon and as a committee membm*
in the evening. He receives mileage foi\ one round trip
only, though he goes home between sessions 326
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SALARIES AND WAGES—(Continued) Page
County highway committee—Where county board of county

over 25,000 has provided under 59.03 (2) (f) for annual
salary of board members with additional salary for such
members who are also county highway committee mem
bers, and committee member ceases to be member of
county board, he may no longer receive salary of board
member but is limited to salary which board has pro
vided for highway committee members 84

County superintendent—Where county board provides per
diem pay for members of county normal school board
pursuant to 41.37, county superintendent is entitled to
such per diem as member of said board. County board
is authorized to provide compensation for superinten
dent's services as member of county agricultural school
board in addition to his annual salary 289

Judges, county and civil court, Milwaukee county—Ordinance
adopted by majority vote of Milwaukee county boai-d
providing salai*y increases for county and civil court
judges became effective notwithstanding that funds were
not provided as required by a prior rule of the board.
Motion to transfer funds from contingent fund failed for
lack of two-thirds vote as required by 59.84 (5). Since
ordinance increasing the salaries is effective, county
board is obligated to provide funds for their payment _ 50

Teachers, state colleges—Teacher in state college who retires
June 30 pursuant to 37.31 (2) is entitled to be paid for
summer leave which he would have received but for
retirement 33

SAVINGS AND LOAN ASSOCIATIONS
Mortgage loans—"Aggregate of loans" as used in 215.22 (6)

(a) means amount for which association is committed to
the borrower, and not merely partial amounts advanced
as in the case of a construction loan mortgage during
progress of construction 43

Moi-tgage loans—Limitation made by 215.22 (6) (c) upon
the aggregate of mortgage loans in excess of $25,000 to
15 per cent of the total assets of the association refers
to unpaid balances due and not to original amounts of
such mortgage loans 42

SCHOOLS AND SCHOOL DISTRICTS
Annual meeting—Electors at annual school district meeting

may change hour of day but not date specified in 40.03
(1) for holding next annual meeting. Person elected to
ofiice at annual meeting not hold on date specified by law
may be de facto officer. The fact that money was bor
rowed pursuant to action taken at such meeting does
not necessarily preclude recovery of amount loaned 30

County school committee — Proposal to detach territory
entirely in one county from school district entirely
within that county and attach it to district in an adfoin-
ing county requires joint action of school committees
of both counties under 40.303 (6) 77

County school committee—Where union free high school dis
trict covers territory lying within a county, dissolution
thereof does not require joint action with county school
committee of adjoining county under 40.303 (6) by vir
tue of fact that it covers a portion of the territory of a
common school district whoso boundaries include terri
tory in the adjoining county 70
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SCHOOLS AND SCHOOL DISTRICTS—(Continued) Page
County superintendent—Where county board provides per

diem pay for members of county normal school board
pursuant to 41.37, county superintendent is entitled to
such per diem as member of said board. County board is
authorized to provide compensation for superintendent's
services as member of county agricultural school board
in addition to his annual salary 289

Dissolution by neglect to operate school—As amended by ch.
127, Laws 1953, 2-year provision in 40.08 (1) does not
include nonoperation prior to effective date of amend-

■  ment
Kindergartens—District of residence of children who attend

kindergarten at school of another district cannot be
compelled under 1951 statutes to pay nonresident tuition
for such pupils, where the district of residence sus
pended its schools but not pursuant to 40.16 (15) 104

Nonresident tuition—Except where there is specific provision
therefor, suspended school districts may not levy taxes
or expend funds for nonresident tuition or transporta
tion, and parents of children will be required to furnish
same —

Tax, state institution fai-ms—State agricultural lands oper
ated by public welfare department in connection with
child center are not subject to school taxes under 70.117 _ 199

Social security. See Pensions.

STATE

Officers and employes—Ch. 231, Laws 1951, providing for
advancement of state employe travel expense is constitu-
tional

Officers and employes—Director of public welfare depart
ment may allow employes to attend meetings and con
ventions on state time and salary where such attendance
aids performance of statutory duties of the department.
Under such circumstances attending employe is entitled
to reimbursement of expenses and to workmen's com
pensation 7--

Officers and employes—Sec. 14.71 (12) relating to reimburse
ment of moving expenses of employes is applicable
whether or not a change of classification or position is
involv6cl

Statutes, application to state—Sec. 167.16 (1), regulating
electric wiring, is not applicable to state-owned buildings 3Ub

STATE COLLEGES
Teachers—Teacher in state college who retires June 30 pur

suant to 37.31 (2) is entitled to be paid for summer
leave which he would have received but for retirement 66

STATUTES
Construction—Ch. 511, Laws 1953, repealing and recreating

sec. 59.42 relating to fees of circuit court clerks, is in
applicable to municipal court of Racine county to the
extent that the municipal court act is inconsistent there-
with

Construction—As amended by ch. 127, Laws 1953, 2-year
provision in 40.08 (1) does not include nonoperation
prior to effective date of amendment —--- 185

State, application to—Sec. 167.16 (1) regulating electric
wiring is not applicable to state-owned buildings 30o
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STATUTES—(Continued) Page
Validity—Bill 640, S., and substitute amendment 1, S., 1953

legislature, relating to exceptions in regulation of chiro
practic as it applies to the practice of naturopathy are
of doubtful validity 166

TAXATION
Board of review—In proceedings under 70.47 by town board

of review, objections to valuations must be in writing
unless waived by board, clerk must take notes of testi
mony unless stenographic report is made, and no assess
ment may be changed except after hearing as provided
in 70.47 (8) and (10). Fact that board disregards fore
going provisions does not mean that no board meeting
was held, and same is true with respect to late filing of
affidavit provided for by 70.49. Removal proceedings
under 17.14 do_ not lie against board members whose
terms have expired. Generally speaking, an officer may
not be removed for irregularities in discharge of his
duties during prior term of office 126

Delinquent income and gift tax warrants—^Lien of delinquent
income or gift tax warrant filed under 71.13 (3) (b)
and docketed as provided in 270.745 is the same as lien
provided in 270.79 for a docketed judgment 115

Exemption, cheese—^Expansion by ch. 159, Laws 1953, of
exemption of cheese to include cured cheese under 70.111
(11) is not applicable to assessment for 1953 238

Exemption, church property—Private residence owned by
church and furnished rent free as part of compensation
to teacher of parochial school conducted on church prem
ises, which is not integral part of, adjacent to, or in close
proximity to church premises, is not exempt under 70.11
(4)

Exemption, colleges—Residence properties owned by Befoit
College adjoining its main campus and fumished to
faculty members as personal residences are exempt under
the provisions of 70.11 (3) 149

Income tax—Sec. 71.11 (44) concerning divulging of infor
mation from income and gift tax returns, as repealed

recreated by ch. 303 and as affected by chs. 184 and
285, Laws 1953, construed 256

Lien -County board may insure its interest on property on
which it has tax lien 225

Lien, foreclosure by action in rem—It is not thTduty of rej^
ister of deeds to furnish free abstracting service for
county in connection with foreclosure of tax liens by
action in rem under 75.521 21

Purpose—^A tax must be spent at level at which raised, and
county providing ambulance service under 59.08 (58)
may not arbitrarily exclude portion of county from area
to be served Ig

Sale of tax delinquent lands—When county takes tax de^ to
land and conveys same to town in exchange for real
estate tax credit, such land continues to be "tax delin
quent real estate" within the meaning of 75.69. Where
tovm board attempted to sell such land without com
plying with 75.69 (1), which requires appraisal and
advertisement, the sale was invalid 73

School tax, state institution farms—State agricultural lands
operated by public welfare department in connection
with child center are not subject to school taxes under
70.117 199
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TEACHERS Page
Pensions—Scope and effect of 42.531 as created by ch. 556,

Laws 1951, considered 143
State colleges—Teacher in state college who retires June 30

pursuant to 37.31 (2) is entitled to be paid for summei'
leave which he would have received but for retii'ement 33

Teachers colleges. See State Colleges.

TOWNS

Bridge—^Words "any bridge appx-oach" as used in 81.38 (2)
construed to mean "every biidge approach" 329

Division—Sec. 60.05 (3) allows towns to be divided into sub
divisions of less than 36 sections of land provided num
ber of electors and assessed valuation confonn to stat
utory requix*ements 135

TRAVEL EXPENSE

County board member—Under 59.03 (2) (f) and 59.06 (2)
county board member is limited to one per diem per day
even though he meets as member of one committee in the
afternoon and another in the evening or as a member
of the board in the afternoon and as a committee mem
ber in the evening. He receives mileage for one round
trip only, though he goes home between sessions 326

State employes—Ch. 231, Laws 1951, pi-oviding for advance
ment of state employe travel expense is constitutional — 103

State employes—Director of public welfare department may
allow employes to attend meetings and conventions on
state time and salary whei-e such attendance aids per
formance of statutory duties of the department. Under
such circumstances attending employe is entitled to
reimbursement of expenses and to workmen's compen
sation 322

TRUSTS AND MONOPOLIES

Insurance—Discussion of validity of Bill 392, A., and amend-
'ments, prohibiting coei'cive px*actices in purchase of in
surance in connection with financing purchase of property
or loan of money on property as security, or in sale of
real or personal px-opei'ty 137

TUBERCULOSIS SANATORIUMS

Maintenance chai'ges—Where patient in county sanatorixxm
is sent to Wisconsin general hospital for surgical or
medical care at the expense of the sanatorium, cost of
such care is included in calculating sanatorium's per
capita cost, but state credit cannot be given under 50.07
(3) since Wisconsin general is a state hospital, not a
"county" or "local" hospital 213

UNIVERSITY

Building, electrical work—Sec. 167.16 (1) i-egulating electric
wiring is not applicable to state-owned buildings 305

WATER

Fluoridation of water supply—Sec. 97.27 (1) has no applica
tion to fluoridation of municipal water supplies nor to
use of such water in prepai'ation of food products 160
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WATER—(Continued) Page
Pump installer—Plumbers are not exemjjt from provisions

of ch. 596, Laws 1953, relating to registration and regu
lation of pump installers 809

WISCONSIN CHILD CENTER

Agricultural lands—State agricultural lands operated by
public welfai-e department in connection with child cen
ter are not subject to school taxes under 70.117 199

WISCONSIN GENERAL HOSPITAL

Parolees, probationers, etc.—Sec. 46.115 providing for trans
fer of inmates of institutions to Wisconsin general hos
pital for treatment, applies to parolees from state penal
institutions and to persons committed to public welfare
department who are entitled to maintenance at public
cost, but not to persons placed on probation to the
department pursuant to ch. 57 202

Tuberculosis patients—When patient in county sanatorium is
sent to Wisconsin general hospital for surgical or med
ical care at the expense of the sanatorium, cost of such
care is included in calculating sanatorium's per capita
cost, but state credit cannot be given under 50.07 (3)
since Wisconsin general is a state hospital, not a
"county" or "local" hospital 213

WORDS AND PHRASES

Aggregate of loans—As used in 215.22 (6) (a) means
amount for which association is committed to the bor
rower, and not merely partial amounts advanced as in
the case of a construction loan mortgage during progress
of construction 43

Any—Words "any bridge approach" as used in 81.38 (2)
construed to mean "every bridge approach" 329

Rule—Order of public service commission entered upon
application of common motor carrier of property for
increase in rates is not a "rule" within 227.01 (2) 245

WORKMEN'S COMPENSATION

State employes—Director of public welfare department may
allow employes to attend meetings and conventions on
state time and salary where such attendance aids per
formance of statutory duties of the department. Under
such circumstances attending employe is entitled to reim
bursement of expenses and to workmen's compensation _ 322

ZONING

County—Ordinance to repeal existing county zoning ordi
nance, pursuant to 59.97, is not valid unless it complies
with requirements provided therein for the amendment
of such an ordinance 91




