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Counties—Official Bonds—Bids—Where county requires
a coi*porate surety bond of county treasurer and pays pre
mium thereon, as provided in sec. 59.13 (3), Stats., there
is no requirement of letting by advertised bidding.

January 12, 1951.

Francis L. Evrard,

Convoration Counsel,
Brown County.

Your letter of January 5, 1951, sets out:—Advertisement
for submission of bids for furnishing bond of the county
treasurer-elect in a specified amount was published in the
local newspapers. It contained a reservation of the right to
reject any and all bids. The lowest of the three bids sub
mitted by non-conference bonding companies was appre
ciably lower than the lone bid submitted by a conference
company. Upon the opening of the bids, as the county treas
urer and the county board finance committee disagreed as
to which bid to accept, all the bids were rejected. Subse
quently the treasurer-elect presented a bond by a confer
ence surety company with the premium in the same amount
as that in the conference company bid. The finance commit
tee approved this bond and its sufficiency and agreed to the
premium and its payment by the county. The county has
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been paying the premium on the treasurer's bond in accord*
ance with a resolution adopted by the county board, which
we assume requires the furnishing of a surety and directs
the payment of the pi*emium thereon by the county, as au
thorized and provided in sec. 59.13 (3), Stats.
Your conclusion is correct that it is not necessary to ad

vertise for bids on the bond to be furnished by the county
treasurer where the county board by resolution requires a
corporate surety bond and agrees to payment of the pre
mium thereon by the county. There is no statute requiring
the letting of such bonds by advertised bidding.
The only pertinent provisions in the statutes are those in

sec. 59.13. The opening paragraph of subsec. (1) requires
that the treasurer "execute and file" an official bond.

Subsec. (2) says "both the bond and the sufficiency of the
sureties thereto" are subject to the approval of a commit
tee of the county board. Subsec. (3) authorizes the county
board to require that the treasurer "furnish" a corporate
surety bond and provide "that the premium therefor,
agreed upon between the board and the companies, be paid
out of the county treasury."
Under these provisions it is very clear that the matter of

furnishing the required official bond rests upon the treas
urer and that he must furnish one which meets with the

approval of the county board committee, both as to suffi
ciency and amount of premium. There being nothing in
these provisions, or in any other provisions that we find in
the statutes, requiring the letting of the bond by advertised
bidding, there was and is no duty or obligation on the part
of the county and the county treasurer-elect, or either of
them, to consider the rejected bids or accept the lowest bid
submitted. The county board committee is free to exercise

its discretion and approve that bond it believes furnishes
the protection to the county which it deems is required, and
is in no way required to make such determination upon the
basis that a bond with a low, or even the lowest, premium
is necessarily the best or the one that adequately protects
the county.

HHP
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Secretary of State—Lobbying License—Duty of secre
tary of state to pass on qualifications of applicant for lobby
license rests on statute and is not affected by pendency or
nonpendency of criminal proceedings against applicant.
Where, as a result of information that criminal proceed

ings are pending, or as a result of any other information,
doubt exists in mind of secretary of state whether appli
cant possesses "good moral character," he is empowered
by statute to conduct a hearing to resolve such doubt.
In granting a license, or denying a license after statutory

hearing, the secretary of state must exercise sound discre
tion, and his decision which must be grounded on "substan
tial evidence," is reviewable in the circuit court pursuant to
ch. 227, Stats.

January 16, 1951.

Fred R. Zimmerman,

Secretary of State.

You state that during the month of December 1950, the
then incumbent district attorney of Dane county communi
cated information in writing to you to the following effect:
There were pending at said time, prosecutions against two
individuals, hereinafter called "applicants," for alleged vio
lation of that part of sec. 346.24, Stats, which provides:

* * No person shall be employed as a lobbyist for a
compensation dependent in any manner upon the passage
or defeat of any proposed or pending legislation or upon
any other contingency connected with the action of the leg
islature or of either branch thereof or of any committee
thereof."

It further appears from the communication that one of
the applicants is also charged with filing with your office
a false sworn statement of expenses in violation of sec.
346.245, Stats. Applicants waived preliminary hearing and
were bound over to circuit court for trial. The cases stand

on the general calendar awaiting trial. The district attor
ney requested you to withhold the issuance of new licenses
for lobbying before the 1951 legislature until the applicants
for such licenses are tried upon the charges stated. If con-
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victed, the penalty includes disbarment from the practice
of lobbying for a period of 3 years.

No evidence was furnished to you by the district attorney

to attempt to prove applicants' guilt of the offenses charged,
and in accordance with the well-established and funda

mental principle in our law they are presumed innocent
unless proven guilty.

You request my opinion in answer to the following ques
tion : "I do not know whether and will make

applications for a lobby license, but if they do, I wish you
would tell me if I should deny the applications, even before

the criminal cases, of which he speaks, have been decided."

The phraseology of your question implies that you would
have me decide the factual issues upon which a decision to
issue or to deny a license must be based. The attorney gen
eral has no authority to decide questions of fact. He advises
upon questions of law. See sec. 14.53, Stats. Nor can his
judgment be substituted for the discretion which the legis
lature has vested in another state officer (in this case the
secretary of state) whose duty it is to pass upon qualifica
tions of applicants for licenses.

However, I shall endeavor to state for you the legal con
siderations which are involved in your problem, a fair un
derstanding of which should assist you in making your de
cision in accordance with the law.

It is my opinion that the pendency or nonpendency of
civil or criminal charges against a person seeking a lobby
license does not affect your responsibilities under the pro
visions of the lobby license law. The lobby license law of
1947 which made extensive changes in the previously exist
ing law provides for a standard of professional conduct
requiring that all lobbyists should be licensed, and provides
for the issuance of such licenses by the secretary of state
to all qualified persons. The qualifications, prescribed by
sec. 346.21, Stats., are (1) full age, (2) good moral char
acter, (3) citizen of the United States, and (4) otherwise
qualified under sees. 346.20 to 346.29, Stats.

Qualifications (1) and (3) are purely formal. Qualifica
tion (4) refers only to revocation and disbarment proceed
ings. Hence, the only one on which you must exercise your
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judgment and discretion is the qualification of "good moral
character."

Where, with all the information you have at hand, includ
ing any from sources other than the district attorney's
communication, there exists in your mind a valid doubt as
to the applicant's possession of good moral character, the

legislature has provided machinery for resolving that doubt
by the statute which provides "no application shall be dis
approved without affording the applicant a hearing which
shall be held and decision entered within 10 days of the date
of filing of the application." Sec. 346.21, Stats.
On the other hand, if you have no doubt as to the appli

cant's possession of the requisite qualification, you may, in
your sound discretion, issue a license without holding a
hearing.

The requirement of "good moral character" is similar to
that which is found in provisions of law for licensing attor
neys, business brokers, real estate brokers, insurance agents
and others. It has been held with respect to attorneys that
acts of conduct which would be grounds for striking the
name of an attorney from the rolls need not be such as

would subject him to indictment or any civil liability, and
further, the fact that misconduct may be punishable under
the criminal laws does not deprive the court of power to
hear disbarment proceedings against him. 6 C. J. 583; U.S.
V. Parks, 93 Fed. 414, 416.

It is my opinion that you have been vested by statute
with the function of determining in the first instance
whether or not an applicant possesses all of the statutory
qualifications, including good moral character. This func
tion is quasi judicial in nature and a matter for your sound
judgment and discretion and cannot be delegated. The term
"discretion" means the absence of a hard and fast rule and

means the decision of what is just and proper under the
circumstances. See Words and Phrases, Vol. 12, p. 590. It
involves your personal judgment but does not mean that
the judgment may be arbitrary or unrestricted. Your ulti
mate decision is subject to review as provided under ch.
227, Stats., and must stand the test of being based on "sub
stantial evidence" upon the whole record.
ROT
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Governor—Acceptonce of FederoX Grants—Superintend
ent of Public Instruction—Appropriations and Expendi
tures—Governor has authority under sec. 101.345, Stats.,
to accept a grant of federal funds for educational purposes,
and such funds can be expended lawfully only in accord
ance with the purposes of the grant.

February 6, 1951.

Department of Public Instruction.

You state that a federal appropriation in the sum of
some $65,000 has been made available .to the state of Wis
consin for school building surveys, on condition that the
application set forth the Wisconsin statutes which author
ize the acceptance of the federal funds, and on condition
that an attorney general's opinion be furnished which
states the statutes cited in the application do authorize such
acceptance.
You ask the following questions;
1. Are the provisions of sec. 101.345 general in applica

tion to the authority of the governor to accept at all times
the provisions of any act of congress whereby funds are
made available to the state for any purpose whatsoever?

2. Would the provisions of sec. 20.21 (10) apply to mon
eys made available by federal act to be used for educational
purposes over which the state superintendent has juris
diction?

The applicable statutes are as follows;

"101.345 The governor is authorized to accept for the
state at all times the provisions of any act of congress
whereby funds are made available to the state for any pur
pose whatsoever, including the school health program under
the social security act, and to perform all other acts neces
sary to comply with and otherwise obtain, facilitate, ex
pedite, and carry out the required provisions of such acts
of congress."

"20.21 (10) All moneys received by the state since Janu
ary 1, 1943, from the United States pursuant to any act of
congress or pursuant to federal authority for educational
purposes over which the state superintendent has jurisdic
tion shall be paid within one week after receipt into the
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general fund and ai'e appropriated therefrom to the state
superintendent for the purposes for which the money was
received."

These statutes are clear and unambiguous on their face
and furnish full authority for acceptance by the state of
Wisconsin of the appropriation above referred to. Sec.
101.345 states without equivocation that the governor may
accept funds "for any purpose whatsoever." Sec. 20.21 (10)
in turn is a clear appropriation of the proceeds of any fed
eral grant for educational purposes to the state superintend
ent to be spent "for the purposes for which the money was
received."

This language clearly restricts the purposes for which
the funds may lawfully be expended to the purposes of the
federal grant.
RGT

Automobiles and Motor Vehicles—Driver's License—
Revocation—Under sec. 85.08 (25) (b), Stats., motor ve
hicle commissioner must revoke operator's license upon
receipt of record of conviction of operating vehicle while
intoxicated, in violation of city ordinance conforming to
state statute, notwithstanding that person convicted claims
evidence was insufficient to support such conviction.

February 15, 1951.

Motor Vehicle Department.

You state that you have received from a justice of the
peace a report of conviction of a certain person on "a
charge of operating an automobile while under the influ
ence of intoxicating liquor in violation of * * * city of New
Lisbon, ordinance enacted in conformity to the Wisconsin
Statutes."

It is claimed that because this report does not state that
the offense occurred on a public highway and, as your
informant asserts, there was no proof taken at the trial
before the justice that the defendant did operate the vehicle
on a public highway, the report is insufficient to support an
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order revoking defendant's driver's license and registration
plates, etc., under sec. 85.08 (25) (b), Stats.
The applicable statutes are the following:

'^85.08 (25) Whenever an operator is convicted under
a state law or under a county, city or village ordinance
which is in conformity to the state law (except that such
ordinance need not impose imprisonment to so conform),
the commissioner shall forthwith revoke the operator's
license and the motor vehicle registration plates, registra
tion certificate, registration plate inserts and windshield
regulation stickers of such operator upon receiving the rec
ord of such operator's conviction of any of the following
offenses when such conviction has become final:

<<« H: *

"(b) Operation of a motor vehicle while under the influ
ence of intoxicating liquor or a narcotic drug except as
provided in subsection (25c)

"85.08 (24) (b) Every court, including a juvenile court,
having jurisdiction over offenses committed under this sec
tion, or any other law of this state, or a county, city or
village ordinance which is in conformity with state law
regulating the operation of motor vehicles on highways,
shall forward to the department a record of the conviction
of any person in such court for any moving traffic viola
tion of chapter 85 or any local ordinance which is in con
formity therewith."

"85.13 (1) It shall be unlawful for * * * any person who
is under the influence of an intoxicating liquor or narcotic
or dangerous drug, to operate any vehicle * * * upon any
highway."

"85.84 * * * Except for the suspension or revocation of
motor vehicle operators' licenses, any local authority may
pass any ordinance, resolution, rule or regulation in strict
conformity with the provisions of this chapter but the pen
alty for a violation of any of its provisions shall be limited
to a fine or a forfeiture and any such ordinance, resolution,
rule or regulation so adopted must be in strict conformity
with provisions of this chapter except as above provided.

The record of conviction in this case recites that the ordi

nance is in conformity to the Wisconsin statutes. If it were
not, the ordinance would be void. 5 O.A.G. 778. See Racine
V. Woiteshek, (1947) 251 Wis. 404, 407.
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The statute to which the ordinance must conform is sec.
85.13 (1). This statute is not violated unless the vehicle
is operated upon a "highway." 38 O.A.G. 184. It is therefore
implicit in the record of conviction that the offense occurred
upon a highway. If the finding to that effect was made with
out evidence to support it, the finding was erroneous, but
the commissioner of motor vehicles is not an appellate court
authorized to review and reverse judgments of courts for
errors committed on trial.

This office has advised your department that under sec.
85.08 (25) (b) it is the commissioner's duty to revoke the
driver's license "forthwith" upon receiving the record of
conviction. 31 O.A.G. 69, 71. This applies whenever the rec
ord on its face shows a conviction; and the commissioner is
not authorized to review the conviction to determine
whether it is supported by sufficient evidence. The law pro
vides appellate procedure available to the defendant if he
thinks he was wrongly convicted, and if the conviction is
reversed, set aside or vacated the license will be reinstated
and restored. Sec. 85.08 (25a), Stats. There is no authority
for collateral attack before the commissioner, upon the
propriety of a conviction.
WAP

Municipalities—Joint City-County Buildino—A city and
county may construct a joint city-county building which
will be known as a "Safety Building" and which will be
used for courthouse and city hall purposes.
A city and county have authority to issue general obliga

tion bonds to finance their respective shares of the cost of
constructing such building.

February 27, 1951.

Eugene F. McEssey,

Distinct Attorney,

Fond du Lac County.

You advise that the city of Fond du Lac and the county
of Fond du Lac propose to construct a joint city-county
building which will be known as a "Safety Building." The
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plans for this building contemplate that it will include
"separate cells, offices, quarters, etc., necessary to the sepa
rate administration of the city police force and the Sher
iff's Department * * * a Municipal Court Room, Judge's
Chambers, District Attorney's Office, a vault for storage

of court records, and other mutually useable facilities which
will not create any conflict between the two agencies using

the Building."
You inquire whether the city and county have authority

to construct such a proposed Safety Building as a joint
venture and whether either of these governmental agencies
has authority to issue general obligation bonds for the pur
pose of financing its respective share of the construction
costs.

Sees. 66.30 and 66.51 (1), Stats., provide:

"66.30 Any city, village, town, county of jchool district
may. by action of the governing body thei .of, enter into
an agreement with any other such governmental unit for
the joint or co-operative exercise of any power or duty
required or authorized by statute, and as part of such agree
ment may provide a plan for prorating any expenditures
involved."

"66.51 (1) Every county, or city, or both jointly, may
construct, purchase, acquire, develop, improve or operate
a county or city building, or both jointly, for a courthouse,
city hall, hospital, armoi-y, library, auditorium and music
hall, municipal parking lots, or municipal center, or any
combination thereof. * * *"

Sec. 66.51 also authorizes a city or county to finance the
construction of a joint building described in that statute
through the issuance of revenue bonds. However, that stat
ute does not require that such financing be limited to the
issuance of revenue bonds.

Ch. 67 relates to the issuance of general obligation bonds.
Sec. 67.04 (1) (q) and (2) (w) provides:

"67.04 Municipalities are empowered to borrow money,
subject to the general limitation of amounts prescribed by
section 67.03, and subject in some specific cases to the fur
ther limitations prescribed by this section, and to issue
bonds therefor, for the purposes enumerated in this sec
tion. Such bonds may be issued:
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"(1) By any county:
<<4: * *

"(q) To provide for the erection, construction or other
acquisition, equipment or furnishing of joint county and
city buildings for a courthouse, city hall, hospital, armory,
library, auditorium or music center, municipal center, or
any combination thereof; to acquire the site therefor; and
to execute, authorize, and do all things necessary to secure
financial aid and co-operation of the federal government in
the undertaking, construction, maintenance and operation
of any such project.

u* t- *

"(2) Cities shall not borrow money or issue bonds there
for for any purpose except only those specified in this sub
section, and subject to the general limitation of amounts
prescribed by section 67.03, namely:

* *

"(w) To provide for the erection, construction or other
acquisition, equipment or furnishing of joint city and
county buildings for a courthouse, city hall, hospital,
armory, library, auditorium and music center, municipal
center, or any combination thereof; to acquire the site
therefor; and to execute, authorize, and do all things neces
sary to secure financial aid and co-operation of the federal
government in the undertaking, construction, maintenance
and operation of any such project."

The essential question, therefore, is whether this build

ing being constructed jointly by the city and county of Fond
du Lac is "for a courthouse, city hall" within the meaning

of sees. 66.51 (1), 67.04 (1) (q) and (2) (w).
The word "courthouse" means a building where courts

are held. Johnson City Buick Co. v. Johnson, 165 Tenn. 349,
54 S.W, 2d 946. A "courthouse," as the term implies, is

chiefly for the use of the court; the remaining uses being
subordinate and to a great extent incidental. Vigo County
Commissio7iers v. Stout, 136 Ind. 53, 35 N.E. 683. See also
Harris v. State, 72 Miss. 960, 18 So. 387.

It appears that this building will house the municipal
courtroom, the chambers of the judge who will preside over
the court, the office of the district attorney, who is a law
enforcement officer, and a vault for the storage of court
records. It appears, therefore, that a substantial portion of
this building at least will be used either primarily or inci-
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dentally for courthouse purposes. Incidentally, the munici
pal court is for both the city and county of Fond du Lac.
In the case of Champion Iron Co. v. City of South Omaha,

93 Neb. 56, 139 N.W. 848, the electors had voted in favor
of a bond issue "to purchase a site and erect a city hall
thereon." Pursuant to that vote, a site was purchased, a
city hall erected, and another building also erected upon a
portion of the site purchased. The other building was to
include cell work and be devoted to the police court. The
court held that the erection of cells in the police court build
ing must be considered as forming a part of the general
plan for a city hall and that the cost thereof could be pay
able out of the proceeds of the bond issue. In reaching this
conclusion, the court said (pp. 849-50):

"(1) From this statement it will be seen that but one
question is presented, which is whether a contract to fur
nish cell work for a building used in connection with the
city hall for the police court of the city may be legally made
under a vote authorizing the city officials 'to purchase a site
and erect a city hall thereon for the use of the city.' * * * It
is clear that the city authorities have no power or authority
to use the money derived from the sale of bonds under this
statute for purposes foreign to that for which the money
was voted, but it is equally clear that a reasonable discre
tion must be vested in such officers as to the manner in
which the building shall be constructed in order to serve
the purpose of its erection. * * *
"It is the contention of the city that because the statutes

authorize it to erect hospitals, workhouses, houses of cor
rection, jails, station houses, market houses, and marketing
places, and to provide for the erection of other usual and
necessary buildings, the city had no power to divert a part
of the funds voted by the people for the construction of a
city hall to the erection of any of the other buildings named
in the statute. We think, however, that this is too narrow
an interpretation to be placed upon the law. There is no
restriction upon the power of the city to use a building for
more than one purpose. The uses of a city hall building may
be manifold. If such a building could in conformity with
and incidental to the proper carrying out of the main pur
pose of its construction be used for more than one related
purpose, we see no reason why this should not be done. It is
a matter of public knowledge of which we take judicial
notice that in some cities the administration of the police,
fire, and water departments is carried on in offices in the
city hall * * *. The accommodation of a police court is one
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of the ordinary purposes to which a city hall is devoted, and
we think that an equipment of cells to be used in connection
with and for the purpose of the police court could with pro
priety be housed under the same roof and be considered as
a part of a city hall and equipment. If the buildings had
been under one roof, therefore, we think there could be no
question as to the power of the city to contract. * *
"(2) It is impossible to lay down an exact definition of

the term 'city hall.' It is sufficient to say that where the
buildings and appurtenances provided for are upon the
same site, and are so related to each other and to the main
purpose of the erection as to form practically a part of the
same general plan, they may each and all be included within
that category. Defendant argues that, when the governing
board of a municipality is authorized by the vote of the
people to incur a debt for a particular purpose, such pur
pose must be strictly followed, and the terms of the author
ity granted must be strictly and fully performed, citing
Tukey v. City of Omaha, 54 Neb. 370, 74 N. W. 613, 69
Am. St. Rep. 711. There is nothing inconsistent with this
in the view taken here. * * *"

I believe that the proposed Safety Building would be held
to be a combination courthouse and city hall within the
meaning of sees. 66.51 and 67.04 (1) (q) and (2) (w).
Hence, it is my opinion that the city of Fond du Lac and
Fond du Lac county have authority to construct the pro
posed joint city-county Safety Building and that each one
has authority to issue general obligation bonds to finance its
share of the cost of constructing the building.

It is suggested that the initial resolution for the issuance
of general obligation bonds which may be passed by the
city or county of Fond du Lac specify that such bonds
would be issued for the purpose of financing the city's (or
county's, as the case may be) share of the cost of construct
ing a joint city-county building for a courthouse and city
hall to be designated "Safety Building."
JRW
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Public Welfare Department—Diafjnostic Center—Appro-
pHations and Expenditures—Civil Service—Personnel em
ployed by state department of public welfare for purpose
of administering diagnostic center provided for by sec.
46.04 (1), Stats., may be placed on pay roll of said depart
ment of public welfare.

Professional personnel employed for purposes of admin
istering diagnostic center are to be appointed by the dean
of the medical school of the university from his staff with
out regard to the provisions of ch. 16, Stats.

Psychologist, unless he qualifies by training so as to be
considered "exceptional medical personnel," cannot be paid
from appropriation made by sec. 20.17 (Ir), Stats., but
may be paid under sec. 20.17 (1) (a). Whether a psycholo
gist so qualifies is a question of fact which cannot be deter
mined by the attorney general.

March 2, 1951.

John W. Tramburg, Director,
State Department of Public Welfare.

You have requested an opinion on several questions which
have arisen under sec. 46.04 (1), Stats., which reads:

"46.04 (1) There shall be constructed near the Wisconsin
general hospital a hospital type building to be known as the
'Wisconsin Diagnostic Center' which shall be equipped and
serviced for the temporary residence and diagnosis of per
sons committed to the services or institutions under the
jurisdiction of the state department of public welfare, ex
cept those patients committed to the Mendota state hospital
and the Winnebago state hospital. The diagnostic centei-
and its services shall be administered by the state depart
ment of public welfare and shall be staffed in its diagnostic
services by professionally qualified persons appointed from
the teaching staff of the medical school of the university by
the dean of the medical school of the university."

1. You inquire whether this section permits the employ
ment of a professional staff for the diagnostic center on the
pay roll of the state department of public welfare if such
persons are selected in accordance with the provisions of
that section.
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The answer is "Yes." The statute specifically provides
that the diagnostic center and its services shall be admin
istered by the state department of public welfare. This
clearly implies that the necessary help for performing the
task may be paid from the department's pay roll.

2. Next you inquire whether the department may employ
such persons without reference to the provisions of ch. 16,
Stats., in view of the language contained in sec. 46.04 (1).
The answer is "Yes," so far as the diagnostic services

are concerned. The persons performing such services are
to be professionally qualified individuals appointed from the
teaching staff of the medical school of the university by the
dean of the medical school. Sec. 16.08 (2) (d) provides
that: "All presidents, deans, principals, professors, in
structors, research assistants, librarians and other teach
ers, as defined in section 42.20, in the university, state
teachers colleges. Stout institute and the institute of tech
nology" are in the unclassified service. So far as other help
is concerned the provisions of ch. 16 relating to the classi
fied service would apply the same as in the case of other
regular employes in the department.

3. Next you inquire whether a psychologist may be em
ployed for the staff of the diagnostic center without refer
ence to the provisions of ch. 16 and in accordance with the
provisions of sec. 20.17 (Ir) and be paid from that appro
priation.
Such a person would be a "professionally qualified per

son" and would have to be employed as provided in sec.
46.04 (1).

Sec. 20.17 (Ir) makes an appropriation from the general
fund to the state department of public welfare "as an emer
gency aid to secure urgently needed psychiatrists and ex
ceptional medical personnel which the director of public
welfare is hereby authorized to employ directly or to con
tract for emplojmient on a full or part-time basis with the
psychiatric institute, university of Wisconsin or with any
specialized medical group able to furnish such experts.
Such employment shall be wholly outside chapter 16 regard
less of any provisions of the statutes to the contrary."
So far as the manner of appointment is concerned for

members of the professional staff of the diagnostic center.
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the provisions of sec. 46.04 (1) would control. Psychologists
so employed could not be paid from the appropriation made
by sec. 20.17 (Ir), since they are not "psychiatrists" or nec
essarily "exceptional medical personnel" in the absence of
some specific medical training. They may be paid under
sec. 20.17 (1) (a).

4. The fourth question is: If professional personnel for
the diagnostic center cannot be placed on the pay roll of the
state department of public welfare, can the department
reimburse the university for salaries of stalf members they
furnish the diagnostic center?

This question has already been answered above since
professional personnel may be paid from the pay roll of
the state department of public welfare as indicated.

5. The fifth question asks: If so, can such reimbursement
be charged to the personal services item of appropriations
made under sec. 20.17 (1) (a) ?
This question has already been answered. Such personnel

may be paid directly by your department and there is no
occasion for reimbursement.

WHR

Constitution—Amendment—Secretary of State—Election
Notice—Joint Resolution No. 6, 1951, provides for an
amendment of art. XI, sec. 3, of the constitution, which if

adopted will increase the debt limitation in cities author
ized to issue bonds for school purposes from 5 per cent to 8
per cent of the value of the taxable property in such cities.

Joint Resolution No. 7, 1951, provides for an amendment

of art. II, sec. 2, of the constitution, which if adopted will
authorize the state of Wisconsin with the consent of con

gress to tax lands owned by the United States.

March 7, 1951.

Fred R. Zimmerman,

Secretary of State.

You state that Joint Resolution No. 6, and Joint Resolu
tion No. 7, legislature of 1951, propose constitutional amend
ments which ai*e to be submitted for a vote of the people
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at the election to be held on April 3, 1951. You have
requested that I prepare, for the purpose of enabling you
to comply with sec. 6.10, Stats., a brief statement of the
change that would be made in the constitution if each of the
said amendments is adopted.

Joint Resolution No. 6 amends art. XI, sec. 3, by add
ing a clause at the end of the third sentence so that the
sentence in its amended form will read as follows:

"No county, city, town, village, school district, or other
municipal corpoi'ation shall be allowed to become indebted
in any manner or for any purpose to any amount, including
existing indebtedness, in the aggregate exceeding five per
centum on the value of the taxable property therein, to be
ascertained by the last assessment for state and county
taxes previous to the incurring of such indebtedness; except
that for any city which is authorized to issue bonds for
school purposes the total indebtedness of such city shall
not exceed in the aggregate eight per centum of the value
of such property."

In my opinion the following statement will accurately
describe the change made by this amendment:

"If a majority of votes cast are in favor of the amend
ment, the result will be that for cities authorized to issue
bonds for school purposes, the total debt limitation is
increased from 5 per cent to 8 per cent of the value of the
taxable property in such cities."

Joint Resolution No. 7 amends art. II, sec. 2, of the con
stitution by omitting therefrom the words: "and no tax
shall be imposed on land the property of the United States."
In my opinion the following statement will accurately
describe the change made by this amendment:

"If a majority of votes cast are in favor of the amend
ment, the result will be to allow the state of Wisconsin to
impose a tax upon lands of the United States provided
congress consents to such a tax."

RGT
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Secretary of State—Corporations—Common Law Tmists
—Common law trust which was created and which sold all
of its beneficial certificates prior to the enactment of sec.
226.14 (3), Stats., must pay the full filing fee imposed by
that section, including the fee of for each $1,000 of bene
ficial certificates sold.

March 8, 1951.

Fred R. Zimmerman,
Secretary of State.

Inquiry has been made as to whether a common law trust
proposing to file its papers with the secretary of state under
sec. 226.14 (3) must pay a fee of $1 for each $1,000 of bene
ficial certificates where the trust was in existence and the
certificates issued prior to the enactment of sec. 226.14.

Sec. 226.14 (3) reads:

"(3) Eveiy such trust shall pay to the secretary of state
a filing fee of twenty-five dollars, and ten dollars for each
subsequent amendment, together with a further fee of one
dollar for each one thousand dollars of beneficial certifi
cates sold or offered for sale in this state."

It is to be noted that the $1 fee is payable for certificates
which have been "sold" as well as for certificates which
will be offered for sale in the future. In other words both
past and future transactions are covered. Thus the statute
literally applies. Moreover, this fee is not an exaction for
the privilege of issuing cei-tificates, but rather it is a part
of the fee for the privilege of doing business as a common
law trust. This fee consists of two parts,—the filing fee of
$25 "together with a further fee" of $1 for each $1,000 of
beneficial certificates sold or offered for sale. Presumably it
was the desire of the legislature to measure the value of
the privilege by the size of the organization and there is
no sound reason why such an organization should be
exempt from any portion of the fee just because it happens
to have been in business prior to the enactment of the
statute. In other words, there would be just as much point
in such a trust claiming exemption from the $25 filing fee
as there would be in claiming exemption from any other
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portion of the fee based upon the value of the outstanding
certificates.

In addition a constitutional difficulty might arise in the
event that the fee for the certificates were waived in this
case while being charged to other organizations starting
business subsequent to the enactment of the statute. Any
such discrimination might well be considered a denial of
the equal protection of the laws to the organization
required to pay the fee, contrary to constitutional guaran
tees. This constitutional point is suggested in passing, but
not with the thought in mind that the conclusion'reached
here is dependent upon any such consideration.
Another point, however, that might be mentioned as

having a direct bearing upon the construction of the statute
is the provision in sec. 226.14 (1) that no common law trust
shall transact business, or acquire, hold or dispose of prop
erty in this state until the declaration of trust has been
filed in the office of the secretary of state. Consequently no
particular status or standing entitling the trust to exemp
tion of that portion of the filing fee measured by the value
of outstanding beneficial certificates is to be gained by the
fact that the certificates have already been sold prior to the
date of filing the declaration or prior to the enactment of
the statute. Lastly, exemptions from all or part of license
fees are not to be implied, and those claiming exemption
must present a clear case, free from all doubt, since exemp
tions are in derogation of the general rule and are to be
strictly construed against the person claiming them and in
favor of the public. See 33 Am. Jur., Licenses, § 38.
WHR
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Insurance—Licenses and Permits—Life Insurance Agent
—Power to make rules and regulations conferred by sec.
206.41 (14), Stats., does not authorize acceptance of certi
ficate by life insurance company that applicant has satis
factorily completed its agents' training course and is recom
mended as qualified for a license as a life insurance agent,
as substitute for application pursuant to subsec. (4) and
written examination under subsec. (5).

March 12, 1951.

Department of Insurance.

Section 206.41, Stats., prohibiting any person from acting
as a life insurance agent without a license obtained there
under, provides in subsec. (4) as to what shall be set foi'th
in the application for such license and requires by subsec.
(5) that the applicant submit to and pass a written exami
nation by the commissioner of insurance as to his compe
tence to act as such agent. Subsec. (14) reads as follows:^

"The commissioner is authorized to establish, and from
time to time to amend, reasonable rules and regulations con
cerning all matters included in this section."

You ask whether the authority to make rules and regula
tions conferred by said subsec. (14) empowers you to waive
the requirements of subsecs. (4) and (5) and accept in lieu
thereof the filing by a life insurance company of its train
ing course for agents and a certificate in respect to an appli
cant for license that he has satisfactorily completed such
course and in its opinion is qualified to be licensed.

It is a fundamental principle that the power of an admin
istrative agency or officer to make rules and regulations
does not authorize the changing or varying of a statute,
and any rule or regulation attempting to do so is void. State
V. Industinal Comm., (1940) 233 Wis. 461, 289 N.W. 769;
42 Am. Jur. 359, Pub. Adm. Law § 53. This principle is the
basis of opinions in 22 O.A.G. 610, 23 O.A.G. 303, 25 O.A.G.
459 and 27 O.A.G. 412, to the state board of medical exam
iners that they cannot delegate their duty of conducting
examinations of doctors to a national board of medical
examiners and substitute the examination of such private
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association for the examination provided by statute to be
given by the state board of medical examiners.

Sec. 206.41 very clearly indicates a legislative intent that
it is the commissioner of insurance who is to conduct the

examination of applicants for a license to act as a life insur
ance agent and pass upon their competence to have such
license. Subsec. (5) (b) merely provides for the delegation
to an appointee of the conduct of the examination and says
when such appointee does so he is acting as a "deputy" of
the commissioner. There is no other provision for delegation
of the commissioner's duties under this statute. Even that

provision does not authorize the waiver of an examination.
All it does is provide a means by which the commissioner
does not himself have to conduct the examination per

sonally.

There is provision in subsec. (7) for the commissioner to
enter into reciprocal arrangements with other states for a
waiver of the written examination under certain conditions.

Independent of the previously stated fundamental principle,
such provision specifying the instances and conditions
under which a written examination may be waived by the
commissioner clearly implies the legislative intent that it is
only in such instances a written examination may not be
required. Had the legislature intended to leave the matter
entirely to the discretion of the commissioner to be handled
by him under the rule-making authority given by subsec.
(14) such provisions would not have been inserted.

It is therefore our opinion that the power and authority
conferred by subsec. (14) of sec. 206.41, Stats., does not
extend to and authorize the acceptance of a certificate by
a company of satisfactory completion of an agents' train
ing course and its recommendation of an applicant as quali
fied for license, as a substitute for making application as
specified in subsec. (4) and successful passage of written
examination as provided by subsec. (5).
HHP
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Counties—Contracts—Bids—Additional work on county

asylum building which will add about $60,000 to the cost of
about $65,500 covered by original contract must be let by
contract to lowest responsible bidder under sec. 59.07 (4)
(c), Stats., in the absence of facts or circumstances bring
ing the situation within any well recognized exceptions or
limitations to the mandatory effect of such a statute. This
section does not apply to purchase of equipment such as
mattresses, chairs and dressers.

March 13, 1951.

William R. Glasow,
District Attorney,

Manitowoc County.

You have inquired whether or not it is necessary for the
county to obtain bids for additional work in improving the
asylum building which is to be converted to an old-age
home. The low bids for the various items called for origi
nally totaled $65,510 and about 70 per cent of the work has
been completed. The county board has appropriated an addi
tional $60,000 to be used for further improvements. So far
as the work originally contemplated is concerned, there are
four contractors, the contract for general construction
being for $49,900, the contract for heating and ventilating
$6,500, for plumbing $7,810, and the one for electrical wir
ing $1,800.
The changes contemplated are as follows:
General construction: In certain rooms and areas walls

are to be replastered, washed and painted. New floor cover
ings are to be provided, some doors are to be replaced, new
stairs are to be placed in the hospital, and new kitchen facil
ities and a dumb waiter in the kitchen are to be provided.

Heating and ventilating: The system is to be changed
from high to low pressure, a condensation pump and new
radiation are to be provided, and worn steam piping is to
be replaced.
Plumbing: Plumbing in the hospital wing of the building

is to be altered and kitchen facilities provided.
Electrical: A larger entrance service, additional conveni

ence outlets and new lighting fixtures are to be provided.
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The following is a summary of the estimates offered by
the original contractors covering the items included under
the several headings:

General construction $25,916.00
Heating and ventilating 10,361.00
Plumbing 259.50
Electrical wiring 4,481.00

Total items which would be included
on work order changes to be pre
pared at this time $41,017.50

Other items of equipment and architects' fees bring the
total amount to be expended to $60,000, the amount appro
priated by the Manitowoc county board in session during
the month of February, 1951.
The architects contend that the extensions of the work

to be performed are mere extras of the sort which other
counties are handling without additional bids being taken
and that if new bids are to be taken it will delay the already
late date when the building will be ready; also that it will
result in increased expenditures and otherwise impede the
completion of the job.

Sec. 59.07 (4) (c), Stats., relating to the county board's
powers with respect to building and repairing county build
ings provides:

" (c) All public work, including any contract for the con
struction, execution, repair, remodeling or improvement of
any public work, building, or furnishing of supplies or
material of any kind whatsoever where the estimated cost
of such work will exceed $1,000 shall be let by contract to
the lowest responsible bidder, such contract shall be let,
made and entered into pursuant to and in accordance with
section 66.29, except that the county board may by a three-
fourths vote of all the members-elect provide that any class
of public work or any part thereof may be done directly by
the county without submitting the same for bids. This para
graph shall not apply to highway contracts which the
county highway committee is authorized by law to let or
make."

In 36 O.A.G. 229, it was ruled that this section requires
that all contracts for the construction, execution, repair,
remodeling or improvement of any public work or building
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or for the furnishing of supplies or material of any hind
whatsoever to a county, be let by competitive bidding as
provided by sec. 66.29, where the estimated cost exceeds
$1,000, excluding the highway contracts mentioned in said
section, and the fact that the contracts are to be entered
into by the board of trustees of a county institution ap
pointed under sec. 46.18 would not justify disregarding
the requirements of the statute.

The problem of when additional bids must be taken for
extra work under a statute such as sec. 59.07 (4) (c) is a
troublesome one and depends to a considerable extent upon
the factual situation that is presented, as is indicated by the
following quotation from 43 Am. Jur., Public Works and
Contracts, § 120, to which you have referred and which
reads in part as follows:

"§ 120. Necessity of Compliance with Requirements as to
Competitive Bidding.—It is somewhat difficult to say to
what extent and under what circumstances and conditions
statutes or ordinances requiring competitive bidding for
public contracts apply to agreements made subsequent to
the award of the contract, to allow the contractor addi
tional compensation on account of additional work and
materials furnished or expenditures incurred by reason of
subsequent changes in specification, extensions of the con
tract, or extras, not included in the formal contract let pur
suant to competitive bidding. In many instances, statutes
requiring the letting of public contracts to the lowest bidder
are regarded as rendering invalid and uneiiforceable subse
quent supplemental agreements for additional compensation
for extras or additional labor and materials not included in
the original contract, at least where the additional com
pensation exceeds the amount for which public contracts
may be made without competitive bidding, but for the most
part this conclusion has been reached in cases involving
extension of the contract to matters wholly outside the
original contract. On the other hand, there is much author
ity for the view that statutes requiring that public con
tracts be let to the lowest bidder do not apply to agree
ments made after the letting of the principal contract for
additional compensation for extras, etc., where the changes
involved are merely incidental and of minor importance,
and this seems a very sensible view. Requirements of com
petitive bidding on public improvement contracts should
be zealously guarded, but this does not mean that they
should be construed so as to divest the public authorities of
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all discretion in the matter of alterations or changes in the
plans and specifications. Public officers must however act
honestly, reasonably, and intelligently, and may not author
ize a new departure which so varies from the original plan
or is of such importance as to constitute a new undertaking
where fairness could be reached only through competitive
bidding. In some instances, by reason of the terms of the
statute or otherwise, statutes requiring the letting of public
contracts to the lowest bidder have been held inapplicable
to agreements for additional compensation for extras, etc.,
which were made to meet an emergency. In other instances,
such statutes have been held inapplicable on the ground
that competitive proposals would be unavailing as affecting
the final result, or would not produce any advantages, or
where it would be practically impossible to obtain the
required result if such forms were observed."

There is an extensive annotation on the subject in 135
A.L.R. 1265. The general rule appears to be that a statute
such as 59.07 (4) (c) renders invalid and unenforceable
subsequent agreements to pay one to whom a public con
tract has been duly awarded additional compensation for
extras or additional labor and materials not included in the
original contract, at least where the additional compensa
tion exceeds the amount for which public contracts may be
made without competitive bidding.
There are, however, a number of exceptions and limita

tions which the courts have observed, e.g.:

1. Where the modifications are found necessary in the
course of the construction so long as such changes do not
amount substantially to a reconstruction.

2. If the additional compensation is less than the statu
tory amount.

3. Where extra expense is occasioned by delay for which
the contractor is not responsible.

4. Where the changes are merely incidental to the original
contract and are of minor importance.

5. Where the extras are necessitated by defects discov
ered in the plans and specifications.

6. Where a little more expensive material is substituted,
provided the public officers act honestly, reasonably and
intelligently.

7. Where a sudden and unforeseen emergency arises sub
sequent to the making of the original contract.
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8. Where it is impossible to know in advance the amount
of a particular material or w^ork that will be needed (as
the amount of board sheeting that it will be necessary to
leave in place in supporting the sides of the trenches on a
sewer construction job).

There are still other cases which seem to carry the excep

tions even further.

In Hastings v. Columbus, (1885) 42 Ohio St. 585, the
rule was laid down that where it satisfactorily appears to
the persons representing the city, in superintending a
street improvement, that additional expense is necessary to
make the improvement a good job, such as the placing of a
French drain in the street or increasing the width of the
improvement, the city may authorize the contractor to make

such additions and assess the abutting lot owners therefor
without any additional notice or further letting, although
the expense exceeded the $500 limitation specified in the
statute.

In Los Angeles Dredging Co. v. Long Beach,_ (1930) 210
Cal. 348, 291 P. 839, 71 A.L.R. 161, the rule was laid down
that a statute requiring competitive bidding does not apply
when competitive proposals would be unavailing as affect
ing the final result, or where it would be practically impos
sible to obtain the required result if such forms were
observed. In this case an additional sum was bid for trans
porting dredged material because of leakage and overflow
from water mains necessitating a relocation of them with
an increase in distance and expense. It was considered that
advertisements for bids would have been useless for the

reason that the only person who could have entered into
such an agreement was the one with whom the dredging
contract was made. A similar result was reached in Blakes-

lee V. Water Commission, (1936) 121 Conn. 163, 183 A. 887,
where the extra work was of such a character that it could
only be done by the contractor already on the job.

While perhaps not directly in point our court in the case
of Mueller v. Eau Claire County, (1900) 108 Wis. 304, 84
N.W. 430, held that the insertion in a contract for the con

struction of a county insane asylum, of a clause permitting
the building committee to require alterations, additions, or
omissions, did not result in an evasion of the statute requir-
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ing the county board to prepare complete plans and specifi
cations for the work, although such a clause would permit
only the making of such changes as would not substan
tially alter the character of the building or increase its cost
to an unreasonable amount.

The difficulty here, as we see it, is not so much in finding
the general rule or the exceptions thereto, but in attempting
to fit the facts presented into the proper category, and it
is not easy to determine just how a court might evaluate
the facts in advance of a trial where all the circumstances

would be fully developed. For instance, in Sioux Falls Tax-
payers Association v. City of Sioux Falls, (S.D. 1943) 7
N.W. 2d 136, a contract called for the removal by sand
blasting of foreign substances from water tanks and stand-
pipes which were part of the city water system, and such
operations uncovered deteriorations of rivets and metal
body of tanks, but it was held improper for the city water
commissioner to attempt to obligate the city for extra labor
and materials since under the statute the amount exceeded

the $500 limitation and bids were required. The court held
that no emergency existed justifying deviation from the
statute, although it does seem to us that under certain cir
cumstances at least the correction of defects in the public
water supply system could well be deemed to be of emer
gency importance.

Also in Morse v. Boston, (1925) 253 Mass. 247, 148 N.E.
813, the court said that the argument of inconvenience aris
ing from the possibility of having two different contractors
working upon the same job, if there must be another adver
tisement and award of the contract under the statute, was
not impressive and that mere inconvenience does not war
rant departure from the statutory mandate.

Accordingly, in the absence of facts beyond those already
submitted we are unable to conclude that the situation falls
within any of the well-recognized exceptions or limitations
to the mandate of such a statute as 59.07 (4) (c), and
hence further bids should be taken except as to the item
of $259.50 for additional plumbing, which does not require
a bid because the amount is under $1,000.
We also concur in your view that the purchase of equip

ment such as mattresses, chairs and dressers in the amount
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of approximately $10,000 for use in the above building is
governed by the reasoning expressed in 35 O.A.G. 88 so as
not to constitute a contract or contracts for the construc

tion, execution, repair, remodeling or improvement of any
public work or building falling within the purview of sec.
59.07 (4) (c) so as to require the taking of bids.
VWT

WHR

Insane—Sexual Psychopaths—Sec. 51.37, Stats., relating
to the commitment and treatment of "sexual psychopaths"

has never become effective because the Milwaukee county
board has not designated an institution for that purpose. If
such persons are mentally ill, infirm or deficient, proceed
ings may be had under sees. 51.01 through 51.08.

March 16, 1951.

Wilson H. Brue,

Distnct Attorney,
Iowa County.

You have requested an opinion as follows;

"Recently a petition was signed that a resident of our
county was believed to be a sexual psychopath. Section
51.37 covers the procedure for the handling of such cases.
Subsection (3) of this section provides that he be com
mitted to an institution designated by the County Board of
'Milwaukee County.' It is our understanding that Milwau
kee county has not provided such an institution. By their
failure to do this, does it render the whole section on sexual
psychopaths inoperative? If so, what is the proper proce
dure for handling cases of this type? In the case which we
had, we followed the procedure outlined for the treatment
of mental cases as set forth in ch. 51."

Sec. 51.37, the so-called sexual psychopath law, has
never become effective because it depends upon the designa
tion by the county board of Milwaukee county of an institu
tion for the housing and treatment of persons committed
under that section, which has never been done.
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If the person alleged to be a sexual psychopath is suffer
ing from mental illness, infirmity or deficiency, it is proper
to proceed against him under sees. 51.01 through 51.08,
Stats. But you will notice that the procedure described in
those sections is somewhat different from sec. 51.37.
WAP

Highxvays and BHdges—Toxun Bndges—Cities and vil
lages which have constructed bridges under sec. 84.11,
Stats., may be taxed for aid to town bridges pursuant to
sees. 84.14 (3) and 81.38.

Receipt of county aid for bridge by city or village under
sec. 83.03 does not necessarily subject the municipality to
bridge tax.

March 15, 1951.

Raymond P. Dohr,
Corporation Counsel,

Outagamie County.

You have requested my opinion as to whether or not
cities and villages in your county that have constructed
bridges under authority of the so-called "long bridge stat
ute" (sec. 84.11 of the Wisconsin statutes), may be taxed
for aid to town bridges.
You point out that both Kaukauna and Appleton have

constructed bridges under authority of this law, the Kau
kauna bridge having been built in 1929 and the Appleton
bridge in 1945. Pursuant to the statute the county has made
contributions on both of these projects, but up to this time
no taxes for aid to town bridges have been levied against
any of the cities and villages of your county. Up to this
time, supervisors of such cities and villages of your county
have refrained from voting on any matter pertaining to
aid to town bridges.

Matters relating to town bridges are governed generally
by sec. 81.38 of the statutes. In brief, it provides for county
contributions for the construction or repair of town bridges,
the formula for determining such contribution and the pro
cedure to be followed. Sec. 81.38 (7) reads:
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"Except as provided in sections 81.38 (6) and 84.14 (3),
nothing herein contained shall authorize the levy of a tax
upon the property in any city or village which is required
to maintain its own bridges, and the supervisors from such
cities and villages shall have no vote upon any matter
arising under this section."

Sec. 81.38 (6) provides that villages may elect to become
subject to sec. 81.88 in the same manner as towns. Sec.
84.14 (3) reads:

"Participation in town bridge construction. When
ever any municipality has participated in the cost of the
construction, reconstruction, or purchase of a bridge under
section 84.11 or 84.12, the property in such municipality
shall thereafter be subject to taxation by the county for the
construction and repair of bridges within the county under
section 81.38."

It was your conclusion that sec. 84.14 (3) provides the
answer to your question and that, therefore, cities and vil
lages in Outagamie county that have constructed bridges
partly financed by county contributions under authority of
sec. 84.11 may be taxed for aid to town bridges. I am in
agreement with this conclusion. The governing statutes
appear to be clear and unambiguous and are, in my opinion,
not subject to construction. This is in accord with a previ
ous opinion of the attorney general. See 21 O.A.G. 933
(1932). The only prohibition against the supervisors of
cities and villages participating in voting in matters per
taining to town bridges is when such municipalities are not
taxed. It necessarily follows that when the municipalities
are taxed their supervisors have the right to vote in town
bridge matters.
In your letter, you stated that none of the villages or cit

ies in your county had been taxed for aid to town bridges.
I have no way of knowing whether or not the law is being
followed in each case, since you made no mention of the
situation relative to bridges in any municipality except Kau-
kauna and Appleton. They are only exempt from taxation
for town bridges if they maintain their own bridges and
have not elected to come under the exceptions noted in sec.

81.38 (7) quoted above.
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You further make inquiry as to the following problem:

Sec. 84.11 is not applicable to all bridges, but only to cer
tain long ones enumerated therein. Sec. 83.03 (1) states
that the county board may construct or improve or repair
or aid in constructing or improving or repairing any high
way or bridge in the county. You desire to know whether
sec. 84.14 (3) is applicable in cases where county contribu
tions are made by authority of sec. 83.03 (1) for bridges
other than those mentioned in sec. 84.11, so that the munic
ipality receiving the benefit of such contributions could
thereafter be taxed for town bridge construction.

Sec. 83.03 (1) has been construed in the case of Schaettle
V. State Highway Comm., (1937) 223 Wis. 528, as appli
cable to "a minor bridge," although sec. 83.03 has since
been amended so as to provide for county contributions for
the construction of any bridge which it is authorized to con
struct under provisions of ch. 84 of the statutes. Sec. 84.11
(1) provides in part that:

"* * * The following classes of bridge projects located
wholly within the state shall be eligible to construction
under the provisions of this section, provided that such eli
gibility shall not require that any such project be con
structed under this section exclusively or bar any such eli
gible project from construction under any other provision
of law that may be applicable:"

Certain "long bridges," those enumerated in sec. 84.11, could
thus be built other than as provided in sec. 84.11, and
county contributions made to them under sec. 83.03.

Sec. 81.38 (7) quoted above allows the levy of a tax on
cities and villages maintaining their own bridges only as
provided in sec. 81.38 (6) (where a village elects to come
under the town bridge law) and sec. 84.14 (3) (where a
municipality has received bridge benefits under the "long
bridge" statute, sec. 84.11, or the "interstate bridge" stat
ute, sec. 84.12).

In my opinion, therefore, a county bridge contribution to
a village or city under the provisions of sec. 83.03 would
not subject such municipality to taxation thereafter. It
should be noted that the only municipalities exempt under
the law are those required to maintain their own bridges.
In the case of Battles v. Doll, (1902) 113 Wis. 357, it was
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held that the classification of villages and cities wherein
those maintaining their own bridges were exempt from
other bridge taxes was constitutional. The couii; pointed
out in that case, and I think it important for you to keep
in mind, that it cannot always be determined by the gen
eral charter law whether a village or city has a legal duty
to maintain its own bridges "since there may be those act
ing under a special charter who do not have to carry the
burden."

REB

Sheriffs—Undersheriff and Deputies—Under sec. 59.21
(1), Stats., as amended by ch. 15, Laws 1951, the county
board may by ordinance authorize the sheriff to appoint as
undersheriff a person holding the office of deputy sheriff
under civil service after giving him a leave of absence from
the position of deputy sheriff; and upon ceasing to serve as
undersheriff such person reverts to his former status as a
deputy sheriff without loss of civil service standing.

March 16, 1951.

Edward A. Krenzke,

DistHct Attoimey,

Racine County.

You have requested an opinion with reference to the fol
lowing questions:

1. Does the county board of supervisors have the author
ity to empower the sheriff to gi'ant leaves of absence for
periods of 2 years?

2. Assuming the answer to the first question to be "Yes,"
what is the effect of a deputy sheriff who holds civil service
tenure being granted a leave of absence of 2 years, accept
ing the position of undersheriff?
I have delayed answering these questions because of the

pendency in the legislature of Bill No. 60, A., dealing with
the problem raised in your letter. That bill has now been
enacted and is ch. 15, Laws 1951. It amends the introduc-
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toiy paragraph of sec. 59.21 (1) to read as follows, the part
in italics being added:

"59.21 (1) Within 10 days after entering upon the duties
of his office the sheriff shall appoint some proper person,
resident of his county, undersheriff, provided that in select
ing such undersheriff, in counties ivhere the sheriff's depart
ment is under civil service the sheriff, in conformity with
county ordinance, may grant a leave of absence to a deputy
sheriff, and appoint him undershenff, or to any other posi
tion in the sheriff's department, on request of such
appointee, and upon acceptance of such new appointment
and duties, and after completion thereof, such appointee
shall immediately be returned to his deputy sheriff position
and continue therein without loss of any Hghts under the
civil service law; and any person who in the past has
changed or in the future changes his status from that of
deputy sheriff to any other status in the same department,
and %vho is performing those duties at the time this amend
ment becomes effective (1951), or thereafter may return to
his position as deputy sheriff, on the completion of his new
duties, without loss in his civil service standings obtaining
at the time of transfernng to his neiv duties, provided that
in counties with a population of 500,000 or more the
appointment of an undersheriff shall be optional; and
within such time the sheriff shall appoint deputy sheriffs
for his county as follows

The amendment to the statute specifically answers both
your questions so far as material to the problem involved
in your county and no further comment is necessary.
WAP



34 Opinions of the Attorney General

State Fire Marshal—Records—Evidence in Ti-ials—
Under sec. 200.21 (2), Stats., all information and physical
evidence obtained by state fire marshal and his deputies in
investigating fires is privileged from disclosure in civil
cases. State fire marshal is the only one authorized to waive
the privilege. When he or his deputies are subpoenaed they
must respond by appearing in court, and trial court should
conduct preliminary examination to determine whether the
privilege has been waived in whole or in part. State fire
marshal should waive privilege whenever he can safely do
so in order to prevent injustice to private litigants. Priv-
tlege does not apply when evidence is needed by state in
criminal prosecution.

March 20, 1951.

John R. Lange,
State Fire Marshal.

You have requested an opinion with reference to the fol
lowing questions:

1. Is it possible for the state fire marshal and his depu
ties to be exempt from subpoena or otherwise in any civil
action as to a fire loss ?

2. If your opinion is negative as to the above question
how far should we go or to what extent could we legiti
mately limit our testimony and should the occasion arise
refuse to answer questions on either direct or cross-
examination?

3. Are we required in either a civil case or a criminal
case to produce any notes, diagrams or any physical evi
dence when served with the supoena duces tecumt

Sec. 200.21, Stats., provides as follows:

"200.21 (1) The state fire marshal and his subordinates
shall each have the power to conduct investigations and
hearings and take testimony regarding fires and the causes
thereof, and compel the attendance of witnesses. The fees
of witnesses shall be paid upon certificates signed by the
officer before whom any witnesses shall have attended, and
shall be charged to the appropriation for the state fire mar
shal.
"(2) All investigations held by or under the direction of

the state fire marshal, or his subordinates, may, in his dis-
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cretioii, be private, and persons other than those required
to be present may be excluded from the place where such
investigation is held, and witnesses may be kept apart from
each other, and not allowed to communicate with each other
until they have been examined.
"(3) The state fire marshal and his subordinates may at

all reasonable hours in performance of their duties enter
upon and examine any building or premises where any fire
has occurred and other buildings or premises near the same,
and seize any evidence found as a result of such examina
tion which in the opinion of the officer finding the same may
be used in any criminal action which may result from such
examination or otherwise, and retain it for a reasonable
tinie or until it becomes an exhibit in the action."

In State ex rel. Syeneer v. Freedy, (1929) 198 Wis. 388,

an action of mandamus was brought against the state fire

marshal to compel him to permit the relator to examine the

papers and documents in his office relating to the investiga

tion of a certain fire. The supreme court, after quoting what
is now sec. 200.21 (2), relating to the privacy of the in
vestigations, stated as follows (p. 392):

"* * * The policy thus declared is certainly inconsist
ent with the idea that testimony so given may be inspected
by any one accused of the crime of arson as the result of
such investigation. It is manifest that this is where peti
tioner's contention will lead us, because if such testimony
as well as other information coming to the knowledge of the
state fire marshal is subject to public inspection, it is sub
ject to the inspection of the person who may be accused of
the crime of arson as the result of such investigation. One
accused of crime enjoys no right to an inspection of evi
dence relied upon by the public authorities for his convic
tion. Santry v. State, 67 Wis. 65, 30 N.W. 226; State ex rel.
Robertson v. Steele, 117 Minn. 384, 135 N.W. 1128. In view
of these considerations, the legislative purpose to permit
public inspection of papers and documents such as relator
seeks to inspect should plainly appear.
"The fact that these reports and testimony do not be

come public records likewise negatives the relator's right
for an inspection thereof under sec. 18.01, which in effect
provides that any person during office hours may examine
or copy anything required by law to be filed, deposited, or
kept in a public office. The writings and documents here
under discussion merely enable the state fire marshal to
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compile 'facts, statistics and circumstances' which he_ is
required to make a matter of record in his office and which
only is open to public inspection."

In the subsequent case of Gilbertson i'. State, (1981) 205
Wis. 168, a deputy state fire marshal had been adjudged in
contempt of court and the conviction was reversed by the
supreme court. It appeared that Gilbertson, the deputy fire
marshal, while testifying as a witness for the defendant in
a civil suit brought to recover upon a fire insurance policy,
refused to produce his notes of his investigation of the fire
when demanded by the plaintiff's attorney on cross-
examination. For this refusal he was held in contempt of

court.

The supreme coui't, after quoting from the decision in
State ex rel. Spencer v. Freedy, supra, stated that (pp.
171-2):

"* * * it follows as a necessary conclusion that the book
used by plaintiff in error was privileged and that he could
not be compelled to produce it upon a subpoena duces tecum,
in a civil action upon a policy of fire insurance. The statu
tory policy is directed not to the assistance of parties liti
gant but to the prevention and punishment of the crime of
arson."

The court held that Gilbertson had not waived the privi
lege by testifying on direct examination and then continued
(pp. 172-3):

"But aside from this it is clear to us that the privilege
was not subject to waiver by plaintiff in error. The privi
lege was not his, nor was the desirability of keeping secret
such notes as are here involved a matter for his determina
tion. It was the right of the State in the public interest to
keep such investigations secret. The legislative intent to
preserve this secrecy is clear. The discretion to keep secret
or to disclose such matters as may form the result of the
fire marshal's investigations or those of his deputies is
vested in the state fire marshal and not in the court or in
the deputies. See Bradley v. Mclntosh, 5 Out. Rep. 227. In
the absence of waiver by the state fire marshal, the court
should not merely refrain from compelling a disclosure by
the deputy; it should decline to permit a disclosure. In all
such situations as are here presented a choice must be made
between policies, each independently desirable, where the
enforcement of one will inevitably interfere with or wholly
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prevent the enforcement of the other. The desirability of
keeping secret such investigations as were made by the
plaintiff in error here has been established by legislative
mandate. The importance of producing relevant evidence in
aid of the ascertainment of the truth in litigated matters
cannot be questioned. One of these policies must yield in a
situation like this, and it is our conclusion that the right of
the State to preserve the secret is superior to that of the
litigant to compel its disclosure. The fact that the litigant
is thereby handicapped is an unfortunate but unavoidable
consequence. Not only are courts presented with the neces
sity of making such a choice, but with an extremely delicate
question concerning the relation between the courts and
other branches of the government. The plaintiff in error
was a subordinate acting under the orders of his superior
officer, the state fire marshal, in whorn, as we hold, is vested
discretion with respect to disclosures. Every effort within
reason should be made to avoid placing such a subordinate
in an embarrassing or difficult position, not only because this
leads to strained relations between the courts and other
departments, but because it tends to interfere with the dis
charge of his duties by the subordinate." (Italics supplied.)

The court then held that the proper procedure for a court
to follow when confronted with the question whether a

deputy fire marshal has been authorized to disclose the
results of his investigation, is to conduct a preliminary,
inquiry on its own motion (p. 174):

* * We recognize of course that the treatment of such
a situation is one presenting practical difficulties. Inasmuch
as it is our view that it is the duty of the court to prevent a
subordinate in the state fire marshal's department from
disclosing privileged evidence without a waiver from the
state fire marshal, it follows that the duty of the trial court
can only be discharged by ascertaining, on its otvn motion,
;upon a preliminary inquiry, the scope of the deputy fire
marshal's authoHty to disclose. If his authority to disclose
is so limited by the state fire marshal as to restrict or cut
off the right of cross-examination by the party against
whom his evidence is offered, then that party may object to
the admission of such evidence as the deputy is permitted
to give. Applied to the present situation, it was the right of
fhe plaintiff to insist that the deputy be not permitted to
refresh his recollection by the use of notes, unless these
notes, or such portions of them as were so used, were by
consent of his superior to be made available for use on
cross-examination." (Italics supplied.)
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There has been no change in the statute since the deci
sions in the above cases which would require any different
rule. Ch. 487, sec. 20, Laws 1933, did not change the sub
stance of the statute but merely renumbered it and made
a few minor verbal changes.

I come now to the answers to your questions. The first
question is answered in the negative. When the state fire
marshal or one of his deputies is subpoenaed to appear in
a civil action he must respond to the subpoena in order that
the court may examine him to find out whether he is (in the
case of a deputy) authorized by the state fire marshal to
disclose the result of his investigation either in whole or in
part, or (in the case of the state fire marshal) whether he
is willing to waive his privilege either wholly or in part.
The proper procedure for a deputy fire marshal who has
been subpoenaed is to consult with the state fire marshal to
determine whether the latter is willing to waive the privi
lege. If criminal proceedings have been completed, I see
no reason why the privilege should not be waived in most
cases. The necessity for secrecy no longer exists and in the
interest of doing justice between private litigants the
results of the investigation ought to be made available. The
claiming of a privilege for "state secrets" after the reason
for it has disappeared, or when no reason existed in the first
place, results in wholly unnecessary injustice to private
litigants. See VIII Wigmore, Evidence, (3rd ed. 1940)
§ 2378a.

With regard to your second question, I am of the opinion
that the privilege extends to everything which the fire mar
shal or his deputies learned about a fire in the course of
official investigation. This clearly applies to the notes taken
by the investigator, under the Gilhertson case, supra, but
under sec. 200.21 the investigation is not limited to the
examination of witnesses. Under subsec. (3) the fire mar

shal and his deputies are authorized to seize physical evi
dence found at the scene of the fire and such seizure is just
as much a part of the investigation as is the questioning of
witnesses. Applying the reasoning of the Gilhertson and
Spencer cases, supra, a deputy cannot be compelled to pro
duce evidence so seized or to testify about it or anything
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else learned in the course of his investigation without the
consent of the state fire marshal.

You will notice that the court said in the Gilbertson case

that a trial court should not merely refrain from compelling

a disclosure but should decline to permit it unless it is first
shown that the fire marshal has waived the privilege. There
fore, unless the fire marshal has given his express consent,
a deputy fire marshal under the circumstances must refuse
to answer any or all questions on either direct or cross-
examination. If the fire marshal has consented that the wit

ness testify orally without producing his notes, such a
limitation is evidently sanctioned by the supreme court but
under those circumstances the deputy may not use his notes
to refresh his recollection. The reason is that if he does use

his notes they should be available to the opposing counsel
for use in cross-examination and the refusal to produce the

notes under those circumstances would deprive the oppo
site party of the right of cross-examination. Gilbertson v.
State, supra.
The answer to your third question is that the deputy

should take with him to court any notes, diagrams and
physical evidence in his possession, which are called for by
a subpoena duces tecum, just as he must appear himself in
response to an ordinary subpoena. The court should then
hold a preliminary examination of the deputy to determine
whether or not the state fire marshal has consented that

such evidence be disclosed.

Your question relates to criminal as well as civil cases
and I should therefore point out that if the deputy is sub
poenaed to appear in behalf of the state in a criminal case
the privilege would not apply and the witness should an
swer all questions put to him by the district attorney and
produce all evidence which the district attorney requires
of him. This is because sec. 200.20 (1), Stats., requires the
state fire marshal to "furnish the prosecuting attorney the
names of all witnesses and all the information obtained by
him, including a copy of all testimony taken in the investi
gation." The purpose of the privilege is to keep secret the
state's evidence needed in a criminal prosecution. Obvi
ously this purpose does not apply when the criminal case
is on trial and the state desires to use the evidence.

WAP
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Soldiers, Sailors and Mannes—County Aid—In case of
need aid may be extended under sec. 45.10, Stats., to family
of honorably discharged soldier who has returned to and
presently is in the service of the United States army.

March 21, 1951.

JAMES H. LEVI,

Distinct Attorney,
Portage County.

You state a veteran from Stevens Point served with the

United States army from 1942 until 1945 when he was hon
orably discharged. The veteran entered private employ
ment and remained there until 1948 when he re-enlisted

in the army. He is now serving with the army in Korea. He
has a wife and four children living in Stevens Point and
because there was a change in the federal law relative to
payment of allotment and dependency checks which his
family had been receiving, such payments were temporarily
suspended. As a result, his family was in great need of aid
and applied to the Portage county veterans' service com
mission for assistance.

You also state that your veterans' service officer has been
advised by the Wisconsin department of veterans affairs
that the veteran and his family under the circumstances
above outlined are not entitled to rehabilitation aid under

sec. 45.35, Stats., since the purpose of that section is solely
to aid a returned soldier in regaining his status as a civilian.
You inquire whether the same restriction applies to

county aid for needy soldiers furnished under the supervi
sion of the county veterans' service commission under the
provisions of sees. 45.10 to 45.19.
In my opinion sec. 45.10 and the following sections are

not so restricted as the provisions of sec. 45.85. Sec. 45.10
(1) reads:

"Every county board shall annually levy, in addition to
all other taxes, a tax sufficient to carry out the purposes
of this section, such tax to be levied and collected as other
county taxes for the purpose of providing aid to needy
soldiers, sailors or marines, who performed honorable mili
tary or naval service for the United States in time of war.
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the needy wives, widows, minor and dependent children of
such deceased soldiers, sailors and marines, and the needy
parents of such soldiers, sailors or marines entitled to aid
under sections 45.10 to 45.19."

The foregoing section by its terms establishes only two
qualifications which must be met as a prerequisite to
obtaining aid. These are: (1) Need, and (2) honorable serv
ice in time of war.
There is nothing on the face of this statute to indicate

an intention to terminate assistance in case of need in the

event that the soldier has returned to service. Accordingly,
it would appear that aid may be granted under this section
on the basis of the facts set forth in your letter.
In my opinion the provision in the section quoted that

refers to the "wives * * * of such deceased soldiers" was

never intended to negative the power to grant assistance
to the family when the soldier is alive. Aid granted to the
family of a soldier is in fact aid granted to the soldier
himself.

RGT

Counties—Bonds—Deputy Sheriff—Where county traffic
patrolman is also a deputy sheriff not under civil service,
sheriff may require him to give bond under sec. 59.22 (2),
Stats., notwithstanding that he has given bond as traffic
patrolman under sec. 83.016 (3).

March 22, 1951,

William R. Glasow,
District Attorney,

Manitowoe County.

You have requested an opinion as to whether a bond
required of a traffic patrolman appointed by the county
board under sec. 83.016, Stats., is sufficient to meet the
requirements of sec. 59.22 (2) in case the traffic patrolman
is also a deputy sheriff.

Sec. 83.016 (1) provides that the county board may
appoint traffic patrolmen for the enforcement of laws relat-
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ing to highways or their use, or the maintenance of order
upon or near the highways. Sec. 83.016 (3) provides as
follows:

"Traffic patrolmen shall furnish bonds in a sum fixed by
the county board to indemnify the county for any and all
claims arising out of the performance of their duties. The
cost of said bonds shall be paid by the county."

This bond is intended to indemnify the county for such
liability as it may incur by reason of acts committed by
the highway patrolman in performing his duties as such,
i.e., enforcing laws relating to highways or their use or the
maintenance of order upon or near the highways. When
the statute was originally enacted there was no such lia
bility. 19 O.A.G. 628. Whether it now covers liability such
as is imposed on the county by sees. 85.095 and 270.58,
Stats., is not raised by your request and I express no opinion
thereon. At any rate it is clear that the sheriff is not an
obligee protected by the bond.

Sec. 59.22 (2), which applies to jailers and deputy sher
iffs not appointed under any civil service ordinance, pro
vides as follows:

"The sheriff may require his undersheriff, jailer and
every deputy who is not required by subsection (3) to fur
nish an official bond, before entering upon the duties of his
office, to execute and deliver to him a bond in such sum and
with such sureties as he may require, conditioned for the
faithful performance of his official duties; and every default
or misconduct of such undersheriff or deputy for which
the sheriff shall be liable shall be a breach of such boni"

The bond required by the foregoing subsection is one to
protect the sheriff, whereas the bond required under sec.
83.016 (3) is intended to protect the county. The sheriff
would obtain no protection from the bond of the traffic
patrolman for acts done as a deputy sheriff. Doubtless the
reason for appointing the patrolmen as deputy sheriffs is
to increase their police powers and enable them to pei'form
police duties in addition to those which traffic patrolmen
are authorized to perform. The sheriff is liable for miscon
duct of his undersheriff, jailers and deputies and the pur
pose of the bond required by sec. 59.22 (2) is to indemnify
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the sheriff for any such liability. See Sprague v. Brown,
(1876) 40 Wis. 612.
You are therefore advised that the sheriff is entitled to

require an additional bond under sec. 59.22 (2), Stats., not
withstanding that the deputy has already given a bond as
a traffic patrolman under sec. 83.016.
WAP

Water Pollution Committee—Powers—Interstate Waters
—Under sec. 144.53 (7), Stats., it is the duty of the com
mittee on water pollution to enter into agreements with
other states, subject to the approval of the governor, where
such agreements are necessary in carrying out the objec
tives of ch. 144.

Under sec. 144.53 (4) and (5) the water pollution com
mittee has the power to issue general and special orders
controlling pollution of interstate waters by Wisconsin
polluters.

Bill No. 288, S., 1951 legislature, is valid.

March 22, 1951.

The Honorable, the Senate.

By Resolution No. 12, S., the senate has requested the
attorney general for an opinion as to the validity and effect
of sec. 144.53 (7) of the statutes and the amendment
thereto proposed by Bill No. 288, S., the following questions
having been submitted:

1. Is the committee on water pollution required to enter
into agreements with other states, subject to the approval
of the governor, according to sec. 144.53 (7) of the statutes?

2. In the absence of such agreements can the committee
on water pollution under sees. 144.51 to 144.57 of the stat
utes lawfully make general or special orders controlling
pollution of any interstate streams or other interstate
waters or parts thereof?

3. If the answer to the preceding question 2 is "yes,"
then is the amendment to sec. 144.53 (7) of the statutes
proposed by Bill No. 288, S., valid?
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In answering the first question we quote the material
portion of sec. 144.53 (7) which reads as follows:

"144.53, It shall be the duty of the committee on
water pollution and it shall have power, jurisdiction and
authority:

"(7) To enter into agreements with the responsible
authorities of other states, subject to approval by the gov
ernor, relative to methods, means and measures to be em
ployed to control pollution of any interstate streams and
other waters and to carry out such agreement by appro
priate general and special orders. This power shall not be
deemed to extend to the modification of any agreement with
any other state concluded by direct legislative act, but,
unless otherwise expressly provided, this committee shall
be the agency for the enforcement of any such legislative
agreement."

The duty imposed by this provision must be considered
in the light of the circumstances to which it was intended
to be applied. It is elementary, of course, that it takes at
least two parties to make an agreement, and no agree
ment could be made without the consent of the other state
or states concerned. Moreover, there is no occasion for any
agreement if none is needed. For instance if, through its
water pollution control agency, the adjoining state is pro
ceeding the same as this state in securing the co-operation
of industries and municipalities in eliminating the dis
charge of untreated or inadequately treated sewage or
industrial wastes from interstate waters, there would be
no need for any formal agreement.
As illustrative of what is being done on a co-operative

basis in integrating the programs of the individual states
in this area short of formal agreements or compacts, atten
tion is called to a meeting which was held at La Crosse
on November 30, 1948, following a joint survey of part of
the Mississippi river by the Wisconsin committee on water
pollution in co-operation with the Iowa state department
of health and the Minnesota water pollution control com
mission. This meeting was arranged by the foregoing agen
cies of the three states and was attended by representatives
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of the Wisconsin state board of health, the state department
of health of Iowa, the Minnesota health department, the
Wisconsin committee on water pollution, the division of
water pollution control of the Minnesota health department,
the Wisconsin conservation department, the Minnesota de
partment of conservation, the Minneapolis-St. Paul sani
tary district, and by representatives of numerous munici
palities and industries located on both sides of the river, in
addition to representatives of the United States army corps
of engineers and the United. States public health service.

This meeting resulted in no formal compact or agreement
but a clean-up program was outlined calling for prepara
tion of comprehensive sewerage treatment plans and financ
ing programs based upon the objective of at least primary
treatment and chlorination of municipal sewage and equiv
alent treatment for industrial wastes to be followed by sec
ondary or further treatment facilities as rapidly as pos
sible thereafter in order to meet local requirements for
abatement of water pollution.

Since that time considerable progress has been made on
both sides of the river, although much yet remains to be
done.

One of the problems which must be kept in mind so far
as any enforceable interstate compact or agreement is
concerned is the limitation imposed upon the states by art.
I, sec. 10 of the United States constitution which provides
in part that:

"* * * No state shall, without the consent of Congress
* ♦ * enter into any agreement or compact with another
state * ♦ ♦

The constitution does not state when the consent of con
gress shall be given, whether it shall precede or may follow
the compact made, or whether it shall be express or may
be implied. In Virginia v. Tennessee, 148 U.S. 503, 521, it
was considered that consent might be subsequently given
where the agreement relates to a matter which could not
well be considered until its nature is fully developed. Other
cases holding that the consent of congi-ess may be given
after the agreement is made are Wharton v. Wise, 153 U.S.
155, 173, and State v. Joslin, 116 Kan. 615, 227 P. 543.
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However, the terms "compact" and "agreement" do not
apply to every possible compact or agreement between one
state and another for the validity of which the consent of
congress must be obtained, but the prohibition is directed to
the formation of any combination tending to the increase of
political power in the states which may encroach upon or
interfere with the just supremacy of the United States. Vir
ginia V. Tennessee, 148 U.S. 503, 518.

Consequently, it would be perfectly possible for the Wis
consin committee on water pollution to enter into an agree
ment with the proper authorities of another state, which
agi'eement would be limited to the appropriate exercise by
each state of its police powers over its own municipalities
or industries, without the necessity of congressional
approval.

Art. IX, sec. 1 of the Wisconsin constitution provides
in part:

"The state shall have concurrent jurisdiction on all riv
ers and lakes bordering on this state so far as such rivers
or lakes shall form a common boundary to the state and
any other state * *

There is, however, another very serious limitation upon
the scope of interstate agreements to abate water pollution
suggested by the case of State ex rel. Dyer et al. v. Sipis,
(W. Va. 1950) 58 S.E. 2d 766. Since this case is the only
one directly in point on the problem discussed in this opin
ion, we will take the liberty to comment upon it at some
length.
By reason of the geographical location of West Virginia

and other states in relation to the Ohio river and its tribu

taries, a movement was inaugui-ated as early as 1929, the
purpose of which was to promote a compact between the
several states whose territories, in whole or in part, were
drained by the Ohio river and its tributaries, for the pur
pose of abatement and prevention of the pollution thereof.
As a result of this movement, what is termed the Ohio River
Valley Water Sanitation Compact was prepared. The
approval of the congress of the United States under art. I,
sec. 10, of the United States constitution was later obtained.
To make effective this compact, the West Virginia legisla-
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ture enacted a statute approving, ratifying, adopting, and
enacting into law the agreement as entered into by Illinois,
Indiana, Kentucky, New York, Ohio, Pennsylvania, Ten
nessee and West Virginia.
The West Virginia members of the Ohio River Valley

Sanitation Commission brought a mandamus action against
the state auditor to compel him to honor a requisition for
the commission and the court held that the statute ratifying
the compact was invalid, since the state by entering into
the compact delegated to the commission in perpetuity a
substantial part of the state's police power, notwithstanding
a provision giving the commissioners from each state power
to veto any proposed project within their state. Moreover,
it was considered that the state legislature was without
power to create an obligation binding upon future legisla
tures to appropriate funds, as this would create a debt
prohibited by the state constitution.
Among other things the compact provided that the com

mission might hold hearings and issue orders against any
municipality, corporation, person or other entity discharg
ing sewage or industrial wastes into the Ohio river or its

tributaries and that any court of general jurisdiction or
any United States district court in any of the signatory
states should have jurisdiction, by mandamus, injunction,
specific performance or other remedy to enforce any such
order.

The court cited 1 Cooley, Constitutional Limitations (8
ed.) 436, to the effect that it is incumbent upon a state
legislature to adopt no irrepealable legislation and that:

* * No legislative body can so part with its powers by
any proceeding as not to be able to continue the exercise
of them. It can and should exercise them again and again,
so often as the public interests require. Such a body has
no power, even by contract, to control and embarrass its
legislative powers and duties. * * *" (p. 774)

The court also quoted with approval a portion of the
following statement from 11 Am. Jur., Constitutional
Law, §254:

"Inalienability.—It is a fundamental principle of consti
tutional law that in matters relating to the police power
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each successive legislature is of equal authority. A legi^
lative body cannot part with its right to exercise such
power: it inherently has authority to use the power again
and again, as often as the public interests may require.
Hence, one session or body of the legislature may not by
any contract with an individual restrain the power ot a
subsequent legislature to legislate for the public welfare.
The governmental power of self-protection cannot be con
tracted away. Neither can the exercise of rights granted
nor the use of property be withdrawn from the implied
liability to governmental regulation in particulars essential
to the preservation of the community from injury.
"The foregoing principles are embodied in the familiar

rule that the state cannot barter or bargain away the right
to use the police power or by any contract divest itseli of
the power to provide for acknowledged objects of legisla
tion falling within the domain of the police power. Accord
ingly the legislature cannot surrender or limit such pow
ers either by affirmative action or by inaction, or abridge
them by any grant, contract, or delegation whatsoever.
* * *

"As firmly established as the general rule is the corollary
that the discretion of the legislature cannot be parted with
any more than the power itself. Thus, the legislative author
ity cannot redelegate to anyone the ultimate right to deter
mine when, to what extent, and under what circumstances
the police power may properly be exercised in any given
case.

See also 16 C.J.S., Constitutional Law, §179, p. 549.
The court indicated, however, that to the extent the

sovereign power of the state could be reserved to it within
its borders, the state could and probably should co-operate
in the purposes which the commission was desired to pro
mote, but that in this instance the proposed legislation had
gone too far and surrendered too much.
Two of the justices joined in an able dissenting opinion

to the effect that the legislature had not exceeded its author
ity in the delegation of police power and that the act was
not an attempt to bind future legislatures, in perpetuity,
in the exercise of the state's police powers, nor as to mak
ing appropriations in aid of carrying out the purposes of
the compact so as to create any state indebtedness. The dis
senting opinion points out that the compact specifically pro
vided that it should not be construed to limit the power of
any signatory state and that it was further provided that
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the commission should not pledge the credit of any signa
tory state except by and with the authority of the legisla
ture thereof.

Following the majority opinion of the West Virginia
court for purposes of answering the question considered
here (but without wishing to be foreclosed from question
ing the correctness thereof should circumstances ever make
it incumbent upon us to do so) we would add that in exer
cising the authority which the committee on water pollu
tion now has under sec. 144.53 (7) care should be taken
not to set up any interstate agency or to confer either upon
such agency or to an agency of another state any authority
to exercise any portion of the police power of the state of
Wisconsin or to incur any public debt that might be in vio
lation of art. VIII, sec. 4, Wisconsin constitution.

II

It seems clear that the committee on water pollution
under sees. 144.51 to 144.57 inclusive may issue general or
special orders controlling pollution of interstate waters.

Sec. 144.53 (4) and (5) provides that it shall be the duty
of the committee on water pollution and it shall have power,
jurisdiction, and authority:

"(4) To issue general orders, and adopt rules and regu
lations applicable throughout the state for the installation,
use and operation of practicable and available systems,
methods and means for controlling the pollution of the sur
face waters of the state through industrial wastes, refuse
and other wastes. Such general orders, rules and regula
tions shall be issued only after an opportunity to be heard
thereon shall have been afforded to interested parties and
shall take effect as directed therein, which shall be not
less than thirty days after publication in the official state
paper.

"(5) To issue special orders directing particular owners
to secure such operating results toward the control of pol
lution of the surface waters as the committee may pre
scribe, within a specified time. Pending efforts to comply
with any order, the committee may permit continuance of
operations on such conditions as it may prescribe. If such
results are not secured in the specified time, the committee
may direct the owner to take certain steps, or to use or
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adopt designated systems, devices and methods Tor handl
ing industrial wastes, refuse and other wastes within a
specified time. Any such orders may be modified by subse
quent orders. The committee shall have the same power and
authority as has been conferred upon the state board of
health by section 144.04 with reference to ordering and
approving plans. Any presently outstanding orders of the
committee with reference to submission of plans are hereby
validated unless the same be vacated or set aside or modi
fied in proceedings for review commenced not later than
60 days after August 7, 1949."

Sec. 144.51 (1) defines "surface waters" to include all
lakes, rivers and water courses within the state. The waters
of the state within its territorial jurisdiction are described
in the boundaries of the state as set forth in that part of
art. II, sec. 1, Wisconsin constitution, reading as follows:

"* * * Beginning at the northeast corner of the state of
Illinois—that is to say, at a point in the center of Lake
Michigan where the line of forty-two degrees and thirty
minutes of north latitude crosses the same; thence running
with the boundary line of the state of Michigan, through
Lake Michigan, Green Bay, to the mouth of the Menomonie
river; thence up the channel of the said river to the Brule
river; thence up said last-mentioned river to Lake Brule;
thence along the southern shore of Lake Brule in a direct
line to the center of the channel between Middle and South
Islands, in the Lake of the Desert; thence in a direct line to
the head waters of the Montreal river, as marked upon the
survey made by Captain Cramm; thence down the main
channel of the Montreal river to the middle of Lake
Supeinor; thence through the center of Lake Superior to the
mouth of the St. Louis river; thence up the main channel
of said river to the first rapids in the same, above the
Indian village, according to Nichollet's map; thence due
south to the main branch of the river St. Croix; thence
down the main channel of said river to the Mississippi;
thence down the center of the main channel of that river
to the northwest corner of the state of Illinois; thence due
east with the northern boundary of the state of Illinois to
the place of beginning * *

Sec. 1.01, Stats., with certain exceptions not material
here, provides that the sovereignty and jurisdiction of this
state extends to all places within the boundaries thereof as
declared in the constitution. Attention is also called to sec.
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2.01 for a complete description of the boundaries of each
county. Where water boundaries are involved these extend
generally to the center of the channel or watercourse. See
also sec. 2.04 whereby counties on certain interstate waters
are given jurisdiction in common of all offenses committed
against the state on any part of said waters. This, of course,
is in accord with art. IX, sec. 1, Wisconsin constitution,
mentioned above, which provides that the state shall have
concurrent jurisdiction on all rivers and lakes bordering on
this state so far as such rivers or lakes form a common

boundary to the state and other states.
Presumably all Wisconsin municipalities against which

the water pollution committee might seek to invoke its
powers are located within the territorial boundaries of the
state as set forth in art. II, sec. 1 of the constitu
tion of Wisconsin, and should there, for instance, be some
industry located on interstate waters but partly within and
partly without the state, e.g., where it has a sewer outlet
extending beyond the center of the channel or watercourse,
it would seem that the water pollution committee would
have jurisdiction to exercise the state's police powers, since
it is to be assumed that the legislature intended the com
mittee to exercise the jurisdiction of the state to the full

extent thereof as contemplated by art. IX, sec. 1, Wisconsin
constitution. In any event it will be a rare case, if ever,
where the committee will be called upon to exercise juris
diction over a situation which is not wholly within the
state's boundaries as described in the constitution.

Ill

Bill No. 288, S., proposes to add the following language
to sec. 144.53 (7) between the first and second sentences
thereof:

"When agreement with responsible authorities of another
state is delayed or fails, the committee shall ascertain the
percentage of pollution contributed by said state and if said
pollution is so extensive as to make compliance of commit
tee orders in this state ineffectual, the time for compliance
in the locality affected shall be extended until a satisfactory
agreement is reached with said state."
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This provision, is undoubtedly valid. In the light of the
discussion above as to the present authority of the commit
tee when exercised within constitutional limits, the effect
of the amendment is to curtail existing powers of the com
mittee, This the legislature has the right to do. It could
abolish the committee entirely if it saw fit.

It might be pointed out, however, that if the purpose of
the amendment is to insure that the committee will not
arbitrarily and capriciously exercise its power by requir
ing Wisconsin municipalities or industries to refrain from
polluting interstate waters while the effect thereof would
be largely wasted because of continued gross pollution of
such water by municipalities or industries of other states,
there is existing machinery under ch. 144 for meeting the
situation.

Sec. 144.56 allows any interested party to petition the
committee for a review of the necessity for and reason
ableness of any order of the committee, and if aggrieved
by the refusal of the committee to modify or repeal its
order, the interested party may have a judicial review of
the determination of the committee in the manner provided
by ch. 227. Under sec. 227.20 the court may affirm the deci
sion of the committee or may reverse or modify it if the
substantial rights of the appellant have been prejudiced as
a result of the committee's action being contrary to consti
tutional rights or privileges, or in excess of the statutory
authority of the agency, or affected by other error of law,
or made upon unlawful procedure, or if unsupported by
substantial evidence, or if arbitrary or capricious.

Also the final judgment of the circuit court is subject
to appeal to the supreme court under sec. 227.21.

Moreover, it might be pointed out that under the pro
posed amendment an agreement with the adjoining state
is mandatory even though the polluter or polluters con
cerned in the adjoining state are under order from that
state similar to the order issued by our committee to Wis
consin polluters as to time limits and degree of abatement
required. Also the amendment contains the qualification "if
said pollution is so extensive as to make compliance of com
mittee orders in this state ineffectual." Who is to be the
judge of this? Presumably the committee, subject to the
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review and appeal procedure above described, and as
already pointed out this objection can readily be reached
under the existing statute. If the pollution from the adjoin
ing state were so extensive as to make compliance with
the committee's order in this state ineffectual, the court
would clearly have the right to vacate the order on appeal,
as it could well be argued that under such cii'cumstances
the order would be unsupported by substantial evidence and
would be arbitrary and capricious.
WHR

Department of Veterans Affairs—Housing—Board of
veterans affairs has authority to authorize amendment of
details of application for incentive grant of the Milwaukee
housing authority, so long as the sum originally requested
is not exceeded and the grant does not exceed 10 per cent
of the total cost of the project.

March 24, 1951.

Department of Veterans Affairs.

You state as follows:

"The Milwaukee Housing Authority, prior to March 1,
1950, filed an application with this department under the
provisions of Section 45.354 for an incentive grant in the
sum of $600,000 to be used in the construction of 600
family units of veterans' housing.
"Thereafter the Board of Veterans Aifairs issued a ten

tative commitment on the basis of such application, one
condition being that a rental of approximately $56 per
month per unit would be obtained. This estimated rental
was based on the cost of the so-called Berryland Project
which had been constructed at a gross cost of approxi
mately $8,926 per unit.
"However, rising costs now make it appear impossible

to achieve such a desirable construction cost. Present esti
mates are $11,200 per unit. If rentals in the desired bracket
are to be obtained, it would appear that a larger incentive
grant on the part of the state and a larger contribution
from the City of Milwaukee will be necessary.
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"Milwaukee now desires to amend its application so that
the number of units to be constructed will be reduced from
600 to 520 and the amount of the incentive grant per unit
will be increased to 10 per cent of the gross cost."

You inquire whether such an amendment to the applica
tion is proper and lawful under the controlling statutes of
the state of Wisconsin.

The applicable statutes read as follows:

"45.354 (1) To Whom Made. As state aid to assist in
providing housing for veterans and their families the
department shall, as provided in this section and such rules
and regulations not inconsistent therewith as it may pre
scribe, allot the funds appropriated by section 20.036 (12)
(c) for that purpose as incentive grants to county, city or
village housing authorities.
"(2) Application for and Determination, (a) The in

centive grant for the dwelling units of any project con
structed by a county, city or village housing authority, shall
not exceed 10 per cent of the total cost of the land, improve
ments and dwelling unit or units located thereon as deter
mined by the department, and actual payments of allot
ments shall be made at such time as the department shall
determine.
"(b) All allotments shall be made upon written applica

tion in form prescribed by the department.
"(3) Date of Application. No allotment shall be made

under this section unless an application therefor shall be
made to the department on or before March 1, 1950."

"20.036 (12) (c) From the veterans' housing trust fund
a sum sufficient, but not exceeding the limit prescribed for
such purposes under section 25.36, for incentive grants to
county, city or village housing authorities to assist such
housing authority in providing housing for veterans and
their families. Allotments from this appropriation shall not
exceed 10 per cent of the total cost to any such housing
authority of the land, improvements and dwelling units
located thereon as determined by the department. Actual
payments of allotments shall be at such times as said
department shall determine. All allotments shall be made
upon written application in form prescribed by the
department."

Pursuant to the directive to prescribe forms of applica
tion, the department, during the months of November and
December prepared its long form of application, form No.
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DVA No. 3006 (revised), ''Application for Veterans Hous
ing Incentive Grants. Section 45.354," which contained pro
visions for a detailed description of the project for which
a grant was requested.
When no applications had been received by January 1,

1950, and only two months remained in which such appli
cations should be filed, the director of the department of
veterans affairs took up with the loan advisory committee
the question of whether or not a short form of application
might be filed prior to the March 1, 1950 deadline which
would be sufficient for the purpose of complying with the
statutes, with the intention that the details might be filled
in at some time thereafter. The minutes of the meeting of
the loan advisory committee held January 13,1950 show the
following:

"The question of the statutory date, March 1, 1950, for
the filing of housing authority applications was discussed
by the committee. It was the committee recommendation
that the information necessary to be filed by that date
should in substance cover Part I of the present application,
Section 201 and Section 306, together with a brief descrip
tion of the project contemplated. It was recommended that
notation be made on the application that the department
reserve the right to require supporting statistical informa
tion should such information be deemed necessary."

This action was presented to the board of veterans
affairs at its meeting on January 20, 1950 and the follow
ing action was taken as shown by the minutes of that
meeting:

"Approval of Loan Advisory Committee minutes. The
minutes of the January 13, 1950 meeting of the Loan
Advisory Committee were read and discussed by the Board
with pai-ticular attention to the new simplified application
for incentive grants to housing authorities. The Director
had suggested this matter to the Loan Advisory Committee
since it was felt that some housing authorities would not
have the opportunity to present their complete applications
by the March 1, 1950 deadline specified in the law.

<«# * M!

"The motion was made by Mr. Orchard, seconded by Mr.
Clemens, and unanimously adopted that, if the Attorney
General shall rule that a letter of application is an adequate
application under the provisions of Chapter 627 in order to
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meet the deadline of housing authority application by
March 1, 1950, this department accept such letters of appli
cation as fulfilling the intent of the law as to March 1,
1950 deadline and that the department reserves to itself
the right and privilege of requesting additional and more
complete information from the housing authority before
making an allotment.
"Upon motion by Mr. Clemens, seconded by Dr. Weston,

the minutes of the Loan Advisory Committee meeting of
January 13, 1950 (See Exhibit 1—1950) were unanimously
adopted."

Thereafter the attorney general informed the department
of veterans affairs of his opinion that a letter of applica
tion was sufficient and some seven letters and short forms,
including the application of the Milwaukee housing author
ity, were filed pursuant to that ruling.
The foregoing statutes together with the appropriate

minutes of the board of veterans affairs are the only mat
ters which will control your action in the present case.

In my opinion, there is nothing in the statutes above
quoted which prescribes in any manner the details of the
application to be filed with the department. The statute
clearly indicates that the details of the application are
to be dictated by the department of veterans affairs.

Passing now to the minutes of the board of veterans
affairs of January 20, 1950, it is clear from those minutes
that the board in turn had determined to accept an applica
tion in general form and did not intend to require complete
details of the proposed project to be filed with the board
before March 1, 1950.
The application filed by the Milwaukee housing authority

applied for an incentive grant in the maximum sum of
$600,000, with the aid of which it then hoped to be able
to construct 600 family units of veterans' housing.
The question now is whether your board, in view of the

action taken at its January 20, 1950 meeting, may author
ize the Milwaukee housing authority to reduce the number
of family units which it proposes to build, and to increase
somewhat the amount of the incentive grant for each proj
ect while still remaining below the maximum of $600,000
originally applied for.
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In my opinion there is nothing in the statutes or any
prior board action which would prohibit the Milwaukee
housing authority from reducing the size of the grant
applied for. That is, if the Milwaukee housing authority
chooses to reduce its application to 520 units and should
request in support thereof an equivalent grant of $520,000,
there would be no material deviation from the original
application.

It is to be noted that the provisions of sec. 45.354 at no
time contained any limit of $10,000 upon the cost of a
family unit to be erected by a housing authority. The only
restriction in the statutes is that the grant may not exceed
10 per cent of the cost of the project. It would appear that
there is nothing in the statutes or in your prior action
which would prevent you at this time from honoring the
application for 10 per cent of the cost of the project as it is
ultimately determined, if you choose to do so, all subject to
the requirement that the total incentive grant cannot
exceed the sum originally requested of $600,000.
RGT

Counties—Exchange of Lands—Sec. 28.11 (2), Stats.,
does not authorize counties to acquire lands by exchange for
any other purpose than blocking out county forests.

March 27, 1951.

Allen C. Wittkopp,
District Attorney,

Florence County.

You state that your county board has by resolution
authorized the exchange of certain county lands located in
a restricted area for other lands owned by the United
States forestry service located in an unrestricted area. You
state that the purpose of the county in making such
exchange is to acquire unrestricted lands which it could
sell in order to place them back on the tax roll. You state
further that the exchange would also block out the forest
area of the United States government.



58 Opinions of the Attorney General

You ask the following questions:
What effect would the repeal of sec. 28.15 have with

respect to taking away authority from the county board to
make such a land exchange? Does the county have legal
authority to exchange county-owned land for national for
est timber, under the provisions of either sees. 75.35 or
59.07 (2)?

In my opinion the fact that sec. 28.15 as it existed in
the statutes of 1947 was repealed by ch. 474, Laws 1949,
does not affect the answer to your ultimate question, since
substantially similar powers were found in sec. 59.98 (2)
(b), Stats. 1947, renumbered by ch. 474, Laws 1949, to be
sec. 28.11 (2). Under the old sec. 28.15, Stats. 1947, the
county had no authority to make an exchange of land to
acquii*e lands for the purposes of sale. The only lands it
was authorized to acquire by said section were "lands
adapted to forestry purposes" for the purpose of blocking
out county-owned forest lands.
Under sec. 28.11 (2), which reads:

"28.11 The county board of any such county shall have
power:

<<« ^ «

"(2) To appropriate funds for the purchase, develop
ment, protection and maintenance of such forests and to
exchange other county-owned lands for the purpose of con
solidating and blocking county forest holdings."

the county continues to have such power.
This section is the only provision in the statutes authoriz

ing a county to exchange lands. This express grant of power
to exchange lands for the purpose of consolidating and
blocking county forest holdings by implication excludes
the existence of such power of exchange for any other
purpose. Expressio iinius est exclusio alterius.

Sec. 75.35 (4) to which you refer provides as follows:

"A municipality may purchase lands adjacent to tax
deeded lands in cases where the governing board of such
municipality determines that such purchase will improve
the salability of such tax deeded lands or will create access
to streets or highways for lands lacking such access."

There is nothing in the statement of facts which you
have submitted which would indicate that the lands the
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county desires to acquire by the proposed exchange are
adjacent to other tax deeded lands owned by the county
and will improve their salability.

Sec. 59.07 (2) provides:

"59.07 The county board of each county is empowered at
any legal meeting to:

"(2) Make such leases (including oil and gas leases),
contracts or other conveyances in relation to lands acquired
for public purposes as in their discretion are in the inter
est of the public welfare."

This section by its terms clearly refers only to conveyances
by the county and not to acquisition of lands by the county.

Accordingly, it is my opinion under the facts which you
have stated that the county has no power to effect the
proposed exchange.
ROT

Constitutional Law—Counties—Highways and Bridges—■
Private Roads—Proposed sec. 59.08 (35m) of the statutes
as set forth in substitute amendment No. 1, A., to Bill No,
291, A., 1951 session, concerning use of county highway
machinery for private purposes, does not meet constitu
tional objections raised in Heimerl v. Ozaukee County, 256
Wis. 151, which declared a similar statute, sec. 86.106,
unconstitutional.

March 27, 1951,

The Honorable, the Assembly.

Pursuant to Resolution No. 22, A., I make the following
reply. .

You have requested my opinion relative to the constitu
tionality of proposed statute, sec. 59.08 (35m). Substitute
amendment No. 1, A., to Bill No. 291, A., if enacted, would
create such section which would read as follows:

"59.08 (35m) contracts for work on private land
with county machinery. To operate or lease for opera
tion on privately owned lands within the county special
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types of county-owned highway or bridge building machin
ery not available in the county from other sources and only
in such cases where similar machinery to accomplish the
needed purpose is likewise unavailable in the county, on the
following terms and conditions:
"(a) That required maintenance and construction work

on the public highways of the county is not prejudiced
thereby;
"(b) The contract therefor shall provide for rates of

compensation equal to those charged or chargeable to the
state for like services or usage and require advancement of
funds sufficient to cover the total amount estimated to
become due for such service and usage of machinery on the
basis of such rates of compensation.
"(c) That the work be done for the construction, main

tenance or repair of roads connecting the main building site
of the property owner directly with the public highway."

You point out that a somewhat similar statute, sec.
86.106, was recently declared unconstitutional by the state
supreme court. {Heimerl v. Ozaukee County, (1949) 256
Wis. 151.) Sec. 86.106, Stats. 1947, reads as follows:

"86.106 Any town, city or village, by its governing body,
may enter into contracts to build, grade, drain, surface and
gravel private roads and driveways. Any county, by its
governing body, may enter into agreements with a munici
pality to perform for it any such work."

In its opinion in the Heimerl case the court, after point
ing out that the statute under consideration conferred an
unlimited and uncontrolled power upon the county to enter
into road building activities under private contract and to
advance public funds for use in performing such private
contracts, summarized its objections to sec. 86.106. as
follows:

"1. No limitation is made as to the necessity of ingress
and egress. The private driveways and roads may be con
structed and repaired solely for the pleasure and conveni
ence of the owner and to beautify his property. It is not
limited to the necessity of getting to or from the public
road. Public funds would be used for private purposes with
no direct or indirect benefit to the public.
"2. No structure is set up for charges and disbursements

so that all taxpayers may be equally protected. The Ozaukee
county board has set up a regular price structure for work
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to be done on any contract agreements; however, this is
not a requirement of the statute in question. Nothing in
the statute requires such a charge structure, and we can
not read such a requirement into it.
"3. No restriction is made as to those counties,

towns, cities, and villages where private road builders are
equipped to operate, as in the present case. Thus it com
petes with private persons and takes away from them the
opportunity for a livelihood or a right to work. The right
to engage in work is a property right. This property right
cannot be infringed upon." (pp. 160-161)

While there is nothing in the opinion to indicate that a
statute which specifically met all of these objections would
be held constitutional, it appears reasonably certain that
any statute which did not meet these objections would be
held invalid.

In my opinion there is serious question whether the pro
posed sec. 59.08 (35m) as drawn sufficiently meets the
specific objections laid down by the court.

First, while it is true that para, (c) of the proposed stat
ute states that the work must be done on roads directly
connecting the main building site of the property owner
with the public highway, the statute does not specifically
require that the road be necessary. This objection might be
obviated by specifying that the work can only be done for
the construction, maintenance or repair of roads necessary
to connect the main building site of the property owner
directly with the public highway.

Second, the bill seeks to overcome the objections raised
in paragraph 2 above by providing that the rate of com
pensation shall equal that charged the state for like seiw-
ices and that funds sufficient to cover the total estimated

amount of the work be advanced. In the Heimerl case the

court pointed out that: "Even if the county highway depart
ment required payment of every item properly chargeable
for work done by authority of the resolution and without
any ultimate cost to the county * * * until it received com
pensation from the city, village, or town, it would have the
taxpayers' money invested in the work * * (p. 158)
In the event that the actual cost of construction exceeded

the estimated cost which had been paid, to that extent tax



62 Opinions of the Attorney General

monies would be used in the project in violation of the rule
laid down by the court in the quoted statement.

Third, the bill seeks to overcome the objections of para
graph 3 by providing that the contracts in question may be
made only where highway or bridge building machinery is
not available in the county from other than county-owned
sources. In my opinion this provision does not answer the
objection raised by the court. There might well be private
equipment available in another county but a short distance
away.

I conclude that the proposed statute has not sufficiently
met the specific objections raised by the court to sec. 86.106,
Stats. 1947, as set forth in the Heimerl case.
REB

RGT

Schools and School Districts—Union Free High School—
County school committee does not have power to create
union high school districts without approval of plats
required by sec. 40.64 (1), Stats.

It cannot safely be assumed that a union high school dis
trict has been created by order of a county school commit
tee until a certificate of establishment has been issued by
the state superintendent of public instruction under sec.
40.64 (4) (c).

March 29, 1951.

Department of Public Instruction.

You have asked my opinion on the following questions:
1. Does sec. 40.803 (4) (b) vest the county school com

mittees with power to create union free high school dis
tricts without prior approval of plats as required by sec.
40.64 (1), Stats.?

2. Does a union free high school district created by order
of a county school committee have authority to operate a
high school without the issuance of a certificate of estab
lishment by the state superintendent as required by sec.
40.64 (4) (c), Stats.?
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Sec. 40.303 (4) (b) provides in part:

"(4) The county school committee shall:

"(b) Have the power, upon the petition of an elector of
the county or upon its own motion, to order the creation,
alteration, consolidation or dissolution of school districts
within the county, subject to the referendum provisions of
subsection (8) but all orders of the county school commit
tee providing for the reorganization of school districts shall
not take effect until the end of the school year except those
involving one or less school districts. * * (The balance of
the subsection covers procedural matters.)

Sec. 40.64 (1) provides:

"A high school district may be established in any con
tiguous compact territory with an assessed valuation of
$1,250,000 or more, and the plat of the territory to be
included in the proposed district approved by the state
superintendent of public instruction. A high school district
or a consolidated free high school district may also be estab
lished in any township comprising only island territory.
The clerks of each governmental subdivision affected by the
establishment of such district shall submit jointly a plat of
the territory proposed to be included therein. No election
shall be held in such territory unless the state superin
tendent of public instruction has approved such plat."

Sec. 40.64 (4) provides:

"(a) In case the proposed district contains a village or
villages, a city or cities, the election for the village or vil
lages, a city or cities shall be in the village or villages,
city or cities. The election for the town territory may be
held in the village or villages, city or cities or at any other
convenient place. The election for the village or villages,
city or cities shall be conducted, and the votes canvassed in
the manner provided for village or city elections; and the
election for the town territory shall be conducted and the
votes canvassed in the manner provided for town elections.
If the outlying territory is in more than one town, the
election for the part in each town shall be conducted
separately.
" (b) The ballots shall be provided by the clerks and shall

be so printed as to plainly indicate how the electors may
vote. The proposal shall not be deemed adopted unless a ma
jority of the electors voting in the territory outside of the
village or villages, city or cities and a majority of the elect-
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ors voting in the village or villages, citj^ or cities shall vote
for the high school district.
"(c) The result of the election shall be certified at once

by the election officers to the clerk or clerks of the village
or villages, city or cities; and if the proposal be adopted, the
result shall be so certified to the state superintendent by the
village clerk or village clerks, city clerk or city clerks,
within 6 days after the election. If the proposal meets
the approval of the state superintendent, he shall issue a
certificate of establishment of a high school district in said
territory."

While both of your questions reduce themselves to the
ultimate question of whether or not the passage of sec.
40.303 (4) (b) effects a repeal of the various provisions
of sec. 40.64, the considerations involved are slightly differ
ent and after a preliminary discussion the questions will be
considered separately.

Since sec. 40.64 was not expressly repealed, it must be
assumed the legislature intended that it should continue in
full force and effect insofar as it could be harmonized with

the provisions of the new statute, sec. 40.303 (4) (b).
Implied repeals are not favored in law. Pahst Coiyoration
V, City of Milwaukee, 190 Wis. 349, 45 A.L.R. 1164. How
ever, if the legislature did intend by the passage of the lat
ter law to repeal the former, effect must be given to that
intent. Koepp v. National Enameling and Stamping Co., 151
Wis. 302, 139 N.W. 179. The history of a bill may properly
be referred to for the purpose of determining the ultimate
legislative intent. Peterson v. Widule, 157 Wis. 641, 147
N.W. 966.

Sec. 40.303 (4) (b) was created in its present form by
ch. 501, Laws 1949. It was initially introduced in the legis
lature as Bill No. 284, A. In this bill the provision in ques
tion read in part as follows: "(b) Have the sole power."
When the bill reached the senate, substitute amendment No.

1, S., replaced the original bill and with various amend
ments finally became ch. 501, Laws 1949. Substitute amend
ment No. 1, S., as originally drawn used the same language
"have the sole power." By amendment No. 7, S., to substi
tute amendment No. 1, S., which amendment was adopted,
the word "sole" was stricken. Further, the original bill No.
284, A., proposed to repeal in its entirety sec. 40.30, whicli
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section confers various supervisory powers upon the state
superintendent of public instruction. This proposal was
also eliminated by substitute amendment No. 1, S.
The foregoing is the only evidence I have been able to

find on the question of whether the legislature intended by
the passage of sec. 40.303 (4) (b) to remove all supervisory
powers of the state superintendent of public instruction
over activities of the county school committee. It is my opin
ion that had the word "sole" been left in the statutes the

logical conclusion would be that the legislature intended to
exempt the county school committee from any other super
visory control. Conversely, it is my opinion that the fact
that the word was consciously stricken evidences an intent
that both sees. 40.803 and 40.64 must be given effect inso
far as that is possible.

Passing now to the specific question, it would appear that
there is no necessary conflict between sees. 40.303 (4) (b)
and 40.64 (1). Hence any school district established or
altered by the county school committee is subject to the
requirements of the latter subsection that it have a valua
tion of $1,250,000 and that the plat be approved by the
state superintendent of public instruction.
The problems raised by your second question are some

what more difficult to answer for the reason that para
graphs (2), (3), and (4), of sec. 40.64 refer to an entirely
different type of election or referendum than is provided
under the provisions of sec. 40.303, and the certificate of
establishment referred to in para. (4) (c) appears as the
final step under the old method of holding elections. While
this question cannot be disposed of with certainty, it is my
opinion that it cannot safely be assumed that a high school
district has been established unless a certificate of estab

lishment has been issued upon the approval of the state

superintendent of public instruction. Ultimate resolution of
these uncertainties is, of course, the province of the leg
islature.

VWT

ROT
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Taxation—Motor Carriers—Mail Trucks—Sec. 194.05,
Stats., construed as applied to typical factual situations.
Opinion in 39 O.A.G. 484 reviewed and clarified.

March 29, 1951.

Public Service Commission of Wisconsin.

You set forth a number of examples of typical factual
situations involving transportation operations which you
state you have heretofore regarded as "exempt from regu
lation" by your commission under ch. 194, Stats., by reason
of sec. 194.05, which reads as follows:

"(1) This chapter shall not apply to motor vehicles
owned by the United States, any state, or any political sub
division thereof.
"(2) The provisions of this chapter shall not authorize

the fixing of any rates, charges or regulations respecting
the transportation of United States mails."

The situations are these:

(1) Where a truck used primarily to carry mail is also
used on the same trip to carry newspapers for hire which
are distributed along the route, a certificate or license of
authority is not required to authorize the carrier to carry
the United States mail, but is required to authorize the car
rier to transport the newspapers.
(2) Where a truck is used to carry mail and passengers

for hire, no authority is required to carry the mail, but
authority is required to carry passengers.
(3) In some instances a truck is used exclusively to carry

the United States mail, and in that event it is considered by
your commission that such operation is wholly exempt from
all requirements of ch. 194.
You address my attention to the opinion published in 39

O.A.G. 484 to the motor vehicle department on November
27, 1950, which states in substance that privately owned
and operated motor vehicles used exclusively to transport
the United States mail ai-e subject to the weight or mileage
taxes imposed by sees. 194.48 and 194.49. You ask my opin
ion as to whether the above cited opinion conflicts with the
administrative interpretation placed upon sec. 194.05, as
applied to the factual situations set forth above.
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The opinion to the motor vehicle department assumes
that the question there involved is limited to vehicles not
owned by the United States. The factual situations set
forth in your request do not state who the owners of the
vehicles are, but I assume you are speaking of privately
owned vehicles because of the mixed cargo. (If the vehicles
were transporting newspapers or passengers along with
mail, it is unlikely that they would be owned by the United
States government.)
In my opinion, there is no conflict between the opinion

reported at 39 O.A.G. 484 and your administrative inter
pretation of sec. 194.05.
The fees and taxes which the motor vehicle department

collects under chs. 85 and 194 are based in part upon the
category or class of carrier involved. The classification of
carriers as common, contract or private is a necessary inci
dent to the regulatory powers your commission exercises.
If a carrier is engaged in the transportation of property or
passengers and does not fall within the exemptions enum
erated in sec. 194.47, in effect, you make a determination
of the character of its operations upon the application for
whatever type of authority its operations require. Then,
when the carrier applies to the motor vehicle department
for its registration plates under sec. 85.01, its liability for
the so-called weight or mileage taxes under ch. 194 is deter
mined by the motor vehicle department upon the basis of
the carrier's classification. If it is a common, contract, or
private carrier within the meaning of ch. 194, and is not
exempt under sees. 194.47 or 194.05, the motor vehicle
department collects the proper permit fee according to the
schedule set forth in sec. 194.04, at the time of registration.
Investigation discloses that following receipt of the opin
ion in 39 O.A.G. 484, the motor vehicle department was of
the impression that it was an absolute condition precedent
to have the class of carriage (common, contract or private)
determined by your commission to enable that department
to arrive at the proper total of fees and taxes to be col
lected. That is not true in every case, since the exemption
of the transportation of United States mail from, regula
tion by your commission obviates the necessity of deter
mining such classification in such circumstance. The car-
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rier, in such instance, is not liable for the permit fee. The
motor vehicle department wiil be required, however, to col
lect the registration fee provided for under sec. 85.01, and
the weight or mileage tax imposed by sees. 194.48 and
194.49.

In summary, using the above examples in the same
sequence, the effect of this opinion will be as follows:
(1) The public service commission should not require an

operating authority of the carrier with respect to the trans
portation of United States mail; the public service commis
sion should require an operating authority with respect to
the transportation of newspapers for hire; the motor
vehicle department should collect the registration fee and
the weight or mileage tax for the entire operation, i.e., for
both the transportation of the mail and for the transporta
tion of the newspapers; the motor vehicle department
should collect the applicable permit fee for the transporta
tion of the newspapers. This will vary in amount, depend
ing upon whether it is common, contract or private carriage.
(2) The public service commission should not require an

operating authority of the carrier with respect to the trans
portation of the United States mail; it should require an
operating authority with respect to the transportation of
passengers for hire; the motor vehicle department should
collect the registration fee and the weight or mileage tax
for the entire operation, i.e., for both the transportation of
mail and passengers; the motor vehicle department should
collect the applicable pennit fee for the transportation of
the passengers. This will vary in amount, again depending
upon whether it is common, contract or private carriage.
(3) The public service commission has no interest what

soever in the operations described in the third factual situa
tion. The motor vehicle department should collect the regis
tration fee under ch. 85, Stats., and the weight or mileage
taxes imposed by sees. 194.48 and 194.49. The carrier,
regardless of whether it be common, contract or private
carriage, is not liable for permit fees.
So that there may be no further ambiguity about the

situations intended to be covered in this opinion and in 39
O.A.G. 484, I again state that both opinions assume the
vehicles in question are privately owned. Where the vehicle
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is owned by the federal government, neither your commis
sion nor the motor vehicle department is concerned with
the transportation of the United States mail in such vehicle.
Sec. 194.05 (1).
SGH

Counties—County Board—Powers—County board does
not possess authority to provide parking lot on county
courthouse grounds or other property owned by the county,
limited to the use of the county board members alone, no
express authority being granted by sees. 59.07 and 59.68,
Stats., and such restriction not appearing to be in the inter
est of general public welfare or convenience.

March 29, 1951.

William R. Glasow,

District Attorney,
Manitowoc County.

You have requested my opinion as to whether the county
board has the power to provide free parking space for
county board members on the courthouse grounds and on
property owned by the county.
In 22 O.A.G. 404 (1933) which you cite, it is stated that

the county board has control over courthouse grounds by
authority under sec. 59.07 (1), (2), (4) and (6). There is
no restriction in the statute governing courthouse construc
tion, sec. 59.68, which prohibits space on courthouse
grounds being used for the parking of vehicles. As a matter
of fact, a number of counties have allotted space for this
purpose, usually restricting all or part of it to emergency
vehicles.

General rules of law on this subject are found in McQuil-
lin on Municipal Corporations, 3rd ed., Vol. 7, pp. 685-688.
It is there stated that a municipal corporation has the
power to regulate the time, place and manner of parking
in streets and public places. Municipal competency in this
respect is sometimes granted as a specific power, but is in
any event sustainable as a police power. Parking ordi-
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nances, however, in order to be valid must be uniform in
operation, reasonable and not oppressive or discriminatory.
Distinctions must be germane to legitimate regulation. See
also the opinion of the attorney general, swpra, as to the
powers of the county board relative to public welfare.
As you present the problem, parking would be limited

to county board members alone and not open to the general
public having business at the courthouse. While this law
might be useful to the county board members, it would
seem to be more for the personal convenience of individual
members and therefore discriminatory and not in the inter
est of the general public welfare or convenience. It is there
fore my opinion that your county board does not possess

authority to provide and restrict such parking lots as it
has proposed.
REB
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Constitution—Legislature—Apportionment—Art. IV, sec.
3, Wis. Const., requires apportionment to be based upon the
federal census.

April 2, 1951.

Earl Sachse, Executive Secretai^j,
Legislative Council.

The joint legislative committee on reapportionmeiit has
raised the question of whether the provisions of art. IV,
sec. 3, Wis. Const., require that the apportionment be
based upon the federal census figures, or whether that sec
tion permits the legislature to use some other census
statistics.

Art. IV, sec. 3, provides:

"At their first session after each enumeration made by
the authority of the United States, the legislature shall ap
portion and district anew the members of the senate and
assembly, according to the number of inhabitants, exclud
ing Indians not taxed, soldiers, and officers of the United
States army and navy."

In presenting the above question for an official opinion
from this department, you call attention to the fact that
early in Wisconsin history the state took a census every 10

years, the dates falling on the years ending in "5," and that
originally the state constitution provided for apportion
ment after each census taken by either the state or federal
government but that the provision for a state census was
eliminated in 1909 (See 1907 Joint Resolution No. 30; 1909
Joint Resolution No. 55; ch. 478, Laws 1909; and vote
thereon November 1910).

Prior to this amendment, art. IV, sec. 3, read:

"The legislature shall provide by law for an enumeration
of the inhabitants of the state in the year one thousand
eight hundred and fifty-five, and at the end of every ten
years thereafter; and at their first session after such
enumeration, and also after each enumeration made by the
authority of the United States, the legislature shall appor
tion and district anew the members of the senate and as
sembly, according to the number of inhabitants, excluding
Indians not taxed, and soldiers and officers of the United
States army and navy."
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While the precise question here raised does not seem to
have been passed upon, it appears to have been generally
assumed that the federal census figures are controlling, par
ticularly since the amendment, and indeed it would be diffi
cult, if not impossible, to determine what figures are to
control other than those provided by the federal census.
Even prior to the amendment and in 1892 in State ex rel.

Attorney General v. Cunningham, 81 Wis. 440, at p. 470,
Justice Orton said:

"The complaint informs the court, in substance, that the
legislature of 1891, in attempting by said act to apportion
and district anew the members of the senate and assembly,
according to the enumeration of the yovulation of the state
by the United States census of 1890, did so in violation of
the restrictions contained in sees. 3-5, art. IV, of the con
stitution of this state, in the following particulars, viz.:"

It might also be noted that in this case the court held that
the restrictions in art. IV, sec. 3, upon the power of the
legislature to make an apportionment are mandatory and
not merely directory.
In State ex rel. Lamb v. Cunningham, (1892) 83 Wis. 90,

the court made it clear that under art. IV, sec. 3, an appor
tionment must be made according to the number of inhabi
tants as shown by the last federal or state census and that
the legislature could not act on the theory that certain
counties contained more or fewer inhabitants than such
census shows; nor can the standard of population be dis
regarded and the apportionment be based upon considera
tions as to the wealth of certain localities, the character of
their population and business interests, or differences in
the rapidity of the increase of the population.
In other words, the sole standard is prescribed in the

constitution itself, and since the reference to a state census
has been eliminated from art. IV, sec. 3, subsequent to the
date of the above case so as to make the only yardstick that
referred to by the words "after each enumeration made by
authority of the United States," such enumeration or census
should be deemed as controlling even though the language
is open to the technical argument that it refers to the time
of making the apportionment rather than to the method
to be followed in counting the inhabitants.
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It is inconceivable that the manner or method of count
ing the inhabitants was intended to be left wide open to be
exercised in such a way as might suit the passing legisla
tive fancy, and it should be noted that the former wording
of the section as it existed at the time of the Lamb case,
swpra, was open to the same interpretation as it is today
on computation of population, since the words "after such
enumeration" could conceivably be argued to apply to the
time of the apportionment rather than the method. At no
time either before or since the amendment has the section
provided specifically that the number of inhabitants is to
be computed on the basis of either the federal or state cen
sus, yet no one seems ever to have considered that the ques
tion was an open one, and indeed there would be little point
in referring to the federal census if it were not intended to
be used in determining population but were merely intended
to fix the time when the duty to reapportion is imposed
upon the legislature.
In State ex rel. Bowman v. Dammann, (1932) 209 Wis.

21, the supreme court upheld the reapportionment made
by ch. 27, Laws of Special Session 1931, from which it is
apparent that the legislature acted upon the basis of popu
lation as described by "the last census." See sec. 4.04 (2).
Reference was also made to this in the case of State ex rel.
Martin v. Zimmerman, (1945) 249 Wis. 101, 103, where
the court said:

"At a special session of the 1931 legislature, the assembly
and senatorial districts were apportioned on the basis of
the 1930 census by ch. 27, of the special session, published
February 8, 1932. Since the census of 1940, no apportion
ment has been made by the legislature of the assembly and
senatorial districts."

In view of the long standing application of the language
of the section in question by both the courts and the legis
lature, the suggestion of any other approach to the deter
mination of population different from that provided by the
said census comes as somewhat of a shock at this late day
and should not be supplied by implication.
WHR
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Counties — Public Assistance — Hospital Care — The
charges which may be made against a county under sec.
49.02 (5), Stats., in the absence of authorization by the
county, are limited to the reasonable value of emergency
services for which prior authorization could not be ob
tained without delay likely to injure the patient. The ex
tent of permissible treatment and the amount of permissible
charges will need to be determined on the basis of the facts
in each case.

April 2, 1951.

George W. Peterson,

District Attorney,
Polk County.

You have asked several questions with respect to a
county's liability for hospital treatment under sec. 49.02
reading in part:

"(5)* * * the municipality or county shall be liable for
the hospitalization of and care rendered by a physician and
surgeon to a person entitled to relief under this chapter,
without previously authorizing the same, when, in the rea
sonable opinion of a physician, immediate and indispens
able care or hospitalization is required, and prior authori
zation therefor cannot be obtained without delay likely to
injure the patient. There shall be no liability for such care
or hospitalization beyond what is reasonably required by
the circumstances of the case, and liability shall not attach
unless, within 48 hours after furnishing the first care or
hospitalization of the patient, written notices by the attend
ing physician and by the hospital be mailed or delivered to
the official or agency designated in accordance with this
section, reciting the name and address of the patient, so
far as known, and the nature of the illness or injury, and
the probable duration of necessary treatment and hospitali
zation. * * *"

In the absence of a statute creating liability on the part
of a county, no one providing hospital or medical care for
an indigent person can recover from the county in the ab
sence of a contract. St. Joseph's Hospital v. Withee, 209
Wis. 424, 425, 245 N.W. 128. As pointed out in that case:
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"The law, as pointed out in Patrick v. Baldtvin, 109 Wis.
342, 85 N.W. 274, does not permit_ a private party, at the
expense of the town, to aid or relieve an indigent person
without a contract to that effect existing between him and
the^ town. * * *"

Where liability is created by statute such as the one
above quoted in the absence of a contract, the liability
arises only where the conditions of a statute are strictly
met. The court stated in Carthaus v. Ozaukee County, 236
Wis. 438, 443-444;

statute, calculated to enable one in an emer
gency of this character to secure temporary assistance,
does prescribe conditions that must be complied with in
order to charge the liability upon a community. Serious de
parture from regulations laid down by the legislature would
open the door to a considerable abuse, for, as already
pointed out, many people do not find it convenient to pay
their honest debts. 'The liability of towns to suppoi't poor
persons is founded upon and limited by statute, and is not
to be enlarged or modified by any supposed moi'al obliga
tion.' Smith V. Colerain (Mass.), 9 Met. 492; Patrick v.
Baldivin, 109 Wis. 342, 349, 85 N.W. 274, 53 L. R. A. 613."

As pointed out in the opinion in 39 O.A.G. 75, sec. 49.02
(5) imposes a number of conditions which must be met
before any liability arises in the absence of a contract with
the municipality or county sought to be charged. That opin
ion dealt with two of the conditions which must be met be
fore the county could be charged. One of the conditions was
that the care must be "rendered * * * to a person entitled
to relief under this chapter." It was pointed out that the
question whether a person falls within that category is
one which must be determined upon the facts of each case.
A claimant may not determine that question for himself.

It was also pointed out in that opinion that the county's
liability under the foregoing statute, in the absence of con
tract, is for "immediate and indispensable care or hospitali-
zation" for which "prior authorization * * * cannot be
obtained without delay likely to injure the patient." The
statute further limits the liability to such care or hospitali-
zation as is reasonably required by the circumstances of
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the case. In the light of these general principles your ques

tions will be taken up in sequence. You have asked:

"(1) An old-age assistance recipient was injured in an
automobile accident and taken to this 'higher rate' hospital.
It is estimated she will have to be in a hospital 8 to 10
weeks. The hospital served notice under Section 49.02 (5).
Is it possible the Welfare Department can require removal,
as soon as the patient is able, to a 'lower rate' hospital, or
does this section give the hospital in an emergency situa
tion the right to treat the patient till he is well?"

Statutes imposing a liability on the public may not be ex

tended beyond their terms by construction not clearly mani

fested by their tei-ms. Care given a patient after he could
reasonably be removed to a dilferent place without injury
would hardly seem to be emergency care for which liability
could be imposed upon the county without contract. In

specific answer to your question, the statute does not give

the hospital the right to treat the patient at the county's
expense, in the absence of the county's consent, beyond the

period of the emergency.

"(2) Is the Welfare Department governed by the rates
of the hospital in question (1) if the patient remains there
the 8-10 weeks, or may they set what they deem to be a just
amount as indicated in paragraph (1) page 680 of Car-
thaus vs. County of Ozaukee, 236 W 438?"

Since the statute does not specify how the rate at which
the county must pay is to be determined, recovery must
presumably be on a quantum meruit basis. The reasonable

value of the services would probably be in most cases the
rate at which the hospital charges others for similar ser

vices. The question what is the reasonable value of the
services is one of fact which must be determined under the
circumstances of each case.

"(3) If a doctor has his office and home in one town but
is connected with a hospital in another town where he
keeps his patients, is he permitted, in the care of patients
the county is liable for, to charge mileage to and from the
hospital ?"
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The statute contains no express authorization to charge
a county for mileage. If such a charge is made, it would
have to be represented in the fee set for reasonable value
of the services. In the case of emergency care which is
chargeable against the county under the statute on the
basis that "prior authorization therefor cannot be ob
tained," there would seem to be no basis for including mile
age for a doctor's travel from another town unless the

emergency could not be met by medical and hospital care
in the same locality. If the circumstances of the particular
emergency do not permit treatment without travel by a
doctor, the question of mileage would also have to be de
termined as a fact as an element of reasonable value of the
necessary emergency service, in the absence of a contract.

"(4) To what extent can the county control the choice of
doctors and hospitals for the persons they are chargeable
with in case of sickness and hospitalization by those
persons?"

The county cannot control choice of doctors and hospitals
entitled to give treatment under sec. 49.02 (5), because
the whole basis of the liability is that the treatment is given
because immediate and indispensable care is required and
there is no time to procure authorization without injury to
the patient. If there is any time to consult the county, the
case would not be within the statute and no liability could
be imposed on the county without contract. That is likewise
true of care given after the emergency has passed. In either
of such cases there is no liability except by agreement, and
the county may select doctors and hospitals within the
scope of its authority to contract.

All of these questions involve factual determinations
which may vary with differences in circumstances so that
the foregoing answers can, at best, furnish only general
guidance.
BL
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Public Assistance—Wisconsin General Hospital—^Under
sees. 142.02 and 142.04, Stats., county judge may not com
mit afflicted person to Wisconsin general hospital unless
such person has legal settlement in the county. Where per
son is receiving aid to dependent children, supplementary
aid for hospitalization and medical care is available under
sees. 49.19 (5) and 49.40, and not under general relief, sees.
49.02 (5) or 49.17.

April 2, 1951.

John G. Bartholomew,

District Attorney,
Pepin County.

You request my opinion on a question based upon the fol
lowing facts: A person receiving aid to dependent children
in Pepin county is desperately in need of medical treatment
available only at Wisconsin general hospital or some other
institution outside your county. The Pepin county welfare
department believes this person has legal settlement in
another county, but the welfare department and county
judge of that county have refused to make the commitment,
alleging that the person has no legal settlement there. In
1948 the county judge of the other county sent this person
to Wisconsin general hospital for treatment of the physical
disability which has now recurred, but failed to make a
finding as to legal settlement.
You inquire whether Pepin county may send such person

to Wisconsin general hospital under the provisions of sees.
142.02 and 142.04, Stats., and try the question of legal
settlement after assistance has been given.

This question must be answered in the negative.
Sec. 142.02, Stats., relating to admission of needy,

crippled or ailing persons to Wisconsin general hospital
reads as follows:

"When the case of such person shall come to the notice
of a sheriff, county supervisor, town clerk, health officer,
health nurse, poor commissioner, policeman, physician or
surgeon, or any public official, he shall and any teacher,
priest or minister may, file with the county judge of the
county wherein such afflicted person has a legal settlement
an application for such treatment at such hospital."
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Prior to ch. 537, Laws 1927, applications for treatment
at Wisconsin general hospital under the statute quoted were
made to the county judge where the person had residence.
Since the effective date of the 1927 amendment, substitut
ing "legal settlement" in place of "residence" as a condition
of application for treatment, it has been clear that the
county judge of no other county has jurisdiction to order
hospitalization and care at the general hospital. 16 O.A.G.
618; 21 O.A.G, 846. Sec. 1*42.04, pertaining to the findings

and order of the county court, declares that "if the court
shall be satisfied that the required facts exist," and if it
does "find the required facts," treatment may be ordered;
otherwise, not. The "required facts" are those showing the
afflicted person has legal settlement in the county, is in
need of treatment at such hospital and has no means of
paying for proper treatment. 22 O.A.G. 894.

It seems likely that the order of the court in 1948 com
mitting the person in question to Wisconsin general hospital
without a finding of legal settlement is void. The powers
of the county judge are expressly limited by the sections
cited, and unless the prescribed statutory conditions are
observed, the judge acquires no jurisdiction to make the
commitment. See Estate of Anson, 177 Wis. 441, 443.

Hospitalization and medical care for this person cannot,
in my opinion, be provided pursuant to general relief sec.
49.02 (5) relating to referrals for treatment of emergency
cases, or sec. 49.17 concerning admissions to county hos
pitals, although both permit proceedings to recover the cost
of such care from the place of legal settlement. In the in
stant case the afflicted person is receiving aid to dependent
children pursuant to sec. 49.19 and may be sent to the Wis
consin general or another suitable hospital as provided by
sec. 49.40. The latter section states that the county agency
administering aid to dependent children, aid to the blind
or old-age assistance may authorize and pay for necessary
supplementary aid, including medical, surgical and hospital
care. Health service aid furnished thereunder may not be
charged back to the place of legal settlement. 37 O.A.G. 576.
Instead, reimbursement for only a part of its expenditure
for care may be had by the county, as set forth by sec
49.40 (2).
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Sec. 49.40, created by ch. 121, Laws 1947, evinces a legis
lative intent to afford recipients of special social security
aids necessary additional medical aid by direct payments
from the county already administering primary aid, and
to prevent charge-back to the place of legal settlement.

In 38 O.A.G. 662, the attorney general gave it as his
opinion that supplementary medical assistance granted to
a recipient of old-age assistance must be construed as aid
given under sec. 49.40, that such aid cannot be given as gen
eral relief, and that the county of residence may not charge
the cost of the supplementary care back to the county of
legal settlement. That opinion applies with equal force, and
is adhered to, in the present circumstances.

Moreover, sec. 49.19 (5), Stats., relating to aid to de
pendent children, provides in part as follows:
"* * * Medical and dental aid may be granted to minor

children, the mother and the incapacitated father, as neces
sary. Not to exceed $150 shall be allowed to cover the burial
expenses of a dependent child or its parents. Aid pursuant
to this section shall be the only form of public assistance
granted to the family for the benefit of such child; and no
aid shall continue longer than one year without reinvestiga-
tion. This subsection does not prohibit such public assist
ance as may legitimately accrue directly to persons other
than the beneficiaries of this section who may reside in the
same household."
GS

WAP
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Counties—County Board—Delegation of Authority—Con
struction of new boiler room and installation of boiler

furnace is an improvement and not within authorization to
county highway committee to use machinery rental fund
for general maintenance of county highway garage. County
board action and compliance with sec. 59.07 (4) (c), Stats.,
is necessary.

April 2, 1951.
Erwin C. Zastrow,

Distnct Attorney,
Walworth County.

You state that the county board of supervisors of your
county has by resolution gi'anted general authority to the
county highway committee to spend money out of the ma
chinery rental fund for the maintenance of a county high
way garage. You ask whether such authority would include
power to expend $16,000 for construction of a new boiler
room and furnace boiler without further action of the

county board.

The building and maintenance of county buildings in gen
eral is governed by sec. 59.07 (4) (a) and (c), Stats.,
which reads as follows:

"59.07 The county board of each county is empowered at
any legal meeting to:

Hs *

"(4)BUILDINGS, HIGHWAY GARAGE; MAINTENANCE; PUB
LIC WORK. Build and keep in repair the county buildings
and cause the same to be insured in the name and for the
benefit of the county, and in case there are no county build
ings, to provide suitable rooms for the county purposes.
"(a) Provide and designate the location of buildings to

shelter the machinery and equipment used for construction
and maintenance of highways.
"(c) All public work, including any contract for the con

struction, execution, repair, remodeling or improvement of
any public work, building, or furnishing of supplies or ma
terial of any kind whatsoever where the estimated cost of
such work will exceed $1,000 shall be let by contract to the
lowest responsible bidder, such contract shall be let, made
and entered into pursuant to and in accordance with sec
tion 66.29, except that the county board may by a three-
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fourths vote of all the members-elect provide that any class
of public work or any part thereof may be done cUrectly by
the county without submitting the same for bids. This pai^-
graph shall not apply to highway contracts which the
county highway committee is authorized by law to let or
make."

At first glance, para, (a) above might appear to put the
maintenance of county highway buildings upon a different
status than that of other county buildings. However, ac
cording to the drafting records, ch. 58, Laws 1929, which
created sec. 59.07 (4) (a), resulted from a lawsuit in Bur
nett county and was "designed to make it possible to build
machinery sheds other than at the county seat." You will
find reference to such dispute in Burnett county in two
opinions of the attorney general, 13 O.A.G. 321 and 654
(1924). This explanation, in my opinion, can be safely ac
cepted as the intent of the legislature in view of the fact
that there is no other statute vesting in the highway com
mission any powers regarding its buildings. The only pro
vision relating to this subject that I could find is sec.
83.01 (7) (c), which charges the highway commissioner
with the responsibility of the maintenance, repair and stor
age of county road machinery and tools, but makes no men
tion of buildings. I have, therefore, concluded that county
buildings used in connection with highway work would
still be governed by all provisions of sec. 59.07 (4).

Sec. 59.02 (1) states "the powers of a county as a body
corporate can only be exercised by the county board thereof,
or in pursuance of a resolution or ordinance adopted by such
board." Sec. 59.06 enables the county board to delegate cer
tain authority to committees, and I do not question the
power of the board to delegate the authority to the high
way committee to take care of the "general maintenance"
of the highway buildings. However, it appears to be quite
well established that the authority of a county board to
delegate duties to its committees has certain limitations.
The law on this point is well summarized in a 1949 opinion
of the attorney general found in 38 O.A.G. 54, on page 56
as follows:

"The county board has power to establish and delegate
certain of its powers to committees made up of its mem-
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bers. Sees. 59.06 (1), 59.02; First Savings <& T'nist Co. v.
Mihvaukee County, 158 Wis. 207, 228-9 and cases cited;
XXXV Op. Atty. Gen. 137; XXVIII Op. Atty. Gen. 353;
XXIV Op. Atty. Gen. 768; XXIII Op. Atty. Gen. 519.
"The answer to your inquiry requires a determination as

to what powers of the county boai'd can and what powers
cannot be delegated to a committee of the board. As is fre
quently the case, the general principles are well established
and the difficulty lies in their application.
"The county board can delegate to a committee of its

members duties which are ministerial and executive. It can
not delegate powers which involve the exercise of judgment
and discretion. Diduth, South Shore & Atlantic R. Co. v.
Douglas County, 103 Wis. 75, 79; XXIII Op. Atty. Gen. 519.
See also XXXIV Op. Atty. Gen. 254, 260. And obviously,
powers which are legislative in character cannot be dele
gated. French v. Dunn County, 58 Wis. 402."

In addition to the above, I note that the court in the
First Savings & Trust Co. case, supra, went as far as to
say that there are limitations on the power of the county
board to delegate even administrative functions (p. 228).
This construction of a new boiler room and the installa

tion therein of a furnace boiler in my opinion does not fall
within the category of maintenance. It involves a major
change and therefore constitutes an improvement or addi
tion to the structure. An expenditure therefore is thus in
the nature of a capital outlay and must be specifically au
thorized by the county board itself. In so doing the provi
sions of sec. 59.07 (4) (e) must be followed.
Your attention is directed to the fact that since such

expenditure is not general maintenance it would require a
change in the budget passed by a two-thirds vote of the
county board in accordance with the provisions of sec. 65.90
(5) unless the budget contained an item specifically cover
ing such capital outlay for new construction
REB
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Malt Beverage.^—Retilrictio7is on Brewers, Bottlers and
Wholesalers—Direct draw boxes, novelty boxes, coil boxes,
beer storage boxes, which include a mechanical refrigeia-
tion unit as an integral part thereof, may be sold by a
brewer or wholesaler to a Class "B" licensee, under sec.
66.054 (4) (a) 4, Stats. Separate refrigerating systems may
not be so sold.

April 9, 1951.

D. H. Prichard, Director,
Division of Beverage and Cigarette Taxes,

Department of Taxation.

You have asked my opinion whether, under the provisions
of sec. 66.054 (4) (a) 4, Stats., (1) a brewer or whole
saler may sell to a Class "B" licensee direct draw boxes,
novelty boxes, coil boxes, beer storage boxes—any or all
of which to include a refrigeration unit, and (2) a brewer
or wholesaler may sell to a Class "B" licensee a refrigerat
ing system, comprising a motor driven compressor or unit,
coils, blowers, switches and controls, generally used to re
frigerate several boxes or locations where the retailer
stores beer and other perishable foods.
The first question is answered "Yes," and the second

question "No."
The pertinent statute provides:
"fifi 054

''(4) RESTRICTIONS ON BREWERS, BOTTLERS
AND WPIOLESALERS. (a) No brewer, bottler or whole
saler shall furnish, give or lend any money or other thing
of value, other than consumable merchandise intended for
resale, including the containers thereof, nor furnish, give,
lend lease or sell any furniture, fixtures, fittings or equip
ment, directly or indirectly, or through a subsidiary or
affiliate corporation, or by any officer, director, stockholder
or partner thereof, to any Class "B" licensee, or to any
person for the use, benefit or relief of any Class "B" li
censee, or guarantee the repayment of any loan, or the ful
fillment of any financial obligation of any Class "B"
licensee; except that brewers, bottlers and wholesalers

* * *

may:

"4. Sell dispensing equipment such as direct draw boxes,
novelty boxes, coil boxes, beer storage boxes or trapping
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equipment, none of which shall include bar additions, to
Class "B" licensees for cash or on credit payable in equal
monthly payments within 2 years to be evidenced by a
written contract or chattel mortgage setting forth all of
the terms, conditions and monthly payments agreed on,
and within 10 days after execution of the same the seller
shall file with the register of deeds for the county wherein
such equipment is installed a true copy of such contract or
chattel mortgage and pay a filing fee of 50 cents;"

The general purpose of the statute seems clear-^to pre
vent brewers from controlling Class "B" licensees by pi'o-
hibiting brewers from lending money or furnishing fix
tures and equipment, except as specifically permitted. 22
O.A.G. 814 (1933).
The prohibition provision is a sweeping, all-inclusive

one, subject only to the specific exceptions set forth. These
exceptions, which limit the scope of the enacting clause,
must be strictly construed. Sutherland, Statutory Construc
tion, 3rd ed., §4830. The exceptions include "dispensing
equipment such as dii'ect draw boxes, novelty boxes, coil
boxes, beer storage boxes or trapping equipment, none of
which shall include bar additions."

Prior to the time when mechanical refrigerating equip
ment came into common usage, beer was cooled with ice in
a coil box, direct draw box, or similar dispensing equip
ment, and it was equipment of this nature which brewers
were allowed to sell to Class "B" licensees. The present-day
dispensing equipment may include, as an integral part of
such equipment, a mechanical refrigeration unit.

The exception contained in subpara. 4 of sec. 66.054 (4)
(a) says nothing in I'espect to how such dispensing equip
ment shall be cooled in order to come within the exception.
Thus equipment otherwise qualifying under subpara. 4
would not be disqualified because it is cooled by a built-in
mechanical refrigeration unit rather than by a built-in ice
compartment. Furthermore, it would still qualify under the
exception even if it had cooling equipment or coils built in
without a mechanical refrigerating unit but merely with
pipes for connection to an independent cooling tank or me
chanical refrigeration system. Such an independent cooling
tank or mechanical refrigeration system, whether used
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solely for cooling beer or used for cooling beer and other
foods, would not qualify under the exception, but the direct
draw box, novelty box, coil box, etc., which might be con
nected to it would still be dispensing equipment. Therefore,
equipment otherwise qualifying which contains as an in
tegral part thereof a mechanical refrigeration unit would
not be disqualified by having such a unit instead of a built-
in ice compartment.
The first question is therefore answered in the afiirma-

tive.

If, however, the refrigerating system is a separate unit
designed to refrigerate one or more storage spaces where
beer and other perishable foods are kept, it cannot be said
that the refrigerating unit is "dispensing equipment such
as direct draw boxes," etc. The rule of ejusdem generis is
applicable. Since separate refrigerating systems are not dis
pensing equipment similar to the types enumerated, such
separate refrigerating units do not come within the excep
tion set forth in sec. 66.054 (4) (a) 4, Stats.
HHP

EWW

Taxation—Estate Tax—Discount pi-ovision in sec. 72.06,

Stats., is not applicable to the state estate tax imposed by
sees. 72.50 to 72.61, or to the 80 per cent emergency inheri
tance tax measured thereby imposed by sec. 72.74. It is
applicable to normal inheritance taxes imposed by sees.
72.01 to 72.24 and to the emergency inheritance tax im
posed by sec. 72.74 measured thereby.

April 10, 1951.

Department of Taxation.

You request an opinion as to whether the discount pro
vision of sec. 72.06, Stats., is applicable to the state estate
tax imposed by sees. 72.50 to 72.61 and the 30 per cent
emergency tax measured thereby imposed by sec. 72.74 if
such taxes are paid within one year after the decedent's
death.
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The suggestion has been made that in the computation
of the state estate tax under sees. 72.50 et seq. the net
amount of cash paid, that is, the normal tax less any dis
count allowed under sec. 72.06, is to be used rather than
the amount of the normal taxes as assessed. While this
would not mean that the discount provision in sec. 72.06 is
not to be applied to the normal taxes in an estate large
enough to be subject to the estate tax under sees. 72.50
et seq., the net effect would be a serious impairment, if not
an annulment, of the operative force of the discount provi

sion as an inducement to early payment of the normal
taxes. This would leave the delinquent interest provisions
of sec. 72.06 as the only major inducement to payment of
the normal tax. But, there is nothing of any kind indicat
ing that the legislature in enacting sees. 72.50 et seq. had
any intention to detract in the least from the full operative
force of the discount provision.

We agree with the analysis in Estate of Markle, (1933)
311 Pa. 472, 166 A. 884. The supreme court of Pennsyl
vania there held that the words "taxes actually paid" as
used in the Pennsylvania counterpart of sees. 72.50 et seq.,
mean the amount of the taxes discharged by the payment.
The existence of our 30 per cent emergency tax in sec. 72.74
renders wholly immaterial the problem considered in the
cited case of Smith v. Commissioner, (1932) 59 F. 2d 533,
relative to calculation of the federal 80 per cent credit.

There are other considerations to the same result. Not
only is there an absence of anything in the terms of the
estate tax provisions in sees. 72.50 et seq., or of the emer
gency tax provisions in sec. 72.74, indicating any thought
of impairing the full operative force of the discount provi
sion, but there is nothing therein suggesting any intention
that the discount provisions should not apply with equal
force and impact in those estates large enough to be sub
ject to the estate tax as in the smaller estates where there
is no such tax. Clearly the discount provision is applicable
to the normal inheritance taxes even though the estate is of
such size that an estate tax is payable.

Both the discount and the interest provisions generate
from the same revenue considerations and are a part of the
designed scheme to encourage early payment of the normal
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taxes. They are constituent parts of the over-all approach
and each gives full force to the other. Neither stands alone
but they have been intertwined by the legislature so as to
be correlative as respects time of payment. Considering the
purpose or objective it would be wholly inconsistent there
with to accord the discount where the amount of revenue
involved is small but not where it is large. If for no other
reason, this latter furnishes sufficient basis to conclude that
it is the taxes assessed rather than the net cash amount
paid which is to be used as the taxes paid item in the estate
tax computation.

Nothing in either sees. 72.50 et seq., imposing the estate
tax, or in sec. 72.74, imposing the emergency tax, provides
for any discount on said taxes. Therefore, if any discount
is applicable it must be by some importation of the dis
count provision in sec. 72.06. The only provisions of any
such nature are:

"72.61 The provisions of chapter 72, relating to the tax
on inheritances and transfers, shall apply to the taxes im
posed by sections 72.50 to 72.61 in so far as the same are
applicable and not in conflict with the provisions hereof."

"72.74 (3) The emergency tax upon transfers of prop
erty imposed in subsection (2) shall be administered, as
sessed, collected and paid in the same manner, at the same
time, and subject to the same regulations that are applica
ble, respectively, as provided for the administration, as
sessment, collection and payment of the taxes imposed in
chapter 72 of the statutes * *

Sec. 72.05 (1) specifies that the normal inheritance taxes
accrue and are payable at the time of the decedent's death.
Sec. 72.06 grants a 5 per cent discount if such taxes are
paid within one year after they accrue and then provides
interest at the rate of 10 per cent per annum from said
time of accrual if not paid within 18 months after accrual.
However, under the Internal Revenue Act of 1926, Title

III, §305 (a), the federal estate tax is not due and payable
until 15 months after the decedent's death and delinquent
interest is at 6 per cent per annum. There is no provision
in the federal law for a discount. As respects time of pay
ment and delinquent interest the Wisconsin estate tax in
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sees. 72.50 et seq. is expressly hinged to the federal estate
tax. Sec. 72.51 provides:

"The estate tax shall be payable to the county treasurer
of the county in which such estate is being probated at the
same time or times at which the United States tax is pay
able and shall bear interest, if any, at the same rate and
for the same period as such United States tax."

The above special provisions of the federal estate tax as
to time of payment and interest, thus specifically imported
into and made applicable to the Wisconsin estate tax by the
express language in sec. 72.51, are inconsistent with the
provisions in sees. 72.05 and 72.06 as to the time of payment
and delinquent interest. All matters of time of payment, in
cluding date of accrual and interest charges for late pay
ment, are treated by special provisions in the federal stat
ute and they supersede any provisions relative to time of
payment, including any matter of discount, in sees. 72.50
et seq. or sec. 72.74.

Furthermore, any attempt to apply the terms of the dis
count provision literally would result in allowance of the
discount if the estate tax were paid so late as 2l^ years
after the decedent's death. This is in direct conflict with
sec. 72.06 as applied to the normal tax which allows the
discount only if the tax is paid within one year after the
death. On the other hand to attempt to apply sec. 72.06 so
as to allow the discount were the estate tax paid within
the one year, would require that it be paid before the time
of payment under the federal provision which the legis
lature has specifically provided is to be controlling as to
time of payment.

It is therefore our opinion that sec. 72.51 does not im
port into the estate tax the discount provision of sec. 72.06
and there is therefore no discount allowable upon the pay
ment of said estate tax.

The 30 per cent emergency tax as applied to and meas
ured by the state estate tax is likewise not subject to the
discount provision in sec. 72.06. The state estate tax being
so hinged to the federal estate tax as not to be subject to the
discount, those same considerations render the 30 per cent
emergency tax thereon not subject to the discount provi-
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sion. Furthermore, by the very language of sec. 72.74 (3),
the same provisions in this regard that are applicable to the
state estate tax by which the 30 per cent emergency tax is
measured are expressly adopted and made applicable to the
latter. It says that the 30 per cent emergency tax shall be
subject to the same "as provided for the * * * payment
of the taxes imposed in chapter 72 of the statutes." The
estate tax is in preceding sections in ch. 72, Stats. There
fore, this language clearly imports into the 30 per cent
emergency tax calculated on the estate tax the same pro
visions respecting time of accrual, payment, interest, etc.,
as are applicable to such estate tax.
On the other hand, this language in sec. 72.74 (3) im

ports into the 30 per cent emergency tax calculated on the
normal taxes the provisions as to time of accrual, payment,
discount, interest, etc., that are applicable to the normal
taxes on which it is calculated. Thus, the discount in sec.
72.06 is applicable to the 30 per cent emergency tax calcu
lated on the normal taxes.

The discount provision in sec. 72.06 is applicable to the
normal inheritance taxes under sees. 72.01 to 72.24 and to

the 30 per cent emergency inheritance tax imposed by sec.
72.74 measured thereby, but is not applicable to the state
estate tax imposed by sees. 72.50 et seq. or to the 30 per
cent emergency inheritance tax imposed by sec. 72.74 which

is measured by such state estate tax.
HHP
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Constitutional Law—State—Officers and Employes—Sal
aries and Wages—Substitute amendment No. 1, A., to Bill
No. 378, A., 1951 legislature, which provides for the expira
tion of the terms of certain appointive offices and creates
new terms of office with increased salary does not violate

art. IV, sec. 26, Wis. Const.

April 10, 1951.
To THE Honorable, The Assembly.

By Resolution No. 23, A., the assembly has requested the

attorney general for an opinion regarding the constitution
ality of certain portions of substitute amendment No. 1, A.,
to Bill No. 378, A., the resolution reading in part as follows:

"Whereas, certain portions of Substitute Amendment No.
1, A. to Bill No. 378, A. provide for termination of the
term of office of various state appointive officials and for
the reappointment of the same upon the elfective date of
such termination and are made for the purpose of increas
ing the salary of said officials appear to attempt to cir
cumvent the constitution and be in conflict with section 26,
article IV, thereof; now, therefore, be it
"Resolved by the assembly. That the attorney-general

be and he is hereby requested to render to the assembly,
at his earliest possible convenience, his official opinion re
garding the constitutionality of those portions of Substi
tute Amendment No. 1, A. to Bill No. 378, A. referred to
above."

Substitute amendment No. 1, A., to Bill No. 378, A., re
lates to the compensation of employes in the competitive
division of the classified service in addition to the salaries

of numerous appointive and elective officers, but the reso
lution requesting the opinion relates only to those instances
under the bill where provision is made for the "termination
of the term of office of various state appointive officials
and for the reappointment of the same upon the effective
date of such termination." This opinion will accordingly be
restricted to such inquiry and will not cover instances
where a particular officer's term is changed but his salary
is left unchanged nor will any consideration be given to
those portions of the bill relating to elected officials.
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While the phraseology of the bill varies slightly as to
different officers and commissioners, the gist of the word
ing is substantially the same in each instance.

Sec. 4 of the substitute amendment relates to the dii-ector
of budget and accounts and provides in part:

♦ * The term of office of the person holding the of
fice of director on the effective date of this amendment
(1951) shall expire on said effective date. Thereupon ap
pointment shall be made of a successor director for a term
commencing on the date of appointment and ending June
30, 1955. * *

Thereafter the term is for 6 years.

Sec. 29, among other things, raises the annual salary
of the director of budget and accounts from $9,000 to
$10,500.

Sec. 5 relates to the office of state auditor and is similar
in wording to the provision quoted from sec. 4 above relat
ing to the director of budget and accounts. This section
also raises the annual salary of the state auditor from
$9,000 to $10,500.

Sec. 19 raises the annual salary of the members of the
highway commission from $8,500 to $9,500 and provides an
additional $500 for the chairman.

Sec. 35 relating to the terms of office of the members
of the highway commission provides in part:

"♦ ♦ * term of office of each member of the state
highway commission holding office on the effective date of
this amendment (1951) shall expire on said effective date.
Thereupon appointment shall be made of 3 successor mem
bers for terms commencing on the date of appointment,
one term to end March 1, 1953, one term to end March 1,
1955 and one term to end March 1, 1957. * * *"

Thereafter the terms are for 6 years.
Sec. 20 relating to the public service commission raises

the annual salary of each member from $8,500 to $10,000,
except that the chairman is to receive an annual salary of
$10,500 and the salary of the secretary is raised from $6,500
to $7,000 annually.

Sec. 43 relating to the term of office of each member of
the public service commission reads in part:
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"* * * The term of office of each member of the public
service commission of Wisconsin holding office on the ef
fective date of this amendment (1951) shall expire on said
effective date. Thereupon appointment shall be made of 3
successor commissioners for terms commencing on the date
of appointment, one term to end on the first Monday of
March, 1953, one term to end on the first Monday of March,
1955, and one term to end on the first Monday of March,
1957. At the time of making such appointments and in
odd-numbered years thereafter when a commissioner is
appointed the governor shall designate one of the members
chairman of the commission who shall serve as such for a
term of 2 years from the next first Monday in March.
* * ♦»

Thereafter the terms are for 6 years.
Sec. 21 relating to the commissioner of banks raises the

annual salary of the commissioner from $8,500 to $9,000,
and the maximum salary for the deputy commissioner is
raised from $6,000 to $7,000.

Sec. 46 changes the term of office of the commissioner
of banks as follows:

"* * * On the effective date of this amendment (1951)
the term of office of the incumbent commissioner of banks
shall expire and the office of commissioner of banks shall be
vacant. Thereupon a successor commissioner shall be ap
pointed for a term beginning on the date of appointment
and ending June 30, 1953. Thereafter, at least 30 days prior
to the expiration of the term of the incumbent a successor
commissioner shall be appointed and hold his office for the
term of 6 years, and until his successor shall have been ap
pointed and qualified. * * *"

Sec. 22 raises the annual salary of the commissioner of
savings and loan associations from $7,500 to $8,000 and
sec. 45, as in the other cases, provides for the expiration of
the term of office of the incumbent commissioner upon the
effective date of the amendment and further provides that
thereupon appointment shall be made of a successor com
missioner for a term beginning on the date of appointment
and expiring June 1, 1953. Thereafter the term is for 6
years.

Sec. 23 raises the annual salary of the commissioner of
insurance from $7,500 to $9,000, and sec. 44 provides that
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the term of office of the incumbent commissioner shall ex
pire on the effective date of the amendment and that there
upon the governor, by and with the advice and consent of
the senate, shall appoint a successor for a term commencing
on the date of his appointment and ending June 1, 1951.
Thereafter the term is for 4 years.

Sec. 24 raises the annual salary of each member of the
industrial commission from $8,500 to $9,000 except that the
chairman shall receive $9,500, and sec. 37 provides that
the term of office of each present member of the commis
sion is to expire upon the effective date of the amendment.
Thereafter appointment shall be made by the governor, by
and with the advice and consent of the senate, of three suc
cessor members for terms commencing on the date of the
appointment, one term to end June 1, 1951, one term to
end June 1, 1953 and one term to end June 1, 1955. There
after terms are for 6 years each.

Sec. 25 raises the salary of each member of the Wiscon
sin employment relations board from $6,500 to $7,500 ex
cept that the chairman is to receive an annual salary of
$8,000, and sec. 39 provides that the term of office of each
incumbent member of the board shall expire on the effective
date of the amendment and the three offices shall be vacant.
Thereupon the governor, by and with the advice and con
sent of the senate, shall appoint successor members for
terms beginning on the date of appointment, one such term
to expire May 12, 1953, one May 12, 1955 and one May 12,
1957. Thereafter the terms are for 6 years each.

Sec. 38 provides that the term of office of the incumbent
commissioner of the motor vehicle department shall expire
on the effective date of the amendment and thereupon the

governor, with the advice and consent of the senate, shall
appoint a successor commissioner for a term commencing
on the date of appointment and ending January 21, 1953.
Thereafter the term is for 6 years. This section also raises

the annual salary of the commissioner from $7,000 to
$9,000.

Sec. 42 raises the annual salary of the director of the
department of securities from $7,500 to $8,500 and provides
that on the effective date of the amendment the term of
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office of the incumbent director shall expire and become
vacant. Thereupon the governor, by and with the advice
and consent of the senate, is to appoint a successor for a
term beginning on the date of the appointment and ending
May 1, 1955. Thereafter the term is for 6 years.
Art. IV, sec. 26, Wisconsin constitution reads:

"Section 26. The legislature shall never grant any extra
compensation to any public officer, agent, servant or con
tractor, after the services shall have been rendered or the
contract entered into; nor shall the compensation of any
public officer be increased or diminished during his term
of office."

A constitutional provision providing that the salaries of
public officers shall not be changed during the terms for
which they have been elected or appointed is mandatory. It
cannot be abrogated or minimized and a statute evading
the provision is invalid. See James v. Cammack, 139 Ky.
223, 129 S.W. 582; 43 Am. Jur., Public Officers, §349.
However, a constitutional provision prohibiting a change

in compensation of public officers during their term of of
fice refers to the term and not to the individual. State ex.
rel. WyHck v. City of Ritzville, 16 Wash. 2d 36, 132 P. 2d
737, 144 A.L.R. 681; State ex rel, Emmons v. Farmer, 271
Mo. 306, 196 S.W. 1106.
Hence an ordinance increasing a mayor's salary for what

would be the second term of such incumbent and which was

passed during the first term of office to be effective only
after the commencement of the second term was considered

not to be void as increasing the compensation of an officer
"during his term of office," the "term of office" being the
term the officer is then serving and not a previous term.
Broadwater v. Kendig, 80 Mont. 515, 261 P. 264.
The court in this case quoted from text authorities at p.

267 as follows:

"In his Treatise on Public Officers §465, Mr. Throop says:
" Tn the United States, such provisions are very fre

quently found in the constitutions of the several states, and
in statutes defining the powers and duties of municipal bod
ies, or the boards or officers thereof; and are usually made
applicable to an increase or diminution during the term
held by the officer at the time,'
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"And Professor Mechem in his work on Public Officers,
§858:
" 'Although the officer is not entitled to an increase made

during his term, he may, if he be re-elected or reappointed,
have it during his second term/ "

Also in Village of South Euclid v. Bilkey, 126 Ohio St.
505, 186 N.E. 101, an ordinance was held to be effective
which changed the compensation of a village officer al
though enacted subsequent to his election where it became
operative prior to the commencement of his term.
In Pulcifer v. Alameda County, 29 Cal. 2d 258, 166 P.

2d 406, 175 P. 2d 1, it was held that a constitutional provi
sion that the compensation of a municipal officer shall not
be increased after his election or during his term of office
permits the legislature to make an increase applicable to
future terms. The court said at p. 409 of 166 P. 2d:

"* * * The provision that the salary shall not be in
creased after his election or during his term of office nega
tively confers the right to have the salary increased prior
to the election."

Reference is made here to 38 O.A.G. 445, a portion of
which is directly in point wherein it was ruled, among
other things, that the state auditor and the director of the
department of securities, who were each reappointed for
new terms created for said officers by ch. 405, Laws 1949,
were entitled to the increased salary for such terms since
they qualified after the increase became effective. It was
said at p. 452:

"The amendment of sec. 15.21 (1) by ch. 405 had the ef
fect of ending the 6-year term starting July 1, 1947, and
creating a new term which began July 8, 1949, when ch.
405 became effective. Since the office of state auditor is
purely a legislative creation, the legislature has the power
to change the term as it desires. State and Be Guenther v.
Douglas, 26 Wis. 428; State ex rel. Buell v. Frear, 146 Wis.
291, 131 N.W. 832. Thus the governor had the right to ap
point whomever he desired for the office, provided he had
the qualifications for the office. Mr. Keliher, the incumbent
for the term ending July 7, became merely another poten
tial appointee, and the reasoning applied in the discussion
of Mr. Watson's salary, suyra, on this point, applies here.



Opinions of the Attorney General 97

"Although the governor reappointed Mr. Keliher on July
6, 1949, before ch. 405 creating the new term became effec
tive on July 8, 1949, the appointment is valid since it was
not withdrawn and was rendered effective by the consent
of the senate on July 8, 1949.
"Mr. Keliher's present term of office started July 9, 1949,

when he qualified by taking the oath of office. Since this was
after the salary increase became effective, there has been
no increase during his term of office.
"The legislature may abolish a legislative office and its

tenure at any time and create another office of like char
acter with different tenure and salary, and the constitu
tional provision against change of salary will not prevent
this. Bndgman v. Roberts, 40 Old. 495, 139 P. 518; Town
of Luther v. Crossley, 45 Okl. 611, 146 P. 583; McQuillin,
Municipal Corporations, §548."

The same basic reasoning applies here. In each instance
covered by the amendment the now existing terms of office
definitely expire on the effective date of the amendment.
The only right preserved to present incumbents is that of
continuing to hold office until their successors are ap
pointed and qualified as provided in sec. 47.

There is nothing in the amendment which insures the
reappointment of present incumbents. Their rights termi
nate when their terms of office expire on the effective date
of the amendment and indeed the legislature might abolish
the offices completely so far as the rule against change of
compensation during the term of office is concerned. See
46 C.J. 1026 and 38 O.A.G. 445, 452 quoted above.
The appointing officer is free to appoint any candidate

he pleases where a new term is created, and where the
appointment is by the governor with the advice and consent
of the senate there is no guarantee that the senate will
approve present incumbents if they are reappointed by the
governor.

You are accordingly advised that in those instances where
substitute amendment No. 1, A., to Bill No. 378, A., 1951
legislature, provides for the expiration of terms of existing
offices and sets up new terms of office with increased com
pensation, the officials appointed for the new terms, whether
they happen to be the present incumbents or otherwise,
are entitled to the increased compensation set up for the
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officers appointed to the newly created terms of office, and
the present officers have no rights to such offices after their
terms have expired and their successors have been ap
pointed and qualified.
WHR

Constitution—Legislature—Apportionment—The legisla
ture is not restricted by art. IV, sec. 5, Wis. Const., or other
wise, from creating a senate district consisting of an as
sembly district from one county and assembly districts of
adjoining counties, provided the district is composed of con
venient contiguous territory.

April 11, 1951.

Earl Sachse,

Joint Committee on Reapportionment.

The joint committee on reapportionment has requested
an opinion as to whether or not it is permissible under the
constitution for the legislature to create a senate district
consisting of an assembly district from one county plus
assembly districts of several adjoining counties. This ques
tion arises because one of the bills being studied by the com

mittee proposes to set up a district consisting of Columbia
and Sauk counties plus the western district of Dane county.
Under this bill the remaining four assembly districts of

Dane county would be grouped together in another senate
district.

Art. IV, sec. 5, Wis. Const., provides:

"The senators shall be elected by single districts of con
venient contiguous territory, at the same time and in the
same manner as members of the assembly are required to
be chosen; and no assembly district shall be divided in the
formation of a senate district. The senate districts shall be
numbered in the regular series, and the senators shall be
chosen alternately from the odd and even-numbered dis
tricts. The senators elected or holding over at the time of
the adoption of this amendment shall continue in office till
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their successors are duly elected and qualified; and after the
adoption of this amendment all senators shall be chosen for
the term of four years."

It should be noted at the outset that the state legislature
as distinguished from the federal congress has unlimited
power except as restricted by the federal or state constitu
tion. As was said in Manitowoc v. Manitoivoc Rapids, 231
Wis. 94 at 97;

"* * * At the outset, we must recur to fundamental
principles and recall that when dealing with the state con
stitution as contrasted with the federal constitution the
search is not for a grant of power to the legislature but a
restriction thereon. It was pointed out in Outagamie County
V. Zuehlke, 165 Wis. 32, 35, 161 N.W. 6, that:
" 'It is established by the decisions of this court that our

state constitution is not so much a grant as a limitation of
power, therefore the state legislature has authority to exer
cise any and all legislative powers not delegated to the fed
eral government nor expressly or by necessary implication
prohibited by the national or state constitution.'"

To the same effect are State ex rel. Dudgeon v. Levitan,
181 Wis. 326, 339, 193 N.W. 499, and State ex rel. Carna
tion M. P. Co. V. Emery, 178 Wis. 147, 155, 189 N.W. 564.
Hence in seeking to determine whether the state has any
specific power, we do not look to the constitution to see if
such power has been granted but only look to see if any
restriction has been placed upon the exercise of such power.
Further, the fact that a power has not previously been
specifically named does not vitiate against the existence of
such power.

While the restrictions upon the power of the legislature
to make an apportionment found in sees. 3 to 5 inclusive,
art. IV, Wis. Const., are mandatory and not merely direc
tory as was held in State ex rel. Attoi-ney General v. Cun
ningham, 81 Wis. 440, we find no restriction which, would
prohibit the legislature from creating a senate district con
sisting of an assembly district from one county plus assem
bly districts of several adjoining counties.
For instance, under ch. 482, Laws 1891, the counties of

Green Lake, Adams, Juneau and Waushara, and the towns
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of Nepeuskum and Rushford in the county of Wiunebago,
and towns of New Lyme, Lincoln, La Grange and Byron in
the county of Monroe were set up as the ninth senate dis
trict. Also in this reapportionment act the counties of
Adams and Waushara and the towns of Nepeuskum and
Rushford in the county of Winnebago constituted one as
sembly district, and the county of Juneau and the towns of
New Lyme, Lincoln, La Grange and Byron in the county of
Monroe constituted another assembly district.

It is true that in the Cunningham case, supra, this reap
portionment was held void, but this was not because of the
fact that either the ninth senate district described above or

any other senate district was created to consist of an as
sembly district from one county plus assembly districts of
other counties. No doubt, if this feature had been consid

ered an additional ground for attacking the apportionment,
the argument would have been made in that case and the
court would have mentioned it as one of the reasons for

invalidating the act.
It should be noted also that the senate district must be

"of convenient contiguous territory," and since no question
is raised on that point it is assumed that the committee is
satisfied that such requirement is met by the proposed bill.

Therefore in the absence of any constitutional restric
tion, you are advised that it is permissible for the legisla
ture to create a senate district consisting of an assembly
district from one county and assembly districts of adjoining
counties.

WHR
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Constitutional Law—Criminal Law—Notary Public—
Power to Accept Bail—Conferring upon notaries public
power to accept bail in an amount fixed by statute does not

constitute an unlawful delegation of judicial power to a
nonjudicial officer.

April 13, 1951.
Ernest Swift, Director,

State Conservation Department.

You have requested my opinion on the validity of Bill
No. 563, S., which proposes to create sec. 354.034 (2) (c)
of the statutes, relating to the posting of bail with the ar
resting officer in game law violation. The proposed section
reads as follows:

"354.084 (2) (c) If a person is arrested for game law
violation without warrant and no magistrate is readily
available to admit to bail, the arresting officer may take the
person before a notary public and fix bail in the sum of
$100 or the penal sum for the offense if that is less. Bond
shall be executed in triplicate naming the magistrate before
whom the person ari'ested shall appear and one copy shall
be retained by the arresting officer, one by the notary public
who shall immediately forward it together with the bail to
the magistrate named and one copy shall be given to the
person arrested."

It would appear that the only issue to be determined is
whether or not the bill as written unlawfully delegates
judicial power to a person not authorized under the con
stitution to exercise such power, that is, to a notary public.
In my opinion, the bill as written is valid. While there is

some authority to the effect that power to admit to bail is
a judicial function and may not be delegated to nonjudicial
officers (8 C.J.S. 85, 87; Gregory v. State, 94 Ind. 384,
48 Am. Rep. 162), there is other authority that a ministerial
officer such as a clerk of court may by statute be authorized
to take bail and to fix its amount. State v. Sureties of
Krohne, 4 Wyo. 347, 34 P. 3, citing many cases in support
thereof. In the statute presently under consideration, the
notary public neither has discretion to fix the amount of the
bail nor discretion to determine whether or not the person
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presented to him shall be admitted to bail. The amount of
the bail is fixed by the terms of the statute at $100 or the
penal sum for the offense whichever is less, and the notary
has no discretion to refuse to admit the person Involved to
bail.

While in the case of Gregory v. State, supra, an act au
thorizing a ministerial officer, that is, a clerk of court, to
fix the amount of bail and to accept it, was held unconstitu
tional and void, the same case recognizes that approving
and accepting bail after it has been fixed by competent
authority is a ministerial act and may be performed by the
sheriff or other competent officer. This case expressly recog
nizes that the amount of a bond may be fixed by the terms of
the statute.

Accordingly, it would appear that there are no constitu
tional objections to Bill No. 563, S., as drawn. The desir
ability of such legislation is clearly a matter of policy for
the legislature and I express no opinion thereon.
ROT

Pensions—Wisconsin Retirement Fund—Employes of a
register of deeds who receives his compensation exclusively
from fees and who disburses the sums so collected to whom

and as he determines so long as he performs the functions
of the office, are county employes at least for the purposes of
sees. 66.90 to 66.919, Stats., and are eligible to be included
in the retirement system.

April 17, 1951.
John Bosshard,

Distnct Attoimey,
La Crosse County.

Your letter states that the register of deeds of La Crosse
county receives his compensation exclusively in the form of
fees, out of which he pays office expenses and the salaries of
his employes, pursuant to authorization by the county board.
Under this system the register of deeds may disburse the
funds derived from these fees to such employes and for
such other purposes as he may determine so long as he per
forms the required functions of the office.
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You ask whether, upon these facts, the employes of the
register of deeds are employes of the county for the pur
pose of making them eligible for benefits under the Wiscon
sin retirement system provided for in sees. 66.90 to 66.919,
Stats.

Sec. 66.904 (1) (a) 7 reads as follows:

"Notwithstanding the provisions of section 66.901 (4)
(b), prior service credit may be given to each participating
employe who is or was an employe of a participating munic
ipality on the effective date for periods during which he
served such municipality, or an officer of such municipality,
on a fee basis, if such participating employe is otherwise
eligible for such prior service credit. The governing body of
any participating municipality which shall exercise the
right hereby granted to give prior service credit for either
or both of said kinds of service, shall certify to the fund all
such periods of service and the fees received by such par
ticipating employe during such periods, which fees shall
be considered earnings for the purpose of calculating the
amount of such prior service credit. Notwithstanding the
provisions of section 66.901 (4) (b), any participating
municipality also may include as participating employes
persons performing services of ivhich the participating
municipality receives the benefit hut who are paid for such
services by an officer of such municipality or may grant
prior service credit to participating employes for services
of which the participating municipality received the benefit
but who were paid for such services by an officer of such
municipality; prior service credit for such service rendei'ed
prior to the effective date of participation by the municipal
ity shall be computed, for any such pei'son so included or
for any such participating employe, upon the basis of the
compensation certified by the participating municipality as
being the usual compensation of any such person or partici
pating employe for such services; current service credit for
such service rendered after such inclusion shall be computed
upon the basis of the compensation received by any such
person for such services as certified upon the pay rolls sub
mitted by such participating municipality."

It is my opinion that this section is intended to cover the
situation you describe and that upon the appropriate action
of the county board these employes would be covered by
the retirement system.
GFS
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Illegitimacy—THal—Evidence—Under sec. 166.10, Stats.,
defendant in illegitimacy case is entitled to have testimony
of the mother given at preliminary examination read in evi
dence at trial even though she is not dead, insane or beyond
the jurisdiction of the court. Denial of said right is not
ground for new trial unless her testimony at preliminary
examination contained matter favorable to defendant and

not brought out at trial, in view of sec. 274.37.

April 19, 1951.
Martin Gulbrandsen,

DistHct Attorney,
Vernon County.

You have requested an opinion whether you should ap
peal from an order granting a new trial in an illegitimacy
case. It appears that at the trial the defendant offered in
evidence a transcript of the testimony of the complaining
witness given at the preliminary examination. The com
plaining witness was present in court and subject to ex
amination and upon the state's objection the court refused
to admit her testimony given at the preliminary examina
tion. The defendant was found guilty by the jury and the
court has now granted a new tidal on the sole ground that
it was error to exclude the transcript of the complaining
witness' prior testimony. I presume that the trial court
found that the defendant was prejudiced by his ruling
made at the trial.

Sec. 166.10, Stats., provides in part as follows:

"Upon the trial of the proceedings the issue shall be
whether the accused is guilty or not guilty. * * ♦ if the
mother be dead or become insane or cannot be found within
the jurisdiction, the proceeding does not abate, but the
child shall be substituted as complainant. The testimony
of the mother taken at the preliminary hearing may in any
such case be read in evidence, and in all cases it shall be
read in evidence if demanded by the defendant upon the
trial. * *

The question is whether the words "in all cases" mean
all cases whether or not the mother is present or are lim
ited to those cases where the mother is dead, insane or be
yond jurisdiction.
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I have examined the history of this statute and have con
cluded that the words "in all cases" must be construed to

include cases where the mother is present in court.
Ch. 31, sec. 6, R. S. 1849, provided in part as follows:

"Upon the trial of the cause, the mother of the bastard
shall be admitted as a witness, unless she shall have been
convicted of a crime which would by law render her incom
petent as a witness in any other suit; and if on the trial,
the mother of the bastard be not present, the examination
taken before the justice shall be given in evidence; * * *"

In the Revised Statutes of 1858, ch. 37, sec. 6, the lan
guage of the foregoing statute was almost exactly the same
as it was in 1849.

By Laws 1862, ch. 108, sec. 2, the statute was amended
by substituting the word "living" for the word "present."
The provision that the accused might have the testimony

of the mother read in evidence was inserted by the commis
sion which revised the statutes in 1878. Sec. 1535, R.S.

1878, read in part as follows:

"Upon the trial of the cause, the issue shall be whether
the accused is guilty or not guilty; and if the mother of the
bastard be dead, her examination, taken before the justice,
may be read in evidence, and in all cases it shall be read
when demanded by the accused."

The reviser's note (1878) to this section is silent as to
the purpose for which the last clause was added. It is appar
ent that if it were intended that that clause should apply
only if the mother were dead it would have been entirely
unnecessary to use the words "in all cases." The fact that
the revisors industriously inserted those words must be
given some effect. It is difficult to see why such a provision
was inserted, since under ordinary rules of evidence the de
fendant could always use the testimony of the complaining
witness given at the preliminary examination to impeach
her as a witness at the trial if there was an inconsistency.
In the absence of an inconsistency it is hard to see how
the defendant would be benefited by having her prior testi
mony read to the jury. But regardless of all that, the stat
ute must be construed according to its plain meaning.
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Subsequent changes in the statute have preserved the
substance of the provision under discussion and there is no
reason to argue that it should receive a different construc
tion in its present form.
You are therefore advised that the trial court committed

error in excluding the testimony of the complaining witness
given at the preliminary examination when offered by the
defendant at the trial.

The state would have grounds for appeal only if it could
be shown positively that nothing in the testimony given by
the complaining witness at the preliminary examination
could possibly have benefited the defendant at the trial. In
that case the error committed at the trial would have been

nonprejudicial and would not support the court's order
granting a new trial in view of sec. 274.37, Stats., which
provides as follows:

"No judgment shall be reversed or set aside or new trial
granted in any action or proceeding, civil or criminal, on
the ground of misdii'ection of the jury, or the improper ad
mission of evidence, or for error as to any matter of plead
ing or procedure, unless in the opinion of the court to which
the application is made, after an examination of the entire
action or proceeding, it shall appear that the error com
plained of has affected the substantial rights of the party
seeking to reverse or set aside the judgment, or to secure
the new trial."

Since you have not submitted a transcript of the testi
mony of the complaining witness given at the preliminary
examination nor have you advised us whether that tran
script contains matter favorable to the defendant which was
not brought out at the trial, we are unable to advise you
whether or not you ought to take an appeal on the gi'ound
that the error committed was nonprejudicial. It is sug
gested that you review the record with that point in mind
and consult this office further if you feel that the error was
nonprejudicial within the meaning of sec. 274.37, Stats
WAP
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Criminal Law—Sentence—Prisons and Prisoners-
Transfer of Inmates—^Under sec. 359.09, Stats., second of
fender may not be sentenced to Wisconsin state reforma
tory, although if sentenced to Wisconsin state prison he may
be transferred to the reformatory by the state department
of public welfare pursuant to sec. 53.18 (2) unless convicted
of first- or second-degree murder.

April 19, 1951.

Herbert J. Mueller,

District Attoi'ney,

Winnebago County.

You have requested an interpretation of sec. 359.09,
Stats., which reads as follows:

"359 09 If a male defendant is convicted of a felony and
it is established at the trial that he had previously been
convicted of a felony and the sentence is for more than one
year, he shall be sentenced to the Wisconsin state prison.

You-inquire whether the expression "Wisconsin state
prison" includes the I'eformatory at Green Bay so that sec
ond offenders may be sentenced directly to the reformatory.

Sec. 53.01 provides as follows:

"53.01 The penitentiary at Waupun is named 'Wisconsin
State Prison.' The penitentiary at Taycheedah, formerty
known as the Wisconsin industrial home for women and the
Wisconsin prison for women, is named 'Wisconsin Home for
Women.' The penitentiary at Green Bay is named 'Wiscon
sin State Reformatory.' The institutions named in this sec
tion are state prisons."

Since sec. 359.09 does not refer merely to the "state
prison" but refers to the "Wisconsin state prison," it is
clear that the institution at Waupun is meant and that the
fact that both it and the reformatory at Green Bay are
"state prisons" in the generic sense is immaterial. As a mat
ter of fact, if the court had the choice of sentencing to
either institution, sec. 359.09 would be wholly superfluous.

Sec. 54.02 (1), Stats. 1941, provided that "male persons
convicted the first time, of a felony," might if within the
prescribed age limits be sentenced to the state reformatory.
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At the same time sec. 359.09 provided substantially as at
present. By eh. 313, Laws 1943, the words "the first time"
were stricken from sec. 54.02 (1), but sec. 359.09 was not

altered. If the legislature intended to make second offend
ers eligible to be sentenced to the reformatory it should
have repealed sec. 359.09, but it did not do so. The only
effect of the 1943 amendment was to enable the department
of public welfare to transfer second offenders from the
prison to the reformatory, which previously could not have
been done because convicts were not eligible for such trans
fer unless they were eligible for sentence to the reforma
tory. Sec. 54.07 (2), Stats. 1941.

Subsequent changes in the law have not altered the gen
eral scheme. In summary it is that a person previously con
victed of a felony is not eligible for sentence to the Wiscon
sin state reformatory, but if he is sentenced to the Wiscon
sin state prison the state department of public welfare may
under sec. 53.18 (2), transfer him to the reformatory un
less convicted of first- or second-degree murder.
WAP

Schools and School Districts—Special Meeting—Common
school district meeting may not be legally called under sec.
40.03 (4), Stats., for purpose of requiring a special audit
by the auditing committee appointed under sec. 40.05 (1),
and state department of audit is not required to audit books
of school district under sec. 40.16 (1), whether requested
to do so by the school board pursuant to petition made to
it, or otherwise.

April 24, 1951.
The Honorable, The Senate.

You have inquired whether the electors of a school dis
trict operating grades 1 to 12 are authorized by statute to
call a special meeting of the district for the purpose of re
quiring a special audit of the financial and operating rec
ords of the school district or to petition the school board
to require such special audit to be made.
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In this connection our attention is directed to sees. 40.03
(4), 40.05 (1) and 40.16 (1), Stats., which provide:

"40.03 * * *
"(4) Special meetings to transact any business properly

within the powers of the annual district meeting as pro
vided in section 40.04 shall be called by the clerk, or, in his
absence, by the director or treasurer, on the written request
of 5 electors, or may be called by the board on its own mo
tion, and notice thereof, specifying particularly the business
to be transacted, shall be given in the manner prescribed
for noticing the annual meeting. If the request for such
special meeting includes any subject beyond the power of
the district meeting to transact, the clerk shall reject such
subject and notify each elector signing the request."

"40.05 (1) AUDITING COMMITTEE. It shall be the duty of
each annual common school meeting to appoint three com
petent electors of the district to examine all accounts, books,
vouchers, money and property of the district after the last
day of June following, and report their findings in writing
to the next annual district meeting."

"40.16 (1) Subject to the authority vested in the district
meeting and to the authority and possession specifically
given to other officers, the common school board shall have
the possession, care, control and management of the prop
erty and affairs of the district and shall have authority to
request the state department of audit to audit the books of
the school district, to install a system of accounts and to
advise and make recommendations concerning existing sys
tems of accounts and to pay for the same as provided in
section 15.22 (10) (d)."

We assume in answering your inquiry that the school dis
trict operating grades 1 to 12 is a common school district
within the meaning of the statutes referred to above. Un
der sec. 40.02 (3) school districts are classed as common
school districts, high school districts and city school dis
tricts and we are informed that there are many common
school districts offering instruction through the 12 grades.

Sec. 40.03 (4) sets up the procedure for calling a special
meeting to transact any business properly within the pow
ers of the annual district meeting. Among the special du
ties of the annual common school meeting under sec. 40.05
(1) is the appointment of three electors as an auditing com
mittee. This committee is in a sense a standing committee
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since it is to report to the next annual district meeting.
Such committee is not required to make any special interim
audit report. Neither is it under any oath of secrecy and
presumably it could file its report any time although it is
not obligated to do so prior to the next annual district
meeting.

Perhaps more important is the question of whether or
not the district clerk could call a legal meeting under sec.
40.03 (4) for the purpose of requesting the audit commit
tee to make a special audit or for the purpose of petitioning
the school board to require such special audit to be made,
since under this section the clerk is directed to reject a le-
quest for a special meeting if it includes any subject be
yond the power of the district meeting to transact. As above
pointed out the only power under sec. 40.05 (1) is to name
a committee to make the annual audit. There already being
such a committee in existence, another one could not be
appointed, and the one already appointed has no legal duty
to make a special audit in midyear. Moreover there is noth
ing in sec. 40.04 relating to the powers of the annual dis
trict meeting to petition the school board for a special audit.
Hence that would not be the proper subject for the call of a
special meeting under sec. 40.03 (4).
But assuming a special district meeting were called il

legally under sec. 40.03 (4) for the purpose of requesting
the audit committee to make a special audit, there would
be no duty on the committee to comply with the request
since its only duty is the one specified in sec. 40.05 (1) re
lating to the annual audit. Hence compliance with the re
quest by the committee would be purely gratuitous if it
cared to honor the request at all, and the same would be
true of any petition to the school board requesting a special
audit to be made.

Also it should be noted that the provisions of sec. 40.16
(1) are by no means mandatory so far as the state depart
ment of audit is concerned. It may be-requested to audit
the books of the school district but it is not required to do
so even though a special meeting has been called legally, or
othenvise, under sec. 40.03 (4) for the purpose of petition
ing the school board to request such an audit by the state
department of audit.
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You are therefore advised that a special meeting may not
be legally called under sec. 40.03 (4) for the purpose of
requiring a special audit of the school books by the audit
ing committee appointed under sec. 40.05 (1) and such
committee is under no duty to make such an audit regard
less of the proceedings taken preliminary to the request
for the audit, and in no event is the state department of
audit required to comply with a request for an audit made
to it pursuant to sec. 40.16 (1).
VWT

WHR

Civil Defense—Workmen's Compensation—In the absence
of specific civil defense legislation, the state and its munic
ipalities would be liable to persons injured only in accord
ance with the terms of the workmen's compensation act.

April 28, 1951.
Major General Ralph J. Olson,

State Director of Civil Defense.

You have submitted to me the following question:

"Pending the passing into law of the Civil Defense Legis
lation, who is responsible in case a block warden, auxiliary
policeman or auxiliary fireman was injured performing
their duties in civil defense work, with and without pay, as
primarily directed by the Mayor or Civil Defense Director?"

Your question has several phases which will be stated
and answered separately.

First, there are no statutes in existence at present which
impose any liability upon the state of Wisconsin for medi
cal expenses or compensation to private persons who may
be injured in the course of civil defense work. In the event
that members of the national guard have been properly
called into state service, they are of course employes of the
state under the provisions of sec. 102.07 (9), Stats., and
hence would be entitled to benefits under the workmen's
compensation act from the state of Wisconsin.



112 Opinions op the Attorney General

Second, even without the passage of any state legislation
concerning civil defense, it is my opinion that the various
municipalities of the state have ample power under the
existing statutes to provide by ordinance for their own
civil defense and to assume the financial responsibilities
therefor. Basically the functions that will be performed by
any civil defense organization may be divided into three
groups, that is, police protection, fire protection and pro
tection of the public health. In many cases it may be found
that functions will be performed by the existing police and
fire departments with such auxiliary personnel as it may
be necessary to call into service. The ordinance establish
ing a civil defense organization may properly recognize
named persons as employes of such organization by specific
declaration. In any event, when a civil defense organization
has been authorized by statute, it would appear that the
provisions of subsec. (1) of sec. 102.07 which provides:

"102.07 'Employe' as used in this chapter means:
"(1) Every person, including all ojERcials, in the service

of the state, or of any municipality therein whether elected
or under any appointment, or contract of hire, express or
implied. The state and any municipality may require a bond
from a contractor to protect it against compensation to
employes of such contractor or employes of a subcontractor
under him."

are called into play, and all persons who come within the
terms of that section are employes of the municipality and
entitled to the appropriate benefits.

Third, even if the municipality should not adopt a specific
ordinance concerning civil defense, if the need for active
civil defense measures should arise under certain circum
stances, the police and fire officials may have the power to
call upon bystanders for assistance in quelling disturbance
or in quelling the fire, and in such case the bystanders
would be employes of the municipality within the terms of
the compensation act. Shawano County v. Industrial Comm.,
219 Wis. 513, 263 N.W. 590; Vitas County v. Industrial
Comm., 200 Wis. 451, 228 N.W. 591; West Salem v. Indus
trial Comm.., 162 Wis. 57, 155 N.W. 929; Burlington v. In
dustrial Comm., 195 Wis. 586, 218 N.W. 816; Toivn of
Milton V. Industrial Comm., 230 Wis. 168, 283 N.W. 287.
RGT
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Elections—Nominations—Subsecs. (1) and (2) of sec.
5.27, Stats., provide alternative and independent methods of
nomination.

April 30, 1951.
William R. Glasow,

DistHct Attorney,
Manitorvoc County.

You ask whether a candidate for an elective town or vil

lage office who attempts but fails to secure sufficient votes
to be certified at a caucus held under subsec. (1) of sec.
5.27, may nevertheless be nominated by nomination papers
circulated and filed under subsec. (2) of that statute.
The first subsection of the statute provides that nomina

tion may be made by caucus and it prescribes the procedure
for the use of that method. The second subsection provides
that nomination may be had by papers filed as prescribed
therein.

The legislature has therefore established two methods

available to the candidate. The second subsection begins
with the conjunction or. It is therefore reasonable to con
clude that a candidate disappointed in the use of one method
may attempt the other. A previous opinion of this office,
26 O.A.G. 204, stated that subsec. (2) of the statute merely
provides an additional or alternative method that may be
used.

While the statute has been amended in some respects
since its enactment, the legislature has not taken away or
changed the alternatives which the candidate may use. In
construing election laws it must be remembered that their
object is to make possible the emergence of the will of the
electorate. State cx ret. Tank v. Anderson, 191 Wis. 538.

It is therefore my opinion that persons may be properly
nominated either by caucus as provided by sec. 5.27 (1) or
by the circulation and filing of nomination papers as pro
vided by sec. 5.27 (2).
REB
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Intoxicdting Liquors—Malt Beverages—Lieenses and
Pei'mits—The importation and sale of fermented malt bev
erages containing in excess of 5 per cent of alcohol by
weight is governed by both the regulations affecting fer
mented malt beverages and the regulations affecting intoxi
cating liquors. An out-of-state brewery which solicits orders
and ships into Wisconsin fermented malt beverages con
taining in excess of 5 per cent of alcohol by weight, must
secure a permit. If such brewery operates a warehouse or
depot in this state, it must secure a wholesaler's license
pursuant to sec. 66.054, Stats. A wholesaler operating in
this state must secure a wholesaler's permit and a selling
permit.

May 1, 1951.

Department of Taxation,

Division of Beverage & Cigarette Taxes.

You state in your letter that a certain Minneapolis brew
ing company is engaged in shipping into this state a fer
mented malt beverage labeled "Stite," containing in excess

of 5 per cent of alcohol by weight. In connection therewith
you have asked the following questions:

"1. Must the shipper, if a foreign firm, obtain a foreign
firm wholesale liquor permit as provided for in section
176.70 (1) and (3)?
"2. Must the Wisconsin firm selling such fermented malt

beverage at wholesale obtain a wholesale fermented malt
beverage permit as provided for in section 66.054 (6) in
addition to a wholesale liquor permit as provided for in
section 176.05 (la)?"

1. Sec. 176.70 (1) reads as follows:

"No individual, firm, partnership, corporation or associa
tion shall solicit orders for, or engage in the sale for future
delivery of, intoxicating liquors within the state unless and
until said individual, firm, partnership, corporation or asso
ciation shall first have secured from the commissioner of
taxation a permit so to do, and no agent or representative
of any individual, firm, partnership, corporation or asso
ciation shall solicit orders for, or sell for future delivery,
any intoxicating liquor within the state without securing
a permit from the commissioner."
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Sec. 176.70 (3) reads as follows:

"Such application shall be verified by the applicant; if
made by a firm, partnership or association, it shall be veri
fied by at least 2 members thereof; if made by a corpora
tion, it shall be verified by the president and secretary
thereof. Such application for permit shall be accompanied
by a fee of $10. All such permits shall expire on the 31st
day of December next following their date of issue unless
sooner revoked by the commissioner of taxation. Individ
uals, firms, partnerships, corporations or associations em
ploying persons to solicit orders for, or to sell for future
delivery, intoxicating liquors within the state, shall send to
the commissioner a list of all such persons and notify him
at once whenever a salesman or solicitor leaves their em
ploy. Upon leaving such employment, the salesman or so
licitor shall immediately send the permit to the commis
sioner for cancellation."

Sec. 176.01 (2) reads as follows:

" 'Intoxicating liquors' means all ardent, spirituous, dis
tilled, or vinous liquors, liquids, or compounds, whether
medicated, proprietary, patented, or not, and by whatever
name called, containing one-half of one per cent or more
of alcohol by volume, which are fit for use for beverage pur
poses, but shall not include 'fermented, malt beverages' as
defined in section 66.05U, which contain less than 5 per
centum of alcohol by weight."

Sec. 66.054 (1) (j) reads as follows:

" 'Fermented malt beverages' shall mean any liquor or
liquid capable of being used for beverage purposes, made
by the alcoholic fermentation of an infusion in potable
water of barley malt and hops, with or without unmalted
grains or decorticated and degerminated grains or sugar
containing one-half of one per cent or more of alcohol by
volume."

From the reading of these statutes, it seems clear that the
importation, distribution and sale of Stite containing more
than 5 per cent of alcohol by weight is subject to both the
regulations governing fermented malt beverages and the

regulations governing intoxicating liquors. (The applica
tion of tax rates is not involved in this question. That mat
ter was ruled upon in 32 O.A.G. 48.)
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Assuming that the company involved has representatives
who solicit orders in this state, it must secure a permit pur
suant to these sections.

2. Since the Stite in question is a fermented malt bever
age containing in excess of 5 per cent alcohol by weight, it
is subject'to regulation as both an intoxicating liquor and
a fermented malt beverage. Consequently, a Avholesaler
dealing in Stite would have to meet the requirements for
dealing in intoxicating liquors and the requirements for
dealing in fermented malt beverages.

Sec. 66.054 (5) (a) provides for the licensing of those
who sell or deal in fermented malt beverages by the munici
pality of the licensee's place of business. This could not
apply to an out-of-state brewery unless it operated a depot
or warehouse in this state. In such a case, the brewery
would be required to have a wholesaler's license for such
depot or warehouse pursuant to sees. 66.054 (4) (c) and
66.054 (6).

GFS

Public Assistance—Liability as Between Counties—Un
der existing statutes one county may not recover from an
other for relief given under sec. 49.02, Stats., except as

provided in sec. 49.11, even though the need for relief was
the result of the latter county's denial of an application
under sec. 49.19 for aid to dependent children, which denial
was later reversed by the department of public welfare.

May 4, 1951.
Edmund H. Drager,

District Attorney,
Vilas County.

You indicate that county A denied an application under
sec. 49.19, Stats., relating to aid for dependent children,
that the denial was appealed to the department of public
welfare, and that several months later the department re
versed the denial and ordered the application granted. Be
tween the time when the application was denied and the
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time it was reversed, the applicant obtained relief from
county B. The relief would not have been necessary if the
application for aid under sec. 49.19 had been granted by
county A. You ask whether county B has a claim against
county A for the cost of relief incurred as a result of
county A's denial of the original application.
Our supreme court laid down the following rule in Mil

waukee County V. Stratford, 245 Wis. 505, 15 N.W. 2d 812,
and Holland v. Cedar Grove, 230 Wis. 177, 282 N.W. Ill,
117;

"* * * There are no equities between municipalities in
respect to caring for and supporting paupers. The whole
matter being purely and strictly statutory, there is no lia
bility where a statute imposes none. * * *"

It was held, in Patrick v. Town of Baldwin, 109 Wis. 342,
85 N.W. 274, 53 L.R.A. 613, that where the law imposes on
a municipality the duty of maintaining poor persons and

designates officers thereof to act in the performance of such
duty, the neglect of the duty by such officers will not operate
as an implied request to a private party to supply the needy
person's wants so that the municipality may be held liable
for assistance given by such party. If the neglect of a munic
ipality to perform a statutory duty with respect to assist
ance to the needy cannot result in liability of the munici
pality to a private person, a fortiori it could not result in
liability to another county, in the absence of a statutory
provision.

The only statutory authorization for recovery by one
county from another for relief granted to a needy person,
is contained in sec. 49.11 which relates to recovery from
the county of legal settlement. If the recipient of relief in
the case you have submitted did not have a legal settlement
in B county, B county might recover from the proper county
under the provisions of sec. 49.11. Aside from that provi
sion, however, we find no statutory authorization under
which B county would have recourse against A county for
the relief granted after the latter denied the application
under sec. 49.19.

BL
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Constitutional Laio—Schools and School Districts—Debt
Limit—Proposed amendment of sec. 67.04 (6), Stats., by
Bill No. 611, A., which would substitute state equalized val
uation of school district for last assessment figure as a basis
for computing school district indebtedness is in conflict with
art. XI, sec. 3, Wis. Const.

May 4, 1951.
The Honorable, The Assembly.

By Resolution No. 29, A., the assembly has requested the
attorney general for an opinion as to the validity of the

amendment to sec. 67.04 (6), Stats., proposed by Bill No.
611, A., relating to the borrowing limitation of school
districts.

The only change in sec. 67.04 (6) made by Bill No. 611,

A., is in the last clause Avhich is amended to read;

"* * * and provided that any school district whose terri
tory consists of a city of the fourth class or of a city of the
fourth class and a part or the whole of any adjoining town
or towns may borrow and issue bonds therefor up to 5 per
cent of its aooooaed of the state equalized valuation of the
district for the purpose of purchasing schoolhouse sites
and the construction and equipment of schoolhouses."

Thus the "state equalized valuation" is substituted for
the "assessed valuation."

This may not be done.
Art. XI, sec. 3, Wis. Const, provides in part:

* * No county, city, town, village, school district, or
other municipal corporation shall be allowed to become in
debted in any manner or for any purpose to any amount,
including existing indebtedness, in the aggregate exceed
ing five per centum on the value of the taxable property
therein, to be ascertained by the last assessment for state
and county taxes previous to the incurring of such
indebtedness. * * *"

This language was recently amended by adding the
words:

"* * * except that for any city which is authorized to
issue bonds for school purposes the total indebtedness of
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such city shall not exceed in the aggregate eight per
centum of the value of such property."

This amendment, however, is not material to the point
we are concerned with here.

The question that is presented is whether or not the
words "state equalized valuation" as used in Bill No. 611,
A., are in conflict with the words "last assessment for state

and county taxes" as used in art. XI, sec. 3, Wis. Const.
This question has been passed upon a number of times

by our state supreme court, commencing with the decision

in State ex rel. Marinette, T. & W. R. Co. v. Tomahawk
Common Council, (1897) 96 Wis. 73. The court there held
that the assessment intended as the basis of determining
whether a municipal indebtedness is in excess of the 5 per
cent limitation imposed by the above constitutional provi
sion, is the last assessment of the municipality as equalized
by the local board of review for the purposes of general
taxation.

The court said at pp. 92-93:

"* * * The assessment intended by the constitutional
provision is the assessment of the town, city, or village, as
equalized by its board of review, made for the purposes of
general taxation, and there is no other assessment, within
the meaning of this provision, 'for state and county taxes.'
The so-called 'state assessment' is made on the third Mon
day of May, before the local assessments are made, and
'from all the sources of information accessible to the
board, as a means of apportioning state taxes between the
several counties.' A valuation of the property in the sev
eral counties is thus arrived at. R.S. sec. 1069. At the an
nual meeting of the county board in November, the local
assessments, having been completed in the meantime, with
statistical statements, are laid before the county board,
and it is then 'to determine and assess the relative value of
all the taxable property in each town, city, and village,' as
a means of apportioning the state and county taxes be
tween such towns, cities, and villages; but the taxes
therein are computed and extended upon the local assess
ments, as determined by the local assessors and boards of
review. The object of the provision, by which resort is to
be had to the 'last assessment for county and state taxes,'
is to prevent a resort to special assessments, which the
legislature might authorize for the purposes contemplated
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in the amendment only, and as a safeguard against possi
ble evasion of its true intent and purpose. There is no
assessment distinctively made for county taxes, nor any
distinctively made for state taxes, in any other sense than
has been stated; and to hold that there are such would be
to render the provision indefinite and uncertain as to
which so-called 'assessment' was intended. The last assess
ment of the town, city, or village as fixed by the local board
of review, upon which county and state taxes may be ex
tended, as well as local taxes, is clearly the assessment in
tended. R.S. sees. 1073, 1076, 1078."

This decision was followed in Stedman et al. v. Berlin,
97 Wis. 505, 511, but was overruled on another point not
involved here in the case of Crogster v. Bayfield County,
99 Wis. 1.

The question again received careful consideration by
the court in the case of School District v. First Wisconsin
Co., 187 Wis. 150, wherein a decision was rendered that is
squarely in point. In this case the school district brought
an action to compel the defendant,, pursuant to a contract
entered into, to purchase bonds issued by the school dis
trict. The defendant claimed it was not liable to purchase
the bonds on the grounds that the school district had ex
ceeded its constitutional debt limit and that the bonds were

therefore not lawfully issued. It appeared that if the as
sessment made by the local assessor of Shorewood as cor
rected by its board of review were to be taken as the basis
of computation, the school district had exceeded its consti
tutional limit of indebtedness, but that if the assessment as
equalized by the county board were to be taken as the
basis, then the school district had not exceeded its consti
tutional indebtedness and the bonds were lawfully issued.
At that time sec. 67.01 (4) provided that every refer

ence in ch. 67 to the value of the taxable property in a
municipality, other than a county, referred to such value
according to the last equalized assessment thereof for state
and county taxes.

The court said at pp. 152-153:

"It is the claim of the respondent that the words 'last
assessment for state and county taxes previous to the in
curring of such indebtedness' can refer only to the assess-
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ment made by the county board when it determines the val
uation of all property in the county for the purpose of ex
tending thereon the state and county taxes. It points out
that state taxes are levied upon the counties in accordance
with the valuation made by the state authorities, and that
the state and county taxes levied upon the local taxing
units are in accordance with the valuation made by the
county board, and that state, county, and local taxes are
levied upon the valuations or assessments made by the
local board of review, and that each assessing authority is
by statute required to make an assessment 'which shall be
the full value according to their best judgment.' It also re
lied upon the provisions of sub. (4) of sec. 67.01 of ch. 67
relating to municipal borrowing, to the effect that 'Every
reference to the value of the taxable property in a munici
pality, other than a county, refers to such value according
to the last equalized assessment thereof for state and
county taxes, and in a county, to such value as last estab
lished by the tax commission.' It is needless to express any
opinion upon the merit of respondent's contentions be
cause they were decided adversely to it in State ex rel.
MaHnette, T. & W. R. Co. v. TomahaivJc, 96 Wis. 73, 71
N.W. 86. In that case the court discussed and determined
that the 'last assessment for state and county taxes,'
within the meaning of the constitutional provision, is 'the
last assessment of the town, city, or village as fixed by the
local board of review, upon which county and state taxes
may be extended, as well as local taxes.'
"This ruling was adhered to in Stedman v. Berlin, 97

Wis. 505, 511, 73 N.W. 57, where the court says: 'The "last
assessment for state and county taxes," within the mean
ing of this provision, is the last assessment in the munici
pality as equalized by its board of review,' citing the Toma
hawk Case. We are satisfied that the previous ruling of
this court correctly interpreted the constitutional provision
in question and should be adhered to."

You are therefore advised that the amendment of sec.

67.04 (6) proposed by Bill No. 611, A., is in conflict with
art. XI, sec. 3, Wis. Const., and is therefore invalid.
WHR
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Public Assistance—Legal Settlement—Persons residing
on federal enclave ceded to the United States government
do not acquire legal settlement as defined in sec. 49.10,
Stats.

May 8, 1951.

William Gleiss,
DistHct Attorney,

Monroe County.

You inquire whether persons who have resided for one
year on lands owned by the United States government at
Camp McCoy and on other land owned by the government
for the use of the veterans administration hospital at
Tomah, and over which lands exclusive jurisdiction has

been ceded to the United States of America, have legal

settlement in the municipalities in which the lands are
located.

There is, of course, no problem in regard to those lands
in which jurisdiction has not been ceded to the United

States and the state laws continue effective in such

territory.

The answer to your question turns upon a correct inter
pretation of that portion of sec. 49.10 (4), Stats., which
provides: "Every person * * * who resides in any munici
pality one whole year gains a legal settlement therein."
The question is whether this language evidences a legisla
tive intent to include within a municipality those areas
over which exclusive jurisdiction has been surrendered to

the federal government.
It is my opinion that such areas are not properly part

of the municipality and that the legislature did not intend
so to include them. In 29 C.J.S. 49 it is stated: "Since land

which has been ceded by a state to the United States for

the use of some department of the general government,
without any reservation of jurisdiction except the right to
serve civil and criminal process thereon, ceases to be a
part of the state, * * * such land ordinarily cannot become
a voting residence in the state in which it is situated, until
it is receded to the state by congress." Several cases are
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cited in support of the proposition. The same rule is stated
in Arledge v. Mabry, 52 N.M. 303, 197 P. 2d 884.
The rule stated is based upon para. 17 of sec. 8, art. 1 of

the United States constitution, which gives congress the
authority "to exercise exclusive legislation in all cases
whatsoever," over the District of Columbia and "over all
places purchased by the consent of the legislature of the
state in which the same shall be, for the erection of forts,

magazines, arsenals, dock-yards, and other needful build
ings." Sec. 1.02, Stats., gives legislative consent to acquisi
tion of land by the federal government for any purpose
specified in the constitution and cedes and confirms to the

United States exclusive jurisdiction over all such places
and tracts. Such cession of jurisdiction is made dependent
upon compliance with the conditions set out in sec. 1.03.
Where there has not been compliance with these condi
tions, the state retains jurisdiction unimpaired except that
it may not interfere with the performance of the functions
of the United States government, for which the land was
acquired. State v. Shepherd, (1941) 239 Wis. 345.

When territory has been properly ceded in accordance
with the provisions of sees. 1.02 and 1.03, Stats., it appears
that such territory is properly described as an "enclave."
In Webster's New International Dictionary, 2nd edition,

the word "enclave" is defined as "a tract or territory in
closed within foreign territory."

In the case of Pacific Coast Dairy, Inc. v. Department

of AgricAiltnre, 318 U.S. 285, 87 L. ed 761, the court had
under consideration a case in which the department of
agriculture of the state of California attempted to revoke
the license for marketing of milk of a dairy company on
the ground that it had sold milk at Moffett Field at a price
less than the minimum price fixed for the area. The court
held that the state of California did not have the right to
regulate minimum prices on Moffett Field, and in the
course of its opinion referred to the area of the military
reservation as a "federal enclave."

In the early case of Opinion of the Justices, 1 Metcalfe
580, 42 Mass. 580, the Massachusetts court ruled that per
sons residing at the Springfield arsenal could not gain a
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residence in the town of Springfield. The court stated at
page 583: "We are of the opinion, that * * * the govern
ment of the United States have the sole and exclusive

jurisdiction over such territory, for all purposes of legis
lation and jurisprudence * * * and consequently, that no
persons are amenable to the laws of the Commonwealth
for crimes and offenses committed within said territory,

and that persons residing within the same do not acquire

the civil and political privileges, nor do they become sub
ject to the civil duties and obligations of inhabitants of

the towns within which such territory is situated."

In 48 C.J. 470 under Paupers, the foregoing case is cited

for the proposition that residence on land ceded to the

federal government by a state for navy yards, forts, arse

nals, etc., will not enable a person to acquire settlement.

The case further states that persons residing on such ceded
territory do not have the right to vote, they are not sub

ject to state taxes, nor are they subject to any of the other
civil duties and obligations of inhabitants of the territory.

It is established that states cannot prosecute for crimes

committed on federal territory and that the United States
has the exclusive jurisdiction to prosecute for crime within
such territory. Benson v. United States, 146 U.S. 325.
The nature of rights in federal territory is indicated in

the case of Foi't Leavenworth Railroad Company v. Lowe,
114 U.S. 525, 537 as follows:

"* * * The question having been submitted to the
Attorney-General, he replied that the sole object and ef
fect of the reservation was to prevent the place from be
coming a sanctuary for fugitives from justice, for acts
done within the acknowledged jurisdiction of the S^te,
and that in all other respects the exterritoriality of the
armory at Harper's Ferry was complete, in so far as re
gards the State; that the persons in the employment of the
United States, actually residing in the limits of the armory,
did not possess the civil and political rights of citizens of
the State, nor were they subject to the tax and other obli
gations of such citizens. 6 Opins. Attorneys General, 577.
See also the case of The New York Post Office Site, 10
Opins. Attorneys General, 35."
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While it is true that when there is a cession of territory
to the federal government certain of the local and munici
pal laws of the ceded territory continue in effect, Chicago
and Pacific Raihvay Co. v. McGlinn, 114 U.S. 542, it ap
pears that those laws affect only private rights between
the parties and are continued in force as municipal laws of
the new sovereign and not because the laws of the prior
state had existence by virtue of the sovereignty of that
state. This subject is further discussed in the case of Sur
plus Trading Co. v. Cook, 281 U.S. 647.

Accordingly it is my conclusion that the legislature
never intended that land within federal enclave should be

a part of the territory of a town within the meaning of
sec. 49.10 (4), Stats., so that a person residing therein
could be a charge for relief against the town.
In closing I would suggest that there is a serious ques

tion whether the state of Wisconsin could pass a statute
assuming obligations for the relief of persons residing

within the state of Minnesota, or whether the state could
dii*ect that any other subordinate agencies or municipali
ties should assume the obligations of the burden for relief
of persons residing across the state line. Similarly, it
would appear there is a question whether the state can re
quire any municipality to support persons who are resid
ing outside the bounds of that municipality in a territory
under exclusive federal jurisdiction.
RGT
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Constitutional Laiv—Criminal Law—Searches and Sei-
zures—Bill to create sec. 363.03 (2), Stats., authorizing is
suance of search warrants on application of employes of
commissioner of taxation or the attorney general to search
for gambling devices, fermented malt beverages or intoxi
cating liquors in the county where the warrant is issued or
an adjacent county, to be executed by the employes of the
commissioner of taxation or the attorney general and re
turned before a magistrate or court of the county having
cognizance of the case, is not in conflict with any provision
of the Wisconsin constitution.

May 8, 1951.
The Honorable, The Assembly.

You have requested an opinion "as to the constitution
ality of the legislation proposed by Bill No. 54, S. (1951),
relating to search warrants."
The bill, as amended by the senate, would create a new

subsection of the statutes numbered 363.03 (2) to read as
follows:

"Upon the application of an employe of the commis
sioner of taxation or the attorney-general, a warrant may
be issued to search for gambling devices, fermented malt
beverages or intoxicating liquors believed to be concealed
on premises located in the county where the warrant is
issued, or in any county adjacent thereto, and shall com
mand that the things seized and the person in possession
of them be taken before a magistrate or court of the
county having cognizance of the case. Such warrant shall
be directed to the employes of the commissioner of taxa
tion or the attorney-general, as the case may be, and shall
be executed by them."

Your resolution requesting this opinion does not state
what constitutional provisions it is thought might be vio
lated. I am unable to find any provision of the constitution
of Wisconsin in conflict with this proposed legislation and
it is therefore my opinion that the act, if passed, would be
valid and constitutional.

Search warrants are governed by art. I, sec. 11, of the
Wisconsin constitution which provides as follows:
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"The right of the people to be secure in their persons,
houses, papers, and effects against unreasonable searches
and seizures shall not be violated; and no w^arrant shall
issue but upon probable cause, supported by oath or affir
mation, and particularly describing the place to be searched
and the persons or things to be seized."

The foregoing section is silent on the question of terri
torial jurisdiction to issue search warrants and is there
fore not in conflict with the proposed legislation.
Perhaps your honorable body had in mind art. I, sec. 7

of the constitution, which provides in part:

_ "In all criminal prosecutions the accused shall enjoy the
right * * * in prosecutions by indictment, or information,
to a speedy public trial by an impartial jury of the county
or district wherein the offense shall have been committed;
which county or district shall have been previously ascer
tained by law."

This section relates to venue for the trial of offenses, but
search warrants and their issuance are no part of the trial.
They are separate ancillary processes issued ex parte for
the discovery and seizure of evidence to be used in criminal
cases. See 56 C.J. 1184-1185, Seaxxhes & Seizures, §71.
They need not be issued in the county where the trial must
be held. For example, suppose that a murder is committed
in county A and police learn that the mui'der weapon is

hidden in county B. The trial of a person accused of the
murder is required to be conducted in county A, where the

crime was committed, but a warrant to search for the
weapon may be procured from a magistrate in county B.
The warrant in such case would direct the officer to make

his return to the magistrate or coui't having cognizance of
the case in county A. See sec. 363.03, Stats.

Although there is very little authority on the subject, it
does appear that where a statute pemvits, a magistrate
may issue a warrant to search a place which is outside his
criminal territorial jurisdiction and may direct that retuim
be made to a court having jurisdiction of the crime. Thus
in Goifredo v. State, (1927) 145 Miss. 66, 111 So. 131, 132,
it appeared that a county had been divided into two dis
tricts and a statute provided that crimes and misde-
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meanors should be cognizable only in the proper court of
the district in which they were committed. Another stat
ute authorized justices of the peace to issue search war-
i-ants to search anywhere in the county. It was held that
it was lawful under those statutes for a justice of the
peace in one district "to issue a search warrant to be
served in and returnable before a justice of the peace in
another district." See to the same effect: Hathaway v.
State, (1940) 188 Miss. 403, 195 So. 328; Conwill v. State,
(1927) 147 Miss. 118, 112 So. 868, 869; Kutz v. State,
(1947) 83 Okla. Grim. 324, 177 P. 2d 139.
In Solloway Mills v. Williams, 65 Ont. L. 243, 53 C.C.C.

403, [1930] 3 Dom. L.R. 953, (app. dism., Rex v. Solloway
and Mills, (1930) 65 Ont. L.R. 677, 54 C.C.C. 214) it ap
peared that a police magistrate of the province of Alberta
had issued a search warrant to search premises in the prov
ince of Ontario. The defendant Williams, a justice of the
peace and police magistrate of Ontario, endorsed it and it
was executed in Ontario. A motion was made for return of
the property seized under the warrant. The Ontario courts
denied the motion on the ground that under the Canadian
criminal code, §629, the warrant issued in Alberta could
be executed in Ontario, since the Canadian parliament in
tended that such process be executed anywhere in the do
minion. Accord: Solloivay Mills & Co. v. Fraivley, 42 B.C.R.

524, 53 C.C.C. 306, [1930] 4 Dom. L.R. 235.
In Asner v. State, (1949 Md.) 65 A. 2d 881, 884, the court

stated the following by way of obiter dictum:

"* * * Of course, such search must be made within the
limits of the jurisdiction of the judge or justice of the peace
issuing the same. A search warrant cannot have any extra
territorial effect."

However, reference to the applicable statute, art. 27, §306,

Md. Ann. Code (1939) discloses that the complaint must
show that the place to be searched is "within the territorial
jurisdiction of such judge or justice of the peace." Hence
that case is without significance on the constitutional ques
tion involved here, since the court was merely applying the
Maryland statute.
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In People v. Donaldaon, (1928) 243 Mich. 104, 219 N.W.

602, it was held that a justice of the peace had jurisdiction

to issue a search warrant to search premises located in the

adjoining county within 100 rods of the county line. This

was by reason of a statute similar to sec. 356.01 (2), Wis.

Stats., providing that offenses committed within 100 rods of
the county line might be prosecuted and punished in either

county.

In Weinherg v. United States, (C.C.A. 2d, 1942) 126 Fed.

2d 1004, 1006, it was held that a federal district court in

Michigan could not issue a valid warrant to search prop

erty in New York City. This was placed on the ground that

"with very few exceptions, United States district judges
possess no extraterritorial jurisdiction." After referring to
the federal constitutional provisions requiring trial of all

crimes in the state and district where committed and to the

fact that the federal statute authorizing issuance of search

warrants did not contain an express limitation of the dis
trict court's power to its own district, the court said that
that nevertheless seemed clearly understood, and that si

lence would not be held to mean that search warrants might
be used anywhere in the country. This seems to be a sound
holding but it does not mean that congress could not, if it
chose, enact legislation authorizing federal judges to issue
warrants to search outside their districts.

With reference to justices of the peace, art. VII, sec. 15 of
the constitution, after providing for the election of justices,
concludes as follows:

"The justices thus elected shall have such civil and crim
inal jurisdiction as shall be prescribed by law."

There is no requirement that the jurisdiction of the justice
be limited to the municipality for which he is elected, or
even the county in which he resides. See Starkweather v.
Satvyer, (1885) 63 Wis. 297.

Art. VII, sec. 2 of the constitution, after providing that
the judicial power shall be vested in the supreme court, cir
cuit courts, courts of probate and justices of the peace, con
tinues as follows:
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"The legislature may also vest such juriscUction as shall
be deemed necessary in municipal courts, and shall have
power to establish inferior courts in thd several counties,
with limited civil and criminal jurisdiction. Provided, that
the jurisdiction which may be vested in rnunicipal courts
shall not exceed in their respective municipalities that of
circuit courts in their respective circuits as prescribed in
this constitution; and that the legislature shall provide as
well for the election of judges of the municipal courts as
of the judges of inferior courts, by the qualified electors of
the respective jurisdictions. * * *"

Under the foregoing section, the jurisdiction of a munic-
ipal cowt cannot extend beyond the municipality, but the
mere fact that a court is called a "municipal court" does not
make it such and it may be in fact an "inferior court" in
the meaning of the constitution. If it is an "inferior court,"
its process may extend throughout the state. French v. L.
Starks Co., (1924) 183 Wis. 345.
But even in the case of a "municipal court" in the consti

tutional sense, there is no difficulty in this connection by
reason of the court's process being limited to the territorial
limits of the municipality. This is because search warrants
are not issued by the court, but by the judge of the court
acting as a magistrate. Sees. 354.01 and 363.01, Stats. There
is a clear legal distinction between the acts of a magistrate
and the acts of the court of which he is judge. State v.
Friedl, 259 Wis. 110 (decided April 3, 1951). A warrant
of arrest issued by a magistrate may be served anywhere
in the state, sec. 354.02 (6), Stats., and it has never been
doubted, so far as I know, that this applies as well to war
rants issued by judges of municipal courts as to any other
warrants.

At any rate, even if the proposed legislation could not
constitutionally authorize the judge of a municipal court
to issue a search warrant to be executed in an adjoining
county (which I do not believe to be true) the legislation
Avould nevertheless be valid as to all other courts under the

general principle of severability.
Perhaps your honorable body is concerned about the pro

priety of authorizing search warrants to be executed by
persons who are not peace officers. So far as the beverage
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tax agents employed by the commissioner of taxation are
concerned, they are peace officers for certain purposes in
cluding the enforcement of the laws relating to intoxicating
liquors, as well as certain of the statutes against gambling.
Sees. 176.01 (3), 139.27 (3), 73.035, Stats. The attorney
general and his employes are not peace officers. But this is
of no significance, since "it is clear that at common law a
justice of the peace had a right to direct his warrant to any
particular private person by name," and the existing stat
ute does not alter the common-law rule. Meek v. Pierce,
(1865) 19 Wis. *300, *302-304. See also 56 C.J. 1239—
Searches and Seizures, §157. It is therefore clear that there
is nothing improper in providing that a search warrant
shall be directed to persons who are not peace officers and
executed by them.

You are therefore advised that Bill No. 54, S., if enacted,
will be valid and constitutional legislation.
VWT

WAP

Appropriations and Expenditures—Stout Institute—The
expense of maintaining and repairing property purchased
by the Stout institute with moneys from the post-war build
ing fund, must be paid out of the appropriation provided
in sec. 20.34 (2), Stats; the insurance cost should come
from the appropriation provided in sec. 20.34 (Sb); the
cost of heat, light, gas and other operating expenses must
be borne by the general appropriation, sec. 20.34 (1). Rental
income from such property must be paid to the state treas
ury. Sec. 41.22.

May 8, 1951.
Verne C. Fryklund, President,

The Stout Institute.

You have informed us that the Stout institute has ac

quired certain property known as the Boeing residence,
which was paid for with moneys from the post-war build
ing fund. There are tenants still occupying this property,

who are paying $140 a month rental to the Stout institute.
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Stout is paying the cost of insurance, heating, electricity,
gas (except coolting gas), repairs and other operating costs
for this building.

You have asked into which fund you should place this
rental income, and from which fund you should pay these
expenses for maintaining this building. You have also asked
whether the dormitory revolving fund or the post-war
building fund can be used for this purpose.

It is my opinion that neither of these funds can be used
for this purpose. Sec. 20.346 (2) provides:

"There is appropriated on July 1, 1949 from the post
war construction and improvement fund to the board of
trustees of Stout institute $503,000 for the construction
and improvement of buildings and property, including a new
library building."

Money from this fund can be used only for construction and
improvement of buildings and property. It cannot be used
for the expenses of maintaining and operating this rental
property which Stout has acquired. There is no provision
for depositing this rental income in this post-war building
fund.

Sec. 20.34 (4) sets up a revolving fund into which reve
nue from dormitories, commons, dining halls and laundry,
must be deposited, and from which the operating expenses
of these functions can be paid. This fund can be used only
in connection with the operation of dormitories, commons,
dining halls, laundry and similar activities. The operation
of this rental property does not fall within any of these
categories.

Sec. 20.34 (2) provides a $25,000 annual appropriation
to the Stout institute for "property repairs and mainte
nance." The expenses which relate to the I'epair and mainte
nance of this property must be paid out of this appropria
tion. The cost of the insurance should be paid out of the
appropriation made in sec. 20.34 (3b). The cost of heating,
electricity and gas and other operating costs must come out
of the general appropriation, sec. 20.34 (1).
The rental income from this property must be deposited

with the state treasury pursuant to the requirements of sec.

41.22. There is no statute reappropriating it.

GFS
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Public Officers—Compatibility—County Board Member
—Village Employe—Membership on a county board is not
incompatible with employment by a village owned electric
utility plant in a capacity which would not involve any re
lations or dealing with the county. A supervisor elected to
the county board from a village does not violate sec. 348.28,
Stats., by accepting employment from that village utility
commission.

May 14, 1951.

Martin Gulbrandsen, ,
Distnct Attorney,

Vernon County.

You ask whether a county supervisor who is elected from
a village and who is a member of the county board but not
of the village board may be employed by the utility commis
sion of the electric utility of such village.

The two principal tests of compatibility are: (1) Is one
job in any way supervisory of the other? (2) Does the occu
pant of one position have to deal officially with the occupant
of the other position on matters such as would raise a
possibility of a conflict of interests? In the instance which
you cite, the answer to both questions is in the negative.

Sec. 59.03 (3) provides that a county supervisor may be
a member of the village board of trustees. By analogy, there

should be no objection to his being an employe of the village
board of trustees whose duties relate to constructing an
electric utility plant, since it is presumed that he will not
have any dealings with or relation to the county in this
capacity.

The question of whether sec. 348.28 applies to a transac
tion such as this where the position of county board mem
ber carries no responsibilities related to the village utility
commission is, in my opinion, settled in the negative by
State V. Bennett, 213 Wis. 456, 252 N.W. 298. This inter
pretation is substantiated by an opinion in an analogous
situation in 31 O.A.G. 93. In that opinion it was held that
the sale of insurance to a city on city buildings by a county
board member who is elected by a ward in that city does
not violate sec. 348.28 unless such board member is at the
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same time a member of the city council. So long as the offi
cer involved does not act on behalf of the unit of govern
ment he represents (in this case, the county) in dealing
with himself (in this case as an employe of the village or
its utility commission), sec. 348.28 is not involved. See also
24 O.A.G. 180.

GFS

Cities—Deeds—Conveyances—Under sec. 62.11 (5),
Stats., city council has management and control of city
property and may pursuant to valid contract convey real
estate by the form of conveyance contemplated by sec.
235.19 (2) without the mayor's signature, but the action
of the council must be submitted to the mayor for his veto
under sec. 62.09 (8) (c) and if he vetoes the council's ac
tion, it will be necessary to override the veto by a three-
fourths vote of the members of the council.

May 16, 1951.
Clifford L. Lord, Director,

State Historical Society.

You state that the common council of the city of Prairie
du Chien has indicated that it is desirous of having the state
historical society operate as soon as possible the property
known as Villa Louis as an historical site pursuant to a
contract between the city, the state historical society, the
F. R, Bigelow Foundation and the Dousman heirs under

date of December 12, 1949. This contract called for a trans
fer from the city to the society of a portion of the Villa
Louis premises, but the mayor refused to sign a deed al
though the validity of the contract has been sustained by
circuit court decision.

It is now proposed to have the necessary deed executed
by officials of the city other than the mayor since the mem
bers of the council are apparently anxious to have the so
ciety take over immediately without further litigation or
delay, and you have asked for an official opinion as to
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^yhethe^ or not a conveyance to the society may be legally
made by the city without the signature of the mayor on
the deed.

The general rule appears to be that if the mode of con
tracting is not prescribed by statute or charter a munici
pality may make a contract in the same manner as other
corporations or partnerships or individuals. McQuillin
Municipal Corporations, 2d. ed., §1281. See also 63 G.J.S.
519.

In Wisconsin we have no specific statutory directions as
to the execution of deeds by a city, and as will be discussed
later, it appears that the general statute relating to con
veyances by a private corporation is applicable. This is
sec. 235.19 (2) which in substance provides that corporate
conveyances shall be signed by the president or other au
thorized officers of the corporation, sealed with the corpor
ate seal and countersigned by the secretary, assistant
secretary, cashier or assistant cashier, or clerk thereof.

Sec. 62.11 (1), among other things, provides that the
mayor and aldermen shall be the common council.

Sec. 62.11 (5) provides;

"(5) POWERS. Except as elsewhere in the statutes spe
cifically provided, the council shall have the management
and control of the city property, finances, highways, navi
gable waters, and the public service, and shall have power
to act for the government and good order of the city, for
its commercial benefit, and for the health, safety, and wel
fare of the public, and may carry out its powers by license,
regulation, suppression, borrowing of money, tax levy,
appropriation, fine, imprisonment, confiscation, and other
necessary or convenient means. The powers hereby con
ferred shall be in addition to all other grants, and shall be
limited only by express language."

Sec. 62.06 (7) provides in effect that after incorporation
a city shall thereafter be a body corporate and politic, with
the powers and privileges of a municipal corporation at
common law and conferred by ch. 62 and generally by the
statutes.

Sec. 62.09 (7) (a) and (b) provides:

"(7) GENERAL PROVISIONS, (a) The corporate authority
of the city shall be vested in the mayor and common council.
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"(b) Officers shall have generally the powers and duties
prescribed for like officers of towns and villages, except as
otherwise provided, and such powers and duties as are pre
scribed by law and except as to the mayor shall perform
such duties as shall be required of them by the council.
Officers whose powers and duties are not enumerated in
chapter 62 shall have such powers and duties as are pre
scribed by law for like officers or as are directed by the
council."

Since officers of cities have the powers and duties pro
scribed for like officers of towns and villages, it is clear that
the mayor and clerk would have the same authority to exe
cute conveyances that the village president and clerk have

under sec. 61.50 (1) which provides in part that every con
tract, conveyance, license or other written instrument shall
be executed on the part of the village by the president and
clerk, sealed with the corporate seal, and in pursuance only
of authority therefor from the village board.
However, sec. 61.50 (1) is a limitation on how village

contracts are to be executed and is not to be construed as a

limitation on the powers of cities, having in mind their very
broad powers under sec. 62.11 (5). In a note in the 1950
Wisconsin Annotations relating to this section, the revisor
of statutes says:

"Prior to the enactment of this section by ch. 242, Laws
1921 (revision of city charter law) cities possessed speci
fied powers. Their powers were limited to those expressed
in the statutes and those necessarily implied by the ex
pressed powers. All other powers were regarded as having
been denied. That rule was changed by said chapter. Since
then cities possess all powers not denied them by the stat
utes or the constitution. Instead of the powers being speci
fied, as formerly, the limitations are now enumerated."

Sec. 62.09 (8) (c) relating to the powers of the mayor
provides:

"(c) He shall have the veto power as to all acts of the
council, except such as to which it is expressly or by neces
sary implication otherwise provided. All such acts shall be
submitted to him by the clerk and shall be in force upon
his approval evidenced by his signature, or upon his failing
to approve or disapprove within five days, which fact shall
be certified thereon by the clerk. If he disapproves he shall
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file his objections with the clerk, who shall present them to
the council at its next meeting. A three-foui'ths vote of all
the members of the council shall then make the act effective
notwithstanding the objections of the mayor."

It would be clear of course that if the council were to

designate some officer other than the mayor to execute the
deed on behalf of the city, the mayor would have the veto
power with respect to such ordinance or resolution and the
council's action could be effective in the case of a veto only
if sustained by a three-foui-ths vote of all the members of
the council.

In Winninger v. Waupun, 183 Wis. 32, 197 N.W. 249, the
court held that sec. 62.11 (5) which provides that city
councils shall have the management and control of city
property, does not delegate power to the city council to pur
chase land, and must be construed in connection with sec.
62.09 (8) (c) under which the mayors of cities are given
the veto power. Accordingly it was held that a resolution by
a city council authorizing the purchase of land for a city
hall which was not submitted to the mayor for his approval
did not become a legal offer nor the basis of a contract of
purchase. The court said at p. 36:

"Among the corporate powers delegated to a municipal
ity by the legislature is included that of acquiring the prop
erty necessary to carry out the objects and purposes of its
creation. In the instant case it was sought to acquire the
property in question for the purpose of establishing and
maintaining thereon a city hall and for other proper legal
municipal purposes. While the mayor by the express terms
of the statutes is made the executive officer of the city,
being clothed with the usual and ordinary powers of an
executive, it was deemed wise by the legislature to also dele
gate to him the veto power, and this veto power is not con
fined to mere ordinances passed by the common council, but
to all acts of the council excepting such as to which it is
expressly or by necessary implication otherwise provided.
While his signature to a measure is not an absolute essential
in all cases, nevertheless, in order that an ordinance or reso
lution may become effective, it must be first submitted to
him for approval; it must receive his approval within a
specified time, or, failing to act within the time limited by
the statutes, the act becomes effective without his approval;
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or, the act must be vetoed by him, in which event it cannot
become binding unless the common council, by vote of at
least three fourths of its members, overrides such veto."

So far as the city of Prairie du Chien is concerned, there
are no special charter provisions which would lead to any

contrary result. By sec. 62.02 all special charters for cities
of the second, third and fourth classes (which would in
clude Prairie du Chien, a city of the fourth class) were re
pealed and such cities were incorporated under ch. 62,
Stats., although by sec. 62.04 it was declared to be the in
tention of the revision of the city charter law to grant all
rights, powers and privileges to cities that they foimierly
had unless the contrary appeared to be plain from the revi
sion. The city of Prairie du Chien was incorporated by ch.
21, Private and Local Laws 1872, and this special charter
was revised, consolidated and amended by ch. 491, Laws
of 1889. On January 5, 1914 the city passed an ordinance
adopting ch. 40a. of the Wisconsin, statutes known as the
General Charter Law in lieu of the special charter which
it had under ch. 491, Laws of 1889. Nothing contained in
these revisions would in any way restrict the city from
conveying without the mayor's signature.
In 19 O.A.G. 402, the attorney general expressed the opin

ion that real estate acquired by a local vocational school
board in the name of the city could be conveyed pursuant
to sec. 235.19 (2) and cited the case of Milwaukee v. M. E.
R. & L. Co., 173 Wis. 400, 180 N.W. 839, 181 N.W. 821,
13 A.L.R. 802, to the effect that a city in its character as
the owner of property is a private corporation, possessing
the same rights, duties and privileges as any other.
In the case of Jefferson Gardens, Inc. v. Terzan, 216 Wis.

230, 257 N.W. 154, it was held that a land contract signed
by the president but not by the secretary was good as be
tween vendor and purchaser where the president was au
thorized to act for the corporation, since sec. 235.19 (2)
only affects the recordability of the contract and the rights
of subsequent purchasers who purchase from the vendor in
ignorance of the contract. The court said at p. 234:

"The claim that the contract is void because not signed
by the secretary of the corporation is without merit. Grant-
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ing that the land contract conveys to the vendee an interest
in the land covered by it, the statute relied on only affects
the recordability of the contract and the rights of subse
quent purchasers of the land who purchase from the vendor
in ignorance of the existence of the contract. The contract
is good between the parties. This was settled as the law of
this state by the decision in Leinenkugel v. Kehl, 73 Wis.
238, 40 N.W. 683, which reviewed the earlier decisions of
this court and has been consistently followed ever since.
Welsh V. Blackburn, 92 Wis. 562, 564, 66 N.W. 528; Har-
rass V. Edwards, 94 Wis. 459, 463, 69 N.W. 69; Marvin v.
Anderson, 111 Wis. 387, 392, 87 N.W. 226. These cases in
volve deeds not witnessed or acknowledged according to the
statute. But the provision respecting the signatures of the
president and secretary of a corporation is incorporated in
the same statute with those respecting witnesses to signa
tures and acknowledgment. Sec. 235.19. The one provision
of the statute is subject to the same construction as the
others, so far as the purpose of the provisions and the ef
fect of non-compliance are concerned. The president of the
plaintiff corporation was authorized to act for the corpora
tion in the matter, and any memorandum satisfying the
statute of frauds, sees. 240.06 and 240.08, Stats. 1933, signed
by an authorized agent of the vendor is valid and enforce
able. Douglas v. Vorpahl, 167 Wis. 244, 166 N.W. 833; Rus
sell V. Ives, 172 Wis. 123, 178 N.W. 300."

In 63 C.J.S. 519 the statement is made that under valid
authority from the council, another officer than the mayor
may execute the deed. The case of Nohlehoro v. Clark, 68
Me. 87, 28 Am.R. 22, was cited in support of this proposi
tion. In that case at a legal town meeting one Hatch was
authorized as agent to sell certain lands belonging to the
town of Nobleboro. The deed set out that the inhabitants
of the town of Nobleboro conveyed to Clark a certain tract
of land, in witness whereof, they "by the hand of Hatch
hereunto duly authorized * * * have set their seal, and the
said Hatch has hereunto subscribed his name." Hatch as
agent of the town acknowledged the instrument to be the
free act and deed of the inhabitants of the town and it was
held that it was the deed of the inhabitants of Nobleboro.
In view of the foregoing discussion, we conclude that a

city such as Prairie du Chien may pursuant to a valid con
tract convey real estate as contemplated by sec. 235.19 (2)
by a deed executed by some authorized officer other than
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the mayor. We assume that the clerk will countersign the
deed and that it will bear the corporate seal of the city.
Also we wish to make it clear that the action of the council
must be submitted to the mayor under sec. 62.09 (8) (c)
and if he vetoes the ordinance or resolution it will be neces
sary to override the veto by a three-fourths vote of all of
the members of the council before the proposed deed can
be effectively executed without the mayor's signature.
WHR

Sheriffs—Prisons and Prisoners—A sheriff may elect to
carry out his duties under sees. 59.23 (1) and 53.37, Stats.,
with respect to furnishing meals for prisoners in the county
jail, by his own services or those of his wife instead of by
a deputy appointed under civil service regulations.

May 18, 1951.
David L. Dancey,

Distnct Attorney,
Waukesha County.

You state that the sheriff of your county is paid a fixed
allowance per meal for board furnished to inmates of a
county jail. The county board has adopted a civil service
ordinance under which it has given civil service status as
a deputy sheriff to a jail matron, whose duties have been
specified by resolution of the county board to include super
vision of the jail kitchen and preparation of food for pris
oners. The sheriff does not desire to have such matron
supervise the jail kitchen and preparation of food but has
assigned such duties to his wife who is not a deputy sheriff
with civil service status and is not being paid by the county
for the performance of such duties. You ask whether the
sheriff may refuse to assign to the jail matron the duties
designated by the county board.
The opinion was given in 14 O.A.G. 430 that the county

board might not hire a cook nor purchase supplies neces
sary for the furnishing of meals to prisoners in the county
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jail, but that its powers in that respect were limited to pre
scribing the diet for prisoners and fixing the maximum of
compensation to the sheriff. The opinion was based on the
statutes then in existence, which are similar to those now

in effect with the exception of the civil service provisions
in sees. 59.074 and 59.21 (8) which were created by ch. 186,
Laws 1943, and ch. 349, Laws 1935, respectively. Among the
statutory provisions on which the opinion relied were those

contained in sec. 59.23 (1), requiring the sheriff to take
charge and custody of the persons in the jails of his county
and "keep them himself or by his deputy or jailer," and sec.
55.07 (1), Stats. 1925, providing that the county board
might prescribe the diet and fix the maximum compensa
tion to be paid the sheriff for meals furnished to prisoners
in the county jail. Similar provisions are made in sees. 59.23
(1), 53.37 (1) and 59.15 (3) of the existing statutes.
The determination of your problem involves the question

of the extent to which the legislature intended the enact
ment of the provisions relating to civil service, in sees.
59.074 and 59.21 (8), to supersede the provisions defining
the respective powers and duties of the county board with
respect to provisions of meals for prisoners.

Sec. 53.33, provides, as did sec. 55.03 of the statutes of

1925, that the charges for maintaining prisoners in the
county jail are to be paid out of the county treasury; and
under sec. 59.15 (3) it is apparently contemplated that the

compensation is to be paid to the sheriff instead of to other
persons who render services or purvey supplies. That does
not of itself establish that the legislature did not intend
such provisions to be superseded by the civil service ordi
nances. It was pointed out in 38 O.A.G. 21 that the civil

service provisions in sec. 59.074 superseded the provisions
of sec. 59.19 (1) with respect to the appointment of deputy
county treasurer. The statutes defining the respective du
ties and rights of the sheriff and county board with respect
to the keeping of prisoners, however, are more detailed and

specific than those involved in the provisions discussed in
38 O.A.G. 21.

Since the office of sheriff is a constitutional one in the
sense that the constitution provides that the sheriff shall
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be chosen by the electors of the respective counties, our su
preme court has held that there are certain rights, powers
and duties pertaining to the office as it existed at common
law of which the legislature could not divest it. In State
ex rel. Kennedy v. Brunst, (1870) 26 Wis. 412, 414, there
was under consideration a law by which the legislature
sought to transfer the duty of keeping the prisoners from
the sheriff to another official. The court commented that,

although the constitution does not define the powers, rights
and duties which it intended should attach to and belong
to the office of sheriff,

"* * * there can be no doubt that the framers of the con
stitution had reference to the office with those generally
recognized legal duties and functions belonging to it in this
country, and in the territory, when the constitution was
adopted. Among those duties, one of the most character
istic and well acknowledged was the custody of the com
mon jail and of the prisoners therein. * * * And it seems
to us unreasonable to hold, under a constitution which care
fully provides for the election of sheriffs, fixes the term of
the office, etc., that the legislature may detach from the office
its duties and functions, and transfer those duties to an
other officer. * ♦ * It would certainly be a very idle provi
sion of the constitution, to secure to the electors the right
to choose their sheriffs, and at the same time leave to the
legislature the power to detach from the office of sheriff
all the duties and functions by law belonging to that office
when the constitution was adopted, and commit those du
ties to some officer not elected by the people. * * * We there
fore conclude that it was not competent for the legislature
to take from the constitutional office of sheriff a part of the
office itself, and transfer it to an officer appointed in a dif
ferent manner, and holding the office by a different tenure
from that which was provided for in the constitution."

The principle of the above case was re-affirmed recently
in Schultz v. Milwaukee County, (1944) 245 Wis. Ill, 115.

It was held, however, in State ex rel. Milwaukee County
V. Buech, (1920) 171 Wis. 474, 482, that the rule of the
Brunst case does not prevent the legislature from providing
for appointment of deputy sheriffs under a civil service
system. It was there said:

"With no disposition to question the doctrine of that case
IState ex rel. Kennedy v. Brunst, supra"], we do not think
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it should be extended to the extent here urged. We think it
should be confined to those immemorial principal and im
portant duties that characterized and distinguished the of
fice. While at common law the sheriff possessed the power
to appoint deputies, it was not a power or authority that
gave character and distinction to the office. Many other
officers as well as sheriffs possessed the power. It was more
in the nature of a general power possessed by all officers to
a more or less extent and was not peculiar to the office of
sherilT. It should not be held, in our judgment, that the con
stitution prohibits any legislative change in the powers,
duties, functions, and liabilities of a sheriff as they existed
at common law. If that were true, a constitutional amend
ment would be necessary in order to change the duties of
sheriffs in the slightest degree and, in this respect, 'the
state would be stretched on a bed of Procrustes.'
"This view makes it unnecessary to consider whether the

sheriff has in fact been deprived of the power of appoint
ment; the power of the legislature to prescribe reasonable
regulations for its exercise, or to require specified qualifi
cations of the appointee, such qualifications to be ascer
tained in the manner prescribed by the legislature, even
though the power of appointment was preserved to the
sheriff by constitutional provisions."

Under the rule of the case last cited there would be little

doubt that the county board could subject to civil service
requirements the appointment of any deputy to be paid out
of the county treasury and assigned to the duty of supply
ing meals to prisoners. There might be serious question,
however, whether the legislature could deprive the sheriff
of the privilege of electing to perform the duties himself,
or by means of the services of his wife (see 26 Am.Jur.
633), in view of the rule in the Brunst case. That constitu
tional question would not arise if it be determined that the
legislature did not intend to accomplish such result. It was
held in Estate of Nieman, (1939) 230 Wis. 28, that if there
are two possible constructions of a statute, one of which
might raise a doubt as to constitutionality, the other should
be adopted.

Since sec. 59.23 (1) gives the sheriff the option to keep
prisoners either by himself or by a deputy, since sec. 53.37
expressly imposes certain responsibilities upon the sheriff
in respect to keeping the prisoners and limits the county
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board's authority with respect to meals to the prescription
of an adequate diet, and since sec. 59.15 (3) provides for
establishment of a rate of compensation to be paid to the
sheriff for board and care of prisoners held in the jail, we
are of the opinion that the legislature did not intend to
authorize the county board to deprive the sheriff of the
right to elect to carry out these duties and responsibilities
personally if he wishes to do so, without additional pay
ment out of the county treasury except such compensation
as is established under sec. 59.15 (3). If the sheriff elects
to carry out his duties in that respect by means of a deputy,
and provision is made for payment of that deputy's salary
out of the county treasury, we believe the appointment
would be subject to civil service regulations under sec.
59.074 or sec. 59.21 (8).

BL

Public Assistance—Dependent Children—Residence—The
transfer of dependent children from the home of their par
ents in one county to the home of another relative in another
county, on a temporary basis, by order of the juvenile court
of the first county which by its order retained jurisdiction,
did not operate to change the residence of those children
for purposes of aid to dependent children.

May 18, 1951.

State Department of Public Welfare.

Your letter states the following facts:

"In a proceeding in the Juvenile Court in A County the
coui't made a finding that (1) the home of four children
was unfit and improper and (2) that the children were neg
lected and (3) that the mother had a legal settlement in B
County. The court accordingly ordered (1) that the parental
rights of the parents of the children be temporarily dele
gated 'into this court' and (2) that the child welfare
worker of A County place the children Avith Mrs. X in C
County, Mrs. X being a sister of the children. Mrs. X was
present at the hearing and voluntarily agreed to take the
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children. She took them to her home in C County and ap
plied for aid to dependent children in 0 County where she
and the children now reside.* * *"

You ask whether the application for aid to dependent chil
dren should be in C county where the children are now liv
ing or in A county where the juvenile court retains juris
diction over them.

The pertinent parts of sec. 49.19 read as follows:

"(1) (a) * * *
"(b) Any person having knowledge that any child is de

pendent upon the public for proper support or that the in
terest of the public requires that such child be granted aid
may bring the facts to the notice of a judge of a juvenile
court or of a county court of the county in which the child
resides.
"(2) An investigation of the circumstances of the child

shall be made (which shall include a visit to its home) be
fore granting aid. A report upon such investigation shall
be made in writing and become a part of the record in the
case.

"(3) After the investigation and report, aid may be
granted to the person having the care and custody of the
child as the best interest of the child requires."

A closely related question was discussed very thoroughly
in 37 O.A.G. 66; another similar question was answered in
39 O.A.G. 345. The law has not changed in respect to the
question you have submitted since then.

In the latter opinion it was stated that where dependent
children were given in custody to their mother in a di
vorce decree but resided with their grandmother, the neces
sary aid should come from the county in which they reside
with their grandmother. In the former opinion it was stated
that where children were placed by a juvenile court in a
foster home in another county they do not gain residence
for the purpose of aid under sec. 49.19 in the county of the
foster home.

The latter problem is more nearly analogous to the one
you have presented. While the children are staying with a
relative—their married sister—they have been placed there
by a juvenile court of another county, on a temporary
basis. The very basis of the continuing jurisdiction of the
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court is found in the continued residence of the children
in the county of that court. This Avas not a voluntary move
on the part of the children or their parents or guardians.
They are there because the court directed the child wel
fare worker to find a suitable home for them and this is
the place she found. The reasoning expressed in that opin
ion applies with equal force here.

It is my opinion that the transfer of the children from
one county to another by court order did not operate to
change their residence for purposes of sec. 49.19, Stats.
GFS

Municipalities—Malt Beverages—Licenses and Permits.
—Municipal governing body may determine not to issue
more than a limited number of Class "B" retail fermented
malt beverage licenses pursuant to sec. 66.054 (5) (b),
Stats., and may decline to issue additional licenses without
reference to qualifications of applicant.

May 19, 1951.

Herbert W. Johnson,

Distnct Attorney,

Door County.

You refer to sec. 66.054 (5) (b), Stats., and inquire
whether a town board may issue a limited number of fer
mented malt beverage licenses as predetermined by its own
motion and thereafter refuse all other applicants. You state
that in the town in question there is no ordinance limiting
the number of Class "B" fermented malt beverage licensees.

Sec. 66.054 (5) (b), Stats., provides as follows:

"The governing body of every city, village and town shall
have the power, hut shall not he required, to issue licenses
to Avholesalers and retailers for the sale of fermented malt
beverages within its respective limits, as herein provided.
Said retailers' licenses shall be of 2 classes, to be designated
as Classes 'A' and 'B.' "
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It has always been understood that under the foregoing
section the governing body of a municipality by failing or
neglecting to take any action authorizing the issuance of
licenses could effectively prohibit the sale of fermented malt
beverages in a community. 22 O.A.G. 569. Although no offi
cial ruling on the point has been found, the corollary prin
ciple that governing bodies might voluntarily limit the num
ber of such licenses by refusing to grant more than a speci
fied number has also been uniformly considered to be the
law.

Before the enactment of the law establishing quotas for
Class "B" retail liquor licenses, sec. 176.05 (21), it was held
by the supreme court that a town board might properly de
termine not to issue more than 26 such licenses and that an

applicant had no vested right to engage in the liquor busi
ness so as to have legal standing to question such action by
the board. Bjordal v. Town Board, (1939) 230 Wis. 543.
And it has also been held that where the statutory quota

for Class "B" retail intoxicating liquor licenses in a com
munity is 99, of which 96 have been granted, the board can
not be compelled to grant another license even though the
applicant is qualified. In that case there was no ordinance
limiting licenses but the city council concluded that there
were already a sufficient number of taverns in the territory
where the plaintiff proposed to open. Rawn v. SupeHor,
(1943) 242 Wis. 632, 634.
The foregoing cases, although they relate to intoxicating

liquor licenses, apply in principle to fermented malt bever
age licenses as well.

WAP
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Salaries and Wages—Counties—Board Memhers—Sec.
66.195, Stats., created by eh. 6, Laws 1951, authorizes mem
bers of municipal governing bodies including counties to
increase their pay during their term of office. This is an
emergency salary adjustment provision expiring December
31, 1953, after which the provisions of sec. 59.03 (2) (f)
as amended by ch. 43, Laws 1951, must control as to the
maximum annual salaries of county board members.

May 21, 1951.

Edward A. Krenzke,

District Attorney,

Racine County.

You have asked my opinion of the validity of a resolution
of the Racine county board, adopted April 2, 1951, which
raised the salary of all board members who were eligible to
$840 per annum.

You state that the Racine county board is composed of
32 members, and that of this number 9 are hold-overs and
the remaining 23 members were elected at the annual spring
election held on April 3, 1951. You state further that the
resolution was adopted by a two-thirds vote.
Your request raises two separate questions.
1. Is the resolution insofar as it affects the newly elected

members valid under the provisions of sec. 59.03 (2) (f) as
amended by ch. 43, Laws 1951?

2. Is the resolution valid as to all members under the
provisions of sec. 66.195, Stats., created by ch. 6, Laws 1951?
Under the terms of sec. 59.03 (2) (f) as amended, the

county board has authority to adopt a resolution at the an
nual meeting to raise the pay of members to be elected there
after. This resolution must be passed by a two-thirds vote

of the members elected. The amendment by ch. 43, Laws
1951, authorizes a salary not to exceed $900. There is au
thority that the annual meeting may be adjourned from
time to time, and that action taken at an adjourned annual
meeting is as effective as action taken at the annual meet
ing, Dandoy v. Milwaukee County, 214 Wis. 586, 254 N.W.
98, Douglas County v. Somnier, 120 Wis. 424, and hence the
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pay increase would be valid as to newly elected members by
virtue of the resolution adopted at the adjourned annual
meeting on April 2.

The answer to your second question depends upon the
proper interpretation of sec. 66.195 created by ch. 6, Laws
1951, which provides as follows:

"66.195 EMERGENCY SALARY ADJUSTMENTS. For the period
commencing with the effective date of this act and ending
December 31, 1953, the governing body of any county, city,
village or town may, during the term of office of any elected
official whose salary is paid in whole or in part by such
county, city, village or town increase the salary of such
elected official in such amount as the governing body may
determine. The power granted by this section shall take ef
fect notwithstanding any other provision of law to the con
trary, except that the exercise of such power^ shall be gov
erned by the provisions of section 65.90 (5)."

In my opinion this section affects equally hold-over mem
bers and newly elected members for the reason that if the
statute applies to county board members at all it specifically
states that their salary may be raised during their term of
office.

You have directed my attention to the common law rule
which declares that generally public officers ai*e disqualified
from voting on any questions involving their own pecuni
ary interests. 62 C.J.S. 761, McQuillin Municipal Corpora
tions, 2nd ed., vol. 2, p. 306. It does appear in the citation
to McQuillin that this rule of public policy may be abrogated
by the legislature if it so desires, that the legislature may
confer upon a municipal governing body power to fix its
own pay, but the legislature must do so by express language.
In the case of Km-nes v. Johnson, 246 Wis. 92, the court

was called upon to construe a similar statute, sec. 59.15
(1) (ef), created by ch. 94, Laws 1943. This section pro
vides :

"Notwithstanding any other provision of the law to the
contrary, the county board may increase the salary of any
elective county officer for or during his term of office. * * *
This paragraph is emergency legislation and shall expire
January 1, 1945."



150 Opinions of the Attorney General

The court held that in spite of the broad language in this
enactment the legislature never intended to work an im

plied repeal of sec. 59.03, Stats., which specifically applies
to county board members, that because of the position of

ch. 94, Laws 1943, as a part of sec. 59.15, the term "elective

county officer" referred only to those county officers who
had been previously covered by sec. 59.15, and that it was
clear that prior to 1943 sec. 59.15 did not apply to county
board members. The court stated that the history of the
statutes showed that there was "a distinction between
county officers and officers who are supervisors so far as
compensation is concerned." A similar ruling had been pre
viously reached in 32 O.A.G, 401.

In my opinion the provision presently under construc
tion, sec. 66.195, is not subject to the same analysis as the
provision under construction in Kai-nes v. Johnson. Sec.
66.195 is general in its terms and applies to all counties,
cities, villages or towns. Further, it applies to any "elected
official" and hence the argument based on the definition of
the "elected county official" is inapplicable. Further, the new
provision was placed in the statutes in ch. 66, which is gen
eral municipal law, and immediately previous to sec. 66.199
which specifically recognizes the power of the governing
body of a city or village to provide for cost-of-living bo
nuses for its own members. In my opinion, the phrase "the
power gi-anted by this section shall take effect notwith
standing any other provision of law to the contrary," as
written shows an intent to override the more restrictive
pi-ovisions of sec. 59.03. It is not necessary to enumerate
such "other provisions of law" as was done in sec. 66.199.
In reaching the foregoing conclusion, the effect of ch. 43,

Laws 1951, has not been overlooked. This amends sec. 59.03
(2) (f) by changing the maximum annual salary of county
board members from $500 to $900 where the county board
in counties having a population of more than 25,000 elects
to go on an annual salary basis as an alternative to the per
diem compensation plan otherwise provided for supervisors
under sec. 59.03 (2) (f).
At first glance this provision appears to be in conflict

with ch. 6, Laws 1951, so far as county board members are
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concerned. The legislature presumably knew of the existence
of ch. 6 when it enacted ch. 43 and probably did not intend
to repeal by implication the provisions of ch. 6 so far as

applicable to county board members. Repeals and changes
in existing laws by implication are not favored, and there

fore, if two laws conflict and the eaidier will admit of rea
sonable construction, leaving the later one in force, such
construction will be adopted; otherwise the later will pre
vail. State ex rel. Boddenhagen v. Chicago M. & St. P. R.
Co., 164 Wis. 304, 159 N.W. 919.

Effect can be given to both chapters on the theory that ch.
43 sets up the permanent legislative policy with respect to
compensation of county supervisors whereas ch. 6 is to
constitute an exception thereto as an emergency salary ad
justment provision expiring December 31, 1953. In this way
effect is given to both chapters and conflict is avoided.
ROT

WHR

Constitutional Law—Counties—Highways and BHdges—
Private Road Work—Proposed sec. 59.08 (35m), Stats., as

set forth in substitute amendment 1, S., to Bill No. 614, S.,
1951 session, concerning use of county highway machinery
for certain private purposes, meets specific constitutional
objections raised in Heinierl v. Ozaukee County, (1949) 256
Wis. 151, which declared a similar statute, sec. 86.106, un
constitutional. Basic constitutional objections in the Heim-
erl case raise doubt as to validity of proposed law.

May 21, 1951.

The Honorable, the Senate.

You have requested my opinion relative to the constitu
tionality of proposed statute, sec. 59.08 (85m). Substitute
amendment No. 1, S., to Bill 614, S., if enacted, would create
such section which would read as follows:

"CONTRACTS FOR WORK ON PRIVATE LAND
WITH COUNTY MACHINERY. To operate or lease for
operation on privately owned lands within the county spe-
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cial types of county-owned highway or bridge building ma
chinery for the purpose of constructing, maintaining or re
pairing of any road connecting the main building site of the
property owner directly with the public highway when (a)
such construction, maintenance or repair is necessary to
provide ingress and egress to the public highway from the
building site; (b) such machinery or similar machinery re
quired to do the necessary work is not available in the
county or vicinity from other sources; (c) the required
maintenance and construction work on the public highways
of the county is not prejudiced thereby; and (d) the con
tract therefor provides for rates of compensation equal to
those charged or chargeable to the state for like services or
usage and requires advancement of funds and funds are
actually advanced sufficient to cover the total compensation
to become due for such service and usage of machinery on
the basis of such rates of compensation. In no case shall the
county, directly or indirectly, expend public funds, give
credit or extend the county's credit for or in connection with
services performed or machinery leased by the county under
this subsection."

The question of constitutionality is raised here because of
a decision of the Wisconsin supreme court in the case of
Heimerl v. Ozaukee County, (1949) 256 Wis. 151, in which
sec. 86.106, a statute somewhat similar to the one proposed,
was declared unconstitutional.

In that case the court pointed out that the statute there
considered was "too broad in its powers because:

"1. No limitation is made as to the necessity of ingress
and egress. The private driveways and roads may be con
structed and repaired solely for the pleasure and conven
ience of the owner and to beautify his property. It is not
limited to the necessity of getting to or from the public
road. Public funds would be used for private purposes with
no direct or indirect benefit to the public.
"2. No structure is set up for charges and disbursements

so that all taxpayers may be equally protected. The Ozaukee
county board has set up a regular price structure for work
to be done on any contract agreements; however, this is not
a requirement of the statute in question. Nothing in the
statute requires such a charge structure, and we cannot read
such a requirement into it.

"3. No restriction is made as to those counties, towns,
cities, and villages where private road builders are equipped
to operate, as in the present case. Thus it competes with
private persons and takes away from them the opportunity
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for a livelihood or a right to work. The right to engage in
work is a property right. This property right cannot be in
fringed upon." (pp. 160-161)

On March 27,1951,1 rendered an opinion to the assembly
regarding the constitutionality of Amendment 1, A., to Bill
No. 291, A., the amendment being the companion bill of
614, S. In this opinion I pointed out that the statute as then
proposed did not meet the specific objections raised in the
Heimerl case. These objections appear to have been over
come by amendment 1, S., set forth above. The law is lim
ited to construction necessary for ingress and egress to a
public road, public funds are not used, a rate structure is
provided, and the equipment may not be used in competition
with private enterprise.

It is my opinion, therefore, that the proposed statute
meets the specific constitutional objections of the Hehnerl
case. However, as I pointed out in my opinion to the assem
bly above referred to, there is nothing in the opinion in the
Heimerl case to indicate that a statute which specifically
met all of the objections would be held constitutional. There
remains a distinct possibility that the proposed law might
still be declared unconstitutional upon the grounds that the
power granted is not local, legislative and administrative in
character, that there is no direct advantage to the health,

safety and welfare of the community as a whole, and that it
authorizes-the county to engage in private business. The
language of the court in the Heimerl case is quite broad in
this regard, and therefore it cannot be said that the con
stitutionality of the proposed statute is free from doubt.
REB
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HigMoays and Bridges—Acquisition of Lands—Moneys
expended by the state highway commission for purchase of
right-of-ways in cities must be for lands purchased or con
demned in the name of the state pursuant to sec. 84.09,
Stats.

May 21, 1951.

State Highway Commission.

You state that certain extensive state highway construc
tion is about to be undertaken in the city of Milwaukee and
that it will be necessary to acquire considerable property
for highway right-of-way purposes. You state that the city
of Milwaukee has by resolution passed by its common coun
cil indicated that it prefers to acquire the necessary prop
erty in the city through the municipal powers of purchase
or condemnation rather than through the procedure set
forth in sec. 84.09 (3m), Stats., which allows a city by a
commission or department to secure property on behalf of
the state and in the name of the state. Sec. 84.09 (4) pro
vides that lands so acquired may be paid for out of avail
able improvement or maintenance funds. You desire to know
whether the state highway commission can pay for the
right-of-ways acquired by the city in its own name when the
city is not acting pursuant to the provisions of sec. 84.09
(3m).

History of present highway legislation begins in 1911
when the state highway commission was created. Originally
it was the duty of towns to furnish the right-of-ways for
the system of prospective state highways whenever a reloca
tion was necessary. Sec. 1317m—7, subsec. 2, Stats. 1911.
This responsibility was later changed to counties and they
were compensated for the right-of-ways by the state.

Since city streets provided ample right-of-ways for state
highways through the cities, no serious problem of acquisi
tion of property was posed until the relatively recent years
of heavy traffic which has frequently necessitated more ex
tensive improvements such as wider streets, changes in
grade and limitation of access. The marked highway routes
through cities and villages having a population of 2,500 or
more are not strictly speaking parts of the state highway
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system, such streets having been termed by the legislature
as "connecting streets," sec. 84.02 (11), although authoriza
tion has been given to the state highway commission to con
struct and improve them in the same manner as portions of
the state highway system, sec. 84.03 (10). It should be
noted that the statute last above referred to was created by
ch. 346, Laws 1931. Prior to that time the state highway
commission had no authority to improve or maintain city
streets. The power of the state to purchase property for
highways in cities is of even more recent origin, the first
enactment being by ch, 341, Laws 1945, which enlarged the
scope of sec. 84.09 to include this power, and ch. 254, Laws
1947, which created sec. 84.09 (3m).
With this background of highway law in mind and in the

absence of specific statutory authority to the contrary, it is
my opinion that the legislature has provided no means by
which state highway funds can be expended for the pur
chase or condemnation of lands for highways within cities
except where the property is purchased in the name of the
state and under the supervision and direction of the state
highway commission pursuant to sec. 84.09.
REB
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Courts—Criminal Latv—Expert Witness Fees—State
Officers and Physicians employed by Mendota
state hospital and appointed as expert witnesses in a crim
inal case where the defendant pleaded insanity, who
attended the trial and testified as expert witnesses, are en
titled to such compensation as the court may allow pursuant
to sec. 357.27 (1), Stats., where the time spent by them
during the trial was charged against their vacations and
other time off to which they were entitled. Mendota state
hospital is not required to furnish service of such experts
without charge.

May 22,1951.

Wilson H. Brue,

District Attorney,

Iowa County.

You have requested an opinion with reference to the lia
bility of the county for expert witness fees under the follow
ing circumstances: In the murder trial of State v. Charles
Hendrickson recently completed in Iowa county, a plea of
insanity was entered by the defendant and three physicians
were appointed by the court pursuant to sec. 357.27, Stats.
Two of these physicians were members of the staff of the
Mendota state hospital. In addition to examining the de
fendant, they attended the entire trial, which lasted nearly
three weeks, and at the close of the trial they testified as
court experts on the issue of insanity.

Sec. 357.27 (1) provides in part:

"* * * The compensation of such expert witnesses shall
be fixed by the court and paid by the county upon the order
of the court as a part of the costs of the action. The receipt
by any expert witness summoned under this section of any
other compensation than so fixed by the court and paid by
the county, or the offer or promise by any person to pay
such other compensation shall be unlawful and punishable
as contempt of court. * * *"

Your question is, with reference to the two physicians on
the staff of the Mendota state hospital, whether they are
entitled to the compensation of $50 per day as set by the
court "when they are state employes and testifying in be
half of the state, that is, they were appointed by the court
as expert witnesses?"
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Inquiry at the Mendota state hospital reveals that the
two physicians in question have lost credit for all time spent
by them at the trial. This has not necessarily meant that
they have lost any compensation, but the time spent at the
trial has been charged against vacation and other time off
to which they were entitled by reason of overtime. In other
words, all time spent by these two physicians at the trial
was their own time and not time for which they were com
pensated by the state of Wisconsin except as any civil serv
ice employe is compensated during his vacation.

It is no part of the duties of these physicians under the
civil service job specifications to testify in court as expert
witnesses in criminal cases. Hence they were not state em
ployes acting in the course of their duties as such.
Under the circumstances it is very clear that these physi

cians are entitled to expert witness fees as allowed by the
court pursuant to sec. 357.27 (1), Stats. Cf. 30 O.A.G. 214,
relating to ordinary witness fees of state employes.
The state crime laboratory is required by law to furnish

expert testimony without charge, but its functions do not
include psychiatric services in connection with insanity
pleas. But there is no requirement that the state mental hos
pitals furnish expert testimony without charge. As a mat
ter of fact, the absence from duty of two members of the
staff of the Mendota state hospital for the period of time
required by this case caused considerable inconvenience in
the administration of the hospital. The hospital staff is not
so constituted as to be able conveniently to spare two of its
physicians for such a long period of time. For this to be
done without charge to the county would be an imposition
upon the hospital and upon the physicians furnishing such
service on their own time.

In connection with this trial the county has had without
charge the services of the Wisconsin state crime laboratory
and of two members of the staff of the attorney general.
These services were required by law to be furnished with
out charge. The allowance of $50 per day to each of the phy
sicians, with no additional charge for traveling expenses, is
a reasonable expense which the county should be willing to
meet.

WAP



158 Opinions of the Attorney General

Counties—Highways and Bndges—County Highway
Committee—While county board under sec. 59.04 (1) (b),
Stats., may transact any and all business at its organization
meeting in April which is permitted by law to be transacted
at the annual meeting, it may not at such meeting increase
the size of the county highway committee from three to five

members and provide that the new members shall serve
until the annual meeting or until their successors liave been
elected and qualified where a three-member committee to
serve for one year had previously been elected pursuant to
sec. 83.015 (1) at the prior annual meeting in November.

May 22, 1951.

Edmund H. Drager,

DistHct Attorney,
Vilas County.

You state that Vilas county for several years has had a
county highway committee consisting of three members who

are elected at the annual meeting in November of each year.
This was last done at the November 1950 annual meeting,
but at the organization meeting on April 17, 1951, the board
adopted a resolution increasing the membership of the com
mittee from three to five, and two additional members were

elected.

We are asked if this action was legal.
This question we find was passed upon in an opinion to

the district attorney of Burnett county on June 13, 1916,
5 O.A.G. 497. The statute then read substantially as sec.
83.015 reads now.

Subd. (1), subsec. 8, sec. 1317m—5 provided in part as
follows:

"Each county board, at or before the annual meeting held
next after the passage and publication of this act and at
each succeeding annual meeting thereafter, shall by ballot
elect, or by resolution instruct the chairman of said board
to appoint, a committee of not less than three or more than
five persons, of which said chairman may be one, who shall
hold their offices for one year and until their successors are
elected and have qualified. ♦ *
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The attorney general said at p. 498:

"It seems that in your county the county board at the
annual meeting last November selected three members for
this committee. Later on, at a special meeting, they added
two members thereto. I am quite clear that the statute does
not contemplate this sort of action. I am also quite clear
that it does not permit such procedure. When the county
board acted upon this question at its annual meeting last
November, and fixed the number of members of this com
mittee at three, it is my opinion that it exhausted its author
ity and that it has no power to change or add to the mem
bership of this committee until its next regular annual meet
ing. It has been suggested that these additional members
might be de facto officei's if they were not de jure officers.
This might be true if, as a matter of fact there was a de
jvre office for a de facto officer to fill. Whether the member
ship shall be three or five depends upon the action of the
county board. The county board having elected three mem
bers at its November meeting amounts to a determination
on its part that in your county the number of members shall
be three for the ensuing year. It is my opinion that the ap
pointment of these additional members at the special meet
ing was without authority on the part of the county board
and that therefore it is void."

While it is true, as pointed out in 25 O.A.G. 365, that if
the county highway committee is not elected at the annual

meeting of the county board in November, it may under sec.
59.04 (1) (b) be elected at the spring meeting following,

the important point so far as the present inquiry is con

cerned is that the committee when once elected, whether it

be at the November meeting or the April meeting, is to serve

for one year under the provisions of sec. 83.015 (1). The

authority of the county board having been exhausted at the

November meeting by the election of a three-member com

mittee for one year, there is no power remaining in the

board to undo at the April meeting what had been done at
the November meeting by enlarging the size of the com

mittee from three to five members, and this is true irrespec
tive of the fact that at the organization meeting in April the
board may under sec. 59.04 (1) (b) transact any and all

business permitted by law to be transacted at the annual
meeting. Having transacted this particular item of business
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at the annual meeting, there is nothing more to be done at
the organization meeting the following April.
The validity of this conclusion can be readily demon

strated by raising the question of what happens to the term
of office of the respective members of the committee if an
attempt is made to increase its size. The one-year term of
the three old members has already begun to run, and if two
new members are added, presumably they would be entitled
to serve one-year terms also and the result would be a com
mittee composed of members serving staggered terms,
whereas the statute provides for a committee to serve for
one year.

As we understand it, the resolution of your board at its
organization meeting in April which enlarged the commit
tee from three to five members provided that the two new
members should serve until the annual meeting or until
their successors had been elected and qualified. This is
clearly contrary to the mandate of sec. 83.015 (1) (b) that
the board shall "elect a committee of not less than 3 nor

more than 5 persons, to serve for one year, beginning either
as soon as elected or on Januanj 1 following their election."

See also 7 O.A.G. 313, 350, to the effect that the committee
elected in November is the lawful committee and only the
members so elected are the lawful members who hold for

one year from the time of their election or appointment and
until their successors are elected or appointed.
You are therefore advised that the action of the board at

its April meeting in attempting to enlarge the committee
from three to five members, with the two new members to
serve until the annual meeting or until their successors have
been elected and qualified, is illegal.
WHR
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Public Assistance—Old-Age Assisiance—A husband is
not ineligible foi* old-age assistance, under sec. 49.23 (2),
Stats., by reason of his wife's ownership of property of a
value of less than $5,000.

May 22, 1951.

State Department op Public Welfare.

You have asked whether a husband is eligible for old-age
assistance, under sec. 49.23 (2), Stats., if he has no prop
erty but his wife owns a bank account of less than $5,000.

Sec. 49.23 (2) provides that old-age assistance shall not
be granted or paid to a person if "the value of his property
or the value of the combined property of husband and wife
living together exceeds $5,000."
In the case you have described, the value of the appli

cant's property does not exceed $5,000, nor does the value
of the property of the applicant and his wife exceed that
amount. It follows that the husband is not ineligible for as
sistance by reason of the quoted provision.
Under sees. 246.02 and 246.03, the separate property of

a married woman does not belong to, and is not subject to
the disposal of, her husband.
The fact that one is not ineligible for assistance, how

ever, does not automatically entitle him to it. As pointed out
in 25 O.A.G. 205, 208:

"* * * Sec. 49.23 (2) does not entitle a person to assist
ance if he has property valued at less than five thousand
dollars. It provides that assistance shall not be allowed to
one who has property exceeding such value, but may be
allowed to one who has property not exceeding such value.
If the property value exceeds five thousand dollars, the ad
ministrative agency has no discretion; if it does not exceed
such sum the agency has discretion. * * *"
BL
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Cities—Automobiles and Motor Vehicles—Parkinp Me
ters—Sec. 85.845, Stats., constitutes clear grant of author
ity to cities to erect parking meters upon that portion of
county trunk highways which extends within the corporate
limits of such cities and to use the revenue from such me

ters. In the absence of statute, the county has no rights in
the premises and accordingly is not entitled to any portion
of the meter revenues.

May 24, 1951.
Herbert J. Mueller,

DistHcf Attoiney,
Winnebago County.

You have requested my opinion as to whether a city may
erect parking meters on a county trunk highway within the
city limits, and if the city does possess such authority,
whether the county is entitled to any of the revenue from
the meters.

Sec. 85.845, Stats., relative to the use of parking meters
in cities, reads as follows:

"(1) It is hereby declared to be the public policy of the
state that the use of parking meters to measure the time for
parking vehicles on city streets is a local matter to be deter
mined by local authority and local authorities in cities and
villages may use the revenues of pai-king meters not only
to meet the cost of regulation of parking but also to make
provision for additional parking places off the street and
such other expenses and purposes as the local authority
deems reasonably necessary to provide for the convenience,
safety and welfare of persons using the streets and high
ways of the municipality for vehicular traffic. Local author
ities may also by ordinance, resolution, rule or regulation
provide for the installation and operation of parking meters
on the streets or highways within the limits of the munici
pality and may provide for the use of moneys collected from
such parking meters for general street and highway main
tenance, repair and construction, traffic regulations and for
the purchase and operation of municipally owned, off-street
parking lots. This section shall not apply to cities of the first
class.
"(2) It is hereby declared to be the public policy of the

state that the use of parking meters by cities of the first
class to measure the time for parking vehicles is a local mat
ter to be determined by such cities, and such cities may, by
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ordinance, resolution, rule or regulation provide for the in
stallation and operation of parking meters in such cities."

This section appears clearly to grant the right to cities to
erect meters and to use the I'evenue. The statute refers to
both streets and highways and makes no exception whatso
ever. I could find no authority, either express or implied,
which would allow a county to prevent the erection of the
meters or to demand revenue from them, in whole or in part.
See 38 O.A.G. 169 (1949) for a discussion of the reasons

why a county has no authority to interfere with the place
ment of city parking meters upon county-owned property
abutting city streets.

I have not answered yoin* question as to state highways
since it apparently does not involve a county problem.
REB

Sheriffs—Private Employment—A sheriff is not pre
cluded under existing statutes from receiving compensation
for services performed for private individuals as an auc
tioneer, if the services do not interfere with proper per
formance of his official duties.

May 25, 1951.

David L. Dancey,

District Attorney,
Waukesha County.

You have asked the following questions respecting the
duties of sheriff: May a sheriff, paid by the county on a
straight salary basis, accept paid private employment as an
auctioneer, (a) when such private employment takes place
in the county in which he is sheriff, (b) when such private
employment takes place outside of the county in which he is
sheriff or outside the state of Wisconsin, and (c) when such
private employment results in his absence from the county
in which he is sheriff for periods of from 1 to 2 days?
You state that such absence does not total more than 3

days in any 1 month nor more than 15 days in any 1 year.
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It should be recognized at the outset that this opinion
cannot provide a categorical answer for every case which
might arise within the scope of your question, because the
legal principles laid down for guidance are subject to a fac
tual determination in each case whether the particular
activity is of such an extent or of such a nature as actually
to interfere with the proper performance of the duties of the
office.

In the absence of a statute to that effect, there is no rule
of law which would prohibit a public officer from engaging
in all employment other than that attached to his office.

The general rule is stated in 67 C. J.S. 406:

"The policy of the law is that public officers should devote
their time and energies to the duties of office, but it has
been held that officers need not, in the absence of a provi
sion of law to that effect, devote all their time to the per
formance of their official duties, but may engage in other
occupations. * * ♦"

In Coleman v. Lee, (1942) 121 P. 2d 433, 436-437, 58
Ariz. 506, it was said:

"The only restriction at common law on a public officer
in the matter of accepting and performing official duties
other than those of his office is that they be not incompatible
with the duties of his office. * * *"

In State v. Hinshaiv, (1924) 197 la. 1265, 198 N. W. 634,
637, the court said:

"* * * A public officer is not required to give every in
stant of his time to the public service in such a sense that he
cannot, if wholly consistent with public duties, perform any
other service or earn money from any other source. His fi rst
and paramount duty is to perform all of the requirements of
his office, but he is not barred because he holds public office
from investing his funds in a legitimate business enterprise,
nor prohibited from receiving profits from an independent
business in which he may have an interest."

See, also, Fairly v. Western Union Tel. Co., (1895) 73
Miss. 6, 18 So. 796, 797, in which the court held that the
superintendent of a state institution might leave it in the
performance of his own private business when he could do
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so without detriment to the interests of his official position,
even under a statute providing that no person should hold an

office of profit "without personally devoting his time to the
performance of the duties thereof." The court said in part:

"* * * It [the statute] forbids not only the farming out
of a public office, but it requires that the official shall give
his own time and personal services to the performance of
the duties of his office. Having been elected or appointed to
a public office because of his supposed fitness for the proper
performance of the duties of his place, the official himself
shall be required to give his time, his attention, and his serv
ices to the discharge of his official duties. This is eminently
wise and just, and it involves no hardship upon the official
who seeks and accepts public station. But will the voluntary
absence of an officer for two or three days from his place of
official residence or business, when his sole public duty con
sists in the general care of the public property, over which
he has the superintendence, violate either the letter or spirit
of the constitutional provision we are considering? Must the
superintendents of all our charitable institutions never leave
their official residences or offices? Must the nearly four
score sheriffs of the state, who are charged with the care of
the various courthouses, never depart from their several
county seats, either when the public service seems to re
quire such absence, or when a brief absence may be had
without any detriment to the public good? * * * These
questions must have reasonable answers. If the public du
ties of an office require all the time of the public servant,
then the whole time must be given. If all the time of the
officer be not required for the complete and faithful execu
tion of his trust, then he shall give such time and devote such
service as shall suffice for the full and faithful discharge of
the duties of his office. * * *"

See, also, Burlingame v. Hardin County, (1917) 180 la.
919, 164 N. W. 115, 117, in which it was claimed that fees
received by a county officer for certain services should be
paid to the county. The court ruled otherwise, saying:

"* * * If, for example, he receives payment or fees as a
witness in a civil action, or for service as one of a board of
arbitrators, or as clerk of an election board, or as laborer
in the harvest field, or indulges in literary work for which
he receives more or less in royalties, or being a merchant,
or banker, or mechanic, wins profits wholly disconnected
with the duties placed upon him by statute, no one would
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soberly contend that tlie county or any of its officers could
rightfully lay claim to any part of the income or earnings
so accruing. * *"

The rule has been applied in a number of cases where the
income was f}'om extra-official duties of a public nature.

See, for instance, Smathers v. Board of Chosen Freeholders,
(1934) 174 A. 836, 337, 113 N.J.L. 281 in which the court
said:

"It is a firmly established rule that a person who accepts
a public office, with a stated salary, is bound, for the com
pensation thus fixed, to perform the duties of the office. But
such officer is not obliged, because his office is salaried, to
perform all manner of public service without additional
compensation. Nor does the holding of an office render the
incumbent incompetent to perform services which are
clearly outside of the scope of the duties of his office. * * *"

A similar result was reached in United States v. Brindle,

(1884) 110 U. S. 688, 4 S. Ct. 180, 183, 28 L. ed. 286. It was
there held that an officer of the federal government might
also receive additional compensation for services rendered
as an agent for the sale of Indian trust lands. The court
pointed out that when he received the second appointment
"he was employed to render a service in no way connected
with the office he held," and that the prohibition against an
officer's receiving more than one salary does not embrace an
employment which has "no affinity or connection, either in
its character or by law or usage, with the line of his official
duty, and where the service to be performed is of a different
character and for a different place." See, also, Mechem on
Public Officers, §863.

The two conditions recognized in the foregoing authori
ties upon the right of a public official to engage in extra-
official duties and receive compensation for them are that:
(a) There is no constitutional or statutory proscription,
(b) performance of the extra-official duties does not inter
fere with, and is not inconsistent with, the performance
of the duties of his office.

Sec. 4 of art. VI of the Wisconsin constitution provides
that "sheriffs shall hold no other office." Such restriction

would apply only to the holding of a second public office.
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which is not involved in your question. See 39 O.A.G. 543
and Martin v. Smith, (1941) 239 Wis. 314. We find no statu
tory provision requiring that a sheriff devote his time ex

clusively to the performance of his duties as is sometimes
made in connection with public offices. An example may be
found in sec. 111.03 to the effect that the officers there speci
fied "shall not engage in any other business, vocation, or
employment."

Sec. 59.14 requires every sheriff to keep offices open dur
ing the usual business hours each day, but that does not
necessarily require the personal presence of the sheriff since
he is authorized to delegate duties to deputies.
The other condition is that the officer's extra-official activ

ity should not interfere with the competent exercise of his
official duties or conflict therewith. Engaging in professional
activities would be improper if the extent of the activities
made it impossible for the officer to perform all his official
duties or if they involved interests adverse to those of the

governmental agency represented by the officer.
Assuming that the private employment of a sheriff as an

auctioneer does not infringe upon the proper performance
of the duties of his office or involve interests adverse to
those of the county, he may undertake such employment in
addition to his official duties. Whether the private employ
ment does impair the proper performance of the sheriff's

duties involves a factual question in each case which the
attorney general is without authoritv to decide.
BL
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Public Assistance—Legal Settlement—Absence from the
place of residence for hospitalization and medical treatment
does not interrupt residence nor defeat settlement in the
community of residence when other requirements are met.

May 28, 1951.

David H. Sebora,
District Attorney,

Calumet County.

Your letter states that a certain person moved his resi
dence to New Holstein and did not remove it until a year

and a half later, but that he was absent for 6 months in the
middle of this period for treatment in a private hospital in
Fond du Lac and in the veterans' hospital at Wood because
of injuries received in an automobile accident. Prior to this
time he had lived in several other communities in Calumet

county (and elsewhere) for periods of less than a year each
but totaling more than one continuous year in Calumet
county. Subsequent thereto, he moved to the village of
Stockbridge and before he had lived there one year became
a public charge. Your question is whether, under this set of
facts, he is a Calumet county-at-large charge or whether he
has settlement in the city of New Holstein.

It is my opinion that the question of whether the absence
for purposes of hospitalization interrupts and defeats the
residence in the city of New Holstein is answered in the
negative by 37 O.A.G. 233. The absence here was for an ob
viously temporary purpose and does not indicate any intent
to change residence. The fact that one of the hospitals at
which he received treatment was a veterans' hospital does
not alter the temporary nature of his stay there and is im
material to this question. This being so, the person involved
acquired legal settlement in New Holstein. There is no need
to determine whether he was previously unsettled or not.
Since the person in question became a public charge within
6 months of his leaving New Holstein he retained his New
Holstein settlement. See sec. 49.10 (7), Stats.

GFS
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Insane—Re-examination—As used in sec. 51.11, Stats.,
the word "detained" has the following meanings in relation
to the following common situations:
Where the patient remains in the institution to which he

is committed, the county in which the institution is located
is the county in which he is "detained."
Where the patient is transferred to another institution,

the county in which that institution is located is the county
in which he is "detained."

Where the patient receives a conditional release or a tem
porary discharge from a state institution, the county where
that institution is located is the county in which such patient
is "detained."

May 31, 1951.

John W. Tramburg, Director,
State Department of Public Welfare.

You have asked me to interpret the meaning of the word
"detained" as used in sec. 51.11, Stats., in relation to the
following common situations:

1. Where the patient remains in the institution to which
he is committed.

2. Where the patient is transferred to another institution
pursuant to the provisions of sees. 51.12, 51.125, 51.21,
51.215, 51.22 and 51.27.

3. Where the patient is on conditional release, sec. 51.13,
or temporary discharge, sec. 51.22 (4), from the institution
to which he has been committed.

Sec. 51.11, Stats. 1945, provided that a re-examination of
a patient's mental condition could be had "before the judge
of any court of record of the county in which such person
resides or in which he was adjudged insane." Construing
this statute, this office expressed the opinion that a patient
in an institution does not acquire a residence in the count>'
where the institution is located but retains the residence
which he had prior to commitment, "and that a re-examina-
tion of the mental condition of such patient could be had
only in the county of his residence before commitment or in
the county in which he was adjudged insane. 34 O.A.G. 273.
34 O.A.G. 321.
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Ch. 485, Laws 1947, completely revised eh. 51, Stats. Sec.
51.11 now provides that a re-examination of a patient's
mental condition may be had "before the judge of any court
of record, either of the county from which he was com

mitted or in which he is detained." The word "detain" is

susceptible of many shades of meaning. It is defined as to
arrest, to check, to delay, to hinder, to hold, or keep in cus
tody, to retard, to restrain from proceeding, to stay, or to
stop. The word "detain" need not convey the idea of force,
duress, threat, or menace. People v. Smith, 17 Cal. App. 2d
468, 62 P. 2d 436, 438. The statutory words, "in which he is
detained," refer to the county in which the institution is
located, where the patient is kept in custody. It is apparent
that the wording of sec. 51.11 was changed in order to make
it possible to bring a proceeding for re-examination in the
county where the institution in which the patient is kept in
custody is located. This was not possible'under the law as it
stood in 1945, because a patient could not acquire a resi
dence in the institution to which he was committed. It is

therefore my opinion that where the patient remains in the
institution to which he is committed, the county in which
that institution is located is the county in which he is "de
tained." Where the patient is transfeiTed to another insti
tution, pursuant to the provisions of sees. 51.12, 51.125,
51.21, 51.215, 51.22 and 51.27, the county in which that in
stitution is located is the county in which he is "detained."
Where the patient is on conditional release, sec. 51.13, or

temporary discharge, sec. 51.22 (4), from the institution to
which he has been committed, a more difficult question is
presented.
Under sec. 51.13, a patient may be granted a conditional

release from the Mendota state hospital, the Winnebago
state hospital or the Milwaukee county hospitals in the dis
cretion of the superintendent of such institution. If within
one year after such release it becomes unsafe or improper
to allow the patient to remain at large, the superintendent
must require his return to the hospital. One year after the
granting of the conditional release the authority of the
superintendent to require the patient's return is ended, and
the patient is presumed competent. During the year after
the granting of the conditional release the superintendent
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exercises certain control over the patient in that he may
compel the patient's return to the institution if he is in
formed by employes of the state department of public wel
fare, by local law enforcement officers, or by any interested
persons, that the patient's conduct outside the institution is
undesirable. The patient on conditional release is still in the
constructive custody of the superintendent of the institu
tion from which he was released. While the patient is on
conditional release, he is not competent to acquire a resi
dence or legal settlement. 39 O.A.G. 227.
Under sec. 51.22 (4) a patient in the northern colony and

training school or in the southern colony and training school
may receive a temporary discharge in the discretion of the
superintendent of such institution. A patient on temporary
discharge remains under the surveillance of employes of the
state department of public welfare. Such a patient is still
in the constructive custody of the superintendent of the in
stitution from which he was temporm-ily discharged, and

may be summarily returned to the institution in the discre
tion of the superintendent thereof.

It is my opinion that the language, "in which he is de
tained," found in sec. 51.11 applies to a patient on condi
tional release or on temporary discharge from a state in
stitution. Such a patient is "detained" in that institution
until absolutely released or permanently discharged. The
county where the institution is located is the county where
such patient is "detained."
AH
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Motor Carriers—Taxation—Exemption—Sweetened con
densed milk in fluid form is not "fluid milk" within the

meaning of that term as used in sec. 194.47 (5) (a), Stats.,

and the transportation of such product accordingly is not
exempt from the taxes imposed by sees. 194.48 and 194.49.

May 31, 1951.
Motor Vehicle Department.

You request my opinion as to whether or not the trans
portation in fluid form of "sweetened condensed" milk is
exempt from the ton-mile tax under sec. 194.47 (5) (a),
Stats. The request is prompted by a claim for exemption by
a commercial carrier engaged in the business of hauling such
product.

Sec. 194.47 (5) (a) provides in part:

"194.47 The following operations are exempt from as
sessment of taxes provided by sections 194.48 and 194.49
* * *

<(* * *

"(5) Operations of motor vehicles which * * * are en
gaged exclusively in any or all of the following operations:
"(a) Transportation of fluid milk or cream, live stock

or raw cheese."

It is my opinion that sweetened condensed milk is not
exempt from the ton-mile tax under the above quoted stat
ute, notwithstanding it is in fluid form.
The critical question is this: Is sweetened condensed milk

"fluid milk" within the meaning of the above quoted ex
emption statute? This question would have to be answered
in the affirmative in order to grant the favor of the exemp
tion to the claimant carrier.

It is a cardinal rule of construction in the field of taxa
tion that tax exemptions are matters purely of legislative
grace and tax statutes are to be strictly construed against
the granting of the same, and one who claims an exemption
must point to an express provision granting such exemption
by language which clearly specifies the same and thus bring
himself clearly within the terms thereof. Comet Co. v. De
partment of Taxation, 243 Wis. 117; First Wisconsin Trust
Co. V. Tax Comm., 238 Wis. 199; Will of Chafin, 210 Wis.
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675: Milwaukee E. R. & L. Co. v. Tax Comm., 207 Wis. 523;
Fitch V. Tax Comm., 201 Wis. 383.

Claimant in the present case grounds his claim for ex
emption upon the thesis that the adjective "fluid" as herein
used denotes an exempt class of milk, and that the term
"milk" as used in the exemption statute embraces its varia
tions, derivatives and by-products. I do not agree. Milk is
defined by statute as

"* * * the whole, fresh, clean, lacteal secretion obtained
by the complete milking of one or more healthy cows, ex
cluding that obtained within 15 days before and 5 days after
calving, or such longer period as may be necessary to render
the milk colostrum-free, and contains not less than 3 per
cent of milk fat, and not less than 8.25 per cent of milk
solids not fat."

See sec. 97.02 (5) (a), Stats. Paragraphs (b), (ba), (bb),
(c), (d), (e), (ea), (f), et seq., of the same section define
dry whole milk, evaporated milk, skim milk, nonfat dry milk
solids, sweetened evaporated skim milk, sweetened con
densed milk, sweetened evaporated milk, and many other
variations, none of which, taken separately, meets the statu
tory definition of "milk."

The context of sec. 97.02 (5) discloses that the qualities
and characteristics which distinguish the commodity de
fined as "milk" from its variations, derivatives and by
products, are based in terms of whole milk and variations
therefrom, and not in terms of fluidity and nonfluidity. It is
clear from this subsection that the adjective "fluid" as em
ployed in sec. 194.47 (5) (a) connotes merely the distinc
tion of fluid whole fresh milk from dry whole milk or milk
powder as defined in sec. 97.02 (5) (ba), Stats. This con
clusion is further reinforced by examination of sec. 194.47
(5) (a). Stats., where it appears that the remaining two
exempted commodities mentioned therein are in a nonproc-
essed state—"raw" cheese, and livestock. That condensed
milk is "processed" is established by State ex rel Wis. Truck
Owners Asso. v. Public Service Comm., (1932) 207 Wis.
664, 680. In that case our supreme court adopted the con
struction of the public service commission, contained in an
order which reads in part:
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"* * * cheese and butiev produced at factories or cream
eries may be dairy farm products in the intent of tlie legis
lature. The same construction may not be put upon malted
condensed, evaporated, powdered milk, or ice cream." (Em
phasis supplied.)

This opinion is one of a series involving claims for ex
emption under sec. 194.47 (5), Stats. A reading of these
opinions together should be of assistance to you in under
standing the principles involved in evaluating future ex
emption claims. These opinions are: 32 O.A.G. 267, 38
O.A.G. 360, 39 O.A.G. 109.
SGH

i¥o^or CarHers—Taxation—Exemption—Packaged cream
cheese to which vegetable gum has been added is not "raw
cheese" within the meaning of that term as used in sec.
394.47 (5) (a), Stats., and hence the transportation of such
product is not exempt from the taxes imposed by sees.
194.48 and 194.49.

May 31, 1951.

Motor Vehicle Department.

A contract motor carrier has asserted a claim for exemp
tion from ton-mile tax (sees. 194.48 and 194.49, Stats.)
upon the transportation of cream cheese manufactured by
Kraft Foods Company, Chicago, at their Beaver Dam, Wis
consin plant. The exemption claim is based on the terms and
provisions of sec. 194.47 (5) (a), Stats., which reads:

"194.47 The following operations are exempt from as
sessment of taxes provided by sections 194.48 and 194.49
^  *

'*+ * *

"(5) Operations of motor vehicles which * * * are en
gaged exclusively in any or all of the following operations:
"(a) Transportation of fluid milk or cream, live stock

01' raw cheese."

The cream cheese is transported by tractor-trailer units
to warehouses located in Chicago. It is also delivered to
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other wholesale outlets. The cheese is packaged in 3-oz.
packages and is ready for consumption. The wrapper on
the package states: "Pasteurized Philadelphia Cream
Cheese—Vegetable gum added."
This claim for exemption is without merit in my opinion.

The statute grants the favor of exemption to the transporta
tion of raiv cheese. Raw cheese is cheese in its natural or

crude state. The addition of vegetable gum indisputably
changes the cream cheese from its raw state to a processed
state.

The various principles involved in determining whether
the exemption from ton-mile tax intended to be conferred by
sec. 194.47 (5) (a), Stats., applies to the transportation of
certain commodities are discussed in a number of opinions
to your department, the latest of which is issued simultane
ously herewith. It is unnecessary to repeat them at length.
They are reported as follows: 32 O.A.G. 267, 38 O.A.G. 360,
39 O.A.G. 109, 40 O.A.G. 172.
The claim for exemption should be denied.

SGH
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Counties—Bonds—A county does not have the power to
issue bonds for the purpose of acquiring a site to be used
for a county building under sec. 67.04 (1) (a), Stats., unless
the building falls within one of the categories for which the
issuance of bonds for site acquisition is specifically author
ized in ch. 67.

June 1, 1951.

Robert C. Altman,

Distnct Attorney,
Marathon County.

You ask two questions concerning the issuance of bonds
by a county for the purpose of erecting a county building:

1. Does the word "provide" in sec. 67.04 (1) (a), Stats.,
include the right to issue bonds for the purpose of acquir
ing real estate on which to locate county buildings?

2. Does this section, as interpreted in 27 O.A.G. 483, at
page 485, apply only to joint county buildings and exclude
buildings to be erected by a single county?

Sec. 67.03 (1) provides in part as follows:

"Every municipality may borrow money and issue munic
ipal obligations therefor for the purposes specified and by
the procedure provided in this chapter, and for no other
purpose and in no other manner * *

Sec. 67.04 provides in part as follows:

"Municipalities are empowered to borrow money, subject
to the general limitation of amounts prescribed by section
67.03, and subject in some specific cases to the further limi
tations prescribed by this section, and to issue bonds there
for, for the purposes enumerated in this section. Such bonds
may be issued:
"(1) By any county:
"(a) To provide joint county normal school buildings,

county buildings, including county poorhouses, county hos
pitals, county hospitals or asylums for the insane, county
tuberculosis sanatoriums, county workhouses and houses of
correction; but all outstanding unpaid bonds for these pur
poses shall not exceed in amount at one time one and one-
half per centum of the value of the taxable property in such
county.
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"(b) In counties having a population of two hundred fifty
thousand or more, to provide sites and buildings for the
institutions and departments mentioned in section 46.21,
and to furnish and equip them for use."

It will be noted that other subsections of this section

authorize the issuance of bonds to acquire sites for certain
county institutions (in populous counties), for county
parks, for airports, for public works in populous counties,
for joint city and county buildings, for low cost housing
and for recreational facilities (stadiums and swimming
pools) in populous counties; but nowhere does the statute
authorize the issuance of bonds for the acquisition of build
ing sites for any or all county buildings.

It is my opinion that under the doctrine of expressio
iinius est exclusio alterius and under the direction of sec.

67.03 (1), "for the purposes specified * * * and for no
other purpose," the answer to your first question is in the
negative.
The answer to your second question is also in the nega

tive. While the next to the last paragraph in 27 O.A.G. 483,
if read by itself, might be interpreted to limit sec. 67.04 (1)
to joint county buildings, it is my opinion that it was not so
intended and that such is not the law. The opinion in 27

O.A.G. 483 answers a question involving a point now cov
ered by sec. 67.04 (1) (q) and is not applicable to your
problem.

GFS
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State—Liability for Damayes—The state has no legal
liability for tort claims arising out of collisions involving
vehicles operated by the Wisconsin national guard but
o\vned by the United States.
The state is liable foi- damages caused by the negligent

operation of state owned and operated vehicles pursuant to
sec. 85.095, Stats.
The state has no liability for damages caused by the de

fects in highways or bridges or by negligence in the con
struction of such.

The state has no liability for the acts of its wards who
may escape from its various institutions.
The state has no liability arising out of the negligence of

its employes.
The liability of the state towards innocent persons con

victed of crime is prescribed in sec. 285.05, Stats.

Under certain circumstances, state may appropriate
money to compensate private persons for moral obligations
of the state. What constitutes a "moral obligation of the
state" discussed.

No opinion expressed as to whether moral obligation
exists under the several factual situations involved in claim

files submitted.

June 1, 1951.
The Honorable, The Legislature.

Joint Resolution 41, S., requests my opinion on the lia
bility of the state for damages caused to private individuals
in the following classes of cases:

1. Claims arising out of collisions involving vehicles of
the Wisconsin national guard.

2. Claims arising out of the operation of state owned
motor vehicles.

3. Claims arising out of defective construction of high
ways and bridges.
4. Claims arising out of the actions of escaped inmates

of state institutions.

5. Claims arising out of the acts of state employes.
6. Claims arising out of the imprisonment of innocent

persons.
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It is basic law that the sovereign cannot be sued except
by its own consent. This ancient legal tradition found ex
pression in the Wisconsin constitution in art. IV, sec. 27,
which provides:

"The legislature shall direct by law in what manner and
in what courts suits may be brought against the state."

Pursuant thereto the legislature has enacted ch. 285,
Stats., actions against the state, the material part of which
reads as follows:

"285.01 Upon the refusal of the legislature to allow a
claim against the state the claimant may commence an
action against the state by serving the summons and com
plaint on the attorney-general or by leaving copies at his
office and by filing with the clerk of court a bond, not ex
ceeding $1,000, with two or more sureties, to be approved
by the attorney-general, to the effect that he will indemnify
the state against all costs that may accrue in such action
and pay to the clerk of court all costs, in case he shall fail
to obtain judgment against the state."

All of the claims about which you ask are tort claims.

Our supreme court has construed the law to be that the
state is not liable for tort actions except where such class
of action is specifically provided for by statute. In the case
of Holzworth v. State, (1941) 238 Wis. 63, the court held
that

"* * * no cause of action exists against the state on
account of the wrongful acts of its officers or agents unless
the state has clearly and definitely consented that it shall
be so liable." (p. 67)

See also, Apfelbacher v. State, (1915) 160 Wis. 565.
One of the classes of cases in which the state has con

sented that it shall be liable is that of the negligent opera
tion of a motor vehicle. This is provided for in sec. 85.095,
Stats. However, as provided in subsec. (2) thereof, this
liability is limited to cases where the motor vehicle is owned
and operated by the state (or a municipality, as the case
may be). This answers your question relative to claims of
the first two classes.
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1. The state is not liable for damages caused by the neg
ligent operation of national guard vehicles because these
vehicles are owned by the United States and not by the
state of Wisconsin. An analogous situation is discussed in
31 O.A.G. 181 where it was ruled that the state was not

liable for the negligent operation of vehicles commandeered
by the conservation commission to fight fires. For the same
reason there would be no liability for damage caused by
national guard airplanes.

2. The state is liable for damages resulting from the neg
ligent operation of state owned vehicles, if they are state
operated.

3. Your question relative to the third class of claims is
answered in the negative. Since there is no statute creating
state liability for damages caused by negligence or other
wise in the construction of a highway or bridge or the fail
ure to properly maintain or operate the same, there is no
liability on the part of the state. One aspect of this was
thoroughly discussed in 34 O.A.G. 98. Another was touched
on in 32 O.A.G. 176.

4. The question of the liability of the state for the acts
of escaped inmates has been answered in the negative sev
eral times by previous attorneys general. The state is not
responsible for the acts of its wards. See the opinions ren
dered in 30 O.A.G. 114 and 38 O.A.G. 190. This also is gov
erned by the doctrine of the nonliability of the state for
torts as expressed in Holzivorth v. State, above cited.

5. The Holzivorth doctrine has been interpreted and
applied to cases involving negligence of state employes,
analogous to those included in class 5, on a number of occa

sions and the conclusion reached has been that there is no

liability on the part of the state.
In 36 O.A.G. 565, the attorney general discussed the steps

and procedures which the director and employes of radio
station WHA might take to avoid personal liability for in
juries suffered by persons climbing the radio tower and
ruled that regardless of the personal liability of the director
or employes, there was no liability on the part of the state.

In 32 O.A.G. 245, the attorney general ruled that the state
is not liable for the negligent construction or operation of
amusement devices at the state fair park. In 30 O.A.G. 174,
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it was ruled that the state is not liable for personal injuries
caused by officers or employes of a state tuberculosis sana
torium. In 39 O.A.G. 110, the attorney general ruled that
the state historical society as an agency of the state would
not be liable for injuries sustained in an elevator in its
building and would therefore not be authorized to take out
public liability insurance.
The principle involved in all of these is the same. The

individual employe can, of course, be held accountable for
his own acts of negligence, but the state, unlike a private
employer, is not liable even though the employe is acting
within the scope of his employment.
6. The sixth class is specifically covered by sec. 285.05,

Stats., which constitutes the governor and the director of
the state department of public welfare as a commission for
the relief of innocent persons who have been convicted of
crime. Pursuant to subsec. (4) thereof, if the commission
shall find that the amount it is able to award will not be an
adequate compensation, it shall report an amount to the
legislature which it shall deem adequate. Such a case would
be a proper subject for action by the legislature.
In addition to the strictly legal question of liability or

nonliability on the part of the state, there is the question of
the right of the legislature to appropriate money for dam
ages sustained where in its judgment there was a moral
}*esponsibility on the part of the state.
In many instances the injured individual is left without

a remedy. The cases involving a national guard vehicle are
an example. Were the vehicles owned (as well as operated)
by the state, the state would be liable under sec. 85.095.
Since these are United States government owned vehicles
there would be a claim against the United States pursuant
to the federal Tort Claims Act but for the fact that they
are operated by the Wisconsin national guard (which is for
this purpose a state agency). The position that the national
guard is a state agency is sustained by our own supreme
court in State r. Industrial Commission, et at., (1925) 186
Wis. 1, and by the federal district court for the western
district of Wisconsin in Nietupski, et at. v. U. S., Case No.
2095. In the matter of Claim 147, S. (bills numbered 411, S.,
and 467, A.), the claimant first sued the construction com-
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pany and lost. The trial judge, in finding nonliability, stated
that he felt the claimant had a meritorious claim against
the state.

There is implicit in your opinion request the question of
whether the legislature may make an appropriation to com
pensate a claimant for a moral obligation of the state in
situations where no legal liability exists. There is a dearth
of authority upon this subject in Wisconsin. In 8 O.A.G. 198
and 370, the then attoimey general discussed the recognition
of moral obligations of the state as the basis for appropria
tions to compensate claimants under varying factual situa
tions. The latter opinion cites numerous instances of appro
priations of this class. The first opinion involved an appro
priation to the widow of a state employe whose death was
caused by injuries inflicted upon him by an inmate of a
state mental hospital. The second involved the claim of a
state fair patron who was injured as a spectator at an air
craft exhibition pei'formance. The validity of appropria
tions to pay these claims was upheld by the attorney
general.

Will of Heinemann, 201 Wis. 484, upheld the validity of a
statute providing for refund by state and counties of in
heritance taxes paid under a statute which had been de
clared unconstitutional by the federal supreme court. The
court held the statute valid upon the ground that it was a
recognition of a moral obligation of the state to return
moneys collected undei' a void taxation law, and that it was
for a public purpose.

The history of the appropriation bills recounted in the
attorney general's opinions cited above, and the unequivocal
statement in the Heinemann case, supra, that under the cir
cumstances of that case "it was within the province of the
legislature to recognize a moral obligation on the part of
the State to repay the tax," rather strongly suggest that our
court might well invoke the "moral obligation" doctrine in
any appropriate case under the varied conditions under
which moral obligations are incurred. It would unduly
lengthen this opinion to outline the wide varietj^ of situa
tions where appropriations based on moral obligation have
been upheld by courts of other jurisdictions, and I there
fore merely cite the reference for possible future use with-
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out i-epeating the text. See: "What constitutes moral obli
gation justifying appropriation of public moneys for benefit
of an individual," 172 A.L.R. 1407, et seq. See also 42 Am.
Jur. 763, §62 on "Moral obligations or equitable claims."
However, the subject is so ably discussed in Ausahle Chasm
Co. V. State, (1935) 266 N.Y. 326, 194 N.E. 843, 845, that
a portion of the opinion will bear repeating here:

"Such terms as 'moral obligation' and obligations
'founded on justice and equity' are flexible. They serve to
formulate the problem rather than to provide the formula
by which the problem may be solved. No j'^ardstick has ever
been devised Avhich can be mechanically applied. Nonethe
less, in every case there must exist an obligation which
would be recognized, at least, by men with a keen sense of
honor and with real desire to act fairly and equitably with
out compulsion of law. The Constitution does not prohibit
the Legislature from doing in behalf of the state what a fine
sense of justice and equity would dictate to an honorable
individual. It does prohibit the Legislature from doing in
behalf of the state what only a sense of gratitude or charity
might impel a generous individual to do.
"Benefit enjoyed at the expense of another will ordinarily

call for compensation. Even where the law does not compel
such compensation, justice and equity may still dictate its
payment. So we have held in many cases, but in each case
where we sustained the recognition by the Legislature of a
'moral obligation' injury caused by act of the state or its
agents, or, arising in the course of service to the state, has
been present, or there was benefit conferred upon the state
at its request, express or implied, and with expectation of
recompense which has been thwarted. * * * in no case
heretofore has the state granted compensation for benefit
enjoyed, though at the expense of another, where the benefit
has been given voluntarily, without request from the state,
and without expectation of compensation from the state or
an agency of the state."

In conclusion, I wish to emphasize that I have not investi
gated nor evaluated the facts of the claims you submitted.
1 do not presume to advise you whether or not there is
merit to these claims, that is to say, whether or not a moi'al
obligation against the state, in fact, exists. That is a ques
tion of fact for the legislature to determine. If, for example,
the claims involving national guard vehicles were to be liti
gated between private ])ersons, the court would concern
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itself with liability under the laws of negligence, and with
a proper evaluation of the damages in terms of dollars and
cents, taking into account all of the factors required to be
considered by courts and juries in assessing damages. If,
for instance, one of the claimants who allegedly suffered
damage as a result of colliding with a national guard
vehicle was negligent in the operation of his own vehicle,
the mere fact that he suffered damage would not, considered
alone, create a "moral obligation" to compensate him. There
would have to be a comparison of negligence between him
and the operator of the national guard vehicle and a deter
mination that the negligence of the operator of the national
guard vehicle was greater than that of the claimant. In
other words, the claim would have to withstand all of the
tests that any plaintiff's claim is subjected to in litigation
between private persons.

GFS

SGH

Taxation—Banks and Banking—The franchise tax on
banks measured by entire net income, including income
from federal securities, proposed by Bill No. 627, A., would
be invalid as not satisfying the i-equirements of U. S. Rev.
Stats. §5219.

June 8, 1951.

The Honorable, The Assembly.

Resolution No. 34, A., requesting an opinion upon the
constitutionality and legality of Bill 627, A., does not
specify the problem. The short time which the imminence
of adjournment permits necessitates limitation of consider
ation to mainly the question of whether the tax proposed
would meet the requirements of the federal statute, U. S.
Rev. Stats. §5219, 12 U.S.C.A. §548, relating to state taxa
tion of national banks.

This federal statute expressly authorizes the following
four types of state taxation of national banks, any one of
which is specifically required to be "in lieu of the others":
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(1) Taxation of the shares thereof; (2) inclusion of divi

dends therefrom in income of the owner or holder subjected
to income taxation; (3) taxation of such banks on their

net income; (4) taxation of such banks "according to or
measured by their net income."
In respect to type (4) it is expressly provided in 1 (c)

of said §5219 as follows:

"(c) In case of a tax on or according to or measured by
the net income of an association, the taxing State may,
*  * * include the entire net income received from all
sources, but the rate shall not be higher than the rate
assessed upon other financial corporations nor higher than
the highest of the rates assessed by the taxing State upon
mercantile, manufacturing, and business corporations doing
business within its limits * *

Obviously the proper interpretation and application of
this federal statute is a matter of federal law. There is,
however, only one case, Tradesmens Nat. Bank v. Oklahoma
Tax Comm., (1940) 309 U.S. 560, 60 S.Ct. 688, 84 L.ed. 947,
in which the United States supreme court has had occasion
to pass thereon. That case involved an Oklahoma franchise

tax applicable to national banks. It furnishes only a very
limited guide as to the impact of this statute because the
court only briefly surveyed the tax structure of the state in
demonstrating that the tax was not discriminatory and thus
made no extended pronouncements as to what considera
tions would be involved in determining whether some other
tax under different facts would be upheld.

It is long established that national banks, shares therein
and their income and property, may not be taxed by a state
except as authorized by congress. Therefore to be valid the
tax proposed must come within the terms of said §5219.
The changes in our tax statutes proposed by Bill 627, A.,
include a recitation in sec. 71.20 (2) that the tax imposed
on national banks is the adoption of type (4). Accordingly,
to be valid the proposed tax on national banks must meet
the above quoted conditions set forth in §5219 in respect
to type (4).

Bill 627, A., proposes a change in policy as respects taxa
tion of banks. Presently both state and national banks are
subject to the general income tax in ch. 71, Stats. In recent
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years a large part of their income has been interest on fea-
eral securities, but no tax has been paid thereon because of
the well established rule that a state may not impose a tax
on income from federal securities. Bill 627, A., proposes
that instead of being taxed under the income tax statutes,
banks be subjected to a franchise tax or a tax of that
nature, measured by their entire net income which, although
not so expressly stated, would include income from federal
securities. The inclusion of such income from federal secur

ities would follow as a matter of interpretation in view of
the previously mentioned declaration in sec. 71.20 (2) that
this proposed tax is the adoption of a tax of type (4)
authorized by §5219.
The Tradesmen^ Nat. Bank case, supra, construed the

language in §5219 relative to type (4) that a tax measured
by the net income may "include the entire net income re
ceived from all sources" as authorizing the inclusion of
income from federal securities in the net income by which
the tax is measured. Tt establishes that a franchise tax, or
a tax in the nature thereof, measured by the entire net in
come, including interest from federal securities, is a valid
imposition and not subject to the constitutional objection

which would exist were the tax one on income which in

cluded income from federal securities. It also disposes of
any objection to the validity of adoption of a franchise tax
applicable to banks as being a change in tax policy gener
ally aimed at and discriminating against tax-exempt securi
ties. The court expressly stated that Mac-alien Co. v. Mass.
(1928) 279 U.S. 620, 49 S.Ct. 432, 73 L.ed. 874, is inappli.
cable for the reason that the change in policy embodied in
adopting a franchise tax respecting banks is pursuant to
express congressional authority conferred in U.S. §5219.
We then come to consideration of whether the tax pro

posed by Bill 627, A., meets the two tests that (1) "the rate
shall not be highei- than the rate assessed upon other finan
cial corporations" and (2) the rate shall not be "higher
than the highest of the rates assessed by" Wisconsin "upon
mercantile, manufacturing, and business corporations doing

business within its limits."

The tax proposed by Bill 627, A., would appear to satisfy
the statutory language in which the I'estrictions in §5219
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are set out. The rates for the proposed franchise tax are
the same and the method of computation of net income is
the same as used in the income tax provision for the impo
sition of that tax upon mei-cantile, manufacturing and busi
ness corporations doing business in the state and upon such
other financial coi'porations, if any there are, which are
subject to the income tax. As we have no general corporate
franchise or license tax, the provisions for payment of fees
for filing articles, etc., hardly being in that category, it
would be the rates of the income tax which are of concern,
at least as respects the restriction that "the rate shall not
be * * * higher than the highest of the rates assessed * * *
upon mercantile, manufacturing, and business corporations
doing business" in the state.

But, as previously stated, the proper interpretation and
application to be given this federal statute is a matter of
federal law and the United States supreme court in the
Tradesmens Nat. Bank case construed the language of this
restriction. In effect it held that the language is not to be
taken literally in a technical sense and that what is meant
is that the tax burden imposed by such a franchise tax shall
not be heavier than the state tax burden borne by mercan
tile, manufacturing and business corporations.

In the Tradesmen^ Nat. Bank case, .mpra, Oklahoma
business and mercantile corporations were subject to an
income tax of 6 per cent on their net income and also to a
corporate license tax of $1 per thousand dollars of value
of capital employed within the state, federal government
bonds being included in the capital in measuring such fran
chise tax. The bank franchise tax of type (4) there involved
was in lieu of such corporate income tax and was at 6 per
cent of the total net income of the banks, expressly includ
ing income from federal securities in net income. The court
considered the contention that the tax violated the restric
tion that the rate should not be higher than the highest of
the rates assessed upon mercantile, manufacturing and
business corporations doing business in the state. It said
that the restrictions imposed by said §5219

"* * * are designed to prohibit only those systems of
state taxation which discriminate in practical operation
against national banking associations or their shareholders
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as a class. [Citing cases.] Thus it is not a valid objection to
a tax on national bank shares that other moneyed capital
in the state or shares of state banks are taxed at a different
rate or assessed by a different method unless it appears that
the difference in treatment results in fact in a discrimina
tion unfavorable to the holders of the shares of national
banks. [Citing cases.] We think the same purpose to pre
vent actual discrimination but to allow the states consider
able freedom in working out an equitable tax system is dis
cernible in the particular restriction upon which appellant
relies."

The court then said that the answer to this question
"turns upon examination of the whole tax structure of the
state." It recited the stipulated facts that out of the 6,000
business and mercantile corporations in Oklahoma that paid
both the 6 per cent income tax and the $1 per thousand
franchise tax only 37 owned federal bonds, and in the case
of all but 3 the franchise taxes they paid were higher than
the additional amounts they would have paid under the in
come tax had the interest derived from government bonds
been included in the income tax thereunder, which it was
not. It also noted that such Oklahoma corporaticns in addi
tion paid an ad valorem tax on their moneyed capital. Com
menting on this situation the court said:

"This brief survey suffices to show that, considering all
the taxes imposed upon business and mercantile corpop-
tions doing business in the state, the scheme of taxation
adopted by Oklahoma does not discriminate against national
banking associations. Discrimination is not shown merely
because a few individual corporations, out of a class of sev
eral thousand which ordinarily bear the same or a heavier
tax burden, may sustain a lighter tax than that imposed on
national banking associations. * * *"

The clear inference in these statements of the court, even
if viewed as no stronger than that, is that if the resultant
total taxes imposed upon mercantile, manufacturing and
business corporations doing business in the state are not as
high, except in a few minor exceptions, as the taxes payable
by banks under a type (4) franchise tax, the restriction in
§5219 is not satisfied because the franchise tax then dis
criminates against the banks.
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It is obvious that the tax payable by mercantile, manu
facturing and business corporations under the Wisconsin
income tax law on net income, which does not include in
come from federal securities, and computed at the same
rates which would be used in computing the proposed fran
chise tax on banks measured by net income that does in
clude income from federal securities, necessarily is lower in
the case of every mercantile, manufacturing or business
corporation having income from federal securities than
such income tax would be if the net income used as the base
in computing it included income from federal securities. In
view of this it is our conclusion that the proposed tax on
banks would be held invalid as not meeting the require
ments of R.S. §5219 as construed by the United States
supreme court.

It is possible that this apparent disparity between the
two tax burdens might be overcome if it could be shown
factually that by virtue of the exemption of banks from per
sonal property tax as set out in proposed sec. 71.21 (2), the
amount of personal property taxes paid by mercantile, man
ufacturing and business corporations generally when added
to their income taxes is substantially equivalent to what
their income tax would be if income from federal securities
were included in net income. But we know of no available
data to that effect and the time which would be necessary
for research along such line is presently prohibitive. Absent
any such factual showing we cannot assume its existence.
Furthermore, it is not at all certain what would be the
approach of the United States supreme court were it shown
that the aggregate tax burden including personal property
taxes generally were in an amount very close to but slightly
lower than the franchise tax burden, and especially where,
as is the case in our statutes, the personal property tax is
not imposed on intangibles.

Several other considerations might suggest themselves in
respect to the requirement that the rate be not higher than
the rate assessed upon other financial corporations. Here
likewise this decision of the United States supreme court
appears to suggest that the entire state tax system would
be reviewed to ascertain whether there would be any dis
crimination in its practical operation. Of some moment
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might be the taxation of insurance companies by entirely
different methods. Also the exemption from taxation of
some types of insurance companies and certain other organ
izations which might be viewed as having financial charac
teristics might be of importance. However, the above ex
pressed view that the proposed tax runs afoul of the inter
pretation given to R.S. §5219 in the Tradesmens Nat. Bank
case, renders it unnecessary to go into these other matters
at this time.

HHP

Public Welfare Department—Counties—Public Assist
ance—Dependent Children—Neither the state department
of public welfare nor the county authority administering
aid to dependent children has power to establish an arbi
trary administrative maximum for grants of aid under sec.
49.19 (5), Stats.

June 8, 1951.
State Department of Public Welfare.

You have asked two questions;
1. May a county authority (such as the county agency

administering social security aids, or the county board of
supei'visors or of public welfare) establish an arbitrary
administrative maximum for grants of aid to dependent
children?

2. May the department establish such an arbitrary ad
ministrative maximum as a state-wide standard for aid to

dependent children?
Since the matter of aid to dependent children and the

functions of the officials appointed to administer it are
strictly statutory, neither the county officials nor the state
department would have authority to establish ai'bitrary
maxima for grants of aid unless that authority can be
found, either expressly or by necessary implication, in some
statutory provision.

Sees. 49.19 and 49.51 (1), Stats., place administration of
aid to dependent children in the county agencies, subject to
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the supervision of the state department under sec. 49.50.
The state department has authority under sec. 49.50 (2) to
adopt rules and regulations "not in conflict with law" for
the efficient administration of aid to dependent children.

Regardless of what authority is given by these provisions,
or may be implied from them, neither the state department
nor the county authority may establish any rule or regula
tion which is in conflict with either the word or spirit of a
standard established by legislative provision. The amount
of aid to be given under sec. 49.19 is governed by subsec.
(5) which reads:

"The aid shall be sufficient to enable the person having
the care and custody of such children to care properly for
them. The amount granted shall be determined by a budget
for the family in which all income as well as expenses shall
be considered. Such family budget shall be based on a stand
ard budget, including the parents or other person who may
be found eligible to receive aid under subsection (1) (a),
which budget shall be worked out periodically by the judge
or agency administering such aid and the county boai'd or
a committee of the board. If the county board does not act,
the standard budget shall be worked out by the judge or
agency alone. Medical and dental aid may be granted to
minor children, the mother and the incapacitated father, as
necessary. Not to exceed $150 shall be allowed to cover the
burial expenses of a dependent child or its parents. Aid
pursuant to this section shall be the only form of public
ass'stance granted to the family for the benefit of such
child; and no aid shall continue longer than one year with
out reinvestigation. This subsection does not prohibit such
public assistance as may legitimately accrue directly to per
sons other than the beneficiaries of this section who may
reside in the same household."

There would be no question that any arbitrary maximum
fixed by either the county authority or the state department
would be beyond the scope of the powers of the agency if it
conflicted with the legislative mandate that the aid "shall
be sufficient to enable the person having the care and cus
tody of such children to care properly for them." If that
were the only limitation to be placed upon the authority of
the administering agencies to fix an arbitrary maximum,
it would leave a wide area for factual determination as tc

what is "sufficient," which could be dealt with only on the
basis of specific cases and specific facts.
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Prior to the enactment of eh. 439, Laws 1929, the statutes
dealing with aid to dependent children did fix the maximum
amount which might be granted. Para. 6 of sec. 573/ of the
statutes for 1915, for instance, provided that the aid should
"not exceed $15 per month for the first child and $10 per
month for each additional child and in no case shall any

one family receive more than $40 per month." Various
changes relating to the maximum were made but maximum
figures were retained in the statutes throughout ensuing
sessions of the legislature until 1929.
Ch. 439, Laws 1929, "relating to a children's code for

Wisconsin" was, according to the records in the legislative
reference library, "promoted by and drafted for the Chil
dren's Code Committee, created by the Wisconsin Confer
ence of Social Work"; and the bill was "preceded by exten
sive investigations of the administration of child welfare
laws of the state, the results of which were summarized in
the publication 'The Report of the Children's Code Com
mittee of Wisconsin, published by the Wisconsin Conference
of Social Work.' "

With respect to the provisions of sec. 48.83 (6) (which
contained the provisions now incorporated in sec. 49.19
(5)), the foregoing publication said:

"The amount of aid granted is based on the actual need
of each family. Because of inevitable differences in the pre
vious standards of living of these families the budget for a
given family is to be based on a standard budget to be
worked out annually. Obviously this will of necessity be a
minimum budget, including only such items of family ex
pense as rent, fuel, food, clothing and small items of house
hold expense. Such budgets are in use in several public
departments and private agencies. Sample budgets will be
furnished by the state board of control upon request. This
section makes it possible for the court to make a grant of
aid based upon the actual need of the family."

The legislative omission of a maximum in the statute gov
erning aid to dependent children seems more significant in
the light of the fact that the legislature has provided fixed
maxima for aid to the blind under sec. 49.18 (1), for old-
age assistance under sec. 49.21 (1), and for aid to totally
and permanently disabled persons under sec. 49.61 (6). If
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the legislature deemed the fixing of an arbitrary maximum
compatible with its plan of aid to dependent children, it
would probably have made provision similar to those in the
other statutes cited or have given specific authorization to
the administrative agencies.
From a practical point of view a certain amount of con

trol may be exercised in a general way thi'ough the working
out of the "standard budget" referred to in sec. 49.19 (5).
The term "standard budget," however, does not seem to
contemplate anything so arbitrary as a fixed maximum
total, but rather a general standard for measurement and
comparison in the light of individual circumstances. The
term "standard" is defined by Webster's New International
Dictionary (2d ed.) as "usable as a standard of measure
ment or compai-ison"; and the term "budget" is defined
(when used as here in a nontechnical sense) "the cost of
operation, living, etc., as determined by income, essential
needs, or the like; as, a minimum weekly budget for a
family of five."

Under the principles discussed in 39 O.A.G. 403,1 believe
it would be within the authority of the state department to
prescribe rules for preparation of standard budgets which
might specify that no more than a certain amount should be
taken into consideration for a certain purpose. Similarly,
such rules and standards might be adopted by a county
authority charged with the preparation of such budgets
under sec. 49.19. 1 do not believe, however, that either the
state department of public welfare or a county authority
would have the power to fix an arbitrary maximum for the
total amount of aid to be granted in any case.
BL
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Constitutional Law—Schools and School Districts—
County School Committee—Delegation of power to county
school committee to authorize increases in tuition under sec.
40.47 (5) (a), Stats., and in charges for transportation
under sec. 40.34 (10) is probably constitutional.

June 11, 1951.
The Honorable, The Assembly.

You have requested my opinion on the following ques
tions :

1. Does a county school committee have authority, as a
delegated power, to increase the nonresident tuition payable
by a county to a high school beyond the amount fixed by
statute?

2. Is it lawful under our constitution to delegate power
to the county school committee to increase transportation
charges against the county?
The answer to each of your questions is based upon the

same legal principles and accordingly they will be consid
ered as one.

Sec. 40.47 (5) (a), Stats., provides in part:

* * The amount so determined shall be the amount
per pupil chargeable as nonresident high school tuition, but
in no case shall the amount of the claim per week be more
than $6 less the sum of the state aids, county aids received
from the county of residence of tuition pupils, and federal
aids, except that a greater amount shall be payable when a
certificate of approval of the same shall have been filed with
the county clerk by the county school committee. * * *"

Sec. 40.303 (4), Stats., provides in part: • ̂

"DUTIES OF COMMITTEE. The county school com
mittee shall:

"(d) Determine the amount to be allowed in excess of.
the established maximum on claims for transportation of
nonresident high school students as provided in section
40.34 (10)."

Sec. 40.34 (10), Stats., provides in part:

"* " * Claims for the transportation provided nonresi
dent high school pupils after July 1, 1949 shall not exceed
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$26 per year per pupil except that a greater amount may be
allowed when a certificate of approval of the same shall
have been filed with the county clerk by the county school
committee. * * *"

There are two opposite approaches to the resolution of
your questions, which seem to be of relatively equal force.
The answers to your questions depend upon the nature of

the county school committee and also upon the character of
the powers in question which are delegated to that com
mittee. If the county school committee is not the type of
body to which may be delegated so-called purely legislative
powers, and if the powers delegated are of that nature, the
provisions in question are unconstitutional.
The county school committee, under sec. 40.303 (1),

Stats., is elected by the county board. Only one member of
the committee may be a member of the county board, and
the county board has no power to review the actions of the
committee taken pursuant to sees. 40.47 (5) (a) and 40.34
(10). From these brief facts alone it is apparent that the
county school committee is not a committee of the county
board in any sense, nor can it presume to act for or in
behalf of the county board. The county school committee is
an agency of the state, elected by, but not responsible to,
the county board, created to assist the state in the exercise
of the latter's function of providing public education. 37
O.A.G. 42.

The county school committee is not a municipal corpora
tion within the meaning of that term as used in our consti
tution. It is not a body corpoi'ate with power to sue and be
sued. It has no power to hold property. It is created by the
legislature without regard to the will or consent of the in
habitants of the county and its purposes are to assist the
state rather than to act for the convenience of the inhabi

tants of the county. At most, the county school committee
can be considered only a quasi-municipal corporation. State
ex rel Bare v. Schinz, (1927) 194 Wis. 397, 216 N.W. 509;
Thielen v. Metropolitan Sewerage Comm., (1922) 178 Wis.
34, 189 N.W. 484; Iverson v. Union Free High School Dist.,
(1925) 186 Wis. 342, 202 N.W. 788; and Eagon v. Mani-
towoc Co., (1878) ̂ 4 Wis. 489.
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Art. IV, sec. 1 of the constitution provides that the legis
lative power shall be vested in a senate and assembly. There
are only two exceptions to the foregoing which might pos
sibly be applicable to the matter at hand. Sec. 22, art. IV,
provides that the legislature may confer powers of a local,
legislative and administrative character upon the boards of
supervisors of the several counties. However, the legislature
cannot authorize the county board to delegate the boai'd's
legislative powers. Marshall v. Dane County Board of
Supervisors, (1940) 236 Wis. 57, 294 N.W. 496; Meade v.
Dane Co., (1914) 155 Wis. 632, 145 N.W. 239. Thus the
statutes in question would contravene sec. 22 of art. IV if
the powers sought to be delegated by those statutes are held
to be legislative in character.

Aid:. XI, sec. 3 provides that the legislature may incor
porate cities and villages which are empowered to deter
mine their local affairs and government. As previously
noted, the county school committee is not a municipal cor
poration, and hence legislative powers may not be granted
to county school committees that could be given to munic
ipal corporations or other local subdivisions of government.

It is recognized that such a county school committee may
be validly delegated power and authority to act for the state
in the field of creation or rearrangement of schools. State
ex ret. Horton v. Brechler, (1925) 185 Wis. 599, 202 N.W.
144. But this case merely established that the matter of
creation or readjustment of boundaries of school districts
is a legislative power that may be delegated. It does not
follow therefrom that such a committee may be delegated
complete legislative authority in no way relating to forma
tion of or changes in school districts, such as has been cus
tomarily delegated to school districts themselves.

Turning now to the nature of the power sought to be
delegated to the county school committee by the statutes
here under consideration, there are compelling reasons for
concluding that the powei' is one which may be termed
purely legislative and not the kind of legislative power in
volved in establishing and fixing boundaries of school dis
tricts. Sec. 40.47 (5) (a) sets up a formula for the determi
nation of nonresident tuition and then provides a maximum
weekly charge per inipil against the county. The statute
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then proceeds to make an exception to the stated maximum.
The maximum may be exceeded when the county school
committee files with the county clerk a certificate of
approval. There is no standard to guide the county school
committee in determining whether or not to approve an
amount in excess of the stated maximum. The legislature
has not, by this section, declared its entire intent in the
matter but has attempted to delegate to the county school
committees unlimited discretion in the allowance of claims

against the county for nonresident tuition in excess of the
stated maximum. The statute cannot be construed as

empowering the county school committee merely to perform
the ministerial act of determining whether claims in excess
of the stated maximum have been computed properly
according to the legislative formula.
The effect of the county school committee's approval of

excess claims is to increase the tax upon those areas of the
county lying outside of districts which operate high schools,
under sec. 40.47 (6). This is in substance the power to tax,
which is purely legislative in character. If the county school
committee approves an excess claim, there is no review of
its action and thei'e is no discretion left in the hands of the

county or municipal officials. The county clerk is required
to apportion the amount of the tuition claims among the
municipalities of the county lying outside of districts which
operate high schools, and the municipal clerks are required
to enter the appropriate amount on the next tax roll against
the property which is not in a district maintaining a high
school.

The distinction between legislative and administrative
powers was defined by the supreme court in The State ex
rel. Adams v. Burdge. (1897) 95 Wis. 390 at 402, 70 N.W.
347:

"* * * The true test and distinction whether a power is
strictly legislative, or whether it is administrative, and
merely relates to the execution of the statute law, 'is be
tween the delegation of power to make the law, which neces
sarily involves a clisci'etion as to what it shall be, and con
ferring authority or discretion as to its execution, to be
exercised under and in pursuance of the law.' The first
cannot be done. To the latter, no valid objection can be
made. * * *"
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The.above.definifcion was.approv;^ in State ex rel. Buell
V. pTear, (1911) 146 Wis. 291, 131 N.W. 832.
In State ex rel. Carey v. Ballard, (1914) 158 Wis. 251,

148 N.W. 1090, it was said, at p. 257:

"Under our constitutional form of government the legis
lature cannot delegate legislative powers to any officer or
to any body of persons, individual or corporate, aside from
the power to confer local legislative and adniinistrative
powers on county boards and municipal corporations, [cita
tions omitted] This principle of constitutional government
applies with peculiar force to questions involving the power
to tax. It is a well recognized principle that county, town,
city, and village organizations are a part of the general
feature of our political system and form necessary parts of
the state government for carrying into effect, through the
power of making local laws, the matters pertaining to local
governmental affairs, including the power to tax within
their respective .iurisdictions. In conferring the taxing
power on these local governments the legislature must pro
vide for its exercise by the proper legislative authority of
the local governments. * * * The adjudications on the sub
ject clearly establish that the tax power must be exerted
by the legislative branch of the government either directly
or through the officers of a political subdivision, who act in
their capacity of legislative representatives of the people to
be taxed, and that they are required to exercise their dis
cretion and judgment as to the necessity and amount of the
tax to be imposed. * * *"

In State ex rel. Wis. Inspection Bureau v. Whitman,
(X928) 196 Wis. 472, 220 N.W. 929, the court made the fol
lowing statement with regard to the line between legislative
powers which may be delegated and those which may not
be delegated, at p. 509:

"In determining whether or not the power granted by
legislative act in a particular case to an administrative
agency is of the kind which may be delegated, due regard
must be paid to the nature of the subject matter with which
the act deals. * * *"

The subject matter dealt with by sec. 40.47 (5) (a) is not
so complex as to make it impracticable for the legislature
to outline the limits of the power which it has attempted to
delegate. In fact, the section provides the formula to be
applied for computing claims against the county for non-
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resident tuition, and a maximum weekly claim per pupil is
set forth. The statute then proceeds to make an exception
which rests wholly within the discretion of the county
school committee.

On the other hand it is clear that the pertinent provisions
of the statutes are intended to empower the county school
committee to allow an increase in tuition and in transporta
tion charges, with the concomitant tax effect thereof, re
gardless of the wishes of the owners of the property which
bears the tax burden thereof. As previously stated the sole
legal issue is whether or not this power given to the county
school committee constitutes an unlawful delegation of leg
islative power. Notwithstanding that no standard is ex
pressed in the statute to guide the county school committee
in allowing a higher tuition or transportation charge and
that its action is not subject to review by any other body,
this power conferred upon the county school committee is
valid if it is of the nature of the powers commonly con
ferred upon school districts even though it is legislative. In
other words, the delegation is valid if the power conferred
is within the realm of the state's duty to provide education.
The constitution has left to the legislature the manner of

setting up a state-wide system of education, subject only—
so far as material here—to the restrictions that the state

superintendent of public instruction shall be chosen by the
electorate and that the legislature shall provide for the
establishment of district schools, which shall be as nearly
uniform as practicable.

The school districts have long been recognized as having
the power to tax. McQuillin, Municipal Corporations (2d
ed.) §137. It is within the province of the legislature to set
up any kind of school district organization so long as it
adheres to the constitutional mandate regarding uniform
ity; and the same power to tax which historically has been
vested in the school district meetings may be conferred upon
the county school committees.
In legal essence a county school committee partakes of

many of the attributes of and has powers similar to the
school district boards. It is true that the school district
boards are elected by the voters while the members of the
county school committee are elected by the county board.
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However, the constitution provides, art. X, sec. 1, that offi
cers other than the superintendent of public instruction
shall be elected or appointed in the manner provided by law.
Accordingly there is no constitutional requirement that
members of a school governing body be elected by the
voters.

Throughout our history the statutes have commonly dele
gated to school districts the power to hire their teachers and
other employes, including bus drivers, and to fix the com
pensation for their services. This custom is so long and fully
established that it could not now be challenged. Hence the
county school committee may be given powers analogous to
those of a school district. Upon the basis above, the com
mittee may in a managerial capacity properly fix the tuition
charges to be paid to any school district, and further, it
may properly detennine the amount that is to be paid for
transportation.

It is a well established principle that no statute should be
declared unconstitutional where there is reasonable doubt

as to whether or not the statute contravenes some provision
of the constitution. When a reasonable doubt arises, the pre
sumption is always in favor of the constitutionality of the
act in question. State ex rel. Dulaney v. Nygaard, (1921)
174 Wis. 597, at 608, 183 N.W. 884.
In view of the very real doubts as to the validity or

invalidity of the statutes here in question, it is my opinion
that the legislation cannot be held to be unconstitutional.
HHP
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Licenses and Permits—Restaurants—The term "restau

rant" as defined in sec. 160.01 (2), Stats., does not include

churches or clubs which occasionally serve meals to organ
izations pursuant to previous arrangements, on terms not
available to the public generally.

June 15, 1951.

Dr. Carl N. Neupert,

State Health Officer.

You have asked whether churches, clubs and related

organizations serving meals to outside gi-oiips come under

the provisions of ch. 160 of the statutes relating to res
taurants.

It is conceivable that churches, clubs and related organ

izations might operate in such a manner as to be within the

definition of a restaurant under sec. 160.01 (2) of the stat

utes ; but I am assuming your question deals with situations
in which the organization provides meals only occasionally,

pursuant to advance arrangements with some other organ-

iz.ation or group desiring the meal in connection with a
meeting, or for some special program or entertainment. If
so limited, I do not believe that the arrangement would con
stitute the building in which the meal is served a restaurant
within the statutory definition. Sec. 160.01 (2) defines a

restaurant:

" 'Restaurant' means and includes any building, room or
place wherein meals or lunches are prepared or served or
sold to transients or the general public, and all places used
in connection therewith. 'Meals or lunches' shall not include
soft drinks, ice cream, milk, milk drinks, ices and confec
tions. The serving in taverns of free lunches consisting of
popcorn, cheese, crackers, pretzels, cold sausage, cured fish
or bread and butter shall not constitute such taverns to be
restaurants."

The question is similar to the one discussed in 35 O.A.G.
449, in which the opinion was given that a summer camp
operated by a club, church or other organization for educa
tional and recreational purposes, which limits attendance
to members or persons selectively chosen in advance, is not
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a "tourist rooming house" within the meaning of sec.
160.01 (4). That subsection contains the following defini
tion:

" 'Tourist rooming house' means and includes all lodging
places and tourist cabins and cottages, other than hotels,
wherein sleeping accommodations are offered for pay to
tourists or transients. It does not include private boarding
or rooming houses, ordinarily conducted as such, not accom
modating tourists or transients."

The statutory definitions of a restaurant and a tourist
rooming house both refer to transients, but the alternative
in the definition of a restaurant refers to service to the

"general public" instead of to "tourists."

It is true that the same word may be used in different
statutes in a different sense, so that the meaning accorded
to a term by a court in construing one statute may not be
conclusive as to another; but the Wisconsin decisions supply

some guidance in construing what is public. The term "gen
eral public" does not necessarily include everybody all the
time; but a public service generally means one that is avail
able to all persons who apply upon the same terms, without
advance negotiation. In Cawker v. Meyer, 147 Wis. 320,
325-326, the Wisconsin supreme court said:

"It is very difficult, if not impossible, to frame a defini
tion for the word 'public' that is simpler or clearer than
the word itself. The Century Dictionary defines it as 'of or
belonging to the people at large, relating to or affecting the
whole people of a state, nation or community, not limited
or restricted to any particular class of the community.' The
New International defines it as 'of or pertaining to the
people; relating to or affecting a nation, state or community
at large.' The tenants of a landlord are not the public,
neither are a few of his neighbors or a few isolated indi
viduals with whom he may choose to deal, though they are
a part of the public. The word 'public' must be construed
to mean more than a limited class defined by the relation of
landlord and tenant, or by nearness of location, as neigh
bors, or more than a few who by reason of any peculiar
relation to the o^vner of the plant can be served by him.
"While we find it quite easy to ascertain the true spirit

and intent of the law, yet we deem it inexpedient and unsafe
to attempt to define in more specific terms than the statute
what does and what does not constitute a public utility.
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Each case will depend upon its own peculiar facts and cir
cumstances and must be tested by the statute in the light of
such facts and circumstances. The law should receive a con
struction that will effectuate its true purpose, however diffi
cult that may be. No resort should be had to any arbitrary
standard or to any fixed line of demarcation on the ground
that they are easj'^ of application, or for any other reason.
The statute was intended to include those, and only those,
who furnished the commodities therein named to or for the
public. It was not intended to affect the relation of landlord
and tenant, or to abridge the right to contract with a few
neighbors for a strictly incidental purpose, though relating
to a service covered by it."

In discussing what constitutes a place of public amuse
ment, the court stated in Jones v. Broadway Roller Rink
Co., 136 Wis. 595, 598:

"* * * Public accommodation or amusement is the test
prescribed by our statute. The amusement offered by the
usual skating rink is to the public as such and generally.
It differs radically from the tender of accommodation
offered by the ordinary merchant or professional man who,
while he impliedly, by opening the door of his shop or office,
invites every one to enter, does so only for the purpose of
selling to each individually either service or merchandise.
This distinction has been often noted. We append a few
illustrative cases: Public eating house, Humburd v. Craw
ford, 128 Iowa, 743, 105 N.W. 330; bootblacking stand,
Burks V. Bosso, 81 App. Div. 530, 81 N.Y. Supp. 384; S.C.
180 N.Y. 341, 73 N.E. 58; theater, Joseph v. Bidioell, 28 La.
Ann. 382; bowling alley, Johnson v. Humphrey P. C., 24
Ohio Cir. Ct. 135; billiard room, Comm. v. Sylvester, 13
Allen, 247; skating rink. People v. King, 110 N.Y. 418, 18
N.E. 245. * * *"

The test discussed in the foregoing case was applied to
determine what is a public eating house in the Iowa case
cited. In the Iowa case, the court said:

"* * * If, then, the object and practice of defendants
was to serve meals to whomsoever applied, at prices charged
to all, their place was an eating house within the meaning
of this statute. If meals were served only in pursuance of
previous arrangements, and therefore to particular indi
viduals, rather than to any who might apply, it was a pri
vate boarding house only. * * *" (p. 744)
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The definition in sec. 160.01 (2) includes places where
meals are served to transients, as well as places where they
are served to the general public. In the opinion in 35 O.A.G.
449, patrons of summer camps were not deemed to fall
within the definition of transients merely because they were
not staying permanently at the camp. I do not believe the
term "transient" as used in the definition was intended to

include residents in a community who occasionally attend a
group function or entertainment of a civic nature. As
pointed out in Swenson v. Thomas, (Tex.) 164 F. 2d 783,
784, the literal meaning of a ti'ansient is one going across
or passing through. For certain purposes, the term has been
defined as the opposite of a resident. See Town of New
Haven v. Town of Middlebury, 63 Vt. 399, 21 A. 608, 610,
and Fagg v. Benners, 47 S.W. 2d 872, 873.
How far the scope of ch. 160 should be extended for pro

tection of the public health is a matter for legislative deter
mination. By limiting its application to places where meals
are served to transients or the public, the legislature has
shown its intent that there shall be some situations to which

the provisions do not apply. Its reason for limiting the scope
of the statute may have been the possibility that where
meals are supplied on the basis of individual contracts nego
tiated in advance, the groups contracting for the service
have an opportunity to provide for whatever precautions
they deem necessary. Whatever the reason, the language
used in the statute indicates a legislative intent to limit its
application to eating houses which are public in the tradi
tional sense.

BL
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Juvenile Court—Indians—State juvenile court does not
have jurisdiction under sees. 48.06 and 48.07, Stats., to
commit to department of public welfare a child of one-
fourth Indian ancestry residing on an Indian reservation
with her mother who is an enrolled member of the tribe
and who maintains tribal relations, notwithstanding that
the child has not been entered on the tribal rolls, if the acts
of delinquency were committed by the child on the Indian
reservation. Such court does have jurisdiction to commit
such child for acts of delinquency committed off the reser
vation.

June 15, 1951.
State Department op Public Welfare.

You have requested an opinion with reference to the fol
lowing situation: An Indian girl residing on the Menominee
reservation is not receiving adequate care at home and has
begun to exhibit delinquent behavior. Her case is such that
commitment to the state department of public welfare for
placement in the Wisconsin school for girls is indicated if
it can legally be accomplished. Her father is a Nebraska
Winnebago Indian and apparently not a resident of the
state of Wisconsin. Her mother is an enrolled member of
the Menominee tribe. The girl herself is of one-fourth
Indian ancestry, but is not enrolled in the Menominee tribe
nor, apparently, in the Nebraska Winnebago tribe. Her
status is therefore that she is a person of part Indian
ancestry but not enrolled in any tribe, who is living on an
Indian reservation with her mother who is enrolled in that

tribe. You inquire whether under those circumstances she
is subject to the jurisdiction of the state juvenile court
under sees. 48.06 and 48.07, Stats.
A state juvenile court has no jurisdiction over an Indian

child who maintains tribal relations and lives on a reserva
tion, except that if the child commits offenses off the reser
vation it is subject to the jurisdiction of the state courts
the same as an adult Indian would be for crimes committed
off the reservation. 28 O.A.G. 455; 34 O.A.G. 330.
The question of who is an Indian within the meaning of

the body of law applicable to that race has been the subject
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of many inconsistent rulings. However, it may be regarded
as established that to be an Indian an individual must have
some proportion of Indian ancestry (varying with the sev
eral tribes and under different statutes) and must "main
tain tribal relations." United States v. Rogers, (1845) 4
Howard (U.S.) 567; Cohen, Handbook of Federal Indian
Law, 2-5.

The question is, what constitutes "maintaining tribal re
lations." Is the fact that the girl involved in this case is not
enrolled in any tribe determinative of her status as a non-
Indian?

The United States circuit court of appeals for the seventh
circuit (which includes Wisconsin) has held that non-
enrollment is not determinative of the individual's status.
In Ex Parte Pero, (C.C.A. 7th 1938) 99 Fed. 2d 28, 31-32,
it appeared that two inmates of the Wisconsin state prison
serving life sentences for murder applied to the United
States distinct court for writs of habeas corpus, alleging
that they were Indians, that the killing had occurred on a
reservation and that therefore the state court was without
jurisdiction to try them for the offense. On appeal from a
judgment granting the writ, the circuit court of appeals
held with reference to one of the petitioners by the name of
Moore, that he was an Indian within the meaning of the
law notwithstanding the fact that he was not enrolled in
any tribe. It appeared that his mother was a full-blooded
Indian of the St. Croix band of Lake Superior Chippewas
and the father was a half-blood whose mother was a full-
blood Indian. Moore resided on the Bad River Indian reser
vation in Wisconsin and "maintained tribal I'elations with
the Indians thereon." After discussing a number of cases,
the circuit court of appeals stated as follows:

"We are convinced that the overwhelming weight of
authority, both judicial and statutory, requires the conclu
sion that a child of an Indian mother and half-blood father,
where both parents are recognized as Indians and maintain
tribal relations, who himself lives on the reservation and
maintains tribal relations and is recognized as an Indian,
is to be considered an Indian within the protection of the
federal guardian-ward relationship and within the meaning
of 'Indian' as used in the jurisdictional statute in question.
The lack of enrollment in the case of Moore is not deter
minative of status. Only Indians are entitled to be enrolled
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for the purpose of receiving allotment and the fact of
enrollment would be evidence that the enrollee is an Indian.
But the refusal of the Department of Interior to enroll a
certain Indian as a member of a certain tribe is not neces
sarily an administrative determination that the person is
not an Indian. Moore's mother failed to be enrolled as a St.
Croix Indian because she was too young,—not because she
was not an Indian. She failed to be placed upon the Bad
River Reservation rolls because at the time the roll was
made her mother was away. And when Moore's mother
sought to have him enrolled on the Bad River Reservation
rolls the enrolling officer refused to enroll him because 'her
children belonged to the St. Croix Lost Band.' Obviously a
refusal of the enrolling agent to enroll Moore on the ground
that he belonged to the 'St. Croix Lost Band' cannot be
taken as evidence that Moore is not an Indian. On the con
trary it is evidence that he is an Indian.
"In view of the foregoing we conclude that petitioner

Moore is an Indian within the meaning of Section 548,
supra. And it follows both under the law of Wisconsin as
announced by the Supreme Court of that state in State of
Wisconsin v. Rufus, supra, [205 Wis. 317, 237 N.W. 67] as
well as under the law of the United States, that the Circuit
Court of Ashland County, Wisconsin, was without jurisdic
tion to hear and pronounce judgment in the cause of State
of Wisconsin vs. Paul Moore, and that petitioner is being
unlawfully detained in the Wisconsin State Prison."

In view of the foregoing opinion it would appear that not
withstanding the fact that the Menominee tribe has refused
to enroll the girl involved in your opinion request, she must
nevertheless be deemed to be an Indian because she is of

one-fourth Indian ancestry and is living with the tribe as
a member of its society. What more she could do to "main
tain tribal relations" is difficult to perceive. If she and her
mother were living apart from the reservation in a white
community, it may be that she would be held not to have
the status of an Indian, but that is not the situation.
You are therefore advised that the juvenile court of

Shawano county does not have jurisdiction to commit this
Indian child to the department of public welfare by reason
of any acts of delinquency committed by her upon the
Menominee Indian reservation. If it can be established that
she committed acts of delinquency off of the reservation,
then the juvenile court will have jurisdiction. 34 O.A.G. 330.
WAP
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Taxation—Motor Carriers^Cedav poles which have been
peeled and notched to receive cross arms are not "unmanu
factured forest products" so that transportation thereof is
exempt under sec. 194.47 (5) (b), Stats., from taxes im
posed by sees. 194.48 or 194.49.

June 19, 1951.

Edmund H. Drager,

District Attorney,

Vilas County.

You ask whether the transportation by motor carrier of
cedar poles which have been peeled and notched for the
attachment of cross arms comes within sec. 194.47 (5) (b),
Stats., exempting certain transportation from the taxes
imposed by sees. 194.48 and 194.49.
The statute in question provides, so far as here material:

"194.47 The following operations are exempt from assess
ment of taxes provided by sections 194.48 and 194.49 * * *.

(<9)S * *

"(5) Operations of motor vehicles which * * * are en
gaged exclusively in any or all of the following operations:

<(* * *

"(b) Transportation of * * * unmanufactured agricul
tural or forest products * * * immediately and directly
from point of production * *

You state that after the transportation concerned, these
poles usually are creosoted and that they must be bored in
order to bolt on the cross arms and brackets. In other
words, the poles are not finished and ready for use at the
time of the transportation concerned.
Ch. 488, Laws 1933, first exempted from the ton-mile tax

the transportation of forest products, but the exemption
was limited to private motor carriers "while exclusively
transporting forest products to a common carrier loading
or unloading point located twenty-five miles or less from the
point of production of such forest products."
Oh. 546, Laws 1935, amended the exemption to cover

motor vehicles "used exclusively in transporting (1) farm
or unmanufactured forest products from the point of
original production to primary market."
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By ch. 339, Laws 1937, the present language of the
forest products exemption was enacted. Thus the original
exemption was based upon the nature of the carrier permit
and the nature and distance of the vehicle's destination. The

1935 amendment extended the exemption to common and
contract motor carriers but limited it to transportation
from the point of original production to the primary
market. The present language eliminates the necessity of
considering the destination but requires that the transpor
tation be immediately and dii'ectly from the point of pro
duction.

It is presumed that the situation to which you refer raises

no question as to the origin point and that the transporta
tion is immediately and directly from the point of pro
duction.

The verb "manufacture" is defined as follows in Web

ster's New International Dictionary (2d ed.) :

"1. To make (wares or other products) by hand, by
machinery, or by other agency; as, to manufacture cloth,
nails, glass, etc.; to produce by labor, esp., now, according
to an organized plan and with division of labor, and usually
with machinery. 2. To work, as raw or partly wrought
materials, into suitable forms for use; as, to manufacture
wool, iron, etc."

In the American College Dictionary (Random House) it
is defined:

"* * * v.t. 4. To make or produce by hand or machinery,
esp. on a large scale. 5. To work up (material) into fonn
for use. * * *"

The public service commission has for years interpreted
the term "unmanufactured forest products" to exclude
timber which has been sawn lengthwise.
The interstate commerce commission, in Order No.

MC-C-968^, decided April 13, 1951, considered the meaning
of the phrase "agricultural commodities (not including
manufactured products thereof)" as used in sec. 203 (b)
(6) of the Interstate Commerce Act. The order specifies
that the term includes:

" (13) (a) trees which have been felled and those trimmed,
cut to length, peeled or split, but not further processed."
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In Carter v. Carter Coal Co., (1936) 298 U.S. 238, 56
S.Ct. 855, 80 L. ed. 1160, the supreme court of the United
States said that "manufacture" is transformation—the
fashioning of raw materials into a change of form for use.
Of particular applicability is the discussion of that court

in Tide Water Oil Co. v. U.S., (1898) 171 U.S. 210, 217,
18 S.Ct. 837, 43 L. ed. 139 relative to whether certain boxes
were "wholly manufactured" in the United States. The
court said:

"While the planing and cutting of the boards in Canada
into the requisite lengths and shapes for the sides, ends,
tops and bottoms of the boxes, was doubtless a partial man
ufacture, it was not a complete one, since the boards so cut
are not adaptable as material for other and different objects
of manufacture, but were designed and appropriate only for
a particular purpose, i.e., for the manufacture of boxes of
a prescribed size, and were useless for any other purpose.
It is not always easy to determine the difference between
a complete and a partial manufacture, but we may say gen
erally that an article which can only be used for a particular
purpose, in which the process of manufacture stops short
of the completed article, can only be said to be partially
manufactured within the meaning of this section * *

In the case of In Re I. Rheinstrom & Sons Co., (D.G. Ky.)
207 F. 119, 149, it is said that "manufacture" is "making"
and that, although a mere change in the condition of exist
ence of an article is not a making, a change in the article
itself, as the result of treatment, labor, or manipulation, is
always a making.

In the instant situation the notching of the logs is a
change in the form of the logs themselves in preparation
for and in order to adapt them to use as cross arms. They
must be notched in order to be so used. They are then no
longer merely peeled logs. Something has been done to them
by way of change in the form thereof which is pointed
toward their dedication to a designated use. They have a
new quality in matter of form that adapts them to a use to
which in their original form as merely logs they would not
be so readily suited. Such modification of their initial form
is more than mere harvesting of timber such as the harvest
ing of grain, hay or other agricultural products. It is a
change in the logs to adapt them to a particular use. While
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it- would-not preclude use of the logs for some other purpose,
it would impair such use since it would probably involve
some wastage. Certainly such notched logs cannot be used
for every purpose for which the logs could have been used
before being so notched. This shows there has been some
change directed to a particular use.

While the poles which you describe may not be a finished
product, the notching of the poles for the purpose of attach
ing cross ai*ms is a part of the finishing, or manufacturing,
process. Once the manufacturing process has been started,
in my opinion the poles can no longer be classed as an
unmanufactured forest product.

It is a well established rule that one claiming a tax ex
emption must bring himself squarely within the terms of
the statute granting the exemption and that statutes grant
ing tax exemptions are to be construed strictly against the
taxpayer and in favor of the taxing authorities. Comet Co,
V. Dept. of Taxation, (1943) 243 Wis. 117, 9 N.W. 2d 620.
In my opinion the transportation of these cedar poles is

not exempt from the ton-mile tax.
EWW

HHP

Criminal Laiv—Lotteries—Scheme by which prizes are
to be distributed to winners of slogan contest is a lottery
in violation of sec. 348.01, Stats., where no standards are
prescribed by which entries are to be judged and where
official entry blanks must be obtained from participating
merchants and deposited in a theater lobby.

June 19, 1951.

William R. Glasow,

District Attorney,
Manitowoc County.

You have requested an opinion with reference to the
following facts:
A theater owner has submitted to you a promotional plan

in the nature of a slogan contest known as "Safety in the
Home." Participants may obtain entry blanks only from
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certain merchants who are paid advertisers in the theater.
Their advertising on the screen will refer to the merchants'
places of business as places Avhere the entry blanks may be
obtained. The entry blanks will contain the rules, which are
as follows:

"1. All entries must be on an official entry blank.
"2. Entries must be placed in the contest container in the

lobby of the Empire Theater.
"3. Enter as many slogans as you wish. Each entry must

be on a separate blank.
"4. Entries for each week close Monday night.
"•5. Entries must be less than twenty-five words."

The winner for each week will be selected by an unbiased,
competent committee of judges who will pick the winning
slogan. The winner will be announced from the stage of the
Empire theater each Tuesday evening. It will not be neces
sary for the participants to purchase a theater ticket in
order to enter the contest nor is it necessary for the winner
to be present at the theater to be awarded the prize.
You inquire whether this scheme violates sec. 348.01,

Stats., which prohibits lotteries.
The elements of a lottery are prize, chance and considera

tion. The element of prize is present since winners are to
be awarded dinner sets.

Consideration is present because the participants must
obtain entry blanks from the places of business of the spon
soring merchants and must take them to the lobby of the
Empire theater. This brings the scheme clearly within the
rule announced in State ex rel. Regez v. Blumer, 236 Wis.
129, 131-2, 294 N.W. 491. The attorney general's opinions
which you cited in support of the opposite view, 21 O.A.G.
917 and 24 O.A.G. 663, were written before the Regez case.
Had that case been decided prior to the time those two
opinions were written there is no question but the attorney
general would have stated that both schemes involved in the
opinions were lotteries.
The remaining question is whether the element of chance

is present. This office has given consideration in the past to
a somewhat similar type of promotion known as a "jingle
contest" in which participants are required to fill in the last
line of a short poem. The opinions relating to such contests
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express the view that they are lotteries unless based upon
definite rules and standards by which the participants may
be governed, so that the result Avill be based upon skill
rather than chance. It is also required that the contest be
honestly judged by qualified and competent judges. 37
O.A.G.184, 38 O.A.G. 654, 39 O.A.G. 1.

Clearly, the contest involved in your request for opinion
does not have rules or standards for the guidance of par
ticipants. Persons entering slogans in the contest have no
way of knowing what criteria will be applied in judging
the entries. Do neatness and originality count? Are gram
mar, spelling and punctuation to be considered? Will the
entries be judged on a basis of literary merit and reasoned
argument? All these questions are left unanswered. The
entrant must guess at what will appeal to the judges, and
if one judge leans strongly toward one notion of how the
contest should be decided and another has a different notion,
then the entrant must guess how they will compose their
differences. In a somewhat similar situation, the United
States court of appeals for the District of Columbia stated:

"They [guessing contests] have been said again and again
to be entirely unlike a contest of essays decided upon recog
nized standards of literary merit and reasonably well-
settled ideas of sound argument." National Conference on
Legalizing Lotteries v. Farley, (App. D.C. 1938) 96 F. 2d
861, 863^.

As a general proposition, all such schemes should be
examined most critically. After reviewing many decisions,
the supreme court of Missouri stated as follows in State ex
rel. McKittrick v. Globe-Democrat Pub. Co., (1937) 341
Mo. 862, 110 S.W. 2d 705, 113 A.L.R. 1104, 1118-19:

"This tedious review of the cases shows the ingenuity
with which efforts have been made to circumvent lotteiy
laws by devising contests for a consideration which purport
to be and in some degree actually are contests of skill,
although their obvious, intended, and widely disseminated
appeal is to chance—to the hope of winning by shrewd and
lucky guessing disproportionately more than the contestant
has put into the enterprise. These schemes have always been
branded as mischievous. Indeed, an oft-quoted statement
from Long v. State, 74 Md. 565, 570, 22 A. 4, 5, 12 L.R.A.
425, 28 Am. St. Rep. 268, is that 'it is very difficult, if not
impossible for the most ingenious and subtle mind to devise
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any scheme or plan, short of a gratuitous distribution of
property, which has not been held by the courts of this
country to be in violation of the lottery or gaming laws in
force in the various states of the Union.' Without going
that far, it is safe to say that for the public good such
schemes should be scanned by the courts with a scrutinous
eye."

The Wisconsin supreme court has displayed a stern atti
tude toward commercial promotions designed to increase
trade by holding out the lure of "something for nothing."
State ex reL Regez v. Bhimer, 236 Wis. 129; State ex rel.
Cowie V. LaCrosse Theaters Co., 232 Wis. 153.

It is therefore my opinion that the contest referred to in
your letter would be held to constitute a lottery should the
question be submitted to that court.
WAP

Feeble-Minded—Discharge—Feeble-minded pei'son com
mitted to one of the state colonies and training schools and
transferred in 1945 to Milwaukee county asylum pursuant
to sec. 52.03 (2), Stats. 1945, and subsequently given a
leave of absence from said institution pursuant to sec. 51.13
(2), Stats. 1945, was not restored to competency upon the
expiration of 2 years pursuant to sec. 51.13 (3), Stats. 1945,
since that subsection applies only to persons adjudged in
sane or senile. Under sec. 51.22 (3), (4) and (5), Stats.

1949, legal status of such person is the same as under the
1945 statutes. Hence such patient, who has not been granted
a permanent discharge under sec. 51.22 (5), Stats. 1949, is
not restored to competency and may be required by the
superintendent of the county hospital to return to said insti
tution without any further commitment by any judge, not
withstanding that the patient has been at large for over 5
years.

June 21, 1951.

Robert P. Russell,

Assistant Corimration Counsel,
Milwaukee County.

You have requested an opinion with reference to the fol
lowing facts: A.B., born January 27, 1915, was committed
by the judge of the Milwaukee county district court to the
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noi'thern Wisconsin colony and training school as a feeble
minded person on August 12, 1924. On June 15, 1945, she
was transferred by order of the state department of public
welfare to the Milwaukee county asylum. On October 9,
1945, she was given a leave of absence by the acting medical
director of the county asylum and has remained out of the
institution since that date.

You inquire whether the medical director of the asylum
may compel her return to the asylum based on the original
commitment of the judge of the district court and if not,
whether her competency has been restored.
The transfer of A.B. from the northern colony and train

ing school to the Milwaukee county asylum was authorized
by sec. 52.03 (2), Stats. 1945, which provided as follows:

"(2) Whenever any person shall be committed to either
of said institutions [northern and southern colonies], and
such institution shall be filled to its capacity, the state de
partment of public welfare may transfer such person to the
other institution, or, if both institutions are filled, to a
county asylum for the chronic insane."

With reference to the discharge of inmates of the north
ern and southern colonies and training schools, the law at
that time provided as follows:

"52.03 (1) The state department of public welfare shall
make all necessary regulations to govern the temporaiy or
final discharge of all inmates in said institutions."

The foregoing statute did not, however, apply to the dis
charge of persons who had been transferred from the colo
nies to county asjdums. There was no specific provision in
ch. 52, Stats. 1945 (which chapter referred to feeble-minded
persons only) so the authority for discharging those per
sons had to be found in ch. 51, relating to insanity and
senility. The applicable provision was sec. 51.13. Subsec.
(1) authorized the superintendent of the two state insane
hospitals and of the Milwaukee county hospital for the in
sane to permit inmates to go at large on parole. Subsecs.
(2) and (3) provided as follows:

"(2) The superintendent of any county asylum or senile
ward may, upon the written recommendation of the visiting
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physician thereof, allow any of its inmates to go therefrom
nn leave of absence for such time and under such conditions
as such -physician may direct.
"(3) Upon the expiration of 2 years from the time of

granting such parole or such leave of absence the authority
of the superintendent to require the return to the hospital
or asylum or senile ward of the person paroled or granted
leave shall end, and the presumption of insanity or senility
against such person because of the original adjudication
that he was insane or senile shall cease, and until a new
adjudication to the contrary, he shall be presumed sane the
same as though his sanity had been established by a judicial
determination."

It was by virtue of subsec. (2) quoted above that A.B.
was permitted to leave the Milwaukee county asylum. The
question is whether subsec. (3) also applies in the case of a
feeble-minded person who had been transferred from one
of the colonies to the asylum. Although subsec. (2) applies
to any inmate of the county asylum, subsec. (3) appears on
its face to apply only to inmates who have been committed
as being insane or senile and is silent on the subject of
feeble-mindedness. Because feeble-mindedness is not a con

dition from which it is possible to recover, the state depart
ment of public welfare has always interpreted the law re
lating to presumption of competency as having no applica
tion to such cases. An insane person may recover from his
insanity and be restored to competency, but a person who is
feeble-minded will continue to be so for the rest of his life.

It would therefore be anomalous for the legislature to enact
that a feeble-minded person who has remained outside of
an institution for any period of time should be presumed
restored to competency. In my opinion, sec. 51.13 (3), Stats.
1945, did not apply to feeble-minded persons and therefore
the fact that A.B. remained away from the Milwaukee
county asylum for 2 years did not result in a restoration of
competency nor prevent the superintendent from requiring
her to return to the institution at any time pursuant to the
original commitment.
The 1947 legislature revised and consolidated chs. 51 and

52, Stats. 1945, to be ch. 51 of the present statutes. The pro
visions relating to the colonies and training schools are now
sec. 51.22, Stats. The institutions formerly known as county
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asylums are now called county hospitals. By sec. 51.22 (3)
a person committed to either colony and training school
may be transferred to a county hospital, the same as was
formerly provided by sec. 52.03 (2), Stats. 1945. Tempo
rary and permanent discharges from the colonies and train
ing schools and also of feeble-minded persons so transferred
to county hospitals, are provided foi* by sec. 51.22 (4) and
(5) which provides as follows:

"(4) Temporary Discharge. The superintendent of
either colony and training school may grant any patient a
temporary discharge if, in his opinion, it is proper to do so.
The superintendent of any county hospital nia5% upon the
written recommendation of the visiting physician, grant
any patient a temporary discharge. =<= * *
"(5) Permanent Discharge. The superintendent of

either school, with the approval of tlie department, or the
superintendent of any county hospital, with the approval
of the visiting physician, may permanently discharge from
custody (which shall not be considered a legal restoration
of competency) any mentally deficient or epileptic person
who has been on a temporary discharge for one year oi-
moi'e, and who has continued to demonstrate fitness to be at
large. Notice of such permanent discharge shall be filed
with the committing judge by the superintendent. After
permanent discharge, if it becomes necessary for such per
son to have further institutional care and treatment, a new
commitment must be obtained, following the procedure for
original commitment."

It will be observed that under subsec. (4), relating to
temporary discharges, there is nothing said about the
patient being presumptively restored to competency at any
time after such temporary discharge. Subsec. (5) relating
to permanent discharges applies only to patients who have
been at large on a temporary discharge for one year or
more and it expressly states that a permanent discharge
"shall not be considered a legal restoration of competency."
So far as the present law is concerned, therefore, A.B. must
be considered to be at large under a temporary discharge
(formerly called a "leave of absence") from the Milwaukee
county hospital. Even if she were deemed to have been given
a permanent discharge within the meaning of sec. 51.22
(5), Stats., it would not operate as a restoration of com
petency. But since her discharge is in effect a temporary
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discharge, it seems clear that the superintendent may re
quire her to return to the institution without a further
commitment of any judge, even though she has been at

large for a period of over 5 years.
WAP

Highways and Bridges—Condemnation—Where state
highway commission, pursuant to sec. 84.09, Stats., has by
order directed county highway committee to acquire fee
title to parcel of land for highway purposes, and resort is
had to ch. 32 by reason of inability to negotiate purchase
for reasonable award, county acquires title in fee simple.
Sec. 32.14, limiting interest to easement for highway pur
poses, deemed inapplicable. 21 O.A.G. 553 distinguished.

June 27, 1951.
State Highway Commission.

You request my opinion as to what estate or interest in

land Milwaukee county acquired under the following cir
cumstances :

Your commission made a relocation order pursuant to
sec. 84.09, Stats., directing the Milwaukee county highway
committee to acquire fee title to a specified parcel of land.
The committee was unable to secure the parcel for an award
deemed reasonable by "the county appraiser, the county
highway committee and the state highway commission. An
award for fee title was therefore made by the committee
and approved by the state highway commission pursuant to
the provisions of said section and in accordance with sec.
83.08 (2), Stats.
The county highway committee thereupon applied to a

title guaranty company for a policy of title insurance, which
company, upon advice of counsel, declined to insure for a
fee title, suggesting that the county's interest was only an
easement for highway purposes. The company's counsel
cited sec. 32.14, Stats., and a former opinion of the attorney
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general, 21 O.A.G. 553, as the basis for his opinion in the
premises.

It is my opinion that the county acquired title in fee
simple under the circumstances described; that sec. 32.14,
Stats., is inapplicable for reasons hereinafter stated; and
that 21 O.A.G. 553 can be easily distinguished for the rea
son that said opinion was rendered long prior to the enact
ment of sec. 84.09, Stats., and that said opinion involved a
different statute and factual basis than is involved here.

The question presented involves a relatively simple
problem of statutory construction.
The rule has been well stated in 18 Am. Jur. 740, that

the legislature has the plenary power not only to grant or
withhold the right to exercise the power of eminent domain,
but also to define the quantum of interest or estate which
may be acquired, whether an easement or the fee or some

intermediate estate. The interest taken depends always on
the construction of the statute authorizing the taking. The
rule of construction applied to determine the extent of the
grant of the power of eminent domain is that its exercise is

limited to the express terms or clear implication of the stat
ute in which the grant is contained. So, if a statute ex
pressly, or by necessary implication, declares that a fee
shall be taken, the condemner will acquire the fee specified.
Whether the granting of such an estate is good public
policy, there being no constitutional restriction, is a legis
lative, not a judicial question.

We are therefore concerned with these questions:
1. Is there a constitutional restriction in Wisconsin

against the condemner taking the fee?
2. Is there a statute which either expressly, or by clear

implication, authorizes the taking of the fee?
Art. XI, sec. 3a, of the Wisconsin constitution expressly

authorizes the state to acquire lands for specified public
purposes by "gift, purchase, or condemnation," and to con
vey any such real estate thus acquired and not necessary
for such improvements with reservations concerning future

use and occupation thereof. This provision is declaratory of
the power which the courts uniformly hold to reside in the

state by virtue of its sovereignty. Since that sovereignty
includes the right to enact and enforce as law anything not
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physically impossible and not forbidden by some clause in
the constitution, and the taking of property within the jur
isdiction of the state for public use on payment of compen
sation is neither impossible nor prohibited by the constitu
tion, a statute authorizing the exercise of eminent domain
needs no further justification. The first question is there
fore resolved in the negative.

Sec. 84.09, Stats., employs the language of art. XI, sec.
8a, of the Wisconsin constitution as the basic grant of
authority to the state highway commission to acquii'e lands
for establishing, maintaining, and otherwise dealing with
highways, as therein provided. The statute expressly states;

"* * * and after establislmient, layout and completion
of such improvements, the commission may convey as here
inafter provided such lands thus acquired and not necessary
for such improvements, with reservations concerning the
future use and occupation of such lands * * *. When so
provided in the commission's order, such lands shall be
acquired in fee simple. * * *"

The statute further provides, in substance, that the com
mission has the option to obtain easements or title in fee

simple by conveyance, or by proceeding under ch. 32, Stats.,
or in the manner provided in sec. 83.07 or 83.08 (2), Stats.
I fail to perceive any ambiguity in sec. 84.09, Stats.,

respecting the legislature's intent to vest the commission
with the power and authority to determine that the char
acter of the estate or interest to be acquired shall be a fee
and to so declare by order. The authorities are agreed that
no precise words are necessary to authorize the condemna
tion of a fee. As was said by Mr. Justice Holmes, then a

justice of the supreme judicial court of Massachusetts, in
Newton v. Perry, 163 Mass. 819, 39 N.E. 1032:

"There are no sacramental words which must be used in
a statutory power to take and hold lands in order to give a
right to take the lands in fee. * * *"

See also, 79 A.L.R. 509. Further, the statutory authoriza
tion (sec. 84.09) enacted in conformity with the constitu
tion to sell the excess irrefutably supports the conclusion

that the legislature intended that the commission be empow
ered to acquire title in fee simple. Else why give the power
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of sale of the excess? The power of sale with reservations
concerning future use, clearly implies sale of the fee and
not sale of an easement. The provision for resorting to
eminent domain proceedings under ch. 32, or to sees. 83.07
or 83.08 (2), Stats., does not militate against acquisition of
the fee, in my opinion, notwithstanding that sec. 32.14 char
acterizes the interest acquired by the condemner in proceed
ings involving streets, boulevards or highways as "an ease
ment." It is to be noted in this connection that sec. 84.09

was created in substantially its present form by,ch. 334, sec.

128, Laws 1943, and amended to its present form by ch.
341, Laws 1945, chs. 76, 254, 373, Laws 1947, and ch. 635,
Laws 1949. The clear power to acquire the fee is contained
in that statute, which represents the latest expression of
the legislature's intent in the premises. The references to

the statutes on awards and condemnation are for the pur
pose of providing a means of acquiring the fee in the event
a purchase cannot be consummated through voluntary nego
tiation or bargaining. Sec. 32.14 was enacted in 1919 by
ch. 571, sec. 1, and ch. 702, sec. 27. A reading of that section

discloses that under cei*tain circumstances where the emi

nent domain proceeding has been commenced pursuant to
sec. 32.02, Stats., the condemner acquires title in fee simple.
The right to proceed under ch. 32 in the present case, how
ever, does not depend upon sec. 32.02, but depends instead
upon sec. 84.09, Stats.

Sees. 83.07 and 83.08 (2) and ch. 32, in the present in
stance, are merely the procedural statutes. They prescribe
the modus operandi. Sec. 84.09 on the other hand, confers
the substantive lights.

Sees. 83.07, 83.08 (2), 32.14 and 84.09 are statutes in
pari materia. Such statutes, although in apparent conflict,
are so far as reasonably possible construed to be in harmony
with each other. There is no actual conflict however, in my
opinion, and it is possible to construe these provisions in
complete harmony.
The rule is that in the absence of any definition of the

estate which the grantee of the power is authorized to ac
quire or any limitations in the granting statute, no more
property can be taken than the public use requires; this rule
applies both to the amount of the property and the estate
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or interest in such property to be acquired by the public.
18 Am. Jur. 741, Eminent Domain, §115. Therefore, when
ever the commission fails to require the taking of title in

fee simple by order, the foregoing rule would be applicable
and sec. 32.14 would determine the interest taken to be

merely an easement. Further, in all proceedings which orig
inate by virtue of sec. 32.02 instead of sec. 84.09, sec. 32.14
would determine the interest taken to be merely an ease
ment.

However, conceding for the purpose of argument that
there is an irreconcilable conflict between the new provi
sion and the prior statutes relating to the same subject

matter, the former will control, as it is the later expression

of the legislature. 2 Sutherland, Statutory Construction,
532, §5201.
SGH

CoroTier's Jurors—Compensation—Where county board
has fixed rate of compensation for jurors in circuit and
county court pursuant to sec. 255.81, Stats., the rate of com

pensation for coroner's jurors is required by sec. 366.14 to
be the same. Legislative history of amendments to sec.
366.14 since 1945 supports this conclusion.

June 27, 1951.
John P. Kaiser,

District Attorney,

Dodge County.

You request my opinion as to whether the rate of com
pensation for coroner's jurors is limited to the amount paid
to circuit court and county court jurors in your county as
fixed by your county board pursuant to sec. 255.31, Stats.,
or whether the county board may establish a different rate
for coroner's jurors. You state you have considered sees.
255.31 and 366.14, Stats., and have concluded that sec.
255.31 "makes it mandatory that jurors at a coroner's in
quest be paid on the same basis as a court of record from
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which an appeal can be made directly to the supreme court.
That would mean the $7 paid for jurors in our circuit and
county courts. It would mean 10 cents a mile for miles
necessarily traveled."
Assuming that your county court is a court of record

from which an appeal lies directly to the supreme court,
and assuming that your county board has established the
$7 rate for jurors in circuit and county court, I agree with
your opinion, quoted above.

An examination into the recent legislative history of sec.
366.14 reveals that by eh. 198, sec. 10, Laws 1945, all fees
and allowances for coroner's jurors were, inadvertently or
otherwise, totally abolished. See 36 O.A.G. 242. The 1947
legislature, by ch. 601, sec. 11, Laws 1947, reenaeted the
compensation clause deleted by the preceding legislature,
thereby restoring the measure of compensation theretofore
prevailing, namely, a sum identical to that provided for
justice court jury service. Ch. 498, sec. 5, Laws 1949,
amended sec. 366.14 by the addition of the following itali
cized words:

"* * * The compensation of jurors * * * at such in
quest shall be the same as is allowed for like services in
justice court, except that the compensation of jurors shall
be the same as that provided for jurors under section
255.31."

While the amendment is technically imperfect, and could
have been better expressed by revision of the matter pre
ceding the comma in the above quoted provision, neverthe
less the legislative history makes the intent perfectly clear
that the measui'e of compensation for coroner's jurors Is
the same as that of circuit, municipal and county court
jurors in your county.
SGH
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Counties—Board Member—Salaries and Wages—Sec.
59.03 (2) (f), Stats., casts such doubt upon the question of
whether county board members receiving an annual salary
thereunder are entitled to additional compensation for serv
ice on county board of public welfare under sec. 46.31, the
county rural planning committee under sec. 27.015, or the
county school committee under sec. 40.303, that the county
treasurer cannot safely make the additional payments with
out a court adjudication resolving such doubt.

June 28, 1951.

John G. Buchen,
District Attoimey,

Sheboygan County.

You ask whether members of a county board receiving an
annual salary of $500 pursuant to provisions of sec. 59.03
(2) (f) may be compensated, in addition to such salary, for
service on the county board of public welfare under sec.
46.31, the county rural planning committee under sec.
27.015 (4), and the county school committee under sec.
40.303 (7).
The last three sections referred to provide for compensa

tion for all members of the respective agencies. Sec. 46.31
provides that members of the county board may be
appointed as members of the county board of public wel

fare. Sec. 27.015 (4) provides that the chairman of the
county board and the chairman of the county state road and
bridge committee, both members of the county board, shall
be ex officio members of the county rural planning com
mittee and that one or more of the other members may also
be members of the county board. Sec. 40.303 (1) provides
that one member of the county school committee may be a
member of the county board.

Sec. 59.03 (2) (f) provides in part;

*<* * * As an alternative method of compensation, in

counties having a population of more than 25,000 the board
may at its annual meeting, by a two-thirds vote of the
members elected, fix the compensation of the members of
the board to be elected at the next election at an annual
salary not to exceed $900 which shall be in full for all serv-
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ices for the county including all committee services, except
the per diem allowance for services in acquiring highway
rights of way set forth in section 84.09 (4). * * *"

You suggest that the foregoing limitation might be inter
preted to preclude payment of compensation additional to
the annual salary fixed for services on committees appointed
pursuant to sec. 59.06, but not for other statutory boards
and committees.

We do not believe that the wording above quoted is so
free from ambiguity as to warrant such an interpretation,
particularly in view of the fact that the legislature substi
tuted the broader language by amendment in ch. 133, Laws
1945, to supersede the earlier statutory provision which
read:

"* * * As an alternative method of compensation, any
county board in counties having a population in excess of
twenty-five thousand which is subject to the provisions of
this subsection, may at its annual meeting, by a two-thirds
vote of members elected, fix the compensation of the mem
bers of such board to be elected at the next ensuing election
at an annual salary not to exceed five hundred dollars which
shall be in full for all services for the county including all
committee service under section 59.06, and section 83.015
(1) (a), except that such members shall be entitled to mile-

* * *"

The earlier statute expressly provided that the annual
salai*y should preclude payment for committee service
"under section 59.06, and section 83.015 (1) (a)," which
might give rise to the inference that by specifying certain
statutory sections the legislature did not intend the provi
sion to apply to those not enumerated.
The issue herein is the interpretation of the phrase in

sec. 59.03 (2) (f) "for all services for the county." If it is
considered that this phrase is ambiguous then two well
known rules of construction come into play. They are (1)
that all doubts as to legality of payments to a public official
must be resolved in favor of the public, and (2) expressio
unius est exclusio alterivs.

In 46 C.J. 1019, the rule is stated; "Statutes relating to
the fees and compensation of public officers must be strictly
construed in favor of the government, and such officers are
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entitled only to what is clearly given by law," citing in sup
port thereof cases from some 11 jurisdictions. In 67 C.J.S.
338, the rule is repeated substantially verbatim and cases
from many jurisdictions are cited which quoted the prior
statement from 46 C.J.

In Dodge County v. Kaiser, (1948) 243 Wis. 551, 560, the
following excerpt from Quaw v. Paff, 98 Wis. 586, 590, was
quoted approvingly:

" 'Officers take their offices cum onere, and can acquire no
right, legal or equitable, to a salary in excess of that pro
vided and fixed by law before they enter upon their official
duties. Whether the salary incident to an office be adequate
or inadequate is entirely immaterial. The officer accepting
an office has no right to demand more for the performance
of its duties, or the performance of any duty, as such officer,
not required by law, but which may be required of him by
the governing body of the corporation and voluntarily per
formed. All services performed, which are within the scope
of his official duties, or which are voluntarily performed as
such officer by request or otherwise, are, in contemplation
of law, covered by his official salary.' "

It was held in Dodge County v. Kaiser, supra, that the
county superintendent of schools could not receive addi
tional compensation for duties on the county normal school
board, imposed upon him ex officio.
The foregoing would appear to be sufficient authority for

the proposition that any doubt as to the right of county
board members to collect any sum in addition to their salary
and mileage must be resolved in favor of the county.
In reaching the conclusion stated herein, I have given

consideration to contrary argument grounded on the fol
lowing rule, stated in 43 Am. Jur., Public Officers, §366:

"* * * In the absence of express or implied statutory
provision to the contrary, an officer who holds two or more
separate and distinct offices, not incompatible, is entitled to
the compensation attached to each office."

Applied to the various committees, it has been argued thus:
1. County Board of Public Welfare—^Sec. 46.31 provides

for the appointment of five residents either from the board
membership or from the county at large. There is no re-
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quirement that any member of the board serve on the board
of public welfare. If a member of the board is appointed
and agrees to serve he accepts another office and is entitled
to be paid for his services.

2. County Rural Planning Committee—Sec. 27.015 (4)

provides that the committee shall consist of the chairman
of the county board, the chairman of the county state road
and bridge committee, among others, and "two others * * *
to be appointed by such ex officio members." The chairman
of the county board and the chairman of the county state
road and bridge committee are required to serve on the com
mittee because they are county board members. Service on
the committee is a part of their duties as county board
members and hence they can receive no additional compen
sation. However, if any other members of the county board
are appointed they may receive the statutory per diem.

3. County School Committee—Sec. 40.303 (1), Stats.,
provides that the county school committee shall consist of
six members to be elected by the county board. No member
of the county board is required to become a member of the

county school committee any more than any other resident
of the county. If he accepts a position on the committee he
holds two compatible offices and may be reimbursed for
both. Subsec. (7) of sec. 40.303 indicates a legislative intent
that every member of the school committee, except the
county superintendent of schools, shall receive the per diem.
At best, these arguments merely serve to increase the

doubt and make it even more clear that the doubt can be

resolved only by judicial decision. The county treasurer
accordingly cannot safely make the added payments with
out such adjudication.
BL

SGH
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Counties—Appropriations and Expenditures—Fair Com
mittee—Where a county fair is conducted by a county board
through a fair committee which is not a county agricultural
society organized or existing under sec. 94.03, Stats., all
receipts and disbursements must be handled through the
county treasurer as provided in sees. 59.73 and 59.20.

July 12, 1951.
Walter T. Norlin,

DistHct Attorney,
Bayfield County.

You have presented the following facts:

"Bayfield County owns its own Fair Grounds and build
ings thereon and annually operates an agricultural fair. The
fair is under the management and direction of a fair com
mittee of the county board, the county agent generally act
ing as secretary of the fair committee. The committee is not
organized as an agricultural society under Chapter 94 of
the Statutes and acts as a committee of the County Board
of Bayfield County. The county board annually in its budget
makes an appropriation for the fair and it has been custo
mary for the county clerk, county treasurer and chairman
of the county board to sign and deliver a check to the secre
tary of the fair committee for the amount of the appropria
tion thus made by the county board. The fair committee
keeps its own accounts, collecting entry fees, gate admis
sions, etc. and makes its own disbursements by check signed
by the secretary of the committee for expenses incurred for
labor, premiums, etc. An account is struck off each fall after
the fair has been held and said account is published in
accordance with the provisions of Chapter 94 of the Stat
utes. I should add that in addition to the check received
from the county officers, the secretary of the fair committee
also receives a check from the State Department of Agricul
ture covering the state aid to county fairs, as set up under
the provisions of Chapter 94."

You ask whether the above procedure is proper and spe

cifically whether the county clerk and the county treasurer
are authorized by statute to make a blanket disbursement
to this fair committee of the county board, covering the
amount appropriated by the county board in its annual
budget.
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It is your conclusion that since the fair committee is not
an organized agricultural society it has no individual exist
ence and that all the moneys received and disbursed by it
are in fact county moneys and as such should go through
the hands of the county treasurer and be recorded on the
books of the county clerk. This conclusion is correct.
A county agricultural society may be organized under

sec. 94.03. Such a society may conduct county fairs and a
county may appropriate money to aid such society in the
conduct of such fair. This money may be paid by the county
treasurer in one lump sum to the treasurer of such organ
ized agricultural society (sec. 59.86). State aid may also be
paid dii'ectly to the treasurer of the agricultural society
(sec. 94.08). An organized agricultural society may keep its
own accounts, collect entry fees, gate admissions, etc., and
make disbursements for the expenses of operating the fair
through its own treasurer. Records must be kept and re
ports made as provided in sees. 59.86 and 94.08. These re
ceipts and disbursements need not be handled through the
county treasury. A different procedure must be followed
whei'e the fair is not conducted by an organized agricultural
society.

Whenever a majority of the electors upon a referendum
in any county have approved thereof, the county board of
any such county may provide for and conduct county fairs
and exhibitions. For this purpose the county board may
appoint a committee to conduct the fair (sec. 59.865). In
performing these duties, the members of this fair commit
tee are acting as agents of the county or of the county
board. Such a fair committee is not a county agricultural
society organized or existing under sec. 94.08.
In conducting the county fair, the fair committee of the

county board is subject to the requirements of sec. 59.73.
That section reads in part:

"Every county officer and employe and every board, com
mission or other body that collects or receives moneys for
or in behalf of the county, shall:

«« * *

"(3) Pay all such moneys into the county treasury at
such time as is prescribed by law, or if not so prescribed
daily or at such intervals as are prescribed by the county
board."
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Under this section all moneys received by the fair com
mittee for entry fees, gate admissions and from any other
source should be paid into the county treasury. Moneys re
ceived as state aid under sec. 94.08 should be paid into the
county treasury. All disbursements made by the fair com
mittee in the operation of the fair should be handled
through the county treasurer's office as provided in sec.
59.20.

GFS

Conservation Department—Appropriations and Expendi-
iwres—Conservation department has no authority, under
sec. 20.20, Stats., to reimburse conservation wardens for
excessive wear and tear on batteries and generators of their
automobiles caused by use in connection with state-owned
mobile two-way radio units.

July 13, 1951.

State Conservation Department.

You inquire whether the conservation department under
its present appropriation may lawfully pay for the replace
ment of batteries and the installation of generator brushes
in automobiles which are personally owned by your conser
vation wardens and which are equipped with state-owned
mobile two-way radio units.
You state that these radios are used for two-way com

munication between the wardens and between an individual

warden out on patrol and his area headquarters. The use of
radio communication makes possible a rapid coordination
of the efforts of the warden and the area supervisors in
enforcing the game laws of the state.
You state further that the use of the mobile unit in an

ordinary passenger car causes excessive wear on the battery
and on the generator brushes. Experiments have shown that
replacing the standard car accessories with oversized units
is not a practical solution. You state further that your ex
perience has shown that the only solution is to provide new
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batteries after 10,000 to 12,000 miles of service and to re
place the generator brushes after a similar period of service.

It is my opinion that under sec. 20.20, Stats., you do not
have authority to pay for the excess wear on the battery
and the generator brushes caused by the fact that they are
used in connection with the state-owned radio which is

installed in the car.

The reference to "property repairs and maintenance" in
sec. 20.20 (1) refers to property owned by the state and not
to the property of a warden employed by you.
When a state employe uses his car for travel in the course

of his employment, he is entitled only to the allowances set
forth in sec. 14.71 (9), Stats. The type of work for which
he uses his car may lead to unusual wear and tear, but no
matter how the state work decreases the life of the car or

increases the cost of maintenance, the state employe is lim
ited to reimbursement at the statutory rate per mile. The
state employe cannot place on his expense account any por
tion of the cost of maintaining or replacing his automobile
battery. To permit the conservation department to replace'
the battery in a personally owned car would be to permit
the department to pay an expense of travel for the employe
to which the employe is not entitled by statute. The fact
that the department gets some benefit from the battery in
the personally owned car is no justification for payment by
the state for any portion of the battery. The department
gets some benefit from the tires used by an employe in the
performance of his duties but the department cannot pay
for any tires or any portion of the cost thereof.
In effect, what you propose to do constitutes an increase

in compensation of the employes concerned. Any change in
the compensation plan must be effected through the bureau
of personnel which has sole authority, under the statutes,
to establish salary ranges.
RGT

GFS
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Register of Deeds—Fees—Under sec. 59.57 (1) (a),
Stats., as amended by eh. 312, Laws 1951, the charge for
entering and recording a standard form of mortgage
approved by the Wisconsin state register of deeds associa
tion is $2. If the form of mortgage used deviates from the
standard form an additional charge of $1 should be made
as provided by sec. 235.16 (3).

July 13, 1951.

Donald E. Reiland,

District Attorney,
Wood County.

You have called attention to sec. 59.57 (1), Stats., as
amended by ch. 312, Laws 1951, which prescribes the fees
to be charged by the register of deeds for entering and
recording forms of standard instruments which are to be
approved by the register of deeds association and thereafter
are to be filed in the approved form in the office of the sec
retary of state. Under sec. 59.57 (1) (a) the fee for entering
and recording a standard form of mortgage is $2 and some
18 different types of standard forms for mortgages are
listed.

Specifically you call attention to sec. 59.57 (1) (b) which
as amended reads:

"(b) For entering and recording other instruments 20
cents per folio, and 5 cents for every necessary entry in a
ti'act index in excess of 3 entries in counties where a tract
index is kept; with a minimum fee of ?1.50 for any deed,
$2 for any mortgage, and $1 for any other instrument. No
extra charge shall be made for a description in any instru
ment of less than 2 folios."

In this connection you state that there are a great many
veterans administration mortgages which are being re
corded in your county and that these forms which are pre
pared especially by the veterans administration contain
approximately 3,100 words and do not conform to the
standard Wisconsin forms approved by the register of deeds
association. If a charge were made at the rate of 20 cents

per folio the recording fee would be $6.20, but if the fee
were based on sec. 235.16 for instruments which do not con-
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form to the standards prescribed by the register of deeds
association the recording fee would be $3 since sec. 235,16
(3) provides that where an instrument deviating from the
standard form is offered for record, then in addition to the
regular recording fee, an additional charge for recording
shall be made by the register of deeds equal to 50 per cent
of the recording fees prescribed by sec. 59.57. You inquire
whether the recording fee for the mortgages in question is
to be computed pursuant to sec. 235.16 (3) or sec. 59.57

(1) (b).
It is our conclusion that sec. 59.57 (1) (b) as amended by

ch. 312, Laws 1951, is not applicable for the reason that it
is restricted to the entering and recording of "other instru

ments." While we do not have a copy of the type of mort
gage used by the veterans administration we must assume
that it is still a "mortgage" and not a document which
would come under the classification "other instrument," and
since it is a mortgage but not in the standard form for
which the recording fee is $2 it is subject to the extra
charge for variations from standard forms prescribed by

sec. 235.16 (3).
WHR

Taxation—Exemption—Cheese—Cheese pi'oduced and
delivered during March and April to a cheese company
warehouse under a purported warehouse receipt arrange
ment used only during those months, where the cheese com
pany makes advances to the cheese factories of 80 per cent
of the purchase price, postpones remittance of the balance

until after May 1 when it uses the cheese, actually makes
no charge for the purported storage, and computes the pur
chase price on the basis of the weight at the time of deliv
ery, is not exempt under sec. 70.111 (11), Stats. 1949.

July 17, 1951.
H. W. Harder,

Commissioner of Taxation.

You have requested an opinion as to whether natural un-
cured cheese in a cheese company warehouse on May 1,
which was received during March and April in the circum-
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stances hereinafter recited, is exempt from general prop
erty taxation under sec. 70.111 (11), Stats. 1949, which
provides as follows:

"70.111 The property described in this section is ex
empted from general property taxes:

"(11) CHEESE. Natural uncured cheese not over 2
months old owned and in the possession of the manufac
turer."

Throughout the year natural uncured cheese produced by
two cheese factories is delivered and sold to a cheese com

pany, a corporate manufacturer of processed cheese and a

retailer and wholesaler of natural cheese. The president of
this cheese company is also one of the partners in one of
the cheese factories. At the time of delivery to the company
warehouse, a delivery ticket is given to the cheese factories
showing the weight, date of delivery, etc. During the 10
months of the year other than March and April, the com
pany claims title to the cheese at the time of delivery and
pays therefor within 10 days to 2 weeks by remittance to
the cheese factory upon the basis of the weight at the time
of delivery to the warehouse. But when the cheese is deliv

ered during the months of March and April, there is also a
receipt in the form of a warehouse receipt given by the
company to the cheese factory. After May 1 the cheese com
pany appropriates to its own use this cheese delivered in
March and April and makes out and transmits to the fac
tory a remittance sheet showing the pounds appropriated
and the price per pound. Such remittances are upon the
basis of the weight at the time of the delivery to the ware
house, although the printed warehouse receipt form states
that the cheese company is not responsible for shrinkage.
The cheese company makes no charge for the storage of

this cheese so delivered in March and April and does not
require or obtain surrender of the warehouse receipts when
it appropriates the cheese to its use. During March and
April, prior to the appropriation of this March and April
cheese by the cheese company, advances are made to the
factories of about 80 per cent of the purchase price. As
respects both the cheese delivered in March and April and
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that delivered during the other 10 months, the cheese fac
tories generally do not withdraw cheese from the warehouse
except very small amounts for the use of the farmers who

deliver their milk to the factory. Admittedly this procedure
in respect to deliveries during the months of March and
April is adopted and followed solely for the purpose of
avoiding the personal property tax by endeavoring to come
within the provisions of sec. 70.111 (11), Stats.
In the statements furnished with the request there is a

conflict as to whether the cheese company holds a ware
houseman's license under sec. 100.18, Stats. The state de
partment of agriculture advises, however, that the cheese
company does not hold such a license. This is a pertinent

fact for it clearly demonstrates that the operation of the
warehouse is not an independent commercial activity of the

cheese company but is conducted for the purpose of storing
its own cheese—an integral part of its own operations as
a dealer in cheese.

The cheese company maintains that the cheese delivered
to it during March and April is owned by and in the posses
sion of the cheese factory manufacturers on May 1 and
hence is exempt from personal property taxation under sec.
70.111 (11), Stats. It is clear that in order to come within
this exemption provision the cheese must not only be nat
ural uncured cheese and not over 2 months old, but it must
be both owned by and in the possession of the cheese factory
which manufactured it. If it was not owned by the cheese
factory on May 1, then it would not be exempt even though
it was in its possession on that date, and vice versa.
Exemptions are strictly construed against him who

asserts the benefit thereof and all doubts are resolved

against him. This is a principle so well recognized by the
courts as to need no citation. It is also equally well recog
nized that in matters of taxation the courts look beyond the
mere form to the substance of a transaction to ascertain its

true nature. Montgomery Ward & Co. v. Dept. of Taxation,
(1943) 243 Wis. 224, 230, 10 N.W. 2d 176; Ford Hydro-
Electric Co. V. Aurora, (1932) 206 Wis. 489, 500, 240 N.W.
418; Norris v. Tax Comm., (1931) 205 Wis. 626, 630, 237
N.W. n2,\ Miller v. Tax Comm., (1928) 195 Wis. 219, 221,
217 N.W. 568; Cliffs Chemical Co. v. Tax Comm., (1927)
193 Wis. 295, 301, 214 N.W. 447; Will of Heymann, (1926)
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190 Wis. 97, 104, 208 N.W. 913; United States v. Phellis,
(1921) 257 U.S. 156, 168, 42 S. Ct. 63, 65, 66 L. ed. 180.

While it is perfectly legitimate and legal for one to so

conduct his affairs or business as to avoid or minimize

taxes, this may be accomplished only by real, bona fide
transactions. If upon looking to the substance of the trans

actions it is ascertained that they are not what they appear
to be upon their face but are sham and unreal, then the
attempted avoidance of taxes becomes evasion and is not

pennitted. In other words, where one pursues a plan to re
duce or completely sidestep tax liability which otherwise he
would incur, his motive will not be considered as long as the
plan or transaction pursued is real and hona fide, such as
where it effects a hona fide and actual change in the owner
ship of the property taxed. If, however, the transaction
upon which exemption or deduction is claimed is not real,
such as where it serves no business purpose other than to
avoid taxes, and does not alter the economic realities, then
the fact that the arrangement was made for the express
purpose of reducing or escaping taxes shows that the trans
action in fact was a sham.

In Will of Heymann, supra, the court said at page 104:

"While the deceased had a legal right to change his domi
cile for the purpose of escaping taxation, the courts will
scrutinize the evidence of change closely to see whether the
change was actual and hona fide or fictitious. * *"

This last quotation was approved in Cliffs Chemical Co.
V. Tax Comm., supra, at page 301, where the court then
went on to say:

"* * * The change of method of distribution of profits
by the appellant and its stockholders was not of the sub
stance. It was a scheme to evade its just taxes, and this
court looks behind the scheme to the substance of the trans
action. In doing so the court finds, as did the Tax Cominis-
slon, that the profits of the appellant were the same after
the change as before. The distribution of profits after the
change was in kind—in goods—instead of in money. The
value of the goods was readily ascertained by the Tax Com
mission and the income of appellant was thereby fixed with
certainty. * * *"
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The United States supreme court has said in Commr, v.
Court Holding Co., (1945) 324 U.S. 331, 334, 65 S. Ct. 707,
89 L. ed. 981:

"* * * The incidence of taxation depends upon the sub
stance of a transaction. * * * Xo permit the true nature
of a transaction to be disguised by mere formalisms, which
exist solely to alter tax liabilities, would seriously impair
the effective administration of the tax policies of Congress."

In discussing the validity for tax purposes of a family
partnership it was said in Commr. v. Culhertson, (1949)
337 U.S. 733, 742, 69 S. Ct. 1210, 93 L. ed. 1659:

"The question is * * * whether, considering all of the
facts * * * the parties in good faith and acting with a
business purpose intended to join together in the present
conduct of the enterprise."

In Corliss v. Bowers, (1930) 281 U.S. 376, 378, 50 St. Ct.
336, 74 L. ed. 916, it is said:

"But taxation is not so much concerned with the refine
ments of title as it is with actual command over the prop
erty taxed—the actual benefit for which the tax is paid."

This last expressed concept was applied by our supreme
court in Ritchie v. City of Green Bay, (1934) 215 Wis. 433,
254 N.W. 113, where it was held that the vendee under a

land contract is the "owner" for the purposes of the tax
exemption statute even though he does not have legal title.
In substance he was the owner because he had assumed all

the benefits and burdens of an owner. Likewise, in Miller
V. Tax Comm., swpra, the court held, upon looking to the
substance of the transactions, that there was no change in
proprietary interests and therefore there was no sale within

the meaning of the income tax law giving rise to a capital
gain. These cases illustrate that in determining whether the
transaction by which the cheese company seeks to avoid the
taxes is in fact a hona fide transaction, it is necessary to
examine all of the attendant circumstances.

In Helvering v. Clifford, (1940) 309 U.S. 331, 334-336,
60 S. Ct. 554, 84 L. ed, 788, the court said:
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"* =•= * Technical considerations, niceties of the law of
trusts or conveyances, or the legal paraphernalia which in
ventive genius may construct as a refuge from surtaxes
should not obscure the basic issue. That issue is whether
the grantor after the trust has been established may still be
treated, under this statutory scheme as the owner of the
corpus. See Blair v. Commissioner, 800 U.S. 5, 12. In ab
sence of more precise standards or guides supplied by stat
ute or appropriate regulations, the answer to that question
must depend on an analysis of tlie terms of the trust and
all the circumstances attendant on its creation and opera
tion. * * *

:(c

"* * * Our point here is that no one fact is normally
decisive but that all considerations and circumstances of
the kind we have mentioned are relevant to the question of
ownership and are appropriate foundations for findings on
that issue. Thus, where, as in this case, the benefits directly
or indirectly retained blend so imperceptibly with the nor
mal concepts of full ownership, we cannot say that the
triers of fact committed reversible error when they found
that the husband was the owner of the corpus for the pur
poses of §22 (a). To hold otherwise would be to treat the
wife as a complete stranger; to let mere formalism obscure
the normal consequences of family solidarity; and to force
concepts of ownership to be fashioned out of legal niceties
which may have little or no significance in such household
arrangements."

Obviously the general intent of the cheese factories and

of the cheese company is that the cheese delivered during
the months of March and April is sold to and purchased by
the cheese company just as much as the cheese delivered

during the remainder of the year. In the one case the cheese
company pays the purchase price within a few days of de

livery, whereas in the other it advances to the cheese fac
tories about 80 per cent of the ultimate purchase price and
then waits to remit the small balance until it actually uses
the cheese after the first of May. It is of extreme signifi
cance that when the final payment is made after May 1 it
is on the basis of the weight of the cheese at the time of
delivery and not as of the time that the cheese company
uses the cheese.

The use of the warehouse receipt form arrangement dur
ing March and April is a sham transaction that does not
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reflect the real situation. The cheese company acquires just
as full dominion over the cheese delivered in March and

April as it does in respect to cheese delivered during the
other months. It is just as free to appropriate to its own
use the cheese delivered in March and April when a ware
house receipt form is given as it is in the case of cheese
delivered during other months. The cheese company does
not obtain any bill of sale or any other evidence of transfer
of title of the cheese to it. The appropriation after May 1
of cheese delivered during March and April is without sur
render of the warehouse receipt. The purchase price paid
for the cheese delivered in March and April is on the same
basis as cheese delivered in the other months, namely, the
weight at the time of the delivery to the warehouse. No
warehouse receipts are issued except during the 2 months.
The lack of realism in the use of the warehouse receipts

arrangement is particularly demonstrated by the fact that
no charge is made to the cheese factories for the purported
storage of the cheese delivered during the 2 months
although the warehouse receipt provides therefor, and at
the same time no interest is charged on the advances. The
statement is made, however, that the company disclaims
any property rights in the cheese accepted under the pur
ported warehouse receipts, except for a lien for storage. But
it never makes any charge therefor. Should the cheese fac
tories attempt to withdraw any of the March and April
cheese from the warehouse the cheese company claims it
would assert a warehouseman's lien. Clearly it is not con
templated by the parties that any of that cheese, except
small amounts which might be withdrawn for the factories'
milk patrons (which is true not only as respects cheese
delivered during March and April but also cheese delivered
during the rest of the year) will be disposed of other than

to the cheese company. This is the basis for the advances
to the cheese factories of the major portion of the purchase
price even before the company actually uses the cheese.
Looking at the substance of the transaction and the eco

nomic consequences it must be concluded that a sale was
intended when cheese was delivered in March and April
and that for all practical purposes a sale to the cheese com
pany took place at the time of the delivery. So far as the
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parties are concerned, except for the single fact that pay
ment of about 20 per cent of the purchase price of cheese
delivered in March and April is withheld and postponed
until after May 1, the control over, use and ultimate dispo
sition of, the cheese is the same as respects all deliveries
through the whole year. The substance of the transactions
is that when the cheese is delivered to the company it ac
quires full dominion and control thereover and has the right
to and does determine when it will appropriate the cheese

to its use. The mere postponement until after May 1 of pay
ment of a small part of the purchase price of cheese deliv
ered in March and April in no way impairs the fact that
the economic consequences are that, from and after delivery
to the cheese company, it has all of the rights of an owner.
Having all the rights of ownership it has all the duties and
liabilities thereof.

Upon consideration of all of the circumstances it is my
opinion that cheese on hand on May 1 in the cheese ware

house, which was delivered to it in March and April under
the circumstances recited, is neither owned by nor in the
possession of the cheese factories which manufactured it
and therefore not exempt under sec. 70.111 (11), Stats.
1949.

HHP
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Register of Deeds—Fees—Provisions of sec. 235.16 (3),
Stats., relating to additional charge of 50 per cent in re
cording instruments in office of register of deeds is appli
cable only where the form used varies from the standard
form approved by the register of deeds association and filed
with the secretary of state. No extra charge may properly
be made merely because some notation as to prorating taxes,
etc., is typed in the instrument following the description or
in the blank spaces provided in the form.

July 18, 1951.

Donald E. Reiland,
District Attorney,

Wood County.

You direct attention to sec. 235.16, Wis. Stats., which
provides:

"235.16. (1) The several forms of deeds, mortgages, land
contracts, assignments, satisfactions and other conveyanc
ing instruments heretofore prepared by the Wisconsin state
register of deeds association, denominated 'State of Wis
consin' forms and numbered 1 to 60, both inclusive, and
now on file with the secretary of state, are hereby approved
and recommended for use in the state of Wisconsin. Such
forms shall be kept on file with and preserved by the sec
retary of state as a public record.
"(2) The secretary of state shall upon sufficient copies

thereof being furnished to him without expense, on or
before August 1, 1919, thereupon certify the same to be
correct copies of the forms on file in his office, approved by
this section, and transmit a set of the same to each register
of deeds in the state of Wisconsin; and each such register
of deeds shall thereafter preserve the same on file in his
office for the convenient use of the public.
"(3) Whenever after January 1, 1920, there shall be

offered for record any instrument for which a foim is
hereby approved which varies from such approved forms,
then in addition to the regular recording fee, an additional
charge for recording shall be made by such register of deeds
equal to fifty per cent of the recording fees prescribed by
section 59.57."

You state that this section is receiving different interpre
tations by the various registers of deeds throughout the
state. Some are j'uling for instance that an increase of 50
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per cent in the recording fee is required where a deed con
tains a notation ''taxes for the year 1951 have been pro
rated." Others have gone so far as to rule that any notation
in the blank spaces in the standard forms of instruments

other than the actual description causes such a variation as
to increase the recording fees by 50 per cent.
Our advice is therefore requested as to the correct inter

pretation of this section.
Without attempting to rule in advance on all possible

situations that may be presented, it is quite obvious that the
illustrations you have mentioned constitute incorrect inter
pretations of the statute.

Sec. 59.57 (1) (a) lists the fees for entering and record
ing the forms of standard instruments which are to be

approved by the register of deeds association and as so
approved are filed in the office of the secretary of state.
The nature of each instrument is listed, e.g., warranty deed,
quitclaim deed, mortgage, land contract, etc. For other in
struments not listed in sec. 59.57 (1) (a), sec. 59.57 (1) (b)
provides a charge of 20 cents per folio and this provision
also imposes certain additional charges even where stand
ard forms are used, as for example for necessary entries in
a tract index in excess of three in counties where a tract

index is kept and for descriptions in excess of two folios.
The provisions of this section relating to "other instru
ments" presumably would apply to miscellaneous recordable
documents for which no specific charge is provided by sec.
59.57 (1) (a) or otherwise, such as for instance, an affidavit
as to adverse possession, identity of parties to previously
recorded instruments and the like.

Sec. 235.16 on the other hand is applicable to forms such
as deeds, mortgages, land contracts, assignments, satisfac
tions, etc., which are not on the standard blank forms
approved by the register of deeds association so as to be
entitled to recording at the standard rates prescribed by
sec. 59.57 (1) (a), and sec. 235.16 (3) would have no appli
cation where the standard printed form is used even though
there are likely to be provisions typed in, expressing the in
tention of the parties as to taxes, outstanding encum
brances, whether the grantee is to assume and agree to pay
outstanding mortgages, whether the property is subject to
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restrictions, easements, zoning ordinances, conditions sub
sequent, reversionary rights, driveway agreements, special
assessments, whether the conveyance is of a character sub
ject to exemption from federal revenue tax, whether the
conveyance is to create a joint tenancy, whether there are
exceptions in the warranties made by the grantor, whether
the deed is given in fulfillment of a prior land contract, etc.,
just to mention a few of the items commonly inserted in the
blank spaces or following the description in the standard
forms of instruments approved by the register of deeds
association.

The test is whether or not the standard form of instru

ment is used. If it is, the standard rates pi*escribed by sec.
59.57 (1) (a) apply, with certain exceptions such as those
previously mentioned in discussing sec. 59.57 (1) (b). If
the form used is not a standard form, the additional 50 per
cent fee prescribed by sec. 235.16 (3) applies. The variance
for which the extra recording fee is chargeable relates to
the form of the instrument and not to the specific language
inserted to effectuate the intention of the parties.

It might be added that this office has had considerable
experience over the years in the recording of instruments
in many of the counties of Wisconsin, and to the best of our
knowledge we have not encountered any attempt on the part
of any register of deeds to impose an extra 50 per cent
charge under sec. 235.16 (3) where a standard form was
used but some notation was typed in with reference to
taxes or other matters, and we do not believe that the inter
pretation that you have mentioned is receiving any wide
spread application throughout the state. This, of course, is
not determinative of the question raised but it is not with
out its significance since the practical construction given
a statute by those who administer it is sometimes accorded
considerable weight in arriving at the true meaning of a
statute which is sufficiently ambiguous as to be open to
interpretation.
WHR
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Pharmacy — Registration — Pharmaceutical training
obtained in a licensed retail pharmacy or drug store oper
ated by a hospital under the direction and supervision of a
registered pharmacist must be accepted by the state board
of pharmacy as a part of the 5-year training course re
quired of applicants for registration as pharmacists under
sec. 151.02 (2) (a), Stats.

July 18, 1951.
S. H. Dretzka, Secretary,

Wisconsin State Board of Pharmacy.

You have called attention to that portion of sec. 151.02
(2), Stats., which requires applicants for licenses as phar
macists to have 5 years of pharmaceutical training consist
ing of a 4-year pharmacy course with the balance of the

training to be "practice and experience in a retail pharmacy
or drug store under the direction and supervision of a reg
istered pharmacist."
The question has been raised as to whether or not train

ing in a recognized hospital pharmacy can be accepted as
meeting this requirement of the statutes.
The statute, sec. 151.02 (2) (a), uses the words "retail

pharmacy or drug store" without qualification although the
nature of the training to be received is outlined in some
detail. While ch. 151 does not specifically define the term
"retail pharmacy or drug store," sec. 151.02 (9) provides
in substance that no drug store, phaimacy, apothecary shop
or any similar place of business shall be open or kept open
for the transaction of business until it has been registered
with and a permit therefor has been issued by the state
board of pharmacy.
Sec. 151.02 (10) provides in part that every pharmacy

shall be equipped with proper pharmaceutical utensils so
that compounding of prescriptions and dispensing of med
icaments can be properly performed. The boai-d of phar
macy, with the advice and consent of the faculty of the uni
versity of Wisconsin school of pharmacy, is directed to pre
scribe the minimum standards of professional and technical
equipment. The section further provides that no permit
shall be issued unless the provisions of this section have
been met and that no permit shall be issued or continued
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unless the premises ai'e equipped with proper sanitary

appliances and are kept in a clean and orderly manner.
Presumably any retail pharmacy or drug store having com
plied with all requirements of sec. 151.02 (9) and (10) and
having been issued a permit pursuant thereto would qualify
for all intents and purposes as a "retail pharmacy or drug

store" under sec. 151.02 (2) (a), and the board would be
placed in an anomalous position if it were to disapprove for

pharmaceutical training purposes a retail drug outlet which
it had seen fit to license under sec. 151.02 (9). If a par

ticular drug outlet, whether operated by a hospital or an
individual, does not comply with the minimum standards of
sanitation, equipment, etc., prescribed by the board and the

university under sec. 151.02 (10), it ought not to be
licensed, and if not licensed, it could not be kept open nor
furnish pharmaceutical training.
In a memorandum presented by the Wisconsin Society of

Hospital Pharmacists in connection with your request for
an opinion, the argument is advanced, or at least implied,
that the training received in a hospital pharmacy may in
some respects even be superior to that supplied in the ordi
nary retail drug store because of the fact that the time of
the trainee is not being used up in the sale of many articles
other than drugs and the trainee hence has more time in
which to receive technical training in the compounding of
prescriptions, making of stock solutions, powders, capsules,
ointments, lotions, emulsions, suppositories, etc., than is
true in the case of a trainee whose time, in part at least, is

devoted to general merchandising of non-drug items.
While the conclusion reached here cannot be based on this

argument, its practical weight should not be overlooked in
evaluating a statute designed to protect the public by pro
viding for adequate pharmaceutical training of those who
are to engage in such a highly important calling as the com
pounding and dispensing of drugs.

It is our opinion that pharmaceutical training in a
licensed retail pharmacy operated by a hospital, under the
direction and supervision of a registered pharmacist, must
be given full credit by the board under sec. 151.02 (2) as a
part of the 5-year training required for a pharmacy license.
WHR
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Banks and Banking—Poivers of State Banks—State
banks have no power to purchase stock in, or make dona
tions to, promotional corporations.

July 18, 1951.
G. M. Matthews,

Commissioner of Banks.

You state that from time to time banking corporations
are asked to purchase stock in promotional corporations
which are organized for the purpose of inducing new in
dustries to locate in a community and of developing the
community as an industrial and trade center. Such corpo
rations are organized for profit with a fixed number of
shares of capital stock generally of a stated par value.
You ask the following questions:
1. Can a corporation so organized be considered a "civic

organization" within the meaning of sec. 221.04 (8) (a),
and if so, could the purchase of common stock in the enter
prise be considered a contribution within the meaning of
sec. 221.04 (8) (a)?

2. If such purchase of common stock could not be consid
ered an eligible contribution, would the board of directors
of a bank be acting within its authority to make annual
$500 payments to the corporation as "an advertising or pro
motional business expense for the best interests of the
bank," with the stock being I'eceived as evidence of the pay
ment rather than evidence of an actual investment?

3. Can the board of directors make such a commitment
and payment as "promotional business expense" if no stock
in the enterprise is acquired by the bank in the transaction?
The statutes which control the answer to your questions

are:

"221.04 Powers, (l) * * *
"(f) To exercise by its board of directors or duly author

ized officers or agents, subject to law, all such incidental
powers as shall be usual and necessary to carry on the busi
ness of banking; by buying, discounting, and negotiating
promissory notes, bonds, drafts, bills of exchange, foreign
and domestic, and other evidences of debt; by buying and
selling coin and bullion; by receiving commercial and sav-
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ings deposits under such regulations as it may establish;
by buying and selling exchange, and by loans on personal
and real security as hereafter provided * *

"(8) (a) Any bank may make contributions to religious,
charitable or civic organizations in any one year in an
aggregate amount not in excess of one-fourth of one per
cent of its common stock and surplus as of January 1
of such year without approval by the stockholders."

In my opinion any transaction whereby the bank pays out
money and receives stock in return therefor is a purchase
of stock regardless of the purpose of the bank in paying
out the money.
Under the terms of sec. 221.04 (1) (f) the bank is given

authority to engage in four general classes of transactions:
(1) Purchasing evidences of debts, (2) buying and selling
coin and bullion, (3) receiving deposits, and (4) making
loans.

This enumeration of powers by implication excludes the
existence of other powers not reasonably implied from those
stated. Expressio unius est exclusio alterius. Stock, either
common or preferred, is not an evidence of debt and hence
the bank has no power to purchase such stock.

It is my further opinion that any transaction whereby
the bank would turn over money to the promotional corpo
ration without receiving a quid pro quo or definitely stated
consideration for the transfer, is a pure donation and its
legality must be passed on as such.
When an expenditure is made for advertising, it is made

pursuant to contract which calls for a stated amount of
publicity through one or more of the recognized media,
press, radio, billboard, public address or otherwise. A dona
tion to a worthy cause may result in favorable publicity,
but that publicity is not received pursuant to contract and
the donation could not technically be considered as business
expense. Under the terms of sec. 221.04 (8) (a) a state bank
may make donations only to "religious, charitable, or civic
organizations." There is no claim that the promotional cor
poration fulfills the calls of the first two classes. In the case
of Garden Homes v. Commissioner of Internal Revenue, 64
Fed. 2d 598, the court in defining the term "civic organiza
tion" as used in the Federal Revenue Act stated: "In order
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to classify petitioner as a civic organization two facts must

appear: (1) It must not have been organized for profit, and
(2) it must be operated exclusively for the promotion of
social welfare."

Since the corporations you describe are organized for
profit, they do not qualify as civic organizations under the

quoted definition.
Accordingly, it is my opinion that under all three cases

set forth in your questions the bank would have no power
to make a purchase of stock or to make a donation without
a stock purchase to corporations of a character that you
have described.

RGT

Schools and School Districts—A^ivrentices—Attendance
—Plan under which boys indentured as apprentices attend
high school half days, taking full load of regular course,
and work the other half days, meets the compulsory school
attendance provision of sec. 40.70, Stats. Half day's attend
ance thereunder counted as one-half-pupil day in computing
school aid under sec. 40.372.

July 30, 1951.
G. E. Watson,

State Superintendent of Public Instruction.

It has been proposed in certain cities operating both a
high school and a school of vocational and adult education
that boys 16 years of age and over be indentured as appren
tices to work half days under sec. 106.01, Stats., and also
attend high school the other half days. They would take the
full load of regular high school courses that would be taken
if attending full time. Upon successful completion thereof
they would be entitled to graduation. We understand this
arrangement would be effected by eliminating study and
free-time periods and crowding all of the recitation and
instruction periods of a normal day's attendance into the
half day of school attendance. In addition, these boys would
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attend the vocational school for 4 hours per week during
their half workdays, which is the minimum for school
attendance or instruction.

You ask whether, if such a plan were put into operation,
it would meet the compulsory school attendance require
ments of sec. 40.70, Stats.

Sec. 40.70, so far as here material, provides:

"(1) (a) Any person having under his control a child
between the ages of 7 and 16 years shall cause such child
to attend some school regularly to the end of the school
term, quarter, semester or other division of the school year
in which he is 16 years of age (unless the child has a legal
excuse) during the full period and hours (religious holidays
excepted) that the * * * school in which such child should
be enrolled may be in session.

(t* ifC Tit

" (2) Any unmarried person who is not indentured as an
apprentice, who resides or is employed in a district which
maintains a vocational and adult education school, who has
attained the age of 16 years and who has not completed a
full 4-year high school course shall, if not attending a high
school full time, continue to attend a vocational and adult
education school for at least one full school day of not less
than 61^ hours a week if regularly, lawfully and gainfully
employed, half time if employed at home, and full time if
unemploj'ed, until he is 18 years of age; and the parents of
such minors shall compel such school attendance. In cases
where there are no parents or not more than one parent
living at home in which there is at least one child, and it is
necessary for one of the children who is over 16 and under
18 years of age to be employed at home in order to maintain
the household, such child, for the purpose of school attend
ance under the provisions of this subsection, shall be deemed
to be regularly, lawKilly and gainfully employed."

These provisions of subsec. (1) of sec. 40.70, Stats., do
not require school attendance after a child reaches 16 years
of age, except that they require completion of the school
term, quarter, semester or other division of the school year
in which the child reaches 16. But, the provisions of subsec.
(2) indirectly do require full-time attendance until reach
ing 18 years of age or until completion of a full 4-year high
school course unless the child comes within the exclusions

or exceptions therein set out. This comes about as a result
of the requirement in subsec. (2) that everyone over 16
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years of age, who lives or is employed in a school district
which operates a school of vocational and adult education
and has not completed high school, must attend full time
either at the high school or at vocational school until reach
ing 18 years of age unless regularly and gainfully employed,
in which case he must attend vocational school 6Y2 hours
each week, or unless employed at home, in which case he
must attend vocational school half time.

However, included in the exclusions or exceptions in
subsec. (2) are indentured apprentices. Consequently, as
the boys coming under this plan would be indentured
apprentices the requirements of sec. 40.70 would be met, as
nothing therein requires indentured apprentices to attend
school. There would have to be compliance, however, with
the requirements of sec. 106.01 as to school attendance or
instruction. Either the attendance at high school under the
proposed plan or the stated attendance at the vocational
school would satisfy the 4 hours per week minimum require
ment in sec. 106.01 (5) (d), provided it is duly approved
and the apprentice is paid for the time he so attends school
at the same rate as he is paid for the half time he works.
However, this is not to be taken as any ruling on whether
school attendance beyond or other than such 4 hours per
week is instruction time for which the apprentice must be
paid under sec. 106.01 (6).
You also ask how the attendance of such boys should be

counted in apportioning state aid under sec. 40.372 to the
high schools which they would attend. It is our understand
ing that in computing "average daily attendance" under
this section the practice is to count a pupil who attends only
a half day as a one-half-pupil day. We see no reason why
the one-half days of attendance under this proposed plan
should be counted any differently.
HHP
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Banks and Banking—Ratio of Capital to Deposits—Farm
mortgage loans insured by farmers' home administration,
United States department of agriculture, under the provi
sions of the Bankhead-Jones Farm Tenant Act as amended,

constitute obligations of agencies guaranteed as to principal
and interest by the United States within the meaning of
sec. 220.075 (2), Wis. Stats.

July 30, 1951.

State Banking Department.

Our attention is directed to sec. 220.075 (2), Wis. Stats.,
which, as amended by ch. 279, Laws 1951, reads:

"(2) For the purpose of computing such average of de
posits there shall be deducted from the average of actual
deposits an amount equal to the excess of the average for
the same period of the combined total of cash on hand (in
cluding clearings), cash on deposit in approved reserve
banks and the par value of direct obligations of the United
States and obligations of agencies guaranteed as to prin
cipal and interest by the United States owned by said bank
over 20 per cent of such average of actual deposits for such
yearly period."

You inquire whether farm mortgage loans insured by
farmers' home administration. United States department of
agriculture, under the provisions of the Bankhead-Jones
Farm Tenant Act constitute obligations of agencies guar

anteed as to principal and interest by the United States
within the meaning of sec. 220.075 (2).

Sec. 1, para, (a), of Title I of Public Law 731, 79th con
gress, pi'ovides in part:

"Section 1. (a) The Secretary of Agriculture (herein
after referred to as the 'Secretary') is authorized to make
loans and to insure mortgages in the United States and in
the 'Territories of Alaska and Hawaii and in Puerto Rico to
persons eligible to receive the benefits of this title to enable
such persons to acquire, repair or improve family-size
farms, or to refinance indebtedness against undersized or
underimproved units when loans are being made or insured
by the Secretary to enlarge or improve such units. * * *"
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Sec. 12, para, (a), provides:

"Sec. 12. (a) The Secretary is authorized, upon applica
tion of a prospective mortgagor or mortgagee under a first
mortgage eligible for insurance under this title, to insure
such mortgage and to make commitments for the insurance
of any such mortgage prior to the date of its execution."

Sec. 4 of Title I of the Bankhead-Jones Farm Tenant Act

as amended by Public Law 720, 80th congress, provides in
part:

"(2) If the mortgagor has failed to pay to the Secretary
the full amount of any installment on or before the due date
thereof, the Secretary shall pay promptly the unpaid
amount of such installment of principal and interest to the
mortgagee, less the amount of any previous prepayments
except payments from proceeds from the voluntary or in
voluntary sale of any part of the mortgaged property or
from royalties from leases under which the value of the
security is depreciated."

You have furnished us with an exceiT3t of an opinion
from Mr. E. F. Bartelt, fiscal assistant secretary, treasury
department, in which he states:

"The Department deems these notes, subject to the condi
tions set forth below, to be acceptable security for War
Loan deposits and to fall within the classification described
in paragraph 7 (b) of Treasury Circular No. 92 (Revised),
namely, 'Obligations Guaranteed by the United States—
Obligations fully and unconditionally guai-anteed by the
United States both as to principal and interest; all at face
value.' * * *"

In discussing this opinion, Mr. H. A. Cliett, chief, insured
mortgage section, farmers' home administration. United
States department of agriculture, states:

"It establishes very definitely that mortgages insured
under the provisions of the Bankhead-Jones Farm Tenant
Act, as amended, are, subject to the conditions set forth,
classified as 'obligations guaranteed by the United States
both as to principal and interest.' "

The promissory notes secured by such mortgages carry in
bold-faced type at the top of the note, in both margins of
the note and at the bottom of the note, the legend "100%
Insured," and these notes cany the following endorsement:
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"INSURANCE ENDORSEMENT

The indebtedness evidenced by this note is INSURED as
of 19 , the date of loan closing,
pursuant to the provisions of the Bankhead-Jones Farm
Tenant Act, as amended.

FARMERS HOME ADMINISTRATION,
By

(State Director)"

In view of the foregoing it is concluded that farm mort
gage loans insured by farmers' home administration, United
States department of agriculture, under the provisions of
the Bankhead-Jones Farm Tenant Act, constitute obliga
tions of agencies guaranteed as to principal and interest by
the United States within the meaning of sec. 220.075 (2),
Stats.

WHR

Public Assistance — Old-age Assistance Lien—United
States—PrioHty as Creditor—A claim of the United States
government does not have priority under sec. 3466 of the
revised statutes of the United States (31 U.S.C.A. §191)
over the lien of a county under sec. 49.26 (4) to (10) of the
Wisconsin statutes if the lienor has not previously become
insolvent.

July 30, 1951.
John W. Tramburg, Director,

State Department of Public Welfare.

You have asked our opinion whether claims of the United
States government have a priority under federal statute
over liens of counties under sec. 49.26 (4) through (10),
Wis. Stats.

Sec. 3466 of the revised statutes of the United States, 31
U.S.C.A. §191, provides:

"Whenever any person indebted to the United States is
insolvent, or whenever the estate of any deceased debtor, in
the hands of the executors or administrators, is insufficient
to pay all the debts due from the deceased, the debts due tc
the United States shall be fii-st satisfied * *
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It seems well settled by decisions of the coui*ts of the
United States that the United States has priority over
claims of a state or of one of its subdivisions, arising under
a state statute, unless the state statute creates a lien which
is completed and perfected before the government priority
attaches under the above quoted provision. Illinois v. Camp-
hell, (1946) 329 U.S. 362; United States v. Waddill Co.,
(1945) 323 U.S. 353; United States v. Knott, (1936) 298
U.S. 544; United States v. State of Texas, (1941) 314 U.S.
480; Spokane County v. United States, (1929) 279 U.S. 80;
New York v. Maclay, (1933) 288 U.S. 290.
The quoted federal statute applies only when the debtor

is insolvent, or when the estate of a deceased debtor in the
hands of administrators or executors is insufficient to pay

all debts of the deceased. The provision applies to a person
during his lifetime only if he has committed some act of
bankruptcy such as assigning his property for the benefit
of creditors, or if his insolvency has been established in
some legal manner such as by the filing of a petition for
receivership. See Prince v. Bartlett, (1814) 8 Cranch. 431,
433, 3 L. ed. 614; Conard v. Atlantic Ins. Co., (Pa.) 1 Pet.
386, 438, 7 L. ed. 189. Unless the insolvency of a recipient
of old-age assistance has been established by some such
means during his lifetime, the quoted federal statute would
not apply so as to attach the federal priority prior to his
death.

The question, then, would seem to be whether the lien of
the county under sec. 49.26 has become perfected or specific
by the time of the death of the recipient. If so, the claim of
the federal government would not have priority over it.
The first five cases above cited held that the federal

claims had priority over certain liens of states and their
subdivisions for the reason that the asserted liens had not

become specific. The decision of the cases on such ground
impliedly recognizes that if the state had a specific lien on
the property prior to the time when the federal statute
became applicable, the lien could be enforced.

It was held by the United States supreme court in United
States V. Waddill Co., supra, and United States v. Knott,
supra, that the state court's determination as to the nature

and extent of the lien created by state statutes is binding
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upon federal courts as a matter of law; but that whether
such lien is sufficiently specific and perfected to displace the
priority given claims of the United States by act of con
gress is a matter of federal law. In Illinois v. Campbell,
supra, the United States supreme court stated the rule for
determining whether a lien is sufficiently specific to displace
priority under the federal statute as follows (loc. cit. 329
U.S. 375):

"The long-established rule requires that the lien must be
definite, and not merely ascertainable in the future by tak
ing further steps, in at least three i-espects as of the crucial
time. These are: (1) the identity of the lienor, United
States V. Knott, 298 U.S. 544, 549—551; (2) the amount of
the lien, United States v. Waddill Co., 323 U.S. at 357-358;
and (3) the property to which it attaches, United States v.
Waddill Co., supra; United States v. Texas, supra; Neiv
York V. Maclay, supra. It is not enough that the lienor has
power to bring these elements or any of them, down from
broad generality to the earth of specific identity."

Our supreme court has not found it necessary to deal with
the precise question as to when a lien under sec. 49.26 (4)
passes from the general or inchoate class to the category of
a specific lien; but it held in Gojf v. Yauman, (1941) 237
Wis. 643, that the lien of the county under sec. 49.26 de
feated the right of survivorship in property held in joint
ownership. Such,ruling would indicate that the lien had
become specific upon the death of the recipient of the old-
age assistance, since the property would otherwise pass to
the survivor at that time.

Under the tests set out in the excerpt above quoted from
Illinois V. Campbell, supra, the lien created by sec. 49.26 is
specific both as to the identity of the lienor and the property
to which it attaches. Sec. 49.26 (5) provides that upon the
filing of the certificate required by sec. 49.26 (4) "the lien
herein imposed attaches to all real property of the benefi
ciary presently owned or subsequently acquired * * * in
any .county in which such certificate is filed for any amount
paid or thereafter paid * * * and remain such lien until
satisfied."

Subsec. (7) provides that the liens shall be enforceable
"after transfer of title of the real property by conveyance,
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sale, succession, inheritance or will." Since the title to
realty passes as of the time of the death of the owner, the
lien created by sec. 49.26 (5) is enforceable at that time.
Under the tests set out in Illinois v. Campbell, supra, a

question might be raised with respect to the amount of the
lien because of the fact that the amount increases with each
payment. That fact would not of itself prevent a specific
lien from attaching at the time each payment of old-age
assistance is made, to the extent of such pajnnent and all
previous payments. I see no reason why it should not be
held that a specific lien exists under the statute for $500 as
of a certain date, despite the fact that under proper circum
stances the lien might be for a greater amount at a later
date.

It is my opinion that when a certificate has been filed in
the manner prescribed in sec. 49.26 there is a specific lien
at the death of the beneficiary of the old-age assistance for
all amounts paid to such beneficiary prior to that time, on
all his real estate within the county in which the certificate
is filed. I do not believe that in such case a claim of the

United States government would be entitled to priority over
the county's lien by reason of the federal statute above
quoted.
BL
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Cosmetic Art—Schools—Listing of schools of cosmetology
under the heading "Beauty Parlors" in classified telephone
directory constitutes "advertising for patrons" in viola
tion of sec. 159.02 (5), Stats.

August 2, 1951.
DR. Carl N. Neupert,

State Health Officer.

You state that two schools of cosmetology have listed
their names under the heading "Beauty Parlors" in the
classified section of the telephone directory. They are also

listed under the heading "Schools—Beauty Culture."
You inquire whether it is lawful for the schools to be

listed under the heading of "Beauty Parlors."
Sec. 159.02 (5), Stats., relating to schools of cosmetology,

provides as follows:

"(5) A school shall provide its students with subjects
for practical work. The charge made for materials used
shall not exceed the reasonable cost thereof. No school
shall advertise for patroTis to he used in clinical ivork. The
board shall enforce the provisions of this section."

It appears that to give students practical instruction in
the branches of beauty culture required to be taught in
such schools, they are required to work on members of the
public who go to the schools for that purpose and are re
ferred to as "patrons." The schools are permitted to make
a charge for such services not in excess of the reasonable
cost of materials used. Sec. 159.02 (5). The purpose of
this statute is to prevent the schools from losing their char
acter as educational institutions and becoming cut-rate
beauty parlors. The statute was sustained as a valid exer
cise of the police power in Toebe Academy of Beauty Cul
ture V. Kelly, (1941) 239 Wis. 103, 110, 300 N. W. 476,
where the court stated in part as follows:

"* * * While it holds itself out as a teacher, a school of
cosmetic art cannot complain because it is not permitted
at the same time to operate as a beauty parlor. * * *
"* * * There seem to be many sound reasons for requir

ing schools of cosmetic art to remain within their particular
field in the exercise of the power of the state to promote
the health, safety, and general welfare of the public."
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By causing their schools to be listed under the heading
"Beauty Parlors" in a classified telephone directory the
managements have given notice to the public that they are
operating as beauty parlors, which the statute prohibits
them from doing. Unquestionably the purpose of such list
ing is to induce "patrons" to visit the schools for the pur
pose of obtaining the services ordinarily rendered in beauty
parlors. Clearly they are "advertising for patrons" within
the meaning of the statute.

The word "advertise" as an intransitive verb is defined

as follows in Webster's New International Dictionary: "To
give notice or information; specif., to issue statements,
requests, etc., usually in print, to inform or interest the
public."

The American Bar Association committee on profes
sional ethics and grievances had a similar problem with
reference to the right of attorneys to be listed in classified
telephone directories under such headings as "Lawyers—
Admiralty," "Lawyers—Bankruptcy," "Lawyers—Claim,"
"Lawyers—Collection," etc. The question was whether such
listings constituted unprofessional conduct by reason of
being a form of "advertising." The committee stated as
follows:

"We must disapprove the insertion of a lawyer's name in
such dii'ectories under various headings. The very purpose
of inserting a lawyer's name under these many headings
is, as the publisher states in the letter which is quoted
in the question, that of 'informing prospective clients' that
the lawyer desires their business. Therefore, the lawyer
who causes his name to be thus inserted is advertising for
professional employment. Those who desire to find a law
yer's telephone number or address in a classified telephone
directory will be fully accommodated by its insertion under
the general heading which the publishers use to designate
the profession." American Bar Association, Opinions of the
Committee on Professional Ethics and Grievances, Opinion
No. 53 (1931) p. 125.

The reasoning of the foregoing opinion applies equally
to the situation involved in your letter.
WAP
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Schools and School Districts—Taxation—Where territory
in a city school district but outside the city limits is sub
jected to the county tax under sec. 70.62 (1), Stats., for the
operation of the office of county superintendent of schools,

there is no statutory authority for the county to refund
such taxes to the town in which the property is situated.

August 7, 1951.
George F. Miller,

District Attorney,
Kewaunee County.

The school district of the city of Algoma, which is under

the city school plan of sees. 40.50 to 40.60, Stats., extends
beyond the city limits and includes a part of an adjoining
town. The property in the district which is outside the city
limits was included in the property subjected to the 1949
county tax under sec. 70.62 (1), Stats., to pay the expense
of the office of county superintendent of schools. Said taxes
thereon were paid but none were paid under protest. As a
result of the opinion in 39 0. A. G. 356 such property was
not included in the property against which such 1950 tax
was apportioned.

An opinion is requested as to whether the county can pay
a claim for refund of the amount of such 1949 taxes paid
by the owners of the property which has been filed with it
by the town in which the property is located. Your con
clusion is correct that the county has no authority to pay
such claim for the reason that there is no statutory pro
vision authorizing it.

Manifestly sec. 74.78 is inapplicable. By its terms it
applies only where a tax is levied against the wrong school
district. Such is not this case for here a county tax was
spread and levied against property which is exempt there
from by virtue of being property against which such tax
should not have been apportioned. Even if this section were
applicable, which it is not, the language thereof does not
authorize payment to the town in which the property is
located but only to the school district. Furthennore, the
mechanics of the section is not payment by the county of
a claim filed therefor but payment only upon collection of
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the tax by a subsequent levy against the property of the
correct school district.

The only other statutory provision in any way pertinent
is sec. 74.64. But, as you point out, it provides only for re
fund of an unjust tax directly to the property owner if he
files claim therefor within 2 years after making payment
thereof. This section is no authorization for the county to
make such a refund to the town, city or village in which
the property is situated. Here the claim is not made by the
property owner who paid the tax but by the town in which
the property is situated, and therefore the section is
inapplicable.
As we find no statutory provision covering the situation,

it follows that your conclusion is correct.
HHP

Escheats—Attorney General—The attorney general will
not advise the state treasurer of the probable validity of a
claim for refund of moneys escheated to the state for lack
of known heirs, in advance of proceedings under sec. 318.03
(4), Stats., since the validity of such claim must be adju
dicated by the court in a proceeding in which the attorney
general must appear to represent interests adversary to
those of the claimant.

August 16, 1951.
Warren R. Smith,

State Treasurer.

You have asked whether a claim for refund is allowable
for the residue of an estate which escheated under sec.

318.03 (1), Stats. 1933, on the ground that there were
no known heirs.

The only statutory provision I find authorizing refund
of funds which have escheated pursuant to orders of distri
bution of county courts is contained in sec. 318.03 (4) which
reads:
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"The moneys received by the state treasurer pursuant to
subsections (1) and (3) shall be paid to the owner on proof
of his right thereto. The claimant may, within 7 years after
the date of publication by the treasurer of notice of receipt
thereof as provided by section 14.42 (15), file in the county
court in which the estate was settled, a petition alleging the
basis of his claim to the residue or to the legacy or share.
The court shall order a hearing upon the petition; and 20
days' notice thereof shall be given by the claimant to the
attorney-general, who shall appear for the state at the hear
ing. If the claim is established it shall be allowed without
interest; and the court shall so certify to the director of
budget and accounts, who shall audit and the state treas
urer shall pay the same. If real property has been adjudged
to escheat to the state pursuant to section 287.01 (7) the
county court which made the adjudication may adjudge at
any time before title has been transferred from the state
that the title shall be transferred to the proper owners pur
suant to proceedings brought in the manner provided in this
subsection."

You will note that the treasurer's authority under the

above provision is limited to paying claims after they have
been allowed by the court, certified to the director of budget
and accounts, and audited. The question whether the claim

is allowable is determinable only by the court in which the

estate was administered, in proceedings brought for that

purpose.

The opinion was given in 24 0. A. G. 115 that it is not

a proper function of the attorney general to issue opinions

on matters involved in litigation, on the ground that an

opinion would be of no value in determining the question

before the court and might seriously embarrass the depart

ment in appearing before the court in the matter.

Even though the claim to which you refer is not now
the subject of litigation, it must become so before it can be

paid. In proceedings for refund under sec. 318.03 (4), it
is the duty of the attorney general to appear for the state

at the hearing and to advocate whatever position he be

lieves may be to the best interest of the state. His conten

tions can then be presented to the court in the form of
argument and brief.
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The publication of a prior opinion on a question which
must necessarily be decided by a court in proceedings in
which the attorney general must take an adversary posi
tion would not be desirable.

BL

Approvriations and Expenditures—Highways and
Bridges—Stout Institute—Statutes—Construction — Chs.
202 and 456, Laws 1951, both pertaining to sec. 20.49,
Stats., should be considered as valid and effective acts of
the legislature, since ch. 456 does not repeal the change in
the law effected by ch. 202. Stout institute is thus entitled
to certain highway benefits.

August 16, 1951.

State Highway Commission.

You have called my attention to the following facts:
Sec. 20.49 (5a), an appropriation statute, provides funds

for construction and maintenance of highways and roads

of certain state institutions. This statute was amended by
ch. 202, Laws 1951, so that Stout institute was included
among the institutions entitled to the benefits of this act.
This law became effective May 10, 1951. On June 30, 1951
this section was again amended by ch. 456. The latter law

changed the amount of the appropriation but failed to make
any mention of Stout institute so that as enacted it read
in all other respects as it had prior to the enactment of
ch. 202. You request my opinion as to whether or not ch.
202 is effective and part of the present law.
The law of statutory construction to be applied here is

well expressed in the case of Madison v. Southern Tfis. R.
Co., (1914) 156 Wis. 352, 360:

"The numerous rules for statutory construction on the
subject of repeal of an earlier by a later statute, are general,
in respect to the particular situation to which they respec
tively apply; but are subject to the ultimate purpose of
giving effect to the legislative intent, when from the whole
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body of an act, or by a comparison of the enactment with
others, or other circumstances characterizing the new en
actment, it is clear that a repeal was not intended and
the real purpose can be carried out by aid of judicial
construction.

"What is the legislative intention characterizing any par
ticular enactment is largely a matter of fact to be deter
mined from evidentiary rules and circumstances. * * *"

In the case of McLoughlin v. Malnar, (1941) 237 Wis.
492, our court stated that while repeals by implication are
recognized they do not result except when the intent of
the legislature clearly appears. The law does not favor a
repeal of an older statute by a later one by mere impli
cation. The implication in order to be operative must be
necessary, and if it arises out of repugnancy between the
two acts the later abrogates the older only to the extent
that it is inconsistent and irreconcilable with it. A later

and an older statute will, if it is possible and reasonable
to do so, always be construed together, so as to give effect
not only to the distinct parts or provisions of the latter
not inconsistent with the new law, but to give effect to
the older law as a whole, subject only to restrictions or
modifications of its meaning, where such seems to have
been the legislative purpose.

It is not difficult to ascertain the intention of the legisla
ture from an examination of the facts in this matter. Both

laws originated as senate bills. Bill No. 269, S. (ch. 202)
was introduced by Senator Owen by request of the board of
trustees of Stout institute and was referred to the commit

tee on finance. The legislative history of the bill shows that
it was introduced as a result of an opinion of the attorney
general in 1949 which stated that the appropriation pro
vided by sec. 20.49 (5a) was not available for use on roads
at Stout institute since this school is not a part of the "uni
versity" or of the "state teachers' colleges" nor is it a
"state charitable or penal institution" and therefore was
not included in the language of the statute. See 38 0. A. G.
611. This bill passed both houses without dissent.
Amendment 1, S., to Bill No. 283, S. (ch. 456) was in

troduced by Senator Miller, chairman of the senate high-
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way committee, on April 18, 1951 and was referred to
the senate committee on highways. Thus at the time of
its introduction the Stout bill had not become law. The bill

creating ch. 456 was not introduced as an amendment to the
Stout bill and nothing in the legislative history of these
two acts shows that at any time they were considered
together. The sponsors of the bills voted for both.

I think it apparent that what took place was merely an
oversight, which is not surprising considering the large
volume of legislation considered at the recent session of
the legislature. It is my opinion that both acts are valid
and must be considered together as representing the true
intention of the legislature, thei*eby including Stout insti
tute as a beneficiary of the appropriation as increased by
ch. 456.

REB

Municipalities—Airports—Municipality which has estab
lished a public airport under ch. 114, Stats., cannot dele
gate the power to regulate such airport to any person or
agency other than an officer or agency of the municipality.

August 23, 1951.

Wisconsin State Aeronautics Commission.

You inquire whether a municipality which has estab
lished a public airport under the provisions of ch. 114,
Stats., has statutory authority to delegate the power to
make regulations for the use of such airport to any per
son, officer or agency not specified in ch. 114.
The establishment of a system of airports is a matter of

state-wide concern and is not affected by the home rule
amendment, art. XI, sec. 3, Wis. Const. Van Gilder v. Madi
son, 222 Wis. 58; 37 0. A. G. 148. Hence, in all matters
relating to airports the municipalities have such powers
and only such powers as are granted by the applicable
statutes, in particular, ch. 114.
The sections of ch. 114 which directly affect your prob

lems are as follows:
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"114.11 (1) The governing body of any county, city, vil
lage or town in this state is hereby authorized to acquire,
establish, construct, own, control, lease, equip, improve,
maintain and operate airports or landing fields or landing
and take-off strips for the use of airplanes and other air
craft either within or without the limits of such counties,
cities, villages and towns, and may use for such purpose
or purposes any property suitable therefor that is now or
may at any time hereafter be owned or controlled by such
county, city, village or town, and may regulate the same,
provided, such regulation shall not be in conflict with such
rules and regulations as may be made by the federal gov
ernment.

"114.14 (1) The governing body of a city, village, town
or county which has established an airport or landing field,
or landing and take-off strip, and acquired, leased or set
apart real property for such purpose may construct, im
prove, equip, maintain and operate the same, or may vest
jurisdiction for the construction, improvement, equipment,
maintenance and operation thereof in any suitable officer,
board or body of such city, village, town or county. The
expenses of such construction, improvement, equipment,
maintenance and operation shall be a city, village, town
or county charge as the case may be. The governing body
of a city, village, town or county may adopt regulations,
and establish fees or charges for the use of such airpoi't
or landing field, or may authorize an officer, board or body
of such village, city, town or county having jurisdiction
to adopt such regulations and establish such fees or charges,
subject however to the approval of such governing body
before they shall take effect.
"(2) The governing body of a city, village, town or

county which has established an airport may vest jurisdic
tion for the construction, improvement, equipment, mainte
nance and operation thereof in an airport commission of
3 commissioners. * * * Such commission shall have complete
and exclusive control and management over the airport for
which it has been appointed. *
"(3) In carrying out its duties the airport commission

may employ a manager who may be a member of the com
mission and fix his compensation (but no member of the
commission shall vote on the question of his selection as
manager nor on any question as to his compensation), and
employ and fix the compensation of such other employes
as may be deemed necessary; may make such contracts or
other arrangements as may be deemed necessary for the
construction, improvement, equipment, maintenance or op
eration of the airport; may contract with the United States
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or any agency thereoi'; may contract with private parties
for a term not to exceed 10 years for the operation of the
airport, including all necessary arrangements for the im
provement and equipment and successful operation thereof.
Provided, that in no case shall the public be deprived of
equal and uniform use of the airport; and further, that
no act, contract, lease or any activity of the airport com
mission shall be or become a binding contract on any gov
ernment unit unless expressly authorized, and then only
to the extent so expressly authorized."

The foregoing statutes establish the following:
1. The power to make regulations is initially vested in

the governing body of the municipality which establishes
the airport.

2. Under sec. 114.14 (1), Stats., the power to adopt reg
ulations may be delegated to any "officer, board, or body"
of the municipality involved, subject, however, to approval

of the governing body. It would appear that the airport
commission provided for by subsec. (2) may properly be
given power to make regulations.
3. The airport commission may, subject to express ap

proval of the municipality, make contracts for the operation

of the airport with any other person or persons including
the United States or any agency thereof, provided, that the
public may not be denied equal and uniform use of the
airport.
The foregoing clearly indicates that the statutory pattern

established by the legislature clearly distinguishes between
regulation and operation. The power of regulation must be
exercised by the governing body of the municipality itself
or by some proper officer or agency of the municipality
acting with municipal approval. The administrative func
tion of operation may be arranged for by contract with any
person or governmental agency.

Since the legislature has delegated the power of regula
tion to the municipality and municipal agencies alone, that
power cannot be subdelegated. Potestas delegata non potest
delegan. 18 C. J. 471; 43 C. J. 211; 43 C. J. 239. New
Orleans v. Sanfoi'd, (1915) 137 La. 628, 69 So. 35-41;
Lauenstein v. Fond du Lac, 28 Wis. 336; Superior v. Roe-
mer, 154 Wis. 345, 141 N. W. 250.
RGT
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University—Riparian Rights—Piers erected in navigable
lakes are private property of the owner of the uplands.

University of Wisconsin, as owner of property abutting
on lake shore, has right to erect piers and regulate their use;

August 27,1951.

A. W. Peterson, Vice President,
Business and Finance,

University of Wisconsin.

You ask whether the university of Wisconsin has the
legal right and authority to assign certain piers in lake
Mendota extending out from university owned property
for the specific use of a certain group of students and em
ployes, and if so, do they also have the right to keep un
authorized persons from making use of these facilities.
The university, as an owner of property abutting on a

navigable lake or stream is considered as a riparian owner.
37A Words and Phrases 474.

As a riparian owner the university is entitled to con
struct a wharf, dock or pier from its land to the navigable
portions of adjoining waters, 65 C. J. S. 164. The supreme
court of Wisconsin explains this right in the following
language: "The riparian owner also has the right to build
piers, harbors, wharves, booms, and similar structures in
aid of navigation, and such right is also one which is inci
dent to the ownership of the upland." Doemel v. Jantz,
(1923) 180 Wis. 225, 231.

It is well settled law that a wharf or pier lawfully erected
is private property of which the owner cannot be deprived
without compensation, even though erected on land belong
ing to the state, 45 C. J. 520.
The Wisconsin supreme court recognized the riparian

owners' right to protect their interests by legal action in
the case of Doemel v. Jantz, supra, citing with approval a
New Hampshire case saying "and the cases are numerous
among those cited where for infringing such rights [ripar
ian] actions of various kinds, including actions of eject
ment and trespass quare clausum fregit, have been main
tained by the riparian owners."
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Thus the university of Wisconsin as the owner of the
uplands upon which the piers it has erected abut, is in
vested with riparian rights which make it the owner and
proprietor of the piers, and as such owner it has the right
to designate who shall use the piers and to keep unauthor
ized persons oif of them,
RGT

VWT I

Public Assistance—Disabled Persons — Statutes — Con
struction—The amendment of sec. 49.61 (2) (a), Stats., by
ch. 595, Laws 1951, so as to eliminate the maximum age
limit, was not nullified by the repetition of the deleted words
by ch. 725, Laws 1951, where the failure to italicize the
words as provided in sec. 35.08 (2) and other circumstances
indicate that the repetition of the words in the later law
was due to inadvertence.

August 28, 1951.
John W. TRAMBurg, Director,

State Department of Public Welfare.

You ask whether aid under sec. 49.61, Stats., may be
granted to otherwise eligible persons who are more than
65 years of age, since the amendment of that section by
chs. 595 and 725, Laws 1951.

Subsec. (2) (a) of the 1949 statutes, relating to eligibil
ity requirements of applicants for aid, read: "Who is more
than 17 and less than 65 years of age."
Ch. 595, which was enacted from Bill 696, A., introduced

by the committee on rules, was approved July 6, 1951, and
published August 2. It amended the foregoing provision
by striking the words "and less than 65," so as to read:
"Who is more than 17 years of age."
The same subsection was further amended by ch. 725,

which was enacted from Bill 382, S., approved August 3
and published August 16. Bill 382, S., was introduced by
the legislative council without recommendation, and dealt
with various statutory provisions relating to public assist
ance. Sec. 28 of the bill provided:
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"49.61 (2) (a) of the statutes is amended to read:
"49.61 (2) (a) Who is more than i? 18 and less than 65

years of age;"

Appended below the provision was the following:

"Note: Raises age of eligibility to 18 years same as fed
eral act but retains 65 year limit which federal act does
not require."

Bill 382, S., in general followed the requirements of sec.
35.08 (2), which reads:

"(2) Except as otherwise provided in subsection (3) any
bill or resolution proposing an amendment to any existing
statute or to the constitution shall have matter to be stricken
out printed with a line drawn through the same and new
matter printed in italics. * * *"

The fact that the figure 18 is the only part of subsec.
(2) (a) which appears in italics in Bill 382, S., indicates
that the bill was not intended to effect any change or addi
tion to the provision except to change the minimum age
from 17 to 18. The words relating to the maximum age
were apparently quoted because they appeared in the 1949
statutes, without advertence to the amendment by ch. 595.

While it is true as a general proposition that a later
enactment in the same session supersedes an earlier one
(Schwenker v. Bekkedal, (1931) 204 Wis. 546, 236 N. W.
581), that rule will not prevail if a contrary legislative
intent is clearly manifested (Nordean v. Minneapolis, St. P.
& S. S. M. R. Co., (1912) 148 Wis. 627, 135 N. W. 150,
and State ex rel. Little Yellow Drain. Dist. v. Juneau
County, (1929) 199 Wis. 476, 227 N. W. 12).
A situation similar to the one here involved was before

the court in Svennes v. Village of West Salem, (1902) 114
Wis. 650, 91 N. W. 121. The statute there involved was
amended by striking certain words. The court said (pp.
652-653):

* * Two years afterwards that section was again
'amended by striking out the words "or town board," in
the third line of said section, and by inserting the word
"or" before the words "village board" next preceding, so
that said section when amended shall read as follows.' Ch.
121, Laws of 1901. Such recital was in compliance with
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Joint Rule No. 12 of the senate and assembly, which re
quired that 'every bill shall recite at length every section
which it proposes to amend, as such section will read if
amended as proposed.'
"The question recurs whether such mere recital had the

effect to re-enact the four words so expressly stricken out
two years before. Such amendment by its terms was ex
pressly limited to the third line of the section, whereas the
sentence in question commenced in the sixteenth line of the
section. There was manifestly no intention of changing the
last sentence of the section in any manner. By inadvertence,
there was a failure to recognize the fact that the four words
mentioned had been stricken out two years before. This
court has repeatedly held that such 'a mistake or omission
in such recital will not defeat the intention of the legisla
ture.' Custin V. Vwoqua, 67 Wis. 314, 30 N. W. 515; State
•r. Stillman, 81 Wis. 124, 51 N. W. 260. Such clerical error
in the recital of the section as amended must therefore 'be
disregarded, and effect given only to the amendment speci
fied.' * *

In that case, the intent of the legislature not to amend
the law so as to re-enact the repeated words was shown by
its failure to provide expressly for the addition of such
words. Here it is shown by the failure to italicize the words
pursuant to sec. 35.08 (2).
See, also, State v. Stillman, (1892) 81 Wis. 124, 51 N. W.

260.

Ch. 595, by which the maximum age limit of 65 was
deleted, was enacted for that sole purpose, and so there can
be no question of the legislative intent to accomplish that
end. The later ch. 725 dealt with many sections, so that an
inadvertence as to one provision was more readily possible.
Both the fact that the bill was introduced without recom
mendation, and the note to sec. 28 of Bill 382, S., appear
to negate an intent to change the existing law relating to
the maximum age limit. The repetition of the previously
deleted words was probably due to the fact that the con
tent was copied from the statutes of 1949 without advert
ence to ch. 595, which had not yet been published nor even
approved by the governor when the legislature took final
action on ch. 725 on June 11, 1951.

I believe that the rule of the Svennes case, supra, is ap
propriate to the situation you report,
BL
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Adoption—Under sec. 322.01 (1), Stats., a county court
would not have jurisdiction to entertain a petition for adop
tion by persons who are legal residents of another state and
who are present in this state because the husband is sta
tioned here for military service, where the child to be
adopted is not related to the petitioner.

August 29, 1951.

John W. TRAMBURG, Director,

State Department of Public Welfare.

You have asked whether the county court of M county
would have jurisdiction over adoption proceedings in a case
where the adoptive parents are both legal residents of an
other state but have been in Wisconsin for a year while
the husband has been stationed here in the service of the

United States army. You state that the child whom they
seek to adopt is not related to either.

The opinion was given in 33 0. A. G. 57 that an adoption
order entered by the court of a county in which the pros
pective parents do not reside would probably be invalid and
subject to attack in collateral proceedings at any time. As
pointed out in that case the Wisconsin courts have held that

adoption proceedings are wholly statutory and that the stat
utory prerequisites must be strictly followed to authorize
a court to act.

There are some states in which statutory residence re
quirements are construed as directory rather than man
datory ; but since there is no decision to that effect in Wis
consin, it is probable that Wisconsin would follow the
majority rule under which legal residence, or domicile, in
a state is necessary to confer jurisdiction under a statute
requiring residence. See 1 Am. Jur. 636, Supp., and note
in 170 A. L. R. 406.

Sec. 322.01 (1) authorizes a petition for adoption only
in the court of the residence of the petitioner, except in cases
where the person to be adopted is related to the petitioner.
Art. Ill, sec. 5, of the Wisconsin constitution provides: "No
soldier, seaman or marine in the army or navy of the United
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States shall be deemed a resident of this state in consequence
of being stationed within the same." See also sec. 6.51 (1)
of the statutes.

BL

Bureau of Engineering—Appropriations and Expendi
tures—State Office Building—There are no provisions in
ch. 486, Laws 1929, chs. 115 and 385, Laws 1931, ch. 120,
Laws 1937, chs. 54 and 223, Laws 1939, ch. 293, Laws 1943,
ch. 449, Laws 1945, chs. 454 and 496, Laws 1949, which
authorize the bureau of engineering to construct or pay for
a $40,000 penthouse on top of the state office building.

August 31, 1951.
Charles A. Haleert,

State Chief Engineer.

You state that the bureau of engineering has under con
sideration an improvement to be constructed on the roof
of the sixth story area of the state office building. This im
provement in the nature of a penthouse will provide some
3,000 squai'e feet of office space. Our attention has been
directed to several different appropriation statutes and you
inquire whether any one of these may be used for the above
purpose.

In order to fully understand the particular appropriation
statutes about which you have inquired, reference is here
made to a number of legislative provisions which throw
light on the over-all intent and pattern of the state office
building project as it has developed and evolved over the
years. Among the statutes which are, or may be, involved
directly or indirectly are ch. 486, Laws 1929, chs. 115 and
385, Laws 1931, ch. 120, Laws 1937, chs. 54 and 223, Laws
1939, ch. 293, Laws 1943, ch. 449, Laws 1945, and chs. 454
and 496, Laws 1949.
Ch. 486, Laws 1929, among other things created a state

office building commission and appropriated to that com
mission from the state insurance fund the sum of $200,000
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on September 1, 1929 and the sum of $400,000 on July 1,
1930 for the purchase of the site, the construction and
equipment of the state office building, necessary tunnels
to connect said building with the capitol lighting system
and all other expenses necessarily incident to the erection
of the state office building. This chapter also provided for
the preparation of plans and specifications by the state
architect under the direction of the commission and with

the approval of the governor. Moreover, there was appro
priated by this chapter the sum of $48,145.55 annually
from the general fund to the insurance fund for 20 years
beginning July 1, 1931, so as to amortize the $600,000
above mentioned in a 20-year period with interest at 5 per
cent per annum.

Ch. 115, Laws 1931, appropriated from the general fund
to the state office building commission $37,980 to complete
the wing of the state office building then under construc
tion, this amount representing the cost of the tunnel con
necting the state office building with the state capitol.
Ch. 385, Laws 1931, appropriated from the state insur

ance fund to the general fund $37,980 to replenish that
fund for the appropriation made by ch. 115, Laws 1931.
Ch. 385, Laws 1931, also provided that upon payment of the
$37,980 to the general fund the secretary of state should
convey to the commissioner of insurance the state office

building and the Wisconsin orthopedic hospital for childi*en,
together with the sites on which such buildings were lo
cated, the same to be held in trust by the commissioner as
an asset of the state insurance fund. All income from rental

of said buildings was to be paid into the state insurance
fund and there was appropriated from the state insurance
fund to the state office building commission on July 1, 1931
the sum of $70,625, and on July 1, 1932 a like sum for the
granite needed to complete the central or tower portion of
the state office building in accordance with the design pre
pared by the state architect. There was also appropriated
from the state insurance fund to the state office building
commission the sum of $40,000 for the completion of the
plans and specifications of the state office building accord
ing to the design prepared by the state architect. Finally,
ch. 385, Laws 1931, provided that all appropriations made
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to the state office building commission should be deemed
nonlapsible and balances therein at the close of any fiscal
year should remain available for the completion of the state
office building.
Ch. 120, Laws 1937, provided in part that $400,000 be

appropriated from the state insurance fund to the state
office building commission on July 1,1937 and a like amount
on July 1, 1938 for the construction and equipment of the
connecting corridor and the central portion, eleven stories
in height, of the state office building, and for all other ex
penses necessarily incident to the erection of said addition
in accordance with the plans theretofore approved, or as
they might be thereafter changed by the state office build
ing commission with the approval of the governor. No part
of this appropriation was to be available until federal funds
equal to 45 per cent of the costs should be irrevocably allo
cated to the state. Plans for the addition were to be pre
pared by the state architect under the direction of the com
mission and the commission was authorized to fix an annual

rental for the building adequate to amortize the appropri
ation in a period of not to exceed 20 years with interest
at the rate of 3 per cent per annum.

Ch. 54, Laws 1939 appropriated from the state insur
ance fund to the state office building commission $2,607 for
the purpose of reimbursing the general fund for a like
amount appropriated therefrom by order of the emergency
board on April 1, 1938 to the prison industries fund of the
board of control as an advance on the granite account, and
there was appropriated from the state insurance fund to
the state office building commission $200,000 to supplement
the appropriation made by ch. 120, Laws 1937, for the
construction and equipment of the state office building and
to reimburse the general fund for a like amount appropri
ated therefrom by order of the emergency board on Sep
tember 3, 1938. Ch. 54, Laws 1939, also appropriated from
the state insurance fund to the state office building com
mission the sum of $50,000 for granite to be furnished
by the state board of control and needed to complete the
unit of the state office building then under construction.
Ch. 223, Laws 1939 repealed the provisions of ch. 385,

Laws 1931, providing that all income from rental of the
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state office building should be paid into the state insurance
fund and repealed the provisions of ch. 120, Laws 1937 re
lating to the fixing of annual rental from the building at
an amount to amortize the cost over a period of not to ex
ceed 20 years. Also portions of ch. 486, Laws 1929, and ch.
120, Laws 1937 were amended. So far as material here,
these amendments made building appropriations available
for the construction of the building "and equipment," the
word "equipment" being added to the original language.
Also this chapter added to the powers of the commission
by providing that it might "contract for such incidental
services in the operation of the office building, and under
such terms and conditions, as it may -deem proper and to
the best interests of the state." Moreover, this chapter au

thorized the commission to determine and fix an annual

rental for the state office building sufficient to cover "neces
sary administration, operation, repair and maintenance ex

pense and miscellaneous capital expenditures" and amortize
and reimburse the state insurance fund in a period not to
exceed 20 years with interest at the rate of 3 per cent per
annum.

Ch. 293, Laws 1943, provided that all construction or
equipment balances accruing under ch. 385, Laws 1931, ch.
120, Laws 1937, and ch. 54, Laws 1939, be reappropriated
as a nonlapsible appropriation to the state office building

commission to be applied toward the completion and equip
ment of the state office building project "in accordance with
the original design and intent." Provision was also made
for amortization of any used portion of this or subsequent

appropriations over a period, of not to exceed 20 years with
interest at 3 per cent per annum.

Ch. 449, Laws 1945, amended ch. 293, Laws 1948, by
adding to the purpose of completion and equipment of the
state office building project in accordance with the original
design and intent the words "and such incidental services
in connection with the completion of the state office build
ing project as the commission may deem proper and for
the best interest of the state and for which it may contract
with the approval of the governor."
Ch. 454, Laws 1949, transferred the functions of the state

office building commission to the bureau of engineering and
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abolished tlie commission. This chapter also provided that
all appropriation balances credited to the state office build
ing commission should be transferred and credited on July
1, 1949 to the bureau of engineeinng to be used for the
same purposes for which the appropriations were made.

Ch. 496, Laws 1949 made a $40,000 appropriation to the
bureau of engineering on July 1, 1949 for the remodeling

and improvement of the interior of the state office building.
Specifically you have inquired whether any portion of

the following funds may be used to finance construction
of the penthouse project:

1. The $138,373.17 balance reappropriated by ch. 293,
Laws 1943, as amended by ch. 449, Laws 1945.

2. Receipts from rentals fixed by the commission pur

suant to ch. 223, Laws 1939.
3. The $40,000 appropriated by ch. 496, Laws 1949.

The appropriation made by ch. 293, Laws 1943, as
amended by ch. 449, Laws 1945, is for "the completion and
equipment of the state office building project in accordance
with the original design and intent and such incidental serv
ices in connection with the completion of the state office
building project as the commission may deem proper and
for the best interest of the state."

While, no doubt, the state office building embodies many

variations from "the original design and intent," since
such minor changes in design are more or less inevitable

in the construction of a large building, we are not informed
that any of the plans submitted to the commission or gov
ernor at any time contained any provision for a penthouse,
which constitutes a fairly substantial change in the exterior
design of the building. It is our opinion that unless it can
be shown that something in the nature of a penthouse was
contained in "the original design and intent" of the building
project, no such addition may now be constructed out of the
appropriation made for "the completion and equipment"
of the building. It might also be added at this point that
the state office building as now constructed has presumably
been completed in accordance with the original design and
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intent except for the ultimate addition of a further wing
to the building. In other words, the penthouse idea is purely
an afterthought to be added on to a unit of the building
which is now complete for all practical intents and purposes.
An integral part of the building itself could hardly be

considered as "equipment" or as "incidental services" for
which the commission was authorized to contract. Words

and phrases used in the statutes are to be construed and
understood according to the common and approved usage
of the language; but technical words and phrases and such
others as may have acquired a peculiar and appropriate
meaning in the law shall be construed and understood ac
cording to such peculiar and appropriate meaning. Sec.
370.01 (1), Stats.
The words here in question do not appear to have been

used in any peculiar or technical sense and we can find
nothing in the common and approved meaning of such
words sufficiently broad to encompass the project contem
plated so far as the language of ch. 449, Laws 1945 is
concerned.

II

The rentals which the commission is authorized and di

rected to fix under ch. 223, Laws 1939, are for necessary
administration, operation, repair and maintenance, miscel
laneous capital expenditures and amortization.
The words "miscellaneous capital expenditures" perhaps

come closest to constituting the necessary authorization of
any of the three possibilities you have suggested, yet an
authorization to make a "capital expenditure" does not in
and of itself authorize the construction of an addition to

a building otherwise specifically provided for by law. More
over, it must be remembered that the appropriation for this
item would come out of rentals and it appears to be the
intent of the statutory provision relating to the rent fixing
powers of the commission to have such rentals fixed at an

amount adequate to carry the project but not to build up
a surplus for the purpose of constructing additional office
space in or on the building for future tenants at the expense
of the departments now paying rent for occupying space in
the building. There must be considered also in this connec-
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tion the statutory authority of the commission as well as the
scope of the appropriations made to it. In other words, the
committee must have both the authority and the money to
build the addition. So far as we can see the statutory pro

visions hereinbefore discussed fall short of meeting this
test.

Ill

Lastly, the appropriation made by ch. 496, Laws 1949,
of $40,000 for the remodeling and improvement of "the
interior of the state office building" needs but little, if any,
comment. To use money appropriated for remodeling and
improvement of the interior to build an addition to the
exterior involves a contradiction of terms manifest on its

face. Appropriation statutes are strictly construed but even
under the most liberal interpretation the word "interior"
cannot be extended to cover "exterior."

It is therefore concluded that none of the statutes herein

discussed are sufficiently broad to authorize the bureau of
engineering to construct and pay for a $40,000 penthouse
on the top of the state office building.
WHR

Savings and Loan Associxitions—Dividend Waivers—
Wisconsin savings and loan association has a legal right
to accept dividend waivers on any class of shares.

August 31, 1951.

Robert C. Schissler, Commissioner,
Savings and Loan Department.

You have asked for an opinion whether or not Wisconsin
savings and loan associations have a legal right to accept
dividend waivers on any class of shares other than mort

gage pledged shares.
For the purposes of this question, shares issued by Wis

consin building and loan associations may be classified into
three groups. These are: (1) Paid-up shares, unpledged,
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(2) instalment shares, unpledged, and (3) instalment
shares, pledged as collateral security for the repayment of
a mortgage either under the dividend waiver mortgage
plan or under a share account sinking fund mortgage plan.
Your question relates only to the first two classes of

shares.

The statutes of the state of Wisconsin have at no time

either prior to or after the extensive' revision thereof by
ch. 22, Laws 1949, contained any prohibition against the
acceptance of dividend waivers by savings and loan asso
ciations. The purpose of such dividend waivers is to allow
the association to accept subscriptions to its capital shares
at times when it is uncertain whether or not the associa

tion will be able to pay its full dividend rates on such shares.
Since the acceptance of such waivers is not expressly

prohibited, we may then inquire whether or not power to
accept such waivers is reasonably implied from the grant
of power to conduct a savings and loan business. It is estab
lished law that we may look to the history of the savings
and loan business and to the administrative interpretations
of the statute by the controlling state authorities, including
the regulatory commissions and the attorney general.
In an official opinion issued almost 20 years ago, the attor

ney general stated at 20 0. A. G. 1071, 1072:

"For many years, with the knowledge and sanction of the
commissioner of banking, a great number of building and
loan associations in this state have been issuing paid-up
stock with a waiver of dividends over a stated percentage.
This practical construction is entitled to great weight
(Marinette, T. & W. R. Co. v. Railroad Comm., 195 Wis^.
462; State ex rcl. State Asso. of Y. M. C. A. v. Richardson,
197 Wis. 390) and until the question has been passed upon
by the courts it must be held that the practice of accepting
dividend waivers from the holders of paid-up stock is legal.
There is no difference in corporate rights between the hold
ers of paid-up stock and instalment stock; and if it is law
ful for one class of stockholders to sign waivers, it must
likewise be lawful for other classes of stockholders."

At no time since the issuance of this opinion has the com
missioner of banking, or his successors, the banking com
mission and the commissioner of savings and loan associa
tions, taken any action to prohibit the acceptance of divi-
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(lend waiver agreements. And at no time has the legislature
taken any action to reverse the interpretation of the con
trolling statutes by the attorney general. In the absence of
any other evidence bearing upon legislative intent, it would
appear that this administrative construction is controlling.
Edwards's Lessee v. Darby, 12 Wheat. 206; U. S. v. Moore,
(1877) 95 U. S. 760; State ex rel. Owen v. Donald, 160 Wis.
21; Mauel v. Wisconsin Automobile Ins. Co., Ltd., 211 Wis.
230; 39 0. A. G. 95, 98, 99.
The foregoing considerations are reinforced by the fact

that in the revision of the statutes in 1949 the legislature
not only failed to enact any prohibition against dividend
waiver agreements, but enacted the present sec. 215.34 (6),
which reads:

"The rate of dividend declared upon paid-up shares shall
not exceed the rate declared at the same time upon instal
ment savings shares."

The wording of this statute contains a clear implication
that the rates upon paid-up shares could be lower than the
rate upon instalment savings shares. Further, sec. 215.01
(9) recognizes that a shareholder may waive all dividends
and pledge them as collateral security for the repayment
of a dividend waiver mortgage loan.
In light of the long established practice, and the former

opinion of the attorney general, it is felt that the legisla
ture would have specifically prohibited the practice of giv
ing dividend waivers on classes of shares other than mort

gage pledged shares if it considered that the practice was
illegal or undesirable. Since the legislature has failed to
establish such a rule, it clearly cannot be established by
any opinion from this office.
RGT
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Taxation—Exemption—Teachers Colleges—Board of Re
gents—Potvers—Board of regents of normal schools is not
authorized by sec. 37.02 (1), Stats., or otherwise, to pro
vide for curbs and gutters on state-owned property border
ing city streets, and such property is exempt from special
taxes or assessments where such improvements are fur
nished by the city.

September 5, 1951.

Eugene R. MCPhee, Director,
Board of Regents of Normal Schools.

You inform us that the city of La Crosse has requested

the board of regents of normal schools to construct curbs
and gutters on state-owned property at the Wisconsin state
college in La Crosse and you inquire if the board has au
thority to do this. It is assumed in answering your inquiry
that such improvements would border on a city street.
In 1910 0. A. G. 717, a somewhat similar situation was

considered and this office concluded that the regents of the
university of Wisconsin had no express authority to macad
amize streets surrounding university property or to pay
for the same if done by the city, and it was further con
cluded that the city had no right to tax the state for such
work since the statutes exempted state-owned property from
special taxes or assessments for local improvements.
The statutory situation presented here is substantially

the same. Sec. 62.16 (1) provides:

"(1) Definitions. The word 'street' as used in this sec
tion shall include 'court' and 'alley.' The phrase 'to improve'
when used in connection with street paving or work shall
include 'to level grade, regrade, gravel, regravel, macada
mize, pave and repave with asphalt, concrete, brick, stone,
wood or other material or to improve in any other manner,
and also the construction of a permanent curb or gutter,
or both,' and the words 'street improvement' shall include
any such work."

Sec. 62.16 (7) (a) provides:
ft

"(7) Special Assessment, (a) Exemption. No lot or
parcel of land in any city shall be exempted from the pay
ment of its portion of any tax for the impi'ovement of



282 Opinions of the Attorney General

streets or the building or repairing of sidewalks upon which
such lots or parcels of land may border, excepting only
property belonging to the United States or this state."

Sec. 37.02 (1), among other things, provides in substance
that the board of regents of normal schools shall possess
all the powers necessary or convenient to accomplish the
objects and perform the duties prescribed by law.
As above indicated there is no general duty on the part

of the state to provide curbs and gutters for state-owned
property, and in fact the inference is quite to the contrary
under the provisions of sec. 62.16 (7) (a). Consequently
it would appear that the furnishing of the improvements
in question would not fall within the purview of the power
"to accomplish the objects and perform the duties pre
scribed by law," and there being no specific statute or appro
priation covering the subject, it must be concluded that
the normal school regents are without authority to comply
with the request.
WHR

Criminal Law—Lotteries—Radio program known as
"Dan the Dollar Man" or "Dollar Derby," described in the
opinion, is a lottery in violation of sec. 348.01, Stats., not
withstanding the amendment of said section by ch. 463,
Laws 1951.

September 5, 1951.
Donald E. Reiland,

District Attorney,
Wood County.

You have requested an opinion. relating to the legality
of a radio prize program in the light of ch. 463, Laws 1951.
The general question of the effect of that amendment to the
lottery statute is discussed in an opinion to Mr. Joseph E.
Tierney, deputy district attorney of Milwaukee county, a
copy of which I enclose.

The program which you have submitted for considera
tion is known as "Dan the Dollar Man" or the "Dollar
Derby." It is described as follows:
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"Everyone can play 'Dollar Derby.' All the listener needs
is a dollar bill. A dollar bill that the listener does not need
to part with and the more dollar bills the listener has the
greater his opportunity for winning. Folks who win do not
necessarily have to listen to the radio to win. Friends or
relatives can tell them about the number which has been
announced, for Dan the dollar man reads a different com
bination of letters and numbers every hour on the hour of
the radio station's sixteen hour broadcasting day. If the
letters and numbers that he reads match exactly the letters
and numbers on any dollar bill held by any listener or party
in the station's listening area, that party wins $100. The
only requirement is that this party brings that dollar bill
to the radio station for identification purposes within
twenty-four hours after the combination of letters and num
bers has been announced. Several times each week Dan the
dollar man will make personal appearances at the various
places of business sponsoring "Dollar Derby." Dan will
bring several hundred dollars worth of one dollar bills
with him, and he invites the radio station listeners to bring
their dollar bills to him at the station he is visiting to be
exchanged for his dollar bills. Then the place of business
and the radio station will guarantee that within a specified
number of days, a combination of letters and numbers will
be announced on the radio station that match the combina
tion of letters and numbers found on one of the dollar bills
he has given out in exchange in his station visit. Dan the
Dollar Man will visit every sponsor's place of business every
day and exchange five of his dollar bills for five from the
sponsor's cash register. The radio listeners are told about
this and are encouraged to shop at stores sponsoring "Dol
lar Derby" because they might get one of Dan's dollars
in exchange, and, at least each thirty days one of the com
binations of letters and numbers will be identical to those
found on one of the dollar bills left by Dan in one of the
places of business sponsoring the 'Dollar Derby.' Before the
promotion catches fire, it may be necessary to force win
ners. This will be done by reading only the first three or
four letters and numbers in a combination. Then the lis
tener will be given the opportunity to win the $100 prize
if he has a dollar bill with the first three or four letters
on it exactly as it was announced on the air. Winners can
be forced by enhancing the numerical possibilities to win,
simply by cutting down the number of letters and numbers
needed on the listener's dollar bills. Also, the radio station
can control the number of winners, simply by announcing
combinations of letters and numbers that appear on dollar
bills in its possession. On this plan, the radio station will
be advised, 'We are offering to any winner $11,200 every
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week.'—Sixteen combinations will be announced daily seven
days per week, each combination being a potential $100
winner."

Applying the principles stated in the opinion referred to
above, the foregoing program is in violation of the lottery
statute, sec. 348.01, notwithstanding the 1951 amendment.
Clearly an inducement is held out to prospective partici
pants to visit the places of business of the sponsors and
to make purchases in hopes of obtaining in change a dollar
bill which will contain a winning number. To this extent
participation "involves * * * the payment of money." But
in any event it is designed to increase traffic in the stores
of the sponsors, which is a consideration under the case of
State ex rel. Regez v. Blumer, (1940) 236 Wis. 129.
WAP

Criminal Law—Lotteries—Ch. 463, Laws 1951, amend
ing sec. 348.01, Stats., does not legalize lotteries conducted
in part via radio or television, but merely provides that lis
tening to and watching radio and television shows, and
doing such minor incidental things as answering a telephone
or making a telephone call, shall not be regarded as con
sideration. "Lucky Social Security Numbers" program is
still a lottery because winning numbers are posted in spon
sor's places of business.

September 5, 1951.
Joseph E. Tierney,

Deputy District Attorney,
Milwaukee County.

You have requested an opinion with reference to the
legality of a radio prize program in the light of ch. 463,
Laws 1951, which amends the Wisconsin lottery statute,
sec. 348.01. The program is known as "Lucky Social Secur
ity Numbers" and operates substantially as follows:
A radio station broadcasts daily one or more numbers of

9 digits or less. Within 24 hours any person holding a social
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security card on which the broadcast numbers occur in the
proper sequence may establish that fact and thus become

eligible to answer a so-called "quiz question" such as, "How
high is the Empire State Building?" If he is able to answer
the question correctly he wins a prize of $100 in cash, but
if his answer is incorrect he will receive two free tickets

to the Telenews theater or $1 in cash. The program is spon
sored by a manufacturer of electrical appliances. In addi
tion to having the numbers broadcast over the radio station,
the sponsor exhibits the numbers in the windows of appli
ance dealers who sell its product.
Under former opinions of this office, such a program

would be a lottery. See for example 39 0. A. G. 374. How
ever, by ch. 463, Laws 1951, the legislature has added the
following language to sec. 348.01, Stats.:

"In order for a radio or television show or program to
be held in violation of this section it shall be necessary
to show that consideration involves either the payment of
money, or requires an expenditure of substantial effort or
time. Mere technical contract consideration shall not be
sufficient. Listening to a radio, or listening to and watching
a television show shall not be deemed consideration given
or received."

The question raised by your request for opinion involves
the construction of the foregoing amendment to the lottery
law. This amendment is in the nature of a proviso and is
therefore subject to the rule of strict construction. 2 Suther
land, Statutory Construction (3rd Ed.) §4933.
The amendment is subject to the rule of strict construc

tion for another reason. Art. IV, sec. 24 of the Wisconsin
constitution provides in part as follows: "The legislature
shall never authorize any lottery." Within recent years the
Wisconsin supreme court has said that this section is "a
strong declaration of the public policy of this state" (State
ex rel. Trampe v. Multerer, (1940) 234 Wis. 50, 56), and
that "the operation of lotteries is impliedly prohibited by
the constitution" (State ex rel. Cowie v. La Crosse Theaters
Co., (1939) 232 Wis. 153, 159-160). See also, State ex rel.
Regez v. Blumer, (1940) 236 Wis. 129, 131.
The 1951 amendment to the lottery statute, relating to

radio and television programs, must be presumed consti-
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tutional, but the foregoing authorities indicate that caution
must be observed not to give it such a broad construction
as to bring it clearly into conflict with the constitutional
provision above quoted. The rule is well established, "that
if a law is open to two constructions, that construction
which will save it from condemnation will be adopted in

preference to one which renders it unconstitutional." Peti
tion of Breidenhach, (1934) 214 Wis. 54, 62, and cases
there cited.

Bearing in mind this rule of construction, it is my opin
ion that the statute must be very narrowly construed, tak
ing care to avoid any construction which would bring it
into conflict with decided cases. I am therefore of the opin
ion that the sole effect of the statute is to provide that it
shall not be deemed a consideration given or received that
the participant listens to his radio or watches a television
program, or does certain minor things directly connected
with the radio program such as answering the telephone
or placing a telephone call. It should be emphasized that
this statute does not authorize the promoter to obtain other
consideration directly connected with his business. For ex
ample, any requirement that the participant visit the place
of business of the sponsor, either to register or to obtain
entry blanks or the like, would be consideration within the
meaning of State ex rel. Regez v. Blumer, above cited. Such
a scheme could not be saved from condemnation as a lottery

merely because some portion of the promotion is conducted
via radio or television.

The Lucky Social Security Numbers program as de
scribed above includes a feature whereby the winning num
bers are posted in the windows of appliance stores dealing
in the product of the sponsor. Such a scheme, standing
alone, would clearly be a lottery. See 39 0. A. G. 185. The
fact that the winning numbers are also broadcast over the
radio cannot legalize the feature of having winning num
bers posted in the windows. The Lucky Social Security
Numbers program would be within the amendment to the
statute if it were limited to announcing the winning num
bers over the air and requiring winners to telephone the
station to establish their claims to prizes. But so long as
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the numbers are also posted in the windows of appliance
dealers as aforesaid, the scheme is illegal and is not affected
by the amendment to the statute.
WAP

Municipalities—Bonds—Construction of a county court
house under sec. 67.04 (1) (a), Stats., is a different munic
ipal purpose than the construction of a joint county-city
building under sec. 67.04 (1) (q). The proceeds of bonds
issued and sold by a municipality for one purpose may not
be validly diverted to other purposes or uses.

September 5, 1951.
Robert C. Altman,

District Attorney,
Marathon County.

You inquire whether funds derived from the sale of bonds
issued for the purpose of constructing a county courthouse
under the provisions of sec. 67.04 (1) (a). Stats., may
be used to construct a joint county-city building under the
provisions of sec. 67.04 (1) (q).
You state that Marathon county floated a bond issue ap

proximately 5 years ago under sec. 67.04 (1) (a) for the
purpose of constructing a courthouse, and that there is now
under consideration a proposal to construct a joint county-
city building instead of a separate courthouse.
Your inquiry may be broken down into two separate

questions: (1) Is the purpose of constructing a county
courthouse under sec. 67.04 (1) (a) a different purpose
than the construction of a joint county-city building under
the provisions of sec. 67.04 (1) (q) ? (2) Does the county
board have the right to divert funds raised by the sale
of a bond issue for a particular purpose in order to carry
out a different purpose?
Under the prior opinions of this office it appears settled

that prior to the creation of sec. 67.04 (1) (q) by ch. 395,
Laws 1989, a county had no authority to engage in the con-
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struction of a joint county-city building. In 24 0. A. G. 457
it was stated that sec. 67.04 (1) (a) as it existed in the
statutes of 1933 furnished no authority to the county to bor
row money to construct a joint county normal school build
ing. Thereafter this section was amended by ch. 321, Laws
1935, to provide authority for the county to engage in the
construction of a joint county normal school building. In
27 0. A. G. 483 it was definitely stated that under the
statutes as they existed at that time, 1938, sec. 67.04 (1)
(a) did not authorize the county to construct a joint county-

city building. Thereafter, as indicated above, the statutes
were again amended by the enactment of sec. 67.04 (1)
(q) to create specific authority to engage in the construc

tion of a joint county-city building. We feel that the fore
going opinions established clearly that the construction of
buildings under 67.04 (1) (a) does not constitute the same
purpose as the construction of buildings under (1) (q),
and hence the question remains, whether the funds raised
for one purpose may be diverted and expended under a
different statutory purpose.

It is my opinion that the funds cannot be so diverted. In
15 McQuillin, Municipal Corporations 598 (3rd Ed.) the
rule is stated:

"The proceeds of bonds sold by a municipality, including
premiums obtained by the sale of bonds, must be applied
to the purposes for which the bonds were issued and sold
* * * and, unless so provided by statute, such funds may
not be validly diverted to other purposes or uses. * * *"

In Litchfield v. Bridgeport, (1925) 103 Conn. 565,131 A.
560, it was held that the proceeds of bonds issued to im
prove streets of a designated kind could not be used to
improve streets of different kinds than that prescribed in
the bond resolution.

In Young v. Bossier City, (1923) 154 La. 625, 98 So. 45,
it was held that proceeds of bonds issued for a system of
waterworks could not be used to extend that system with
another waterworks outside the city.
In the case of Levinthal v. City of Covington, (1932) 49

S. W. 2d 574, the court stated that all authorities seemed



Opinions of the Attorney General 289

to agree that a fund created by the sale of bonds for one
purpose cannot be appropriated for another purpose.
The Wisconsin statutes, far from containing an authori

zation for the diversion of monies from one fund to another,
contain specific prohibitions against such diversion. Under
the provisions of sec. 67.10 (3) it is provided that borrowed
money shall be entered in an account separate and distinct
from all other funds, and disbursements charged thereto
only for the purpose for which it was borrowed. In sec.
67.11 (1) which provides for the sinking fund for the re
tirement of a bond issue, it is provided that all monies accru
ing to the borrowed money fund prescribed by sec. 67.10
(8), and which are not needed for the purpose for which
the money was borrowed, must be paid into the sinking
fund, and under sec. 67.11 (4) it is provided "money shall
not be withdrawn from a sinking fund and appropriated to
any purpose whatever other than the purpose for which
the fund was instituted until that purpose has been accom
plished."

Accordingly on the basis of the foregoing authorities and
the statutes, it is my opinion that the sums raised for the
construction of a courthouse which were entered in a spe
cial account in accordance with the provisions of sec. 67.10
(3) must be expended for the purpose of constructing a
courthouse, and that if for any reason such courthouse is
not constructed, the entire sum will fall into a sinking fund
under the provisions of sec. 67.11 (1) and must be used
to repay the bonds which were initially issued to raise the
fund.

RGT
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Pharmacy—Licenses and Permits—Drug store permits
under sec. 151.02 (9), Stats., are to be issued to applicants
whose premises and equipment qualify under the provisions
of sec. 151.02 (10), and provided that the drug business
at all times is under the separate management of a regis
tered pharmacist. The ownership of the store is immaterial,
as is the fact that other lines of business are conducted in

connection therewith by non-pharmacists.

September 7, 1951.
Sylvester H. Dretzka, Secretary,

State Board of Pharmacy.

You state that the board has a request from the propri
etor of a proposed grocery supermarket for a permit under
sec. 151.02 (9) to operate a drug department in said store,
and you have inquired whether a permit may properly be
issued for such an establishment.

In connection with this inquiry you direct our attention
to the fact that in the past permits for drug departments
have been issued by the board to several of Milwaukee's
large department stores but that the present members of
the pharmacy board are inclined to re-examine this policy
in view of the fact that there may be a serious question
as to whether a drug department in a mercantile estab
lishment may properly be deemed to constitute a "drug
store, pharmacy, apothecary shop, or any similar place of
business" within the meaning of sec. 151.02 (9).
You state that this language certainly does not contem

plate merely a counter sandwiched in between a potato bin
and the coffee grinding department, and that a counter in
a grocery store which might have to yield its location to
the exigencies of space during the watermelon season can
not inspire the respect for drugs which the public health
and safety require. Also the fact that a drug permit facili
tates obtaining privileges for the sale of liquor adds to the
board's apprehension of the eagerness of mercantile estab
lishments to have drug sales as a sideline.
As further indicative of the word "store" being limited

in sec. 151.02 (9) to a separate store building, you point
to the language of this section to the effect that the place is
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not to be opened or kept open for the transaction of busi
ness until it has been registered and a permit has been
issued by the board, as well as the fact that the statute pro
vides that the permit "shall be conspicuously displayed in
a front window or door of such place of business." Also this
section provides that "only places in charge of a registered
pharmacist and holding a permit as a pharmacy may use
the title 'pharmacy,' 'pharmacist,' 'apothecary' or 'drug
store,' or use customary titles, symbols or insignia and each
must be under the separate management of a registered
pharmacist * * * but nothing contained in this section shall
prevent a person from owning and conducting more than
one pharmacy; provided, each be under the separate super
vision of a registered pharmacist."

Attention is also directed to the language of sec. 151.02
(10) which reads:

"(10) Every pharmacy shall be equipped with proper
pharmaceutical utensils so that compounding of prescrip
tions and dispensing of medicaments can be properly per
formed. The Wisconsin board of pharmacy, with the advice
and consent of the faculty of the university of Wisconsin
school of pharmacy, shall prescribe the minimum stand
ards of such professional and technical equipment, which
shall include copies of the latest revisions of the United
States Pharmacopoeia and the National Formulary and any
supplement to either of them. No permit shall be issued or
continued for the conduct of a pharmacy unless the pro
visions of this subsection have been complied with. No per
mit shall be issued or continued for the conduct of a phar
macy unless the premises of such pharmacy be equipped
with proper sanitary appliances and kept in a clean and
orderly manner. There shall be kept in every pharmacy
a suitable book or file, in which every prescription com
pounded or dispensed shall be preserved for a period of not
less than five years."

Lastly you mention the fact that drug stores are charged
with responsibility of distributing dangerous and narcotic
drugs and point out that even when the front door of the
supermarket is locked, the premises are still open to many
members of the public such as employes and deliverymen
who are restocking supplies during closed hours, as well as
cleaning people, none of whom may be employed by the
registered pharmacist in charge of the department, and
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that it would therefore be practically impossible to close
a drug counter in the sense that a separate drug store may
be closed and locked.

The question you have raised is a serious one and it may
well be that a ready solution cannot be suggested to cover
in advance all possible factual situations which may be
presented to the board from time to time. Some general
observations, however, can be stated.
In the first place the question of ownership appears to

be immaterial. The statutes provide that a "person" may
own and operate several pharmacies so long as each is
under the supervision of a registered pharmacist. The word
"person" when used in the statutes includes corporations.
Sec. 370.01 (12). And a statute confining ownership of
drug stores to registered pharmacists is clearly unconsti
tutional as violating the due process clause of the fourteenth
amendment to the federal constitution. 17 Am. Jur., Drugs
and Druggists, §8, p. 845; Louis K. Liggett Co, v. Baldridge,
278 U. S. 105, 73 L. ed. 204, 49 S. Ct. 57.
In 28 0. A. G. 395 this office concluded that except for

short absences which may be reasonably necessary in the
case of the registered pharmacist in charge, an establish
ment using the title "pharmacy," "drug store," "pharma
cist," or "apothecary" may not, in view of the provisions
of sec. 151.02 (9), be kept open in the absence of the reg
istered pharmacist, even for the serving of meals and the
sale of other commodities and regardless of the fact that
the drugs are kept in a separate room and locked when
the pharmacist is not present. In the particular instance
which led to the issuance of the above opinion it appeared
that a restaurant owner, who was not licensed as a phar
macist, had made application for a permit to conduct a
pharmacy in a separate room in his establishment. He pro
posed to hire one licensed pharmacist, who would be in
attendance from 7 a. m. to 9:30 p. m., after which no drugs
would be sold, although the remainder of the establishment,
including the restaurant and space used for sale of pro
prietary medicines, wofllld be open from 7 a. m. to 2 p. m.,
leaving a period of 41/2 hours daily during which time there
would be no licensed pharmacist on the premises.
In the above opinion we stated at p. 396:
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"We assume that in the case you mention the title 'drug
store' or 'pharmacy' or some similar designation is ear
ned on the front of the establishment, and that such sign
will not be removed during those hours when the estab
lishment is open but unattended by a pharmacist. The fact
that the inside room in which the drugs are kept is locked
is not controlling in our opinion. Otherwise, any drug store,
whether it had a restaurant division or not, might keep
open regardless of the statute, by merely locking the door
to the prescription department, which is usually in the rear
of the store. We understand that your board has never
construed the statute as permitting this practice, and we
can see no good reason for extending any greater privilege
to the drug store proprietor who also engages in the res
taurant business."

While the foregoing opinion was not directed to the pre
cise question raised here it does indicate the practice which
apparently has long prevailed in this state of issuing drug
store permits to persons who are not registered pharma
cists and who operate some other business in addition to
a drug business.
So far as the other business is concerned we can see no

reason for discriminating for instance between a restau
rant business and a grocery business provided, of course,
that the premises are kept in a clean and orderly manner
and the pharmacy portion is properly equipped as required
by sec. 151.02 (10) with a registered pharmacist in charge
as required by sec. 151.02 (9).
As a matter of fact there appears to be practically no

limit to the varieties of merchandise that are being sold
in connection with a drug business. It is true, however,
that in the case of these large stores operated by druggists
a registered pharmacist is presumably in charge of the
entire establishment, whereas this is not necessarily the case
where a large department store has a drug department,
although the drug department must at all times be under
the separate management of a pharmacist.

While, as you have pointed out, there may be sound rea
sons why public policy should require the drug business
to be conducted other than as an adjunct to the sale of
watermelons or potatoes, the practice that has grown up
and which has been sanctioned by the board does not appear
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to be in specific violation of law, and as a practical matter
rt represents a compromise with necessity, since many com
munities would be entirely deprived of drug service if other
commodities could not be sold in connection therewith, since
very few places could afford to operate on a drug business
alone except perhaps in the larger cities. The difficulty of
providing adequate drug service in smaller communities
has long been recognized by the board. For example, see
the comments to this effect in 39 0. A. G. 283, 284.
The question you have presented is a close one and were

the board at this time to be faced with the problem of mak
ing an initial interpretation of the applicable statutory pro
visions, serious consideration might well be given to deny
ing an application for a drug store permit under the cir
cumstances you have mentioned, but in view of the con
struction of the statute which the board has followed for a
long period of time, which administrative interpretation
is entitled to considerable weight in determining the legis
lative intent of the law, it would seem unwise in the absence
of any statutory change by the legislature to suddenly re
verse the long standing policy in the issuance of drug store
permits. If, for instance, the board were to deny a permit
to the operator of a grocery supermarket whose premises
qualify for such a permit under sec. 151.02 (10) it would
logically have to deny renewals of existing permits to res
taurant owners, department store owners, etc. Substantial
investments have no doubt been made pursuant to these
permits and such valuable property rights ought not to be
dependent upon shifting administrative policies of any
board or agency. Otherwise we have a government of men
and not of law.

If considerations of public health and safety require a
reappraisal of the factors which should govern the issuance
of drug store permits, the situation should be called to the
attention of the legislature for appropriate amendments to
the law, and until such time as a new legislative policy is
promulgated the board should continue to administer the
law as it has for many years past by issuing drug store
permits to applicants whose premises and operation meet
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the requirements of sec. 151.02 (9) and (10) as to equip
ment, sanitary condition and management of the drug de
partment by registered pharmacists.
WHR

Public Assistance—Old-age Assistance—State Aid—^The
amount of state aid to be paid to any county under sec.
49.395, Stats., created by ch. 432, Laws 1951, is to be de
termined on the basis of the county tax levy for old-age
assistance purposes, not including amounts levied by munic
ipalities for payments required of them under sec. 49.37 (2).

September 11, 1951.
John W. Tramburg, Director,

State Department of Public Welfare.

You have asked for an interpretation of sec. 49.395 cre
ated by ch. 432, Laws 1951, providing for additional old-
age assistance to certain counties in which the mill tax levy
for such purposes is above the state average. You ask
whether the tax levy to be used in computing the amount
to which any county may be entitled is to include the levy
by municipalities in cases where a portion of the costs are
charged back by the county under sec. 49.37 (2), or whether
it includes only the levy for the share borne by the county.
The statute reads:

"49.395 Additional Aid to Certain Counties. Where
the required total mill levy in any county for costs of old-
age assistance including payments under section 49.40 made
in behalf of such recipient exceeds the average mill levy
(the mill levy for all counties being based on the total valu
ation of personal and real property in such counties as de
termined by the department of taxation pursuant to section
70.57) for such welfare purposes in all counties in the state
by 50 per cent or more but is insufficient to pay the county's
share of the cost thereof, the state shall bear 60 per cent
of such costs in that county which are in excess of the
amount which would be produced by a levy in the county of
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one and one-half times the average state mill levy for such
welfare purposes. The department shall certify to the di
rector of budget and accounts for payment to the counties
out of the appropriations provided by section 20.18 (14)
such amounts as they shall be entitled to receive under the
terms of this section. The department may so certify on
an estimated basis subject to audit and adjustment at the
end of each year."

The question is whether the phrase "required total mill
levy in any county for costs of old-age assistance including
payments under section 49.40 made in behalf of such recipi
ents" includes only the county levy, or all levies by the
county and by the municipalities within the county.

Sec. 49.37 (2) authorizes counties to charge back to
municipalities amounts paid in old-age assistance to persons
having settlements in the municipalities, "less the amounts
received by the county from the state and federal govern
ments pursuant to section 49.38." The deduction from the
amount which may be charged back to municipalities un
der the quoted provision refers only to the uniform per
centage of aid supplied by the federal and state govern
ments to all counties under sec. 49.38, and does not include
the additional aid provided under sec. 49.895. Sec. 49.895
provides that the amounts of state aid thereunder shall be
certified "for payment to the counties" without provision
requiring the counties to reimburse municipalities for
amounts which may have been contributed by them under
sec. 49.37 (2). The right of contributing municipalities to
share in recoveries from estates or properties of old-age
pensioners is guaranteed in sec. 49.25. It seems unlikely that
the legislature would have provided a state aid based on tax
levies of municipalities without making provision for at
least a portion of such aid to be paid to the municipalities.
While the phrase "mill levy in any county" might per

haps be broadly interpreted to cover not only the county
levy but also levies by municipalities within the county, the
phraseology used in sec. 49.395 coincides with that used
by the legislature in sec. 70.62 (1) which refers only to
the county levy. The latter section provides that the county
board shall determine the amount of taxes to be levied "in
their county." The legislative use of the same phrase in sec.
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49.395 would seem to limit the application of the section to
the county levy made under authority of sec. 70.62 (1).
The use of the term "total mill levy" in sec. 49.395 does

not necessarily indicate an intent to expand the phrase to
include levies by municipalities, but rather to refer to the
total of all levies for old-age assistance purposes, including
items which may appear separately in the budget, such as
administration costs, burial, and medical and hospital ex
penses as well as direct payments. Such intent in the use of
the term "total" is indicated by the phrase "including pay
ments under section 49.40 made in behalf of such recipi
ents." Sec. 49.40 relates to supplementary health services
for beneficiaries of security aids.

Since sec. 49.395 was created by an act (ch. 432, Laws
1951) enlarging the obligations of counties for old-age
assistance payments and was included to alleviate the bur
den upon taxpayers in counties where the required rate
would be above the state average, it might be argued that

the purpose of the bill would be defeated if levies by munic
ipalities were not taken into consideration. Ultimate burden
upon the taxpayer is as great if a part of the levy be by a
municipality as if the whole is represented in the county
levy alone. Such a consideration, however, may have been
offset by other considerations relating to facility of admin
istration of the law. In granting state aid the legislature
may impose such conditions as it chooses, including condi
tions which may be directed toward expediting administra
tion. The law does not require that municipalities be charged

for any portion of old-age assistance costs, and it may well
have been the purpose of the legislature that counties de
siring aid under sec. 49.395 should include all old-age assist
ance costs in a single county levy so as to simplify the com
putations required under sec. 49.395.
I am of the opinion that if the legislature had intended

that levies by municipalities should be included in deter
mining the amount to which any county should be entitled
under sec. 49.395, some provision would have been made
for crediting a portion of the aid to municipalities in the
proportion in which they contributed.
BL
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Public Assistance—Minors—The county of legal settle
ment is liable for support of a child committed to custody
other than that of his parent, pursuant to sec. 48.07 (6),
Stats., as amended by ch. 466, Laws 1951.

Notice to county of legal settlement is desirable in pro
ceedings under sec. 48.07 (6), but not a prerequisite to com
mitment of the child.

The county of legal settlement is liable for the support
irrespective of notice, but a county cannot be bound by an
erroneous finding of legal settlement in the absence of
notice.

September 11, 1951.
Harlan W. Kelley,

District Attorney,
Sauk County.

You have asked a number of questions arising in connec
tion with the following facts:

"Mr. X is a resident of and presently employed in R
County. His wife and three children presently reside in S
County, having moved to S County in August 1950, less
than one year ago. One of their children, residing with the
mother in S County, is a polio victim and is in immediate
need of professional care, and the mother is not able to give
the child proper care and treatment. Without notification
to R County the Judge of the Juvenile Court for S County
entered an order adjudging the child to be a neglected
child and committed the said child to the State Board of
Public Welfare. The Court in its order of commitment also
made a judicial determination that the legal settlement of
the said child was in R County."

Your questions relate primarily to the statutory require
ments respecting notice to be given to R county. In that
connection, you have referred to sec. 46.106 of the statutes
and to 21 0. A. G. 643.

There are a considerable number of statutory sections
dealing with various types of public assistance and with
the chargeability for such assistance; and some of these
provisions overlap to the extent that it would be possible
in a given case for assistance to be given under either of
two or more statutes. Different answers may be required
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to questions involving similar situations because of the fact
that procedure in one case is taken under a different stat
utory provision than in another. There are various statutes
under which children may become beneficiaries of public
assistance, some relating primarily to children, as sees.
49.19 and 142.01 (2), and others relating to persons of
any age who come within their scope, such as sees. 46.106
and 142.01 (1). Children may be included within the scope
of general statutes where the subject matter is consistent
with that result. See Tulin v. Tulin, 124 Conn. 518, 200 A.
819, 820, and Madden v. City of Springfield, 131 Mass.
441, 442.
The statement of facts you have submitted indicates that

the proceedings followed are governed by sec. 48.07, since
they involved an order of commitment to the state depart
ment of public welfare on the basis of a finding that the
child was neglected. The procedure may have been followed
with a view toward the exercise of the authority of the
state department of public welfare with respect to crippled
children under sec. 48.21. Although the chargeability for
the future care of the child after such a commitment may
be governed by various statutes, such as sees. 48.18 or
46.115, depending upon what provision is made for the child
by the department to which it is committed, the initial de
termination of chargeability is governed by sec. 48.07 (6).
That subsection has recently been amended, by ch. 466,
Laws 1951, by the addition of subsec. (c) which reads:

"The county of legal settlement shall be liable for the
support of any child committed by the court to custody
other than that of his parent. The county providing such
support may recover the cost thereof from the county of
legal settlement by filing verified claims therefor, which
claims shall be payable as are other claims against the
county, and any dispute relating thereto may be determined
in any circuit court subject to appeal to the supreme court."

To the extent that there is any confiict between sec. 48.07
(6) and any other general statute relating to recipients of
public assistance generally, the specific provisions of sec.
48.07 (6) would govern as to cases within its scope. State
ex rel. Arthur v. Superior Court, 257 Wis. 430; State ex rel.
La Crosse Public Library v. Bentley, 163 Wis. 632; Woodr-
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hury V. Collins Shackleford, 19 Wis. *55; Schieve v. The
State, 17 Wis. *253.

The procedure under sec. 48.07 (6) was discussed in
31 0. A. G. 294 and 29 0. A. G. 159. It was there pointed
out that the liability of the county of legal settlement arises
by force of statute and does not necessarily await a court
finding after hearing and notice. The finding of legal settle
ment customarily made by juvenile courts in connection

with a commitment under sec. 48.07 (6) is a prima facie
device to facilitate administration of the statute. If the

finding is correct, the county of legal settlement can have
no complaint irrespective of notice, since liability falls upon
it by force of the statute. If, however, the commitment un
der sec. 48.07 (6) endeavors to charge a county without
notice, on the basis of an erroneous finding, that county
is not bound by the proceedings. It was held in Coyle v.
Richter, 203 Wis. 590, that a judgment affecting a city's
interest is not binding upon it unless it is a party.

"* * * As a general rule if a party is not brought into
court by the proper notice the judgment is void as against
him. Godfrey v. Wright, 151 Wis. 372. The statutory method
prescribed for service is usually essential to sustain a valid
judgment against a governmental subdivision. Mariner v.
Town of Waterloo, 75 Wis. 438. If binding judgment against
the county were a necessary condition precedent to its lia
bility, it is doubtful whether judgment rendered without
legal notice to the county would suffice." 31 0. A. G.. 294.
296-297.

You have quoted from 21 0. A. G. 643, which discussed
the notice requirements of see. 46.106 of the statutes, and
stated:

"* * * the judge should notify the county in which such
legal settlement is determined to be located and should give
the county an opportunity to be heard in the matter before
passing final judgment.
.  "We are not ready to hold that in the absence of such
a notice a determination of the legal settlement is not bind
ing on the other county, but there is a provision made in
the law for correcting the determination of settlement both
by the county or the state which is held liable for the sup
port. See sec. 46.10, Stats."
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Sec. 46.106 (1) provides specifically for a determination
of legal settlement by the court in cases where that statute
would apply, whereas no such specific provision is made
in sec. 48.07 (6). Since the court in the case you submitted
did not commit the child to a public institution, but rather
to the department of public welfare for such care as that
department may deem best, sec. 46.106 does not apply.

Certain statutes directing a court to make a finding of
legal settlement specifically require notice to the district
attorneys of the counties involved. See, for example, sec.
50.11 (1). The fact that no such express provision is made
in sec. 48.07 (6) indicates that the major stress upon the
functions of the court in such cases is on the necessity for
making a proper determination for the future welfare of
the child, and that such considerations may occasionally
require proceedings of a more summary nature than would
be consistent with a complete adjudication of the question
of legal settlement upon due notice to all counties involved.
There is no need here to depart from the principles sug
gested in 21 0. A. G. 643, that wherever feasible notice
should be given to the county which will be charged for the
child's support. In every case it is better procedure that
notice be given to all parties who may be affected by an
adjudication. The legislature refrained advisedly, however,
from making such notice an absolute requirement under sec.
48.07 (6) because of its recognition of the subordination
of the question of chargeability to the desirability of estab
lishing a procedure sufficiently flexible to take into consid
eration the welfare of the child in all exigencies. You ask
specifically:

1. Must the juvenile court having jurisdiction of a
neglected child, resident in that county but having a legal
settlement in another county, notify the county of legal
settlement prior to its determination of status of the child
and its order determining legal settlement of the said child?

It is desirable that a juvenile court having the jurisdiction
of a neglected child notify the county of legal settlement
prior to entering an order determining legal settlement of
the child, but such notice is not an essential prerequisite
to the commitment. If the juvenile court makes an incorrect
determination of the question of legal settlement, that is
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not binding on the county designated if it has not been
notified.

2. If no such notice is given, is the county of residence
rather than the county of legal settlement of the child to
be charged for the care of the child?
The statutes specifically provide, since the enactment of

ch. 466, Laws 1951, that the county of legal settlement shall
be liable in all cases of commitment to custody other than
that of the parent. The same result was true prior to the
amendment, by implication. See 29 0. A. G., 159, 161.

3. If the giving of such notice is a condition precedent
to charging the county of legal settlement, then in what
form and manner and at what time shall such notice be

given?
The answer to this question is perhaps unnecessary by

reason of the conclusions before reached. In view of the

fact that it has been recognized as a desirable procedure to
give notice, an answer to the question is appropriate. In
the absence of other specific provisions for the method of
giving notice, that provided for service of summons under
sec. 262.09 (2) would be satisfactory in any case.
BL

Department of Veterans Affairs—Housing Loans—Board
of veterans affairs has power to establish policy requiring
express approval or disapproval of applications for housing
loans by veterans who have received a bonus from a foreign
state.

September 14, 1951.

Gordon A. Huseby, Director,
Department of Veterans Affairs.

You have asked me the following question:
What discretion does the board of veterans affairs have

in passing upon applications for housing loans under sec.
45.352 made by veterans who have previously received a
bonus from their former home state and are qualifying as
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Wisconsin residents by virtue of 5 years' residency?
More particularly, is such discretion properly influenced by
the declaration of legislative policy in sec. 45.35 (5c) that
applications under sec. 45.35 by veterans, who have received
a bonus from their former home state, must be passed upon
specifically by the board of veterans aifairs?
The board of veterans affairs is created pursuant to sec.

45.35, Stats. Sec. 45.35 (4) provides in part: "The func
tions of the board shall be policy forming."
The board's powers in regard to housing loans are set

forth in sec. 45.352, Stats., as amended. Subsec. (8) of that
section reads as follows:

"The board shall make such necessary rules and regula
tions, not inconsistent with law, for the effective and effi
cient administration of the department's powers, duties and
functions under this section."

Further, in the declaration of policy established by ch. 59,
Laws 1951, which created sec. 45.352 (2) (b), it is stated:

"In the event that the department determines that the
applications for loans shall exceed the funds available, the
department shall give priority of loans to the most neces
sitous cases and take all action necessary to spread the
available funds among the maximum possible number of
veterans."

The foregoing statutes by their express terms authorize
the board to declare policy and to formulate rules and regu
lations. Further, at any time there is aiiy doubt that the
applications for loans will exceed the available funds, the
department and accordingly the board is expressly directed
to insure that the funds go to the most deserving cases.
In its formulation of policy for the administration of

the housing law, the board may properly consider the terms
of sec. 45.35 (5c) which reads:

"(5c) No veteran and no dependent of a veteran is eli
gible for any benefit provided by this section without spe
cific authorization by the board if such person has received
from another state any bonus payment provided for him
because of military service in World War II or provided
for him because of being a dependent of a person who had
such military service."
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Here there is set forth a clear legislative mandate that
persons who have obtained a bonus from another state can
not obtain benefits under the Wisconsin rehabilitation law
without the express approval of the board. Any policy
adopted in conformity therewith would appear to reflect
the will of the legislature.

It is our opinion that the board of veterans affairs has
power to establish a policy classifying veterans under vari
ous bases set forth in the statutes, to establish a rule that
no veteran who has received a bonus from a foreign state
shall receive a housing loan without the express approval
of the board, and to withhold that approval except in de
serving and necessitous cases or under other circumstances
which, in the opinion of the board, would justify the grant
of the loan.

ROT

Constitutional Law—Option Laws—Statutes—Construc
tion—A legislative enactment which is complete on its face
and conditioned to go into operation upon some future con
tingency such as the result of an election is constitutional.
A statute is the written will of the legislature and a

statute cannot come into existence contrary to that will.
A non-severability clause, being an unequivocal expres

sion of the intent of the legislature, must be given effect
as written.

September 17, 1951.

Fred R. Zimmerman,
Secretary of State.

You have inquired whether ch. 728, Laws 1951, which
is the so-called reapportionment law, is constitutional in
sofar as it purports to provide that the reapportionment
set out therein shall not go into effect until January 1,1954,
and upon the contingency that a state-wide referendum shall
disapprove a proposal to amend the state constitution to
provide for establishment of either senate or assembly dis
tricts on an area as well as a population basis.
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Your inquiry raises the further question of whether, in
the event the provision for the referendum is invalid, the
entire reapportionment will fail in view of the specific leg
islative declaration that the legislature did not intend any
part of the act to be law if any other part was invalid.
No specific challenge is made to the plan of reapportion

ment and that subject will not be considered herein.
The material portions of the act read as follows:

"Section l. 4.01 of the statutes is amended to read:
"4.01 Assembly Districts. Until there shall be a new

apportionment, the members of the assembly shall be appor
tioned among the several districts of the state as herein
after mentioned, and each district shall be entitled to elect
one member of the assembly. [Here follows the detailed
description of the new assembly districts.] * * ♦
"Section 2. 4.02 of the statutes is amended to read:
"4.02 Senate Districts. Until there shall be a new ap

portionment, the senatorial districts of the state shall be
constituted as follows: The counties of Manitowoc, Ke-
waunee and Door shall constitute the first district. [Here
follows the detailed description of the new senate districts.]
* * *

"Section 3. There shall be submitted to the vote of the
people at the general election in November 1952 an advis
ory refei'endum on the question:
" 'Shall the Constitution be amended to provide for the

establishment of either senate or assembly districts on an
area as well as population basis?'
"If the above question is rejected by a majority of the

electors voting on such referendum, Sections 1 and 2 of
this act shall take effect January 1, 1954, otherwise said
Sections l and 2 of this act shall not be effective.
"Section 4. Notwithstanding the provisions of chapter

261, laws of 1951, it is the intent of the legislature, in en
acting this act, that each part of the act be deemed to be
essentially and inseparably connected with and dependent
upon every other part. The legislature does not intend that
any part of this act shall be the law if any other part is
held unconstitutional."

Your questions will be answered in order.

I

In the leading Wisconsin case of State ex rel. Van Alstyne
V. Frear, (1910) 142 Wis. 320, 125 N. W. 961, our court
was called upon to consider the validity of ch. 451, Laws
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1903, the primary election law which provided for the nomi
nation of candidates for state offices by primary elections
rather than by party conventions. This act provided in sec
tion 26 that the question of whether or not the act should
go into effect should be submitted to the voters at tiie next
general election in November, 1904, and continued: "If
approved by a majority of the votes cast upon that ques
tion, it shall go into effect and be in force from and after
such ratification by the people; otherwise it shall not'take
effect or be in force."

This act was challenged upon the principal ground that
the provision for a referendum was an invalid delegation
of legislative power. After stating that the law was settled
that the legislature could not delegate the power to make
a law, the court continued (pp. 324-325):

"It is just as well settled that, while the legislature may
not delegate its power to make a law, it can make a law to
become operative on the happening of a certain contingency
or on the ascertainment of a fact upon which the law makes
or intends to make its own action depend. * * *"

The court then considered the early cases of State ex rel.
Attorney General v. O'Neill, 24 Wis. 149, which held that
a local law might be enacted to become operative only after
a vote of the people, and Smith v. Janesville, 26 Wis. 291^
which held that the same principle applied to a general
law, that is, of state-wide application, and continued page
327:

"* * * It is also true that the legislature had the right
to assume, when it enacted ch. 451, Laws of 1903, that it
was a settled principle of constitutional law in Wisconsin
that the question whether or not a general law should be
come operative might be referred to a vote of the electors
of the state. This court had so declared in express terms
in the Janesville Case more than thirty years before the
law now challenged had been enacted, and that decision
was subsequently cited with apparent approval in many
cases, and no criticism of it had ever been indulged in. * * *"

After a full review of all existing authorities, the court
concluded that a law, either general or local, which was
a complete law on its face but the operation of which was



Opinions of the Attorney General 307

postponed to. some future contingency, was valid and con
stitutional. Hence the primary election law, which was
based on the contingency of a favorable vote of the electors
affected, was valid. This rule has since been uniformly ad
hered to. Holt Lumber Co. v. City of Oconto, (1911) 145
Wis. 500,130 N. W. 709; State ex rel. Mueller v. Thompson,
(1914) 149 Wis. 488, 137 N. W. State ex rel. Atwood v.
Johnson, (1919) 170 Wis. 218, 175 N. W. 589; State ex rel.
Zilisch V. Auer, (1928) 197 Wis. 284, 221 N. W. 860,
There is nothing contrary to the foregoing in Meade v.

Dane County, (1914) 155 Wis. 632, 145 N. W. 239 or in
Marshall v. Dane County, (1940) 236 Wis. 57, 294 N. W.
496. In the Meade case the statute involved attempted to
provide that an ordinance which had already been placed
on the books and become effective as a law could be repealed
by a referendum. The Marshall case involved an attempt
to provide that the voters could, by petition, dictate the
terms of a proposed ordinance and then by referendum se
cure its adoption contrary to the will of the leg^islative body.
The statute involved in the.present case is complete on

its face, and the legislature has clearly expressed its in
tent that it shall go into effect upon the contingency that
the voters shall not act favorably on a proposal to amend
the constitution. In our opinion, such an enactment is clearly
valid under the ruling in the case of State ex rel. Vam Al-
styne v. Frear, supra.
We must point out to you that there are distinctions be

tween the fact situations involved in the Van Alstyne case
and the present case, but in our opinion these distinctions
do not affect the legal outcome of the cases.
In the Van Alstyne case the legislature was under no

constitutional mandate to pass a primary election law. It
could act or not, as it saw fit, and hence with full propriety
could postpone the effective date of the act until the hap
pening of a future contingency.
In the case of reapportionment the legislature is operat

ing under a mandate, art. IV, sec. 2, Wis. Const., to appor
tion "at their first session" after the federal census. Hence
it may be argued that it is beyond the power of the legis
lature to postpone the effective date of an apportionment
statute to any date after the adjournment of that session.
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Here we are confronted with the principle of law now fully
established in State ex reL Martin v. Zimmerman, (1946)
249 Wis. 101, 23 N. W. 2d 610, also 46 A. L. R. 964, that
if the legislature should fail to apportion at all there is no
judicial remedy that can be invoked to coerce it into acting.
A fortiori, it would appear that if the legislature has par
tially acted to fulfill the constitutional mandate, either by
postponing the operation of the act until a day certain or
until, the happening of a contingency, no effective judicial
challenge can be made to that act.

Neither do we consider it material that the issue sub

mitted to the electors in the Van Alstyne case expressly
required approval or disapproval of the subject law, while
the issue herein submitted is an allied issue of whether

the constitutional provision on reapportionment shall be
amended. The authorities clearly establish that operation
of a law may depend on any reasonable future contingency.

Finally, we consider without merit the argument based
on cases such as Bull v. Conroe, 13 Wis. 260 and State ex
rel. Wood v. Goldstucker, 40 Wis. 124, that when the leg
islature has, by the passage of sees. 1 and 2, ch. 728, com
plied with the constitutional provision concerning appor
tionment, it has no power in the same enactment to include
unconstitutional conditions with its action. The Conroe and
Goldstucker cases do not support this argument. They
simply hold that a statute once duly enacted pursuant to
constitutional requirement and in accordance with the will
of the legislature, cannot thereafter be completely repealed.
They furnish no support for the claim that any paper in
the form of a statute can become law in the first instance
contrary to the expressed will of the legislature. This issue
will be considered further under the next heading.

II

A statute is the result of an exercise by the legislature
of the legislative function of determining and formulating
the general rules, principles and standards for the regu
lation of human conduct. 1 Sutherland, Statutory Construc
tion (3rd Ed.) 4, 5.

It has been defined as the written will of the legislature
solemnly expressed according to the forms necessary to
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render it a law of the state. Bouvier Law Dictionary; Fed
eral Trust Company v. East Hartford Fire Dist., C. C. A.
Ann. 283 F. 95; Lane v. Commissioners of Missoula County,
6 Mont. 473,13 P. 136, 139; Washington v. Bowling, (Fla.)
109 So. 588, 591.

We are not here concerned with the problem of the ex
tent to which the legislative function may be performed
by agencies of government other than legislatures, since
we are confronted with a specific statute, an enactment
of the legislature, and our sole problem is to determine
what the legislature has done. It is the primary rule of stat
utory construction that the obligation of the court which
is called upon to construe a statute is to determine the in
tention of the legislature, and all other rules of construc
tion are only guides or aides in determining this intent.
2 Sutherland, Statutory Construction (3rd Ed.) 314-318.
In 59 C. J. 948, the rule is stated:

"As the intention of the legislature, embodied in a stat
ute, is the law, the fundamental rule of construction, to
which all other rules are subordinate, is that the court
shall, by all aids available, ascertain and give effect, un
less it is in conflict with constitutional provisions, or is
inconsistent with the organic law of the state, to the in
tention or purpose of the legislature as expressed in the
statute. * * *"

Dagan v. State, (1916) 162 Wis. 353, 156 N. W. 153;
State ex rel. Milwaukee Northern Railway Company v.
Delaney, (1917) 166 Wis. 141, 164 N. W. 825; Wait v.
Pierce, (1926) 191 Wis. 202, 209 N. W. 475, 48 A. L. R.
276; Town of Rolling v. City of Antigo, (1933) 211 Wis.
220, 248 N. W. 119; McCarthy v, Steinkellner, (1937) 223
Wis. 605, 270 N. W. 551, 271 N. W. 374; Wisconsin Truck
Owners Asso. v. Public Service Comm., (1932) 207 Wis.
664, 242 N. W. 668; Wisconsin Granite Company v. Iitdus-
trial Commission, (1932) 208 Wis. 270, 242 N. W. 191.
And if a portion of a statute is invalid because it exceeds

the constitutional powers of the legislature, the authorities
uniformly establish the rule that the obligation of the court
then becomes to determine whether or not the legislature
intended that the balance of the law should go into effect.
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* * if the valid or invalid parts are not so intimately
connected as to raise the presumption that the legislature
would not have enacted the one without the other, the act
will be upheld so far as valid. On the other hand, the whole
statute will be declared invalid where the constitutional and
unconstitutional provisions are so connected and inter
dependent in subject matter, meaning, and purpose as to
preclude the presumption that the legislature would have
passed the one without the other * * 59 C. J. 644.

See also 15 Callaghan's Wisconsin Digest, Statutes §46,
citing many cases.
The foregoing rule has given rise to the so-called sever-

ability clauses, whereby the legislatures seek to reassure
the courts that they would have passed any workable bal
ance of the act even though some part might be held invalid.
Such clauses will be given effect in proper cases. Borgnis
V. Falk Co., (1911) 147 Wis. 327, 133 N. W. 209. However,
they are not binding on the court when the pervading pur
pose of the act is invalid. In re Water Power Cases, (1912)
148 Wis. 124,134 N. W. 330; /. C. Penney Co. v. Tax Comm.,
(1940) 233 Wis. 286, 289 N. W. 677; State ex rel. American
Legion 19U1 Convention Corporation v. Smith, (1940) 285
Wis. 443, 293 N. W. 161.
By section 4 of ch. 728 the legislature has, in an enact

ment apparently of first impression, enacted a non-sever-
ability clause. The court accordingly would have no occa
sion to speculate as to the legislative will or intent since
the legislature has declared in the most unequivocal terms
that ch. 728 shall go into effect in its entirety or not at all.
In our opinion the foregoing authorities conclusively es

tablish that a statute represents the will of the legislature,
and that a statute cannot come into being contrary to that
will. Hence, when the legislature declares its intention to
enact the whole statute or none, that declaration must be
give» effect.

In our opinion, ch. 728 is a valid enactment and should
be treated accordingly.
RGT
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Counties—Traffic Patrolmen—Public 03oers—Delega
tion of Power—^The authority given to the county board
by sec. 88.016 (1), Stats., to appoint traffic patrolmen may
not be delegated to a committee.

September 24, 1951.
John G. Buchen,

District Attorney,
Sheboygan County.

You ask whether the authority given to the county board
by sec. 83.016 (1), Stats., to appoint traffic patrolmen may
be delegated by the county board to a committee. Prior to en
actment of ch. 269, Laws 1949, sec. 83.016 (1) read in part:

"The county highway committee may appoint traffic
patrolmen for the enforcement of laws relating to the high
ways or their use, or the maintenance of order upon or
near the highways. * * * The appointment of any traffic
patrolman may be revoked at any time by the county high
way committee. * * *"

Ch. 269, Laws 1949, amended those sentences to read:

"The county board may appoint traffic patrolmen for the
enforcement of laws relating to the highways or their use,
or the maintenance of order upon or near the highways.
* * * The appointment of any traffic patrolman may be
revoked at any time by the county board. * * *"

A proposed amendment. No. 1, S., to Bill 583, S., which
became ch. 269, Laws 1949, was rejected, which would
have provided for appointment of the traffic patrolmen
by the highway committee "unless the county board by
resolution shall appoint another committee or agency to
take over the power and duty of the highway committee
granted it under this section."
What the legislature intended to accomplish by the change

is to be determined primarily from the language of the
act itself if the language is clear. As pointed out in Estate
of Matzke, (1947) 250 Wis. 204, 208, 26 N. W. 2d 659:

"* * * legislative acts must be construed from their own
language, uninfluenced by what the persons introducing
or preparing the bill actually intended to accomplish by it.

3|c
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The language of ch. 269, Laws 1949, unequivocally trans
ferred the authority to appoint traffic patrolmen from the
highway committee to the county board.
The general rule appears to be that the power to make

appointments involves the exercise of discretion and judg
ment and may not be delegated. See 3 McQuillin, Municipal
Corporations 282-283 (3rd Ed.) §12.72 where it is said:

"The rule that delegation or surrender of powers con
ferred on officers or departments is forbidden applies to the
election or appointment of municipal officers and subordi
nates. Of course, the authority which confers the power
of appointment may suspend such power and transfer it
to another. * *

"Under the rule as stated, if the charter confers power
on the council to appoint or elect an officer or officers, or
a municipal employee or employees, the power cannot be
delegated, e. g., a chief engineer or a clerk of a department.
So the council cannot delegate to the mayor power vested
in it to appoint an attorney. Nor can the council delegate
to its committee authority to employ a superintendent of a
public utility operated by the city in charge of the council,
and fix his compensation. But the selection of an officer or
employee upon the recommendation of a business organi
zation, for example, a chamber of commerce or other civic
association, is not a delegation of the power to appoint."

In 42 Am. Jur. 950-951, §92, Public Officers, reads in
part:

* * It may be said * * * that the power of appoint
ment to public offices belongs where the people have chosen
to place it by their Constitution or laws. As the lawmaking
power, a legislature may, when not restrained by the Con
stitution, provide for the exercise of the appointing power
by any department of the government or by any person
or association of persons whom it may choose to designate
for that purpose. * * *
"Appointment of a public officer involves the exercise of

discretion * * *. While the appointing officer or body may
listen to the recommendation or advice of others, yet the
selection must finally be his or its act. And so this power
of selection of an appointee is and should be vested alone
in the officers or boards authorized to appoint * * *.
"Common councils and other collective bodies are some

times empowered to make appointments to office. In so doing
they are not engaged in the deliberative business which is
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their ordinary work, but are exercising a special statutory
authority, and such authority must be exercised in con
formity to the statute conferring it."

In 20 C. J. S. 897-898, §101 c. (2), Counties, it is said;

"An appointment of a county officer or agent, being an
exercise of special authority, must be made in accordance
with applicable statutory or county charter provisions * * •*;
the appointing authority in case it is a board, must be
legally convened and must act as a body * *

While we find no Wisconsin case in which it has been

expressly held that the power of appointment may not be
delegated, that does not appear to be because Wisconsin
has departed from the general rule but rather because the
rule has not been challenged. The court follows, in general,
the rule that governmental boards may not delegate the
authority to perform acts involving the exercise of discre
tion.

It was said in Kleimenhagen v. Dixon, 122 Wis. 526, 533-
534, 100 N. W. 826:

"* * * It is a well-recognized principle that when munic
ipal boards are called upon to perform acts requiring dis
cretion and judgment in administering public affairs, they
can only act at authorized meetings duly held. * * *"

The removal of election commissioners was held in State

ex rel. Mayer v. Schuffenhauer, 218 Wis. 29, 33, 250 N. W.
767, to be a matter involving the exercise of discretion and
judgment. The court said:

"* * * Where authority to do an act of public nature is
given by law to more persons than one, or a majority of
them, if the act is one which requires the exercise of discre
tion and judgment, unless the law provides for some excep
tion, the members of the board to whom the authority is
given must meet and confer when the act is performed.
2 McQuillin, Mun. Corp. §595."

In State ex rel. Burdick v. Tyrrell, 158 Wis. 425, 434-
435, 149 N. W. 280, it was held that the authority of a city
council to appoint is the same as the power to elect, and
that it must be exercised by the council as a collective body.
The court said:
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"It will be seen that in the special charter provision is
made (sec. 1, ch. II) for appointments of all officers not
elected by the electors, while in sec. 7 of ch. Ill the charter
provides that the council may 'elect' a city attorney, and
in the general charter it is provided that officers not elected
by the people shall be 'elected or otherwise selected as pro
vided by ordinance . . Perhaps, accurately speaking, un
der sec. 9, art. XIII, Const., and the provisions of the city
charter in the instant case the council appoint and do not
elect the city attorney. But whether the term 'elect' or 'ap
point' be used in the charter the power of the council over
the subject matter is the same. It is in reality an appoint
ing power, and under the terms of the charter under con
sideration is to be exercised by the common council as a
collective body, acting in the capacity of the common coun
cil of the city of Lake Geneva."

In Richmond v. Lodi, 227 Wis. 23, 25-26, 277 N. W. 620,
it was held that the authority of a statutory commission to
remove the manager of a publicly owned utility, which au
thority was not granted expressly but held to exist as an
inherent part of a power to "appoint," could not be sur
rendered. The court said:

"The commission is authorized to appoint the manager
and fix Ms compensation. The word 'appoint' completely
expresses the power of the utility commission as to the
manager's tenure. Under such provisions, the power to re
move at pleasure is implied. State ex rel. Wagner v. Dahl,
140 Wis. 301, 303, 122 N. W. liS; Ekern v. McGovern, 154
Wis. 157, 244,142 N. W. 595, citing Throop, Public Officers,
§354; Burnap v. United States, 252 U. S. 512, 515, 40 Sup.
Ct. 374, 375, 64 L. Ed. 692; Weight v. Gamble, 136 Ga. 376,
71 S. E. 19b; State v. Archibald, 5 N. D. 359, 66 N. W. 234.
The utility commission cannot surrender its power of re
moval at any time, reposed in it by the legislature, by ap
pointing or by making a contract wth plaintiff for a definite
term. Gillan v. Board of Regents of Normal Schools, 88
Wis. 7, 58 N. W. 1042; Wright v. Gamble, supra; State v.
Archibald, supra."

See, also, Shipman v. The State, 42 Wis. 377, 388.
Reference has been made to 34 0. A. G. 68 and 21 0. A. G.

327, in which the opinion was given that the county board
might, under the provisions of the statute now contained
in sec. 83.01 (4), authorize either the county highway com
missioner or the county highway committee to appoint
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assistants for the former. Those opinions, however, did not
involve a statute expressly providing that the county board
might "appoint" such assistants, but rather a statute re
quiring the county board to "provide" the highway com
missioner with "such assistants as are necessary for the
proper performance of his duties." The term "provide" is
a broader one than the term "appoint," as was recognized
in 20 0. A. G. 57. It was there said:

"The duty imposed upon the county board by this sec
tion is to provide the highway commissioner with such as
sistants as are necessary for the proper performance of
his duties. The method of providing such assistants is not
specified, and it is, therefore, left to the discretion of the
county board. I see no reason why the county board may
not properly employ such assistants directly or authorize
either the county highway commissioner or the county high
way committee, or the county highway commissioner and
the county highway committee jointly, to employ such as
sistants. It would be desirable, however, for the county
board to indicate definitely the method to be followed."

The difference between the term "provide," on the one
hand, and such terms as "select" or "appoint," on the other,
was recognized in the cases of Jackson v. Coxe, 208 La. 715,
23 So. 2d 312, 318, and 'Commonwealth v. School Board of
Education of Norfolk, 109 Va. 346, 63 S. E. 1081, 1082. A
part of the discussion in Jackson v. Coxe, supra, follows:

"The first step to take in interpreting Section 3 of Act
No. 100 of 1922 is to consider the accepted meaning of the
word 'provide' used in the first part of Section 3, and the
word 'select' appearing in the last part thereof.
"In Words and Phrases, Vol. 34, Permanent Edition, p.

666, we find:
" Tn Webst. Diet., "to provide" is defined, "To make ready

for future use; to furnish; to supply." Ware v. Gay, 28
Mass. [106-109] 11 Pick. 106-109.'
"Again, at page 668 of the same volume, we find:
" 'The primary meaning of the word "provide" is "to look

out for in advance, to procure before hand; to get, collect
or make ready for future use; to prepare.' "
"In Vol. 38 of Words and Phrases, Perm. Ed., page 532,

we find the following definition of the word 'select':
" 'The word "select," when used by a city mayor in ap

pointing a person to an office, is equivalent to the word "ap
point". People V. Fitesimmons, 68 N. Y. 514-519.'
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"At page 529, same volume of Words and Phrases, we
find:

" 'To "select" is to pick out or choose. It signifies a choice
of one out of more than one. Petersburg School District of
Nelson County v. Peterson, 14 N. D. 344, 103 N. W. 756-
758.' "

With respect to the limitations on county board's power
to delegate authority respecting selection of employes of
a county pension department, see 28 0. A. G. 353.
BL

Constitution—Schools and School Districts—Debt Limit

—Applications for loans from the state trust funds by a
common school district and a union free high school district
whose boundaries are coterminous need not be rejected
solely because of the fact that the combined indebtedness

of the two districts will be almost 10 per cent of the last
preceding assessed valuation of the property therein if
neither district would be indebted to an amount in excess

of 5 per cent of such valuation.

September 24, 1951.
T. H. Bakken, Chief Clerk,

Commissioners of the Public Lands.

You advise that you have received two applications for
loans from the state trust funds, each in the amount of

$565,000, from school districts in Marathon county. One of
these applications is from a common school district known
as joint district No. 1 of the village of Rothschild, city of
Schofield and towns of Kronenwettei', Ringle, Wausau and
Weston. The other application is from the union free high
school district of the village of Rothschild, city of Scho
field and towns of Kronenwetter, Ringle, Wausau and Wes
ton. The boundaries of these two school districts are coter

minous. The assessed valuation of the real and personal
property in said districts, according to the last preceding
assessment for state and county taxes, is $11,371,515.
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Art. XI, sec. 3 of the Wisconsin constitution provides in
part:

"* * * No county, city, town, village, school district, or
other municipal corporation shall be allowed to become in
debted in any manner or for any purpose to any amount,
including existing indebtedness, in the aggregate exceed
ing five per centum on the value of the taxable property
therein, to be ascertained by the last assessment for state
and county taxes previous to the incurring of such indebt
edness. * * *"

Assuming that each of these school districts has no in
debtedness at the present time, you inquire whether the
foregoing constitutional provision would make it unlawful
for you to complete these loans because of the fact that the
combined indebtedness of the two districts which are com

posed of the same territory would be almost 10 per cent
of the last preceding assessed valuation of the property
therein, even though neither district would be indebted to
an amount in excess of 5 per cent of such valuation.
Art. XI, sec. 3, of the Wisconsin constitution as originally

adopted, simply stated that it was the duty of the legisla
ture "to provide for the organization of cities and incor
porated villages, and to restrict their power of taxation,
assessment, borrowing money, contracting debts, and loan
ing their credit, so as to prevent abuses in assessments and
taxation, and in contracting debts by such municipal cor
porations." The language now found in art. XI, sec. 3, which
is quoted in the first part of this opinion, and which re
stricts the borrowing power of a school district, was added
by an amendment to said section in 1874.
In order to conclude that the debt of the common school

district must be included in computing the indebtedness
of the high school district, and vice versa, the constitutional
provision quoted above would have to be construed to mean
that no territory may become liable for debts for school
purposes in excess of the prescribed 5 per cent, or that the
debt of the common school district is in fact the debt of

the high school district, and vice versa.
However, the constitutional prohibition is directed to

wards debts incurred by specific entities and makes no ref
erence to the amount of debt which may be imposed upon
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any particular territory. Hence, the conclusion that the con
stitutional provision means that a given territory is limited
to debts not in excess of 5 per cent of the value of the tax
able property therein requires a construction that is not
apparent in the language. The apparent meaning of the sec
tion in question was adopted by our supreme court in Lip-
pert v. School District, 187 Wis. 154, 203 N. W. 940. It
was there held that the indebtedness of a village, the bound
aries of which were coterminous with those of a school

district, need not be added to the indebtedness of the school
district in computing the 5 per cent debt limit of such
district. In referring to art. XI, sec. 3 of the Wisconsin con
stitution, the court said:

"* * * It is clear that this language refers to the indi
vidual indebtedness of each municipality mentioned and
not to the aggregate indebtedness of municipalities. Such
has also been the uniform construction placed upon it since
the adoption of the constitution. It is a well known fact
that in determining the indebtedness of a city its indebted
ness alone is the basis upon which the constitutional limit
is ascertained though it is included within a county and
the county may also be indebted. It has never been thought
that since the city lies within the county and the taxable
property from which the city can obtain money to liquidate
its indebtedness is also a part of the county that the county
indebtedness or any portion thereof should be added to the
city's indebtedness in determining its constitutional limit
of indebtedness.
"Each municipality mentioned in the constitution is au

thorized to borrow up to the limit of its indebtedness, not
to that of its and another municipality's indebtedness. Each
municipality is a separate entity qualified to borrow and is
separately liable for its indebtedness." (p. 155)

In the case of Fiedler v. Eckfeldt, 335 111. 11, 166 N. E.
504, the constitutional provision involved was in effect
identical with the provision of the Wisconsin constitution
in question. The court held that the limitation was directed
to the public entity and not to the purpose involved, and
said: "The constitutional limitation invoked in this case is

not that no part of the territory of a school district shall
become liable for an indebtedness to an amount, including
existing indebtedness, in the aggregate exceeding 5 per
centum on the value of the taxable property therein, but
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is that no school district shall be allowed to become in

debted to such an amount."

At the time that the 1874 amendment to art. XI, see. 3,
was adopted, provision had already been made by the leg
islature for the creation of both common school districts

and union or high school districts. (Ch. XXIII, statutes of
Wisconsin, 1871.) Sec. 1 of that chapter authorized the
board of supervisors in each town to form school districts.
Sec. 19 enumerated 14 different powers which might be ex
ercised by the electors of the district at each annual meet
ing, including the power to choose officers and to vote taxes.
Sec. 33 provided that the officers of the district should be a
director, treasurer and clerk, and sees. 34 to 56 enumerated
the duties of the officers and the powers of the district
board.

Sec. 22 of said ch. XXIII of the statutes of 1871 pro
vided that whenever two-thirds of the legal voters of any
two or more school districts voted at an annual meeting to
form a union district for high school purposes, it would be
the duty of the town supervisors to establish the boundaries
of said union district. Sec. 23 provided that the control of
said union district should be vested in a board consisting
of a director, treasurer and clerk elected in the same man
ner as officers of common school district boards. Sec. 24

provided that the union district should have authority to
levy and collect taxes to defray the expenses of the district.

Sec. 25, among other things, provided that the board of the
union district should "have and exercise all the powers
granted by law to the boards of common school districts."

Sec. 134 of said ch. XXIII provided that "any school dis
trict within this state" should have power and authority
to borrow money. It is interesting to note that at that time
sec. 135 provided that "the sum so borrowed shall in no
case exceed ten per cent on the valuation of the real estate
contained in the district for the benefit of which the loan

is made." The 1874 amendment to art. XI, sec. 3, resulted
from the adoption of Joint Resolution No. 11 at the 1872

legislative session and Joint Resolution No. 4 at the 1873
legislative session. It is clear that at the time of the adop
tion of both of these resolutions and effective date of said

amendment, the Wisconsin statutes provided for the crea-
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tion of both common school districts and union or high
school districts whose territories might or might not be
coterminous, each of which operated separately and dis
tinctly from the other district, with its own elected officers
and power to tax and borrow money.

This classification and separation is recognized in the
present statutes. See sees. 40.02 (8), 40.03, 40.04, 40.07,
40.40, 40.41, 40.42 and 40.48.

The power of the legislature to provide for the creation
of union free high school districts was confirmed by our
supreme court. State ex rel. Johnson et al. v. Union Free
High School District of Polk and St. Croix Counties et at,,
179 Wis. 631, 191 N. W. 972, in which the court said, "The
legislature has full power to prescribe how free high school
districts shall be formed. Sec. 3, Art. X, Const."
In State ex rel. Free High School Board v. Lamont, 86,

Wis. 563, 566, 57 N. W. 369, it was said:

"A joint free high school district, if not a full corpora
tion, is clothed with many corporate attributes and vested
with important corporate powers. It is one of the legal civil
subdivisions of the state, created to enable the state to per
form properly one of its most important functions,—^the
education of its youth. Provision is made that its governing
body or board shall have perpetual succession. S. & B. Ann.
Stats, sec. 492. Such board may set in motion the taxing
power of the state to raise money to support the high school
(sec. 495), and generally may exercise the power and au
thority of ordinary school district boards (sec. 493), among
which is the right to bring actions (sec. 417). * * *"

The power of high school districts to borrow money was
approved in the case of City of Columbus v. Town of Fourth
tain Prairie, 134 Wis. 593, 115 N. W. 111. That case also
held that the fact that the boundaries of a free high school
district might be coterminous with those of a city does not
mean that the corporate personality of the free high school
district is merged into that of the city.
In several instances the courts of other states have inval

idated the indebtedness of overlapping municipalities where
their combined indebtedness exceeded the constitutional

debt limit, or have declared unconstitutional certain stat
utes which sought to superimpose one municipal unit upon
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another. However, these decisions were based upon the con
clusion that separate entities actually were not created but
that the statutes merely resulted in attempts to redistribute
powers. In Wisconsin, however, both common school dis
tricts and union free high school districts long have been
considered valid political entities.
Ch. 67, Wis. Stats., relates to municipal borrowing and

municipal bonds. Sec. 67.01 (1) defines a "municipality"
within the meaning of that chapter to include "a * * * com
mon school district, * * * union free high school district."
Sec. 67.03 (1) and (2) provides:

"(1) Every municipality may borrow money and issue
municipal obligations therefor for the purposes specified
and by the procedure provided in this chapter, * * * but
every municipality is forbidden to become indebted in any
manner or for any purpose to any amount, including exist
ing indebtedness, which in the aggregate exceeds * * * 5
per cent of the value of the taxable property therein * * *.
"(2) The amount so limited includes such indebtedness

only as has been or may be incurred independently by a
municipality for its own separate purposes; and does not
include any indebtedness, in whole or in part, that has been
or may be incurred independently by any other municipal
ity for its own separate purposes, even though the territory
and taxable property of either municipality constitutes the
whole or a part of the territory and taxable property of
the other."

Great weight properly may be given to the practical con
struction which a provision of the constitution has received
from the legislative, executive and judicial departments
without dissent from the people, during a long period of
time. State ex rel. Hudd v. Timme, 54 Wis. 318, 11 N. W.
785; Dean v. Borchsenius, 30 Wis. 236. Practical construc
tion extending over a period of years is most persuasive
and convincing in the construction of constitutional pro
visions. Schultz V. Milwaukee County, 245 Wis. Ill, 13 N.
W. 2d 580.

The Arizona constitution provides that under no circum
stances shall any school district become indebted to an
amount exceeding 10 per cent of the value of the taxable
property therein. In the case of Morgan v. Supervisors,
192 P. 2d 236, the supreme court of that state held that the
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debt limit applies separately to elementary school and high
school districts even though each district is composed partly
or even wholly of the same territory.

Hence, it is my opinion that neither of the applications
for loans about which you have inquired must be rejected
solely because of the fact that the combined indebtedness
of the common school district and union free high school
district which are involved would amount to almost 10 per
cent of the value of the taxable property in such districts
according to the last preceding assessment for state and
county taxes.
JRW

Intoxicating Liquors—Licenses and Permits—The term
"persons in charitable, mental and penal institutions" as
used in sec. 176.05 (21) (a), Stats., as amended by ch. 589,
Laws 1951, refers only to inmates of such institutions and
does not include employes.

September 24, 1951.
Erwin C. Zastrow,

District Attorney,
Walworth County.

You have requested an interpretation of sec. 176.05 (21)
(a) as amended by ch. 589, Laws 1951. The paragraph as
amended reads as follows:

"No governing body of any town, village or city shall
issue more than one retail 'Class B' liquor license for each
500 * * * 'population or fraction thereof, as determined by
the last federal censtis, except that if a greater number of
such licenses have been granted, issued, or in force, in such
town, village or city * * * on August 27, 1939, than would
be permissible under said limitation, such town board, vil
lage board or common council may grant and issue such
licenses equal in number to those granted, issued, and in
force on * * * August 27,1939, but no such town or village
board, or common council shall grant and issue any addi
tional retail 'Class B' license above the number in force
ipon the taking effect of this subsection until the number
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of such licenses shall correspond to the limitation provided
herein. * * * As of July 1 of each year in which a federal
census is taken the state department of public welfare shall
certify to each municipality concerned the number of per
sons in chantable, mental and penal institutions in the
municipality. The number of persons so certified shall not
be considered as a part of the population of the municipal
ity when determining the number of licenses that may be
issued under this subsection."

The paragraph formerly used the word "inhabitants"
where "population" has been inserted by the amendment.
The last sentence of the paragraph before it was amended
read: "Inmates of charitable and penal institutions shall
not be considered as inhabitants of cities or villages for

the purposes of this subsection."
You state that the department of public welfare has cer

tified to the city of Delavan not only the inmates of the
state school for the deaf but also employes of the institu
tion. Your question is whether the employes as well as
the inmates were meant to be excluded in computing the
city's population for purposes of establishing its quota of
liquor tavern licenses under the foregoing statute.

As noted above, the statute formerly used the word "in
mates," and there is no reason to believe that the legisla
ture intended any change in meaning when it used the
expression "persons in charitable, mental and penal insti
tutions" in the 1951 amendment. Inmates are only tran
siently present in the municipality and gain no legal settle
ment there, whereas employes of institutions are generally
permanent residents the same as anyone else who lives in
the community and makes his livelihood there. No reason
is perceived why the legislature should have intended to
exclude employes of public institutions. You are therefore
advised that only the inmates of the institution are to be
deducted from the federal census figure in determining the
population of the city, pursuant to sec. 176.05 (21) (a),
Stats.

WAP
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Intoxicating Liquors—Bartenders—n d e r sec. 176.05
(11), Stats., an unlicensed person otherwise qualified may
serve fermented malt beverages and intoxicating liquors on
licensed premises if he does so under the immediate super
vision of the licensee or a person holding an operator's
license, who is present on the premises at the time.

September 24, 1951.
William R. Glasow,

District Attorney,
Manitowoc County.

You have requested an opinion as to the interpretation
of sec. 176.05 (11) which reads as follows:

"There shall be upon premises operated under a retail
'Class A' or 'Class B' liquor license, at all times, the licensee
or some person who shall have an operator's license under
section 66.054 and who shall be responsible for the acts
of all persons serving as waiters, or in any other manner,
any fermented malt beverages or intoxicating liquor to
customers. No person other than the licensee shall serve
fermented malt beyerages or intoxicating liquor in any
place operated under a retail 'Class A' or 'Class B' liquor
license unless he shall possess such operator's license, or
unless he shall be under the immediate supervision of the
licensee or a person holding an operator's license who shall
be at the time of such service upon said premises."

You inquire whether a person not holding an operator's
license can serve as a bartender provided he otherwise is
qualified by law and is under the immediate supervision
of the licensee or of a person holding an operator's license
and who is then present on the premises.
The statute is quite clear on this point. A person other

than the licensee may serve fermented malt beverages or
intoxicating liquor under either of two alternative condi
tions, (1) if he holds an operator's license, or (2) if he is
under the immediate supervision of the licensee or a person
holding an operator's license, who is present on the
premises.
WAP
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Criminal Law—Parties to Offenses—Automobiles and
Motor Vehicles—Improper Use of Plates—^Person who
loans his automobile license plates to another, intending
and knowing that such other will use such plates on a
vehicle for which they were not issued, in violation of sec.
85.01 (1) or (4) (i). Stats., is "concerned in the commis
sion of a crime" and may be prosecuted as a principal un
der sec. 858.05, notwithstanding that there is no specific
prohibition against the loan of license plates. He may also be
guilty of a conspiracy with the borrower, in violation of
sec. 848.40.

September 24, 1951.
William J. Mccauley,

District Attorney,
Milwaukee County.

You state that from time to time it happens that a per
son to whom automobile license plates have been issued
under sec. 85.01, Stats., has loaned his plates to another
person or knowingly permitted that person to use the plates
on another vehicle not belonging to the person to whom
the plates have been issued. You refer to the fact that the
statutes do not expressly prohibit the loaning of such plates
and you inquire whether there is any ground for prose
cuting a person who does so. Incidentally, it may be pointed
out that sec. 85.02 (7), Stats., expressly prohibits the loan
ing of dealers' plates, but this does not apply to plates issued
under sec. 85.01, Stats.

Sec. 85.01 (1) provides in part as follows:

"No automobile, motor truck, motor delivery wagon, bus,
motor cycle or other similar motor vehicle or trailer or semi
trailer used in connection therewith, shall be operated upon
any highway unless the same shall have been registered in
the office of the motor vehicle department, and the regis
tration fee paid. * * *"

Sec. 85.01 (4) (i) provides in part as follows:

"* * * No number plates shall be used or displayed ex
cept by the person to whom issued in accordance with this
section.* * *"
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Sec. 85.01 (12) provides a criminal penalty for violation
of the foregoing provisions. The offense not being punish
able in the state prison is therefore a misdemeanor.

It is my opinion that a person who knowingly lends his
plates to another for the purpose of permitting them to be
used in violation of sec. 85.01 (4) (i) above quoted, or
knowing that the borrower intends to use them to escape
detection in the operation of a motor vehicle which has not
been properly registered, in violation of sec. 85.01 (1), is
"concerned in the commission of a crime" by such other
person within the meaning of sec. 353.05, which provides
as follows:

"Every person concerned in the commission of a crime,
whether he directly commits the crime or abets or aids
in or hires, counsels or otherwise procures its commission
is a principal and may be indicted or informed against as
principal and tried in the county where the crime was com
mitted either separately or with others concerned; and may
be convicted of any degree of the crime charged or any
crime included in the charge, whether the principal actor
has been convicted or acquitted or convicted of some other
degree of the crime or of some other crime based upon the
same occurrence or has not been apprehended or is not
amenable to justice or for any other reason has not been
tried or is a corporation."

The foregoing section applies to misdemeanors as well
as to felonies and makes the person who lends the plates
under the circumstances stated in your letter guilty as a
principal in the violation of sec. 85.01 by the person to
whom the plates were so loaned.
See also, State v. Maas, (1944) 246 Wis. 159, 160-161,

167, 16 N. W. 2d 406; 30 0. A. G. 95.
As pointed out in the opinion last cited, the person who

loans the plates under those circunjstances may also be
guilty of a conspiracy with the borrower, in violation of
sec. 348.40, Stats.
WAP
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Insane—Maintenance—Compensation to Milwaukee
County—statutes—Effective Date—Increase in rate charged
to counties for maintenance of patients at state mental hos
pitals under sec. 51.08 (1), Stats., as made by ch. 688, Laws
1951, became effective August 9, 1951, the day after pub
lication. The rate of state aid to Milwaukee county for car
ing for acute mental cases, under sec. 51.24 (2), as recre
ated by ch. 688, Laws 1951, discussed.

September 25, 1951.

State Department of Public Welfare.

You request answers to the following two questions re
garding the construction of ch. 688, Laws 1951, which
amends sec. 51.08 (1), creates sec. 51.08 (2), and repeals
and recreates sec. 51.24 (2), Stats.:

1. What is the effective date of the change from $4 to
$5 per week in the rate for maintenance at the state mental
hospitals, under sec. 51.08 (1) as amended by ch. 688, Laws
1951?

2. In compensating Milwaukee county for acute mental
cases, what is the "charge made by the state to counties

pursuant to the provisions of section 51.08" which is to
be deducted from the average per capita cost of care at
Mendota and Winnebago state hospitals, under sec. 51.24
(2) as amended by ch. 688, Laws 1951?

Sec. 51.08 (1), Stats. 1949, provided, so far as here
material:

"(1) The expense of maintenance, care and treatment
of each patient in any state hospital shall be at the rate
of $4 per week, and in any county hospital or facility for
the mentally infirm at the rate of $8 per week. * * * This
amendment (1949) shall be effective so as to apply to the
cost of county operation of hospitals beginning Julv 1,
1948."

Sec. 1 of ch. 688, Laws 1951, deleted the last sentence
of sec. 51.08 (1) and amended the remaining portion of
the section to read:

"The expense of maintenance, care and treatment of each
patient in any state hospital shall be at the rate of $5 per
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week, and in any county hospital or facility for the men
tally infirm at the rate of $10 per week for the year begin
ning July 1, 1950 and annually thereafter equal in amount
to the actual average per capita cost of maintenance, care
and treatment of such patients therein as determined from
annual individual hospital reports filed with the state de
partment of public welfare under the mandatory uniform
cost record-keeping requirement of section 46.18 (8), (9)
and (10). * *

Ch. 688, Laws 1951, expressly provides that the $10
weekly rate at county hospitals shall be effective "for the
year beginning July 1, 1950," but it seems that the same
effective date was not intended to be applied to the in
creased rate at the state hospital. As originally introduced,
Bill 45, A., which ultimately became ch. 688, Laws 1951,
did not affect the rate at state hospitals and would have
changed the county hospital rate from $8 per week to "the
actual per capita cost" of maintenance in such institutions,
effective July 1, 1950. Substitute amendment No. 1, A., to
Bill 45, A., adopted the $10 weekly rate at county institu
tions for the year beginning July 1, 1950 and made the
rate thereafter equal to the actual per capita cost of main
tenance, but did not change the $4 rate at state hospitals.
Amendment No. 2, A., to substitute amendment No. 1, A.,
changed the $4 weekly rate at state hospitals to $5, and
made no other changes.

Thus, it is clear that the increasing of the state hospital
rate from $4 to $5 was not a part and parcel of the original
proposal to increase the rate at county hospitals and in
fact was not suggested to the legislature until after the
original bill and substitute amendment 1, A., had been
considered by the assembly committee on public welfare and
by the joint committee on finance. The bill was recalled
from the latter committee on May 15, 1951, and on May 23
the assembly adopted the amendment raising the rate at
state hospitals.
The plain meaning of the language used in sec. 51.08 (1),

as amended, would be that only the county hospital rate
change was to be effective July 1, 1950, since the phrase
containing the July 1, 1950 date would not modify the pro
vision on the state hospital rate change. The phrase con-
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taining the July 1, 1950 date is separated from the state
hospital provision by a comma and also contains reference
to the individual hospital reports which are filed by county

- hospitals only. Since part of the phrase clearly is inappli
cable to the state hospital provision, it would require a
strained construction of the language used to apply the part
of the phrase containing the July 1, 1950 date to the state
hospital provision.
As previously noted, there is no indication of a legislative

intent to make the change in the state hospital rate effective
on July 1, 1950, and hence the plain meaning of the lan
guage should be followed.

Since the effective date for the change in the state hos
pital rate is not set forth in ch. 688, Laws 1951, that part
of the act became effective upon August 9, 1951, the day
after its publication. Sec. 370.05, Stats.; 38 0. A. G. 661.
Although the rate set forth in the statute is a weekly rate,
the change in rate became effective the day after the pub
lication of the act, thus requiring the application of the old
rate for the first part of the week of August 5 to 11, 1951,
and the new rate for the last 3 days of the week.
Coming now to your second question, sec. 3 of ch. 688,

Laws 1951, repealed and recreated sec. 51.24 (2), Stats.,
relating to aid to Milwaukee county, to read, so far as here
material:

"(2) The state shall compensate the county for the care
and maintenance of patients in the hospital mentioned in
subsection (1) who are maintained at public expense, at
the rate of $5 per week for each chronic case for the year
beginning July 1, 1950, and annually thereafter at a rate
determined in accordance with the provisions of section
51.08 (1). For patients who are maintained at public ex
pense the state shall compensate the county for each acute
case at the rate of $5 per week and, commencing July 1,
1951, at a rate equal in amount to the full average per cap
ita cost of care and maintenance of patients in Mendota
state hospital and Winnebago state hospital minus the
charge made by the state to counties pursuant to the pro-
visons of section 51.08. * * *"

Prior to the passage of ch. 688, Laws 1951, sec. 51.24 (2)
provided that the state should compensate Milwaukee county
for patients maintained at the county's mental hospital at
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the rate of $5 per week for each acute case. Under the re
created section this rate is to be changed, commencing July
1, 1951, to the full average per capita cost for care and
maintenance of patients in Mendota and Winnebago state
hospitals "minus the charge made by the state to counties
pursuant to the provisions of section 51.08."

Literally, the only "charge" made by the state to counties
under sec. 51.08 is that provided in the second sentence of
subsec. (1). It provides that when a county maintains at
public charge in its mental hospital a patient having legal
settlement in another county, it charges to the state the
whole rate, and the state then charges one-half thereof to
the county where the patient has legal settlement. These
charges made by the state to the counties in any one account
ing period, or even for any one week, do not constitute a
"rate" that could be deducted from the weekly average per
capita cost of care at the two state hospitals.
The Question thus arises as to whether the rate of the

deduction is the $5 weekly rate for care at the state hos
pitals, set forth in the first part of the opening sentence
of sec. 51.08 (1), or one-half of the established rate for
county hospitals, set forth in the latter part of the same
sentence, which the state charges over to the county of
legal settlement of a patient maintained in the institution
of some other county.
The legislature has not said that the state should com

pensate Milwaukee county for each acute case, commencing
July 1, 1951, at a rate equal to the average per capita cost
of care at the two state hospitals less one-half of the aver
age per capita cost at the various county hospitals, but
rather, "minus the charge made by the state to counties
pursuant to the provisions of section 51.08." Had the legis
lature intended that the deduction was to be one-half of

the average per capita cost at county hospitals, it would
have so stated.

The only rate mentioned in respect to state charges is
the $5 in the first sentence of sec. 51.08 (1). In the absence
of some sound reason for doing so, it cannot be assumed
that the legislature intended to provide for payment of state
aid for Milwaukee county for caring for its own acute
mental cases upon the basis of the average per capita cost
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at the state institutions less one-half of the established

rate for the care of chronic cases at county hospitals for
the mentally infirm and at the same time provide for the
state's bearing all but $5 of the cost of acute cases from
other counties, Milwaukee being the only county that main
tains its own hospital for acute cases.
The only construction of sec. 51.24 (2), as recreated by

sec. 3 of ch. 688, Laws 1951, consistent with treating Mil
waukee upon an equal basis with other counties, is that com
mencing July 1, 1951 the state aid to Milwaukee county for
the care of its own acute cases is to be at a rate equal to
the average per capita cost of care at Mendota and Winne-
bago state hospitals minus the weekly rate for maintenance
of a patient in one of the state hospitals as provided in sec.
51.08 (1). The rate at the state hospitals, provided in sec.
51.08 (1), is the rate charged by the state to the counties
under sec. 46.106, Stats. This construction makes the state
aid to Milwaukee county for caring for its own acute men
tal cases in its own county institution comparable to the
state aid granted to other counties whose patients are taken
care of in the state hospitals at Mendota and Winnebago,
and puts Milwaukee county on an equal basis with the other
counties in the matter of state aid for acute mental cases.

It is our conclusion that the state aid to Milwaukee
county for caring for acute mental cases at public expense
at that county's institution, commencing July 1, 1951, is to
be at a rate equal to "the full average per capita cost of
care and maintenance of patients in Mendota state hospital
and Winnebago state hospital minus" the rate established
in sec. 51.08 (1) for the expense of maintenance, care and
treatment of a patient in any state hospital.
HHP

EWW
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Civil Defense—Avprovriations—Allocation of Powers—
Statutes establishing state system of civil defense analyzed.
Sees. 20.03 (4), 20.035, 20.07 (18), 21.024, 25.37.

September 25, 1951.
Ralph J. Olson, Major General,

Wisconsin National Guard.

In your capacity as state director of civil defense, you
have asked me for an analysis of the civil defense program
established by the statutes enacted by the 1951 session of
the legislature. The principal statutes are chs. 443, 531 and
527, Laws 1951.

Rather than attempt to answer the specific questions that
you have raised, it is deemed advisable to analyze the entire
program and establish the allocation of powers between
the state and local municipalities.
The statutes as enacted deal with three principal sub

jects and they will be discussed under those headings. These
are appropriations by the state, state powers, and local
powers.

There are three principal appropriations established by
the various acts. The first of these is the appropriation in
sec. 20.03 (4) created by ch. 531 which appropriates annu
ally beginning July 1, 1951, $50,000 for civil defense activ
ities. Subject to the restrictions in the section concerning
capital outlay these funds may be expended for equipment
and supplies for civil defense purposes, either for state
mobile defense units or for local units. These funds may
be so expended whether or not they are matched by any
grant from the federal government. They may be used for
the purchase of supplies from the federal government only
if such supplies can be purchased more economically and
expeditiously than otherwise. Sec. 20.019, created by ch.
443, Laws 1951, so provides.
The second class of appropriation is that in sec. 20.035

of the statutes created by ch. 527, Laws 1951. The funds
appropriated by this section can only be spent for the pur
chase of equipment on a 50-50 basis with the federal gov-
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ernment, and on recommendation of the state civil defense
counsel. Subsec. (1) of this section appropriates not to
exceed $100,000 for the purchase of cots, litters and radio
logical monitoring equipment. Such items may be purchased
both for use in training medical mobile teams and in case
of emergency resulting from enemy attack. Subsec. (2) of
this section appropriates $50,000 for the purchase of sirens,
communications equipment and mobile emergency power
equipment. This equipment is for the use of civil defense
personnel in critical target areas, both for training pur
poses and in case of emergency resulting from enemy at
tack. The appropriation under subsec. (1) will not be
come available until released by the emergency board, while
the appropriation under subsec. (2) does not require
emergency board approval.
The third appropriation is the appropriation in sec. 20.07

(18) created by ch. 527, Laws 1951, of $1,500,000 to the
emergency disaster, fund. The disaster fund is created by
sec. 25.37 of the statutes which was also created by ch. 527,
Laws 1951. This section provides generally that the funds
shall become available only where there is a grave emer
gency created by reason of enemy attack. This section fur
ther provides that the funds will become available only by
specific action of the legislature except in the case of ad
vance agreements made for the supply of drugs, dressings,
medical supplies and blankets to be requisitioned by the
director of civil defense.

II

Provisions for the organization of the state civil defense
are established in sec. 21.024 created by ch. 443, Laws 1951.
This section provides for the following:

1. The appointment of a state director of civil defense
by the governor.
2. The organization of state activity in the program of

civil defense by the director.
3. Advice and guidance by the state director to local

municipalities in the preparation of local defense plans.
4. State assistance in the form of personnel, money or

equipment to local units. The only fund available for this
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assistance presently is the appropriation in sec. 20.03 (4).
However, the equipment purchased by the state under sec.
20.035 may be made available to local units under the terms
of that section.

5. The director may organize and train state volunteer
mobile support units. These units may engage in practice
operations and assist local units during a period of
emergency.

6. The governor may accept assistance to the state from
any persons (including the federal government) for the
purpose of civil defense and may authorize local municipal
ities to accept such assistance.

7. The state will reimburse local municipalities for all
costs of workmen's compensation indemnity or liability to
third persons or damage or destruction to mobile equipment
which exceeds $1 per person per year for the population of
the local municipality. At the present time funds for this
purpose may be drawn only from the appropriation in sec.
20.03 (4).

8. The governor is authorized to proclaim an emergency
in the case of enemy attack. After the proclamation of an
emergency all civil defense units are under the control of
the state director of civil defense.

Ill

Local municipalities, which term is here used to include
cities, villages, towns and counties, have the following pow
ers and responsibilities:

1. To establish local organizations for civil defense under

the supervision of a local director.
2. To prepare local defense plans with the advice and

guidance of the state director.
3. To appropriate funds or levy taxes for civil defense

and disaster relief without restriction. These funds may be
expended for any purpose lawful under the statute either
with or without assistance from the state or federal

government.
4. With the authorization of the governor, to accept gifts

or grants from any person (which term by statute would
include all government agencies) for the purpose of civil
defense.
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5. For workmen's, compensation, liability to third per
sons, and damages to their own property, subject to partial
reimbursement from the state as indicated in II.

IV

The following provisions are of general application:
1. Subversive personnel who advocate a change in the

government of the United States or of this state by force
or violence may not be members of civil defense units.

2. Volunteer members of state or local civil defense units

are entitled to workmen's compensation benefits from the
state or local municipalities, provided they are not at the
time acting as employes of a private employer. This cover
age extends to all activities authorized by the controlling
statutes.

RGT

REB

Constitutional Law—Appropriations and Expenditures—
State Board of Health—It is not sufficiently clear that the
appropriation under sec. 20.18 (B), Stats., covers aids au
thorized by sec. 50.08 to warrant payments out of the
treasury without judicial interpretation.

September 26, 1951.
State Board of Health.

You have asked whether the appropriation made by sec.
20.18 (3) of the statutes may be used to pay the state aid
provided by sec. 50.08 as amended by ch. 496, Laws 1951.

Sec. 2 of art. VIII of the Wisconsin constitution provides
in part that "no money shall be paid out of the treasury
except in pursuance of an appropriation by law."
This restriction was discussed in 1904 0. A. G. 148 and

30 0. A. G. 249. It was also considered by the supreme
court in State ex rel. Bell v. Harshaw, 76 Wis. 230, 242,
45 N. W. 308, in which the court said that, irrespective
of whether funds were rightfully or wrongfully in the
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hands of the state treasurer, the treasurer has no lawful
right to pay them out unless there is a law authorizing
him to do so.

Sec. 20.18 (3) reads:

"Annually, beginning July 1, 1941, such sums as may be
necessary for state aid to tuberculosis sanatoria to be ex
pended as provided in section 50.07 and section 58.06 (2)."

In determinng whether the foregoing provision author
izes the payments to which you have referred, so as to sat
isfy the quoted constitutional provision, some guidance may
be supplied by the rules of interpretation generally fol
lowed in respect to appropriation bills. It was said in 42
Am. Jur. 749, §45:

"No particular form of words is necessary to constitute
a valid appropriation, but the legislative intent to appro
priate funds must be clear and certain; it cannot be inferred
by a construction of doubtful acts or ambiguous language.
4c 4c 4c»

Some courts have held that appropriation bills must be
strictly construed. State v. Weatherby, 350 Mo. 741, 168
S. W. 2d 1048; Meyers v. Kansas City, 323 Mo. 200, 18
S. W. 2d 900.

The payments about which you inquire are not author
ized by either of the sections referred to in the quoted
appropriation provision, but rather by sec. 50.08. At the
time the legislature enacted the appropriation contained in
sec. 20.18 (3), no state aids were authorized under sec.
50.08. At that time sec. 50.08 provided only that counties
might establish and maintain an outpatient department or
public health dispensary for tuberculosis and other com
municable diseases, which might also be used in connec
tion with the correction of physical defects of school chil
dren and for child welfare work. It was amended by ch.
201, Laws 1949, to provide for state aid to counties for
treatment given in such outpatient department or public
health dispensary to persons presenting a certificate men
tioned in sec. 50.07 (1), i.e., a certificate "of a regularly
licensed physician that he [applicant] is suffering from
tuberculosis, or that he presents symptoms of tuberculosis
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calling for careful observation in order to make a
diagnosis."
No appropriation was made in connection with eh. 201,

Laws 1949, so that the situation seems to be similar to that
discussed in 1904 0. A. G. 148, in which pajrments were
authorized but no appropriation made therefor. The opin
ion was given that funds could not be paid out of the treas
ury for the purposes specified in the statute without spe
cific appropriation.

Sec. 50.08 was again amended by ch. 496, Laws 1951, but
no further appropriation was made. In addition to the
changes respecting the conditions to be met in order to au
thorize state aid, the section was amended to strike refer
ences to other communicable diseases and treatment of

children, so as to limit the work of the outpatient depart
ment or dispensary to the type of condition which might
be treated in tuberculosis sanatoria.

Sec. 50.08, as amended, refers three times to sec. 50.07.
The credit to be given by the state to a county under sec.
50.08 is fixed at "one-seventh of the amount paid by the
state per week to the county under section 50.07 (3) (a)."
The aid authorized by sec. 50.08 iS, therefore, for the treat-'
ment of the same kind of disease as that for which funds

are appropriated under sec. 20.18 (3). It may be argued
that that fact, together with the failure of the legislature
to make any further appropriation when it amended sec.
50.08 to provide for state aids, indicates an intent to make
the funds earlier appropriated available for the new aid.

It was held in State ex rel. Board of Regents v. Zimmer
man, 183 Wis. 132, 146, 197 N. W. 823, that even an appro
priations bill is to be construed so as to carry out its lead
ing idea and purpose. In 22 0. A. G. 720, an opinion was
given with respect to sec. 20.18 (3) of the statutes of 1933,
indicating that a departure from literal language might be
permissible in order to effectuate the manifest legislative
intent. Both the case and the opinion above cited indicated
that there must be an ambiguity before such a relaxed con
struction may be applied.
The appropriation in sec. 20.18 (3) is for state aid "to

tuberculosis sanatoria" to be expended "as provided in sec
tion 50.07 and section 58.06 (2)." It does not refer to sec.
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50.08. Neither of the sections mentioned in sec. 20.18 (3)
"provides" the state aid covered by the amended sec. 50.08,
else the amendment of the latter section would not have
been necessary.

The definition of a sanatorium as contained in standard
dictionaries such as Webster's New International Diction
ary, 3d ed., might conceivably be broad enough to include
any institution in which tuberculosis is treated even though
it is one in which the duration of the patient's stay is more
transient than is usually the case in a sanatorium. An out
patient department might be a part of a tuberculosis sana
torium ; but the legislature has apparently regarded the in
stitutions authorized by sec. 50.08 as something separate
and distinct from sanatoria themselves. That is evident

not only from the fact that it has authorized their mainte
nance by a separate statute referring to them as "institu
tions" and providing for their government, but also has
expressly recognized in subsec. (2) of the amended sec.
50.08 that they may be maintained where "there is no
county sanatorium in the county providing the outpatient
treatment."

I am of the opinion that to extend the application of sec.
20.18 (3) to cover aids which had not been authorized at
the time of its enactment, and to institutions which the
legislature itself recognized as something distinct from
"tuberculosis sanatoria" and for which it provided its au
thorization in a section not referred to in sec. 20.18 (3),

would be going beyond mere construction and would be leg
islating to cover what we believe to have been a legislative
omission.

In the absence of a judicial mandate, I do not believe sec.
20.18 (3) is a sufficient appropiuation to warrant the treas
urer to pay out funds in circumstances not authorized un
der sec. 50.07 or 58.06 (2).
BL
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Automobiles and Motor Vehicles—Tractors—Registrar
tion—A tractor used exclusively for driving and giving
power to a trench digger, which is bolted to the tractor
and has no power of its own, and for hauling it from job
to job need not be registered.

September 28, 1951.

HERBERT J. Mueller,

District Attorney,
Winnebago County.

Your letter states the following facts: A person residing
on a 2-acre plat of land owns a tractor to which is attached
a digger used for digging trenches on farms. This person
travels from farm to farm digging trenches under contract
and travels upon the state highways an average of 20 miles
per week.
You ask whether such a vehicle is required to be regis

tered.

Sec. 85.01 (4) (f) reads as follows:

"Tractors. For the registration of all tractors not other
wise expressly exempted from registration, the fees pre
scribed in subsection (c) for trucks of the same gross
weight. This amendment (1945) shall be effective July 1,
1945. Tractors used exclusively in agricultural operations,
including threshing, or used exclusively to provide power
to drive other machinery, or to transport from job to job
machinery driven by such tractor, or tractors used exclu
sively for construction operations need not be registered."

It appears that the trench digger involved is a separate
machine or attacliment. It can be attached to the tractor
and used and later detached so that the tractor may be used
for other purposes. The same power takeoff could be
attached to other machines and the tractor used to provide
power to and transport those machines at a time when the
owner has no trenches to dig. Should the owner desire, the
trencher could be reattached to another tractor of the same
type or, with some adaptation, to another type of tractor
instead, according to his needs. It is therefore a machine
which is an implement to the tractor, but the two remain
as distinct entities. This should not be confused with a self-
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propelled, self-powered trench digging machine which in
and of itself is a motor vehicle. In the case about which

you ask, the tractor is a motor vehicle, but the trencher
it not because it is not self-propelled. (See sec. 85.10 (2).)
So long as the tractor is used exclusively to provide power
and propelling force to this trencher—or other machin
ery— it is and remains exempt from the registration re
quirements of the statute quoted.
GFS
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Pharmacy—Drugs—Livestock Remedies—Sale of live
stock remedies complying with the provisions of sees. 95.64
and 95.65, Stats., sold pursuant to sec. 151.04 (8), in the
form of proprietary medicines in sealed packages, labeled
to comply with the federal and state pure food and drug
law, with directions for using, and carrying the name and
location of the manufacturer, is not restricted to registered
pharmacists, even though the same may contain items listed
as drugs under sec. 151.06 or may contain dangerous drugs
enumerated in sec. 151.07.

October 1, 1951.

D. N. McDowell, Director,
Department of Agriculture.

You have called attention to sees. 95.64 to 95.68, inclusive,
of the Wisconsin statutes relating to livestock remedies and
their registration with the department of agriculture and
you state that the board of pharmacy of the state of Wis
consin has apparently taken the position that despite these
provisions livestock remedies which contain drugs as de-
lined in sec. 151.06 or 151.07 may only be sold by licensed
druggists. Mention is also made of sec. 151.04 (3) which,
among other things, exempts from the pharmacy law the
sale of proprietary medicines in sealed packages, labeled
to comply with the federal and state pure food and drug
law, with directions for using, and listing the name and
location of the manufacturer.

Apparently some question has been raised as to whether
or not a livestock proprietary medicine containing a dan
gerous drug as defined by sec. 151.07 comes within the ex
emption provided by sec. 151.04 (3), and the operators of
feed stores and other agricultural supply retail outlets are
taking the position that the sale of all livestock proprietary
medicines is subject to the exclusive jurisdiction of the de
partment of agriculture under ch. 95 of the statutes and
that ch. 151, the pharmacy law, has no application.
You have accordingly requested an opinion to clarify

the confusion that has arisen as to the proper application
of the statutes in question.
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It would appear at first glance that there may be some
overlapping, if not actual conflicts, in the statutory provi
sions in question, and the problem is one of attempting to
harmonize all of the provisions relating to the same sub
ject so as to give effect to each and to avoid any supposed
incongruity if this can be done by reasonable construc
tion. Hite V. Keene, 137 Wis. 625, 119 N. W. 303. In the
construction of statutes, conflicts by implication or other
wise, between different provisions of a statute or between
two statutes, are not favored and will not be held to exist
if they may otherwise be reasonably construed. Mason v.
City of Ashland, 98 Wis. 540, 74 N. W. 357.
In analyzing the problem, we will not take the space here

to quote in detail all the statutory provisions in question.
Sec. 95.64 (1) defines a livestock remedy for the pur

poses of sees. 95.64 to 95.66 to include devices, remedies,
cures, tonics, powders, proprietary medicines, condimental
feeds, and medicated stock foods for treatment or preven
tion of any disease of livestock, poultry or other domestic
animals and administered internally, but excludes medi
cines intended primarily for human use. All of these reme
dies must be registered with the department of agriculture
under sec. 95.65. See sec. 95.64 (2). This subsection also
sets up a number of detailed regulations as to labeling, de
signed to prevent fraud and deception.

Sec. 95.65 (1) provides for registration by the manu
facturer or distributor upon payment of a $6 fee to the
department. No remedy will be registered if it violates the

provisions of sec. 95.64. Sec. 95.66 relates to the sampling
of products for which registration is sought, and sec. 95.68
is a severability clause in the event of unconstitutionality.

It is quite apparent that the foregoing provisions were
intended to prevent fraud or deception in the manufacture
or preparation and labeling of livestock remedies, and that
they do not relate particularly to retail sales except that
livestock remedies may not be sold in this state unless they
have been registered with the department of agriculture
under sec. 95.65.

It is also apparent that livestock remedies are not neces
sarily excluded from the provisions of ch. 151. Sec. 151.06
(1), in defining the term "drug" as used in ch. 151, specifi-
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cally includes items intended for use in the diagnosis, cure,
mitigation, treatment or prevention of disease in man "or
other animals" and in 37 0. A. G. 410, this office expressed
the view that items defined as drugs under sec. 151.06 and
intended for animal use cannot be sold by merchants gen
erally and may be sold only by persons authorized to do so
under sees. 151.03 and 151.04. However, we made it clear
at page 413 that this limitation was not applicable to pro
prietary medicines by reason of the exemption provided by
sec. 151.04 (3), which provides in part:

"This shall not interfere with the dispensing of drugs,
medicines or other articles by physicians, nor luith the sale
of proprietary medicines in sealed packages, labeled to com
ply with the federal and state pure food and drug law, with
directions for using, and the name and location of the
manufacturer * *

Other exceptions not material to the present inquiry were
also discussed in the foregoing opinion but need not be con
sidered further at this time.

Since it is our understanding that the present difficulty
concerns only proprietary medicines for livestock, the in
quiry might well be closed with the observation that while
both chs. 151 and 95 apply, eh. 151 may for all practical
purposes be disregarded by reason of the exemption of pro
prietaries by sec. 151.04 (3).
However, there are apparently other points in dispute.

As we understand it, the pharmacy board has raised the
question as to whether sec. 151.04 (3) has not been super
seded to the extent that sec. 151.07 relating to dangerous
drugs, being a later enactment, removes from the exemp
tion provided by sec. 151.04 (3), proprietaries containing
dangerous drugs.

Sec. 151.07 was created by ch. 424, Laws 1947, and lists
a considerable number of so-called "dangerous drugs."

Sec. 151.07 (2), (3) and (4) provides:

"(2) No person except a practitioner shall deliver any
dangerous drug except upon the prescription of a prac
titioner.
"(3) No person, except a registered pharmacist or a

practitioner shall prepare, compound, dispense or prepare
for delivery for a patient any dangerous drug.
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" (4) No dangerous drug shall be delivered unless there
is affixed to the immediate container a label disclosing:
"(a) The name and address of the owner of the estab

lishment from which such drug was delivered.
"(b) The date on which the prescription for such drug

was filled.
"(c) The number of such prescription as filed in the pre

scription file of the pharmacist who filled such prescription.
"(d) The name of the practitioner who prescribed such

drug.
"(e) The name and address of the patient.
"(f) Directions for use of the drug as contained in the

prescription."

While the position of the pharmacy board seems to be
well taken so far as proprietary medicines for human use
are concerned, the provisions of sec. 151.07 apparently have
no application to animal treatment, in view of the language
of the statute. For example, sec. 151.07 (1) (c) defines a
"patient" to mean an "individual for whom dangerous
drugs are prescribed or to whom dangerous drugs are ad
ministered" and subsec. (4) (e) requires that the label of
the drug shall disclose the "name and address of the pa
tient." While the tendency today is to bestow fancy names
on registered animals, there are many others that are lowly-
born and nameless (see Kopplin v. Quade, 145 Wis. 454)
and the farmer whose chickens are dying by the hundreds
might be sorely, put to list their names if sec. 151.07 re
quires it whenever he buys some proprietary poultry rem
edy containing a dangerous drug.

Moreover, sec. 151.07 (1) (a) defines a "dangerous drug"
to mean "any drug unsafe for self medication" This makes
it quite clear that the legislature in enacting sec. 151.07 was
thinking of drugs for human rather than animal or poultry
use, since livestock and poultry are not addicted to "self
medication."

Any doubts that might otherwise exist as to the inap
plicability of sec. 151.07 to livestock remedies were effec
tively resolved by the language of sec. 151.07 (1) (a) 9,
which provides in part that no compound, mixture, or prep
aration shall be deemed a dangerous drug " if it is designed
for the purpose of treating animals or poultry and so
labeled,"
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It might be mentioned in passing, although not deter
minative here, that there may well be sound reasons for not
making the "dangerous drug" provisions applicable to ani
mals because of widely different reactions to drugs which
are shown by humans as compared to the effect of the same
drugs on animals. For instance we are informed that nico
tine, except in very small quantities, is highly toxic to man,
whereas it may be used in very large quantities with no ill
effects in effectively treating certain diseases in poultry. On
the other hand, alcohol, on which certain humans seem to
thrive, is highly toxic to poultry even in small quantities.
In any event, for the reasons first stated above, it seems

quite clear that sec. 151.07, which limits the sale of danger
ous drugs to sales on prescription by a registered pharma
cist, is inapplicable to the sale of proprietary medicines for
animals and poultry, and that the exemption of sales of
proprietary medicines from the provisions of ch. 151 ap
plies to the sale of proprietary medicines for livestock even
though such proprietaries may contain so-called dangerous
drugs.

Another point of dispute needs discussion. We are in
formed that some of the components of certain proprietaries
over the years have found their way into the official United
States Pharmacopoeia, the official Homeopathic Pharma
copoeia, and the official National Formulary, so as to be
come official drugs within the definition of sec. 151.06 (1),
whether intended for man or other animals. Does the ex

emption provided by sec. 151.04 (3) to the sale of proprie
tary medicines in sealed packages continue to apply once a
component of a proprietary has become an official drug?
Sec. 151.04 (3) is specific as to proprietary medicines in
sealed packages labeled to comply with the federal and
state pure food and drug law, with directions for using, and
giving the name and location of the manufacturer. If not in
such a sealed package, the proprietary, if listed as provided
in sec. 151.06, would of course be subject to the same con
trol as all other items similarly listed. The exemption pro
vided by sec. 151.04 (3) is not because the components of a
proprietary medicine are not drugs but rather because they
might well be deemed to be drugs subject to ch. 151 gen
erally if not otherwise exempted from its application. It
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should, however, be mentioned here that the view has been
taken that a proprietary may lose the privileges attaching
to it by expiration of its patent or copyright, in which case
it is no longer a proprietary medicine entitled to the ex
emption provided by sec. 151.04 (3). See 16 0. A. G. 140
and 318.

This view has been followed by some courts, as will be
hereinafter discussed, although there appears to be some
judicial confusion as to what is meant by the term "pro
prietary medicines." Is the term to be understood in a strict
and technical sense as limited to those in the preparation
of which there is an exclusive right of property in some
pi'oprietor?

This point was considered in the case of People v. Heron,
34 Cal. App. Supp. 2d 755, 90 P. 2d 154, where the court
took the view that in pharmacy statutes the term "pro
prietary medicines" has not been used in a technical but in
the commonly accepted sense as preparations prepared and
sold throughout the country in original packages under a
trade name or under the proprietor's name, and that it is
not essential that the preparation be protected by a patent
or depend upon a secret imparted by some Indian chief or

that it be the result of years of laboratory research. Rather
it depends on the dress in which it is offered to the public.
In a concurring opinion the chief justice specifically disap
proved as too limited the holding in People v. McClain, 2
Cal. App. Supp. 2d 751, 33 P. 2d 710, to the effect that a
proprietary medicine is one which the maker has the ex
clusive right to manufacture and which is labeled or other
wise marked with his name, although this does not mean
that the composition of the medicine itself must be patented,
but it must .either be made by a secret formula or the maker
must have the exclusive process of manufacture by which
exceptional virtues are imparted to his product as distin
guished from other preparations of the same sort.
However, the significance of a secret formula was

brought out in the case of Riggs v. City of Hot Springs, 181
Ark. 377, 26 S. W. 2d 70, where the Arkansas court deter

mined that the term "patent medicine" was no longer lim
ited to medicines that were protected by a patent, but that
"patent medicines" and "proprietary medicines" are now
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interchangeable terms and that where any article intended
to be used for medicinal purposes is prepared from a secret
formula and is placed in containers, either packages or
bottles, for sale, to be used without further preparation,
and is so labeled that it may be for immediate use, it is a
matter of common knowledge that such remedies are called
'patent" or "proprietary" medicines.
In Tiedje v. Haney, 184 Minn. 569, 239 N. W. 611, the

court considered that the word "proprietary" as applied to
medicines, necessarily implies that the medicine has been
compounded by a manufacturer who prepared the medicine
according to his own formula. A somewhat less qualified
view was expi*essed by the court in State v. Kenclig, 133 la.
164, 110 N. W. 463.

In State ex rel. Missildine v. Jeivett Market Co., 209 la.
567, 228 N. W. 288, it was held that aspirin is a drug and
not a proprietary medicine, although originally it was a
proprietary medicine discovered in Germany and was based
on a secret formula. However, the formula has since been
discovered by others and the court therefore concluded that
it had entirely ceased to be a proprietary medicine. See also
State V. Combs, 169 Ore. 566, 130 P. 2d 947, 949; PeopZe v.
Bernstein, 261 N. Y. S. 381, 237 App. D. 270; People v. Mc-
Clain, 2 Cal. App. 2d Supp. 751, 33 P. 2d 710.
To discuss here all the cases touching upon the subject

would unduly pi'olong an already somewhat lengthy opin
ion, and it will suffice to say that there are at least a con
siderable number of cases to the effect that a proprietary
medicine must be based upon a secret formula even though
the name no longer be protected by patent or copyright.
Attention perhaps should be directed at this point to an
other definition of a non-judicial variety by the council on
pharmacy and chemistry of the American Medical Associa
tion which defines the term "proprietary article" to mean
any chemical, drug or similar preparation used in the treat
ment of diseases, if such article is protected against free
competition as to name, product, composition or process of
manufacture, by secrecy, patent, copyright, or any other
means. See Vol. 2, p. 49, Food, Drug, Cosmetic Law Quar
terly, 1947.
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However, it becomes unnecessary to resolve all of the
ramifications of this conflict here, since so far as we are
informed none of the livestock remedies involved in the

present problem are in the category of having once been
compounded and sold pursuant to secret formulas which
have since been discovered by others, or which have other
wise lost their claims to be considered as proprietary medi
cines under sec. 151.04 (3).
Perhaps we should further add here that nothing covered

in the conclusion reached in this opinion is intended to
cover items subject to the uniform narcotic drug act,
ch. 161.

In closing, one more observation might be made as to
possible conflicts between chs. 95 and 151, although not
specifically raised in your inquiry. As previously mentioned,
sec. 95.65 (1) provides for the registration of livestock
remedies with the department of agriculture. Does a manu
facturer or distributor who has complied with this section
also haye to comply with sec. 151.04 (4) which provides
that no one shall manufacture, produce, package, pack or
prepare within this state any drugs or medicines except
pursuant to a permit by the board of pharmacy and under
the personal and immediate supervision of a registered
pharmacist or other person as may be approved by the
board? No reason suggests itself why there cannot be com
pliance with both sees. 95.65 (1) and 151.04 (4).

Sec. 95.65 (2) provides:

"(2) The department may make regulations governing
applications for registration, the submission of samples for
analysis and all other matters necessary to give effect to
this section, but no such regulation shall impose any re
quirement for registration other than as provided by this
chapter."

Sec. 151.04 (4) provides that the issuance of manufac
turing permits under that section shall be subject to such
rules and regulations as the pharmacy board may from
time to time adopt for the protection of public health or
safety.

Conceivably some conflict could arise between rules
adopted by your department under sec. 95.65 (2) and the
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rules adopted by the pharmacy board under sec. 151.04 (4)
but that is a matter we can consider when, as, and if it ever
arises, and it ought never to arise if both agencies follow
the legislative mandate of sec. 14.65 (1) that the several
state officers, commissions and boards shall cooperate in
the performance and execution of state work. As a matter
of fact the provisions of sees. 95.64 and 95.65 and 151.04
(4) supplement each other. Sec. 151.04 (4) is designed to
insure a proper product correctly compounded by compe
tent persons and sec. 95.64 is designed to secure proper
labeling and to prevent fraud and deception.

All of the statutory provisions herein discussed were de
signed to protect public health and safety as well as to in
sure to the owners of livestock and poultry adequate safe
guards in the purchase of remedies designed to maintain
the health and well-being of their herds and flocks. Implied
repeals of one of these sections by another is not favored in
statutory construction and every effort should be made to
give full effect to each. If further safeguards or regulation
are required, the matter should receive legislative attention.
WHR

Public Assistance—Garnishment Action—A county which
has a cause of action for the recovery pursuant to sec.
49.08, Stats., of the value of relief gi'anted a recipient, does
not have the basis for a garnishment action as required by
sec. 267.01 until judgment is obtained thereon. The county
has a cause of action pursuant to sec. 49.08 when the re
cipient has property in the form of a chose in action.

October 1, 1951.

Allan M. Stranz,

District Attorney,
Forest County.

You ask my opinion as to whether the county can con
currently proceed with a suit pursuant to sec. 49.08, Stats.,
to collect the value of relief furnished a recipient who has
a cause of action in tort against a third person and his in-
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surer, and with garnishment of the insurance company in
accordance with the provisions of ch. 267, Stats.

Sec. 267.01 (3) which states the conditions under which
garnishment may be brought, reads as follows:

"At any time after the summons is issued in an action
for damages, founded upon contract, or an action men
tioned in section 266.08 or an action upon a judgment, or
when an execution against property has issued or is issu-
able, the plaintiff may commence a garnishee action."

The actions mentioned in sec. 266.08, which lists the bases
for attachment, include contract or judgment, tort actions,
and demands not yet due. The reference to tort actions in
this section should not be permitted to confuse the issue
here. The plaintiff in a tort action may garnishee upon the
two conditions expressed in sec. 266.08 (2) (a) and (b);
but in the case about which you ask the county is the pro
spective plaintiff and its action is not a tort action, but one
under sec. 49.08. The defendant's cause of action in tort
would not be subject to garnishment (even if the county
had the basis for garnishment in its cause of action) be
cause the liability of the garnishee defendant to the princi
pal defendant would not be fixed at the time of the service
of the garnishee summons. "An unliquidated claim for
damages for tort is not subject to garnishment" (88 C. J. S.
296).
When you proceed under sec. 49.08 you have only the

cause of action given you by that statute. You have no claim
for damages, no contract, no judgment as yet, and no execu
tion is issued or issuable. Consequently, you do not have the
basis for a garnishment action.
Your second question relates to whether the right of ac

tion of the recipient against the driver of the other car and
his insurer, constitutes property within the meaning of that
term as used in sec. 49.08. While I find no authority in
terpreting that section, it is my opinion that the application
of the usual and ordinary meaning of the word "property"
would produce the result that the recipient came into posses
sion of property the moment his right of action accrued.
A right or chose in action is personal property (Black's
Dictionary, 8rd ed., p. 828).
GFS
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Tuberculosis Sanatoriums—Maintenance Charges—Stat
utes—Construction—^The authority of the board of health
under sec. 50.11 (4), Stats., to order a transfer of charge-
ability for care in tuberculosis sanatoriums is prospective
only.

October 2, 1951.

State Board of Health.

You have asked whether an order of the board of health

issued under sec. 50.11 (4), respecting charges for main
tenance of a patient in a tuberculosis sanatorium, can be
made retroactive so as to entitle a county to recover for

- maintenance charges made prior to the issuance of the
board's order.

Your question is one of statutory interpretation.
An administrative agency has only such authority as is

conferred upon it by statute. The liability of one county to
another for public assistance given to individuals is like
wise governed wholly by statute. Milwaukee County v.
Stratford, 245 Wis. 505, 510, 15 N. W. 2d 812, and Holland
V. Cedar Grove, 230 Wis. 177, 188, 189, 282 N. W. Ill, 282
N. W. 448.

The provisions relating to the authority of the board of
health to determine questions of chargeability for main
tenance of patients in tuberculosis sanatoriums are con
tained in sec. 50.11 (4) and (6) which reads:

"(4) Whenever any patient in any sanatorium of the
state or of any county is improperly charged to the state or
to any county, the attorney-general on behalf of the state,
or the district attorney of such county on its behalf, may
make written application to the state board of health for
relief from such charge. The application shall designate the
county to which such patient is chargeable, or if it be
claimed that he is chargeable to the state it shall be so
stated. Said iDoard shall give reasonable notice to the parties
interested of the time and place at which and when they
may be heard. Such application may be supported by affi
davits and other proper evidence. If upon the hearing said
board shall grant the relief asked for, it shall order a
proper charge against the county chargeable, or against
the state, as the case may be; and from and after the mak-
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ing of such order such patient's support shall be charged
accordingly; but the county named in such order may, in
like manner apply to said board for relief from the burden
thereby imposed, in which case the matter shall be heard
and disposed of as herein provided."

<(»( 4: 4s

"(6) If any error has been or shall be committed in the
accounts between the state and any county in making
charges for the support of any patient in any state or
county sanatorium, or in the amount certified to any county
as due and to be assessed upon it on account of such sup
port, and such error shall be certified by the state board of
health, the director of budget and accounts shall correct
such error by a proper charge or credit on the state tax
next accruing."

Subsec. (4) specifically provides that the patient's sup
port shall be charged in accordance with the board's order
"from and after the making of such order."

Provision is contained in sec. 50.11 (5) for making the
"proper charge or credit" upon rendition of the "final judg

ment" in cases where the board's order is reviewed. Such

provision for "credit" could only relate to charges previ
ously made; but the subsection deals only with review so
that it might be construed to relate to the period from the
board's order to the final judgment, in cases where the
order is stayed by review proceedings.
The only other provision for adjustment in past charges

is contained in subsec. (6) of sec. 50.11, which refers to
cases in which an error has been committed "in the ac

counts" between the state and the various counties. Where

an institution has received a certification of chargeability
from the proper county judge under sec. 50.11 (1), the
question arises whether it is an error "in the accounts" to
charge maintenance costs in accordance with such certifica
tion, when the board later finds the patient to be improperly
charged.
The wording used by the legislature in sec. 50.11 (4), (5)

and (6) differs from the provisions of other statutes in
which procedure is set up for the recovery of charges by
one governmental unit from another for amounts previously
paid. See, for example, sec. 49.11 (7), relating to recovery
of relief claims. Subsec. (e) expressly provides for collec-
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tion at the conclusion of the proceedings of the amount
"owing" by a county or municipality.

Subsecs. (4), (5) and (6) of sec. 46.106, relating to ad
justment of claims for care in institutions other than tuber
culosis sanatoriums, are similar to the provisions of sec.
50.11 (4), (5) and (6) in framework; but the language
respecting the remedy to be given by the state department
of public welfare differs from that to be given by the state

board of health under sec. 50.11 (4).
Sec. 46.106 (4) is entitled "Relief from Erroneous

Charges to County or State" and provides that if the de
partment shall grant the relief asked for, "it shall order a
proper charge against the county chargeable, or against the
state." Sec. 50.11 (4) makes the same provision, but adds
"and from and after the making of such order such patient's
support shall be charged accordingly." It is said in 50 Am.
Jur. 261;

"The use by the legislature of certain language in one
instance and wholly different lan^age in the other indi
cates that different results were intended, and the courts
have even so presumed. Under this rule, where language is
used in one section of a statute different from that used in
other sections of the same chapter, it is to be presumed that
the language is used with a different intent. Accordingly,
the presence of a provision in one section of a statute and
its absence from another are an argument against reading
it as implied by the section from which it is omitted. * * *"

The use of different wording is not conclusive, as pointed
out in the same excerpt from which the above is quoted.

Another circumstance that might indicate the legislature
intended an order of the board of health under sec. 50.11

(4) to relate only to charges incurred after its issuance is
the fact that the subsection contains no time limitation.

Sec. 49.11 (5) limits the time within which claims may be
made by one governmental unit against another for public
assistance. If it were possible for a county to proceed with
out time limitation to impose upon another county the costs
of prior maintenance charges, it is conceivable that the
amounts involved might sometimes be sufficiently large to
interfere with budgetary administration. The lack of a time
limitation is not of itself controlling, however, because re-
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coveries under sec. 46.106 have not been made subject to
such a limitation. 24 0. A. G. 360.
One consideration which might lead the legislature to

make a difference between powers of state departments
with respect to charges for maintenance in various institu
tions is the differeiice in the method for the initial detei'-
mination of the question of chargeability.
Where patients are admitted to tuberculosis sanatoriums

at public expense, the question what governmental unit is to
be chargeable for their maintenance is determined by the
proper court or judge in the first instance, after a hearing
of which the district attorneys of the interested counties
are required to be notified and at which they are required
to appear. See sec. 50.11 (1) and (2).

It may be, too, that the difference in facilities of admin
istrative agencies for performance of a function might be
significant in determining whether a difference in statutory
terminology was intended to effect a difference in their
powers.

Sec. 46.10 (7) requires the department of public welfare
to appoint an attorney with the power to take testimony,
subpoena witnesses, and the like. Members of the state
board of health have similar powers (see sec. 140.05 (4)),
but appointment of an attorney is not made mandatory.

All of the foregoing considerations carry little weight if
there is affirmative indication, from the legislative history
or otherwise, that the legislature intended the state board
of health to have authority to adjust past as well as future
charges.
The provisions of sec. 50.11 (4), (5) and (6) are based

upon the statutory sections first created by ch. 229, Laws
1881. That law was construed in State ex rel. Grant County
V. State Board, 72 Wis. 108, 39 N. W. 350. It was there
held that when it is determined that the support of a per
son in a state institution is not and never was chargeable
to a county, that county was entitled to be credited for past
charges against it. The first section of ch. 229, correspond
ing to sec. 50.11 (4), contained the provision that "from
and after the making" of the order of the board of trustees
of state hospitals the inmate should be charged in accord
ance therewith. The credit for past charges was based upon
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the ensuing section, corresponding to sec. 50.11 (6). Al
though there have been changes in wording since the enact
ment of ch. 229, Laws 1881, there has been no change in
the inherent substance of the provisions now embodied in
sec. 50.11 (4) and (6). The legislature has, however, made
changes in related sections which might furnish support for
the proposition that it intended to effect a difference in pro
cedure under sec. 46.106 (4) and 50.11 (4). One of such
changes was the amendment of the former to eliminate the
phrase "from and after the making of such order the pa
tient's support shall be charged accordingly." Such a change
has not been made in sec. 50.11 (4).
When State ex rel. Grant County v. State Board of Super

visors, supra, was decided, the chargeability for support of
inmates in the institutions there involved was not deter
mined initially in proceedings requiring notice to, and par
ticipation of, all counties involved, as is the case under sec.
50.11 (1). Further, the appeal from the decision of the
board of trustees of state hospitals which was involved in
that case involved a trial de novo before a jury, whereas
the review provided by sec. 50.11 (5) is limited to the rec
ord. It may be that the legislature did not deem it advisable
that a determination made by a court or judge under sec.
50.11 (1), after extended hearing, should be erased 15 or
20 years later by an administrative agency. Whatever the
consideration, it seems probable that when the legislature
enacted ch. 268, Laws 1947, so as to revise the provision
now contained in sec. 46.106 (4), its failure to make a simi
lar change in sec. 50.11 (4) was intended to effect some
difference in functions of the agencies operating under the
two sections.

BL
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Tuberculosis Sanatoriums—Maintenance Charges—Pen
sions—WiscOTisin Retirement Fund—The cost of care for

patients in state sanatoriums, to be determined under sec.
50.03 (1), Stats., should include contributions required
under sec. 66.905 (1) (a) to be made to the Wisconsin

retirement fund, and appropriated by sec. 20.90, based on
the salaries and wages of persons employed in the institu
tions.

October 4, 1951.

State Board of Health.

You have raised the question whether the state's contri
butions to the Wisconsin retirement fund for the employes
at the state sanatorium and Lake Tomahawk state camp
should be considered in determining the per capita cost for
care and maintenance of patients under ch. 50 of the
statutes.

Sec. 50.03 of the statutes is entitled "maintenance

charges." Subsec. (1) provides:

"All patients admitted to the said institutions shall pay
the cost of their care, except as otherwise provided in this
section. Such cost shall be determined by the superintendent
and the board of health."

Various other provisions of the chapter referring to divi
sion of the cost between state and counties use somewhat
different terminology. It seems unlikely that the legislature
intended the complicated result of requiring a different
method of computing the general per capita cost for care
and maintenance of the patients, but intended rather that
the terminology relating to the cost and care of maintenance
in general should cover the institutional expenses which can
be attributed to a particular patient only on an average or
per capita basis, as distinct from such items as travel ex
pense which may be attributable only to the account of a
single patient.

Subsecs. (2) and (2a) relating to the method by which
the charge may be made a public one refer to cost of care.
Subsec. (3) provides:
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"The support, maintenance and necessary traveling ex
penses including the expenses for an attendant when such
patient cannot travel alone, and emergency surgical and
dental work of every patient supported in said institution
at public charge shall be paid by the state; but the state
shall charge over, as provided in subsection (2) of section
50.11, to the county in which such patient has his legal
settlement one-half the cost of his maintenance in the insti
tution and the entire amount of all other expenses."

Subsec. (4) refers to "charge for maintenance." Subsec.
(5) refers to "maintenance cost." Sec. 50.05 (1) refers to
"cost of maintenance."

Sec. 50*07 (1), relating to charges in county institutions,
refers to a rate which shall not exceed the "actual cost of
maintenance" therein. Subsec. (2) relating to maintenance
at public charge provides that maintenance "shall include
necessary traveling expenses including the expenses for an
attendant when such person cannot travel alone, necessary
clothing, toilet articles, emergency surgical and dental
work, and all other necessary and reasonable expenses inci
dent to his care in such institution." Subsec. (4) (a) refers
to determination of "actual per capita cost."

Sec. 50.11 (2), relating to settlement between states and
counties, refers to "amounts due from the several counties
to the state * * * for the maintenance, care and treatment
of patients at public charge in state or county tuberculosis
sanatoria." It also refers to items for which "support" is
charged. Subsec. (3) refers to the amount due from the
state to the county "for the maintenance, care and treat
ment therein of patients at public charge."
In view of the fact that the system for allocating the

charges is of general application, it seems that the legis
lature intended a uniform basis for computation of the gen
eral average or per capita costs, irrespective of the institu
tion involved and the variation in phraseology.

Cases which have dealt with the meaning of statutory
provisions relating to costs of "maintenance" or "support"
on a per capita basis have indicated that those costs in
clude the salaries and wages of persons employed to carry
on the services rendered by the institutions, as well as other
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expenses incidental to the operation, including repairs other
than capital expenditures.

RegiTicb v. Gvavescndf 5 El. & Bl. 459, 466, held that the
maintenance of prisoners included the salaries of officers
and repairs to the prison. Evans v. F. L. Dumas Store, Inc.,
192 Ark. 571, 93 S. W. 2d 307, 308, indicated that the term
"maintenance of schools" includes teachers' salaries.
In re Warren Insane Hospital, 3 Pa. Dist. R. 223, 224,

and In re Warren Insane Hospital, 15 Pa. Co. Ct. R. 83, 84,
are to the effect that maintenance in insane hospitals covers
food, clothing, care, and repairs to the building, but not
cost of construction of new buildings. Corr v. Lackawanna
County, 163 Pa. 57, 29 A. 745, 746, held that the cost of
distribution of ballots includes payment for the time ex
pended by an auditor in preparation for the distribution. In
Gould V. Lawrence, 160 Mass. 232, 35 N. E. 462, 463, it was
held that "support" of an insane asylum includes not only
provision of board but everything necessary to proper
maintenance. See also State v. Such, 53 N. J. L. 351, 21 A.
852, 853; Allis-Chalmers Mfg. Co. v. United States, 165 F.
2d 495; and Woodcock v. Board of Education of Salt Lake
City, 55 Utah 458, 187 P. 181, 184, 10 A. L. R. 181.
I do not find that the terms have been specifically defined

in Wisconsin, but in Doty v. Sauk County, 93 Wis. 102, 103,
67 N. W. 10, it was pointed out that the "expenses" for
maintaining prisoners in the county jail included the "cost
of the materials used for food and for preparing and serv
ing the same," although without any allowance for the
sheriff's personal services.
Rust V. Fitzhugh, 132 Wis. 549, 112 N. W. 508, indicated

that the term "expenses," as used in a contract, included
all outlays whether of money or labor.
There appears to be no question that the cost of "care,"

"maintenance," "support" or "treatment" includes salaries
and wages paid out to the persons whose labors are utilized
in carrying out the service.
The case of Woodcock v. Board of Education of Salt Lake

City, 55 Utah 458, 187 P. 181, 184, 10 A. L. R. 181, held
that an appropriation for maintenance of schools included
not only salaries, but workmen's compensation awards paid
to injured teachers. We have found no cases dealing ex-
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pressly with inclusion of contributions to retirement funds,
but in accordance with the principle of the case last above
cited, it would seem that any expense constituting a part of
the compensation paid for services, or directly attributable
to it, would be an element of the cost of care or
maintenance.

Our supreme court considered the nature of the state's
contributions to the retirement fund for teachers in State
ex rel. Dudgeon v. Levitan, 181 Wis. 826, 193 N. W. 499,
and indicated that such contributions were a legitimate part
of the cost of education.

Sec. 66.905 requires municipalities (which are defined to
include the state) to make contributions to the retirement
fund based on percentages "of each payment of earnings
made to each participating employe." The contributions are
thus directly related to the salaries or wages fixed for each
employe and are in effect a part of the compensation pro
vided for the purpose of promoting efl&ciency in the service
in which he is employed.

Sec. 20.90 makes appropriations for the contributions.
Contributions for employes of self-supporting or revolving
activities are made chargeable to the specific appropriations
from which the salaries are paid, thus recognizing that the
contributions are an incident of cost to the particular serv
ice in which the employe is engaged. Sec. 20.90 (2) pro
vides an appropriation "from the respective funds from
which state employes' » * ♦ salaries are paid such sums as
may be necessary to make the municipality contributions
to be made by the state of Wisconsin pursuant to section
66.905 (1) (a)." Although the appropriation is not sub
divided into specific allotments for various departments,
that is probably due to the desire for a central administra
tion and to the uncertainty as to the amount which may be
required due to the fluctuations of particular pay rolls. It
does not negate an intent that the contributions shall be
deemed an expense incident to the service to which the pay
roll is charged.

Reference has been made to the fact that under the re

tirement law an employe who leaves the service and with
draws his contributions prior to becoming eligible for re
tirement benefits receives no benefit from the state contri-
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butions. The state's contributions in such a case, however,
remain in the retirement fund and are not returned to the

funds from which they were originally transferred. See
sees. 66.91, 66.915 and 66.916. They still represent a cost,
which has been necessarily incurred and paid in operating

the particular institution or service in which the employe
worked.

It is my opinion that in determining the costs of the op
eration of state tuberculosis sanatoriunis under the provi
sions of ch. 50 there should be included the contributions

to the Wisconsin retirement fund which are based upon the
salaries and wages of the persons employed in the insti

tutions.

BL

CHminal Law—Dairy, Food and Drugs—Colored Oleo
margarine—Sale on Indian Reservation—State is without
jurisdiction to prosecute Indian for sale of colored oleo
margarine in violation of sec. 97.39 (3), Stats., when such
sale was made on an Indian reservation.

The federal Assimilative Crimes Act, 18 U. S. C. A. §13,
applies to Indian reservations by virtue of 18 U. S. C. A.
§1152. It is possible that this makes it a federal offense for
an Indian to violate the Wisconsin statute relating to col
ored oleomax-garine, but the attorney general cannot give
an authoritative opinion on that question of federal law.
Facts should be reported to United States attorney's office
for determination whether a prosecution will lie under fed
eral law.

October 5, 1951.

Donald N. McDowell, Director,
Dejjartment of Agriculture.

You state that a food inspector employed by your depart
ment has purchased an official sample of colored oleomar
garine at a store operated by the Menominee Indian Mills
on the Menominee Indian reservation. You inquire whether
the Wisconsin statutes prohibiting sale of colored oleomar-



Opinions op the Attorney General 361

garine apply to this situation, and if not, whether the fed
eral Assimilative Crimes Act applies.
The sale of colored oleomargarine is prohibited by sec.

97.39 (3) of the Wisconsin statutes (Laws 1951, eh. 517),
the maximum penalty for violation of which is a fine of
$200 or imprisonment for 6 months in the county jail for
the first offense, and a fine of $200 to $500 or imprisonment
of 30 days to 6 months in the county jail, or both such fine
and imprisonment, for each subsequent offense, under sec.
97.72 (3), Stats. (Laws 1951, ch. 223). It is therefore a
criminal offense.

I assume that the sale in question was made by an
Indian. It is well established that (with cei-tain exceptions
not material here) state courts have no jurisdiction to pun
ish Indians for violations of state law committed on Indian
reservations. United States v. Kagatna, (1886) 118 U. S.
375; In re Application of Konaha, (CCA 7th, 1942) 131 F.
2d 737; State v. Rufus, (1931) 205 Wis. 317, 237 N. W. 67;
Cohen, Handbook of Federal Indian Law, (1941) p. 146. It
follows that the answer to your first question is "No."

The federal statutes in question are the Assimilative
Crimes Act, 18 U. S. C. A. §13, and the act extending the
general penal laws of the United States to Indian reserva
tions, 18 U. S. C. A. §1152. So far as material to this opinion
the foregoing statutes provide as follows:

"§13 Whoever within or upon any of the places now exist
ing or hereafter reserved or acquired as provided in section
7 of this title, is guilty of any act or omission which, al
though not made punishable by any enactment of Congress,
would be punishable if committed or omitted within the
jurisdiction of the State, Territory, Possession, or District
in which such place is situated, by the laws thereof in force
at the time of such act or omission, shall be guilty of a like
offense and subject to a like punishment."

"§1152 Except as otherwise expressly provided by law,
the general laws of the United States as to the punishment
of offenses committed in any place within the sole and ex
clusive jurisdiction of the United States, except the District
of Columbia, shall extend to the Indian country."

The Assimilative Crimes Act (18 U. S. C. A. §13, supra)
has been held to apply to Indian reservations by virtue of
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18 U. S. C. A. §1152. Williams v. U. S., (1946) 327 U." S.
711; U. S. V, Sosseur, (CCA 7th, 1950) 181 F. 2d 873, 874.

It is possible that the Assimilative Crimes Act makes the
violation of Wisconsin laws against the sale of colored oleo
margarine applicable to the Menominee Indian reservation.
However, whether it does or not is a question of federal
law concerning which we cannot give you an authoritative
answer. See Johrison v. Yellow Cab Transit Co., (1944)
321 U. S. 383, 389-390.
You are therefore advised that the correct procedure to

follow in this connection is to report the facts to the United
States attorney's office in Milwaukee and abide by the deci
sion of that office as to whether or not a prosecution in
federal court under the Assimilative Crimes Act will be

authorized.

WAP

Minors—Adoption—Procedure for adoption of the chil
dren of mentally incompetent parents discussed.

October 5, 1951.

State Department of Public Welfare.

You have asked a number of questions respecting pro
cedure for adoption of children whose natural father, the
only living parent, was committed to a hospital as a men
tally ill person in January of 1950 and has not been re
leased. You indicate that although he was believed to be
mentally deficient instead of mentally ill, there have been
no findings to that effect and the legal declaration of mental
illness has not been attacked or set aside. You indicate also

that the father has never given consent to the adoption of
his children and that his parental rights have not been judi
cially terminated.

It has been repeatedly held by the supreme court of this
state that since adoption proceedings are statutory, the re
quirements of the statute must be strictly met before a
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valid adoption can be effected. See, for example, Will of
Mathews, 198 Wis. 128, 132. A similar rule was laid down
in Lacher v. Verms, (1922) 177 Wis. 558, in which the stat
utory requirements under discussion were those relating to
the termination of the rights of the natural parents. The
statute (sec. 4022) then in effect provided in part:

"No such adoption shall be made without the written con
sent of the living parents of such child unless the court
shall find that one of the parents has abandoned the child
or gone to parts unknown, when such consent may be given
by the parent, if any, having the care of the child. * * *
that unless the living parent or parents of a minor conspt
to such adoption it shall be the duty of the court having
jurisdiction of the proceedings, upon the filing of any peti
tion for adoption * » * to * * * cause notice [of time and
place of hearing] * * * to be given to such parent or
parents * *

The court said (pp. 565-571):

"The question presented for decision may be stated thus:
Can a county court acquire jurisdiction so as to make a
valid order of adoption as to an infant under fourteen years
of age, then in the custody of the state board of control,
where no written consent thereto has been given by the liv
ing natural parents of such child or due notice of such hear
ing served upon them?—the commitment of such child to
the state school at Sparta having been made by a juvenile
court on findings that the child was dependent and the Par
ents unable then to care for the same, there being no find
ing to the effect that there has been an abandonment of the
child by the natural parents.
"We are constrained to answer this question as thus

stated No, fully appreciating the possible far-reaching ef
fect of such ruling.

"Before such extinguishment of the rights of the natural
parents and creation of rights in the adoptive parents there
must be an abandonment thereof by the natural parents by
conduct or written consent, or else due notice to them of
the proceedings wherein such transformation is to take
place. Such are the clear and explicit directions of the stat
utes, sees. 4022 et seq., quoted above. Such would be the re
sult'in the absence of statutory provisions. Such are the re
peated rulings of this court, from which we have no desire
to recede, nor to the vigor witb which they are expressed
could we add. * * ♦
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"It is suggested that the provision of ch. 48 (now sub.
(3), sec. 48.22) that the consent of the state board of con
trol shall have the same force and effect as if given by the
parents of such child proposed to be adopted, shall be con
sidered as in effect amending the provision found in ch.
173, sec. 4022, Stats., supra, or if not, that, such providing
being subsequent in enactment to the statutes found in ch.
173, the later shall control and override the earlier.
"We cannot adopt that view. If such construction is to be

regarded as an expression of the legislative intent to do
away with the necessity of the consent or notice to the par
ents of children who have been committed from the juvenile
court to the state institutions as dependents as prerequisites
to valid adoption proceedings, then we must declare such at
tempted legislative declaration as a violation of the consti
tutional rights secured to the individual in his family
relationship.
"There is no element of consent by the mere appearance

of the parents in the commitment proceedings to the possi
ble instituting at some other time, place, and in some other
court of adoption proceedings whereby the status of the
family relationship may be permanently and entirely
changed. There is no element of waiver on their part of sub
sequent need of due process of law as to such adoption pro
ceedings. If such statutory regulation is valid they are
powerless to say nay. They have no choice or other
alternative.

<<* * *

"It is suggested that to require notice to be given to the
natural parents of any subsequently proposed adoption pro
ceedings after a child has been committed to a state institu
tion will seriously interfere with the obtaining of homes by
adoption for such children, and that such or similar con
siderations based upon the idea of an absolutely primary
and paramount interest in the welfare of the child should
be sufficient to require the natural parents to forego their
rights to be heard on the question of whether such child is
to have a new permanent home and as to what the new
home shall be. However well founded, as an abstract ques
tion, such view may be, we cannot permit it to override
constitutional guarantees."

If adoption proceedings are lacking in one of the juris-
dictional requisites, the adoption may be attacked and set
aside, no matter how much time has elapsed. In re Bresne-
han's Will, 221 Wis. 51.
The current requirements of the adoption statutes, so far

as they relate to the rights of natural parents, read:
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"322;04 (1) Except as otherwise specified in this section,
no adoption of a minor shall be granted without the written
consent of his parents or his guardian * * *.
«(2) » * ♦ if the parental rights of both parents or the

surviving parent * * ♦ have been * * * terminated, adop
tion may be granted on receipt of a report and recommenda
tion of the state department of public welfare, or if the
permanent care, custody or guardianship of the minor has
been judicially transferred to the Wisconsin child center
or to a licensed child welfare agency or county home for de
pendent children, then on the consent of the department
♦ * * or of such agency or home.

((:|c >|c 4c

"(4) The consent by a parent must be signed before a
judge of any court of record, unless the court otherwise
orders, and after the judge has explained to the parent the
effect of the consent and has examined the parent and is
satisfied that consent is voluntary and is freely given. The
minority of a parent is not ground for revoking consent.
«* * 4e

"(9) In the case of a minor or incompetent parent or a
parent who is on release under section 51.18, a guardian ad
litem shall be appointed for the parent and the consent of
such parent shall be effective only when concurred in by
the written consent of the guardian ad litem."

In order to analyze correctly the requirements of our
statutes as they apply to the consent of incompetent par
ents, it is desirable to review the general rules of law upon
which they operate and which may affect their interpreta
tion. The extent to which the consent of a mentally incom
petent person may be binding upon him is a question con
sidered by the courts in innumerable cases and the rules
are affected by many ramifications.
The majority of jurisdictions have held that one who is

mentally incompetent cannot bind himself by any agree
ment after he has been adjudicated incompetent. 44 C. J. S.
270-271. There are cited to the proposition in the above
text the Wisconsin cases of Schramek v. Shepeck, 120 Wis.
648, and Mohr v. Tulip, 40 Wis. 66. It is stated in 44
0. J. S. 271 that the rule is not uniform in all jurisdictions;
but that some jurisdictions hold contracts by one adjudged
incompetent to be not absolutely void, but only voidable.
The Wisconsin courts dealt in the Schramek and Mohr

cases, supra, with situations in which guardians had been
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appointed, and with contracts which would have been
within the scope of the guardian's powers. Whether the
same result would be reached in connection with consents
to adoption, and in cases where no guardians have been ap
pointed, cannot be definitely predicted, since those ques
tions have not been specifically raised before our courts.
In accordance with the rule that an insane person cannot

ordinarily waive his rights, it was held in Real v. Rhyd-
derck, 317 111. 231, 148 N. E. 53, 56, with respect to an in
sane mother:

"Being non compos mentis she could not consent to the
adoption of her child, nor could she be guilty of any of the
offenses which would render her unfit to have the custody
of her child."

It was held in State ex rel. Monroe v. Ford, 164 La. 149,
113 So. 798, that an insane parent could not by contract
divest himself of parental rights.
The question was raised in State ex rel. Monroe v. Ford,

supra, but not answered, whether consent might be given
to termination of parental rights of insane wards by a
parent or guardian. We have found no case where that
question was specifically decided.

Generally speaking, a guardian, whether general or spe
cial, may act only for the benefit of his ward and may not
waive rights of the latter, at least unless clearly authorized
by statute. 32 C. J. 694-695; 25 Am. Jur. 66 et seq.; 44 C. J.
S. 191-195. As pointed out in Lacker v. Venus, 17% Wis.
558, the rights of a natural parent are substantial, not only
from the point of view of sentiment but also in respect to
such legal prerequisites of the relationship as the right to
inherit, the right of the parent to services and earnings of
the child, and the like.
There is a difference in the authority of a general guard

ian who has the right to custody of the ward and one who
is a guardian of the property only. It has been held in In re
Bagley's Guardianship, 203 Wis. 89, that a general guard
ian of a minor stands in loco parentis when the guardian
ship includes custody of the person as well as of the prop
erty. The possibility that such a guardian might be held to
have authority to consent to termination of parental rights
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of his minor ward would be greater than in the case of a
limited guardianship of an incompetent, particularly in
view of the statutory reference in sec. 322.04 (1) to the
consent of the guardian of a minor. There is no statutory
reference to consent by the general guardian of an incom
petent.

See. 319.01, Stats., recognizes two kinds of guardianship
and that there may be separate guardians of the person and
the property. Certainly one who is merely the guardian of
the property has no authority to waive the personal right
of the ward, and it is doubtful whether the general guardian
of the person of an insane ward could do so. The latter ques
tion is probably not relevant to your inquiry, because where
an incompetent person has been committed to an institu
tion it is unlikely that a guardian of the person would be
appointed. Sec. 319.20 apparently contemplates that guard
ians appointed for incompetents committed to state or
county hospitals shall have the care of their property only.

Within constitutional limitations, the rules relating to
the capacity of an incompetent person to give consent may
be modified by statute. An insane person cannot be de
prived of rights on the basis of an authorizing statute un
less the statute makes express provision to that effect. See
44 C. J. S. 49.

In the case of People ex rel. Strohsahl v. Strohsahl, 222
N. Y. S. 319, 321, 221 App. Div. 86, there was a statutory
provision expressly stating that consent of a parent ad
judged insane should be unnecessary to permit legal adop
tion of his child into another home.

Assuming that the legislature can make provision for the
termination of the parental rights of one who has been
adjudged insane, the question to what extent the general
law has been modified by statute in Wisconsin depends
on the interpretation of the provisions I quoted above.

Sec. 322.04 (1) and (2) makes it clear that if a natural
parent of a legitimate child is living and the rights of
such parent have not been terminated in some manner rec
ognized by law, the consent of the parent is necessary to
give jurisdiction in adoption proceedings. Subsec. (4) of
sec. 322.04 indicates the legislative policy that the consent
must be voluntary and that its effect be understood by the
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parent. In the light of these policies, it is entirely possible
that subsec. (9), requiring appointment of a guardian ad
litem for an incompetent parent, was not intended to en
large the capacity of incompetents or to enable them to
give a valid consent in cases where they would not have
been able to do so prior to enactment of the statute. The
provision appears rather to have been enacted to protect
those whose capacity may be in the doubtful area. The
interim committee report before the legislature when it
adopted ch. 218, Laws 1947, which added the new provi
sions contained in subsecs. (4) and (9), does not indicate
an intent to effect any substantial change in the rules of
law relating to the capacity of an incompetent to give con
sent. The comments of the committee were printed on the
bill when it was submitted for consideration. With respect
to subsecs. (4) and (9) it was said:

"(4) Subsec. (4) is new. It is intended to make sure that
the parent understands the effect of consent and that the
consent is freely given. * * * Provision is made in new (9)
for a guardian ad litem for an incompetent parent."

Even in the absence of an adjudication of insanity, one

cannot give a binding consent if his mental condition is so
deficient or abnormal as to make it impossible for him to

comprehend the nature.of the act. It is said in 28 Am. Jur.
692-693:

"Capacity to contract is a prerequisite to the execution
of a binding contract. The weight of . authority supports
the view that the contracts and conveyances of an insane
person, made prior to an adjudication of his insanity, are
voidable to the extent that, subject to certain conditions,
they may be disaffirmed by him * *

Wisconsin cases follow that rule (Burnham v. Mitchell,
34 Wis. 117) ; but they recognize that there are differences
in degree and type of mental abnormalities or deficiencies,
so that it is a question of fact in a given case whether an
individual is so incompetent that his consent cannot bind
him. The rule was stated in American Granite Co. v.

Kringel, 156 Wis. 94, 96:

"* * * a person who, in general, is insane, may bind
himself by contract made during a lucid interval rendering
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him capable of appreciating the nature of his acts and ex
ercising judgment in respect thereto."

In Boorman v. The Northwestern Mutual Relief Ass'n.,

90 Wis. 144, it was held, quoting from Burnham v. Mitchell,
34 Wis. 117, that " 'when capacity to do a certain act is in
issue, the question is whether the alleged insane person

had sufficient mental ability to know what he was doing and

the nature of the act done.' " The court said further, quot
ing from Busw. Insan. § 270:

"* * * 'The law recognizes the fact that there may be
derangement of mind as to particular subjects, and yet
capacity to act on other subjects. . . . The proof which is
necessary to invalidate a man's act by reason of his insan
ity must show inability to exercise reasonable judgment in
regard to such act.' * * *"

I have given you this voluminous discussion to indicate
that the answers to your specific questions do not guaran

tee that every incompetent parent can give a binding con
sent if it be approved by a guardian ad litem, even if fur
ther fortified by the consent of a general guardian.

In the case you submitted, I think it doubtful that a valid
consent could be given at all while the adjudication of in
sanity is outstanding, under existing statutes. There is a
possible alternative, however, that might clear the way for
a future adoption.
A method is provided in sec. 48.07 (7) (a) for termina

tion of the parental rights of one adjudged feeble-minded
more than 2 years earlier, and on re-examination adjudged
to be still feeble-minded. This statute does not apply to
those adjudged mentally ill. Since you indicate that the par
ent is probably feeble-minded rather than mentally ill, a
basis for adoption might be laid by procuring a new adju
dication and later following the procedure set out in sec.
48.07 (7) (a) for termination of parental rights.
You ask:

1. Is the conditional release (under sec. 51.13) of the
incompetent parent a condition precedent to compliance
with sec. 322.04 (9) as the title to the section would seem
to indicate; or under the section, may the incompetent sim-
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ply give his consent to the guardian ad litem while still
unreleased?

Under sec. 822.04 (9) an incompetent must have a guard
ian ad litem in every case. The subsection applies to three
alternatives: (1) The case of a minor parent, (2) the case
of an incompetent parent, and (3) the case of a parent
who is on release under sec. 51.13.

As applied to the situation you have described, however,
the practical answer would probably be "Yes." Since the
legislative history does not indicate that subsec. (9) was
enacted to enlarge capacity to consent, I do not believe the
legislature intended that a parent under adjudication of
insanity could be involved in proceedings basing jurisdic
tion on voluntary consent. The association of the term "in
competent parent" with the alternate "or a parent who is
on release under section 51.13" indicates that the statute

was probably intended for application only to those whose
degree of incompetency is such as to permit of their under
standing the legal effect of their consent, and that those
judicially committed for insanity are regarded as below
that degree unless their condition permits of conditional
release.

2. Is it necessary that a general guardian be appointed
with the consequent hearing and finding on the question of
incompetency?
As applied to an incompetent parent, rather than a minor

parent, it is not necessary that a general guardian be ap
pointed with the consequent hearing and finding on the
question of incompetency in order to apply sec. 322.04 (9).
Indeed, the judicial finding of incompetency and appoint
ment of a guardian might raise the question whether the
incompetent parent's consent could be given at all so as to
be legally binding.

3. Is it necessary that if there is a general guardian he
give his consent to the adoption in addition to the consent
of the patient and the guardian ad litem?
In the case of a minor parent, the consent of the general

guardian is apparently necessary under sec. 322.04 (1).
The statutes make no reference to consent of a general
guardian of an incompetent, which indicates that consent
of such guardian is not necessary and probably that it
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would have no efficacy if the ward is himself unable to give
a binding consent.

4. Is it necessary that a general guardian be notified of
the guardianship ad litem's proceedings and give his ap
proval both as to the appointment and the adoption?

Since the termination of parental rights may involve loss
of property rights to the parent, notice of each step to
that end should be given to the guardian if the parent be
under guardianship.
In the case of one under guardianship due to an adjudi

cation of insanity, however, the question is not so much
whether the approval of the general guardian is necessary
as whether it could have any legal effect if given.

If there be no alternative for the welfare of the children
but to attempt to carry out adoption proceedings under sec.
322.04 of the statutes, when the natural parent is under
guardianship due to an adjudication of insanity, it would
be advisable to notify the general guardian of the pro
ceedings, to procure his consent both to the appointment
of a guardian ad litem and the adoption, to procure the
consent of the parent, and to procure concurring written
consent of the guardian ad litem. As previously indicated,
there is a grave doubt that the adoption proceedings would
be held valid in such a case even with all such precautions,
but since our court has not decided the precise question I
cannot say categorically that they would not.
BL
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Superintendent of Public Instruction—Appropriations
and Expenditures—Federal Grants—State superintendent
of public instruction is the "state educational agency" as
defined in sec. 210 (13), Public Law 815, 81st congress,
second session, and as such has authority and the sole au
thority to carry out a survey of school buildings with the
proceeds of a federal grant made pursuant to Public Law
815.

The state treasurer is the custodian of state funds in
cluding funds granted to the state under Public Law 815
and is required by law to pay out such funds on proper
voucher from the state superintendent.

October 8, 1951.

G. E. Watson,
State Superintendent of Public Instruction.

You have asked me to amplify my opinion of February
6, 1951, in which I stated that the governor had authority
to accept a grant of federal funds for educational purposes
and that the funds could thereafter be used only for the
purposes of the grant, to cover six specific points outlined
by the office of education of the federal security agency.
The proposed grant is to be madS for the purpose of con

ducting a survey of school buildings and facilities in the
state of Wisconsin.

The specific points to be covered are:
1. Authority of the state educational agency to make and

file an application for federal grants.
2. Authority of the state educational agency to carry

out the purposes of section 101, Public Law 815.
3. That the state educational agency has been designated

the sole state agency for carrying out the purposes of sec
tion 101, Public Law 815.

4. That the state superintendent of public instruction is
the "state educational agency" as defined in section 210
(13) of Public Law 815.

5. That the state treasurer is authorized to receive fed
eral grants as official custodian thereof.
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6. That the state treasurer will disburse the said funds

upon the proper warrant or order of the state educational

agency.

1. The state superintendent of public instruction is ex
pressly directed by sec. 14.57 (1), Stats., to "ascertain the
conditions of the public schools" and by sec. 14.57 (14) (a)
and (e) to report to the governor annually "the condition
of all schools under his supervision" and "plans for improv
ing the schools and advancing education." There is no stat
utory prohibition against the superintendent's asking for
funds from any source for such purposes. Under sec.
101.345, Stats., the governor has clear authority to accept
such funds on behalf of the state.

2. In addition to the authority granted under 1 above,
funds received by the state of Wisconsin from the United
States for educational purposes over which the state super
intendent of public instruction has jurisdiction are appro-
px'iated by sec. 20.21 (10) to the superintendent to be spent
for the purposes for which received. In the present case
that means the superintendent has clear authority to spend
such funds to carry out the purpose expressed in accordance
with ,sec. 101, Public Law 815.

3. Funds received by the state for educational purposes
as set forth in 2 above are appropriated to the state super
intendent and to no one else.

4. Sec. 210 (13), Public Law 815, defines "state educa
tional agency" as follows: "The term 'state educational
agency' means the officer or agency primarily responsible
for the state supervision of public elementary and second
ary schools." Under the constitution of Wisconsin, art. X,
sec. 1, such powers are vested in the state superintendent
and there is no statute which would purport to divest such
general supervisory function and place them in any other
board or officer having state-wide jurisdiction. If such at
tempt were made this office has ruled that it would be un
constitutional, 37 0. A. G. 347.

5. Sec. 20.21 (10) above referred to expressly provides
that the proceeds of a grant must be paid in within one
week to the state treasurer, who under sec. 14.42 (1) is
the official custodian of all state funds.
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6. The same statute, sec. 14.42 (1), requires the state
treasurer to pay out the funds in his custody according to
law. Since under sec. 20.21 (10) the funds are appropriated
to the state superintendent, they would be paid out in
accordance with vouchers prepared by the superintendent.
RGT

Insane—County Hospitals—State Audit—Statutes—Con
struction—^Audit of records of county hospitals or facilities
for the mentally infirm by the department of state audit is
mandatory under sec. 51.08 (2), Stats., created by ch. 688,
Laws 1951.

October 11, 1951.

Richard W. Bardwell,

District Attorney,
Dane County.

You have inquired whether it is mandatory that the rec
ords and accounts of the county hospital or facility for the
mentally infirm be audited annually by the department of
state audit under ch. 688, Laws 1951, which, among other
things, created sec. 51.08 (2) to read:

"Beginning with the fiscal year ending June 30, 1952,
the records and accounts of each county hospital or facility
for the mentally infirm shall be audited annually. Such
audits shall be made by the department of state audit as
provided in section 15.22 (12) (d) and (e) as soon as
practicable following the close of the institution's fiscal
year. In addition to other findings, such audits shall ascer
tain compliance with the mandatory uniform cost record-
keeping requirements of section 46.18 (8), (9) and (10)
and verify the actual per capita cost of maintenance, care
and treatment of patients. Any resulting adjustments to
settlements already made under section 46.106 shall be car
ried into the next such settlement."

In this connection you direct attention to the fact that
although the language of the statute provides that such
audits are to be made by the department of state audit,
some doubt is raised by the fact that it is further stated
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that such audits are to be made "as provided in section
15.22 (12) (d) and (e)" and that secr 15.22 (12) (d)
directs the state auditor:

"To inquire into the system of accounting of public funds
in use by towns, villages, cities, counties, school districts,
boards of education and all other local public bodies, boards,
commissions, departments or agencies; to devise, prescribe
and at the request of any town, village, city, county, school
district, board of education or other local public body,
board, commission, department or agency, to install a sys
tem of accounts which shall be as nearly uniform as prac
ticable; provided, that when so installed the system shall
be retained in use; and to audit the books of the town, vil
lage, city, county, school district, board of education or
other local public body, board, commission, department or
agency upon the request of the governing board, council,
commission or body thereof, or upon his own motion.
Nothing herein shall be construed to be exclusive and pre
vent a local governing body from employing an auditor of
its own choice duly licensed under chapter 135"

Because of the last sentence of sec. 15.22 (12) (d), quoted
above in italics, the question is raised as to whether audit
by the state is still optional rather than mandatory.

It is to be noted that the language of sec. 15.22 (12) (d)
is general and relates to all municipal accounting whereas
sec. 51.08 (2) is specifically limited to county hospitals or
facilities for the mentally infirm. Presumably some change
in the law was intended so far as these institutions are

concerned. Otherwise there would have been no point in
enacting sec. 51.08 (2), since the county already had the
option of auditing the accounts of these institutions by an
auditor of its own choice under sec. 15.22 (12) (d).
The legislature should not be convicted of enacting a

meaningless statute unless no other choice is open, and
effect should be given to all statutory provisions if that is
at all possible. Moreover, conflicts between statutes, by im
plication or otherwise, are to be avoided if reasonably pos
sible. State V, Hackbarth, (1938) 228 Wis. 108, 279 N. W.
687.

We think the statutory provisions here discussed can
readily be harmonized so as to give full effect to both by
giving a little careful attention to the language employed.
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Sec. 51.08 (2) is specific and mandatory to the effect that
"such audits shall be made by the department of state
audit." The words immediately following and which read,
"as 'provided in section 15.22 (12) (d)," must refer to the
'manner or way in which the audit is made and not to the
person or department making the audit since that was
already covered by the mandatory language mentioning the
department of state audit. Sec. 15.22 (12) (d) for instance,
refers to the installation of a system of accounts which
shall be as nearly uniform as practicable. No doubt the
reference in sec. 51.08 (2) to sec. 15.22 (12) (d) was in
tended to refer to matters of that sort, and the entire word
ing of sec. 15.22 (12) (d) is not to be literally imported
into the provisions of sec. 51.08 (2). In other words, sec.
15.22 (12) (d) is to be followed in administering sec. 51.08
(2) only to the extent that it is applicable. Obviously much
of it is not applicable to sec. 51.08 (2) which relates only
to certain county institutions in any event, and there is no
more reason for injecting the last sentence of sec. 15.22
(12) (d) relating to optional audit into sec. 51.08 (2) than

there is for importing into sec. 51.08 (2) the language of
sec. 15.22 (12) (d) i*elating to towns, cities, villages, school
districts, etc.
In other words, sec. 51.08 (2) is limited to county hos

pitals or facilities for the mentally infirm and as to these,
audit by the depai-tment of state audit is mandatory, but
such audit is to be made in accordance with the directions

of sec. 15.22 (12) (d) as to uniform accounting.
WHR
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Savings and Loan AssociatioTis — Mortgage Loans —
Straight mortgage loan made by savings and loan associ
ation pursuant to sec. 215.22 (5), Stats., may not be re
newed by board of directors after loan becomes due.

October 16, 1951,

Robert C. Schissler, Commissioner,
Savings and Loan Department.

You have directed our attention to sec. 215.22 (5), Stats.,
which was created by ch. 22, Laws 1949, and which reads:

"Straight Mortgage Loans. Any association may lend
to its members without the requirement of amortization of
principal not exceeding 50 per cent of the appraised value
of the security of a first lien on real estate, such loan to
be repayable in not more than 5 years with interest payable
at least semiannually; and any association may lend to its
members without the requirement of amortization of prin
cipal not exceeding 60 per cent of the appraised value of
the security of a first lien on real estate, such loan to be
repayable in not more than 3 years, with interest payable at
least semiannually. The aggregate of straight mortgage
loans shall not exceed 15 per cent of the share capital of
the association."

We are asked whether or not a savings and loan associa
tion, once having made a mortgage in accordance with the
provisions of the foregoing section, could legally extend
such loan in writing for a like term by appropriate action
of the board of directors after the mortgage note became
due.

The answer is, "No."

The statute authorizes straight mortgage loans for the
periods of time therein stated, and if the loans were to be
extended beyond the permissible terms, violence would be
done to the plain wording of the law. The statute merely
authorizes the making of straight mortgage loans for
periods of from 8 to 5 years depending upon the appraised
value of the security. No pi'ovision is made for renewal,
and under familiar rules of statutory construction the ex

pression of the authority to make such loans under certain
conditions results in the implied exclusion of authority to
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do anything other than the statute specifically states,—
expressio uniiis est exclusio alterms. See Jansen v. Town
of Schoepke, (1984) 214 Wis. 850, 258 N. W. 554.
WHR

Counties—Appropriations and Expenditures—county
has no authority under existing statutes to appropriate
funds to a nonprofit organization which has assumed the
function of patrolling a lake within the limits of the county.

October 22, 1951.

Erwin C. Zastrow,
District Attorney,

Walworth County.

You have asked whether a county board may appropriate
funds to a nonprofit organization which has undertaken to
patrol a lake within the limits of a county and to promote
safety thereon. You state that the organization is financed
through contributions of residents living along the lake
and that it is generally recognized as doing a worthwhile
work.

Irrespective of the worthiness of any such project, the
county board may support it financially only if it can find
authority to do so in the statutes, either expressly conferred
or necessarily implied. Dodge County v. Kaiser, 248 Wis.
551; Spavlding v. Wood County, 218 Wis. 224; Frederick
V, Douglas County, 96 Wis. 411; Town of Crandon v. Forest
County, 91 Wis. 289. The principle is as true with respect
to handling of public funds as with respect to any other
action. In Hixon v. Town of Eagle River, 91 Wis. 649, 652-
658, it was held that a county board had no power to levy
a tax to aid an agricultural system except for the specific
purpose set out in the statutes. The court said:

"1. The only authority which the county board had for
levying a tax in aid of the county agricultural society is
conferred by subd. 9, sec. 669, R. S., which gives the county
board power *to purchase land not exceeding in value the
sum of $8,000 for the purpose of holding thereon fairs and
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exhibitions of an a^icultural character, and to g^ant the
use thereof from time to time to agricultural and other
societies of similar nature.' This provision carries with it,
necessarily, the power to levy a tax for the purpose of pur
chasing such land, but it certainly does not carry the power
to levy a tax to aid an agricultural society in any other way.
The court found affirmatively that this tax was not levied
for the purpose of purchasing land to be used for holding
fairs or agricultural exhibitions; that the county had pre
viously purchased and paid for and then owned twenty acres
of land, to be used for this purpose. This tax was there
fore manifestly unauthorized. Being levied for a purpose
not within the taxing power, it was also necessarily in
equitable. The plaintiffs' proportion of this tax should have
been set aside."

In Ha/yes v, Douglas County, 92 Wis. 429, 448, the court
held that a tax levy to pay the expense of placing some
blocks of stone from the county in the Wisconsin building
at the Columbian World's Fair was unauthorized and void.

In Spaulding v. Wood County, supra, it was held that the
county had no authority to employ a cow tester at county
expense and that such authority was not implied in the
following statute:

"For the purpose of aiding in the agricultural develop
ment of the several counties in the state, any county is
hereby authorized, through its county board, to establish
and maintain an agricultural representative in accordance
with the provisions of this section."

The opinion in 38 0. A. G. 113 is to the effect that a
county board had no power to appropriate money for ex
penses of a committee composed of members of veterans'
organizations and members of the county board to assist
the county service officer; and the one in 36 0. A. G. 28
is to the effect that a county having a population of less
than 250,000 had no power to pay all or part of the insur
ance premiums on a policy of group insurance issued to
certain employes of the county. See, also, 35 0. A. G. 226.
I find nothing in the statutes expressly authorizing coun

ties to appropriate money to organizations such as you have
described nor any other authorization out of which such
authority could be read by necessary implication. The legis
lature has expressly authorized counties to appropriate



380 Opinions op the Attorney General

money for various types of societies and for various pur
poses in sec. 59.08, subsec. (30) (historical societies), sub-
sec. (33) (public museums), and subsec. (46) (nursing
associations).
In Wis. Tel. Co. v. Wiscojisin E. R, Board, (1948) 253

Wis. 584, 590, the court cited approvingly the following quo
tation from State ex rel. Oiven v. Reisen, 164 Wis. 123, 126:

"The particular specification of jurisdiction conferred in
certain cases excludes the idea that the legislature intended
to confer jurisdiction in other cases."

Sec. 27.115 authorizes a county to convey lands to a yacht
club corporation whose principal purposes are encourage
ment of boating and the like. The detailed conditions laid
down in this section indicate that the legislature intended
that power to be strictly limited to the situations described.
BL

Public Assistance—Dependent Children—Legal Settle
ment—Wisconsin General Hospital—Children who had a
legal settlement in B county which was derived from their
mother, did not lose such settlement by being placed in a
foster home in A county where they were supported at pub
lic charge, under sec. 49.10 (2) and (4), Stats., although
the mother left the state and continuously resided else
where for more than 2 years.
In such case petition for hospitalization under sec. 142.01

should be filed in B county.

October 24, 1951.
Edmund H. Drager,

District Attorney,
Vilas County.

You have asked whether A county is obligated to pay
the expenses of children needing medical care at the Wis
consin general hospital under the following circumstances.
In 1948 their mother, a widow, resided in £ county. The

mother voluntarily surrendered her children to the state
department of public welfare, which placed the children
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in a foster home in A county. B county paid aid under sec.
49.19 to the foster parents for care of the children for one
year and at the end of that year A county paid such aid.
The mother left the state 2 years ago and has been gone
continuously.
You do not explain exactly what was involved in the

mother's surrender of custody to the state department of
public welfare, but we assume that there was no judicial
commitment of the custody of the children to the depart
ment either on a temporary or permanent basis. We make
such assumption primarily because, if there had been such
a commitment, the matter would be governed by sec. 46.115
of the statutes and there would be no occasion to determine

whether a county is liable for care at the hospital.
Sec. 142.01 makes hospitalization at public expense de

pendent upon legal settlement in a county. The opinion was
given in 27 0. A. G. 708 that one who does not have settle
ment within a county may not petition the county court for
hospitalization although he may have resided in the county
for a year or more.

Sec. 49.10 (2) provides that legitimate minor children
have the settlement of their mother if their father is dead,
and that if she has no settlement the children have none.

We will assume for the purposes of this opinion that the
mother had a settlement in B county in 1948 and, if so,
such county was the legal settlement of her children at
that time under the provisions of sec. 49.10 (2).

Sec. 49.10 (4) provides:

«* * * No legal settlement shall be lost, acquired or
changed while a person is supported in whole or in part
in any institution or foster home as a public charge."

In 38 0. A. G. 191 and 35 0. A. G. 222, opinions were
given that children supported in institutions or foster
homes as public charges do not lose their legal settlement
even though the parent from whom the settlement was de
rived changes his residence and resides elsewhere for a
year or more. A county, accordingly, is not obligated to
pay, and petition for hospitalization should be filed in B
county.
BL
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Schools and School Districts—Counties—County School
Committee—Failure of county school committee to file mas
ter plan by July 1, 1951, as required by sec. 40.303 (4) (a),
Stats., automatically removes the members from office, and
after July 1, 1951, they have no power or authority to act

and are entitled to no compensation. Selection of new mem
bership of the committee is exclusively within the power
of the county board for 90 days. After the 90 days, if the
county board has not selected new personnel, the vacancies
may be filled by appointment by the county board chair

man subject to confirmation by the county board at the
next meeting.

October 24, 1951.

John G. Bartholomew,
District Attorney,

Pepin County.

The county school committee of your county did not file
a master plan with the state superintendent of public in
struction by July 1, 1951, as required by sec. 40.303 (4)
(a), Stats. This raises several questions upon which you
have requested an opinion.
The first question is whether acts done by the committee

after July 1, 1951, are valid. Sec. 40.303 (4) (a), Stats.,
says that if the committee fails to file such plan by July 1,
1951:

"* * * the committee shall automatically be removed
from office and it shall be the duty of the county board
within 90 days to elect a new committee with different per
sonnel who shall immediately succeed the committee re
moved from office * *

This language of the statute is clear and unequivocal. It
is an expression by the legislature that if the committee
has not performed the duty which the statute imposes upon
it, then the committee is discharged. The language is that
the committee is "automatically removed from office." This
is quite different from the usual situation where an officer
or member of a board or body fails to do a particular thing
or does something that should not be done and is subject
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to removal. In such, a case, he can continue to discharge the
duties until a successor is selected. Here the legislature has
provided that the failure to do the specific act is self-
executing and effects an immediate, automatic removal.
Thus the members of the committee are not even de facto
after July 1, 1951. Consequently, anything they should at
tempt to do as a committee after that date is wholly void.
They no longer have any standing whatever as committee
members.

As a result of there being an absolute vacancy in the
membership of the committee after July 1, if such old com
mittee attempted thereafter to take any action of any kind,
including approval of nonresident tuition claims or trans

portation claims above the statutory amounts, such at
tempted action is wholly void and of no effect. Likewise,
such members of the old committee would not be entitled

to any compensation for any action taken by them after
said July 1, 1951.

Your next question is whether the chairman of the county
board can appoint new members to the committee prior to
the expiration of 90 days from July 1, 1951. Sec. 40.303
(4) (a) says that:

"* * * it shall be the duty of the county board within
90 days to elect a new committee with different personnel
who shall immediately succeed the committee removed from
office * *

On the other hand, subsec. (1) of sec. 40.303 says:

"* * * Any vacancy caused by resignation, death, removal
of residence from the county or any other cause shall be
filled by appointment by the chairman of the county iDoard
for the remainder of the unexpired term, subject to con
firmation by the county board at its next succeeding meet
ing. Upon failure of the county board to approve of an ap
pointment made by the chairman of the county board, the
board shall elect a successor to fill the vacancy for the bal
ance of the unexpired term. * * *"

Any attempt to give operative effect to both of these pro

visions for filling the vacancy at the same time would re
sult in a conflict. It is a fundamental rule of construction

that if possible statutes are to be so construed as to avoid a
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conflict. Therefore, in our opinion, the provision in subsec.
(4) (a) should be controlling for the 90 days after July 1,
1951, as an exclusive right in the county board to elect a
new conunittee. If, at the expiration of 90 days, the county
board has not so elected a new committee, then the provi
sion in subsec. (ij for appointment by the chairman of
the county board would come into operation. Until the ex
piration of the 90 days, the county board chairman under
this construction would have no power or authority to
make an appointment to the committee to fill the vacancy.
In this connection, it might be suggested that after the

90-day period the county board itself would still have power
to select a new committee, and that the 90 days specified in
subsec. (4) (a) is only directory. As a practical matter, this
would be of little consequence, for if the county board
wished to select the committee itself at its first meeting
after the expiration of the 90 days, it need do no more than
refuse to confirm the appointments made by the county
board chairman. Under the express language of subsec. (1),
the county board could then select the membership of the
committee. In this way, both provisions are given full effect
and operation without conflicting one with the other.
Another question suggests itself, which is whether, in the

event of appointment by the county board chairman under
subsec. (1) or election by the county board under subsec.
(1) if it disapproves of the appointments by the board
chairman, the new members of the committee so appointed
or elected may be from the same personnel as the old com
mittee. There is nothing in subsec. (1) relative to this sub
ject, and the only provision touching upon it is in subsec.
(4) (a). Notwithstanding that the mechanics of filling the
vacancy are those set forth in subsec. (1), the provisions
in subsec. (4) (a) express a legislative intent that where
the vacancy occurs by reason of failure to file the plan as
required by July 1, 1951, then the membership of the new
committee should be from new and different personnel.
Accordingly, it is our opinion that the new committee which
is selected where the vacancy is for failure to file the mas
ter plan by July 1, 1951, should not be members of the old
committee, but entirely new personnel,
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You also ask if there is any excuse for failure to file the
plan by July 1, 1951. The statute contains no exception.
It is therefore our opinion that there is no excuse therefor.
HHP

Public Assistance — Poor Relief — State Dependents —
Relief to a woman married to a man who has resided in

Wisconsin less than a year and has no legal settlement in
any county in Wisconsin, is a state charge under sec. 49.04,
even though the woman had resided in Wisconsin more
than a year prior to the marriage.

Relief to her children by a former marriage does not
become a state charge in such a case, unless the husband
has assumed liability for their support.

October 24, 1951.

State Department of Public Welfare.

You ask whether relief granted under the following cir
cumstances is chargeable to the state under sec. 49.04, Stats.
The mother of several children resided in Wisconsin

more than a year before the mother's remarriage. She mar
ried a man who has not resided in Wisconsin for a year.

The husband now resides and works in A county, while the
mother and children are in B county. The wife and children
have received relief in B county.
The opinion was given in 35 0. A. G. 294 that, since

the amendment of the legal settlement statutes by ch. 585,
Laws 1945, a wife loses any settlement she may have in
this state when she marries a man who has no settlement.

Sec. 49.10 of the statutes provides that if a parent has no
settlement his children have none. Under these provisions,
neither the wife nor her children have any settlement within
any county in the state since her marriage to a man with
out a settlement.

Sec. 49.04 provides for reimbursement of counties for
relief of dependent persons who have no legal settlement
in the state, however, only when such persons "have resided
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in the state less than one year." Residence is, or may be,
different from legal settlement.

Sec. 6.015 provides that women shall have the same
rights and privileges as men in their choice of residence
for voting purposes, and in all other respects, so that a
wife need not necessarily lose her residence by her mar
riage. The supreme court held, however, in Ashland County
V. Bay field County, 244 Wis. 210, 214, that a woman's right
of choice for voting purposes was not intended to include
choice of residence for relief purposes. It said:

"Sec. 49.02, Stats., is not in conflict with sec. 6.015 be
cause sec. 6.015 does not deal with the relief of poor per
sons of either class and provides that women shall have the
same rights and privileges as men in the exercise of . . .
choice of residence for voting purposes. This language
clearly excludes any intention on the part of the legislature
to include choice of residence for relief purposes and the
trial court correctly so held."

Although the foregoing excerpt refers to residence, the is
sue before the court was one of legal settlement.

Before going into the question whether the wife may
have a separate residence from that of the husband, it may
be advisable to consider whether that is pertinent in deter
mining the application of sec. 49.04 (1). It seems probable
that the person whose status the legislature intended to
make determinative under that provision is the one to
whom the relief is given.
The supreme court said in Biiss v. Buss, 252 Wis. 500,

32 N. W. 2d 253:

"* * * As pointed out by the trial court, the obligation
to support a wife arises from duties imposed by law and
continues unless thei*e is a specific finding that the wife,
because of misconduct, has forfeited her right to support.
*  si!>>

On the assumption that the wife and husband in the
case you describe are not separated, but are living apart
by common consent, relief given to her constitutes relief
to the husband. It was said in Da^ie County v. Barron
County, 249 Wis. 618, 625:

"There can be no dispute that Connery was under a duty
to support his wife, his child born January 31, 1933. They
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constituted his family. As we shall see, it is well established
under poor-relief statutes that support furnished to a mem
ber of a family is deemed to be furnished to the person
who is under a duty to support the family. This court held
that where relief was furnished to an emancipated minor
son, that neither the son nor the father gained a settlement
in the county where the son resided and to which the father
had removed. La Crosse County v. Vernon County (1940),
233 Wis. 664, 290 N. W. 279. See also 48 C. J., Paupers,
p. 476, sees. 100, 101, 102, and cases cited."

See, also, Milwaukee County v. Oconto County, 235 Wis.
601, and Jejfei'son County v. Dodge County, 236 Wis. 238.
Insofar as support to the wife is concerned, the foregoing

decisions would indicate that liability under sec. 49.04 is
to be determined on the basis of the husband's status be

cause the relief is, in a legal sense, given to him. Since he
has not resided in the state for a year, and has no legal
settlement, subsec. (1) of sec. 49.04 would apply.
The support given to the children, however, raises an

other question. It is stated in 39 Am. Jur. 699:

"It is practically the universal rule that a stepfather,
as such, is under no obligation to support the children of
his wife by a former husband, but that if he takes the
children into his family or under his care in such a way
that he places himself in loco parentis, he assumes an obli
gation to support them * *

Wisconsin appears to follow this rule; because, in Mc-
Goon V. Irvin, 1 Finn. 526, 44 Am. Dec. 409, a stepfather
who had married a divorced woman was pei'mitted to re
cover for the support of her child by the first marriage,
from the former husband.

The court also apparently recognized the principle in
Dane County v. Barron County, 249 Wis. 618; because in
discussing the relief given to a wife and her six children,
five of whom were by a former marriage, the court referred
only to the husband's obligation "to support his wife, his
child born January 31, 1933" without reference to the chil
dren of the previous marriage.
A stepfather may so conduct himself as to assume respon

sibility for the support of his stepchildren. Monk v. Hurl-
hurt, 151 Wis. 41, 138 N. W. 59, 42 L. R. A. (n. s.) 535.
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Whether he has done so is a question of fact to be deter
mined by the circumstances of the particular case. If he
has assumed legal responsibility, relief to the children would
be relief to him, and his status with respect to legal settle
ment and residence should be determinative as to the appli
cability of sec. 49.04. The relief given to the entire family
would be a state charge in such a case, because it would
constitute relief given the man as head of the family. Such
an assumption of responsibility by a stepfather would have
to be established affirmatively, and cannot be presumed.
We are, accordingly, basing this opinion on the assumption
that the stepfather is not liable.

If the husband has not assiuned responsibility for the sup
port of the children, relief given to them would not be relief
to him. It was held in Milwaukee County v. Waukesha
County, 236 Wis. 233, that the legal settlement of a widowed
mother determined the settlement of her minor children,
for whose support she was responsible. There, the question
of legal settlement was governed by statutory definition,
but the principle was recognized that:

"A grant of dependent children's aid constitutes public
relief to the parent responsible for the support of the
children."

In the case where the mother, and not the stepfather,
is liable for the support of the children, the relief given for
the children's support would be aid to the mother. The
mother, as the person receiving the support, would be the
one whose residency status would be pertinent under sec.
49.04.

As to legal settlement, the statutes specifically provide
that a wife shall have no legal settlement if her husband
have none. They do not contain such an express provision
as to residence. For some purposes, a wife may have a
residence different from that of her husband.

As pointed out in 26 Am. Jur. 638-639 the residence
of a married woman is ordinarily the one selected by her
husband. It was there said:

"The husband, unless incapacitated from executing the
authority and performing the duty, is head of the family.
This is so, not only at common law, but under the Married
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Women's Acts. It is not the purpose of these acts to depose
the husband from the position given him by the common
law as head of the family. * * * The authority of the hus
band as the head of the family gives him the right, acting
reasonably, * * * to determine where and what the home
of the family shall be, and thus, to establish the matri
monial and family domicile. * * *"

Although the wife may under certain circumstances be
come the head of the family or separate from the husband,
so as to establish a different residence, the husband is nor
mally regarded as the head of the family so that his resi
dence is that of the wife even though she is living apart
from him. See State v. Finn, 8 Mo. App. 261; Martin v.
Martin, 100 S. E. 156,112 S. C. 400; Gates v. Steele, 4 S. W.
53, 54, 48 Ark. 539; Brown v. Brown's Administrator, 69
Mo. 388, Oppenheim v. Myers, 39 S. E. 218, 219, 99
Va. 582.

You do not indicate that there has been any separation
between the husband and wife, or that he has refused to
contribute to her support to the best of his ability. Even
though the wife's residence be that of the husband since
the marriage, we assume from your statement of facts that
his residence has been in Wisconsin since that time, so
that she is still a Wisconsin resident. You indicate she re
sided in Wisconsin more than a year prior to that time,
so that she has not "resided in the state less than a year."
I do not believe it was intended under sec. 49.04 that a

wife's prior residence should be erased by marraige, be
cause such a result is not consistent with the apparent pur
pose of the statute.

The statute was intended to relieve counties of the added
burden of relief to transients from outside the state; and
was brought about through recognition of the possibility
of a substantial influx due to abnormal conditions such as

are created by large, new war industries. It was intended
that counties (or other local units) should remain primar
ily liable for relief of inhabitants whose need for relief
may fairly be said to have arisen in the background of
local conditions. The mother's obligation to support her
children, as well as her residency, predated her marriage.
Her marriage did not create a new burden of transient
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origin, with respect to support of her children by a previ
ous marriage.
Upon the basis of the assumptions we have made, the

relief to the wife would be a state charge because it is relief
to the husband. The relief to the children of the wife would
not.

BL

Public Assistance—Blind Aid—Statutes—Constmction—

The amendment of sec. 49.18 (1), Stats., by ch. 432, Laws
1951, so as to change the maximum amount of grant for
blind aid to $75 was not nullified by the repetition of the
deleted words and omission of those substituted, in ch. 725,
Laws 1951, where the failure to strike and italicize in the
manner prescribed by sec. 35.08 (2) and other circum
stances indicate that the repetition of the words as they
appeared in the later law was due to inadvei-tence.

October 25, 1951.

John W. Tramburg, Director,
State Department of Public Welfare.

You have asked whether the maximum aid to the blind

to be granted under sec. 49.18 of the statutes, since its
amendment by chs. 432 and 725, Laws 1951, is $75 or twice
the maximum amount of federal reimbursement for such
aid. The circumstances involved with respect to this stat
utory amendment are similar to those discussed in our
opinion to you dated August 28, 1951 relating to amend
ments to sec. 49.61, and the same principles apply. Sec.
49.18 (1) of the 1949 statutes contained the following
provision:

"* * * The maximum aid per month shall not exceed twice
the maximum amount of federal reimbursement for such
aid."

Ch. 432, Laws 1951, which was enacted from Bill 326, S.,
was finally adopted May 24, approved June 26, and pub
lished June 30, 1951. It amended the quoted sentence by



Opinions op the Attorney General 391

striking the words "twice the maximum amount of federal

reimbursement for such aid" and substituting "$75." The
act was entitled "An Act to amend * * 49.18 (1) and (10),
49.21 (1) * * * relating to maximum amount of grant for
old-age assistance and aid to the blind and making appro
priations." The appropriations sections made provision for
payment by the state of a certain percentage of the aid in
excess of the amount which the federal government would
take into account in making the reimbursement "but not
in excess of $75,"

Sec. 49.18 was further amended by ch. 725, Laws 1951,
which was enacted from Bill 382, S., finally adopted June
11, approved August 3, and published August 16. Bill
382, S., was introduced by the legislative council without
recommendation, and dealt with various statutory provi
sions relating to public assistance. Sec. 3 of the act
provides:

"49.18 (1) of the statutes is renumbered 49.18 (1) (a)
and amended to read:
"49.18 (1) (a) Any needy person who is blind shall re

ceive aid from the county of his residence as provided in
this section. The amount granted shall be determined on
the basis of need taking into consideration all income and
resources as well as ordinary and special expenses inci
dental to blindness, except that as permitted or required
for federal aid in making such determination of need the
first $50 of earned income shall he disi'egarded. The maxi
mum aid per month shall not exceed twice the maximum

amount of federal reimbursement for such aid."

Appended below the provision in Bill 382, S., was the
following:

"NOTE: Permits exemption of $50 earned income but
leaves flexible in case law changed again."

Sec. 35.08 (3) of the statutes provides that notes printed
on a bill shall not constitute any part of the bill. The fact
that they are not a part of the bill, however, does not pre
vent recourse to the notes for purposes of interpretation
when there is such ambiguity as to warrant consideration
of extraneous circumstances.

Bill 382, S., in general, followed the requirements of sec.
35.08 (2), which reads:
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"(2) Except as otherwise provided in subsection (3) any
bill or resolution proposing an amendment to any existing
statute or to the constitution shall have matter to be
stricken out printed with a line drawn through the same
and new matter printed in italics. * * *"

The fact that the only part of sec. 49.18 (1) (a) which
appeared in italics in Bill 382, S., was the phrase "except
that as permitted or required for federal aid in making
such determination of need the first $50 of earned income
shall be disregarded," and that no matter was printed with
a line drawn through it, indicates that the bill was not in
tended to effect any change or addition to the provision as
it existed at the time of the enactment except to add the
quoted language. The last sentence of the subsection, relat
ing to the maximum aid, was apparently quoted as it ex
isted in the 1949 statutes, without advertence to the amend
ment by ch. 432.

While it is true as a general proposition that a later
enactment in the same session supersedes an earlier one
(Schwenker v, Bekkedal, (1931) 204 Wis. 546, 236 N. W.
581), that rule will not prevail if a contrary legislative in
tent is clearly manifested (Nordean v. Minneapolis, St, P.
& S. S. M. R. Co., (1912) 148 Wis. 627, 135 N. W. 150, and
State ex rel. Little Yellow Drain. Diet. v. Juneau County,
(1929) 199 Wis. 476, 227 N. W. 12).
A situation similar to the one here involved was before

the court in Svennes v. Village of West Salem, (1902) 114
Wis. 650, 91 N. W. 121. The statute there involved was
amended by striking certain words. The court said (pp.
652-653):

«♦ * * Two years afterwards that section was again
'amended by striking out the words "or town board," in the
third line of said section, and by inserting the word "or"
before the words "village board" next preceding, so that
said section when amended shall read as follows.' Ch. 121,
Laws of 1901. Such recital was in compliance with Joint
Rule No. 12 of the senate and assembly, which required
that 'every bill shall recite at len^h every section which
it proposes to amend, as such section will read if amended
as proposed.'
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"The question recurs whether such mere recital had the
effect to re-enact the four words so expressly stricken out
two years before. Such amendment by its terms was ex
pressly limited to the third line of the section, whereas the
sentence in question commenced in the sixteenth line of the
section. There was manifestly no intention of changing the
last sentence of the section in any manner. By inadvertence,
there was a failure to recognize the fact that the four words
mentioned had been stricken out two years before. This
court has repeatedly held that such 'a mistake or omission
in such recital will not defeat the intention of the legis
lature.' Custin V. Viroqua, 67 Wis. 314, 30 N. W. 515; State
V. Stillman, 81 Wis. 124, 51 N. W. 260. Such clerical error
in the recital of the section as amended must therefore 'be
disregarded, and effect given only to the amendment speci
fied.' * * *»

In that case, the intent of the legislature not to amend
the law so as to re-enact the repeated words was shown by
its failure to provide expressly for the addition of such
words.

Here it is shown by the failure to print the figure "$75"
with a line drawn through the same and to italicize the
phrase "twice the maximum amount of federal reimburse
ment for such aid."

See, also State v. Stillman, (1892) 81 Wis. 124, 51 N. W.
260.

Ch. 432, by which the maximum of the amount of grant
for aid to the blind was changed to $75, was enacted accord
ing to its title for the sole purpose of effecting changes
in the law with respect to the maximum to be granted, and
so there can be no question of the legislative intent to ac
complish that end. The later chapter 725 dealt with many
sections, so that an inadvertence as to one provision was
more readily possible. Both the fact that the later bill was
introduced without recommendation, and the note to section
3 negate an intent to change the existing law relating to
the maximum amount of grant. The repetition of the pre
viously deleted words and omission of those substituted by
ch. 432 was probably due to the fact that the content was
copied from the 1949 statutes without advertence to ch. 432
which had not yet been published, nor even approved by the
governor, when the legislature took final action on ch. 725.
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I believe that the rule of the Svennes case, supra, is ap
propriate to the situation you report, and that the maxi
mum aid to be granted under sec. 49.18 (1) as it now
reads, is $75.
BL

Automobiles and Motor Vehicles—Highivays and Bridges
—Weight Restrictions—Highways described in sec. 85.46,
Stats., as amended by ch. 597, Laws 1951, are class "A"
highways for purposes of prosecution under sec. 85.47 un
less classified as "B" pursuant to authority conferred
thereby upon local authorities. Classification of such high
ways as "A" is not dependent upon action by local author
ities, but is deemed made by the legislature itself. Any con
trary interpretation would be absurd, since it must be pre
sumed that the legislature did not deliberately intend that
such highways would be without any weight limitation
whatsoever unless and until local authorities acted. Sole
purpose of sec. 85.46 is to permit local authorities, under
certain circumstances, to reduce or make weight limitations
more stringent.

October 26, 1951.

Motor Vehicle Department.

You request my opinion upon the following question:
Where a*motor truck weighing in excess of the maxi

mum limit authorized upon class "A" highways is appre
hended in operation upon a city street route which has been
marked as a state trunk highway (within the corporate
limits of the city), and where said city has not taken for
mal action to designate said street as a class "A" or class
"B" highway under sec. 85.46, Stats., may the operator of
the truck be prosecuted for violation of sec. 85.47, Stats.?

Sec. 85.46, as amended by ch. 597, Laws 1951, reads as
follows:

"85.46 (1) The highways maintained by counties, insofar
as the limitations upon the use of vehicles upon such high
ways are concerned, shall be divided into class 'A' and
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class 'B/ State trunk highways and connecting streets shall
be designated class 'A.'
" (2) The class into which any portion of highway main

tained by a county shall fall shall be determined by the
county highway committee if said portion is a part of a
highway not a United States or state highway but main
tained by the county; by the local authorities if said portion
is a part of a highway maintained by a municipality over
which is routed a United States, state or county highway.
"(3) The state highway commission shall cause to be

prepared and published a map designating the classification
of all United States and state highways as provided in sub
section (1). Said maps shall be available for distribution
on or before January 1 of each year."

The term "connecting street" which is used in the last
sentence of subsec. (1), quoted above, is defined in sec.
84.02 (11), Stats., as follows:

"(11) CONNECTING STREETS. The state trunk high
way system shall not include the marked routes thereof
over the streets or highways in cities and villages having
population of 2,500 or more except those portions extend
ing inward from or along the corporate limits determined
by the highway commission as being comparatively rural
or suburban in character. The portions of streets, or high
ways in such cities and villages so excluded as state trunk
highways but marked as such are designated connecting
streets. The state trunk highway system shall include the
routes thereof in or through cities and villages having pop-
uktion less than 2,500."

The legislative intent that the highways described in sec.
85.46 (1), quoted above, fall within one of two classes,
either "A" or "B," is clear beyond dispute. There is no basis,
in my opinion, for anyone to contend that it was the legis
lature's intention that there should be no weight limit upon
vehicles operating upon a "connecting street" until or un
less formal action be taken by the common council of the
municipality in which such connecting street is located.
The purpose of the statute, on the contrary, is to enable the
local authorities to impose more stringent weight limita
tions upon the highways which fall within the purview of
the statute, by reducing the weight limitation from the
maximum permissible in any event, to the lower limit of
a class "B" highway.
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It is ray opinion that when the legislature provided that
"state trunk highways and connecting streets shall be desig
nated class 'A'," the clear purport and effect of such pro
vision was to classify such highways as class "A" without
further action on the part of any other agency of govern
ment. The purpose of weight limitation laws is to protect
the public highways from being broken down as a result
of the overloading of vehicles traversing the same. It is
strange logic that would ascribe to the legislature a delib
erate intent to take the ceiling off the weight limits on "con
necting streets" which are but links in the chain of state
trunk highways. Once the legislative purpose is ascertained,
any difficulties presented by statutory language or ter
minology which may be lacking in preciseness are quickly
surmountable. The Wisconsin supreme court has not hesi
tated, when satisfied on substantial grounds from the con
text of an enactment, or from the injustice, inconvenience,
or absurdity of the consequences to which it would lead,
to interpolate, reject, or transpose words to achieve the ful
fillment of the legislature's obvious intention when the legis
lature's own words failed to do so. In Neacy v. Supervisors
of Milwaukee County, 144 Wis. 210, 216-217, the court said:

"Many examples of interpolation and rejection and trans
position of words to render a legislative enactment capable
of being given a sensible effect in accordance with the pur
pose of the lawmakers, are given in Endlich on Construc
tion of Statutes at § § 298 to 305, inclusive, and § § 317 to
819, inclusive.
"The author cited says, referring to authority:
" 'A mistake apparent on the face of an act, which may

be corrected by other language of the act, is never fatal.
In all such cases, it may, with propriety, be said that the
context rectifies the error, and it is not the court that
assumes to correct the legislature. ... The judicial inter
preter may deal with careless and inaccurate words and
phrases in the same spirit as a critic deals with an obscure
or corrupt text, when satisfied, on solid grounds, from the
context or history of the enactment, or from the injustice,
inconvenience, or absurdity of the consequences to which
it would lead, that the language thus treated does not really
express the intention, and that his amendment probably
does.' [Sec. 319, p. 487.]"



Opinions of the Attorney General 397

Subsec. (3), quoted above, commands the state highway
commission to cause to be prepared and published a map
designating the classification of all United States and state
highways as provided in subsec. (1). This mandate further
supports the construction which I believe the courts would

place upon subsec. (1) because it implies that the classifi
cation has been made by either the legislature or the high
way commission. The purpose of the map is to give public
notice of the highway classifications.
Inasmuch as all highways within the purview of sec.

85.46 are divided into either class "A" or class "B," the
only effect of failure of local authorities to take action would
be for highways which might be eligible for classification
as class "B" to remain as class "A" with the higher weight
limitations applicable thereto. But in no event could the
weight limitations upon any highway within the purview
of sec. 85.46 be increased over and above the weight limits
imposed on class "A" highways by sec. 85.47.
SGH

Stout Institute — Nonresident Tuition — Entrance into

graduate school of Stout institute is not a "first admission"
within the meaning of that term as used in sec. 41.26, Stats.,
where student previously entered as an undergraduate and
was required to pay nonresident tuition upon original en^
trance as a nonresident; and notwithstanding student may
have become a Wisconsin resident in the interim between

"first admission" and his admission into the graduate
school, he must still pay tuition at the rates prescribed for
nonresidents.

October 29, 1951.

The Stout Institute.

X entered Stout institute from Minnesota as a nonresi

dent student and paid nonresident tuition. After 4 years
of work at that institution, he received a degree in June,
1950. At all times from the date of his original entry in
Stout to the present time he has maintained a continuous
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domicile in Menomonie, Wisconsin. He has now re-entered
Stout to do graduate work. The question is whether under
sec. 41.26, Stats., X must pay nonresident tuition.

Stout institute is a state-owned and operated school and
as such the legislature determines what fees and tuition the
governing board shall charge. The legislature has deter
mined the tuition for residents and nonresidents as follows

(sec. 41.26, Stats.):

"Any student attending Stout institute who shall not
have been a resident of the state for one year next pre
ceding his first admission thereto shall pay a tuition fee
of not to exceed $200 for the school year, and a proportion
ate amount therefor for attendance at the summer session.
The board of trustees of the Stout institute shall charge
tuition at the rate of not to exceed $200 per school year
for any student who shall not have been a bona fide resi
dent of Wisconsin for one year next preceding his first
admission to Stout institute, and shall charge a proportion
ate amount thereof for any such student attending the sum
mer session division. Such nonresident students shall in
addition to the tuition prescribed herein pay the usual inci
dental fees charged resident students. * * *"

The question is whether the statute makes the date of
original admission to Stout the critical date for determin
ing all future tuition and fees or whether each change of
status, e. g., from undergraduate to graduate student, may
be considered a new "first admission" to determine tuition
for this changed status. The critical point to determine,
therefore, is the meaning of the phrase "first admission."

Sec. 370.01 (1), Stats. 1949, states the general rule for
statutory construction as follows:

"All words and phrases shall be construed and under
stood according to the common and approved usage of the
language; but technical words and phrases and such others
as may have acquired a peculiar and appropriate meaning
in the law shall be construed and understood according to
such peculiar and appropriate meaning."

"First admission" is not such a technical phrase as to
have a special meaning in law. Therefore, it is to be inter
preted in its common and approved usage.
The word "admission" could readily be construed to

mean a separate admission to each phase of training a
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student might enter. Webster's New International Diction
ary defines "first" as "for the first time * * * originally."
Therefore, when the two are combined, there is no doubt
but that the meaning must be the original admission regard
less of any future actions.
Such a strict construction is consistent with the legis

lative intent as shown by other statutes bearing on similar
questions. The university of Wisconsin is given the right
to redetermine the residency of a student who originally
entered the university as a nonresident after he has attended
the university for 4 years, but this authority is given to it
by a statute which limits itself to the university. See sec.
36.16 (1) (b). The fact that this privilege was specifically
given to the university but not to other state schools is an

indication that the legislative intent was not to extend
this privilege to other schools.

It is the exclusive province of the legislature to say, as
it has in this case, who shall be eligible for admission to
the school at resident tuition rates and who shall be liable

for nonresident tuition rates.

GFS

SGH

University — Orthopedic Hospital for Children — Legal
title to the Wisconsin orthopedic hospital for children is in
the state of Wisconsin as provided by ch. 399, Laws 1951,
and said hospital is under the control and supervision of
the regents of the university of Wisconsin as provided by
sec. 36.32 (2), Stats.

October 30, 1951.

A. W. Peterson, Vice President,

Business and Finance,
University of WiscoTisin.

You state that by ch. 399, Laws 1951, provision was made
for the conveyance of the Wisconsin orthopedic hospital for
children to the state of Wisconsin by the commissioner of
insurance and that title to the site on which the hospital
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was constructed was originally in the regents of the uni
versity of Wisconsin.
The question now arises as to whether titio is now in the

regents or in the state of Wisconsin, and if title is in the
state what state department or agency has jurisdiction
over the hospital.
For practical purposes the most important question is

that of jurisdiction over the property, and the question of
record title is more or less an academic one as will be ex
plained in the course of this discussion.
Ch. 490, Laws 1929, created sec. 36.32 of the statutes.

This reads:

"(1) There shall be established at the University of
Wisconsin at Madison the 'Wisconsin Orthopedic Hospital
for Children.'
"(2) Said hospital shall be under the control and su

pervision of the board of regents of the university which
board shall appoint a superintendent experienced in care
of crippled children.
"(3) The purpose of said hospital shall be to provide

medical, surgical and therapeutic treatment for crippled
children under twenty-one years of age whose parents or
guardians are unable to provide adequate treatment, or who
would be unable otherwise to secure such treatment, these
children to remain in said hospital only as long as they
can be benefited by this treatment.
"(4) Admission of patients to such hospital shall be had

as provided in chapter 142 and the provisions of said chap
ter shall apply to this section.
"(5) The per diem cost, half of which is to be charged

back to the counties, shall be based on the cost of maintain
ing the said Wisconsin Orthopedic Hospital for Children."

Sec. 36.32 (2) which provides that the hospital shall be
under the control and supervision of the regents has in no
way been affected by ch. 399, Laws 1951, which reads:

"There is appropriated from the general fund to the
state insurance fund $276,148.50 to pay the balance of the
principal due to the state insurance fund on account of the
construction of the Wisconsin orthopedic hospital for chil
dren, the original loan and method of payment thereof
having been provided for by chapter 490, laws of 1929
and the provision relating to payment having been repealed
by chapter 67, laws of 1931, section 173. When payment of
the balance of the principal is made, the commissioner of
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insurance shall convey the said orthopedic hospital build
ing and the site on which said building is situated to the
state of Wisconsin free and clear of all encumbrance, said
property having heretofore been conveyed to the commis
sioner of insurance by chapter 385, laws of 1931, to be
held by him and his successors in office in trust for and as
an asset of said state insurance fund."

Ch. 490, Laws 1929, appropriated to the regents from
the state insurance fund certain moneys for the construc
tion of the orthopedic hospital on university of Wisconsin
grounds. This chapter also carried an annual appropriation
to the insurance fund, presumably for the purpose of reim
bursing that fund for the money used therefrom to con
struct the hospital. This appropriation was repealed by sec.
173 of ch. 67, Laws 1931, and by ch. 385, Laws 1931, the
secretary of state was directed to convey to the commis
sioner of insurance the Wisconsin orthopedic hospital to
gether with the site on which the building was located, the
same to be held in trust by said commissioner as an asset
of the state insurance fund.

Ch. 399, Laws 1951, completes the cycle of financing the
construction of the hospital by making an appropriation to
the insurance fund of the balance due it and also provides
for what might in effect be denominated as a release of
the trust deed given to secure the advances made from said
fund for constructing the hospital.

None of the provisions relating to the financing of the
hospital in any way affect the control or supervision thereof
which at all times has been in the regents under sec. 36.32
(2) as created by ch. 490, Laws 1929.
At first glance the situation with reference to record title

appears to be somewhat confusing but actually it furnishes
no occasion for alarm. To start with, record title was in
the regents of the university of Wisconsin. Were the ab
stract of title to be extended it would next show a convey
ance from the secretary of state to the commissioner of in
surance pursuant to ch. 385, Laws 1931. The next convey
ance pursuant to ch. 399, Laws 1951, would be from the
commissioner of insurance to the state of Wisconsin, and
there would be a technical break in the chain of title in

that there was never any conveyance from the regents to
the secretary of state.
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However, the regents of the university of Wisconsin,
although a body corporate, are but an arm or agency of
the state. Holzworth v. State, 238 Wis. 63. Lands owned
by the regents are really state-owned lands and are exempt
from taxation as such. State ex rcl. Wisconsin Univ. Bldg.
Corp. V. Bareis, 257 Wis. 497. The board of regents has
no existence or function except as an agency of the state,
as the court said in the second of the foregoing cases.

Accordingly, where the unrestricted title to any lands is
in the university, the state is the real owner and through
its legislature may prescribe how and by whom on behalf
of the state the same may be conveyed, and as a result of
the various steps discussed here title is presently in the
state where it was in 1929. The only difference is that the
record title no longer designates any particular depart
ment of the state as its agency for title purposes, although,
as previously indicated, the hospital in question is still
under the complete control and supervision of the board
of regents of the university as it has been at all times since

provision was made for the establishment of the hospital
in 1929.

WHR

Automobiles and Motor Vehicles—Highways and Bridges
—Weight Restrictions—Where highway has been classified
by state highway commission pursuant to authority con
ferred by sec. 85.46, Stats. 1949, and such classification is
properly shown on the state highway map published pur
suant to subsec. (3) thereof, there is no requirement in
the statutes that notice of such classification be given by
the posting of signs. Sec. 85.54, Stats. 1949, held inappli
cable to facts upon which the question is based.

Mark H. Hoskins, October 31, 1951.
District Attorney,

Grant County.

As a basis for your request for my opinion, you state that
a portion of a state trunk highway located in Gi^ant county
was classified by the state highway commission as a class
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"B" highway for a designated period in the spring of the
year, and as a class "A" highway during the remainder
of the year. The state highway commission prepared and

published a map in accordance with sec. 85.46 (8), Stats.
1949, showing such classifications.*
A trucking company operated one of its vehicles over the

highway in question with a gross weight in excess of the
limitations for a class "B" highway during the period of
the year when the highway was so classified and designated
on the map. No gross weight limitation signs were posted
on the highway in question during the period of class "B"
classification.

The trucking company asserts that the reduction from
class "A" to class "B" weight limitations must be done in
accordance with the terms and provisions of sec. 85.54,
Stats., which requires posting of signs showing gross
weight limitations.
I disagree.
Sec. 85.54 (1) authorizes a further weight limitation by

local authorities beyond the contemplation of sec. 85.46.
The most stringent classification under the latter section
^1949 Stats.) was class "B," the limitations of which were
established by sec. 85.48. The publication of the map by
the state highway commission pursuant to subsec. (3) of
sec. 85.46 met all the requirements of due process so far
as notice to the users of the highways is concerned. The
posting of signs was not required under sec. 85.46, Stats.
1949, which empowered the state highway commission to
classify highways as "A" and "B." Sec. 85.54 is inappli
cable to the facts of your case. In an appropriate case,
where local authorities may invoke the power to further
restrict the weight limitations established by the state high
way commission, the posting of signs is required. But the
plain language of the two sections, 85.46 and 85.54, shows
that the trucking company has confused the authority
granted to the state highway commission under sec. 85.46
with the authority conferred on local authorities by sec.
85.54.

* Sec. 85.46 amended by ch. 597, Laws 1951. This opinion inappli
cable to statute as amended for the reason that all state trunk high
ways are now classified as "A."
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I do not perceive any ambiguity in these statutes which
calls for interpretation or construction. However, even if
ambiguity be conceded for the sake of argument, it would
be quickly resolved when it is considered that investigation
discloses that the state highway commission has interpreted
these two statutes in accordance with the conclusion ex

pressed herein ever since the enactment of sec. 85.46 by ch.
454, Laws 1929. No other challenge to this interpretation
has been offered in the intervening 22 years. Practical inter
pretation of statutes over a long period of time by the
agency charged with their administration is accorded sub
stantial weight by the courts and is oftentimes decisive.
State V. Johnson, 186 Wis. 59.
SGH

Hospitals and Asylums—Negligence—Liability—In the
absence of any statutory provision to the contrary (and
there is none in Wisconsin), strictly public institutions such
as a county tuberculosis sanatorium, created, owned and
controlled by the county, are not liable for the negligence
of their agents. The doctrine of respondeat superior does
not apply.

October 31, 1951.

Victor 0. Tronsdal,
District Attorney,

Eau Claire County.

You state that the county of Eau Claire owns and oper
ates an institution known as the Eau Claire county sana
torium, which is used and operated for the purpose of tak
ing care of tuberculosis patients. You state further that
patients from other counties are received also as a charge
of the respective counties.
You state that the county of Eau Claire has secured a

comprehensive hospital liability policy by which the insur
ing company contracts to pay all loss by reason of the lia
bility imposed by law or contract upon the insured (includ
ing its oflScers, directors, trustees, administrators or super-
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intendents) for damages on account of injuries, including
damages allowed for loss of services and expenses suffered
by any person or persons.
You request my opinion as to whether there is any lia

bility imposed by law on the county of Eau Claire "through
possible hospital malpractice and products liability as
stated in the policy." You have furnished the original policy
for study in connection with your question.
The general rule is stated in 26 Am. Jur. 594, § 13, that

in the absence of any statutory provision to the contrary,
strictly public institutions created, owned, and controlled
by the state or its subdivisions, are not liable for the negli
gence of their agents and the doctrine of respondeat supe
rior does not apply. The rules applicable to municipal cor
porations and public officers generally are applied. This
seenis to be the rule whether the action is against the state,
a county, a municipal corporation, or a hospital corporation
created by the state to act as its agency in the case of those
physically or mentally unwell.
The general rule thus stated obtains in Wisconsin. It

was held in Holzworth v. State, 238 Wis. 63, that no cause
of action exists against the state on account of the negli
gent acts of its officers or agents unless the state has clearly
and definitely consented that it shall be so liable, the doc
trine of respondeat superior not applying to the state.
In Crowley v. Clark County, 219 Wis. 76, 82, it is stated:

"It is elementary that a county is a governmental arm
of the state with limited powers and limited responsibilities.
Unless, therefore, a co.unty is made liable by some statute
for its acts or failure to act it would seem that there can
be no liability."

It is also the settled law of this state that a municipality,
while acting in a governmental capacity or while perform
ing a governmental function, is not liable for the negligence
of its agents, officers or servants. Engel v, Milwaukee, 158
Wis. 480; Apfelbacher v. State, 160 Wis. 565.
Both malpractice and the acts insured against under the

term "products liability" (which involves, among other
things, mistakes and errors arising out of the dispensing
of drugs) are classified as torts. There is no statute which
imposes liability upon counties for such torts.
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The authority for the county to purchase such insurance
is to be found in sec. 59.07 (23), Stats. This statute reads
as follows:

"INSURANCE. Provide by ordinance that the county shall
carry public liability and property damage insurance, either
in commercial companies or by self-insurance created by
setting up an annual fund for such purpose, covering with
out exclusion because of enumeration, motor vehicles, mal
feasance of professional employes, maintenance and opera
tion of county highways, county parks, parkways, or air
ports, and any other county activities involving possibil
ity of damage to the general public."

Your attention is directed to the case of Pohland v. City
of Sheboygan, 251 Wis. 20, where it was held that in the

case of a similar statute (66.18) authorizing cities to pro
cure liability insurance covering the city and its officers,
agents and employes, such statute authorizes procuring in
surance only to protect from liability, and hence, in the
absence of any other applicable statute, where there was no
liability on the part of the city, there could be none on the
part of the insurer since the insurer's contract was one for
indemnity only. The purchase of the insurance in and of

itself does not create a liability.
In summary, it does not appear from any authority we

have been able to find that the county of Eau Claire could
be liable to claimants for any acts embraced within the
protective coverage of the policy in question under either
heading, "malpractice" or "products liability."
SGH



Opinions of the Attorney General 407

Soldiers, Sailors and Marines—Taxation—House Trail
ers—House trailers of members of the armed forces who

are not domiciled in Wisconsin but are stationed in the

state pursuant to military or naval orders, which trailers
are used by them for residences, are exempt from ad valo
rem personal property taxation by the provisions of the
federal Soldiers' and Sailors' Civil Relief Act, 50 U. S. 0. A.,
§ 574.

November 2, 1951.
William J. Gleiss,

District Attorney,
Monroe County.

You request an opinion as to whether house trailers
belonging to members of the armed forces who are not
domiciled in this state but are stationed at Camp McCoy
in your county, which are used as residences for their
families and located in the nearby towns and cities but out
side the limits of the military reservation, are subject to
personal property taxation by the local units in which they
are located and kept.

The provisions of the Soldiers' and Sailors' Civil Relief
Act, 50 U. S. C. A., § 574, cover this situation. So far as
material to the question this federal statute provides:

"§ 574. Residence for tax purposes. (1) For the purposes
of taxation in respect of any person, or of his personal
property, * * * by any State, Territory, possession, or
political subdivison of any of the foregoing, or by the Dis
trict of Columbia, such person shall not be deemed to have
lost a residence or domicile in any State, "Territory, pos
session, or political subdivision of any of the foregoing, or
in the District of Columbia, solely by reason of being absent
therefrom in compliance with military or naval orders * * *.
For the purposes of taxation in respect of the personal
property * * * of any such person by any State, Territory,
possession, or political subdivision of any of the foregoing,
* * * of which such person is not a resident or in which
he is not domiciled, * * * personal property shall not be
deemed to be located or present in or to have a situs for
taxation in such State, Territory, possession, or political
subdivision, or district * * *
"(2) When used in this section, (a) the term 'personal

property' shall include tangible and intangible property (in
cluding motor vehicles), and (b) the term 'taxation' shall
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include but not be limited to licenses, fees, or excises im
posed in respect to motor vehicles or the use thereof: Pro
vided, That the license, fee, or excise required by the State,
Territory, possession, or District of Columbia of which
the person is a resident or in which he is domiciled has been
paid. * * *"

By its terms this federal statute precludes a state or any
political subdivision thereof from imposing a personal prop
erty ad valorem tax upon house trailers located in the state,
owned by members of the armed forces who are residents
of, or who are domiciled in, another state. If just tempo
rarily located in Wisconsin, as where someone uses a trailer
to live in for a short time, such as when on a vacation trip,
or if it is not permanently set up and located for residence
purposes at a fixed location, a trailer would not be then
considered ordinary personal property. It would come
within the statutory exemptions accorded to motor vehicles
by sec. 70.112 (5), Stats. Of course to obtain that exemp
tion as a motor vehicle it would have to have a motor

vehicle license. Whether or not such a trailer would come

within the definition of motor vehicle as used in subsec.

(2) of § 574 of the Soldiers' and Sailors' Civil Relief Act
quoted above might be questionable. But if it does not come
within the category of motor vehicles as there defined, then
it would still be personal property and as such come within
the purview of the language of this federal statute.
We find no case in the United States supreme court which

directly sustains the provisions here involved. However,
the indications are that they would be held to be a valid
enactment. Konkel v. State, (1919) 168 Wis. 335,170 N. W.
715; Hirabayashi V. U. S., (1943) 320 U. S. 81, 63 S. Ct.
1375, 87 L. ed. 1774; Korematsu v. U. S,, (1944) 323 U. S.
214, 65 S. Ct. 193, 89 L. ed. 194.
To impose an ad valorem tax upon such house trailers it

would be necessary to establish the invalidity of this federal
statute. This would be a substantial undertaking, and in
view of the cases above cited and of other cases in other

fields but bearing upon the question, the probabilities of
success appear to be against it. Unless and until these pro
visions are held invalid they are operative to restrict state
and local taxation as therein set forth,

HHP
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Towtis—Powers—Annexation of Territory—^Authoriza
tion to town board under sec. 60.18 (12), Stats., to exercise
the powers relating to villages and conferred on village
boards by ch. 61, Stats., does not include the power to annex
territory under sec. 62.07.

November 9, 1951.

Francis L. Evrard,

Corporation Counsel,
Brown County.

You ask whether a town in which the town meeting has
authorized the town board, pursuant to sec. 60.18 (12),
Stats. 1949, to exercise the powers conferred upon village
boards, may annex to such town under sec. 62.07 (1), terri
tory in an adjoining town.

Sec. 60.18, Stats. 1949, so far as here material, provides
as follows:

"60.18 The qualified electors of each town shall have
power at any annual town meeting by vote:

(t« 4c 4e

"(12) Town board to exercise powers of village
boards ; WHEN. To direct, by resolution, the town board in
towns having a population of not less than 500, and having
therein, one or more unincorporated villages, and the town
board in towns contiguous to the limits of any city, to exer
cise all powers relating to villages and conferred on village
boards by chapter 61 of the statutes, except such power,
the exercise of which would conflict with the statutes relat
ing to towns and town boards. Any such resolution hereto
fore adopted pursuant to existing law or hereafter adopted
pursuant to this law, shall remain in force until rescinded."

Sec. 61.185, Stats. 1949, provides as follows:

"The provisions of section 62.07 shall apply to villages,
and the powers and duties conferred and imposed by said
section upon mayors, councils and specified city officials
are hereby conferred upon presidents, village boards, and
village officials performing duties similar to the duties of
such specified city officials, respectively; in case the village
has no official paper, the notice specified in paragraph (b)
of subsection (1) of section 62.07 shall be posted in three
public places in said village at least one week prior to the
ds^te of hearing therein specified."
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Sec. 62.07, Stats. 1949, so far as here material provides
as follows:

"62.07 (1) Annexation procedure. Territory adjacent
to any city may be annexed to such city in the manner
following:
"(a) A petition therefor shall be presented to the coun

cil (1) signed by a majority of the electors in such adjacent
territory and by the owners of one-third of the taxable
property thereof according to the last tax roll, or (2) if
no electors reside therein by the owners of one-half of said
taxable property, or (3) by a majority of the electors and
the owners of one-half of the real estate in assessed value;
provided, that no petition for annexation shall be valid
unless at least thirty days and not more than forty-five
days before any such petition is caused to be circulated, a
notice shall be posted in at least eight public places in the
municipality in which the adjacent territory is located, and
a copy of such notice published in a newspaper of general
circulation within the county in which said adjacent terri
tory is located, at least fifteen days prior to the time when
such petition is caused to be circulated, such notice to set
forth that an annexation petition is to be circulated, and
including an accurate description of the territory involved.
"(b) An ordinance annexing such territory to the ward

or wards named ttierein shall be introduced at a regular
meeting of the council after the filing of the petition, be
published once each week for four successive weeks in the
official paper and thereafter be adopted at a regular meet
ing by three-fourths of all the members of the council."

Although these provisions of sec. 62.07 (1), Stats., were
amended by ch. 550, Laws 1951, none of the amendments
made are of any materiality to the question here involved.
What is now found in sec. 60.18 (12) was originally

enacted by ch. 292, Laws 1883. It then specifically applied
only to towns that contained one or more unincorporated
villages having a population each of not less than 1,000
inhabitants. It provided that the electors could authorize
exercise of the powers of village boards conferred by the
"provisions of chapter 40, of the revised statutes, and all
acts amendatory thereof." (Emphasis supplied.) Also, the
powers of village boards that could be thus conferred on
town boards were expressly stated to be exercisable only
within such unincorporated villages. Furthermore, the re
quirement was that the resolution of the electors had to be
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at the last preceding annual town meeting and thus it had
to be renewed each year.

These provisions, which had become sec. 819a, Ann. Stats.
1889, and were renumbered sec. 776 (13), R. S. 1898, were
amended in the 1898 revision in very material respects.
The language requiring the resolution to be passed each
year was modified to its present form, the revision bill con
taining a note that this was done so the power which the
electors could confer upon the town board should be a
continuing one. The language "and all acts amendatory
thereof," was omitted. Also the language was modified so
that the town board was not limited to an exercise of the

powers granted just in unincorporated villages. There was,
however, no note in the revision bill respecting these last
two changes.

Ch. 235, Laws 1909, amended the section by deleting an
amendment made by ch. 32, Laws 1907, which included
in the powers of villages that might be conferred, those
in "the provisions of chapter 143 of the Laws of 1901 and
all acts amendatory thereof." It also changed the language

limiting the towns which could thus exercise village powers
to those containing one or more unincorporated villages of
a population of at least 1,000 each. Thereafter an eligible

town merely had to have a 500 population and contain one
or more unincorporated villages, without any limitation as
to the population of such village.

In the revision of the town laws by ch. 551, Laws 1919,
the provisions that are now sec. 60.18 (12), were revamped
as to language but without any change in substance. These
provisions were then renumbered until they finally became
sec. 60.18 (12).
There were no other amendments until ch. 90, Laws 1943,

added the language "and the town board in towns contig
uous to the limits of any city," now in the subsection.
At the time said forerunner of sec. 60.18 (12) was thus

enacted in 1883, ch. 40 of the statutes (the predecessor of
present ch. 61) did not empower a village board to annex
territory adjacent to the village without a special election
in the village. Sec. 870 of said ch. 40, R. S. 1878, and the
same section of R. S. 1898, provided that a village might
annex additional territory if the annexation were approved
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in "a special village election to be called by the trustees of
such village as well as an election in such additional terri
tory by inspectors to be appointed by the court." Thus,
when the statutes first permitted certain towns to confer
upon their town boards powers relating to villages and
conferred upon village boards, no power of annexation was
conferred upon village boards but was upon the qualified
electors of the village. Upon this basis it is clear that said
ch. 292, Laws 1883, was not intended to and did not author
ize a town meeting to confer upon the town board the
power to annex territories to town^.

It is also clear from the very terms of the statute that
there was no such intention. As previously noted the village
board powers that could be conferred on a town board
were expressly exercisable only within the limits of the
unincorporated villages in the town. Quite obviously annex
ation of territory to a town could not be exercised only in
a part thereof.

This history of the forerunner of sec. 60.18 (12) shows
that originally the powers of a village board which were
made available for use by a town board were those of an
administrative or governing character and were not pow
ers which went to the inherent organic structure of the
town. See Land, Log and Lumber Co. v. Brown, (1889) 73
Wis. 294, 40 N. W. 482.

Sec. 61.185, Stats., which gives villages the power to
annex territory under the provisions of sec. 62.07 speci
fying how cities may annex, was enacted by ch. 251, Laws
1931. Thus, had the present question arisen prior to 1931,
it is perfectly clear that the answer would have been that
neither the town nor the town board had or could be given
the power to annex adjacent territory.
The question thus is as to whether the enactment in 1931

of the provisions of sec. 61.185 is sufficient to make a change
so that thereafter a town board could be given authority
and power to annex territory to the town in the same way
that a village and city could annex territory. There is
nothing in sec. 61.185 or that we can find relating to its
history which indicates any legislative intent to confer such
power upon a town by enacting that provision.
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If the enactment of see. 61.185 has such effect, it must
be because of the doctrine of legislative reference. In other
words, the legislature in saying in sec. 60.18 (12) that the
powers which could be conferred upon the town board are
those set forth in ch. 61, intended to include all subsequent
amendments to said ch. 61. The case of Bennett v. Nabaga-
mon, (1904) 122 Wis. 295, 90 N. W. 1039, would seem to
indicate that the deletion in the 1898 statutes of the phrase
"and all acts amendatory thereof" shows an intention not
to incorporate thereby the contents of any subsequent
amendments to the chapter.
The court said at page 299:

"* * * Under the former law, town boards could exercise
all the powers conferred by ch. 40, and all acts amendatory
thereof, while the present law confers only the powers enu
merated in ch. 40. This change in the terms of the act con
ferring such powers must be held to restrict them to those
specifically embraced in ch. 40, and they cannot be extended
to powers relating to and conferred upon village boards
outside of the limits of this chapter. The town, therefore,
could not exercise the power to issue bonds, under sec. 942,
Stats. 1898."

However, the discussion by the court in George Williams
College v. Williams Bay, (1943) 242 Wis. 311, 7 N. W. 2d
891, if applicable, would have the effect of incorporating
the subsequent addition of sec. 61.185 to ch. 61 into the
reference in sec. 60.18 (12) to ch. 61. Taking into consider
ation the history of these statutes as above recited, and the
fact that there is nothing in the surrounding circumstances
at the time of the enactment of sec. 61.185 which shows

any intent to do anything more than implement the annex
ation of territory by villages, we would be inclined to the
view that in enacting sec. 61.185 the legislature had no in
tention of granting the power of annexation to towns.
But the provision in sec. 60.18 (12), excluding those

powers "the exercise of which would conflict with the stat
utes relating to towns and town boards" from the powers
which the town meeting might confer upon the town board,
furnishes a stronger basis for such view. This express exclu
sion has been in this statute since its initial enactment in

1883.
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Sec. 59.08, Stats., in setting forth the special powers of
the county board, in subsec. (1) contains the power to:

"(1) Set off, organize, vacate and change the boundaries
of the towns in their respective counties, designate and
give names thereto^ fix the time and place of holding the
first town meeting therein, and make all necessary orders
for the preservation of the records and papers of any town
which may be vacated * *

While not precisely in the same language, this provision
has been in the statutes almost verbatim since at least 1878.

Quite clearly this language in sec. 59.08 (1) gives to the
county board power to change the boundaries of towns
which would, of course, include both annexation and detach
ment of territory from a town. Thus, if the town board
were to have power to annex and detach territory at the
same time that the county board has such power under sec.
59.08 (1), there would be a conflict of power and the exer
cise thereof. Were they both exercisable at the same time
this would be true because they were concurrent powers.
But, the provision in sec. 60.18 (12) is that the powers
which may be given thereunder are those which would not
conflict "with the statutes relating to towns and town
boards." Clearly sec. 59.08 (1) is a statute which relates to
towns.

In Gertz v. Vaughn, (1916) 163 Wis. 557, 158 N. W. 298,
the court said at p. 566:

"* * * If the powers enumerated in sees. 905 and 906 are
exercised they conflict with the powers conferred upon
towns, and the powers enumerated in sees. 905 and 906 are
therefore not conferred upon towns by the adoption of a
resolution under sub. (13), sec. 776, Stats. * * *"

The suggestion is made that the use of the words "powers
conferred upon towns," in this opinion indicates that the
court meant to infer that the only powers of village boards
which could not be conferred upon town boards were pow
ers, the exercise of which would conflict with statutes con
ferring power upon towns or town boards. This language
of the court must be read, however, in light of the issues
there involved. The court was concerned only with the ques
tion of whether the power there sought to be exercised
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by the town board conflicted with a specific statute con
ferring power upon the electors of the town and it did not
have to consider whether the restrictive language in sec.
60.18 (12) (then sec. 776) was to be confined to statutes
conferring powers upon towns and town boards rather than
"statutes relating to towns and town boards."
The court said in that case (p. 566):

"The question is not whether a town board can exercise
a part of the powers enumerated in such a way that there
would be no conflict in a particular instance. The question
is, Do the powers, if exercised, conflict? If they do, then the
power is not conferred either in whole or in part."

This quoted language is a more accurate statement of the
general approach to be followed in the determination of
whether some specific power conferred upon village boards
conflicts with the statutes relating to towns and town
boards.

While sec. 59.08 (1) is a statute conferring power upon
county boards, it certainly "relates" to towns. The exercise
of that power by the county board would clearly conflict
with the exercise of the power of annexation or detach
ment by a town board or by the town itself as a municipal
ity. If the two powers were to be concurrently operative,
a town, acting under sec. 62.07 (1), might annex a part
of a neighboring town and then the following day or at any
time shortly thereafter, or even much later, the county
board acting under sec. 59.08 (1) might take the same ter
ritory and put it back in the original town or annex it to
some other town.

In our opinion, the words "statutes relating to towns and
town boards" in sec. 60.18 (12) are definite and encompass
any statute dealing with towns or town boards and are not
to be so limited as to include only such statutes as confer
powers upon towns or town boards. Applying this meaning
to these words, it is clear that power conferred by sec.
59.08 (1) relates to towns, and any attempt by a town
board to annex or detach territory pursuant to sec. 62.07
would clearly conflict therewith. Sec. 59.08 (1) gives the
power to change boundaries of towns to the county boards.
Any statute giving power to the towns to do the same thing
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necessarily confiicts with the grant of power to the county
boards in sec. 59.08 (1).

Several other considerations have presented themselves
in the course of attempting to resolve this question, but the
above furnishes sufficient basis for our conclusion that a

town board cannot be authorized under sec. 60.18 (12) to
annex territory to its town pursuant to the provisions of
sec. 62.07.

EWW

HHP

Counties—Board Member—Public Officers—Malfeasance
—Where committee, pursuant to authorization delegated
under sec. 75.35 (2) (d), Stats., sells tax deeded land or
standing timber thereon, the county board retaining no

right to ratify or confirm the sales but merely approving
annual report of committee which does not list individual
sales, sec. 348.28 does not prohibit county board member
who is not a member of the committee from purchasing
land or timber.

November 9, 1951.

Harry E. White,

District Attoimey,
Marinette County.

You have requested an opinion with reference to the fol
lowing facts:
The Marinette county board of supervisors has delegated

to its conservation and land committee the administration

of all matters pertaining to county-owned lands acquired
on tax title, including the power to sell the lands. The power
of the county board to do this is set out in sec. 75.35 (2)
(d). Stats., which provides in part as follows:

"The governing body of any municipality may delegate
its power to manage and sell tax deeded lands to a com
mittee constituted of such personnel and in such manner
and compensated at such rate as such governing body may
by ordinance determine, provided that the compensation
and mileage of county board members serving on such' com-
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mittee shall be limited and restricted as provided in sec
tion 59.06 (2) * * *. Such ordinance shall prescribe the
policy to be followed in the acquisition, management and
sale of tax deeded land and shall prescribe generally the
powers and duties of such committee * * *. Such governing
body may appropriate such sums of money as may be nec
essary to carry out the provisions of this section."

In selling such county-owned tax deeded lands the con

servation and land committee has complied with the require
ments of sec. 75.69, Stats., and has made it a practice of
selling at public auction to the highest bidder. The county
board takes no part in the handling of such sales nor are
the individual sales reported to the board for confirmation
or ratification. The board does approve the annual reports
of the committee which do not itemize individual sales but

merely summarize the year's financial transactions.
You inquire whether under these circumstances a mem

ber of the county board who is not a member of the conser
vation and land committee is prohibited by sec. 348.28,
Stats., from purchasing county-owned lands at such public
auctions at a price exceeding $1,000 in any one year. Ch.
70, Laws 1951, increased the former figure of $300 to
$1,000, effective April 18, 1951.

Sec. 348.28, among other things, prohibits public officers,
agents or clerks from acquiring any pecuniary interest in
any purchase or sale of any personal or real property, or
in any contract, proposal or bid in relation thereto, or in
any tax sale, tax title, bill of sale, or deed "made by, to
or with him in his official capacity or employment, or in
any public or official service." A criminal penalty is pro
vided and any contract made in violation of the statute is
declared to be absolutely null and void. The statute provides
certain exceptions, including "any contract, not exceeding
$1,000 in any one year."

Since the county board has no official functions to per
form in connection with sales of county-owned lands, hav
ing delegated that power absolutely to the conservation and
land committee pursuant to sec. 75.35 (2) (d), it seems
clear that the county board member in question has no offi
cial duties to perform and that the sale is not made "by,
to or with him in his official capacity." The purchase by
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him of such lands for amounts exceeding $1,000 in any one
year is therefore not within the prohibition of the statute.
State V. Bennett, (1934) 218 Wis. 456; 29 0. A. G. 415.
You state further that the conservation and land com

mittee has also been granted authority to sell timber on
county-owned lands and has been acting under that author
ity in making sales of timber stumpage. In this case no
public auctions are held, but sales are based on sealed bids
which cannot be altered after the time announced for the
opening of bids. Notices of such sales are published in a
newspaper well in advance of the tinie set for the opening
of bids and the committee announces in connection with
such advertisement the minimum bid acceptable for each
type of timber. You inquire whether a county board mem
ber who is not a member of the committee may purchase
timber from the county on such sealed bid in an amount
exceeding $1,000 in any one year.
We give no consideration to whether there is compliance

with sees. 28.12 and 28.13, Stats., if the sales of timber are
from county-owned tax deeded lands that were under and
have been withdrawn from the forest crop law, and assume
the same. Nor do we pass upon any question as to whether
the sale of timber from tax deeded lands constitutes a sale
of part of the land so that sec. 75.69, Stats., would be appli
cable, or such sale is in the nature of the sale of crops that
might be deemed within the delegated "management" au
thorized by sec. 75.35 (2) (d). Stats. Whatever may be the
case, it is our opinion that, for the reasons mentioned in
answer to your first question, sec. 348.28, Stats., does not
apply to purchase of such timber by a county board mem
ber who is not a member of the committee, when the sale is
conducted in the manner you state.
WAP

HHP
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Constitutional Law — Taxation — Exemption — Taylor
Orphan Asylum—The tax exemption given to Taylor Or
phan Asylum by sec. 5, eh. 340, P. & L. Laws 1867, is invalid
under sec. 1, art. VIII, Wis. Const., because it accords a
greater exemption than is accorded to other institutions
of the same class by sec. 70.11 (4), Stats. 1949.

November 9, 1951.

H. W. Harder,

Commissioner of Taxation.

You have asked whether the real property of the Taylor
Orphan Asylum in excess of the 10 acres provided in sec.
70.11 (4), Stats., is subject to real estate taxes under sec.
70.01 in view of the following provision in the special char
ter of the asylum, granted by ch. 340, P. & L. Laws 1867:

"Sec. 5. The lands and all property of every name at any
time owned by this corporation, shall not be subject to as
sessment and taxation, and shall be exempt therefrom."

Sec. 70.11 (4), Stats. 1949, grants exemption from gen
eral property. taxes to property "owned and used exclu
sively by * * * religious, educational or benevolent associ
ations * * * but not exceeding 10 acres of land necessary
for location and convenience of buildings while such prop
erty is not used for profit."
The above-quoted section of the asylum's charter has

not been expressly amended, and we find no evidence of a
legislative intent to amend the charter in any of the gen
eral tax exemption statutes passed since 1867. Conse
quently, the special tax exemption granted in the charter
is controlling if it is valid.

Sec. 1, art. VIII, of the state constitution provides:

"The rule of taxation shall be uniform but the legislature
may empower cities, villages or towns to collect and return
taxes on real estate located therein by optional methods.
Taxes shall be levied upon such property with such classi
fications as to forests and minerals including or separate
or severed from the land, as the legislature shall prescribe.
Taxes may also be imposed on incomes, privileges and occu
pations, which taxes may be graduated and progressive,
and reasonable exemptions may be provided."
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The rule of uniformity is applicable to tax exemptions as
well as to tax rates. Lamasco Realty Co. v. Milwaukee,
(1943) 242 Wis. 357, 8 N. W. 2d 372, 865; and Laivrence
University v. Outagamie County, (1912) 150 Wis. 244,
136 N. W. 619. Therefore, the particular exemption here
involved must be tested in light of the constitutional re
quirement of uniformity as interpreted by our supreme
court.

First of all, it should be noted that the fact that this spe
cial charter has never been the subject of litigation during
its 84-year existence is of no moment in determining the
validity of the exemption, since a long period of acquies
cence not participated in by the judicial branch will not
legalize an unconstitutional act. Latvrence University v.
Outagamie County, supra.
The requirements of the rule of uniformity are consid

ered in the Lawrence University case. It involved the valid
ity of ch. 116, Laws 1901, by which the legislature
attempted to amend the university's charter, issued in 1847,
so as to grant to the corporation a more liberal tax exemp
tion than was accorded to other similar institutions under
the general statute, sec. 1038, R. S. 1898. In holding this
1901 act invalid the court said, at p. 249:

"When we are presented with a case in which the exemp
tion is arbitrary and in which other persons of the same
class ovTiing property of the same general description are
awarded exemptions of a lesser amount, the situation is
one in which the rule of uniformity is violated. It is im
possible under the most liberal rule of classification to sus
tain it as a classification, because the class is already made
and the situation is one in which a different amount of ex
emptions is allowed to one person of the class than to others
of the same class. * * *"

Numerous private and local laws and general laws ex
empting from taxation certain property of specifically des
ignated corporations were cited to the court in support of
the assertion that the legislature long had construed sec. 1,
art. VIII, so as to permit arbitrary tax exemptions. In dis
cussing one of the cited acts the court said, at p. 251:

"* * * If there were no other members of that class, or
if property used for the purposes of the Hesperian Society
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constituted a class; or, in other words, was unique and dis
tinct in its uses or purposes from any other property in
the state of Wisconsin, the act would be of undoubted valid
ity and no precedent for the interpretation sought to be
placed by appellant upon the section of the constitution in
question."

At page 252 the court said further:

"* * * Many of the acts mentioned were passed at a time
when the corporations or associations whose property was
exempted were the first or only one of that kind existing
in the state, and before the state legislature had by general
act classified exemptions from taxation so as to bring such
corporation or association into a class. Those instances cited
which show a clear violation on the part of the legislature
of sec. 1 of art. VIII of the state constitution, going to
destroy the requirement of uniformity by arbitrary exemp
tions, prove too much."

The requirements of a valid classification were also dis
cussed at some length in Johnson v. Milwaukee, (1894) 88
Wis. 383, 390 et seq,, 60 N. W. 270. Briefly, these require
ments are: (1) The classification must be based upon sub
stantial distinctions which make one class really different
from another; (2) the classification must be geimane to
the purpose of the law; (3) the classification must not be
such as to preclude additions to it; and (4) the law must
apply equally to all members of the class.

Whatever may have been the factual situation in 1867
when the legislature granted the special charter to the
Taylor Orphan Asylum, we know of no circumstances exist
ing today which would warrant placing the asylum in a clas
sification for tax purposes separate and apart from other
charitable corporations engaged in operating orphanages.
The legislature many years ago by general act created a
class of institutions, each of which was allowed 10 acres
of land exempt from property taxation. Ch. 130, Gen. Laws
1868, exempted:

"3d. Personal property owned by any religious, scientific,
literary or benevolent association, used exclusively for the
purposes of such association, and the real property neces
sary for the location and convenience of the buildings of
such association and embracing the same, not exceeding ten
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acres, if not leased or otherwise used for pecuniary profit.
The occasional leasing of such building for schools, public
lectures or concerts shall not render it liable to taxation."

The 1868 classification and the lO-acre exemption, so
far as here concerned, have been continued in substantially
identical form down to the present time and are now em
bodied in sec. 70.11 (4), Stats. 1949. In the absence of any
indication that the property of the Taylor Orphan Asylum
is of such different character or is used so differently as
to warrant creating a special class for that property, it
seems obvious that the classification adopted by the legis
lature in 1867 can no longer be sustained, especially since
the legislature now has adopted a general class to which
the Taylor asylum apparently belongs and to which general
class a lesser exemption is accorded than has been accorded
to the Taylor asylum. In other words, the attempt to con
tinue a special class for the Taylor asylum only, violates
all four of the rules of valid classification.

It is our conclusion that sec. 5 of ch. 340, P. & L. Laws
1867, is invalid insofar as it attempts to grant to the Taylor
Orphan Asylum any broader exemption than is accorded
to other similar institutions under sec. 70.11 (4), Stats.
1949.

EWW

HHP

Public Welfare Department—Powers—Wisconsin School
for Boys—The state department of public welfare has no
authority under sec. 46.03 or any other existing statute to
remove the Wisconsin school for boys from its established
site without further legislative action.

November 13, 1951.

John W. Tramburg, Director,
State Department of Public Welfare.

You have asked whether the state department of public
welfare may, without further legislative authorization, re
move the Wisconsin school for boys from its present site
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at Waukesha to the grounds of the Wisconsin school for
girls near Oregon.
The limitations on the authority of an administrative

agency of the state are defined by the supreme court in
American Brass Co. v. State Board of Health, (1944) 245
Wis. 440, 448 as follows:

"* * * No proposition 9f law is better established than
that administrative agencies have only such powers as are
expressly granted to them or necessarily implied and any
power sought to be exercised must be found within the four
corners of the statute under which the agency proceeds.
Monroe y. Railroad Comm. (1919) 170 Wis. 180, 174 N. W.
450; Wisconsin Telephone Co. v. Public Service Comm.
(1939) 232 Wis. 274, 287 N. W. 122, 287 N. W. 593."

Acts attempted, or contracts entered, in excess of the
powers of an administrative agency are void. State v. Mills,
(1882) 55 Wis. 229; Clas v. State, (1928) 196 Wis. 430.

Sec. 46.03 of the statutes, entitled "Department, powers
and duties," contains the following pertinent provisions:

"The department shall:
"(1) Institutions Governed. Maintain and govern * * *

the Wisconsin school for boys, the Wisconsin school for
girls * * *.
"(2) Supervision over Property. Supervise, manage,

preserve and care for the buildings, grounds and other
property pertaining to said institutions, and promote the
objects for which they are established.
"(3) Trustee Duty. Take and hold in trust * * * all

property transferred to the state to be applied to any speci
fied purpose, use or benefit pertaining to any of the insti
tutions under its control * * * and apply the same in accord
ance with the trust * * *.

4: 4:

"(6) Corrections. * * *
"(e) Examine all * * * places of juvenile detention * * *

and examine the condition of buildings and grounds and
other property connected with any such institution and all
matters relating to its management."

In the provision relating to the functions of the board
contained in sec. 46.013 it is provided:

" (1) * * * The board may inquire into any matter affect
ing social welfare and hold hearings and subpoena wit-
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nesses and make recommendations to the appropriate agen
cies, public or private, thereon."

We have found it unnecessary to examine the title to the
property on which the boys' school is located, because it
would make no difference in the result here reached. If the

property is held by the department, it would still be subject
to any trusts attaching to it; and neither the status of the
property nor the powers of the board would differ in a
case in which the title ran to the department from a case

where it ran to the state. As the court said in Milwaukee v.

McGregor, (1909) 140 Wis. 35, 37:

"* * * The fact that the board is made a state agency
to take and hold title to property for state purposes does
not cut any figure in the matter. The building is not de
signed to be, in any proper sense, the property of the board,
except as representing the state."

We have been unable to find in the statutes any express

authorization for the board to move one of the institutions

in its charge from its existing site. Neither do we find any
provision which necessarily implies such authority. The
department is authorized to "maintain and govern" the in
stitutions and to "supervise, manage, preserve and care for
the buildings, grounds and other property pertaining to
said institutions." The terminology above quoted would

seem to negate an intent to confer authority to remove
buildings from the grounds on which they are located.
Neither of the terms "maintain" or "govern," standing
alone, necessarily implies power to remove. Indeed, the
term "maintain" implies the contrary. "Govern" is defined
in Webster's New International Dictionary, 2d Ed., as:

"1. To direct and control the actions or conduct of, either
by established laws or by arbitrary will.
"2. Hence, to control or direct the action, conduct, or

operation of; to regulate; influence; restrain; administer."

'Maintain" is defined in the same dictionary:

'2. To continue or persevere in or with; to carry on;
« *

'3. To keep possession of; not to surrender or relinquish.
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"4. To hold or keep in any particular state or condition,
esp. in a state of efficiency or validity; to support, sustain,
or uphold; to keep up; not to suffer to fail or decline; * *

The term "maintain" is ordinarily not regarded as broad
enough to include the establishment or construction of
something new, but pertains rather to continuance of some
thing already in existence. People v. Devine Realty Triist,
(1937) 366 111. 418, 9 N. E. 2d 251, 254; State v. Wilder,
(1906) 200 Mo. 97, 98 S. W. 465, 467; Madeley v. T^-ustees
of Conroe L School Dist, (1939) 130 S. W. 2d 929. That the
term involves something different from establishment or

construction seems to be tacitly recognized in Maxcy v.
Oshkosh, (1910) 144 Wis. 238, 251.

As you have pointed out in the memorandum attached
to your inquiry, the Wisconsin school for boys was estab
lished and its location chosen by the legislature; and the
authority of the department under subsec. (1) of sec. 46.03
is limited to governing and maintaining the institution as
so established. Under subsec. (2), the department is obli
gated to "preserve" the buildings and grounds pertaining
to the institution, "and promote the objects for which they

are established."

You have pointed out that the boys' school was originally
established as the "House of Refuge" by eh. 88, Laws 1857,
which reads in part:

"§ 1. The Governor of the State of Wisconsin shall ap
point three Commissioners for the purpose of selecting a
suitable site on which to erect a House of Refuge for juve
nile delinquents, and the said Commissioners shall within
eight weeks from the time of their appointment proceed to
examine and determine upon the site aforesaid; Provided,
That it shall be located where the citizens shall contribute
the largest sum towards the erection of the same; in deter
mining such location the said Commissioners shall take
into consideration any propositions which may be made to
them, and of the performance of which they shall have sat
isfactory assurance to give to the State; the lands neces
sary for the site of said House of Refuge, or any materials
or money to aid in the erection thereof, and any bond or
other obligation executed to the people of this State and
delivered to said Commissioners, to secure any such site,
materials or money for the purpose aforesaid, shall be valid
and binding upon the parties executing the same."
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Ch. 73, Laws 1859, and ch. 10, Laws 1871, changed the
name of the institution to the "State Reform School" and

then to the "Wiscdnsin Industrial School for Boys." Both
laws referred to the institution as being located at Wau-
kesha. It is apparent from such history that the legislature
regarded the site of the institution as a consideration so
important as to call for legislative rather than adminis
trative determination. Although ch. 88, Laws 1857, and
ch. 78, Laws 1859, were repealed by the general recodifica-
tion in ch. 614, Laws 1919, and although the provisions of
ch. 10, Laws 1871, as incorporated into sec. 48.14, omitted
specific reference to this site, those circumstances are prob
ably due to the fact that the location was regarded as a
settled matter.

It is also possible that in the acquisition of the site under
ch. 88, Laws 1857, conveyances were made subject to a
pubhc trust, such as is discussed in Maxcy v. Oshkosh,
supra, which could not now be repudiated without disad
vantageous consequences. It is not necessary to go into that
question here because of the conclusion reached, but the
complications which might arise by reason of a change in
use of the property furnish further support for the conclu
sion that the legislature did not intend to relinquish control
over the site of the institution.^

You have referred to the fact that present statutes
referring to the Wisconsin school for boys do not specify its
site, and point out sec. 20.178 (8) (as created by ch. 711,
Laws 1951), relating to appropriations from the post-war
construction and improvement fund as an example. Sec.
20.178 (2), however, does refer to the "Waukesha school
for boys."
BL
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Public Assistance—Disclosure of Public Assistance Infor
mation—^It is unlawful under sec. 49.53, Stats., to permit
public inspection or publication of names of recipients of
old-age assistance, aid to dependent children, aid to the
blind, and aid to totally and permanently disabled persons,
irrespective of the enactment of sec. 618 of the federal Rev
enue Act of 1951.

November 14, 1951.

John W. TRAMburg, Director,
State Department of Public Welfare.

You ask a number of questions relating to the effect upon
records of old-age assistance, aid to dependent children, aid
to the blind, and aid to permanently and totally disabled
persons, of sec. 618 of the federal Revenue Act of 1951
(HR-4478), which provides:

"No State or any agency or political subdivision thereof
shall be deprived of any grant-in-aid or other payment to
which it otherwise is or has become entitled pursuant to
title I, IV, X, or XIV of the Social Security Act, as
amended, by reason of the enactment or enforcement by
such State of any legislation prescribing any conditions
under which public access may be had to records of the
disbursement of any such funds or payments within such
State, if such legislation prohibits the use of any list or
names obtained through such access to such records for
commercial or political purposes."

Your questions follow, with an answer and discussion of
each:

1. Does sec. 49.53, Wis. Stats., as it presently exists,
permit public inspection or the publication of "pay rolls"
containing names, addresses, and amounts of each indi
vidual recipient's monthly grant of old-age assistance, aid
to dependent children, aid to the blind, and aid to totally
and permanently disabled persons?

Sec. 49.53 reads:

"The use or disclosure of information concerning appli-.
cants and recipients for any purpose not connected with the
administration of aid to dependent children, aid to the blind,
old-age assistance and aid to totally and permanently dis
abled persons is prohibited. The department shall in con-
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formity with the federal social security act and rules or
regulations made pursuant thereto adopt rules and regu
lations restricting the use and disclosure of information
concerning such applicants and recipients to become effec
tive upon publication in the official state paper, and copies
thereof shall be filed with the secretary of state and county
clerks. Any person violating this section or any rule or
regulation promulgated hereimder shall be punished by a
fine of not less than $25 nor more than $500 or by imprison
ment not less than 10 days nor more than one year, or by
both fine and imprisonment."

The opinion was given in 36 0. A. G. 409 that the above
provision prohibits making available to a private agency a
list of blind persons residing in this state. The opinion in
39 0. A. G. 205 is to the effect that it prohibits giving to
county board membei-s lists of persons in the county receiv
ing aid, or any information as to amounts and types of aid
received, at least in the absence of an unusual situation
under which disclosure of such information could be said to
be for a purpose "connected with the administration of aid."
Public inspection and publication of lists would be far more
extensive than the disclosures in question in the cited
opinions.

The statute evinces a clear policy against permitting pub
lic-inspection or publication of names of recipients and
amounts of aid granted to each, and the prohibition is im
plemented by provision for fine and imprisonment.

2. Can present Rule 10 PA be interpreted or amended
by the state board of public welfare so as to permit public
inspection or the publication of such "pay rolls" without
being in conflict with sec. 49.53?
The answer is "No."

Rule 10 PA was considered and quoted in part in 38
0. A. G. 251, and the opinion was there given that the
department of public welfare could not lawfully include
the names and addresses of adult blind persons aided, when
reporting to the legislature its accomplishments and ex
penditures in providing places of employment for the adult
blind. If such restricted disclosura is prohibited under the
rule, it follows with greater force that general publication
is not permissible.
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The rule could be effectively amended only within the
scope of the department's statutory authority. As stated in
42 Am. Jur. 428:

"* * * The statute which is being administered may not
be altered or added to by the exercise of a power to make
regulations thereunder. A rule which is broader than the
statute empowering the making of rules cannot be sus
tained. Administrative authorities must strictly adhere to
the standards, policies, and limitations provided in the stat
utes vesting power in them. Regulations are valid only as
subordinate rules and when found to be within the frame
work of the policy which the legislature has sufficiently
defined. » »

Sec. 49.53 authorizes the department only to make rules
"restricting" the use and disclosure of information, not to
permit it.
8. If recipients are identified by public inspection or

publication of such "pay rolls," might this not afford access
to lists or names for commercial or political purposes, so
as to jeopardize receipt of federal funds under the federal
Revenue Act of 1951 ?

Since we have given the opinion that permitting public
inspection and publication of "pay rolls," containing in
formation about recipients of social security aids is unlaw
ful under Wisconsin statutes, consideration of this question
is probably academic.

It should be noted, however, that the condition of sec.
618 of the Revenue Act of 1951 is that the state legislation
must prohibit "the use of any list or names obtained
through such access to such records for commercial or polit
ical purposes." It was apparently a recognition by congress
that public access to information might result in improper
uses, which induced it to impose the condition that the
state legislation should prohibit such use.

4. Is the present Wisconsin law so encompassing on the
confidentiality of records of these forms of aid as to require
an act of the legislature to permit public inspection or pub
lication of such "pay rolls"?

It follows from the foregoing discussion that this ques
tion must be answered in the affirmative.

BL
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Taxation—Exemption—Law Library—Law library used
by a lawyer in his law practice is not exempted from prop
erty taxes by sec. 70.111 (1), Stats. 1949.

November 14, 1951

Herbert W. Johnson,

District Attorney,
Door County.

You have asked whether a lawyer's law library kept in
his office and used by him in his law practice is exempt
from personal property taxation under sec. 70.111 (1),
Stats. 1949.

For many years prior to 1949, sec. 70.11 (11), Stats.,
so far as here material, provided:

"70.11 (11) Wearing apparel, personal ornaments and
jewelry habitually worn not exceeding in value seven hun
dred fifty dollars, family portraits, private libraries, not
exceeding in value two hundred dollars, kitchen and other
household furniture and furnishings, one piano, radio or
phonographs, organ or melodeon and other musical instru
ments, and also growing crops including nursery stock and
trees growing for sale as such, including ginseng and other
medicinal plants."

This former statute was construed by the Wisconsin
tax commission in a ruling issued March 1,1929, as exempt
ing law libraries of attorneys to the extent of $200 in value.
However, ch. 63, Laws 1949, completely revamped the

general tax exemption provisions by repealing former sec.
70.11 and creating new sees. 70.11 and 70.111. So far as
here material, sec. 70.111 so created provides:

"70.111 The property described in this section is ex
empted from general property taxes:
"(1) Jewelry, Household Furnishings and Apparel.

Personal ornaments and jewelry (including a watch) (not
exceeding in value $750), family portraits, private libraries
(not exceeding in value $200), musical instruments (not
exceeding in value $100), household furniture and furnish
ings, apparel, one bicycle, and one firearm if such items
are kept for personal use by the owner."

The bill which became said ch. 63, Laws 1949, was pro
posed by the legislative council and had as its basic prin-
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ciple the granting of exemption on the basis of the purpose
or use to which property is put. The essential change made
in what is now sec. 70.111 (1) was the addition of the lim
iting clause, "if such items are kept for personal use by the
owner," conforming to that pattern.
The term "personal use" is subject to a number of mean

ings and must be construed in light of the context in which
it is used. There is applicable the rule that statutes grant
ing tax exemptions are construed strictly against him who
asserts the benefit thereof and any doubts are to be resolved
against him. Comet Co. v. Dept. of Taxation, (1943) 243
Wis. 117, 9 N. W. 2d 620, Albion v. Trask, (1950) 256 Wis.
485, 41 N. W. 2d 627.
In 28 0. A. G. 302, it was held that a chicken hatchery

used primarily for "commercial" purposes as distinguished
from the farming operations of the owner was not included
within the exemption accorded to "farm * * * machinery
implements and tools, actually used in the operation of
any farm" by sec. 70.11 (12) (a). Stats. 1937.
In 39 0. A. G. 411, it was held that this same exemption

accorded "farm * * * machinery * * * actually used in the
operation of any farm" did not include farm machinery
owned by a corporation and used for commercial work upon
the farms of other persons.
The words, "all articles of household and personal use,

ornament or adornment to me belonging," as used in the
will of the widow of an artist, have been held not to include
drawings and illustrations by the decedent's husband which
had been used by him for professional purposes and not
to decorate the decedent's home. In re Smedley's Estate,
(1947) 69 N. Y. S. 2d 542.
In another New York case, Whitney v. Whitney, (1892)

18 N. Y. S. 3, 63 Hun. 77, in construing the phrase "per
sonal necessities" as used in a testamentary trust, the
court said:

"The words 'personal necessities' obviously were not used
in the sense of being synon3rmous with 'individual neces
sities' but in the sense, and to convey the idea, that the
property should be used for the support and maintenance
of Charles and his family, if he should have one, rather
than to permit the use of it in business or for other specu
lative purposes."



432 Opinions of the Attorney General

The word "personal" is used in this statute in the same
sense as in the term "personal effects" which does not in
clude business or professional equipment or property. It is
obvious that the law library of a lawyer is kept for his pro
fessional, as distinguished from a personal, use.
The words "personal effects" generally include such tan

gible property as is worn or carried about the person. They
are used to designate articles associated with the person,
as property having more or less intimate relationship to
the person of the possessor. Mathis v. Catisey, 172 Ga. 868,
159 S. E. 240; Ettlinger v. Importers' & Exporters' Im. Co.,
247 N. Y, S. 260, 138 Misc. 743. "Personal effects" do not

include office furniture. In Re Ginnever's Estate, 69 N. Y. S.
2d 452.

Wherever the words "personal effects" are used in a will,
they usually include only things ejusdem generis with the
particular terms mentioned. In Re Kordes' Will, 82 N. Y. S.
2d 499, 192 Misc. 626. The words "personal effects" have
been defined as effects of a personal character; especially,
as used in wills, tariff laws, and the like, such property
especially appertaining to one's person; the term may be

restricted by words of narrower import to things ejusdem
generis, or where not restricted as in a residuary legacy,
may include all articles not employed in one's business.
Carr v. Railton, 66 R. I. 225, 18 A. 2d 646.

All of the other items exempted by sec. 70.111 (1) are
associated with household or personal use by the owner
as distinguished from a use by him for business or pro
fessional pursuits. The rule of ejusdem generis requires
that the libraries exempted be of the same character or
nature as these other items.

Furthermore, the limiting clause added by the 1949
amendment applies to all of the items enumerated in subsec.

(1) of sec. 70.111. To be given effect, that clause must refer
to personal, as distinguished from business, use. For ex
ample, personal ornaments and jewelry (including a watch)
(not exceeding in value $750), one bicycle and one firearm,
are exempt from taxation "if such items are kept for
personal use by the owner." The provision could not be con
strued as covering a single watch kept by a watchmaker
for display purposes in his shop or a single firearm kept
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for display in an inn or for sale in a sporting goods store.
Any such construction would indeed render the limiting
clause meaningless.
In view of the foregoing, giving the words "private

libraries" a narrow construction as covering only libraries
that are strictly personal in character and use, such as those
in a private home for family use, and not those kept and
used for business or professional use, is in accord with
the plain intent of the restriction clause at the end of the
subsection. It is therefore my opinion that the law library
of a lawyer is not a "private library" within the exemption
provision in sec. 70.111 (1).
EWW

HHP

Schools and School Districts—County School Committee
—Public Officers—Compatibility—Membership on county
school committee is not incompatible with employment as
a bus operator by a school district in the county, but if
more than $1,000 is involved in any year, sec. 348.28, Stats.,
prohibits such employment.

November 15, 1951.

Forest W. Rood,

Distnct Attorney,

Oneida County.

You have asked whether membership on the county
school committee is incompatible with being a school bus
operator employed by a school district within the county.
You point out that under sec. 40.303 (4), Stats., the duties
of the county school committee include, in para, (d), the
determination of "the amount to be allowed in excess of
the established maximum on claims for transportation of
nonresident high school students as provided in section
40.84 (10)" and, in para, (e), the approval of "all school
bus routes established by the several school districts of
the county."
There is no express statutory prohibition against a per

son being employed as an operator of a school bus by a
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school district at the same time that he is a member of the
county school committee. Consequently, if there is any
incompatibility, it must be determined by the common law
rule. Among the tests for determining incompatibility is
whether the' duties of the two functions are conflicting or
inconsistent in any manner.
A member of the county school committee may, in approv

ing or disapproving school bus routes, be deciding questions
which have a direct influence upon his own income as a bus
operator employed by a school district within the county.
Likewise, as a member of the county school committee, he
may exercise an indirect but nevertheless considerable influ
ence on his income from his school bus operations if the
county school committee is requested to approve transpor
tation claims in excess of the established maximum. This
latter influence would not be direct, for the county school
committee does not supervise the contracts of employment
of school bus operators, but quite obviously it would be to
a school bus operator's interest to have amounts in excess
of the established maximum approved. Thus in at least two
circumstances the duties of a county school committee mem
ber and of a school bus operator employed by a school dis
trict within the same county may be in conflict.

There have been innumerable opinions of this office con
cerning incompatibility of various public offices. Almost
any volume contains several opinions on the subject. But
none deals with whether the rule of incompatibility applies
as between holding a public office and at the same time a
position of public emplojmient which does not constitute
a public office. Nor do we find any Wisconsin case on the
point.
These opinions are all grounded upon the general propo

sition that it is contrary to the policy of the law that the
same individual shall undertake to perform inconsistent
and incompatible duties. This is the foundation of the deci
sions in State v. Jones, (1907) 130 Wis. 572,110 N. W. 431,
and State ex rel. Johnson v. Nye, (1912) 148 Wis. 659, 135
N. W. 126. But those cases both involved the situation
where there were two public offices.
It would seem that it would be most logical to apply the

rule to situations of both types since the public interest
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upon which the rule is grounded—namely, that one person
should not simultaneously occupy two public positions in
which he may be called upon to exercise discretion in mat
ters affecting his personal interest—is equally served in
one as in the other. But, the authorities in other jurisdic
tions are that the common law rule as to compatibility is
restricted to situations involving two public offices and is
not applicable to cases involving a public office and a posi
tion of public employment which does not constitute a pub
lic office. It is said in 46 C. J. 948, Officers § 46: "The ques
tion of incompatibility does not arise when one of the posi
tions is an office and the other is merely an employment."
In 67 C. J. S. 136, Officers § 23, the statement is: "It has
been held that the question of incompatibility does not arise
when one of the positions is an office and the other is
merely an employment."
That this is the law in Wisconsin is indicated by the

provisions in sec. 348.28, Stats. Subsec. (1) thereof which
makes it a criminal offense for any officer, agent or clerk
of the state or of any county, etc. (which would include a
member of a county school committee) to "have, reserve
or acquire any pecuniary interest, directly or indirectly,
present or prospective, absolute or conditional, in any way
or manner, * * * in any contract, proposal or bid in relation
to the same, or in relation to any public service * * made
by, to or with him in his official capacity or emplojmaent,
or in any public or official service." Subsec. (2), however,
provides that this "shall not apply ♦ * * to any contract,
not exceeding $1,000 in any one year." (This amount was
increased from $300 to $1,000 by ch. 70, sec. 3, Laws 1951.)
Subsec. (3) provides that any contract in violation of the
foregoing is void and unenforceable. The obvious effect
of the exclusion provision in subsec. (2) is that if the
contract is for less than the $1,000 in any one year, then
it is not prohibited and is perfectly regular.

Based on the above, it is our opinion that the office of
county school committee member is not incompatible with
employment as a school bus operator by a school district
within the same county, but that if the monetary considera
tion involved exceeds the statutory limit of $1,000 in any
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one year, then sec. 348.28, Stats., prohibits one who is a
member of such a committee from such employment and
renders the contract void.

EWW

HHP

Schools and School Districts—County School Committee
—Plan filed under sec. 40.303 (4) (a). Stats., which could
not be put into operation under existing statutes constitutes
no plan at all and does not meet the requirements of said
section.

November 20, 1951.

Charles J. Drury,
District Attorney,

Columbia County.

In November 1950 the Columbia county school commit
tee, purporting to comply with the requirements of sec.
40.303 (4) (a), Stats. 1949, submitted to the state superin
tendent ol" public instruction a bound mimeographed report
entitled "Report No. II. Proposed District Reorganization
Plan for Columbia County."

Sec. 40.303 (4) (a), so far as material, provides:

"(4) Duties op committee. The county school commit
tee shall:
"(a) In counties in which a city of the first class is lo

cated, on or before July 1, 1953, and in all other counties
on or before July 1, 1951, file with the superintendent of
public instruction a plan for the development of the edu
cational system of the county. The plan shall provide a
comprehensive program of improved educational opportu
nity for the school children of the county and shall provide
for the establishment of substantial administrative dis
tricts covering grades from kindergarten or first through
twelfth which may be the pattern for the future develop
ment of the educational system of the county. * * * jf the
committee shall fail within such respective times to prepare
and file such plan the committee shall automatically be re
moved from office and it shall be the duty of the county
board within 90 days to elect a new committee with differ
ent personnel who shall immediately succeed the commit-
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tee removed from office, which committee shall prepare
such a plan within one year from the date of its appoint
ment. * * *"

The purported plan did not contain any proposal or plan
to be followed as a pattern in rearranging, reorganizing
or setting up school districts in the county in the future. All
it does is propose an entirely new scheme calling for the
establishment and operation of an intermediate school dis
trict covering the whole county. This intermediate district
would be above and superimposed upon all the school dis
tricts in the county. It would have certain authority and
power over such subordinated local districts.

Clearly such proposed intermediate district plan could
not be used or put into effect under the statutes as they
presently exist. The committee recognized this for the
"plan" contains the following at page 19:

"The Committee wishes to point out that the Intermedi
ate District cannot be tried out under existing legislation.
It will require permissive legislation with separate votes
for urban and rural areas. We will endeavor to secure the
needed legislation."

The "plan for the development of the educational sys
tem of the county" which sec. 40.303 (4) (a) requires is
something that fits into and would be possible under the
existing statutes. That such was the intention of this stat

ute is shown by the language to the effect that the "plan"
required to be submitted "shall provide for the establish
ment of substantial administrative districts covering grades
from kindergarten or first through twelfth which may be
the pattern" for the future. A proposal that could not be
put into effect because it runs counter to existing statutory
provisions could hardly be used as a pattern for future
action. It is thus not a plan that meets the requirement of
this statute.

As the purported "plan" filed in the instant case does
not contain the requisites necessary for a plan that meets
the requirements of sec. 40.303 (4) (a), it is our opinion
that it does not constitute a plan, and the filing thereof is
therefore without legal effect as complying with the pro
visions of said statute. Such being the case, no plan was
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filed by said committee on or before July 1, 1951, and the
automatic removal provisions of sec. 40.303 (4) (a) are
operative.
HHP

Criminal Law—Lotteries—Contest conducted by news
paper in which entrants are required to forecast the results
of 20 football games, including an estimate of the point dif
ferential between the winners and the losers, is a lottery
in violation of sec. 348.01, Stats., and also violates sec.
348.085. Question of what is a game of chance considered.

November 21, 1951.

Thorpe Merriman,
District Attorney,

Jefferson County.

You have requested an opinion with reference to the
legality of a newspaper advertising scheme which operates
as follows: The newspaper publishes 20 advertisements of
local merchants, each of which contains the name of a foot
ball game to be played on the following Saturday, e. g.,
Wisconsin vs. Indiana, Texas Christian vs. Baylor, Minne
sota vs. Iowa, Geneva vs. Slippery Rock, etc. In the center
of the page is an announcement that this is a "pick the
winner" football contest. Readers are invited to submit

their entries by 5 p. m. of the Friday preceding the Satur
day upon which the games are to be played. For each of
the 20 games listed with the advertisements as stated above,
the entrant must select the winner and state his estimate
in points as to the difference in score, e. g., "Wisconsin by
14 points—^i-ather than Wisconsin, 21, opponent, 7." Entries
are judged in the first instance by the number of games
forecast correctly, and secondly, in the event of a tie, by
the closeness of the estimated points to the actual result.
You state that the editor of the newspaper claims to have

advice of counsel that such a contest is legal. Apparently
there is no dispute that the elements of prize and consid
eration necessary to constitute the scheme a lottery are
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present, but it is claimed that the third necessary element,
chance, is absent. This opinion will be limited, therefore,
to a discussion of the question of whether chance is present.

It is claimed that the contest is "largely a matter of skill
in studying reports of the ball games and teams and form
ing a judgment as to the results of forthcoming games."
It is said that some participants spend 6 to 8 hours a week
in preparing their entries. So it is claimed that the game
is one of skill and not of chance. Because this contention is

founded upon a common misconception of what the law
regards as "chance" it seems desirable to discuss that ques
tion at considerable length.
In the first place, it must be understood that the fact

that some measure of skill or knowledge on the part of the
participant may affect his ability to win does not take the
game out of the realm of chance. Although the "pure
chance" doctrine appears to prevail in England, the rule
in the United States is different. After stating the English
rule, 34 Am. Jur. 649-650—^Lotteries § 6, states as follows:

"* * * In the United States, however, by what appears
to be the weight of authority at the present day, it is not
necessary that this element of chance be pure chance, but
it may be accompanied by an element of calculation or
even of certainty; it is sufficient if chance is the dominant
or controlling factor. However, the rule that chance must
be the dominant factor is to be taken in the qualitative or
causative sense, rather than the quantitative sense."

The Wisconsin supreme court follows the American rule
that it is sufficient if chance dominates over skill. State v.

Jaskie, (1944) 245 Wis. 398, 403; Milwaukee v. Bums,
(1937) 225 Wis. 296, 302.
As pointed out in American Jurisprudence above quoted,

this test is a qualitative or causative rather than a quanti
tative one. The question is not whether there is more skill
than chance involved, but whether even a little chance may
thwart a great deal of skill. A football game is an athletic
contest, not a game of chance, notwithstanding that a coin
is flipped before the game to determine which team will
defend which goal and which team will kick off. But card
games are games of chance because even a skillful player
ordinarily cannot win unless a winning hand is dealt to



140 Opinions of the Attorney General

him. An honest deal of adequately shuffled cards is, of
course, a matter of pure chance. This proposition^is some
what more fully explained in State ex rel. McKittHck v.
Globe-Democrat Pub. Co., (1937) 341 Mo. 862, 110 S. W.
2d 705, 113 A. L. R. 1104, 1119 as follows:

"* * * In other words, the rule that chance must be the
dominant factor is to be taken in a qualitative or causative
sense rather than in a quantitative sense. This was directly
decided in Coles v. Odhams Press, Ltd., supra, when it was
held the question was not to be determined on the basis of
the mere proportions of skill and chance entering in the
contest as a whole.
"The same thought is reflected in Eastman v. Armstrong-

Byrd Music Co., supra, where it was stated that, if a con
test 'rests upon a determination in whole or in part by
chance,' it is a lottery; and in Commonwealth v. Theatre
Advertising Co., 286 Mass. 405, 410, 190 N. E. 518, 520,
which proceeds on the theory that the true inquiry is
whether chance inheres in the contest, or whether it is
merely incidental; and in Homer v. United States, 147
U. S. 449, 459, 13 S. Ct. 409, 413, 37 L. Ed. 237, where
a scheme for selling bonds was held a lottery because 'the
element of certeinty goes hand in hand with the element
of lot or chance, and the former does not destroy the ex
istence or effect of the latter.' * * *"

So it is not sufficient in the present case to say that a
participant may improve his chances of winning by study
and research. The question is whether after all his calcu
lations, chance in the form of unknown and unpredictable
factors may not upset his reckoning and produce an unfore
seen and unforeseeable result. This is illustrated by a num

ber of cases involving schemes not too widely different
from the football contest here under consideration.

In People ex rel. Ellison v. Lavin, (1904) 179 N. Y. 164,
71 N. E. 753, 1 Ann. Gas. 165, 66 L. R. A. 601, 603-604,
the court held a prize distribution scheme to be a lottery.
Participants were invited to estimate the number of cigars
on which a $3 tax per thousand would be paid during the
month of November, 1903 as shown by the total sales of
stamps by the United States internal revenue department.
Statistics were supplied showing the monthly figures for
the preceding 3 years, to assist the entrants in arriving at



Opinions of the Attorney General 441

their estimates. $142,500 in prizes were offered. The court
stated in part as follows:

"It is not necessary to enter into a very elaborate discus
sion of what constitutes chance. Nearly all people at this
day believe (however inconsistent their conduct at times
may be with such belief) that the laws of nature are uni
form, and that all phenomena or occurrences are the nec
essary effect of antecedent causes operating according to
fixed laws. Tt is strictly and philosophically true in nature
and reason that there is no such thing as chance or acci
dent; it being evident that these words do not signify any
thing really existing, anything that is truly an agent or
cause of any event; but they signify merely men's ignorance
of the real and immediate cause.' But, though nothing oc
curs in the world as a result of chance, the occuiTcnce may
be a matter of chance to the observer from his ignorance
of antecedent causes or of the laws of their operation.
* * * It may be said that an event presents the element of
chance so far as after the exercise of research, investiga
tion, skill, and judgment we are unable to foresee its occur
rence or non-occurrence, or the forms and conditions of its
occurrence.

"* * * 'Pure chance' is defined by Black in his Law Dic
tionary to be 'the entire absence of all means of calculating
results,' and if, to constitute a lottery, it is necessary that
the distribution should be purely by chance, without any
other element affecting the result, as has been held in a
number of jurisdictions [citing cases], then it may be con
ceded that the scheme before us is not a lottery. Our statute,
however, does not provide that the distribution must be
by pure chance, or by chance exclusively, but by chance.
* * * The test of the character of the game is not whether
it contains an element of chance or an element of skill, but.
Which is the dominating element that determines the result
of the game? This is in harmony with the views expressed
in our own decisions, though the exact question has not
been before us. * * *" (Italics supplied.)

The foregoing case is cited with approval in Milwaukee
V. Bmms, (1937) 225 Wis. 296, 302.

In Stevens v. Cincinnati Times-Star Co., (1905) 72 Oh.
St. 112, 73 N. E. 1058, 1060-1061, 106 Am. St. Rep. 586,
the court hold illegal a prize contest in which participants
were invited to estimate the number of votes to be cast for

secretary of state of Ohio at the November, 1902 election.
The court stated in part as follows:
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"* * * 'A lottery/ says the Supreme Court of Michigan
in The People v. Elliott, 74 Mich. 264, 41 N. W. 916, 3
L. R. A. 403, 16 Am. St. Rep. 640, 'is a scheme by which
a result is reached by some action or means taken, and in
which result man's choice or will has no part, nor can
human reason, foresight, sagacity, or design enable him
to know or determine such result until the same has been
accomplished.' However, it should not be concluded that the
term 'lot or chance' implies that if any element of certainty
or skill enters into the scheme it therefore relieves it of ite
character as a lottery or scheme of chance. Chance is some
thing that befalls; the result of unknown or uncertain forces
or conditions. An intelligent definition is given in 6 Cyc.
890, thus: 'Possibility, hazard, risk, or the result or issue
of uncertain and unknown conditions or forces, neither
understandingly brought about by one's act, nor pre-esti-
mated by one's understanding.' This element of chance is
not at all incompatible with the presence of an element of
calculation, or even certainty. * * *
"* * * It would seem not difficult to reach the conclusion

that the project was, in essence and reality, a scheme of
chance. The term 'guess' itself imports uncertainty. It is
at best a conjecture, a random judgment, and a guesser is
one who gives an opinion without means of knowing. It is
true that one acquainted with the results of the elections
of the state in previous years and educated in politics would
have some advantages over one ignorant in those respects,
yet it must be apparent even to a casual observer that the
re^lt would depend upon so many uncertain and wmscer-
tainable causes that the estimate of the most learned would
be, after all, nothing more than a random and undecisive
judgment. In the sense above indicated, there is an element
of skill, possibly certainty, involved, but it is clear that
the controlling, predominating element is mere chance. It
was a chance as to what the total vote would be; it was
equally a chance as to what the guesses of the other guess-
ers would be. * * *" (Italics supplied.)

A most enlightening case on this general subject is State
ex rel. McKittrick v. Globe-Democrat Pub. Co., (1937) 341
Mo. 862, 110 S. W. 2d 705, 113 A. L. R. 1104, quoted above,
which involved a contest in which the participants were
required to select the most appropriate title for each of a
series of cartoons printed in the defendant's newspaper.
The contest was held to be a lottery because in at least 6
instances there were 2 or more titles which were at least

equally appropriate, and in some cases a title considered
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wrong by the judges was actually more appropriate than
the title which they considered correct. After reviewing a
great many cases the court stated as follows at pages 1118-
1119:

"This tedious review of the cases shows the ingenuity
with which efforts have been made to circumvent lottery
laws by devising contests for a consideration which purport
to be and in some degree actually are contests of skill,
although their obvious, intended, and ividely disseminated
avpeal is to chance—to the hope of winning by shreivd and
lucky guessing disproportionately more than the contestant
has put into the enterprise. These schemes have always been
branded as mischievous. Indeed, an oft-quoted statement
from Long v. State, 74 Md. 565, 570, 22 A. 4, 5, 12 L. R. A.
425, 28 Am. St. Rep. 268, is that 'it is very difficult, if not
impossible for the most ingenious and subtle mind to devise
any scheme or plan, short of a gratuitous distribution of
property, which has not been held by the courts of this
country to be in violation of the lottery or gaming laws In
force in the various states of the Union.' Without going
that far, it is safe to say that for the public good such
schemes should be scanned by the courts with a scrutinous
eye." (Italics supplied.)

Another point which must be remembered is that a con
test may be one in which skill is the dominant factor if par
ticipation is limited to persons possessing the necessary
skill, and yet be a game of chance if it is designed to appeal
equally to the unskilled and the skilled.
This doctrine is explained in the following two cases:
In People ex rel. Ellison v. Lavin, (1904) 179 N. Y. 164,

71 N. E. 753, 1 Ann. Cas. 165, 66 L. R. A. 601, 605-606,
quoted above (wliich involved guessing the number of
cigars on which a tax would be paid) the court stated as
follows:

"If we examine the plan of distribution advertised, the
number and character of the persons who were invited to
compete for the distribution, as well as the event by which
the distribution was to be determined, we think it perfectly
clear that the dominating and controlling factor in the
award of the prizes is chance. We well know that in many
lines of trade and business there are experts who are able,
by the possession of information and the exercise of judg
ment, to forecast within limits the output of the products
of the trade. Success in business may depend in no small
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degree on the accuracy of such forecast. So, also, there are
expert statisticians, both in government employ and in
that of private commercial houses, who are known for their
ability to predict the probable yield of the crops that will be
harvested during the current year. If the contest for a prize
was to be had among experts, the award of the prize, despite
the many elements affecting the result, which no one could
foresee, might possibly be held dependent on judgment, and
not on chance. But the competition before us is not at all
of that character. The scheme contemplates over 35,000
competitors. * * * it was not desired to obtain estimates
from those qualified for the work by experience and judg
ment, and thus make it a contest of skill or knowledge; on
the contrary, it was sought to eliminate as far as practicable
the elements of knowledge and judgment, and, by giving
the general statistics of the subject, make the contest as
fair a gamble for the advertiser's customers as possible.
We think the distribution in this case is controlled by chance
within the meaning of the statute, and that, therefore, it
is illegal. * * *"

And in State ex rel. McKittrick v. Globe Democrat Pub.
Co., (1937) 341 Mo. 862, 110 S. W. 2d 705, 113 A. L. R.
1104, 1119-1120, above quoted, the court stated as follows:

"Further, we are convinced the question whether the ele
ment of chance was present must be viewed from the stand
point of the nearly 70,000 persons who entered the con
test in response to the advertising thereof; and that it is
not to be measured by any absolute or technical standards.
As was said in Coles v. Odhams Press, Ltd., supra, 'the
competitor is the person to be considered.' In the instant
case the public was informed that any one might win; that
no special skill, training, or education was required; and
that an opportunity was offered to gain some 'easy money.'
It is true reference to the possibility of children's winning
was omitted from the later advertising, but aside from
that hope was held out to the general public. That being
true, whether chance or skill was the determining factor
in the contest must depend upon the capacity of the general
public—not experts—to solve the problems presented.

<<:fi »

"* * * As was said in People ex rel. Ellison v. Lavin,
supra, if a contest were solely between experts, possibly
elements affecting the result which no one could foresee
might be held dependent upon judgment; but not so when
the contest is unrestricted. What is a matter of chance for
one man may not be for another. And as Mr. Justice Holmes
said in Dillingham v. McLaughlin, 264 U. S. 370, 373, 44
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S. Ct. 362, 868, 68 L. Ed. 742, 'what a man does not know
and cannot find out is chance as to him, and is recognized
as chance by the law.' Obviously, if some abstruse problem
comparable to the Einstein theory were submitted to the
general public in a prize contest on the representation that
no special training or education would be required to solve
it, the contention could not be made, after contestants had
been induced to part with their entrance money, that the
element of chance was absent because there were a few
persons in the world who possessed the learning necessary
to understand it."

With the foregoing principles in mind, it is plain that
the football forecasting contest here under consideration
cannot possibly be regarded as anything but a game of
chance.

Let us belabor the obvious for a moment. It is well known

that newspapers employ sports writers whose business it
is to study the factors bearing upon the probable winners
of sports events of all kinds. During the football season
some of these men undertake to forecast results of games
to be played and publish their forecasts in their newspapers.
If these men, who are experts, succeed in forecasting cor
rectly the winners of 75 per cent of the games they predict
they consider that they have done well. They disagree
among themselves in their predictions. One such writer of
considerable reputation predicted that on October 27, 1951,
Northwestern university would defeat Wisconsin univer
sity by a score of 27 to 7. Another predicted that Wiscon
sin would win by that score. The actual result was that
Wisconsin defeated Northwestern by 41 to 0. Northwestern
had previously won four games while Wisconsin had lost
one, tied one, and won two.
The following week, at approximately 10 p. m. on Fri

day, November 2, a Madison sports writer predicted that
on the following afternoon Wisconsin would defeat Indiana
university by a score of 84 to 7. By the time the game was
played an unexpected, severe snowstorm occurred which
greatly affected the play of both teams. The game was a
scoreless tie until the last minute of play, when Wisconsin
completed a lengthy pass for a touchdown and won the
game 6 to 0. The player who caught the pass had not done
so previously and Wisconsin had had very poor results on
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pass plays earlier in the game. Who could be sufficiently
expert to predict that that particular pass play would be
successful and would determine the result of the game?
In an article in the November, 1951 issue of Reader's

Digest, a monthly periodical of international circulation,
at page 79 there is an article entitled "The Unpredictable
in Football" written by Norman L. Sper, a sports writer of
the Chicago Tribune-New York News Syndicate. The maga
zine asserts that this expert has been forecasting the results
of football games for 20 years with a score of 80 per cent
correct predictions. The article discusses a large number
of factors which affect the results of football games and
which could not possibly be known to the football experts,
to say nothing of the general public. Without discussing
these in detail, it is sufficient to quote the opening two para
graphs of the article:

"There are three general types of people who bet on foot
ball games: the sucker who thinks he knows something and
doesn't; the emotionalist, usually an undergraduate or alum
nus who bets from his heart rather than with his head;
and the professional gambler. Often a professional gambler
becomes a sucker for a smarter one in the same racket.
"All of these people, in my book, should have their heads

examined. Football involves too many variable factors and
too many circumstances that can't be known to bettors.
For instance, predicting a winner by looking at past scores
made against common foes is not reliable, although many
foolish bettors seem to think it is." (Italics supplied.)

Since, as pointed out in the authorities above quoted, the
term "chance" really means man's inability to know accu
rately all the causative factors which will bring about a
future result, it is apparent that there are very few future
events which can be forecast without allowing for the effects
of chance in the form of unforeseen and unforeseeable caus
ative factors. Clearly the forecasting of sports events of
all kinds is to be distinguished from the forecasting of such
things as the movement of the stars and planets or the
result of controlled chemical experiments where all the
causative factors are known in advance. Predicting the out
come of a football game between Geneva and Slippery Rock
is quite a different thing from predicting the occurrence
of an eclipse of the sun. Predicting the outcome of 20 foot-
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ball games and the point differential between the victors
and the losers involves so many unforeseeable variables
that the result of the contest is dependent almost upon pure
chance, and skill has but very little office in determining
the winner of such a contest.

Moreover, it should be pointed out that even if this adver
tising scheme were not a lottery, it nevertheless would be
unlawful under sec. 348.085, Stats., which provides in part
as follows:

"(1) All devices or things whatever, whereby any per
son shall or may be induced to believe that he will or may
receive any money, thing or consideration whatever as the
result, in whole or part, of any contest of skill, speed or
power of endurance of man or beast, are hereby declared
to be gambling devices and to be public nuisances. * * *

<(* *

"(5) Any person, or the officer or agent of any company
or corporation, who shall violate any of the provisions of
this section shall, upon conviction thereof be fined in a sum
not less than one hundred dollars and not exceeding one
thousand dollars, or by imprisonment in the county jail
not exceeding one year."

WAP

Circuit Court—Terms—Failure to open circuit court on
the day fixed by sec. 252.06, Stats., for the beginning of a
term does not result in a lapse or loss of the whole term,
but the new term begins on said date by operation of law.

November 21, 1951.

RAYMOND H. Scott,
District Attorney,

Taylor County.

There was no formal opening of the circuit court for
Taylor county on September 17, 1951, the date set out in
sec. 252.06, Stats., as the beginning of the fall 1951 term.
The late Honorable G. N. Risjord, circuit judge of the 15th
circuit, had died on August 30, 1951 and the Honorable
Lewis J. Charles who was appointed his successor did not
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qualify and take office until October 9, 1951. The conten
tion is made that by reason of the absence of a formal open
ing of the court on said September 17, 1951, the entire 1951
fall term lapsed and circuit judge Charles is, therefore,
without power to hear, try or determine matters in the
circuit court for Taylor county until the new term, which
would begin on the second Monday in February, 1952. You
request an opinion as to whether or not the present circuit
judge, who has been duly appointed and has qualified as a
successor to the late Honorable G. N. Risjord, may pres
ently proceed to hear and determine matters in said court.

It is stated in 15 C. 888 and in 21 C. J. S. 243 that at
common law failure to open court on the day fixed for the
beginning of a new term results in a lapse or loss of the
whole term and that all cases are continued over to the next
term by operation of law. But it is also stated therein that
because of the attendant inconvenience, many states have
dealt with the problem by special legislation and abrogated
this common-law rule. It appears to us that Wisconsin is
one of those states.

For many years, there was sec. 256.11, (old numbering
2573) which last appears in the 1937 Wisconsin statutes,
providing as follows:

"Whenever it shall happen that at the time fixed by law
for holding any term of a court of record or at any time
during such term, except the supreme court, no judge
authorized to hold the same shall attend the clerk of said
court shall adjourn the same from day to day, for not ex
ceeding three days, until the arrival of the judge; and on
the third day at nine o'clock in the afternoon, if the judge
shall not have attended, the clerk shall make a final adjourn
ment of the court. But the judge may, by written order or
telegram filed with the clerk, direct the clerk to adjourn
to a later day, and he shall adjourn accordingly."

Our supreme court discussed this general subject in State
ex Tel. Barber v. McBain, (1899) 102 Wis. 431, 78 N. W.
602. It included the above provision in a number of statutes
which the court specifically mentioned and said evidenced
a legislative policy in Wisconsin of abrogating the common-
law technical restrictions relative to the time of holding
court. At pp. 435 and 436, the court said:
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"3. The proposition that, unless a term of court is kept
alive by adjournment from one day to another, the court
goes down for that term and can have no business existence
again until revived by the commencement of a new term,
is expressly negatived in Wisconsin by sec. 2572, which
provides that no omission to adjourn from day to day, pre
vious to final adjournment, shall vitiate any proceedings
in such court. The same conclusion has been reached by
other courts without such legislation. Schofield v. Horse
Springs C. Co. 65 Fed. Rep. 438; People v. Sullivan, 115
N. Y. 185; In re Dossett, 2 Okl. 369. According to modern
policy and methods, a term of court, having been duly com
menced, continues until the court itself, by an affirmative
judicial act, terminates it, or until the next term. Freeman,
Judgments, § 90; Hume v. Bowie, 148 U. S. 245; Schofield
V. Horse Springs C. Co., supra; Union Pacific R. Co. v.
Hand, 7 Kan. 380. In deference to modern methods of busi
ness in court, involving in many jurisdictions the combina
tion of equitable and legal proceedings, the term of court
has come to mean a period of time within which there may
be many sessions, while anciently it meant a single session,
indeed, originally, a single day, which in order to meet the
demands of business was enlarged in fact to several,
although in theory the single day extended over the whole
sitting. No state has gone farther than Wisconsin in its
legislation to indicate a policy of vesting in its courts com
plete discretion and control over the times and methods of
conducting their business, and of relieving them from tech
nical restrictions thereon. Sees. 2422a, 2427, 2428, 2429,
2572, 2573, Stats. 1898, and many others, evince such pol
icy ; and it may safely be said that between the legal com
mencement of the term, and the time when it is expressly
terminated by a judicial determination or by the commence
ment of a new term, the power of the court over the time
when, and the manner in which, business before it shall be
conducted, is complete (Barrett v. State, 1 Wis. 175; Green
V. Morse [Neb.] 77 N. W. Rep. 925), with only the limita
tion that if such power is abused to the prejudice of a
litigant error may be predicated thereon and may be re
viewed and corrected."

Upon the recommendation of the advisory committee on
rules of pleading, practice and procedure, provided by sec.
251.18, Stats., the supreme court by order, effective Janu
ary 1,1938, reported in 225 Wis. v, repealed said provision
in sec. 256.11, Stats. The recommendation of said commit
tee relative to said sec. 256.11, which the court so adopted,
is contained in item 2 of its report and reads as follows;
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"Item 2. Repeal section 256.11 (adjournment in absence
of judge).
"Note: Section 256.11 is obsolete. It provides that in

case no judge is present to hold court by the third day of
a term 'the clerk shall make a final adjournment of the
court.' Formerly the term of the circuit court ended when
the calendar was disposed of; and the coiiit was on vacation
till the next term. Now 'Every term of the circuit court
continues to the commencement of the next term in the
same county' (252.09)."

Sec. 252.06, Stats., so far as here material, provides as
follows:

"252.06 The state is divided into twenty judicial circuits,
numbered and comprising the county or counties, respec
tively, as specified in the subsequent paragraphs of this sec
tion. 'The terms of the circuit courts for the several circuits
begin, unless the judge, by order, designates some other
hour, at ten o'clock in the forenoon, or as soon thereafter
as the judge arrives, of the days in each year specified as
follows:

t(* * *

"Fifteenth Circuit. * * * jn the county of Taylor on the
second Monday in February and in the odd-numbered years
on the third Monday in September and the even-numbered
years on the Wednesday next after the third Tuesday in
September * * *.

Sec. 252.09, Stats., specifically says:

"Every term of the circuit couit continues to the com
mencement of the next term in the same county. * * *"

Sec. 252.13 (1), Stats., provides that any circuit judge
may hold court in any other circuit than his own upon
request of the judge of such other circuit or the chairman
of the board of circuit judges. The subsection also makes
it his duty to comply with such a request of the chairman
of the board of circuit judges. Sec. 252.13 (2) says that
where there is a vacancy or the judge on account of absence,
sickness or disability is unable to call in another judge,
the terms required by law to be held in any circuit shall be
held by a judge or judges designated to do so by the chair
man of said iDoard.
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It seems quite clear from these provisions that during the
vacancy caused by the death of the judge, the chairman
of the board of circuit judges could have designated another
judge or several judges to hold the required term for Taylor
county, and they would have been empowered so to do. Lit
erally, this language says that such outside judge or judges
shall hold the terms required by law to be held in any
circuit whenever the conditions specified exist. The statute
does not say that they shall open court at the commence
ment of the term; it says that they shall hold terms required
by law to be held. Under this literal language, the chairman
of the board of circuit judges, upon discovering that court
was not opened for Taylor county on the 17th of September,
could have designated some other circuit judge to go in and
hold the required fall term for that county. If some out
side judge would thus have the power to hold the 1951 fall
term in Taylor county, then certainly it would follow that
when a successor was appointed and qualified, he would
have equal power in that regard.

Sec. 256.08 says that no process, proceeding or action
shall be discontinued by the occurrence of any vacancy
in the office of judge.

Sec. 256.09 says that no process, action or proceeding
shall be discontinued because of the court not having been
held

"* * * at any stated term thereof or by reason of any
term of such court having been altered; but such process
shall be deemed returnable at the term which shall be held
next after such failure or at the term established by such
alteration, and such action or proceeding shall be continued
to such next term or to the term established by such alter
ation, as the case may be."

Sec. 256.10 expressly states that no omission to adjourn
from day to day prior to the final adjournment without
day shall vitiate any proceedings in said court.
Taking all of the above mentioned provisions together,

they clearly indicate a legislative intent that the old tech
nical common-law rules relative to the holdings of court are
outmoded and no longer applicable in this state. Obviously
the purpose of old sec. 256.11, repealed by the court in 1937,
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was to provide for the case where the judge did not form
ally open court on the day specified as the conamencement
of a new term. It was only necessary if the common-law rule
of lapsing would be operative, but in view of the other stat
utory provisions, and particularly the provision in sec.
252.09 that every term of circuit court continues to the
commencement of the next term in that county, said sec.
256.11 was no longer necessary. This could only be because
such other provisions had abrogated the common-law rule
of lapsing. The net effect of all of these statutes can only
be that there is always a term in every circuit court and
that the new term starts by operation of law on the dates
specified in sec. 252.06 for the respective counties.
That the common-law rule of lapsing is not applicable

or operative in Wisconsin is further demonstrated by the
fact that sec. 256.09 uses language which clearly contem
plates that a term of court may be altered. It says that no
process, action or proceeding should be discontinued because
the court hearing was not had at a stated term of the court,
or "by reason of any term of such court having been
altered." It goes on and says that such process shall be
returnable and such action or proceeding continued to the
next term "or to the term established by such alteration,
as the case may be." This language can only be taken as
meaning that, if there is an altered term, it is a term of
the court and proceedings in the court are to be held at
such altered term just the same as though at a regular term
and that the effect thereof is the same.

Upon the foregoing, it is our opinion that the common-
law rule that failure to open court on the day fixed for the
beginning of a new term results in a lapse or loss of the
whole term so that by operation of law all cases are con
tinued over to the next term of said court is not applicable
to the circuit courts of the various counties in the state

of Wisconsin. It is further our opinion that in the instant
case, the Honorable Lewis J. Charles is the duly qualified
and acting circuit judge of the 15th circuit and as such is
fully authorized and empowered to hold the 1951 fall terms
of said circuit court in the various counties in the circuit,
regardless of the fact that on the day specified in sec. 252.06
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for the beginning of the fall term in any of said counties,
there was no formal opening or holding of court in said
county.
HHP

Soldiers, Sailors and Marines—Reemployment—Sheriffs
—Undersheriff—Sec. 45.50, Stats. 1951, relating to reem
ployment of veterans, applies to an undersheriff.

November 21, 1951.

Robert C. Altman,
District Attorney,

Marathon County.

You have asked whether an undersheriff is entitled to

reinstatement under sec. 21.70 of the statutes of 1949, when
he left for military service during the term of the sheriff
who appointed him and returned after such term expired
but while the same sheriff was serving his second term.
You have requested an opinion as to the obligations under
such section of both the sheriff and the county, as follows:

1. Whether or not the sheriff is required to reappoint the
man returned from service as undersheriff for the balance

of his term.

2. In the event the sheriff is not required to reappoint
the man returned from service, whether the county must
offer him suitable employment with like seniority, status,
pay and salary advancement as though the same had not
been interrupted by military service.

Sec. 21.70 of the statutes of 1949 has been renumbered

sec. 45.50 and amended by ch. 719, Laws 1951. Subsec. (1)
of sec. 45.50 reads in part:

"Any person who has enlisted or enlists in or who has
been or is inducted or ordered into active service in the
armed forces of the United States * * * who, in order to
perform such training or service, has left or leaves a posi
tion, other than a temporary position, in the employ of any
political subdivision of the state or in the employ of any
private or other employer, shall be restored to such posi
tion or to a position of like seniority, status, pay and salary
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advancement as though his service toward seniority, status,
pay or salary advancement had not been interrupted by
such absence * *

Subsec. (3) also contains the following provision:

"* * * No person who is appointed in the service of the
state or of any county, city or village to fill the place of a
person so entering the federal armed forces shall acquire
permanent tenure during such period of replacement
service."

Your question involves a determination of the meaning
of the phrase "position, other than a temporary position,
in the employ of any political subdivision of the state."
Many cases may be cited in which the meaning of the term
"position," as used in a statute, has been involved; but little
help is to be gained from an examination of such cases
because there has been little uniformity in the meaning
ascribed to the term.

It was held in MacMillan v. Montecito Country Club, 65
F. Supp. 240, 242, 243, that the term "position" is broader
than employment. "Position" is defined in Webster's New
International Dictionary, 2d Ed:

"Relative place, situation, or standing; specif., social or
official rank or status; standing; as, a person of vosition;
* * * hence, office; employment; situation; place; as, to
lose one's position."

Under common usage, apparently, the term "position" is
broad enough to include both an office and an employment.
The fact that sec. 17.035, Stats., relating to reinstate

ment rights of "an elected or appointed official or employe
of any city or village or school district" uses language mak
ing clear the legislative intent to include both officers and
employes, together with the fact that application of such
section has not been extended to counties, might be argued
as warranting the inference that sec. 45.50 (1) is intended
to have a more restrictive application. Even if that were
true, it would not necessarily follow that phraseology used
in sec. 45.50 was intended to exclude all offices. Courts have

recognized that the term "position" may be used in a stat
ute to include some offices and to exclude others. See People
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V, England, 45 N. Y. S. 12, 13, 16 App. Div. 97; Hetkowski
V. School District, 141 Pa. Sup. Ct. 526, 15 A. 2d 470;
Griggs v. Harding County, 68 S. D. 429, 3 N. W. 2d 485,
486, 488.
The purpose and wording of sec. 45.50 do not indicate

that its applicability is to be determined by technical rules
as to whether the position is an office or an employment.
What is now sec. 45.50 was enacted primarily to conform

to the reemployment provisions of the Selective Service Act.
Sec. 459 of 50 U. S. C. A. Appendix reads in part:

"(b) In the case of any such person who, in order to
perform such training and service, has left or leaves a posi
tion (other than a temporary position) in the employ of
any employer * * *.

4c 4!

" (C) if such position was in the employ of any State or
political subdivision thereof, it is hereby declared to be the
sense of the Congress that such person should—
"(i) if still qualified to perform the duties of such posi

tion, be restored to such position or to a position of like
seniority, status, and pay; or

"(ii) if not qualified to perform the duties of such posi
tion * * * but qualified to perform the duties of any other
position in the employ of the employer, be restored to such
other position the duties of which he is qualified to perform
as will provide him like seniority, status, and pay, or the
nearest approximation thereof consistent with the circum
stances in his case."

Since the federal law was not made mandatory with
respect to states and their political subdivisions, state legis
lation was necessary to carry out the congressional purpose.
The wording used in the state legislation was taken from
the federal law and presumably the legislature intended it
to accomplish what the congress desired in its enactment.
The United States supreme court commented in the case

of Fishgold v. Sullivan Drydock Co., 328 U. S. 275, 285,
66 S. Ct. 1105, 1111, 90 L. ed. 1230, 167 A. L. R. 110, that:
"This legislation is to be liberally construed for the bene
fit of those who left private life to serve their country in
its hour of great need."
The federal law has been applied both to positions held

at the will of the employer without definite term and to
those held under appointments or contracts for definite
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terms which have expired, and is not limited to positions
carrying tenure which would otherwise have extended to
the date of the application for reemployment.
In Kay v. General Cable Corporation, 144 F. 2d 653, 654,

the provisions were applied to a company doctor or medical
director who "had no contract for any definite period but
was subject to dismissal at any time." The court said:

"The status which the Statute protects is 'a position * * *
in the employ of an employer—an expression evidently
chosen with care. The word 'employee' was not used. While
it may be assumed that the expression which was adopted
is roughly synonymous with 'employee,' it unmistakably in
cludes employees in superior positions and those whose serv
ices involve special skills, as well as ordinary laborers and
mechanics. Of course, the words are not applicable to inde
pendent contractors, but, except for casual or temporary
workers, who are expressly excluded, they cover almost
every other kind of relationship in which one person ren
ders regular and continuing service to another."

In Trusteed Funds v. Dacey, 160 F. 2d 413, 418, 422, it
was applied to one whose services were rendered under a
5-year contract. The court said:

"* * * It is argued that a veteran is entitled to reemploy
ment only where the position he left was a permanent one,
that is, where the hiring was for an indefinite period, ter
minable at any time at the will of either party without
cause; that if the applicant had been hired under a contract
of employment for a definite period the position must be
deemed 'temporary', with the result that the employee's
rights are to be governed solely by the terms of the contract.
"We think the foregoing is too narrow a reading of the

Act, the terms of which should be 'liberally construed for
the benefit of those who left private life to serve their coun
try in its hour of great need.' Fishgold v. Sullivan Drydock
& Repair Corp., 1946, 328 U. S. 275, 285, 66 S. Ct. 1105,
1111. The important thing is the nature of the position
rather than the terms of the contract of employment under
which the employee's compensation in that position may
be fixed from time to time. * * *'
"* * * There might be some question whether an elective

officer in a corporation, such as the vice president, has a
position 'in the employ' of the corporation within the mean
ing of § 8. See McClayton v. W. B. Cassell Co., supra, 66 F.
Supp. at pages 171, 172; Houghton v. Texas State Life Ins.
Co., D. C. N. D. Tex. 1946, 68 F. Supp. 21. We need not
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decide this, inasmuch as Dacey has not cross-appealed from
the judgment because of its not having ordered his rein
statement as vice president. But certainly a director would
not in the ordinary usage be regarded as 'in the employ'
of the corporation, and we believe it to be clear that a direc
tor, as such, is not given reemployment rights under the
Act. * * *"

Houghton v. Texas State Life Ins, Co., 166 F. 2d 848,
dealt with the office of director and president of a life insur
ance company which was filled by the year, and held that
it was a position entitling the holder to the benefits of^the
federal law though there had been no assurance of his
reelection. The court said:

» They [the reemployment provisions] are, as the
district court said, to be liberally construed in the veteran's
favor. The service which Houghton left to go into service
was 'a position, other than a temporary position, in the em
ploy of an employer.'* * * His employment was not tem
porary, though limited in time to one year, and continu
ance thereafter was conditioned on reelection. The job itself
was a permanent one and is still in existence. * * *" (pp.
849-850)

Hvdspeth v. Standard Oil Co. of New Jersey, 74 F. Supp.
123, indicated that the phrase "in the employ" was used
in the light of a manifest congressional intent to broaden
ordinary concepts of employment relationships and to in
clude relationships that would not come within the classi
fication under a literal interpretation.

While none of the above federal cases dealt with public
offices, the United States supreme court has indicated that
principles of construction at least as favorable to the vet
eran are to be applied to provisions dealing with reemploy
ment in federal service. In Hilton v. Sullivan, 834 U. S. 323,
68 S. Ct. 1020, 92 L. ed. 1416, the court recognized that
rules laid down with respect to private employment may
not always be controlling with respect to public employ
ment, but the recognition was there applied in favor of a
more stringent obligation for reemployment in government
service. The decision was based in part upon the terminol
ogy of the federal law which, the court said, indicated that
the congressional sponsors of the 1940 act "thought that
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the federal government should set an example to private
industry by providing jobs for all returning veteran
employes."
A similar purpose may be credited to the Wisconsin leg

islature in the enactment of a mandatory statute relating
to employes of the state and its political subdivisions, i. e.,
that the governmental agencies should "set an example."

Generally speaking, the position of undersheriff is gov
erned by the rules of law applicable to the position of
deputy sheriff, except insofar as the statutes provide for
distinctions. The undersheriff is really a chief deputy whose
position differs from that of the ordinary deputy only in its
greater responsibility and in the fact that he may succeed
to the office of sheriff. See Delfelder v. Teton Land & In
vestment Co., 46 Wyo. 142, 24 P. 2d 702; Shirran v. Dallas,
21 Cal. App. 405, 132 P. 454, 458.
Although the undersheriff is an appointee of the sheriff,

he performs his duties in the service of the county and is
paid from its treasury. As pointed out in State ex ret. Mil
waukee County V. Buech, 171 Wis. 474, 485, 177 N. W. 781,
holding that Milwaukee county had an interest in a suit
involving the validity of the appointment of a deputy
sheriff:

"* * * If Kozik has a legal title to the office of deputy
sheriff, the county is responsible for his salary. Its inter
est, therefore, is double: first, it is interested in the proper
dispatch of the county's business for which the employ
ment of Kozik is necessary; and secondly, in view of the
fact that it must pay Kozik his salary, it is interested in
having him discharge the duties of his office. "= * *"

I believe that an undersheriff holds a "position, other
than a temporary position, in the employ of * * * [a] polit
ical subdivision of the state" within the meaning of sec.
45.50 of the 1949 statutes.

It is true that the undersheriff holds his position under
sec. 59.21 (4) "during the pleasure of the sheriff," so that
in the absence of other statutory restriction he might be
discharged at any time, without cause. Sec. 45.50 (2) pro
vides, however, that one who is reinstated "shall not be
discharged from such position without cause within one
year after such restoration." That provision shows that the
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legislature intended the section to apply to positions which
would not otherwise have had such tenure; else the provi
sion would have been unnecessary.

If the sheriff had not been re-elected, it might be held
the situation would fall within the exception accorded by
the statute where the "employer's circumstances" have "so
changed as to make it impossible or unreasonable to so
restore such person." The effect of that provision need not
here be considered, however, since the sheriff's power to
reappoint the veteran still exists.
The terms of the law are that the veteran "shall be re

stored to such position or to a position of like seniority" etc.
The statute does not specify the person or agency upon
whom the duty shall fall, but the generality of the terms
indicates the legislative intent that all public officials whose
powers are commensurate with the things required to be
done shall fulfill the obligation according to the spirit of
the enactment.

It is my opinion that the sheriff is obligated to reappoint
the former undersheriff who has returned from service if
the latter has complied in all respects with the conditions
of the statute. The county board also has an obligation
which, in view of the fact that its appointive powers are
restricted by law, may be fulfilled by reinstatement to a
position of like perquisites.
BL
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Counties—Fees—Clerk of Circuit Court—County Clerk
—Register in Probate—The clerk of circuit court may not
retain for his own use fees received for services in naturali

zation proceedings, if the county board has provided an
annual salary under sec. 59.15 (1), Stats., without specifi
cally providing for retention of such fees.
A county clerk may not retain for his own use fees paid

under sec. 206.41 (5) (b). Stats., for conducting examina
tions for life insurance agents' licenses, when such exami
nations are conducted in the clerk's office during office
hours.

A county board fixing an annual salary for a register in
probate, under sec. 59.15 (2) (c). Stats., may also author
ize him to retain for his own use fees for certified copies
furnished by him.

November 23, 1951.

David L. Dancey,
District Attorney,

Waukesha County.

You have asked several questions which have arisen in
connection with preparation of your 1952 county budget,
relating to retention of fees by various county officials and
employes.
Your first question is: May the clerk of the circuit court

retain for his own use fees received by him for his services
in naturalization proceedings under the federal laws if the
county board does not specifically authorize him to do so
and where such clerk is being compensated by an annual
salary?
The opinions in 22 0. A. G. 258 and 31 0. A. G. 107, to

the effect that the clerk of circuit court is entitled to fees
from naturalization proceedings in addition to the salary
fixed by the county board, were both grounded on the spe
cific statutory provisions then existing that the salary of
the clerk of circuit court should be in lieu of all fees except
compensation received for work done for the United States
government. That provision was stricken from the statutes
by the amendment effected in ch. 559, Laws 1945, with
respect to which it was said in 36 0. A. G. 328, 332:
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"* * * it appears advisable to point out that when the
legislature repealed and recreated sec. 59.15 of the statutes
by ch. 559, Laws 1945, it intended to make, and did make,
important changes in that statute. * * *"

Since the clerk of circuit court is an elective official, the
office is now governed by sec. 59.15 (1) which reads in part:

"* * * if the compensation established by the county
board is a salary, or part salary and part fees, such com
pensation shall be in lieu of all fees except those specifically
reserved to the officer by enumeration regardless of the
language contained in the particular statute providing for
the charging of the fee. * * *"

Since your question indicates that the county board has
not specifically authorized the clerk to retain fees for serv
ices in naturalization proceedings, such fees may not be
retained by the clerk but must be turned over to the county
in the manner indicated in 26 0. A. G. 394, 21 0. A. G. 932,
and 12 0. A. G. 287.

Your second question is: May the county clerk retain for
his own use fees paid to him by the commissioner of insur
ance for conducting examinations of applicants for life
insurance agents' licenses as a representative appointed
by such commissioner where the county board does not
specifically authorize him to retain such fees and where
such clerk is being compensated by an annual salary?

Since the county clerk is an elective official, the restric
tion quoted from sec. 59.15 (1) in connection with your
first question is applicable. The question then arises whether
the provision that the compensation established by the
board shall be in lieu of all fees not specifically reserved by
enumeration refers only to fees appertaining to the office
or includes fees for services not required of the county
clerk.

The conduct of examinations of applicants for life insur
ance agents' licenses is not by statute made any part of the
duties of the county clerk. Sec. 206.41 (5) (b) provides
that:

"* * * The commissioner [of insurance] is authorized
to appoint a representative deemed by him to be competent,
who shall conduct the examination in the commissioner's
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office or in any place designated by the commissioner in the
state. The commissioner is authorized in his discretion to
pay a fee to the person conducting the examination as his
deputy."

If the examination is given during office hours in the
office of the county clerk, it would seem that the reasoning
of Gregory v. Mihvaukee County, (1925) 186 Wis. 235, 201
N. W. 246, would apply, on the ground that the work is
really incidental to the office even though not by statute
made one of the official duties of the county clerk. The
court said in the foregoing case:

"The better rule in such cases is to consider all work
incident to the discharge of purely official duties to be
work done for the county and not for the applicants. The
time of a salaried public official consumed in work inci
dental to his official duties and done during office hours
belongs to his employer and not to him, and if a charge
is made for such work it inures to the benefit of the em
ployer and not to that of the public employee. Any other
rule would tend to make a salaried public office a place for
private gain in addition to the salary. It was to abolish the
difficulties connected with the fee system that salaries were
substituted. Fees should not be allowed to creep in again
except by express legislative direction. We therefore hold
that, in the case of salaried public officials who are required
to turn in all fees of office, fees for work done during office
hours and incidentally connected Avith their official duties
belong to the public and not to the employee unless there
is a clear, valid direction to the contrary, such as the ten-
cent fee allowed the county clerk for the issuance of every
hunting license. Sub. (7), sec. 29.09, Stats." (pp. 288-239)

It will be noted that the foregoing policy is expressly
limited by the court to "fees for work done during office
hours and incidentally connected with their official duties."

If the appointment of the county clerk to conduct exami
nations were made solely on the basis of his personal quali
fications and had no connection with his official status and

the examination were given at a time and place wholly
unconnected with the conduct of the office of county clerk,

a different question might arise. We will not consider that
situation in this opinion, however, because we are informed
by the commissioner of insurance that the reason for desig
nation of a county clerk is because of the convenience of
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having the examination conducted in his office, and that the
applicants are requested to report there during office hours.
Your third question is: May the county board by resolu

tion permit a register in probate to retain for his own use
fees for certified copies furnished by him where such reg
ister is being compensated by an annual salary?
You have pointed out that since the register in probate

is not an elective official his compensation is not governed
by the provisions quoted above. His salary, however, may
be fixed by the county board. See 24 0. A. G. 730 and Rob
erts V. Erickson, (1903) 117 Wis. 324, which are based in
part on the provisions now contained in sec. 253.27 to the
effect that "if the board of any county in which such regis
ter may be appointed and in which his salary is not fixed by
law shall not fix a salary for him the judge shall compen
sate such register for his services." Sec. 253.29 (1) pro
vides that the fees collected by the register in probate are
"to be disposed of according to law."
The opinion in 24 0. A. G. 730 was to the effect that

when the register in probate is on a salary basis "that
salary is intended for compensation for all of his official
acts, unless otherwise specifically provided by law, and that
he should collect the regular fees for certified copies and
pay the same into the county treasury." (Emphasis sup
plied.) To like effect also is 23 0. A. G. Ill, to which you
have referred.

The above opinions did not deal specifically with cases in
which the county board made express provision for reten
tion of the fees in addition to the salary. They were based
primarily on the assumption that when a salary is fixed
it is intended as full compensation for all official duties
unless there is an indication to the contrary.
The county board's authority respecting appointive posi

tions is contained in sec. 59.15 (2). Sec. 59.15 (2) (c) reads
in part:

"The county board * * * may provide, fix or change the
salary or compensation of any such office * * * position
* * * >>

In 36 O. A. G. 328, the opinion was given that the fore
going provision authorized a county board to include a
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mileage allowance as a part of the compensation of assist
ants to the sheriff and of the county veterans' service officer.
The statutory provision above quoted authorizes the board
to fix salary "or compensation." Fees, as well as salary,
are a form of compensation. See 26 0. A. G. 394. We are
of the opinion that the above statute empowers the county
board to allow a register in probate to retain as his com
pensation fees for certified copies in addition to his fixed
salary.

This opinion is written on the assumption that there is
nothing in the local laws dealing with the county court of
Waukesha county which conflicts with the answers given.
Your request for opinion indicates that there are no such
laws dealing with the subject, and in view of the fact that
you desire an immediate opinion in connection with budget
preparations we have not made an independent examination.
BL
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Stout Institute—Trust Funds—^Accrued income on hand

on July 19, 1951, the effective date of ch. 479, Laws 1951,
becomes a part of the principal of the trust funds referred
to in sees. 25.37 and 25.38, Stats., created by sec. 3 of said
ch. 479.

December 3, 1951.

Verne C. Fryklund, President,
The Stout Institute.

You have asked for our interpretation of sec. 3 of ch. 479,
Laws 1951, which created sees. 25.37 and 25.38 of the
statutes to read:

"25.37 EICHELBERGER FUND OF STOUT INSTI
TUTE. The Eichelberger fund of the Stout institute con
sisting of Deere Company stock and other assets constitutes
a separate trust fund and shall be conserved and applied
as follows: First: the principal of said trust fund shall be
held by the state treasurer, and be invested and reinvested
as provided in chapter 25 of the statutes. Second: the
income of said trust fund shall be used and expended exclu
sively for the benefit of the Stout institute. Third: said
income shall be disbursed by the state treasurer upon pres
entation of warrants issued on certificates by the Stout
institute upon recommendation of the board of trustees of
Stout institute.

"25.38 STOUT INSTITUTE STUDENT LOAN FUND.
The Stout institute student loan fund consisting of U. S. gov
ernment bonds and other assets constitutes a separate trust
fund and shall be conserved as follows: First: the principal
of said trust fund shall be held by the state treasurer, and
be invested and reinvested as provided in chapter 25 of
the statutes. Second: the income of said trust fund shall
be used and expended exclusively for the benefit of the Stout
institute. Third: said income shall be disbursed by the
state treasurer upon presentation of warrants issued on
certificates by the Stout institute upon recommendation
of the board of trustees of Stout institute."

This chapter became effective July 19, 1951, and you
inquire whether accumulated earnings in the respective
funds on that date are presently available for the purposes
for which these funds were created or if such income must

be transferred to the principal account.
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It is your contention that the sponsors of this legislation
did not intend that all accumulated earnings should be
transferred to principal and that to do so results in pres
ently depriving students of the use for which the loan fund
was set up, this fund having been created originally out
of earnings from the Eichelberger legacy.
Ch. 479, Laws 1951, by sec. 2, also created sec. 20.34 (7)

and (8) which appropriated from the general fund to the
board of trustees of the Stout institute, for Stout institute:

"(7) Annually, beginning July 1, 1951, the increase of
the Eichelberger fund created by section 25.37 to be
expended as provided in said section on certification by the
Stout institute.
"(8) Annually, beginning July 1, 1951, the increase of

the student loan fund created by section 25.38 to be
expended as provided in said section on certification by the
Stout institute."

Both sees. 25.37 and 25.38 provide that the income
of said trust funds shall be used and expended exclusively
for the benefit of the Stout institute. While the statutes
do not specifically provide how the income is to reach the
general fund so as to be available for the appropriations
made by sec. 20.34 (7) and (8), the inference must be that
the state treasurer is to deposit such income as it accrues
in the general fund so as to be available for such
appropriations.
However, there is no statutory authority for withholding

any cash from the trust funds when the principal is initially
set up under ch. 479.
The Eichelberger fund is described as "consisting of

Deere Company stock and other assets," and the Stout insti
tute student loan fund is described as "consisting of U. S.
government bonds and other assets." In each instance the

items so enumerated are said to "constitute a separate trust
fund."

It is a cardinal principle of statutory construction that
in construing a statute, effect must be given, if possible,
to every word, clause, and sentence thereof. State v. Colum-
hian National Life Ins. Co., 141 Wis. 557. The words "and
other assets" are all-inclusive and if they do not include
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cash earnings on hand in addition to the specifically named
Deere Company stock and XJ. S. government bonds, it would
be difficult indeed to ascribe any meaning to such words
since such cash constitutes the only assets other than the

specifically named security. Moreover there is no language
in the statute from which it might be inferred that the legis
lature intended to grant any discretion to the former cus

todians of such funds as to what they might turn over
and what portion, if any, of the cash on hand they might
elect to use currently for student loans pending the accrual
of earnings on the principal after it is invested pursuant

to the provisions of ch. 25 of the statutes as required
under the new law.

This being so, there can be no earnings available for use
until such times as income is produced from the securities

and cash constituting the corpus of each of these funds on
July 19, 1951.
WHR

Taxation—Schools and School Districts—High School
Tuition Tax—Certifications under sec. 40.47 (6) (a). Stats.,
as amended by ch. 12, Laws 1951, should be based on the
equalized valuations of the previous year. Adjustments in
equalized valuations so certified to reflect losses and gains

due to annexations should conform to 37 0. A. G. 110.

December 4, 1951.
C. Stanley Perry,

Assistant Corporation Counsel,
Milwaukee County.

You ask whether the department of taxation, in making
the certifications for this year's apportionment of nonresi
dent high school tuition under sec. 40.47 (6), Stats., should
not use figures from its recommendation to the county
board in connection with the determination by the county
board of the current year's equalized valuation rather than
figures from the 1950 county equalized valuation.



468 OPINIONS OP THE Attorney General

Under sec. 40.47 (6) (a) nonresident high school tuition
claims are filed with the county clerk and spread as a tax
liability over all the property in the county that is not in
a school district operating a high school. The county clerk
certifies to each municipality an apportioned amount of
the total of such claims "on the basis of the ratio of the

equalized valuation of that portion" of each municipality
not in such a district "to the total equalized value of all
of the territory within the county" that is not in such a
district.

Until the amendment made by ch. 12, Laws 1951, the
section as enacted by ch. 573, Laws 1947, left it to the
county clerk to ascertain the equalized valuations to be
used by such clerk in making the apportionment. Said ch.
12, Laws 1951, inserted in the section the following:

"The aforesaid equalized valuation shall be determined
and certified to the county clerk annually on or before
August 1 by the department of taxation."

In making this certification to your county clerk this year,
the department of taxation used the figures from the last
equalized valuation made by the Milwaukee county board
pursuant to sec. 70.61, Stats., i.e., the 1950 county equalized
valuation, and made adjustments therein to reflect the losses
and gains due to changes in municipal boundaries by annex
ations up to May 1, 1951. You indicate that because of
increase in valuations, in part due to construction during
the last year, and particularly in the annexed areas, quite
different apportioned amounts would result if figures used
in the certification were taken from the current year's rec
ommendations by the department of taxation to the county
board in connection with its determination of the 1951
equalized valuation of the county.

It is obvious that if the annual certification by the depart
ment of taxation were made on or before August 1 each
year, as is specified in the said 1951 amendment, the figures
used of necessity would have to be those from the county
equalized valuation for the prior year. On August 1 there
is no county equalized valuation for the current year. None
will exist until after the county board determines—usually
at the November meeting—the county equalized valuation
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for the current year. It is suggested, however, that the pro
vision in the amendment that the certification shall be

made "on or before August 1," is directory only and there
fore the department of taxatiop could make its certifica
tion, as it did this year in the case in Milwaukee county,
after preparation of the figures for the department's rec
ommendation to the county board as to the current year's
equalized valuation. Based thereon it is urged that it should
use the figures from its current recommendation as the
equalized valuation for such apportionment certification.

We agree that this language in the 1951 amendment is
directory so that if the certification is not made on or
before August 1, the department still has the power to
make it later, and that when done later, it would be timely.
That this provision is deemed to be directory so a certifi
cation made after August 1 would be fully effective does
not mean that the time ds of which the certification is made
is postponed to the later date on which it actually is made.

If the certification were made on or before August 1,
which is the statutory provision, the department would
have to use the previous year's equalized valuation. Thus,
the August 1 date is the determinative date so far as what
equalized valuation figures shall be used. If the tax depart
ment got out the certifications for some counties prior to
August 1, but was unable to get out others until some time
later, the figures should be taken as of the same date An
both instances so that there would be uniformity. The date
of the data used should not be dependent upon the time
when the department makes the certification.
Our information is that for the years 1947 to 1950, the

county clerks used the previous year's equalized valuation
figures in making their apportionments under said section.
It was in this background that the amendment was made
by said ch. 12, Laws 1951. All it intended to do was relieve
the county clerks of the duty of determining the equalized
valuation figures they were to use in making the apportion
ments, which was entirely foreign to the duties of that
office, and give it to the department of taxation, in whose
field the ascertaining of such figures would properly fall.
The insertion of the August 1 date is indicative that the
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legislature in making this amendment intended that the
same method should apply as had been used in said prior
years. Had the legislature not intended that the figures
used would be from the previous year's equalized valuations,
it would not have used the August 1 date, but some later
date. Furthermore, the language is not that the certifica
tions are directed to be made "on August 1" but "on or
before August 1." The result is that if the work load of
the property division of the tax department permits, the
certifications can be done well in advance of August 1. The
legislature must be charged with the knowledge that on
August 1 neither the equalized valuations for that year
nor the tax department's recommendations in respect
thereto are in existence. Thus, the legislature could only
have had in contemplation the use of figures from the pre
vious year's equalized valuations.
So far as there may be any significance in the language

used, it is noted that both sec. 40.47 (6) (a) and the 1951
amendment use the words "equalized valuation." An equal
ized valuation is something that has already been deter
minated or established. In that sense these words can only
refer to the last county equalization that had been made
at the time for the certification. While the words "equalized
value" are also used, the repetition of the words "equalized
valuation" in the 1951 amendment indicates that "value"
is there used interchangeably with "valuation."

It is also pertinent that for many years the department
of taxation has been making similar certifications under
sec. 40.87 (2), Stats., for the purpose of payment of state
aid to schools. In the changes in the school laws relating
to state aid in 1947, this provision in sec. 40.87 (2) was
inadvertently dropped out. Nevertheless, the department
continued to make such certifications, and ch. 224, sec. 2,
Laws 1951, restored the provision for annual certification
by the department of taxation to the state superintendent
of public instruction. The certifications made under sec.
40.87 over the years have all been based upon the previous
year's equalized valuation figures. In- making restoration
of the provision therefor, an August 1 date was also used.
There was no date prescribed in old sec. 40.87 (2). The
use of the same in both of these 1951 amendments, taken
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together with the way the certifications were made in the
past, is a clear indication that the legislature intended all
of these certifications to be made the same as they have
been in the past.
Upon the basis of the foregoing, it is our opinion that

in making certifications under sec. 40.47 (6) (a), as
amended by ch. 12, Laws 1951, the department of taxation
should base the same upon the equalized valuations of the

previous year.

As previously stated, the certification made to your
county clerk this year contains adjustments to reflect the

losses and gains due to changes in municipal boundaries
by annexations up to May 1, 1951. As a result of annexa
tions to the city of Milwaukee, there is a gain in its adjusted
1950 equalized valuation. Likewise, due to annexations to

the city of West Allis, there is a gain in its adjusted 1950
equalized valuation. These gains are counterbalanced by
reduction or loss in equalized valuations in several of the
towns in which the property was situated prior to the
annexations. Such cities are in districts which operate a
high school, but it is noted that in 87 0. A. G. 110, the
opinion was given that lands which, during a high school
year, were not in a district which operated a high school
during that year were to be included in the non-high-school

area over which this nonresident high school tuition tax
is to be spread.
You ask whether the certification of the equalized valua

tions of the non-high-school area should show such gains
due to annexations of non-high-school areas as non-high-
school areas in said municipalities to which they were
annexed so that in apportioning the high school tuition tax,

these cities would be charged with their proportionate share
thereof and the property now in the city which was annexed
from non-high-school territory subjected to the tax there
for. It is our opinion that the answer to your question is

that such territory in these cities should be included in
the area over which the tax is apportioned so that all prop
erty will be subjected to the nonresident high school tuition
tax in conformity with said opinion.
HHP
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Criminal Law—Fish and Game—Fish Nets—Offense of
using contraband nets in violation of conservation commis
sion order No. F-405 is established by proof that unlawful
net has been found in prohibited place or area.

December 7, 1951.

Edward A. Krenzke,
District Attorney,

Racine County.

You have asked my opinion on the following state of
facts:

"A game warden boards a fishing boat in waters within
our county. On board said boat the game warden discovers
and seizes one box of dry gill nets (approximately 800 feet),
which nets measured less than 21^ inches; and assume that
the use of such dry gill nets would be a violation of the
law. The owner of the undersized dry gill nets denies that
the nets were ever used."

You raise the following specific questions:
1. Does the mere possession of the undersized dry gill

nets constitute a violation of conservation commission order

No. F-405 (Revised 3) ?
2. Does the second sentence of the commission's order

above mentioned merely create prima facie evidence of a
violation of the order, requiring additional proof when use
is denied by the owner, of the undersized dry gill nets?
The applicable portion of the commission's order is sec.

5 (7) (e) (1) as published on October 5,1950, which reads:

"All nets or set hooks used in violation of this section
are contraband and shall be seized and held subject to the
order of the court, whenever found in any prohibited waters
or on any vessel, dock, reel, or fishing premises, or in any
port or landing places bordering on such waters. Any such
contraband net or nets, set hook or hooks so found shall be
deemed sufficient evidence of the use of such net or nets,
set hook, or hooks by the owner, owners, or operators
thereof, who shall be subject to the same penalties as pro
vided for other offenses mentioned in this section."

The same provision continues in effect under conservation
commission order No. F-405 (Revised 4) published Sep
tember 29, 1951,
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This order was adopted under the authority conferred
on the conservation commission by sees. 23.09 (7) and
29.174, Stats., to promulgate rules and regulations for the
protection, development and use of fish and game, and
conditions governing the taking. The validity of this dele
gation is now well established. State v, Sorenson, (1935)
218 Wis. 295, 260 N. W. 662; State v. Winbler, (1949) 255
Wis. 352, 38 N. W. 2d 471; People v. Soule, (1927) 238
Mich. 130, 213 N. W. 195; Vail v. Seaborg, (1922) 120
Wash. 126, 207 P. 15; State v. Nelson, (1927) 146 Wash.
17, 261 P. 796. The rules and regulations when lawfully
promulgated have the force of statute and must be inter
preted as such.

It is established law that a criminal statute is valid ff
men of common intelligence can readily ascertain the acts
which are proscribed by the statutes. State v. Evjue, (1948)
253 Wis. 146; Nash v. United States, 229 U. S. 373, 33 Sup.
Ct. 780, 57 L. Ed. 1232; International Harvester Go. v.
Kentucky, 234 U. S. 216, 34 Sup. Gt. 853, 58 L. Ed. 1284.
The order under consideration by its express terms pun

ishes use of the unlawful nets "whenever found in any pro
hibited waters, or on any vessel" and then to avoid quibbling
over what is meant by the term "use," proceeds to define
this term by stating that finding the net in the prohibited
place shall be sufficient evidence of use.
In answer to your first question it would appear that

actual "possession," or, as you state, "mere possession" is
not a necessary element of the offense. Obviously, if the
net were in place in the water, it would not be in the
actual possession of the owner, but there could be no question
that it was actually in use and that the statute was being
violated. The terminology of both the first and second
sentences of the quoted provision of the order clearly states
the intention of the commission that the nets shall be con
sidered "used" whenever they are found in any of the
proscribed places, whether actually in place in the water,
or on a vessel, dock, reel, fishing premises or port or land
ing places, and in declaring the quantum of evidence which
is sufficient to show use, that is, a finding of the net in a
proscribed area, the commission is only clarifying the acts



474 Opinions of the Attorney General

which constitute a violation. Such violation may exist
regardless of the presence or absence of the owner or
operator.

In our opinion, the order as written is valid, and a viola
tion is established by proof that the unlawful net was found
in any of the prohibited areas.
RGT

State Treasurer—Duties—Securities Held in Trust—
State treasurer may, subject to approval of commissioner
of insurance and commissioner of banks, in certain cases,
authorize banks and insurance companies which have
United States securities on deposit in his office to receive
interest payments directly.

December 7, 1951.
Warren R. Smith,

State Treasurer.

You inquire whether you may authorize or permit banks
and insurance companies which have United States secur
ities on deposit in your office to receive the interest pay
ments on such securities directly from the United States
treasury instead of having such checks transmitted to your
office for indorsement and forwarding to the owner of the
securities.

You state that the United States treasury will honor
documents from your office necessary to accomplish such
a direct transmittal.

Your duties in regard to the securities deposited with you
are set forth in sec. 14.42 (13), Stats., which reads:

"Upon request therefor from any company, corporation,
society, order or association which has securities on deposit
with him, in trust, mail to its address from time to time
not to exceed sixty days before the same become due, any
or all interest coupons; return to it any or all bonds, notes
or other deposits as they become due and are replaced by
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other securities; cut all interest coupons, make any indorse
ment of interest or otherwise on any such securities; and
collect therefor from the company, corporation, society,
order or association making the request, a fee of twenty-
five cents for a single coupon cut, or for each entry of inter
est indorsed on a note or return of a bond, note or other
security, and a fee of ten cents for each additional coupon
cut, or entry of interest indorsed on a note, bond or other
security, and may withhold any and all coupons cut or
refuse indorsement of interest on securities until such fee
shall have been paid. Such fees shall be paid into the state
treasury as a part of the general fund, and no extra charge
shall be required for postage or registered mail."

This section indicates that the depositors are entitled
to the interest payments until such time as a default may
arise. I find nothing in this section which would prevent
you from adopting a more convenient method of payment
if the obligor on the bonds is willing to accede to such
method and the rights of the state to the principal of said
securities are safeguarded by maintenance of registration
in the name of the state.

There are many statutes directing and regulating the
deposit with you of securities for the benefit of contracting
parties in the state. These include:

Sec. 201.32 (6) (a) Alien insurance companies
203.16 (3) Fire insurance companies
204.06 (1) and (4) Surety companies
206.22 Alien life insurance companies
206.49 Burial insurance

209.01 (3) and (7) Deposits of insurers
212.03 Title guaranty corporations

(Deposit with commissioner of
insurance who transmits to

state treasurer for safekeep
ing)

215.82 (3) and (4) Foreign savings and loan asso
ciations

216.02 Investment associations

220.09 National banks acting as trustee
221.04 (6) State banks acting as trustee
223.02 Trust company banks
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Under the provisions of certain of the above statutes
you are specifically authorized to allow the depositor to
collect the interest. Under sec. 212.03, written permission
of the commissioner of insurance is necessary to authorize
direct collection, and under sec. 220.09 similar authoriza
tion is necessary from the commissioner of banks.
With these exceptions it would appear that, subject to

the consent of the issuer of the bonds, you in your capacity
as a constitutional state officer have authority to authorize
direct collection of the interest on United States bonds to

which the depositor is entitled under the statute.
RGT

Vital Statistics—Death Certificate—If there has been no
inquest and the physician called for the purpose refuses to
sign death certificate (for lack of sufficient information),
person desiring to dispose of body has responsibility of
procuring a proper death certificate in order to obtain a
burial permit under sec. 69.44 (1), Stats., and cost of
investigating cause of death is necessary part of burial
expense. 29 0. A. G. 470 followed.

Coroner is not authorized to sign death certificate under
sec. 69.41, Stats., unless there has been an inquest. But if
there has been an autopsy under sec. 366.121, the autopsy
surgeon may sign the death certificate.

Local registrar may not sign death certificate under sec.
69.40, Stats., merely because physician refuses to do so for
lack of sufficient information. He may do so only if no
physician can be obtained early enough.

December 7, 1951.
Dr. Carl N. Neupert,

State Health Officer,
State Board of Health.

You have requested an opinion with reference to the
preparation of death certificates in cases where no physi
cian was in attendance prior to death and a physician called
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for the purpose refuses to make a death certificate. You ask
three specific questions:

1. Who should be held responsible for filling out and
signing the death certificate in cases where the physician
refuses to sign and where the coroner has not held an

inquest?
2. Is the coroner authorized to sign a death certificate

without having held an inquest?
3. Is the local registrar authorized to sign a death cer

tificate when a physician refuses to do so or where a coro
ner is not authorized to sign the death certificate?
The answer to your first question is that the person desir

ing to dispose of the body by burial or cremation is obliged
to obtain a proper death certificate in order to obtain a
burial permit under sec. 69.44 (1), Stats., which provides
as follows:

"The body of any person whose death occurs in this state
shall not be interred, deposited in a vault or tomb, cremated,
or otherwise disposed of, until a permit for burial or
removal is issued, and no burial or removal permit shall be
issued until a complete and satisfactory certificate of the
death has been filed as herein provided."

.If a physician's services can be obtained the local regis
trar is without authority to sign the death certificate. The

applicable statutes are sees. 69.39 and 69.40 which provide
as follows:

"69.39 In case of death without the attendance of a
physician, or if the certificate of the attending physician
cannot be obtained early enough for the purpose, any phy
sician employed for the purpose shall upon the request of
the local registrar or his deputy, make such certificate as
is required of the attending physician."

"69.40 When a physician cannot be obtained early enough
and only in such case, the local registi-ar is authorized to
insert the facts relative to the cause of death, from the
statements of relatives or other competent persons, and
the permit for burial shall be issued upon such information."

As pointed out in the opinion in 29 0. A. G. 470, the local
registrar has no authority to employ a physician to investi
gate the cause of death and the law contemplates that the
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person desiring to procure the disposition of the body must
retain a physician to investigate the cause of death, per
forming an autopsy if necessary, and pay the physician's
fee for that service. Such fee is a necessary part of the
burial expense.
The answer to your second question is that the coroner

is not authorized to sign the death certificate unless an
inquest has been held. Sec. 69.41 is the applicable statute
and provides as follows:

"Any coroner who holds an inquest on the body of any
deceased person required for a burial permit, shall state
in his certificate the nature of the disease, or the manner
of death, and if from external causes or violence whether
'probably' accidental, suicidal or homicidal, as determined
by the inquest; and shall furnish such information as may
be required by the state registrar to classify the death."

The cases in which a coroner is authorized to hold an

inquest are limited by sec. 366.01. However, even in such
cases there may be situations where no inquest is held but
nevertheless an autopsy may have been conducted as author
ized by sec. 366.121. In that case the autopsy surgeon could
properly make the death certificate, but the coroner could
not since his statutory authority is limited to cases where
an inquest has been held.
The answer to your third question is that under sec.

69.40 the only case in which the local registrar is authorized

to sign the death certificate is "when a physician cannot

be obtained early enough." Clearly the case is excluded
when a physician can be obtained early enough but refuses

to make a death certificate because of lack of information.

In that case the person desiring to dispose of the body must
arrange for the physician to make the necessary investi
gation of the cause of death and pay him for such investi
gation, as set forth in the answer to your first question.
WAV
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Counties — Public Assistance — Old-age Assistance — A
county board has no authority to fix the minimum amount
of old-age assistance to be granted under sees. 49.20 to
49.41, Stats.

December 12, 1951.
John H. Chisholm,

District Attorney,
Douglas County.

You have asked whether the following resolution adopted
by your county board is valid:

"Resolved that the budget of old-age welfare recipients
that now have a total budget of less than $50.00 be raised
to a minimum of $60.00 and that such old-age recipient be
accorded the freedom to use such income as he or she
wishes."

You indicate that you have advised your county board
that it does not have the power to enact such a resolution.
We are in accord with your opinion.
Subsec. (1) of sec. 49.20, as renumbered by ch. 725,

Laws 1951, provides that the administration of old-age
assistance in a county shall be "by the county judge, under
the supervision of the state department of public welfare."

Sec. 49.51 makes provision that certain other county
agencies there enumerated may be substituted for the county
judge as administrators of the county old-age assistance.
Subsec. (5) of that section provides that the term "county
judge," as used in the statutes, shall be taken to refer to
whatever agency may have been designated by the county
board under sec. 49.51 to administer assistance and aid in

the county.
Various other sections of the statutes to which we shall

refer make it clear that the legislature regarded the deter
mination of the minimum amount of old-age assistance to
be paid in any given case as a matter of administration.
Sec. 49.21 (1) provides in part:

"* * * The amount granted shall be determined by a
budget in which all income and resources as well as expense
shall be considered * *
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The legislature has in that subsection prescribed a fixed
maximum of aid which may be granted but has not so pre

scribed a fixed minimum, which indicates that it did not

intend the administration of the old-age assistance to be
restricted by an arbitrary minimum.

Sec. 49.29 (1) provides:

"A certificate shall be issued to each applicant when old-
age assistance is allowed stating * * * the amount of each
monthly instalment."

Sec. 49.28 provides for the reinvestigation of each grant
as often as necessary and at least once each year.
The county board is obligated by sec. 49.37 (1) to appro

priate annually a sum of money sufficient to carry out the
statutory provisions. The subsection further provides:

"* * * Upon the orders of the county judge, the county
treasurer shall pay out the amounts ordered to be paid as
old-age assistance."

The above quoted provision clearly manifests the legis

lative intent that the administrative agency shall determine
the amount to be paid in each case.

It is well settled that a county board has no authority
except such as can be found in the statutes either expressly
conferred or necessarily implied. Dodge County v. Kaiser,
243 Wis. 551; Spaulding v. Wood County, 218 Wis. 224;
Frederick v. Douglas County, 96 Wis. 411; Toivn of Cran-
don V. Forest County, 91 Wis. 239.

There is nothing in the statutes authorizing the county
board to pick an arbitrary minimum to be granted in all
cases. To the contrary, such authority in the county board
is negated by implication by the legislative omission to
prescribe a minimum and by its designation of other
agencies to fix the amounts to be granted as old-age assist
ance. See 40 0. A. G. 190 for a related opinion.
BL
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Taxation — Counties — Lease of Forest Crop Lands —
County has no power to lease lands registered under the
forest crop law.

December 13, 1951.
Donald E. Reiland,

District Attorney,
Wood County.

You inquire whether a county has power to lease lands
of the county while said lands are registered under the

forest crop law. Your question implies that the lands so
leased shall continue to remain registered, for if they are
withdrawn, sec. 77.10 (2), there would appear to be no
question of the power of the county to lease under sec.

59.07 (2).

The provisions for registration of county lands under the
forest crop law are set forth in sec. 28.11 (1), which author
izes the county board to set up by ordinance a committee
to have charge of county forests with power to enter such
lands under the forest crop law, sec. 77.02 which provides
that the owner of lands 40 acres or more in area may peti
tion for the registration of such lands, and sec. 77.13 which

states that a county owning lands suitable for registration
shall be deemed an owner under ch. 77, Stats.

The foregoing statutes indicate clearly that a lessee is
not entitled to register lands under the forest crop law.
The question then remains whether an owner who has
duly registered his lands can transfer any interest in such
lands to a person in the status of a lessee. It is assumed
such lessee would continue the practice of forestry only,
for if he did not the entry would be cancelled under sec.

77.10 (1) (a).
The only provision for the transfer of lands registered

under the forest crop law is found in sec. 77.10 (1) (b),
which provides for a conveyance hy deed and an acceptance
by the gi'antee of the transfer certifying that he intends
to continue the practice of forestry. This express provision
of one means of transfer, by deed, by implication excludes
all other means of transfer by lease or otherwise. Expressio
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unius est exchisio alterius. This conclusion is reinforced
by a consideration of the general policy which allows only
the owner to register and imposes various obligations of
conforming to the act on the owner. This policy would be
avoided if it were possible for the owner to register and
thereafter transfer his lands by way of lease. In particular,
in the case of a lease by the county, the lessee by such device
would avoid the 10 cents per acre tax under sec. 77.04 (2)
which all private owners are required to pay.

It is our opinion that an owner of lands registered under
the forest crop law, including a county, has no power to
transfer those lands other than by deed in such a manner
that the registration continues.
RGT

Conservation Commission—Fish and Game—Permit to

Carry Firearms—Permits required under conservation
commission order No. M-40, relating to carrying certain
guns and ammunition in deer territory, may lawfully be
issued by law enforcement area supervisors.

December 13, 1951.
Ernest Swift, Director,

Wisconsin Conservation De/partment.

You state that conservation commission order No. M-40

(Revised 6) prohibits the possession of certain firearms
and ammunition in areas frequented by deer in named
counties during certain periods of the year, except under
a permit issued free of charge by the conservation depart
ment. You state that at present all applications for such
permits are forwarded to Madison and are processed in
your office, and the permits are issued with the personal
approval of the conservation director.

You inquire whether you may, under the provisions of
present order No. M-40, authorize your law enforcement
area supervisors to process such applications and issue
such permits in the name of the department.
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Section 4 of order No. M-40 (Revised 6) provides:

"It is further ordered that the State Conservation Depart
ment is authorized to issue free of cost to any person eligible
to secure a license to hunt under the laws of the State of
Wisconsin, a permit to carry specified firearms and ammu
nition into and onto any such deer-frequented or inhabited
areas mentioned in this order when the applicant for such
permit can show there is good and sufficient reason for
the issuance of such permit to him. Applications for such
permits may be made to the State Conservation Depart
ment, its conservation wardens, forest rangers, or other
designated agents of the Commission and shall state
thereon the purpose for which they are required, the county
or counties in which the permit is to be used, and such
other information as may be deemed necessary by the State
Conservation Commission."

By the express terms of this order, applications may be
made not only to the department, but to the conservation
wardens, forest rangers, or other designated agents of the
commission. The order does not attempt to specify who
in the department shall examine the application and have
authority to sign the permit, nor does it require that each
permit shall have the personal attention of the conserva
tion director. Hence it would appear that the handling
of the application is a matter of internal administration
within the department, and the director could authorize any
subordinate, acting in accordance with department policy,
to examine such application and issue the permit in the
name of the department. The present order No. M-40 as
written is subject to the fair interpretation that the com
mission intended that any person authorized to accept an
application could be empowered by the director to act on
it. And, in fact, for sometime past your application blank
has required that the local warden indicate his approval
thereon, and the local warden has had power to reject appli
cations, all without objection by the commission.

Accordingly, it is our opinion that under the existing
order No. M-40 you may properly authorize your law
enforcement area supervisors to issue the required permits.
If this construction is not in accord with the actual intent
of the commission, the commission can readily clarify its
order at its next meeting.
RGT
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Banks and Banking—Dairy, Food and Drugs—Bank as
Tmstee of Funds for Milk Producers—Bank receiving
funds for distribution to milk producers under sec. 100.06
(1) (a), Stats., must be duly authorized to act as trustee.

December 14, 1951.
G. M. Matthews,

Commissioner of Banks,
State Banking Department.

You inquire whether a state bank which has been desig
nated to receive and distribute the proceeds of the sale
of milk or milk products under the provisions of sec. 100.06
(1) (a)> Stats., must be qualified to act as a trustee or
fiduciary under the provisions of sec. 221.04 (6), Stats.
The applicable statutes read as follows:

"100.06 (1) (a) No person shall operate a dairy plant
or receiving station, as defined in section 97.04, and no
license therefor shall be issued unless he shall have first
satisfied the department that his financial condition is such
as to reasonably assure prompt payment to the producers
for the milk and cream to be received by him as and when
the same becomes due and payable; but the provisions of
this paragraph shall not apply to any assembler of milk
or manufacturer of milk products not actually buying milk
or cream and not handling the proceeds from the sale of
the product manufactured or assembled if such proceeds
are made payable to and distributed by a banking
institution."

"221.04 (6) When thereto authorized by the commis
sioner, and if and after it shall have in good faith complied
with all requirements of law and fulfilled all the conditions
precedent to the exercise of such powers imposed by law
upon trust company banks, any state bank may act as trus
tee, executor, administrator, registrar of stocks and bonds,
guardian of estates, assignee, receiver, committee of estates
of lunatics, and in any other fiduciary capacity in which
trust company banks are permitted to'act. Any state bank-
so authorized by the commissioner shall comply with sec
tion 223.02 before exercising such authority and shall be
thereupon entitled to the same exemption as to making and
filing any oath or giving any bond or security as is con
ferred on trust company banks by section 223.03 (8). * * *"
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Sec. 100.06 (1) (a) provides two alternate methods of
protecting milk producers who sell their milk to a dairy-
plant or receiving station: (1) The department of agri
culture must approve of the financial situation of the agency
receiving the milk; (2) The assembler or manufacturer
may arrange to have the proceeds of the sale delivered to
a bank for division and distribution to the milk producers.
In our opinion, a bank receiving funds in such a manner

has received the funds in trust and should be authorized
to act as a trustee under sec. 221.04 (6). In the case of
WoodmaTisee v. Schmitz, (1930) 202 Wis. 242, 246, 232
N. W. 774, our court quoted with approval the following
definition of a trust by Chancellor Kent:

"* ="= * Every person who receives money to be paid to
another, or to be applied to a particular purpose to which
he does not apply it, is a trustee * *

Kane v. Bloodgood, 7 Johns Ch. 90, 110; In re Vosburgh's
Estate, 279 Pa. 329, 123 A. 813; 65 C. J. 215 n. 42.
The delivery of funds to the bank is not a deposit in the

ordinary banking sense, since the purpose of the delivery
is not for safekeeping or for the commercial convenience
of the depositor, but solely for the purpose of insuring that
the milk producers will be paid for their milk. Such a

purpose fulfills the essentials of a trust within the above
definition and hence a bank so receiving funds must be duly
authorized to act as trustee.

ROT
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Fish and Game—Artificial Lakes and Ponds—Owner of
completely artificial lake or pond may take fish therefrom
and sell the same without a fishing license. Such lake or
pond should be licensed as a private fish hatchery.
Owner of artificial lake or pond may destroy fish therein

by poison, drainage, or otherwise.

December 14, 1951.

G. E. SpRECHEr; Acting Director,
State Conservation Department.

You have asked for an analysis of public and private
rights in regard to fish in artificial lakes and ponds. You
raise the following specific questions:

1. In artificially made lakes or ponds is a fishing license
required under the Wisconsin statutes?

2. In artificial lakes and ponds does the owner or occu
pant have legal right to poison or otherwise destroy the
fish present (a) if they were legally acquired from a
licensed fish hatchery, and (b) if they were acquired from
public waters?

3. Does the owner have a right to sell game fish taken
from these waters?

The discussion herein will be limited to those ai*tificial

bodies of water which are not connected with a natural

navigable body of water, for the law appears settled that
when a navigable body of water is artificially increased in
area the rights of the public in hunting and fishing extend
throughout the entire area, Mendota Club v. Anderson, 101
Wis. 479, and the navigable waters themselves are trust
property of the state, 39 0. A. G. 230 and cases therein
cited. Hence such bodies for all legal purposes must be
regarded the same as natural navigable waters.
An artificial body of water created entirely on land which

is the subject of full private ownership has a different legal
status. The waters themselves when lawfully acquired and
transmitted to the impoundment are the subject of private
ownership, and the impoundment itself is subject to the
full dominion and control of the owner. In the case of Delta

Fish and Fur Farms, Inc. v. Pierce, 203 Wis. 519, our court
held that a body of water more than 2,000 acres in area,
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varying in depth from 1 to 7 feet, created entirely on
privately owned lands and supplied with water from some
15 wells was private property, and hence the public could be
excluded from hunting thereon. In the case of State v.
Lipinske, (1933) 212 Wis. 421, which involved the same
waters, the court held that the owners could place lawfully
acquired fish in such waters, allow them to propagate, and
thereafter withdraw such fish by seining for purposes of
sale. The fish involved were rough fish, that is, dogfish and
carp. The right of the state to place reasonable regulations
upon the possession, transportation and sale of such fish
or of game fish for the purpose of insuring compliance with
other conservation laws was not discussed in the opinion.
In view of the fact that a qualified ownership only may
be obtained in wild animals upon their initial taking, such
power must now be considered as indisputable. Geer v.
Connecticut, (1896) 161 U. S. 519, 40 L. Ed. 793; LaCoste
v. Department of Conservation, 263 U. S. 545, 68
L. Ed. 437.

In the light of the foregoing, and referring now only to
artificial bodies of water which do not contain a navigable
water, your specific questions will be considered.

1. Under the authority of the Lipinske case, a person
owning an artificial impoundment may take fish therefrom
without a fishing license such as is issued under the pro
visions of sec. 29.145, Stats. However, there seems to be
no escape from the conclusion that the-impoundment should
be licensed as a private fish hatchery under sec. 29.52 as
amended by ch. 391, Laws 1951.

2. The owner of such an impoundment has a right to
destroy by poison, drainage or otherwise, all fish which are
lawfully in such impoundment. If the owner has unlawfully
taken fish and placed them in the impoundment, killing
would be an added element of the offense of unlawful tak
ing under sec. 29.09 (1). If an unlawful taking could not
be shown, it would appear that killing is not a separate
offense.

3. The owner would have the right to sell game or other
fish taken from his impoundment upon compliance with sec.
29.52.

RGT



488 Opinions of the Attorney General

Schools and School Districts—Board Members—Public

Officers—Malfeasance—Sec. 348.28, Stats., applies to con
tracts for personal services. It probably prohibits school
boards from contracting with wives, husbands and minor
children of members of such board.

December 18, 1951.
V. E. Kimball,

Assistant State Superintendent of Public Instruction.

You have requested an opinion on the following questions;
1. Do the provisions of sec. 348.28, Stats., prohibit school

district boards from contracting with themselves to per
form services for the district for compensation in excess
of their salaries as board members?

2. Do the provisions of sec. 348.28 prohibit school boards
from contracting with school board members' wives, hus
bands and minor children to perform services for the
district?

Sec. 348.28, Stats., provides in part as follows:

"(1) Any officer, agent or clerk of * * * any * * * school
district"- * * who shall have, reserve or acquire any pecuni
ary interest, directly or indirectly, present or prospective,
absolute or conditional, in any way or manner * * * in any
contract * * * in relation to any public service * * * shall
be imprisoned in the county jail not more than one year,
or in the state prison not more than 5 years, or fined not
exceeding $500.
"(2) The provisions of this section shall not apply * * *

to any contract, not exceeding $1,000 in any one year * * *.
"(3) Any contract, to which the state or any county,

city, village, town, school board or school district is a party,
entered into in violation of the provisions of this section,
shall be absolutely null and void and the state, county, city,
village, town, school board or school district shall incur
no liability whatever thereon."

The answer to your first question is "Yes," if the amount
exceeds $1,000 in any one year. The statute applies to con
tracts for personal service. Henry v. Dolen, (1925) 186
Wis. 622, 625, 203 N. W. 369.
The answer to your second question is that this office has

previously in well considered opinions stated that the
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statute "probably" applies to a member of the school board
which contracts with his wife or minor child for personal
services, on the ground that the school board member has
an indirect interest in the contract. 20 0. A. G. 862; 24
0. A. G. 113. The reasoning of those opinions applies as
well to the case of a wife who is a member of a school board
which enters into a contract with her husband. Again the
exclusion of contracts not in excess of $1,000 per year
applies.
WAP

Counties—Contracts—Bids—A county cannot avoid the
provisions of sec. 59.07 (4) (c). Stats., by splitting a job
into smaller units, each costing less than $1,000. A county
board may by a three-fourths vote authorize the dii'ect
construction of a county-owned building. To accomplish
such purpose the county may hire the necessary tradesmen
and supervisory employes on a temporary basis.

December 20, 1951.
John F. Friedl,

District Attorney,

Langlade County.

You state that the county board has appropriated $3,500
for the construction of a county-owned building but has
not been able to get satisfactory bids. In this connection,
you ask two questions:

1. May the county board now proceed to vote that the
building be put up directly by the county?

2. If the work is done directly by the county, can it let

the work on a day to day basis, or would this be consid
ered a subterfuge of section 59.07?

Sec. 59.07 (4) (c) provides as follows:

"All public work, including any contract for the con
struction, execution, repair, remodeling or improvement of
any public work, building, or furnishing of supplies or mate
rial of any kind whatsoever where the estimated cost of
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such wor]{ will exceed $1,000 shall be let by contract to
the lowest responsible bidder, such contract shall be let,
made and entered into pursuant to and in accordance with
section 66.29, except that the county board may by a three-
fourths vote of all the members-elect provide that any class
of public work or any part thereof may be done directly
by the county without submitting the same for bids. This
paragraph shall not apply to highway contracts which the
county highway committee is authorized by law to let or
make."

The meaning of this section is discussed in 35 0. A. G.
88, 36 0. A. G. 229, 37 0. A. G. 285 and 40 0. A. G. 22.
It is my opinion that it is settled law that unless the county
itself, with its own employes, directly constructs a build
ing such as your letter describes, the contract must be let
to the lowest responsible bidder.

The provision for the county itself doing the work with
out bids upon a three-quarters vote of the elected members
of the county board is a recent amendment, having been
enacted in 1949 (ch. 98). Between 1945 and 1949 the law
required bids but did not authorize the direct construction
by the county. Previous to 1945, the law did not require
bids on county work. See CuUen v. Rock County, 224 Wis.
237. The law in this respect was not settled until the Cullen
case (Dec. 1943). A review of these events in sequence
makes the meaning and intention of this statute clear as
it applies to your first question.

First, after a period when the law on this point was not
well settled, the supreme court held in the CuUen case in
1943 that a county was not bound to let public works out
on bid.

Next the 1945 legislature enacted ch. 456, Laws 1945,
which created sec. 59.07 (4) (c) requiring the letting of
contracts on public works of counties to the lowest respon
sible bidder.

After that the 1949 legislature enacted ch. 98, Laws 1949,
amending sec. 59.07 (4) (c) to allow public works to be
done directly by the county upon a three-quarters vote of
the county board.
In my opinion this was enacted to cover just such a situ

ation as you describe.
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The result is that in order to protect the public from
excessive charges, public works to be constructed by the
county shall ordinarily be done by contract let to the lowest
responsible bidder. However, in unusual situations the
county board may at its discretion (exercised by a three-
quarters vote of the members elect) order the work done
directly by the county. This protects the interests of the
county in instances where no satisfactory bid is received
or in other special circumstances where a strict adherence
to the requirements for letting contracts by bid would
defeat the best interests of the county.
Your second question is subject to two interpretations.

In. view of the fact that sec. 59.07 (4) (c) covers "all pub
lic work * * * where the estimated cost of the work will
exceed $1,000," its application could not be avoided by
breaking up the construction of a $3,500 building into four
or more segments and letting four or more contracts, each
of which would be less than $1,000. It is the whole building
which is the "public work." Neither could it be broken
down into units of one day's work each and each day's
work be let as a separate contract.
The second possible interpretation of your second ques

tion—which is what I presume you intended—is whether
you can hire temporary employes to do the work on a daily
wage or other wage basis, even though the total cost exceeds
$1,000. In my opinion this can be done.

This problem arises more commonly in the construction
of county highways. In that case, the county usually uses
its own crew and own equipment but may hire such addi
tional help and the use of such additional equipment as is
necessary to perform the job. Most counties are better
prepared to construct a highway than to construct a camp
dormitory, but the principle is the same. There is nothing
in this section of the statutes to prevent you from hiring
as much help as you need to construct this building. Should
you find it necessary to temporarily hire carpenters,
masons, plumbers, electricians and a foreman on an hourly,
daily or other normal and acceptable basis in order to com
plete this job, it is within your power to do so.
GFS
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Pensions—Social Security—Employes of school lunch
program in city, who were hired by school board or its
authorized representative but who were not paid on a regu
lar pay roll of such city, were properly excluded from the
Wisconsin retirement fund.

Such employes could have been included under federal
old age and survivors insurance system if their positions
normally required performance of duty for at least 600
hours each year and proper action to accomplish such inclu
sion had been taken pursuant to ch. 60, Laws 1951.

If such employes now are paid on a regular city pay roll
and otherwise qualify as participating employes under the
Wisconsin retirement fund they could not thereafter be
included under the federal old age and survivors insurance
system.

December 20, 1951.
Frederick N. MacMillin, Director,

Public Employes Social Security Fund.

You inquire whether certain individuals employed in
connection with the school lunch program in the city of
La Crosse are eligible for inclusion under the federal old
age and survivors insurance system pursuant to the pro
visions of ch. 60, Laws 1951.
The federal government pays a sum of money to the

department of public instruction for the purpose of sub
sidizing the school lunch program throughout the state.
Schools which desire to participate in such program make
application therefor to said department. When the applica
tion is approved, an agreement is entered into between the
department of public instruction and the sponsoring agency
which, in the past, could have been a board of education,
a school board, a P. T. A. organization or a welfare organi
zation. Puisuant to the school lunch program agreement,
the sponsoring agency submits reports of school lunches
furnished to children and receives reimbursement for pai-t
of the cost thereof from the department of public instruc
tion out of the funds supplied by the federal government.
The children to whom the lunches are furnished pay some
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money for them. The revenues derived from the operation
of the program apparently have been paid into a revolving
fund which has not been handled as regular city funds.
The following factual statements were submitted by the

board of education of the city of La Crosse:

"Employment arrangements are made by the school prin
cipal or the teacher-manager delegated by the school prin
cipal. The wages paid are from funds received from stu
dents and government subsidy.
"Checks are issued against the school lunch account,

directly, by the individual schools. This program is oper
ated on a non-profit basis. This general program is spon
sored by the La Crosse Board of Education. These people
have not been reported for Municipal Retirement since they
are not listed on our regular Board of Education Payrolls.
The cooks and assistant cooks are anxious to contribute
to and eventually receive the benefits of Social Security."
(Letter of April 16, 1951)

"(1) In 1942 when subsidy reimbursement was received
directly from the Federal Government for the milk pro
gram, we opened a special bank account called La Crosse
Public Schools Lunch Program in which the subsidy checks
were deposited and against which account reimbursement
checks were issued by this office to schools on the basis
of their monthly claim.
"(2) Complete records of these transactions have been

maintained which have been audited by the City and ai*e
subject to State and Federal audit. The Federal Govern
ment made a sampling audit approximately three years ago.
"(8) This procedure has been continued and is in prac

tice at the present time, although the financial transactions
are now directly with the State Department of Public
Instruction." (Letter of April 25, 1951)

Sec. 66.99 of the Wisconsin statutes as created by ch.
60, Laws 1951, provides:

"(1) As used in this section:
"(a) 'Public agency' means the state and any county,

city, village, town, school district or other unit of govern
ment, or agency or instrumentality thereof which is eligible
for inclusion under the Federal Old Age and Survivors
Insurance System.

"(c) 'Coverage group' has the meaning given that term
by federal regulations.
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"(d) 'Director' means the executive director of the Wis
consin Retirement Fund.
"(2) Each public agenci^ other than the state may deter

mine to be included under the Federal Old Age and Sur
vivors Insurance System through the adoption of a resolu
tion by the governing body thereof with respect to the cov
erage groups specified in such resolution * * *.

"(4) The director with the approval of the governor
shall pursuant to subsection (3) or upon the submission
to him of a certified copy of a resolution adopted by the
governing body of any public agency in accordance with
subsection (2), execute upon behalf of the state an agree
ment or modification of an agreement, with the Federal
Social Security Administrator for the inclusion of a cover
age group of the employes and officers of such public agency
under the Federal Old Age and Survivors Insurance System
* # *

"(4a) No part-time employe or officer shall be included
under such agreement when filling a position or office which
does not normally require actual performance of duty for
at least 600 hours in each year * *

Sec. 218 of Title II of the Social Security Act provides
in part:

"(b) For the purposes of this section—
<1* * *

"(4) The term 'retirement system' means a pension,
annuity, retirement, or similar fund or system established
by a State or by a political subdivision thereof.
"(5) The term 'coverage group' means * * * (B)

employees of a political subdivision of a State other than
those engaged in performing service in connection with a
proprietary function; * * * (D) employees of a political
subdivision of a State engaged in performing service in
connection with a single proprietary function. * * *

:i: *

"(d) No agreement with any State may be made appli
cable (either in the original agreement or by any modifica-
iion thereof) to any service performed by employees as
members of any coverage group in positions covered by a
retirement system on the date such agreement is made
applicable to such coverage group. * * *"

Sees. 66.90 to 66.919 of the Wisconsin statutes relate to

the Wisconsin retirement fund. Sec. 66.901 (4) provides
in part:
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"The following words and phrases as used in sections
66.90 to 66.919, unless different meanings are plainly indi
cated by their context, shall have the following meanings
respectively:

"(4) EMPLOYE. Any person who:
«4; $ :|c

"(b) Whose name appears on a regular pay roll of such
municipality.
"(c) Is employed in a position normally requiring actual

performance of duty during not less than 600 hours a year
in such municipality * *

The city of La Crosse has been a participating municipal
ity under the Wisconsin retirement fund since January 1,
1944. Because the employes in question were not paid on a
regular pay roll of the city of La Crosse they were excluded
from participation in the Wisconsin retirement fund, as
required by sec. 66.901 (4) (b).

If the governing body of the city of La Crosse had
adopted the proper resolution pursuant to sec. 66.99 (2)
and such city had been included in an agreement or modi
fication thereof pursuant to sec. 66.99 (4), it is my opinion
that these persons would have been considered employes
of the city and subject to inclusion under the federal old
age and survivors insurance system if their positions nor
mally required performance of duty for at least 600 hours
in each year.
I have been advised that recently some new arrange

ments have been made with respect to the handling of the
school lunch program funds and that perhaps the employes
in question now are being paid on a regular pay roll of
the city of La Crosse. If they are so paid and their posi
tions normally require performance of duty for at least
600 hours in each year, these employes presumably will
come under the Wisconsin retirement fund. If they come
under the Wisconsin retirement fund before the govern
ing body of the city of La Crosse can bring them under
the old age and survivors insurance system, they will be
ineligible for the latter system by virtue of sec. 218 (d).
Title II, of the Social Security Act.
JEW
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Salai-ies and Wages—County Veterans' Service Commis
sion—Compensation of members of county veterans' serv
ice commission is fixed at the discretion of the county board.

Dec. 24, 1951.
John H. Chisholm,

District Attorney,
Douglas County.

You inquire whether members of the county veterans'
service commission established under sec. 45.12, Stats., are
entitled to the same rate of compensation as county board
members.

Sec. 45.15, Stats. 1939, interpreted in 29 0. A. G. 240, to
which you refer, required the county board to pay the com
mission the same rate of compensation as the board
received.

This section was amended by ch. 559, Laws 1945, to read
as follows:

"The county board shall allow the members of the commis
sion a reasonable rate of compensation for services and
actual expenses incurred in the performance of their duties
to be determined pursuant to section 59.15. The county
board may provide for the employment of clerical assist
ance to the commission."

This statute is plain on its face and not subject to inter
pretation. The amount of compensation is confided to the
discretion of the county board and may be higher or lower
than that fixed for the members of the county board. It
would appear that the rate fixed cannot be reviewed any
where, with the possible exception of the case where it is
fixed so low no competent persons can be obtained to serve.
Since that case is not presently before us, we express no
opinion as to the existence or nature of a remedy under
such circumstances.

ROT
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Licenses and Permits—Detectives—Persons whose sole

activities consist of obtaining ticket stubs from theaters at
sporadic intervals and forwarding such stubs to others need
not be licensed as private detectives under sec. 175.07, Stats.

December 24, 1951.
Thorpe Merriman,

District Attoimey,
Jefferson County.

You state that X corporation has a contract with a
motion picture distributor under which X hires a person
(whose identity is not known to the exhibitor or distrib
utor) to go to the exhibitor's theater on a certain day and

buy a ticket in the first and last hour of that day. The
buyer then mails the stubs of these tickets to X, who for
wards them to the distributor who checks the numbers on

the stubs against attendance records submitted by the
exhibitor.

You ask whether the persons who buy the tickets are
required to be licensed as private detectives under sec.
175.07, Stats.
The answer to your question is "No."
The statute provides:

" (1) No person shall act or hold himself out as a private
detective, private police, or private guard, nor shall any
person solicit business or perform any service in this state
as a private detective, private police, or private guard, or
receive any fees or compensation whatever for acting as
private detective, private police or private guard for any
person, firm or corporation, without first having obtained
the license and filed the bond provided for in this section.
No person shall be licensed under this section unless he is
a citizen of the United States and shall have resided in
this state continuously for one year immediately preceding,
but this shall not apply to the state manager of any private
detective agency whose headquarters are outside of the
state, when such agency shall satisfy the secretary of state
of the necessity for employing a nonresident as state
manager.

"(2) The term 'pi'ivate detective' shall include among
others those persons known as inside shop operatives, that
is, pei'sons who do not undertake direct employment
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whether in shops or otherwise with the owner of a place
of employment, but who are engaged by some independent
agency to operate or work in such place of employment,
and to render reports of activities in such place of employ
ment, to such independent agency, or to the owners of the
place of employment under the direction of such inde
pendent agency."

18 C. J. 979, § 1 defines "detective" as follows:

"A detective is one whose business it is to detect crim
inals or discover matters of secrecy and pernicious import,
for the protection of the public.
"A private detective is one engaged by individuals for

private protection. The rendition of services without com
pensation does not constitute a person a private detective,
as a matter of law. A private detective, although licensed,
is not generally regarded as a public oificer, although he
is vested with statutory authority to serve warrants in
criminal cases, where there is no duty to do so; but it has
been stated that a private detective is in essence a quasi
peace officer, and that where he has the power to serve
warrants in criminal cases and is subjected to the super
vision of the courts, he is, in a sense, a depositary of the
police function of the state and is bound to exercise his
business with a due regard to the legal right of all. Where
private detectives are vested with the powers and duties
of public officers, the constitutional provisions relating to
such officers apply to them."

This statement was quoted with approval in Smith v.
S. H. Kress & Co., 210 Ala. 436, 98 So. 378, and in 28
0. A. G. 485, 487. This last opinion also stated:

"The inherent nature of detective work is such as to
require a high degree of competence and ability on the part
of those so engaged in order to avoid violation of the private
and personal affairs of those under investigation. In State
ex rel. Russel, Inc. v. Fire and Police Commr's., 182 Wis
249, 253, 196 N. W. 242, the court said:
" 'The powers exercised by a private detective are impor

tant and often delicate, and in their use require exceptional
tact, honesty and good judgment' "

The authorities cited clearly indicate that the persons
whom the legislature intended to regulate under the provi
sions of sec. 175.07 were those persons who engage in the
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business or profession of a private detective, and that such
business is one that requires skill and integrity. While no
hard and fast rule can be laid down in advance to deter
mine how much activity in the collection of information
is necessary to show that a person is engaged in business
as a private detective, it appears reasonably clear that the
persons under consideration herein are not engaged in such
business. They make no observations on their own account,
they do not interpret such observations, nor do they exer
cise judgment in determining the extent and scope of the
observations to be made. Neither do they prepare anything
which might be considered the preparation of a report of
their observations.

In our opinion the act of obtaining ticket stubs at sporadic
intervals and forwarding them for interpretation by others
does not render the person so acting a private detective
within the meaning of sec. 175.07, Stats., and persons who
so act need not be licensed as private detectives.
RGT

Register of Deeds—Fees—^Where a telephone company
records an instrument which combines the features of a
real estate mortgage and a chattel mortgage along with
various collateral contractual provisions as to the opera
tion of the business, such document is subject to the record
ing fees prescribed by sec. 59.57 (1) (b). Stats., even
though such document when recorded has the effect of a
chattel mortgage under sec. 180.25.

December 28, 1951.

Rodney Lee Young,

District Attorney,
Rusk County.

You have made inquiry as to the recording fee which
should be charged by the register of deeds for Rusk county
and Price county for recording a so-called mortgage from
a telephone company to the federal government under the
Rural Electrification Act.
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The instrument in question gives the mortgagee a lien
on all the property of the company, real, personal and
mixed, tangible or intangible, presently owned or hereafter

acquired for the purpose of or in connection with the con
struction or operation of the company's telephone system
and business in the counties of Price and Rusk and in any
other counties in the state. Various types of property are
specifically mentioned, ranging from switchboards to pole
diggers and including easements, rights of way, leases,
franchises, et?., together with all rents, income, revenues,
profits, benefits and the like.

Numerous collateral agreements are contained in the
instrument. For instance, the company agrees to furnish
adequate telephone service to the widest practicable num
ber of persons in rural areas. The approval in writing of
the majority of noteholders is required for a number of
things including extensions, additions, interchange of
traffic, division of tolls, the incurring of expenses for legal,
engineering, supervisory, management, accounting or other
similar services except in the routine course of business,
and the providing for salaries for directors, etc.
The agreement contains detailed provisions as to the

keeping of books, records and accounts and for charging
for telephone services. The company agrees not to declare
or pay any dividends on its common stock nor purchase
nor redeem any of its capital stock except out of current
earnings or undistributed earnings of previous years and
unless after the payment of such dividend or redemption
of stock the ratio of current assets to current liabilities shall
be at least two to one. Numerous and detailed provisions
are made as to the remedies of the mortgagee and note
holders, etc. The foregoing provisions are by no means all-
inclusive but are illustrative of the comprehensive nature
of the instrument which covers some 12 or more pages of
legal sized paper single spaced.
You state further that this instrument is offered for

recording pursuant to sec. 180.25, Stats., relating to util
ities and which among other things provides that any such
instrument when recorded in the office of the register of
deeds shall have the same force and effect as a chattel
mortgage.
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It is quite obvious from the foregoing discussion that
the instrument in question is not one of the standard forms
of documents mentioned in sec. 59.57 (1) as amended by
ch. 312, Laws 1951, so as to be subject to the regular
recording rates therein set forth. Neither can it be said
to constitute an ordinary real estate mortgage not on stand
ard form so as to be subject to the regular fee of $2 plus
an additional charge of $1 under sec. 235.16 (3). See 40

0. A. G. 232.

The instrument, so to speak, is neither "fish, flesh nor
fowl" but is a hybrid document which comes under the
classification "other instruments" mentioned in sec. 59.57

(1) (b) and hence is subject to the recording fees therein
set forth. While sec. 180.25 provides that such instruments
shall have the same force and effect as if filed as a chattel

mortgage, this does not make the instrument a chattel
mortgage subject to the recording fees specified for chattel
mortgages in sec. 59.57 (6), since it is obviously much more
than that, as it combines a real estate mortgage with a
chattel mortgage along with other contractual agreements.
Moreover, it is to be recorded as a real estate mortgage and
not just filed and entered as a chattel mortgage under sec.
59.57 (6).
WHR
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94.03, all receipts and disbursements must be handled
through county treasurer as provided in 59.73 and 59.20 228

Engineei'ing, state bureau of—There are no provisions in
certain specified laws which authorize the bureau to
construct or pay for a $40,000 penthouse on top of state
office building 272

Highway commission—Both chs. 202 and 456, Laws 1951,
pertaining to 20.49, are valid and effective acts, since
ch. 456 does not repeal the change effected by ch. 202.
Stout institute is thus entitled to certain highway
benefits 262

Intent to make appropriation—It is not sufficiently clear
that appropriation under 20.18 (3) covers aids author
ized by 50.08 to warrant payments out of the treasury
without judicial interpretation 335

Private persons—Discussion of appropriations to compensate
private persons for "moral obligations of the state" 178

Public welfare department—Persons employed by department
to administer diagnostic center provided for by 46.04 (1)
may be placed on depaii;mcnt's pay roll. Psychologist
cannot be paid from appropriation made by 20.17 (Ir)
unless he qualifies as "exceptional medical personnel,"
but may be paid under 20.17 (1) (a) 14

Stout institute—Expense of maintaining and repaii'ing prop
erty purchased with moneys from post-war building
fund must be paid out of appropriation under 20.34 (2),
insurance cost out of appropriation under 20.34 (3b),
and cost of heat, light and other operating expenses out
of the general appropriation, 20.34 (1). Rental income
from such property must be paid to the state treasury.
Sec. 41.22 131

Superintendent of public instruction—Governor has author
ity under 101.345 to accept grant of federal funds for
educational purposes, and such funds can be expended
lawfully only in accordance with the purposes of the
grant 6

Superintendent of public instruction—State superintendent
is "state educational a.^ncy" as defined in Public Law
815 and has sole authority to carry out survey of school
buildings with proceeds of federal grant made pursuant
to said law. State treasurer is custodian of funds granted
under said law and is required to pay them out on proper
voucher from state superintendent 372

ATTORNEY GENERAL

Escheats—Attorney general will not advise state treasurei-
as to validity of claim for refund of moneys escheated
to state for lack of known heirs in advance of court
pi-oceedings under 318.03 (4), in which proceedings he
must appear to represent interests adversary to those
of the claimant 260
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AUTOMOBILES AND MOTOR VEHICLES Page
See also Motor Carriers.

Driver's license—Under 85.08 (25) (b) motor vehicle com
missioner must revoke operator's license upon receipt of
record of conviction of operating vehicle while intoxi
cated in violation of city ordinance conforming to state
statute, notwithstanding that person convicted claims
evidence was insufficient to support conviction 7

Improper use of plates—Person who loans license plates for
use on vehicle for which they were not issued, in viola
tion of 85.01 h) or (4) (i) may be prosecuted as a prin
cipal under 353.05, notwithstanding that there is no spe
cific prohibition against the loan of license plates. He
may also be guilty of a conspiracy with the borrower, in
violation of 348.40 325

Parking lot—County board does not possess authority to
provide parking lot on courthouse grounds or other
property owned by county, limited to use of board mem
bers alone 69

Parking meters—Sec. 85.845 constitutes clear grant of
authority to cities to ei'ect parking meters on county
trunk highways within their corporate limits and to use
the revenue therefrom. In absence of statute, county has
no rights in the premises and is not entitled to any por
tion of the meter revenues 162

Tractors, registration—-Tractor used exclusively for driving
and giving power to tiench digger, which is bolted to
tractor and has no power of its own, and for hauling it
from job to job need not be registered 339

Weight restrictions—Highways described in 85.46 as amended
by ch. 597, Laws 1951, are class "A" highways for pur
poses of prosecution under 85.47 unless classified as "B"
pursuant to authority conferred thereby upon local
authorities. Classification as "A" is not dependent upon
action by local authorities but is deemed made by the
legislature itself 394

Weight restrictions—Where highway has been classified by
state commission under 85.46, Stats. 1949, and such
classification is properly shown on the map published
pursuant to subsec. (3), statutes do not require that
notice of such classification be given by the posting of
signs 402

Bail. See Criminal Law.

BANKS AND BANKING

Powers of state banks—State banks have no power to pur
chase stock in, or make donations to, pi'omotional cor
porations 246

Ratio of capital to deposits—Farm mortgage loans insured
by farmers' home administration, U. S. department of
agriculture, under provisions of Bankhead-Jones Farm
'Tenant Act as amended, constitute obligations of agen
cies guaranteed as to principal and interest by the
United States within the meaning of 220.075 (2) 251

Taxation—Franchise tax on banks measured by entire net
income, including income from federal securities, pro
posed by Bill 62'7, A., would be invalid as not satisfying
the requirements of U. S. Rev. Stats. §5219 184
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BANKS AND BANKING—(Continued) Page
Trust funds received for distribution to milk producers—

Bank receiving funds for distribution to milk producers
under 100.06 (1) (a) must be duly authorized to act as
trustee 484

BIDS

Bonds, official—Where county requires corporate surety
bond of county treasurer and pays premium thereon as
provided in 59.13 (3), there is no requirement of let
ting by advertised bidding 1

County, public works—Additional work on county asylum
building adding $60,000 to cost of $65,500 covered by
original contract must be let by contract to lowest re
sponsible bidder under 59.07 (4) (c), in absence of cir
cumstances bringing the situation within any well rec
ognized exceptions or limitations to the mandatory effect
of such a statute. This section does not apply to pur
chase of equipment such as mattresses, chairs and
dressers 22

County, public works—County cannot avoid provisions of
59.07 (4) (c) by splitting job into smaller units each
costing less than $1,000. By three-fourths vote board
may authorize direct construction of a county-owned
building and may hix'e necessary tradesmen and super
visory employes on a temporary basis 489

Blind aid. See Public Assistance.

BONDS

Municipal—City and county may construct joint city-county
building for courthouse and city hall purposes, and have
authority to finance their respective shares of the cost
by issuance of general obligation bonds 9

Municipal—Construction of county courthouse under 67.04
(1) (a) is different municipal purpose than construc
tion of joint city-county building under 67.04 (1) (q).
Proceeds of bonds issued and sold for one purpose may
not be diverted to other purposes or uses 287

Municipal—County does not have power to issue bonds to
acquire site for county building under 67.04 (1) (a)
unless the building falls within one of the categories
for which issuance of bonds for site acquisition is spe
cifically authorized in ch. 67 176

Official—^Where county requires corporate surety bond of
county treasurer and pays premium thereon as pro
vided in 59.13 (3), there is no requirement of letting
by advertised bidding 1

Official—Where county traffic patrolman is also deputy
sheriff not under civil service, sheriff may require him
to give bond under 59.22 (2) notwithstanding that he
has given bond as traffic patrolman under 83.016 (3)— 41

Bridges. See Highways and Bridges.

Building and loan associations. See Savings and Loan Asso
ciations.

Child protection. See Minoi'S.
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CIRCUIT COURT Page
Clerk—Clerk may not retain for own use fees received for

services in naturalization proceedings if county board
has provided annual salary under 59.15 (1) without pro
viding for retention of such fees 460

Terms—Failure to open circuit court on day fixed by 252.06
for the beginning of a term does not result in a lapse
or loss of the whole term, but the new temr begins on
said date by operation of law 447

CITIES

Conveyances—Under 62.11 (5) city council may pursuant
to valid contract convey real estate by form of con
veyance contemplated by 235.19 (2) without mayor's
signature, but such action must be submitted to the
mayor for his veto under 62.09 (8) (c). Veto must be
overridden by three-fourths vote of members of the
council 134

Co-operative enterprise—City and county may construct
joint city-county building for courthouse and city hall
purposes, and have authority to finance their respective
shares of the cost by issuance of general obligation
bonds 9

Parking meters—Sec. 8o.845 constitutes clear grant of
authority to cities to erect pai-king meters on county
trunk highways within their corporate limits and to
use the revenue therefrom. In absence of statute, county
has no rights in the premises and is not entitled to any
portion of the meter revenues 162

CIVIL DEFENSE

Appi'opriations and allocation of powers—Statutes establish
ing state system of civil defense analyzed. Sees. 20.03
(4), 20.035, 20.07 (18), 21.024, 25.37 332

Injury to workers—In absence of specific civil defense legis
lation, state and its municipalities would be liable to
persons injured only in accordance with terms of work
men's compensation act . 111

CIVIL SERVICE

Public welfare department, diagnostic center—Professional
personnel employed to administer diagnostic center pro
vided for by 46.04 (1) are to be appointed by dean of
university medical school from his staff without regard
to ch. 16 14

CONDEMNATION

Highways, title—Where state commission pursuant to 84.09
has directed county highway committee to acquire fee
title to parcel of land for highway purposes, and resort
is had to ch. 32, county acquires title in fee simple. Sec.
32.14, limiting interest to easement for highway pur
poses, deemed inapplicable 218

CONSERVATION DEPARTMENT

Appropriations and expenditures—Department has no
authority under 20.20 to reimburse wardens for exces
sive wear and tear on batteries and generators of their
automobiles caused by use of state-owned mobile 2-way
radio units 230
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CONSERVATION DEPARTMENT—(Continued) Page
Permit to carry firearms in deer territory—Permits re

quired under conservation commission order M-40 may
lawfully be issued by law enforcement area supervisors 482

CONSTITUTION

Amendment—^Suggestion for statements required by 6.10 in
notice submitting proposed amendments at April election 16

Apportionment—Art. IV, sec. 3, requires apportionment to
be based upon the federal census 71

Apportionment—Legislature is not restricted by art. IV, sec.
5 or otherwise from creating senate district consisting of
an assembly district from one county and those of ad
joining counties, provided the district is composed of
convenient contiguous territory 98

Debt limit, municipal—Applications for loans from trust
funds by common school district and union free high
school district with coterminous boundaries need not be
rejected because combined indebtedness will be almost
10 per cent of last preceding assessed valuation of the
property therein if neither district would be indebted
to an amount in excess of 5 per cent of such valuation— 316

CONSTITUTIONAL LAW

Appropriations—It is not sufficiently clear that appropria
tion under 20.18 (3) covers aids authorised by 50.08 to
warrant payments out of the treasury without judicial
interpretation 335

Delegation of judicial power—Conferring upon notary pub
lic power to accept bail in amount fixed by statute does
not constitute unlawful delegation of judicial power to
a nonjudicial officer 101

Delegation of legislative* powers—Delegation of power to
county school committee to authorize increases in tui
tion under 40.47 (5) (a) and in transportation charges
under 40.34 (10) is probably constitutional 194

Option laws—Legislative enactment which is complete on its
face and conditioned to go into operation upon some
future contingency such as the result of an election is
constitutional 304

Private road work—Proposed sec. 59.08 (35m) concerning
use of county highway machinery for private purposes
does not meet constitutional objections raised by court
in declaring similar statute unconstitutional 59

Private road woi'k—Proposed sec. 59.08 (35m) concerning
use of county highway machinery for certain private
purposes, meets specific constitutional objections raised
in Heimcrl v. Ozaukee Co., 256 Wis. 151, but basic con
stitutional objections in that case raise doubt as to
validity of proposed law 151

Public officers—Bill providing for expiration of the terms
of certain appointive officers and creating new terms
with increased salary does not violate art. IV, sec. 26,
Wis. Const. 91

School district, debt limit—Proposed amendment of 67.04 (6)
which would substitute state equalized valuation of
school district for last assessment figure as basis for
computing school district indebtedness is in conflict with
art. XI, sec. 3 118



518 Opinion^ of the Attorney General

CONSTITUTIONAL LAW—(Continued) Page
Search warrants—Bill to create 363.03 (2) authorizing issxi-

ance of search warrants on application of employes of
tax commissioner or attorney general to search for
gambling devices, fermented malt beverages or intoxi
cating liquors in the county where warrant is issued or
adjacent county, to be executed by such employes and
returned before a magistrate or court of the county hav
ing cognizance of the case, is not in conflict with any pro
vision of the Wisconsin constitution 126

Taxation—Tax exemption given to Taylor Orphan Asylum
by ch. 340, P. & L. Laws 1867, is invalid under sec. 1,
art. VIII, Wis. Const., because it accords greater exemp
tion than is accorded to other institutions of the same
class by 70.11 (4) 419

CONVEYANCES

City—Under 62.11 (5) city council may pursuant to valid
contract convey real estate by form of conveyance con
templated by 235.19 (2) without mayor's signature, but
such action must be submitted to the mayor for his veto
under 62.09 (8) (c). Veto must be overridden by three-
fourths vote of members of the council 134

CORONER'S JURORS

Compensation—Where county board has fixed rate for jurors
in circuit and county court pursuant to 255.31, rate for
coroner's jurors is required by 366.14 to be the same 222

CORPORATIONS

Common law trusts—Common law trust which was created
and which sold all its beneficial certificates prior to
enactment of 226.14 (3) must pay full filing fee im
posed by that section, including fee of $1 for each $1,000
of beneficial certificates sold 18

COSMETIC ART

Schools—Listing of schools of cosmetology under heading
"Beauty Pai-loi-s" in classified telephone directory con
stitutes "advertising for patrons" in violation of 159.02
(5) : 257

COUNTIES

Appropriations and expenditures—A county has no authority
under existing statutes to appropriate funds to a non
profit organization which has assumed the function of
patrolling a lake within the limits of the county 378

Board member—Because of doubt raised by 59.03 (2) (f),
county treasurer cannot, without court adjudication,
safely pay additional compensation for service on county
board of public welfare, county rural planning com
mittee, or county school committee, to board members
receiving annual salary 224

Board member—Membership on county board is not incom
patible with employment by village owned utility plant
in a capacity not involving any dealing with the county.
Village supervisor does not violate 348.28 by accepting
employment from that village utility commission 133
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COUNTIES—(Continued) Page
Board member—Sec. 66.195, created by ch. 6, Laws 1951,

authorizes members of municipal governing bodies, in
cluding counties, to increase their pay during their term
of office. This is an emergency provision expiring De
cember 31, 1953, after which provisions of 59.03 (2) (f)
as amended by ch. 43, Laws 1951, must control as to
maximum annual salaries of county board members 148

Board member—Where committee, pursuant to authoriza
tion delegated under 75.35 (2) (d), sells tax deed land
or standing timber thereon, county board retaining no
right to ratify sales but merely approving annual re
port of committee which does not list individual sales,
sec. 348.28 does not prohibit board member who is not
a member of the committee from purchasing land or
timber : 416

Bonds—County does not have power to issue bonds to acquire
site for county building under 67.04 (1) (a) unless the
building falls within one of the categories for which
issuance of bonds for site acquisition is specifically
authorized in ch. 67 176

Circuit court clerk—Clerk may not retain for own use fees
received for services in naturalization proceedings if
county board has provided annual salary under 59.15 (1)
without providing for retention of such fees 460

Clerk—May not retain for own use fees paid under 206.41
(1) (b) for conducting examinations for life insurance
agents' licenses, when conducted in his office during
office hours 460

Contracts, bids—Additional work on county asylum building
adding $60,000 to cost of $65,500 covered by original
contract must be let by contract to lowest responsible
bidder under 59.07 (4) (c), in absence of circumstances
bringing the situation within any well recognized ex
ceptions or limitations to the mandatory effect of such a
statute. This section does not apply to purchase of equip
ment such as mattresses, chairs and dressers 22

Contracts, bids—County cannot avoid provisions of 59.07 (4)
(c) by splitting job into smaller units each costing less
tnan $1,000. By three-fourths vote board may authorize
direct construction of a county-owned building and may
hire necessary tradesmen and supervisory employes on a
temporary basis 489

Co-operative enterprise—City and county may construct joint
city-county building for courthouse and city hall pur
poses, and have authority to finance their respective
shares of the cost by issuance of general obligation
bonds 9

Fair committee—Where county fair is conducted by county
board through a fair committee which is not a county
agricultural, society organized or existing under 94.03,
all receipts and disbursements must be handled through
county treasurer as provided in 59.73 and 59.20 228

Forest crop lands—County has no power to lease lands reg
istered under the forest crop law 481

Highway committee—Construction of new boiler room and
installation of furnace is an improvement and not within
authorization to county highway committee to use ma
chinery rental fund for general maintenance of county
highway garage. County board action and compliance
with 59.07 (4) (c) is necessary 81
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COUNTIES—(Continued) Page
Highway committee—County board may not at April meeting

increase size of highway committee from three to five
members, the two new members to serve until the annual
meeting or until their successors have been elected and
qualified, where a three-member committee to serve one
year had been elected pursuant to 83.015 (1) at prior
annual meeting in November 158

Lands, exchange of—Sec. 28.11 (2) does not authorize county
to acquire lands by exchange except for blocking out
county forests 57

Official bonds—Where county requires corporate surety bond
of county treasurer and pays premium thereon as pro
vided in 59.13 (3), there is no requirement of letting by
advertised bidding 1

Official bonds—Where county traffic patrolman is also deputy
sheriff not under civil service, sheriff may require him
to give bond under 59.22 (2) notwithstanding that he
has given bond as traffic patrolman under 83.016 (3) — 41

Parking lot—Board does not possess authority to provide
parking lot on courthouse grounds or other property
owned by county, limited to use of board members alone 69

Private road work—Proposed sec. 59.08 (35m) concerning
use of county highway machinery for private purposes
does not meet constitutional objections raised by court
in declaring similar statute unconstitutional 59

Private road work—Proposed sec. 59.08 (35m) concerning
use of county highway machinery for certain private
purposes, meets specific constitutional objections raised
in Heimerl v. Ozaukee Co., 256 Wis. 151, but basic con
stitutional olDjections in that case raise doubt as to
validity of proposed law 151

Public assistance—County board has no authority to fix
minimum amount of old-age assistance to be granted
under 49.20 to 49.41 479

Public assistance—One county may not recover from another
for relief given under 49.02 except as provided in 49.11,
even though need for relief was result of latter county's
denial of application for aid to dependent children, which
denial was later reversed by public welfare department 116

Public assistance, hospital care—Charges against a county
under 49.02 (5), in the absence of authorization by the
county, are limited to the reasonable value of emer
gency services for which prior authorization could not be
obtained without delay likely to injure the patient 74

Public welfare department—Neither state department nor
county authority administering aid to dependent chil
dren has power to establish ai-bitrary administrative
maximum for grants of aid under 49.19 (5) 190

Register in probate—County board fixing annual salary un
der 59.15 (2) (c) may also authorize register to retain
for own use fees for certified copies furnished by him 460

School committee—Failure of committee to file master plan
by July 1, 1951 automatically removes members from
office and thereafter they have no authority to act and
are entitled to no compensation. Selection of new mem
bership is exclusively within power of county board for
90 days. Thereafter, the vacancies may be filled by
appointment by county board chairman subject to con
firmation by board at its next meeting 382
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COUNTIES—(Continued) Page
School committee—Plan filed under 40.303 (4) (a) which

could not be put into operation under existing statutes
constitutes no plan at all and does not meet the require
ments of said section 436

Traffic patrolmen—The authority given to county board by
83.016 (1) to appoint traffic patrolmen may not be dele
gated to a committee 311

Veterans' service commission—Compensation of members is
fixed at discretion of the county board 496

COUNTY COURT

Register in probate—County board fixing annual salary un
der 59.15 (2) (c) may also authorize register to retain
for own use fees for certified copies furnished by him 460

COURTS

See al>;o Circuit Court; County Court; Juvenile Court.

Witness fees—Physicians employed by Mendota state hos
pital appointed as expert witnesses in criminal case, are
entitled to such compensation as the court may allow
pursuant to 357.27 (1) where time spent at the trial
was charged against their vacations and overtime due
them. The hospital is not required to furnish service of
such experts without charge 156

CRIMINAL LAW

Bail—Conferring power upon notary public to accept bail
in amount fixed by statute does not constitute unlawful
delegation of judicial power to a nonjudicial officer 101

Evidence, fish nets—Offense of using contraband nets in
violation of conservation commission order is established
by proof that unlawful net has been found in prohibited
place or area 472

Lottei-ies—Ch. 463, Laws 1951, amending 348.01 does not
legalize lotteries conducted in part via radio or tele
vision, but merely provides that listening or watching
and doing minor things such as answering telephone or
making telephone call shall not be regarded as consid
eration. "Lucky Social Security Numbers" program is
still a lottery because winning numbers are posted in
sponsor's places of business 284

Lotteries—Contest conducted by newspaper in which en
trants are required to forecast results of 20 football
games including estimate of point differential between
winners and losers is a lottery in violation of 348.01,
and also violates 348.085. Question of what is a game of
chance considered 438

Lotteries—Radio program described in the opinion is a lot
tery in violation of 348.01 notwithstanding amendment
of said section by ch. 463, Laws 1951 282

Lotteries—Scheme by which prizes arc to be distributed to
winners of slogan contest is a lottery in violation of
348.01 where no standards for judging are prescribed
and entry blanks must be obtained from participating
merchants and deposited in a theater lobby 211
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CRIMINAL LAW—(Continued) Pag®
Oleomargarine, colored, sale on Indian reservation—State is

without jurisdiction to prosecute Indian for sale in vio
lation of 97.39 (3) when sale made on Indian reserva
tion. Facts should be reported to United States attorney
for determination whether a prosecution will lie under
federal law

Parties to offenses—Person who loans license plates for use
on vehicle for which they were not issued, in violation
of 85.01 (1) or (4) (i) may be prosecuted as a principal
under 353.05, notwithstanding that there is no speciflc
prohibition against the loan of license plates. He may
also be guilty of a conspiracy with the borrower, in
violation of 348.40 325

Searches and seizures—Bill to create 363.03 (2) authorizing
issuance of search warrants on application of employes
of tax commissioner or attorney general to search for
gambling devices, fermented malt beverages or intoxi
cating liquors in the county where warrant is issued or
adjacent county, to be executed by such employes and
returned before a magistrate or court of the county
having cognizance of the case, is not in conflict with
any provision of the Wisconsin constitution 126

Sentence—Under 359.09 second offender may not be sen
tenced to Wisconsin state reformatory, although if sen
tenced to Wisconsin state prison he may be transferi'ed
to the reformatory by public welfare department pur
suant to 53.18 (2) unless convicted of first- or second-
degree murder 107

Witness fees—Physicians employed by Mendota state hos
pital, appointed as expert witnesses in criminal case are
entitled to such compensation as the court may allow
pursuant to 357.27 (1) where time spent at the trial
was charged against their vacations and overtime due
them. The hospital is not required to furnish service of
such experts without charge 156

DAIRY, FOOD AND DRUGS
See also Drags.
Bank as trustee of funds for milk producers—Bank receiving

funds for distribution to milk producers under 100.06
(1) (a) must be duly authorized to act as trustee 484

Oleomargarine, colored, sale on Indian reservation—State is
without jurisdiction to prosecute Indian for sale in
violation of 97.39 (3) when sale made on Indian i*esex*-
vation. Facts should be reported to United States attor
ney for determination whether a prosecution will lie
under federal law 360

Dependent children. See Public Assistance.

DETECTIVES

Theater checker—Persons whose sole activities consist of
obtaining ticket stubs from theaters at sporadic inter
vals and forwarding them to others need not be licensed
as private detectives under 175.07 497
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DRUGS Page
Livestock remedies—Sale of livestock remedies complying

with the provisions of 95.64 and 95.65, sold pursuant to
151.04 (3) in the form of proprietary medicines, is not
restricted to registered pharmacists, even though they
may contain drugs as listed under 151.06 or dangerous
drugs enumerated in 151.07 341

ENGINEERING, BUREAU OF
State office building—There are no provisions in certain

specified laws which authorize the bureau to construct
or pay for a $40,000 penthouse on top of state office
building 272

ELECTIONS

Constitutional amendment, notice-^Suggestion for state
ments required by 6.10 in notice submitting proposed
amendments at April election 16

Nominations^Subsecs. (1) and (2) of 5.27 provide alter
native and independent methods of nomination 113

ESCHEATS

Refund—Attorney general will not advise state treasurer as
to validity of claim for refund of moneys escheated to
state for lack of known heirs in advance of court pro
ceedings under 318.03 (4), in which pi'oceedings he must
appear to represent interests adversary to those of the
claimant 260

FEEBLE-MINDED

Discharge—Feeble-minded person committed to state colony
and training school and transferred in 1945 to Mil
waukee county asylum pursuant to 52.03 (3), Stats.
1945, and subsequently given leave of absence pursuant
to 51.13 (2), Stats. 1945, was not restored to compe
tency upon expiration of 2 years pursuant to 51.13 (3),
Stats. 1945, which applies only to persons adjudged in
sane or senile. Under 51.22 (3), (4) and (5), Stats.
1949, legal status of such person is same as under 1945
statutes. Hence, such patient, who has not been granted
permanent discharge under 51.22 (5), Stats. 1949, is not
restored to competency and may be required by super
intendent of county hospital to return to said institution
without any further commitment by any judge, notwith
standing that the patient has been at large for over 5
years 214

FIRE MARSHAL, STATE
Records, evidence in trials—Under 200.21 (2) information

and physical evidence obtained in investigating fires is
privileged from disclosure in civil cases. Only state fire
marshal may waive the privilege. When subpoenaed he
or his deputies must appear in court and trial court
should conduct preliminary examination to determine
whether privilege has been waived in whole or in part.
State fire marshal should waive privilege when he can
safely do so in order to prevent injustice to private liti
gants. Privilege does not apply when evidence needed
by state in criminal prosecution 34



524 Opinions of the Attorney General

FISH AND GAME Pa^re
Artificial lakes and i)onds—Owner of completely artificial

lake or pond may take fish thei-efrom and sell same
without a fishing license. Such lake or pond should be
licensed as a private fish hatchery. Owner may destroy
fish therein by poison, drainage or otherwise 486

Firearms, permit to carry in deer territory—Permits re
quired under conservation commission order M-40 may
lawfully be issued by law enforcement area supervisors 482

Fish nets—Offense of using contraband nets in violation of
conservation commission order is established by proof
that unlawful net has been found in prohibited place or
area 472

Violations, bail—Conferring upon notaries public power to
accept bail in amount fixed by statute does not consti
tute unlawful delegation of judicial power to nonjudicial
officer 101

Forest crop lands. See Taxation.

FORESTS

County—Sec. 28.11 (2) does not authorize county to acquire
lands by exchange except for blocking out county forests 57

GARNISHMENT

Action to recover value of relief—County having cause of
action for recovery under 49.08 does not have the basis
for a garnishment action as i-equired by 267.01 until
judgment is obtained. County has cause of action pur
suant to 49.08 when the recipient of relief has property
in the fmm of a chose in action 349

GOVERNOR

Acceptance of federal grants—Governor has authority under
101.345 to accept grant of federal funds for educational
purposes, and such funds can be expended lawfully only
in accoi'dance with the purposes of the grant 6

HEALTH, STATE BOARD OF

Appropriations and expenditures—It is not sufficiently clear
that appropriation under 20.18 (3) covers aids author
ized by 50.08 to warrant payments out of the treasury
without judicial interpretation 335

HIGHWAYS AND BRIDGES

Acquisition of lands—Moneys expended by state highway
commission for purchase of right-of-ways in cities must
be for lands purchased or condemned in the name of the
state pursuant to 84.09 I54

Classification for motor vehicles—Highways desci-ibed in
85.46 as amended by ch. 597, Laws 1951, are class "A"
highways for purposes of prosecution under 85.47 unless
classified as "B" pursuant to authority conferred thereby
upon local authorities. Classification as "A" is not de
pendent upon action by local authorities but is deemed
made by the legislature itself 394

Classification for motor vehicles—Where highway has been
classified by state commission under 85.46, Stats. 1949
and such classification is properly shown on the map
published i)uvsuant to subsec. (3) thereof, statutes do
not require that notice of such classification be given by
the posting of signs 492
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HIGHWAYS AND BRIDGES—(Continued) Page
Condemnation, title—Where state commission pursuant to

84.09 has directed county highway committee to acquire
fee title to parcel of land for highway purposes, and
resort is had to ch. 32, county acquires title in fee sim
ple. Sec. 32.14, limiting interest to easement for highway
purposes, deemed inapplicable 218

County highway committee—County board may not at April
meeting increase size of highway committee from three
to five members, the two new members to seiwe until the
annual meeting or until their successors have been
elected and qualified, where a three-member committee
to serve one year had been elected pursuant to 83.015
(1) at prior annual meeting in November 158

Private roads—Proposed sec. 59.08 (35m) concerning use of
county highway machinery for private purposes does not
meet constitutional objections raised by court in declar
ing similar statute unconstitutional 59

Private roads—Proposed sec. 59.08 (35m) concerning use of
county highway machinery for certain private purposes,
meets specific constitutional objections raised in Heimerl
V. Ozaukee Co., 256 Wis. 151, but basic constitutional
objections in that case raise doubt as to validity of pro
posed law 151

Stout institute roads—Both chs. 202 and 456, Laws 1951,
pertaining to 20.49, are valid and effective acts since
ch. 456 does not repeal change effected by ch. 202. Stout
institute is thus entitled to certain highway benefits — 262

To^vn bridges—Cities and villages which have constructed
bridges under 84.11 may be taxed for aid to town bridges
pursuant to 84.14 (3) and 81.38. Receipt of county aid
for bridge by city or village under 83.03 does not neces
sarily subject the municipality to bridge tax 29

HOSPITALS AND ASYLUMS

Liability of public institutions—In absence of statutory pro
vision to the contrary, strictly public institution such as
county tuberculosis sanatorium, created, owned and con
trolled by the county, is not liable for the negligence of
its agents 404

HOUSING

Veterans—Board of veterans affairs has authority to author
ize amendment of details of application for incentive
grant of housing authority if sum originally requested is
not exceeded and grant does not exceed 10 per cent of
total cost of project 53

ILLEGITIMACY

Trial, evidence—Under 166.10 defendant in illegitimacy case
is entitled to have testimony of the mother given at pre
liminary examination read in evidence at trial, even
though mother is not dead, insane or beyond jurisdiction
of the court. Denial of said right is not ground for new
trial unless such testimony contained matter favorable
to defendant and not brought out at the tinal, In view
of 274.37 104
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INDIANS Page
Delinquent child—State juvenile court does not have juris

diction under 48.06 and 48.07 to commit to public wel
fare department child of one-fourth Indian ancestry re
siding on reservation with her mother who is an enrolled
member of the tribe maintaining tribal relations, not
withstanding that the child has not been entered on
tribal rolls, if the acts of delinquency were committed by
the child on the reservation 205

Oleomargarine, colored, sale on reservation—State is with
out jurisdiction to prosecute Indian for sale in violation
of 97.39 (3) when sale made on Indian reservation.
Facts should be reported to U. S. attorney for deter
mination whether a prosecution will lie under federal
law 360

INSANE

County hospitals, state audit—Audit of records of county
hospitals or facilities for mentally infirm by department
of state audit is mandatory under 51.08 (2) 374

Maintenance—Increase in rate charged counties for main
tenance of patients at state mental hospitals under
51.08 (1) as made by ch. G88, Laws 1951, became effec
tive day after publication 327

Milwaukee county, compensation to—Rate of state aid to
Milwaukee county for caring for acute mental cases
under 51.24 (2) as recreated by ch. 688, Laws 1951, dis
cussed 327

Re-examination—The county in which the patient is "de
tained" as used in 51.11 is that in which is located
(1) the institution to which he was committed if he is
still there, (2) if he has been transferred, the institu
tion to which he has been transferred, and (3) if he
receives a conditional release or temporary discharge,
the institution granting such release or discharge 169

Sexual psychopath—Sec. 51.37 relating to commitment and
treatment has never become effective because Milwaukee
county board has not designated an institution for that
purpose. If such persons are mentally ill, infinn or de
ficient, proceedings may be had under 51.01 through
51.08 28

INSURANCE

Agent, life—Sec. 206.41 (14) does not authorize insurance
commissioner to accept certificate by life insurance com
pany that applicant has satisfactorily completed its
agents' training course as substitute for application pur
suant to subsec. (4) and written examination under
subsec. (5) 20

INTOXICATING LIQUORS
Bartenders—Under 176.05 (11) an unlicensed person other

wise qualified may seiwe fermented malt beverages and
intoxicating liquors on licensed premises if under imme
diate supervision of licensee or person holding an oper
ator's license who is present on the premises at the time 324

Beer—See Malt Beverages.
Licenses—Term "persons in charitable, mental and penal in

stitutions" as used in 176.05 (21) (a) as amended re
fers only to inmates and not employes 322
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INTOXICATING LIQUORS—(Continued) Page
Permits to sell wholesale—^Importation and sale of fermented

malt beverages containing in excess of 5 per cent of
alcohol by weight is governed by regulations affecting
both fermented malt beverages and intoxicating liquors.
Poreigfn brewery soliciting orders and shipping such bev
erages into Wisconsin must secure a permit. If it oper
ates a warehouse or depot in this state it must secure
wholesaler's license pursuant to 66.054. Wholesaler op
erating in this state must secure wholesaler's permit and
a selling permit

JUVENILE COURT

Indian child—State juvenile court does not have jurisdiction
under 48.06 and 48.07 to commit to public welfare de
partment child of one-fourth Indian ancestry residing on
reservation with her mother who is an enrolled member
of the tribe maintaining tribal relations, notwithstand
ing that the child has not been entered on tribal rolls,
if the acts of delinquency were committed by the child
on the reservation 205

LEGAL SETTLEMENT

Dependent children—Children who had legal settlement in B
county derived from their mother did not lose such
settlement when placed in a foster home in A county
where they were supported at public charge, under 49.10
(2) and (4), although mother left the state and resided
elsewhere for moi*e than 2 years. In such case petition
for hospitalization under 142.01 should be filed in B

,  county 380
Poor relief—Absence from place of residence for hospital

and medical treatment does not interrupt residence nor
defeat settlement in community of residence when other
requirements are met 168

Residence on land ceded to United States—Persons residing
on federal enclave ceded to U. S. government do not
acquire legal settlement as defined in 49.10 122

LEGISLATURE

Reapportionment—Art. IV, sec. 3, Wis.. Const., requires ap
portionment to be based upon the federal census 71

Reapportionment—^Legislature is not restricted from creat
ing senate district consisting of an assembly district
from one county and those of adjoining counties, pro
vided the district is composed of convenient contiguous
territory 98

LICENSES AND PERMITS

Detective—Persons whose sole activities consist of obtaining
ticket stubs D-om theaters at sporadic intervals and for-

, warding them to others need not be licensed as private
detectives under 175.07 497

Driver—See Automobiles and Motor Vehicles.
Insurance agent, life—Sec. 206.41 (14) does not authorize

insurance commissioner to accept certificate by life in
surance company that applicant has satisfactorily com- v
pleted its agents' training course as substitute for ap
plication pursuant to subsec. (4) and written examina
tion under subsec. (5) 20
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LICENSES and PERMITS—{Continued) Page
Liquor—Term "persons in charitable, mental and penal in

stitutions" as used in 176.0b (21) (a) as amended re
fers only to inmates and not employes 322

Lobbyist—Duty of secretary of state to pass on qualifica
tions of applicant rests on statute and is not affected by
pendency of criminal proceedings against applicant. If
there is doubt in his mind as to "good moral character"
of applicant he may conduct a hearing to resolve the
doubt. He must exei-cise sound discretion in granting a
license or denying a license after hearing, and his deci
sion, which must be grounded on "substantial evidence,"
is reviewable in circuit court pursuant to ch. 227 3

Malt beverages—Municipal governing body may limit num
ber of Class "B" retail licenses to be issued under 66.054
(5) (b) and may decline to issue additional licenses
without reference to qualifications of applicant 146

Malt beverages and intoxicating liquors—Importation and
sale of fermented malt beverages containing in excess of
5 per cent of alcohol by weight is governed by regula
tions affecting both fermented malt beverages and in
toxicating liquors. Foreign brewery soliciting orders and
shipping such beverages into Wisconsin must secure a
permit. If it operates a warehouse or depot in this state
it must secure wholesaler's license pursuant to 66.054.
Wholesaler operating in this state must secure whole
saler's permit and a selling permit 114

Phai-macist—Training obtained in licensed retail pharmacy
or drug store operated by hospital under dii-ection and
supervision of registered pharmacist must be accepted
by board of pharmacy as part of 5-yoar training coui-se
required under 151.02 (2) (a) 244

Pharmacy—Permits under 151.02 (9) are to be issued to
applicants whose premises and equipment qualify under
151.02 (10) provided that the drug business is at all
times under separate management of a registered phar
macist. Ownership of the store is immaterial, as is the
fact that other lines of business are conducted in con
nection therewith by non-pharmacists 290

Restaurant—"Restaurant" as defined in 160.01 (2) does not
include churches or clubs serving occasional meals to
organizations pursuant to previous arrangements, on
terms not available to the public generally 201

Lobbying license. See Secretary of State.

Lotteries. See Criminal Law.

MALT BEVERAGES

Bi'ewers, bottlers and wholesalers, restrictions on—Direct
draw boxes, novelty boxes, coil Ijoxes, beer storage boxes,
which include mechanical refrigeration unit as an inte
gral part thereof, may be sold to Class "B" licensee un
der 66.054 (4) (a) 4. Separate refrigerating systems
may not be so sold 84

Licenses—Municipal governing body may limit number of
Class "B" retail licenses to be issued under 66.054 (5)
(b) and may decline to issue additional licenses without
reference to qualifications of applicant 146
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MALT BEVERAGES—(Continued) PaRO
Permits to sell wholesale—Importation and sale of fermented

malt beverages containing in excess of 5 per cent of
alcohol by weight is governed by regulations affecting
both fei-mented malt beverages and intoxicating liquors.
Foreign breweiy soliciting orders and shipping such
beverages into Wisconsin must secure a permit. If it
operates a warehouse or depot in this state it must
secure wholesaler's license pursuant to 66.054. Whole
saler operating in this state must secure wholesaler's
permit and a selling permit 114

MINORS

Support of committed children—County of legal settlement
is liable for support of child committed to custody other
than that of parent pursuant to 48.07 (6). Notice to
such county is desirable but i\ot a prerequisite to com
mitment of the child. The county is liable for the sup
port irrespective of notice, but cannot be bound by an
erroneous finding of legal settlement in the absence of
notice 298

MOTOR CARRIERS

See also Automobiles and Motor Vehicles.

Mail trucks—Sec. 194.05, providing exemptions for mail
trucks, construed as applied to typical factual situa
tions. 39 O.A.G. 484 reviewed and clarified 66

Tax exemption—Cedar poles, peeled and notched to receive
cross arms, are not "unmanufactured forest products"
so that transportation thereof is exempt under 194.47
(5) from taxes imposed by 194.48 or 194.49 208

Tax exemption—Packaged cream cheese to which vegetable
gum has been added is not "raw cheese" as the tenn is
used in 194.47 (5) (a) and its transportation not ex
empt from weight and mile taxes imposed by 194.48 and
194.49 174

Tax exemption—Sweetened condensed milk in fluid fonn is
not "fluid milk" as the term is used in 194.47 (5) (a)
and its transportation not exempt from weight and mile
taxes imposed by 194.48 and 194.49 172

Motor vehicles. See Automobiles and Motor Vehicles.

MUNICIPALITIES

Airports—Municipality which has established public airport
under ch. 114 cannot delegate power to regulate such
airport to any person or agency other than an officer or
agency of the municipality 264

Bond issues—Construction of county courthouse under 67.04
(1) (a) is different municipal purpose than construc
tion of joint city-county building under 67.04 (1) (q).
Proceeds of bonds issued and sold for one purpose may
not be diverted to other purposes or uses 287

Bond issues—County does not have power to issue bonds to
acquire site for county building under 67.04 (1) (a)
unless the building falls within one of the categories for
which issuance of bonds for site acquisition is specifically
authoi'ized in ch. 67 176



530 Opinions of the Attorney General

MUNICIPALITIES—(Continued) Page
Joint city-county building—City and county may construct

joint city-county building for courthouse and city hall
purposes, and have authority to finance their respective
shares of the cost by issuance of general obligation bonds 9

Malt beverage licenses—Municipal governing body may limit
number of Class "B" retail licenses to be issued under
66.054 (5) (b) and may decline to issue additional
licenses without reference to qualifications of applicant 146

NEGLIGENCE

Liability of public institution—In absence of statutory pro
vision to the contrai-y, strictly public institution such as
county tuberculosis sanatorium, created, owned and con
trolled by the county, is not liable for the negligence of
its agents 404

Liability of state for damages—^Discussion of liability of
state for damages arising out of (1) collisions involving
vehicles operated by Wisconsin national guard but owned
by United States, (2) negligent operation of state-owned
and operated vehicles, (3) defects in highways or
bridges or negligent construction of such, (4) acts of
wards escaped from institutions, (5) negligence of em
ployes, and (6) conviction of innocent person for crime.
Discussion of appropriations to compensate private per
sons for "moral obligations of the state" 178

Normal schools. See Teachers Colleges.

NOTARY PUBLIC

Power to accept bail—Conferring power upon notary public
to accept bail in amount fixed by statute does not con
stitute unlawful delegation of judicial power to a non-
judicial officer 101

Old-age assistance. See Public Assistance.

ORTHOPEDIC HOSPITAL FOR CHILDREN
Title to—Legal title to Wisconsin orthopedic hospital for

children is in the state as provided by ch. 399, Laws
1951, and said hospital is under the control and super
vision of the regents of the university as provided by
36.32 (2) 399

Parking meters. See Automobiles and Motor Vehicles.

PENSIONS

Social security—Employes of school lunch program in city,
hired by school board but not on regular city pay roll,
were properly excluded from Wisconsin retirement fund.
They could have been included under federal old age and
survivors insurance system if their positions normally
required 600 hours each year and proper action to accom
plish such inclusion had been taken pursuant to ch. 60,
Laws 1951. If they are now on regular city pay roll and
otherwise qualify as participating employes under Wis
consin retirement fund, they could not thereafter be in
cluded under the federal system 492
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PENSIONS—(Continued) Pa&e
Wisconsin retirement fund—Cost of care for patients in

state tuberculosis sanatoriums determined under 50.03
(1) should include contributions required under 66.905
(1) (a) to be made to Wisconsin retirement fund 356

Wisconsin retirement fund—Employes of register of deeds
who receives his compensation wholly from fees and dis
burses them at will so long as he performs the functions
of the office, are county employes for the purposes of
66.90 to 66.919 and eligible to be included in retirement
system 102

PHARMACY

Livestock remedies—Sale of livestock remedies complying
with the provisions of 95.64 and,95.65, sold pursuant to
151.04 (3) in the form of proprietary medicines, is not
restricted to registered pharmacists, even though they
may contain drugs as listed under 151.06 or dangerous
drugs enumerated in 151.07 341

Permit, drug store—Permits under 151.02 (9) are to be
issued to applicants whose premises and equipment
qualify under 151.02 (10) provided that the drug busi
ness is at all times under separate management of a
registered pharmacist. Ownership of the store is imma
terial as is the fact that other lines of business are con
ducted in connection therewith by non-pharmacists 290

Registration, requirements of applicants—Training obtained
in licensed retail pharmacy or drug store operated by
hospital under direction and supervision of registered
pharmacist must be accepted by board of pharmacy as
part of 5-year training course required under 151.02
(2) (a) 244

PRISONS AND PRISONERS
Maintenance in county jail—Sheriff may elect to carry out

his duties under 59.23 (1) and 53.37 with respect to
furnishing meals for prisoners in the county jail, by his
own services or those of his wife instead of by a deputy
appointed under civil service 140

Transfer of inmates—Under 359.09 second offender may not
be sentenced to Wisconsin state reformatory, although
if sentenced to Wisconsin state prison he may be trans
ferred to the reformatory by public welfare department
pursuant to 53.18 (2) unless convicted of first- or second-
degree murder 10'^

PUBLIC ASSISTANCE
Blind aid—Amendment of 49.18 (1) by ch. 432, Laws 1951,

so as to change maximum grant for blind aid to $75 was
not nullified by repetition of the deleted words and
omission of those substituted in ch. 725, Laws 1951 390

Dependent children—iChildren who had legal settlement in B
county derived from their mother did not lose such set
tlement when placed in a foster home in A county where
they, were supported at public charge, under 49.10 (2)
and (4), although mother left the state and resided else
where for more than 2 years. In such case petition for
hospitalization under 142.01 should be filed in B county 380
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PUBLIC ASSISTANCE—(Continued) Pa^e
Dependent children—Neither state department nor county

authority administering- aid to dependent children has
power to establish arbitrary administrative maximum
for grants of aid under 49.19 (5) 190

Dependent children—Transfer of children from home of
parents in one county to that of relative in another
county on a temporary basis by order of juvenile court
of first county, which by its order retained jurisdiction,
did not operate to change residence of children for pur
poses of aid to dependent children 144

Disabled persons—Amendment of 49.01 (2) (a) by ch. 595,
Laws 19ol, eliminating maximum age limit, was not
nullified by repetition of the deleted words by ch. 725,
Laws 1951 268

Disclosure of public assistance information—It is unlawful
under 49.53 to permit public inspection or publication of
names of recipients of old-age assistance, aid to de
pendent children, aid to the blind, and aid to totally
disabled persons, irrespective of federal enactment of
sec. 618, Revenue Act of 1951 427

Garnishment action to recover value of relief—County hav
ing cause of action for recovery under 49.08 does not
have the basis for a garnishment action as required by
267.01 until judgment is obtained. County has cause of
action pursuant to 49.08 when the recipient of relief has
property in the form of a chose in action 349

Hospital care—Charges against a county under 49.02 (5),
in the absence of authorization by the county, are lim
ited to the reasonable value of emergency services for
which prior authorization could not be obtained without
delay likely to injure patient 74

Hospital care—Under 142.02 and 142.04 county judge may
not commit person to Wisconsin general hospital unless
he has legal settlement in the county. Where person is
receiving aid to dependent children, supplementary aid
for hospital and medical cave is available under 49.19 (5)
and 49.40, and not under general relief, 49.02 (5) or
49.17 I LL__ 78

Legal settlement—Absence from place of residence for hos
pital and medical treatment does not interrupt residence
nor defeat settlement in community of residence when
other requirements are met 168

Legal settlement—Persons residing on federal enclave ceded
to U. S. government do not acquire legal settlement as
defined in 49.10 122

Liability as between counties—One county may not recover
from another foj- relief given under 49.02 except as pro
vided in 49.11, even though need for relief was result of
latter county's denial of application for aid to dependent
children, which denial was later reversed by public wel
fare department 116

Neglected child—County of legal settlement is liable for sup
port of child committed to custody other than that of
parent, pursuant to 48.07 (6). Notice to such county is
desirable but not a prerequisite to commitment of the
child. The county is liable for the support irrespective of
notice, but cannot be bound by an erroneous finding of
legal settlement in the absence of notice 298
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PUBLIC ASSISTANCE— (Continued) Page
Old-age assistance—A husband is not ineligible for old^age

assistance, under 49.23 (2), by reason of his wife s
ownership of property of a value of less than $5,000 — 161

Old-age assistance—Amount of state aid to be paid to county
under 49.395 is to be detennined on basis of the county
tax levy for old-age assistance purposes, not including
amounts levied by municipalities for payments required
of them under 49.37 (2) 295

Old-age assistance—Claim of United States does not have
priority under 31 U.S.C. §191 over lien of a county
under 49.26 (4) to (10), Wis. Stats., if the lienor has
not previously become insolvent 253

Old-age assistance—County board has no authority to fix
minimum amount of old-age assistance to be granted
under 49.20 to 49.41 479

Poor relief, state dependents—Relief to woman whose hus
band has resided in Wisconsin less than a year and has
no legal settlement in any county in Wisconsin, is a
state charge under 49.04 even though she had resided
in the state more than a year prior to her marriage.
Relief to her children by a foi-mer marriage does not
become a state charge in such case unless the husband
has assumed liability for their support 385

PUBLIC OFFICERS

Compatibility—Membership on county board is not incom
patible with employment by village-owned utility plant
in a capacity not involving any dealing with the county.
Village supervisor does not violate 348.28 by accepting
employment from village utility commission 133

Compatibility—Membership on county school committee is
not incompatible with employment as bus operator by a
school district in the county, but if more than $1,000
involved in any year, 348.28 prohibits such emi)loyment 433

Delegation of power—Authority given to county board by
83.016 (1) to appoint traffic patrolmen may not be dele
gated to a committee 311

Delegation of power—Construction of new boiler room and
installation of furnace is an improvement and not within
authorization to county highway committee to use ma
chinery rental fund for general maintenance of county
highway garage. County board action and compliance
with 59.07 (4) (c) is necessary 81

Delegation of power—Delegation of power to county school
committee to authorize increases in tuition under 40.47
(5) (a) and in charges for transportation under 40.34
(10) is probably constitutional 194

Malfeasance—Sec. 348.28 applies to contracts for personal
services. It probably prohibits school boards from con
tracting with wives, husbands and minor children of
members of such board 488

Malfeasance—Where committee, pursuant to authorization
delegated under 75.35 (2) (d), sells tax deed land or
standing timber thereon, county board retaining no right
to ratify sales but merely approving annual report of
committee which does not list individual sales, sec. 348.28
does not pi'ohibit board member who is not a member of
the committee from purchasing land or timber 416
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PUBLIC RECORDS Page
Fire marshal, state—Discussion of extent to which infomia-

tion and physical evidence obtained in investigating
fires is privileged from disclosure in civil and criminal
cases, and of proper procedure when state fire marshal
or his deputies are subpoenaed 34

PUBLIC WELFARE DEPARTMENT

Diagnostic center—Persons employed by department to ad
minister diagnostic center provided for by 46.04 (1)
may be placed on department's pay roll. Professional
personnel are to be appointed by dean of university med
ical school from his staff without regard to ch. 16. Psy
chologist cannot be paid from appropriation made by
20.17 (Ir) unless he qualifies as "exceptional medical
personnel," but may be paid under 20.17 (1) (a) 14

Powers—Department has no authority under 46.03 or other
statute to remove Wisconsin School for boys from its
established site without further legislative action 422

Powers—Neither the state department nor the county author
ity administering aid to dependent children has power-
to establish arbitrary administrative maximum for
grants of aid under 49.19 (5) 190

REGISTER OF DEEDS

Employes—Employes of register of deeds who receives his
compensation wholly from fees and disburses them at
will so long as he performs the functions of the office,
are county employes for the purposes of 66.90 to 66.919
and eligible to be included in retirement system 102

Fees—Additional charge provided by 235.16 (3) applicable
only where form used varies from standard form ap
proved by register of deeds association and filed with
secretary of state. No extra charge may be made merely
because of some notation typed in the instrument follow
ing the desci'iption or in the blank spaces provided in
the form 241

Fees—Under 59.57 (1) (a) charge for entering and record
ing standai-d form of mortgage approved by register of
deeds association is $2. If form used deviates from
standard fonn an additional charge of ?1 should be made
as provided by 235.16 (3) 232

Fees—Where telephone company records instrument com
bining features of real estate and chattel mortgages
along with various collateral contractual provisions as
to the operation of the business, such document is sub
ject to recording fees prescribed by 59.57 (1) (b), even
though when recorded it has the effect of a chattel
mortgage under 180.25 499

Register in probate. See County Court.

RESIDENCE

Dependent children—Transfer of children from home of par
ents in one county to that of relative in another county
on a temporary basis by order of juvenile court of first
county, which by its order retained jurisdiction, did not
operate to change residence of children for purposes of
aid to dependent children 244
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RESTAURANTS

Occasional meals foi* private groups—"Restaurant as de
fined in 160.01 (2) does not include churches or clubs
serving occasional meals to organizations pursuant to
previous arrangements, on terms not available to the
public generally

RIPARIAN RIGHTS

University—Piers erected in navigable lakes are private
property of the owner of the uplands. University, as
owner of property abutting on lake shore, has right to
erect piers and regulate their use

SALARIES AND WAGES
Clerk of circuit court—May not retain for own use fees re

ceived for services in naturalization proceedings if
county board has provided annual salary under .69.15 (1)
without providing for retention of such fees

Coroner's jurors—Where county board has
jurors in circuit and county court pursuant to 255.^,
rate for coroner's jurors is required by 366.14 to be the
same

County board member—Because of doubt raised by 59.03 (2)
(f), county treasurer cannot, without court adjudication,
safely pay additional compensation for service on county
board of public welfare, county rural planning commit
tee, or county school committee, to board members re-
ceiving annual salary 224

County board member—Sec. 66.195, ci'eated by ch. 6, Laws
1951, authorizes members of municipal governing bodies,
including counties, to increase their pay during their
term of office. This is an emergency provision expiring
December 31, 1953, after which provisions of 59.03 (2)
(f) as amended by ch. 43, Laws 1951, must control as
to maximum annual salaries of county board members 148

County clerk—May not retain for own use fees paid under
206.41 U) (h) for conducting examinations for life in
surance agents' licenses, when conducted in his office
during office hours

County veterans' service commission—Compensation of mem
bers is fixed at discretion of the county board 496

Register in probate—County board fixing annual salary un
der 59.15 (2) (c) may also authorize register to retain
for own use fees for certified copies furnished by him 460

State officers and employes—Bill providing for expiration of
the terms of certain appointive officers and creating new
terms with increased salary does not violate art. IV,
sec. 26, Wis. Const. 91

SAVINGS AND LOAN ASSOCIATIONS
Dividend waivers—Wisconsin savings and loan association

has legal right to accept dividend waivers on any class of
shares 278

Mortgage loans—Straight mortgage loan made by savings
and loan association pursuant to 215.22 (5) may not be
renewed by board of directors after loan becomes due— 377
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SCHOOLS and school DISTRICTS Page
Attendance, state aid—Plan under which apprentices attend

high school half days, taking full load of regular course,
and work the other half days, meets compulsory school
attendance provision of 40.70. Such half day's attend
ance counted as one-half-pupil day in computing school
aid under 40.372 248

Board member—Sec. 348.28 (malfeasance) applies to con
tracts for personal services. It probably prohibits school
boards from contracting with wives, husbands and minor
children of members of such board 488

County school committee—Delegation of power to county
school committee to authorize increases in tuition under
40.47 (5) (a) and in charges for transportation under
40.34 (10) is probably constitutional 194

County school committee—Failure of committee to file mas
ter plan by July 1, 1951 automatically removes members
from office and thereafter they have no authority to act
and are entitled to no compensation. Selection of new
membership is exclusively within power of county board
for 90 days. Thereafter, the vacancies may be filled by
appointment by county board chairman subject to con
firmation by board at its next meeting 382

County school committee—Membership on county school com
mittee is not incompatible with employment as bus oper
ator by a school district in the county, but if more than
$1,000 involved in any year, 348.28 prohibits such em
ployment 433

County school committee—Plan filed under 40.303 (4) (a)
which could not be put into operation under existing
statutes constitutes no plan at all and does not meet the
requirements of said section 436

Debt limit—Applications for loans from trust funds by
common school district and union free high school dis
trict with coterminous boundaries need not be rejected
because combined indebtedness will be almost 10 per
cent of last preceding assessed valuation of the propex-ty
therein if neither district would be indebted to an
amount in e.xcess of 5 per cent of such valuation 316

Debt limit—Proposed amendment of 67.04 (6) which would
substitute state equalized valuation of school district fox-
last assessment figure as basis for computing school dis
trict indebtedness is in conflict with art. XI, sec. 3 118

High school tuition tax—Cex-tifications under 40.47 (6) (a)
as amended by ch. 12, Laws 1951, should be based on the
equalized valuations of the previous year. Adjustments
to I'eflect losses and gains due to annexations should con
form to 37 O.A.G. 10 467

Special meeting—Common school distx-ict meeting may not
be legally called under 40.03 (4) to require special audit
by auditing committee api)ointed under 40.05 (1), and
state department of audit is not required to audit books
of scliool district under 40.16 (1) whether requested to
do so by petition of the school board or othei-wise 108

Taxation—Where territory in city school district but outside
city limits is subjected to county tax under 70.62 (1)
for operation of office of county superintendent, there is
no statutory authority for the county to i-efund such
taxes to the town in which the property is situated J 259
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SCHOOLS AND SCHOOL DISTRICTS—(Continued) Page
Union high school—County school committee does not have

power to create union high school districts without ap
proval of plats required by 40.64 (1) 62

Union high school It cannot be safely assumed that union
high school district has been created by order of county
school committee until a certificate of establishment has
been issued by state superintendent under 40.64 (4) (c) 62

Searches and seizures. See Criminal Law.

SECRETARY OF STATE

Common law trusts—Common law trust which was created
and which sold all its beneficial certificates prior to
enactment of 226.14 (3) must pay full filing fee im
posed by that section, including fee of $1 for each SI,000
of beneficial certificates sold 18

Election notice—Suggestion for statements required by 6.10
in notice submitting pi-oposed amendments to constitu
tion at April election 16

Lobbying license—Duty to pass on qualifications of appli
cant rests on statute and is not affected by pendency of
criminal proceedings against applicant. If there is doubt
in mind of secretary of state as to "good moral char
acter" of applicant, he may conduct a hearing to resolve
such doubt. He must exercise sound discretion in grant
ing a license or denying a license after hearing, and his
decision, which must be grounded on "substantial evi
dence," is reviewable in circuit court pursuant to ch. 227 3

Sexual psychopath. See Insane.

SHERIFFS

Deputy—Where county traffic patrolman is also deputy sher
iff not under civil service, sheriff may require him to
give bond under .')9.22 (2) notwithstanding that he has
given bond as traffic patrolman under 83.016 (3) 41

Prisoners, maintenance—Sheriff may elect to carry out his
duties under 59.23 (1) and 53.37 with respect to fur
nishing meals for prisoners in the county jail, by his
own services or those of his wife instead of by a deputy
appointed under civil service 140

Private employment—Sheriff is not pi-ecluded under existing
statutes from receiving compensation for services per
formed for private individuals as an auctioneer, if the
services do not interfere with proper performance of his
official duties 163

Undersheriff and deputies—Under 59.21 (1) as amended by
ch. 15, Laws 1951, county board may authorize sheriff
to give deputy sheriff presently under civil service a
leave of absence and appoint him undersheriff. Upon
ceasing to serve as undersheriff, such person reverts to
former status as deputy without loss of civil sei-vice
standing 82

Undersheriff—Sec. 45.50 relating to reemployment of vet
erans, applies to an undersheriff 453

Social security. See Pensiojis.
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SOLDIERS, SAILORS AND MARINES Page
County aid—rin case of need aid may be extended under

45.10 to family of honorably discharged soldier who has
returned to service in the army 40

County veterans' service commission—Compensation of mem
bers is fixed at discretion of the county board 496

Housing—Board of veterans affairs has authority to authoi*-
ize amendment of details of application for incentive
grant of housing authority if sum originally requested
is not exceeded and grant does not exceed 10 per cent
of total cost of project 53

Housing loans to veterans—Board of veterans affairs has
power to establish policy requiring express approval or
disapproval of applications for housing loans by veter
ans who have received a bonus from a foreign state 302

Reemployment—Sec. 45.50 relating to reemployment of vet
erans, applies to an undersheriff 453

Taxation, house trailers—House trailers of members of
armed forces not domiciled in Wisconsin but stationed
here pursuant to military orders, used by them for resi
dences, are exempt from ad valorem personal property
taxation by provisions of federal Soldiers' and Sailors'
Civil Relief Act 407

STATE

Employes—Bill providing for expiration of the terms of cer
tain appointive officers and creating new terms with in
creased salary does not violate art. IV, sec. 26, Wis.
Const. 91

Employes—Physicians employed by Mendota state hospital,
appointed as expert witnesses in criminal case are en
titled to such compensation as the court may allow
pursuant to 357.27 (1) where time spent at the trial was
charged against their vacations and overtime due them.
The hospital is not required to furnish service of such
experts without charge 156

Liability for damages—Discussion of liability of state for
damages arising out of (1) collisions involving vehicles
operated by Wisconsin national guard but owned by
United States, (2) negligent operation of state-owned
and operated" vehicles, (3) defects in highways or
bridges or negligent construction of suchj (4) acts of
wards escaped from institutions, (5) negligence of em
ployes, and (6) conviction of innocent person for crime.
Discussion of appropriations to compensate private per
sons for "moral obligations of the state" 178

STATE AUDITOR

County mental hospitals—Audit of records of county hos
pitals or facilities for mentally infirm by department of
state audit is mandatory under 51.08 (2) 374

STATE OFFICE BUILDING

Improvements—>There are no provisions in certain specified
laws which authorize the bureau of engineering to con
struct or pay for a $40,000 penthouse on top of state
office building 272
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STATE TREASURER
Escheats—Attorney general will not advise state treasurer

as to validity of claim for refund of moneys escheateU
to state for lack of known heirs in advance of court
proceedings under 318.03 (4), in which proceedings he
must appear to represent interests adversary to those
of the claimant

Securities held in trust—In certain cases state treasurer
may authorize banks and insurance companies having
U. S. securities on deposit in his office to receive interest
payments directly

STATUTES

Construction—Amendment of 49.18 (1) by ch. 432, Laws
1951, so as to change maximum grant for blind aid to
$75 was not nullified by repetition of the deleted words
and omission of those substituted in ch. 72o, Laws 1951 390

Construction—Amendment of 49.61 (2) (a) by ch. 595,
Laws 1951, eliminating maximum age limit for certain
public assistance, was not nullified by repetition or the
deleted words by ch. 725, Laws 1951, where failure to
italicize the words as provided in 35.08 (2) and other
circumstances indicate that the repetition of the words
ill the later law was due to inadvertence 4bo

Construction—Audit of records of county hospitals or facili
ties for mentally infirm by department of state audit is
mandatory under 51.08 (2)

Construction—Authority of board of health under 50.11 (4)
to order a transfer of chargeability for care in tuber-
culosis sanatoriums is prospective only 351

Construction—Both chs. 202 and 456, Laws 1951, pertaining
to 20.49, are valid and effective acts since ch. 456 does
not repeal change effected by eh. 202. Stout institute is
thus entitled to certain highway benefits 262

Effective date—Increase in rate charged counties for main
tenance of patients at state mental hospitals under 51.08
(1) as made by ch. 688, Laws 1951, became effective
day after publication 327

Legislative intention—A statute is the written will of the
legislature and cannot come into existence contrary to
that will 304

Non-severability clause—A non-severability clause, being
an unequivocal expression of the intent of the legisla
ture, must be given effect as written 304

Option law—Legislative enactment which is complete on its
face and conditioned to go into operation upon some
future contingency is constitutional 304

STOUT INSTITUTE
Appropriations and expenditures—Expense of maintaining

and repairing property purchased with moneys from
post-war building fund must be paid out of appropria
tion under 20.34 (2), insurance cost out of appropriation
under 20.34 (3b), and cost of heat, light and other
operating expenses out of the general appropriation,
20.34 (1). Rental income from such property must be
paid to the state treasury. Sec. 41.22 131
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STOUT INSTITUTE—(Continued) Page
Nonresident tuition—Entrance into graduate school is not a

"first admission" within the meaning of that term as
used in 41.26, where student previously entered as an
undergraduate and was required to pay nonresident tui
tion. Notwithstanding that he has become a Wisconsin
resident between his "first admission" and admission
into the graduate school, he must still pay nonresident
tuition 397

Roads—Both chs. 202 and 456, Laws 1951, pertaining to
20.49, are valid and effective. Stout Institute is thus
entitled to certain highway benefits 262

Trust funds—Accrued income on hand on effective date of
ch. 479, Laws 1951, becomes a part of principal of trust
funds referred to in sees. 25.37 and 25.38, Stats., created
by said chapter 465

SUPERINTENDENT OF PUBLIC INSTRUCTION
Federal grants—Governor has authority under 101.345 to

accept grant of federal funds for educational purposes,
and sucli funds can be expended lawfully only in accord
ance with the purposes of the grant 6

Federal grants—State superintendent is "state educational
agency" as defined in Public Law 815 and has sole
authority to carry out survey of school buildings with
proceeds of federal grant made pursuant to said law.
State treasurer is custodian of funds granted under
said law and is required to pay them out on proper
voucher from state superintendent 372

TAXATION

Banks—The franchise tax on banks measured by entire net
income, including income from federal securities, pro
posed by Bill 627, A., would be invalid as not satisfying
the requirements of U. S. Rev. Stats. §5219 184

Estate tax—Discount provision in 72.06 is not applicable to
state estate tax or to the 30 per cent emergency in
heritance tax measured thereby. It is applicable to nor
mal inheritance taxes and to the emergency inheritance
tax measured thereby gg

Exemption—Normal school regents are not authorized to
provide for curbs and gutters on state-owned property
bordering city streets, and such proi)erty is exempt from
special taxes or assessments where such improvements
are furnished by the city 281

Exemption, cheese—Cheese produced and delivered during
March and April to cheese company warehouse under
purported warehouse receipt arrangement used only dur
ing those months, where company makes advances to
factories of 80 per cent of purchase price, postpones
remittance of balance until after May 1 when it uses
the cheese, makes no charge for the purported storage,
and computes purchase price on basis of weight at time
of delivery, is not exempt under 70.111 (11) 233

Exemption, law library—Law library used by lawyer in his
law practice is not exempted from property taxes by
70.111 (1) 430
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TAXATION—(Continued) Page
Exemption, Taylor Orphan Asylum—Tax exemption given

by ch. 340, P. & L. Laws 1867, is invalid under sec. 1,
art. VIII, Wis. Const., because it accords greater exemp
tion than is accorded other institutions of the same class
by 70.11 (4) 419

Forest crop lands—County has no power to lease lands reg
istered under the forest crop law 481

House trailers—House trailers of members of ai-med forces
not domiciled in Wisconsin but stationed here pursuant
to military oi'ders, used by them for residences, are ex
empt from ad valorem persona! property taxation by
provisions of federal Soldiers' and Sailors' Civil Relief
Act 407

Motor carrier—Cedar poles, peeled and notched to receive
cross arms, are not "unmanufactured forest products"
so that transportation thereof is exempt under 194.47
(5) from taxes imposed by 194.48 or 194.49 208

Motor carrier—Packaged cream cheese to which vegetable
gum has been added is not "raw cheese" as the term is
used in 194.47 (5) (aj and its transportation not exempt
from weight and mile taxes imposed by 194.48 and
194.49 174

Motor carrier—Sec. 194.0.5, providing exemptions for mail
trucks, construed as applied to typical factual situa
tions. 39 O.A.G. 484 reviewed and clarified 66

Motor carrier—Sweetened condensed milk in fluid form is
not "fluid milk" as the term is used in 194.47 (.5) (a)
and its transportation not exempt from weight and mile
taxes imposed by 194.48 and 194.49 172

School districts—Certifications under 40.47 (6) (a) as
amended by ch. 12, Laws 1951, in connection with appor
tionment of high school tuition tax, should be based on
the equalized valuations of the previous year. Adjust
ments to reflect losses and gains due to annexations
should conform to 37 O.A.G. 10 467

School districts—Where territory in city school distinct but
outside city limits is subjected to county tax under 70.62
(1) for operation of office of county superintendent,
there is no statutory authority for the county to refund
such taxes to the town in which the propei-ty is situated 259

TEACHERS COLLEGES

Board of regents, powers—Regents are not authorized to
provide for curbs and gutters on state-owned property
bordering city streets, and such property is exempt from
special taxes or assessments where such improvements
are furnished by the city 281

TOWNS

Powers, annexation of territory—Authorization to town
board under 60.18 (12) to exercise powers relating to
villages and conferred on village boards by ch. 61, Stats.,
does not include power to annex territory under 62.07 409

TUBERCULOSIS SANATORIUMS

Appropriations—It is not sufficiently clear that appropria
tion under 20.18 (3) covers aids authorized by 50.08 to
warrant payments out of the treasury without judicial
interpretation 335
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TUBERCULOSIS SANATORIUMS—(Continued) Page
Liability for negligence—In absence of statutory provision

to the contrary, strictly public institution such as county
tuberculosis sanatorium, created, owned and controlled
by the county, is not liable for the negligence of its
agents 404

Maintenance charges—Authority of board of health under
50.11 (4) to order a transfer of chargeability for care in
tuberculosis sanatoriums is prospective only 351

Maintenance charges—Cost of care for patients determined
under 50.03 H) should include contributions required
under 66.905 (1) (a) to be made to Wisconsin retire
ment fund 356

UNITED STATES

Priority as creditor—Claim of United States does not have
pi'iority under 31 U.S.C. §191 over lien of a county under
49.26 H) to (10), Wis. Stats., if the lienor has not
previously become insolvent 253

UNIVERSITY

Orthopedic hospital for children—Legal title to Wisconsin
orthopedic hospital for children is in the state as pro
vided by ch. 399, Laws 1951, and said hospital is under
the control and supervision of the i-egents of the univer
sity as provided by 36.32 (2) 399

Riparian rights—Piers erected in navigable lakes are private
property of the owner of the uplands. University, as
owner of property abutting on lake shore, has right to
erect piers and regulate their use 267

Veterans. See Soldiers, Sailors and Marines.

VETERANS AFFAIRS, DEPARTMENT OF
Housing—Board of veterans affairs has authordty to author

ize amendment of details of application for incentive
grant of housing authority if sum originally requested
is not exceeded and grant does not exceed io per cent
of total cost of project 53

Housing loans—Board has power to establish policy requir
ing express appx'oval or disapproval of applications for
housing loans by veterans who have received a bonus
from a foreign state 302

VILLAGES

Supervisor—Membership on county board is not incompatible
with employment by village-owned utility plant in a '
capacity not involving any dealing with the county.
Village supervisor does not violate 348.28 by accepting
employment from village utility commission 1 133

VITAL STATISTICS

Death certificate—Coroner may not sign certificate under
69.41 unless there has been an inquest. If there has ̂ en
an autopsy under 366.121, autopsy surgeon may sign
the certificate 476
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VITAL STATISTICS—(Coiitimied) I'age
Death certificate—If there has been no inquest and physi

cian refuses to sign certificate for lack of sufficient in
formation, person desiring to dispose of body has re
sponsibility of securing proper certificate in order to
obtain burial permit. Cost of investigating cause of
death is part of burial expense 476

Death certificate—Local registrar may not sign certificate
under 69.40 merely because physician refuses to do so
for lack of information. He may do so only if no physi-
cian can be obtained early enough 476

WATER POLLUTION COMMITTEE
Powers, interstate waters—Under 144.53 (7) it is commit

tee's duty to enter into agreements with other states,
subject to approval of governor, when necessary to carry
out the objectives of ch. 144. Under 144.53 (4) and (5)
the committee has power to issue general and special
orders controlling pollution of interstate waters by Wis
consin polluters. Bill 288, S., is valid 43

WISCONSIN GENERAL HOSPITAL
Dependent children—Children who had legal settlement in B

county derived fi-om their mother did not lose such set
tlement when placed in a foster home in A county where
they were supported at public charge, under 49.10 (2)
and (4), although mother left the state and resided
elsewhere for more than 2 years. In such case petition
for hospitalization under 142.01 should be filed in B
county

Public patient—Under 142.02 and 142.04 county judge may
not commit person to Wisconsin general hospital unless
he has legal settlement in the county. Where person is
receiving aid to dependent children, supplementary aid
for hospital and medical care is available under 49.19 (5)
and 49.40, and not under general relief, 49.02 (5) or
49.17 '^8

WISCONSIN SCHOOL FOR BOYS

Removal from established site—State department of public
welfare has no authority under 46.03 or other statute to
remove school from its established site without further
legislative action 422

Witness fees. See Courts.

WORDS AND PHRASES

Detained—Meaning as used in 51.11, relating to insane
patients, discussed

First admission—Entrance into graduate school of Stout
institute is not a "first admission" within the meaning
of that term as used in 41.26 397

Fluid milk—Sweetened condensed milk in fluid form is not
"fluid milk" so that its transportation is exempt from
taxes under 194.47 (5) 172

Persons in charitable, mental and penal institutions—As
used in 176.05 (21) (a) as amended, refers only to in
mates and not employes 322
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WORDS AND PHRASES~(Continued) Page
Raw cheese—Packaged cream cheese to which vegetable gum

has been added is not "raw cheese" so that its trans
portation is exempt from taxes under 194.47 (5) 174

Restaurant—As defined in IfiO.Ol (2) does not include
churches or clubs serving occasional meals to organiza
tions pursuant to previous arrangements, on terms not
available to the public generally 201

State educational agency—State superintendent is "state
educational agency" as defined in U. S. Public Law 815 372

Unmanufactured forest products—Cedar poles, peeled and
notched to receive ci-oss arms, are not "unmanufactured
forest products" so that their transportation is exempt
from taxes undei- 194.47 (5) 208

WORKMEN'S COMPENSATION

Civil defense workers—In' absence of specific civil defense
legislation, state and its municipalities would be liable
to persons injured only in accordance with terms of
workmen's compensation act 111


