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Public Welfare Department—Youth Service Commission
—Appropriations and Expenditures—Under sees. 54.23 and

54.30, Stats., state department of public welfare may prop
erly include in its budget request and the governor may
properly include in the executive budget bill under sec. 15.11

items for reception or detention centers, a forestry camp,
facilities for vocational training and for the establishment
and operation by the state of boarding homes. Provision is
made for foster homes and for paying for care in private
boarding homes in ch. 48, and not in ch. 54.

January 5, 1949.

F. A. Ross, Chairman,

Youth Service Commission,
State Department of Public Welfare.

You have inquired whether sees. 54.23 and 54.30, Stats.,
authorize the department of public welfare to include items
in the budget request for the 1949-51 biennium for new

treatment facilities for juvenile delinquents committed to
the state department of public welfare, such facilities con
sisting of a reception center, a forestry camp, a vocational
institute, and funds for foster or boarding home care.
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Sec. 54.23 provides:

"When funds are available for the purpose, the depart
ment may:
"(1) Establish and operate additional treatment and

training services and other services proper for the dis
charge of its duties under the provisions of sections 54.08
to 54.88; and,
"(2) Create administrative districts suitable for the

proper execution of its duties; and,
"(3) Establish and operate places for detention and ex

amination of all persons committed to it; and,
"(4) Approve or establish places for detention prior to

the examination and study of all persons committed to it;
and,
"(5) Establish and operate places of confinement of all

degrees of security, educational institutions, hospitals, or
any other type of facilities and services including hostels
or boarding homes, farms, forestry or soil conservation and
other camps, necessary to provide the varieties of correc
tional and rehabilitative treatment of persons under control
of the department; and,
"(6) Establish and maintain agencies and facilities for

the supervision and training and control of persons who
have not been placed in confinement, or who have been re
leased from confinement by the department upon conditions,
and for aiding such persons in finding employment and as
sistance; and,
"(7) Establish and maintain agencies and facilities de

signed to aid persons who have been discharged from the
control of the department in finding employment and in
leading law-abiding existences."

Sec. 54.30 provides:

"As a means of correcting the socially harmful tendencies
of a person committed to it, the department may:
"(1) Require participation by him in vocational, phys

ical, educational and correctional training and activities;
"(2) Require such modes of life and conduct as seem best

adapted to fit him for return to full liberty without danger
to the public;
" (3) Make full use of other methods of treatment includ

ing medical and psychiatric examination, care and treat
ment conducive to the correction of the person and to the
prevention of future violation of law by him.
"(4) (a) The department may establish forestry or soil

conservation camps independently or in co-operation with
the state conservation commission on such terms as may
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be agreed upon by the department and the conservation
commission. The boys housed in such camps may be re
quired to labor on the buildings and grounds of such camps,
on the making of forest roads for fire prevention or fire
fighting, on forestation or reforestation of public lands, or
on the making of fire trails and fire breaks, or in fire sup
pression, or in blister rust or pest control or in soil con
servation, or to perform any other work or engage in any
studies or activities prescribed or permitted by the depart
ment or any officer designated by it.
"(b) The department may provide, in co-operation with

the conservation commission or otherwise, for the payment
of wages to the boys for work they do while housed in such
camps, the sums earned to be paid in reparation or to the
parents or dependents of the boy or to the boy in such
manner and in such proportions as the department directs."

Perhaps attention should also be called to sec. 54.24 (1)
which reads:

"For the purpose of carrying out its duties under sec
tions 54.08 to 54.38, the department is authorized to make
use of law enforcement, detention, parole, medical, psychi
atric, educational, correctional, segregative and other facili
ties, institutions and agencies, whether public or private,
within the state. The department may enter into agree
ments with appropriate public officials for separate care
and special treatment in existing institutions of persons
subject to the control of the department."

With this statutory background we will proceed to dis
cuss the specific items about which you have inquired.

The first of these is a reception center. See XXXVI Op.
Atty. Gen. 609, where this department ruled that under
sec. 54.23 (3) and (4) the state department of public wel
fare has authority to establish reception centers for delin
quent children committed to it by juvenile courts.

The establishment of a forestry camp is specifically pro
vided for in sec. 54.30 (4) (a) quoted above.
A vocational institute or place where vocational train

ing may be given is implied in sec. 54.30 (1) above and
perhaps also in sec. 54.23 (1), (5) and (6).
The establishment and operation of boarding homes is

specifically authorized by sec. 54.23 (5). While the depart
ment is authorized to establish and operate boarding homes
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by this provision this does not mean that it is thereby au
thorized to pay for boarding home care in private homes.
Sec. 54.24 (1) authorizes the department to enter into
agreements with appropriate public officials for separate
care and special treatment in existing institutions of per
sons subject to the control of the department. This would

not authorize such agreements with private individuals.
Chapter 54 makes no provision for foster homes. See ch.

48 on child protection for provisions relating to such homes.
We assume your question is confined to ch. 54 and hence
your inquiry as to the propriety of asking for funds for
foster homes under ch. 54 is answered in the negative. All

allotments of funds for foster home care must be made un

der authority of ch. 48.

Secondly, you inquire whether such items may be in
cluded by the governor in the executive budget bill.

It follows that those items for which the department is
properly entitled to ask for funds may be included in the
executive budget bill transmitted by the governor to the
legislature under sec. 15.11.

WHR

Automobiles and Motor Vehicles—Financial Responsi
bility—State Treasurer—Executions—Under sec. 85.09

(10) (b), Stats., the due issuance and proper service of an
execution upon the state treasurer is determinable by sees.
272.05, 272.07 and 272.17, Stats. Seivice of execution by
judgment creditors' attorney is a nullity. Responsibility for
application of funds to the satisfaction of two or more exe

cutions in favor of different creditors rests with the sheriff

and not with the state treasurer.

January 5, 1949.

Warren R. Smith,

State Treasurer.

You advise that two executions have been served upon the
state treasurer by the attorney for the judgment creditors
personally in a case under sec. 85.09 (10) (b), Stats. You
question whether these executions have been properly
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served. You also ask what should be done when two or more
different actions have been prosecuted through judgment
arising out of the same accident and there is insufficient
money on deposit in your hands to satisfy the judgments.
You ask whether the amount on deposit should be prorated,
and if so, by whom.

Sec. 85.09 (10) (b), Stats., provides:

"To the extent of such security in his custody, the state
treasurer shall pay such judgment upon a duly issued exe
cution, properly served upon him."

An execution is a written command or precept, issuing
out of a court to the sheriff or some other ministerial officer,
directing him to execute the judgment of the court. It is
sometimes called "final process" and has been referred to
as "the end and fruit of the law," because it gives to the suc
cessful party the fruits of his judgment. See Kentzler v.
C., M. & St. P. Ry. Co., 47 Wis. 641, 3 N.W. 369. Ordinarily
an execution is directed to the sheriff of the county in which
the property to be levied on is located. In the present in
stance that would be Dane county, because the property to
be levied upon consists of a cash deposit in the custody of
the state treasurer. An execution will be deemed issued
when delivered to the sheriff. See v. Ostrom, 50 Wis.
640, 7 N.W. 667. The sheriff is required to endorse upon an
execution the year, month, day and hour of the day when he
received it. Sec. 272.08, Stats. The object of this provision
is to establish relative priority of each execution in case
several are issued against the same person. See Ohlson v.
Pierce, 55 Wis. 205, 12 N.W. 429; Knox v. Webster, 18 Wis.
*406. In case of death or removal of the sheriff, an execu
tion is to be carried out by the undersheriff if there is one,
otherwise by some suitable person appointed by the court.
Bryant, Wisconsin Pleading and Practice, §592.
Under the facts stated in your request, the executions in

question were allegedly "served" upon you by the attorney
for the judgment creditors. The procedure in the issuance
and execution of writs of execution is strictly statutory.
There is no authorization in the Wisconsin statutes for
service of an execution by any person other than the offi-
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cers designated by statute, as stated above. The execution
of a writ of execution by an unauthorized person operates to
render the whole proceeding a nullity. 21 Am. Jur. 49, §87.
Inasmuch as there are many technical considerations in

volved in determining the correctness of the content and
form of an execution, and in determining whether it has
been "duly issued" and "properly served" within the mean
ing of sec. 85.09 (10) (b), I advise that you should arrange
to have the executions submitted to me for approval before
paying out money in your custody. The number of possible
defects in content, form, issuance and service is so large
that it would be impracticable to enumerate them in an
opinion of this kind, and accordingly it would be more prac
ticable and expeditious for an experienced attorney on this
staff to pass upon such questions in each specific instance
where service is made upon you.

With respect to a situation where there are insufficient
monies in your hands on deposit with which to satisfy two
or more executions, you are advised that it is the duty of
the sheriff in making a levy to satisfy executions according
to their seniority in his hands. The law requires the strict
est impartiality between those who are obliged to have the
services of the sheriff and this impaifiality cannot be en
forced except upon the rule that the sheriff must, at his
peril, levy and satisfy executions according to such senior
ity. Knox V. Webster, 18 Wis. *406, (426), Ohlson v. Pierce,
55 Wis. 205.

Upon being satisfied that a given execution has been duly
issued and properly served upon you, you should pay over
to the sheriff the full sum called for by such execution.
Thereafter, the remaining funds in your hands should be
paid to the sheriff or sheriffs on account of successive exe
cutions, duly issued and properly served, until the funds in
your hands have been exhausted. In the event the same
sheriff serves a multiplicity of executions upon you which
exhausts the monies in your hands, the responsibility for
recognizing the seniority of executions in his hands rests
with him.

SGH
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University—Powers of Regents—Public Officers—Dele
gation of Poiver—While sec. 36.03, Stats., confers upon the
regents of the university of Wisconsin very broad powers
it neither expressly nor impliedly authorizes membership
in a nonprofit foreign corporation to be composed of mid-
westera universities and having for its purpose the storage,
in Chicago or elsewhere, of infrequently used library books
and research materials. Sec. 36.06 (3) implies that the man

agement of university libraries and research material may
not be delegated to an outside agency.

January 6, 1949.

A. W. Peterson, Vice President,
Business and Finance,

University of Wisconsin,

You state that the university of Wisconsin has been in

vited to participate with a number of midwestern univer
sities in exploring the possibility of operating a central
library depository at some convenient location, such as Chi
cago, for the storage of infrequently used library books and

research materials. It is proposed to operate such a deposi
tory through the medium of a nonprofit corporation with

membership available to all participating institutions. It is
also contemplated that if the plan proves to be successful
the corporation may perform other functions for member

institutions such as correlating the catalogs of their librar
ies, coordinating and planning the purchasing by each in
stitution of costly or infrequently used research materials
and facilitating the exchange of materials between member
institutions.

Accordingly, the regents of the university of Wisconsin

have requested our opinion on the following questions:
1. If the proposed nonprofit corporation is created is the

university of Wisconsin authorized to hold a membership
in the corporation?

2. If the proposed nonprofit corporation establishes a cen

tral storage and library service outside the boundaries of
the state of Wisconsin is the university of Wisconsin au
thorized to use the services and facilities of the organiza
tion for the following purposes:
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(a) To store surplus or little used books and other li
brary material, and to pay reasonable charges for such
storage?

(b) To make use of and pay for other services that may
be made available to the university of Wisconsin by the
corporation?

Sec. 36.03, Stats., provides in part:

"The board of regents and their successors in office shall
constitute a body corporate by the name of 'The Regents of
the University of Wisconsin,' and shall possess all the pow
ers necessary or convenient to accomplish the objects and
perform the duties prescribed by law, and shall have the
custody of the books, records, buildings and all other prop
erty of said university. * * *"

This gives the regents very broad but not unlimited
powers.

In The State ex rel Priest v. The Regents of the Univer
sity of Wisconsin, 54 Wis. 159, it was held that the regents
have no powers-except those conferred by statute either
by express language or fair intendment. The court said
at page 163:

"* * * The board is a creature of law, and hence cannot
rise above the law, nor be a law unto themselves, in matters
outside of the scope of the powers granted to them. But this
does not mean that it can do no act except such as is specif
ically mentioned in the statute. It would be altogether im
practicable to prescribe by statute the numerous and vary
ing duties of such a board. Much must necessarily be im
plied from the character and objects of the corporation,
the nature of the trust imposed, and the general powers
granted."

See also Democrat Printing Co. v. Zimmerman, 245 Wis.
406, where it was held that the university was precluded
from engaging in certain printing activities not authorized
by statute. Presumably the participation of the university
in the proposed cooperative venture would also involve the
illegal expenditure of public funds in the absence of express
or implied legislation authorizing the same.
The regents are charged by sec. 36.03 with the custody of

university property and it may well be questioned whether
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the placing of any such property in the hands of a private
corporation located outside the state is consistent with the
trusteeship imposed by the statute.

Sec. 36.06 (3) also provides:

"The board may prescribe rules and regulations for the
management of the libraries, cabinet, museum, laboratories
and all other property of the university and of its several
departments, and for the care and preservation thereof,
with penalties and forfeitures by way of damages for their
violation, which may be sued for and collected in the name
of the board before any court having jurisdiction of such
action."

This by implication would likewise exclude the idea that
any portion of such authority could be delegated to some

outside agency.
We are unable to find any authority whereby a state

agency is authorized to become a member of a corporation

either foreign or domestic which proposes to carry on in
pai't at least a function which has been delegated by the leg

islature directly to the agency itself. In fact the rule is to
the contrary, delegatus non potest delegare, that is, where
a duty has been delegated to one, he cannot delegate it to
another. For example, the governing body of a municipal
corporation cannot, in the absence of express authority,

delegate to a committee or an officer or an agent, govern
mental, legislative or discretionary functions confided to it
by the legislature of the state. People ex rel. Healy v. Clean

Street Co., 225 111. 470, 80 N.E. 298, 9 L.R.A. (N.S.) 455.
The same is true of the board of regents of the university
of Wisconsin which is the governing body of the university.

Since the university is not authorized to become a mem
ber of such a corporation it becomes unnecessary to discuss
the remainder of your questions which are predicated upon
an affirmative answer to the first question.

If the regents are convinced of the desirability of the pro
posal you have outlined, the matter should be called to the
attention of the legislature for appropriate enabling legis
lation.

WHR
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Intoxicating Liquors—Licenses and Permits—Sec. 176.05
(9m), Stats., does not prevent transfer of barroom from
one part of licensed premises to another where the new
location has been part of the licensed premises prior to
June 30, 1947. Transfer proceedings under sec. 176.05 (14)
unnecessary in such cases.

January 10, 1949.

Herbert A. Bunde,

District Attorney,
Wisconsin Rapids, Wisconsin.

You have called attention to sec. 176.05 (9m), Stats.,
which reads as follows:

"(a) No retail 'Class A' or 'Class B' license shall be is
sued for premises less than 300 feet from any established
public school, parochial school, hospital or church. Such
distance shall be measured via the shortest route along the
highway from the closest point of the boundary of such
school, church or hospital to the closest entrance to such
premises.
"(b) This subsection shall not apply to premises licensed

as such on June 30,1947."

You request an opinion as to whether the prohibitory

feature of this section applies under the following circum
stances: A tavern operator desires to move the barroom
of his tavern from its present location upon the ground
floor of one portion of a building to the basement of an
other portion of the same structure. You advise that he has

made application for such move under the provisions of
sec. 176.05 (14) which governs the transfer of licenses
from one premises to another. You explain that the build
ing is divided to some extent into separate parts by a fire
wall which also serves as a property line of two separate
owners but that the structure is, in your opinion, a single
building. Both the present and intended locations of the bar
are a part of the licensed premises of the operator and were
such prior to June 30, 1947. Up to the present time the in
tended basement location of the barroom has been used as

a storeroom for the tavern and it is admittedly less than

300 feet from a church.

The word "premises" as used in the statutes regulating
intoxicating liquors, while not defined therein, has been
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given a particular meaning by our supreme court. Techni
calities of definition are of no concern here, since there is
no doubt that the intended location of the barroom is a part
of the "premises licensed." It is sufficient to note that
"premises" has been held to mean not only the barroom or
the particular room or rooms where liquor is sold or dis
pensed, but is, roughly, inclusive of the entire business
space or property.

Several Wisconsin supreme court cases concerning the
meaning of "premises" are discussed in XXVII Op. Atty.
Gen. 702 (1938). This opinion states that the construction
previously given by our supreme court to the word "prem
ises" in relation to the former prohibition laws applies as
well to subsequent statutes relating to the issuance of li
censes for the sale of fermented malt beverages and intoxi
cating liquor. Sec. 176.05 (9m) was created by ch. 348,
Laws 1947, long after the word "premises" had been given
its broad meaning. We believe that had the legislature de
sired to regulate a particular part of the premises in any
way, it would have done so, as it did, for example, in sec.
176.32 which specifically prohibits minors from frequent
ing the barroom or other rooms where liquor is sold or dis
pensed but does not extend this prohibition to the rest of
the premises.

In an opinion of this office dated September 16, 1948,
XXXVII Op. Atty. Gen. 534, it was stated that it is per
missible to sell liquor upon any part of a resort property as
long as the premises are described in the license itself. This
opinion is also based upon the meaning which has been ac
corded the word "premises" when used in the statutes con
cerning intoxicating liquor. Although sec. 176.05 (9m) was
not directly considered, it is deemed that its principle ap
plies to the case here under discussion.

I conclude, therefore, that the bar may be located upon
any part of the premises that the operator desires, provided,
of course, that such location was a part of the licensed
premises prior to June 30, 1947. It follows that such change
in the interior arrangement of the business premises is
not a transfer from one premises to another within the
meaning of sec. 176.05 (14).
REB
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Cities—Zoning—Council of a city which has in existence
a valid zoning ordinance has no statutory authority to re
peal and recreate such ordinance without following proce
dure for amendment prescribed by sec. 62.23 (7) (d), Stats.

January 13, 1949.

M. W. Torkelson,

Director of Regional Planning,
State Planning Board.

You inquire whether the council of a city which has
adopted a zoning ordinance under the authority established
by sec. 62.23 (7), Stats., may thereafter repeal that ordi
nance and adopt a complete new ordinance without com
plying with the provisions of that subsection concerning
amendments.

In our opinion the answer to your question is "No."
The material portion of the statute reads as follows:

Sec. 62.23 (7) (d) "The city plan commission, or board
of public land commissioners, or if the city has neither, a
city plan committee of the council, shall, upon request of the
council, recommend the district plan and regulations for
the city. Tentative recommendations shall first be formu
lated and a public hearing or hearings held thereon by the
plan commission, or plan committee functioning in lieu
thereof. After submission of the final recommendation the
council may from time to time, after first submitting the
proposal to the city plan commission or board of public
land commissioners for report, change the districts and
regulations, as recommended or as adopted, upon giving at
least 10 days' notice, by publication in the official paper at
least 3 times during the preceding 30 days, of the proposed
changes and of hearings thereon, and opportunity to any
person interested to be heard. In case, however, of a pro
test against such change, duly signed and acknowledged by
the owners of 20 per cent or more either of the areas of
the land included in such proposed change, or by the owners
of 20 per cent or more of the area of the land immediately
adjacent extending 100 feet therefrom, or by the o^vners
of 20 per cent or more of the land directly opposite thereto
extending 100 feet from the street frontage of such opposite
land, such amendment shall not become effective except by
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the favorable vote of three-fourths of the members of the
council."

Even under the home rule amendment, art. XI, sec. 3,
Wis. Const., the municipal corporations of the state are
creatures of statute and have such powers and only such
powers as are conferred upon them by, or exercised pursu
ant to, statute. These include the power to adopt a charter
ordinance by complying with the procedure outlined in sec.
66.01. Since the procedure for adopting a charter ordinance
appears at least as cumbersome as the statutory procedure
for amendment of an existing zoning ordinance, we will
not at this time examine the question of whether the sub
ject of zoning is a matter of state-wide concern which re
mains in the control of the legislature and hence is not sub
ject to alteration by a charter ordinance. Van Gilder v.
Madison, 222 Wis. 58.

Looking now to the above quoted provision of the general
charter law which is applicable to all cities unless amended
by a charter ordinance, we find that sec. 62.23 (7) provides
by its express terms: (1) Procedure for adopting an initial
ordinance; (2) Procedure for amending that ordinance.
However, there is no express power set forth to repeal the
entire ordinance when once it has been adopted.
Zoning laws are enacted in the exercise of the police

power as a means of promoting the health, safety, morals
and general welfare of the community as a whole. Certain
provisions of zoning ordinances are similar to the restric
tions upon the use of property created by covenants and
tend to preserve its value and utility for specified purposes.
While the owner of any particular premises has no vested
property right in the continuance of any specified zoning
ordinances affecting either his own or adjacent property
(Higbee v. C. B. & Q. R. Co., 235 Wis. 91), he does have a
right to object to unreasonable and arbitrary changes and
clearly should have a right to notice and hearing if any
changes are proposed. The existing statute recognizes these
rights in its regulation of the procedure for amendment,
and, in our opinion, this statutory right cannot be evaded
by the device of repealing and recreating the ordinance in
toto. That is, the city council has no statutory power of out-
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right repeal, and on the other hand, the property owner
has an affirmative statutory right to have the specified pro
cedure for amendment followed.

ROT

Savings and Loan Associations—Mortgage—Increase in
Interest Rate—A savings and loan association can increase

the interest rate on a mortgage note as provided in the by
laws where the note provides that the member agrees to
abide by the by-laws then or thereafter in force even though
the specific provisions or the substance of sec. 215.15 (3),
Stats., is not expressly copied into the note.

A savings and loan association can inci'ease the interest
rate on a mortgage note as provided in the by-laws where
the note was executed before what is now sec. 215.15 (3)

was enacted, when the note provides that the member
agrees to abide by the by-laws then or thereafter in force.
The question whether the association has power to put such
a provision for increasing the interest rate in its by-laws
before the enactment of the statute is not answered, as the
member by applying for a loan, signing a note, and accept
ing a loan under such circumstances is estopped in any

event from raising such question.

January 18, 1949.

Robert Schissler,

Commissioner of Savings and Loan Association De

partment.

You state that the by-laws of a savings and loan associa
tion piovide as follows:

"From and after three years from the date of the mort
gage and contract, the directors may, upon four months'
written notice to the borrowing member, increase the in
terest rate to be paid upon his loan. The borrower may re
pay his loan after receiving such notice within four months
without penalty."

You also advise that the note signed by the member specifies
an interest rate of 4y2 per cent and also contains a clause



Opinions of the Attorney General 15

whereby the member agrees to abide by the by-laws, rules
and regulations of the association then or thereafter in
force. The note does not have incorporated in it the specific
provisions of what is now sec. 21.5.15 (3), Stats., or
language similar to it. Said subsection finds its origin in an
amendment to sec. 215.15 made by ch. 320, Laws 1941, ef
fective June 30, 1941, and now reads as follows:

"(3) The mortgage, bond, note or contract may provide
that the interest rate may be increased after 3 years from
the date of such mortgage, bond, note or contract, by giv
ing to the borrower at least 4 months' notice of such inten
tion. The borrower may after the receipt of such notice re
pay his loan within the time specified in such notice without
the payment of any fine or penalty."

Based on the foregoing facts you ask our opinion on the
following questions:

1. Can a savings and loan association legally increase in
terest rates on mortgage notes which do not contain
language similar to that set forth in sec. 215.15 (3), al
though the by-laws do contain such provision and the bor
rowing member has agreed to abide by the by-laws now
or hereafter in force?

2. Can a savings and loan association legally increase in
terest rates on a mortgage note executed before, sec. 215.15
(3) was enacted by the legislature, under the same set of
facts ?

The answer to question 1 is "Yes." The by-laws in force
at the time of execution of the note or those adopted thei'e-
after, are by express provision in the note made part of
the contract between the member and the association, al
though in contemplation of law all applicable statutes and
the articles of incorporation and by-laws form a part of
any contract between a member and the association. 12 C.

J. S., Building and Loan Associations, §62; 9 Am. Jur.,
Building and Loan Associations, §9; Sundheim Building
and Loan Associations (3rd ed.), §§ 196, 198. The portion
of the by-laws above quoted obviously would permit an as
sociation to increase the interest rate through action of its
board of directors upon complying with and subject to the
conditions of said provisions of the by-laws.
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The fact that the specific provisions or substance of sec.
215.15 (3) is not included in the note is of no consequence,
as the provisions of the statute are by operation of law in
corporated into the contract even if they are not copied into
the note or the statute is not mentioned therein. Home

Building & Loan Ass'n. v. Blaisdell, 290 U. S. 398, 78 L. ed.
413, 424. The subsection cited does not, of course, contain
language which of itself authorizes an increase in the in

terest rate. It simply authorizes the inclusion of a provision
in the contract providing for such an increase under the
tei'ms and conditions therein mentioned. If such a provi
sion is not expressly written in the contract, or does not
become incorporated into it by reason of a provision of the
articles or by-laws, such as in the instant case, the associa
tion could not, without the assent of the member, increase
the interest rate. The by-law here is, of course, consistent
with the statute and there is no conflict between them.

The answer to question 2 is also "Yes." As already noted
the by-laws in force at the time of execution of the note or
those adopted thereafter are expressly made a part of the
contract between the member and the association, and an
increase in the interest rate would be permitted by the por
tion of the by-laws above quoted upon compliance with and
subject to the conditions therein contained.

The only question arising from the fact that the provi
sion of the by-laws providing for an increase in the interest
rate antedates the enactment of ch. 320, Laws 1941, from
which sec. 215.15 (3) originates, is whether the associa
tion had power to put such a provision in the by-laws with
out statutory authority now supplied by the latter subsec
tion. That is a question which need not be answered here
as the member applied for a loan, signed a note containing
a provision whereby he agreed to abide by the by-laws, rules
and regulations of the association then or thereafter in

force, and received a loan from the association based
thereon, and he is in any event now estopped from ques
tioning the authority of the association to include such a
provision in the by-laws or in its contract with the member.

See The Provident Loan & Building Ass'n. v. Cwrter, 107
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Wis. 383. Obviously the member who has accepted the bene
fit of a loan cannot repudiate part of the terms under which
it was granted and accept the balance.
WET

Constitutional Lww—Freedom of Speech—Criminal Law
—Labor—Picketing—Picketing for an unlawful objective
might constitute a violation under sec. 343.681, but picket
ing for a proper purpose would not constitute such a vio
lation.

January 18, 1949.

John S. Coleman,

District Attoimey,
La Crosse, Wisconsin.

You have asked whether persons conducting a concerted
progiam of picketing places of employment which do not
employ members of their organization may be deemed
guilty of a crime under sec. 343.681, Stats., which reads:

"Any two or more persons who shall combine, associate,
agree, mutually undertake or concert together for the pur
pose of wilfully or maliciously injuring another in his repu
tation, trade, business or profession by any means what
ever, or for the purpose of maliciously compelling another
to do or perform any act against his will, or preventing or
hindering another from doing or performing any lawful
act shall be punished by imprisonment in the county jail
not more than one year or by fine not exceeding five hun
dred dollars."

In accordance with the discussion of our supreme court
in Retail Clerks' Union v. Wisconsin E. R. Board, 242 Wis.
21, 6 N.W. (2d) 698, it is our opinion that the question
whether an organized picketing program could be deemed
a violation of that section would depend primarily upon
the purpose and objective of the picketing, which would
have to be found as a fact in each particular case.
The supreme court of the United States has indicated that

picketing which has no other purpose than to inform the

public of existing facts and circumstances is an exercise
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of the right of free speech which cannot be infringed by
state legislation. Thomhill v, Alabama, 310 U. S. 88, 60 S:
Ct. 736, 84 L. ed. 1093; Carlson v. California, 310 U. S. 106;
60 S. Ct. 746, 84 L. ed. 1104; AmeHcan Federation of Labor
V. Stving, 312 U. S. 321, 61 S. Ct. 568, 85 L. ed. 855.
In the Thomhill case, the picketing was incidental to a

labor dispute between an employer and a union to which

most of his employes belonged. Evidently the situation in
volved in the Carlson case was considered by the court to be

similar. The Swing case, however, involved picketing by a
union which had been unsuccessful in organizing the em
ployes of the establishment picketed. The state court had
declared that under state law, peaceful picketing or peace
ful persuasion was unlawful when conducted by strangers
to the employer. The United States supreme court held that
the law of the state as so declared violated the guai'anty of
freedom of speech.

The opinion in XXIV Op. Atty. Gen. 613 was written be

fore the above cases were decided and, while the opinion
is not necessarly inconsistent with the result here reached,
it should be interpreted so as to extend only so far as is
permitted by the scope of the foregoing and following de
cisions.

In the case of Carpenters & Joiners Union v. Ritter's
Cafe, 315 U. S. 722, 62 S. Ct. 807, 86 L. ed. 1148, the United

States supreme court recognized that some regulation of
picketing is within the police power. In this case, a decree
of a state court prohibited peaceful picketing of a restaur

ant owned by Ritter. The picketing was an incident of an

assertion by the union that a contractor who was construct
ing a building for Ritter at a different place employed non
union labor. The United States supreme court held that the
state court could properly impose this limitation upon free
dom of speech.
In the case of Retail Clerks' Union v. Wisconsin E. R.

Board, 242 Wis. 21, 6 N.W. (2d) 698, our supreme court

indicated that where the objective of the picketing is im
proper, as to coerce an employer to commit an unfair prac
tice as defined in the employment peace act by interfering
with his employes' freedom of choice, the picketing itself
may be prohibited.
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We believe the foregoing cases have a bearing upon the
construction of sec. 343.681 which applies only to concerted
action for the purpose of "wilfully or maliciously" injuring
another. The terms "wilfully" and "maliciously" as used in
the statute are subject to construction. The construction is
affected by constitutional limitations inasmuch as statutes
are to be construed if possible so as to be valid.
Furthermore, we believe the terms are to be construed in

the light of what is recognized to be proper concerted activ
ity by labor unions in the absence of statutory restriction
because, as our supreme court said in The State ex rel.
Dwrner v. Huegin, 110 Wis. 189, 261, 85 N.W. 1046, the
above quoted statutory provision is "a mere declaration of
the common law." The court there indicated that in order
to have an actionable conspiracy under the statutory pro
vision there must be "a combination of two or more persons

for the puipose of accomplishing a criminal or unlawful
object by criminal or unlawful means, or a lawful object
by criminal or unlawful means." Picketing is not of itself
unlawful according to the recent decisions of the United
States supreme court and according to the decisions of a
great majority of jurisdictions prior to that time. In order
to make it actionable, in the absence of entanglement with
other objectionable methods, it must come within the other
category mentioned in the quotation from The State ex rel.
Durner v. Huegin, supra, by being "for the purpose of ac
complishing a criminal or unlawful object." If the object
is lawful, then there is an absence of the malice necessary
to constitute a conspiracy. Good summaries of the common
law rule to be considered in the interpretation of sec.
343.681 appear in the following excerpts;

"Workers are privileged intentionally to cause harm to
another by concerted action if the object and the means of
their concerted action are proper; they are subject to lia
bility to the other for harm so caused if either the object
or the means of their concei ted action is improper." Re
statement of Torts, §775.

"While, according to many authorities, peaceable picket
ing of a place of business for the purpose of affecting the
patronage of such business is, if for a lawful purpose, no
invasion of the rights of the proprietor, strikes and picket-
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ing, even though peaceful, for unlawful purposes are be
yond any lawful sanction. * * *" 31 Am. Jur. 948.

We are of the opinion, therefore, that under the rule of
Retail Clerks' Union v. Wisconsin E. R. Board, 242 Wis. 21,
6 N.W. (2d) 698 picketing engaged in for the purpose of
coercing a proprietor to commit an unfair labor practice
by causing his employes to join a particular union against
their will would be outside the protection accorded con
certed action under the common law rule, because such pur
pose is made unlawful by statutory policy under sees. 111.04
and 111.06 (1) (a). In such a case the activity would, we
believe, be contrary to sec. 343.681, Stats. Of course, the
picketing may be undertaken for a purpose which under
all the circumstances is proper. For instance, those carry
ing it out may believe in good faith that it will force an em
ployer to abandon a coercive or discouraging attitude
against organization of his employes. As stated above, it is
our opinion that the question whether picketing is carried
on in furtherance of a wrongful purpose will have to be re
solved as an issue of fact in each particular case.
BL
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Civil Service—Counties—Deputy County Treasurer—
Section 59.074 authorizes inclusion of a position such as
deputy county treasurer within a county civil service sys
tem.

In event an ordinance establishing a county civil service
system as provided by sec. 59.074 gives civil service status
to the position of deputy county treasurer, it conflicts to
that extent with powers given its county treasurer to ap
point a deputy by sec. 59.19 (1) and to that extent super
sedes such powers.
Where a county has adopted a civil service ordinance as

provided in sec. 59.074 and given the position of deputy
county treasurer civil service status, the county treasurer
must appoint a deputy as provided by the civil service ordi
nance, and his attempt to make such an appointment with
out doing so was contrary to the ordinance and the pur
ported appointment is invalid.

January 27, 1949.

Robert J. Parins,

District Attorney,
Green Bay, Wisconsin.

You advise that effective January 1, 1947, Brown county
established a civil service system under which was classi
fied the position of deputy county treasurer; that a vacancy
existed in the office of deputy county treasurer and the
county treasurer who recently took office has filled the same
by appointment without resorting to the civil service list.
You refer to that portion of sec. 59.19 (1) which pro

vides that the county treasurer may appoint a deputy to
aid him in the discharge of the duties of his office, and also
to sec. 59.074 which authorizes any county to establish a
civil service system, and ask whether said statutes are in
conflict with each other and if so, which section is subserv
ient to the other.

The controlling statute is sec. 59.074 which reads as
follows:

"Any county may proceed, under section 59.07, to estab
lish a civil service system of selection, tenure and status,
and said system may be made applicable to all county per-
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sonnel, including personnel authorized by statute to be
appointed by officers, boards, committees or commissions,
except the members of the governing body, elective consti
tutional officers, members of boards and commissions and
members of the judiciary. Such system may also include
uniform provisions in respect to attendance, leave regula
tions, compensation and pay rolls for all personnel included
thereunder."

The foregoing language obviously authorizes inclusion of
a position such as deputy county treasurer within a county
civil service system. XXXV Op. Atty. Gen. 69. In event an
ordinance establishing such system gives civil service status
to such a position, it conflicts to that extent with powers
given the county treasurer by sec. 59.19 (1) and to that
extent supersedes such powers.

The facts you give us indicate that Brown county has en
acted a valid civil service ordinance and the position of
deputy county treasurer has been given civil service status.
This being true, the county treasurer must appoint a deputy
as provided by the civil service ordinance and his attempt
to make such an appointment without doing so was con
trary to the ordinance and the purported appointment is
invalid.

WET

Municipalities—Public Records—Under sees. 18.01,59.71,

61.25 (5), 62.09 (11) (a) and 60.45 (9), Stats., municipal
clerks generally are required to preserve public records and
are not authorized to deposit noncurrent records with the
state historical society as may be done under sec. 44.08 in
the case of state records.

February 1, 1949.

Clifford L. Lord, Director,

State Historical Society.

You have inquired whether municipal officers have the
power under the present law either with or without the con
sent of the governing body to place in the archives division
of the state historical society such noncurrent municipal
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records as in the opinion of the society may be of sufficient

historical interest to warrant preservation. Sec. 18.01 (1)
and (2) reads:

" (1) Each and every officer of the state, or of any county,
town, city, village, school district, or other municipality or
district, is the legal custodian of and shall safely keep and
preserve all property and things received from his prede
cessor or other persons and required by law to be filed, de
posited, or kept in his office, or which are in the lawful pos
session or control of himself or his deputies, or to the pos
session or control of which he or they may be lawfully
entitled, as such officers.
"(2) Except as expressly provided otherwise, any person

may with proper care, during office hours and subject to
such orders or regulations as the custodian thereof may
prescribe, examine or copy any of the property or things
mentioned in subsection (1)."

What are and what are not public records within the
meaning of sec. 18.01 is a question which has occasioned
considerable difficulty. It has been held that sec. 18.01 (1)
does not require an officer to keep, file and ultimately de
liver to his successor every paper or communication with

out respect to the relation of such paper to the functions of
the office but that an officer may dispose of purely fugitive
papers having no relation to the functions of the office even
though numerous papers other than those required by spe
cific statute or rule to be kept should remain in the files as
part of the records of the office and that independently of
statute, public records include not only papers specifically
required to be kept by a public officer but also all written
memorials made by a public officer within his authority
where such writings constitute a convenient, appropriate
or customary method of discharging the duties of the office.
International Union v. Gooding, 251 Wis. 362.
In addition to sec. 18.01 there are numerous other stat

utes requiring the keeping of records by various municipal
officials. We will mention only a few of them.

Sec. 59.71 requires the books, records and accounts of the
county board to be deposited with and kept by the county
clerk.

Sec. 61.25 (5) requires the village clerk to file and safely
keep all records, books, papers or property belonging to,



24 Opinions of the Attorney General

filed or deposited in his office and to deliver the same to his
successor.

Sec. 62.09 (11) (a) gives the city clerk the care and cus
tody of all papers and records of the city.

Sec. 60.45 (9) makes it the duty of the town clerk to have
the custody and to safely keep all accounts, records, files,
papers etc. received from his predecessor or other persons
and required by law to be deposited in his office and all
books, records and papers of the town not otherwise pro
vided for by law, and deliver the same to his successor. In
XXVI Op. Atty. Gen. 330 it was held that the town clerk
was not authorized to permanently place any town records
in the county court house.

There are also a number of specific statutes relating to
the keeping or depositing of particular items, such as sec.
60.46, requiring the delivery of certain records to the clerk
of a new town embracing part of an old town, the keeping
of a cancellation book for town, village, city or county
orders pursuant to sec. 66.08, and sec. 346.63 which makes
it a criminal offense to destroy public records with intent to
injure or defraud. Many others might be mentioned. Also,
there are other statutes providing for either the permissive
or mandatory destruction of cei'tain municipal papers such
as sees. 6.60, 10.25 (2) and 10.385, requiring destruction of
ballots. Sec. 6.60 (6) permits city, village or town clerks to
destroy financial statements filed under ch. 12 (Corrupt
Practices Act) 6 years after election unless an action is
pending involving the same. Sec. 66.055 permits the city
clerk in first-class cities to destroy liquor and beer license
applications more than 4 years old. Sec. 59.715 permits de
struction of certain types of obsolete county records after
certain periods of time.
Enough has been said to show that with the exception of

such statutes as provide for permissive or mandatory de
struction of certain types of records the statutes in general
expressly direct their preservation. There is no such statute
for municipal records as was enacted by the last legislature
for state records, sec. 44.08, which sets up a committee to
pass upon the requests of state departments for the destruc
tion or other disposition of state records and which pro
vides that the state historical society shall be the ultimate
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depository of such archives of the state as may be trans
ferred to it by the committee on public records.

In the absence of more detailed information as to any
specific types of records which you may have in mind it is
our conclusion generally, upon the basis of the foregoing,
that noncurrent municipal records may not be turned over
to the state historical society either with or without the
consent of the governing body of the municipality.
WHR

Counties — Highways and Bridges — Condemnation —
Where a county desires to acquire 12 acres of land as a
location for a county highway garage, machine shop, and
gas and oil storage tanks and the owner of the land desired
refuses to sell at a reasonable price, condemnation proceed
ings should be instituted by the county under ch. 32 rather
than by the county highway committee under sec. 83.07.

February 1, 1949.
Edmund H. Drager,

District Attorney,
Eagle River, Wisconsin.

You state that the county highway committee is desirous
of acquiring a tract of land of approximately 12 acres
which is contiguous to a state trunk highway and adjoins
railroad property. It is proposed to acquire this property
for the purpose of building a county shop, machine shop,
and gas and oil tanks at a siding on the railroad track.
The owner of the pi'operty refuses to sell at what is con

sidered a fair price and you have inquired whether condem
nation proceedings are to be instituted under ch. 32 or sec.
83.07 of the statutes.

Sec. 32.02 among other things authorizes counties to ac
quire by condemnation any real estate and personal prop
erty appurtenant thereto or interest therein which they
have the power to acquire and hold for any lawful purpose.

Sec. 83.07 (1) authorizes the county highway committee
to acquire any lands or interest therein needed to carry out
the provisions of ch. 83, and this may be done by condemna
tion under ch. 32 or by application to the county judge to
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appraise the value of the property sought to be taken as
provided in sec. 83.07 (4), (5) and (6).

It is to be noted that sec. 83.07 is limited in its applica
tion to lands needed to carry out the provisions of ch. 83
relating to county highways. Sec. 83.07 (2) authorizes the
acquisition of stone, gravel, clay or other materials from
private lands, rights of access, and rights of drainage. Sec.
83.07 (3) authorizes the acquisition of lands for relocation
or straightening of highways or to provide easier curves at
highway intersections, and the acquisition of tracts of not
more than 2 acres in areas separated from the main body
of land from which they are acquired when the acquisition
of such minor tracts is deemed advisable or necessary to
beautify the highway or to protect public travel.

These provisions are in part materia and when read to
gether indicate the scope of the power intended to be con
ferred upon the county highway committee under sec. 83.07.
Generally speaking, the powers of the county highway com
mittee are set forth in sec. 83.015 (2) and include the pur
chase of county road machinery and the making of arrange
ments for proper improvement and maintenance of high
ways provided for by the county board. There are other
special powers under other sections such as 83.016 relating
to the appointment of traffic patrolmen, but the building of
county shops for storing highway machinery and the like
is not among the enumerated powers of this committee.
This power is vested in the county board under sec. 59.07
which provides that the county board is empowered at any
legal meeting to:

"(4) Buildings, Highway Garage ; Maintenance. Build
and keep in repair the county buildings and cause the same
to be insured in the name and for the benefit of the county,
and in case there are no county buildings, to provide suit
able rooms for county purposes.
"(a) Provide and designate the location of buildings to

shelter the machinery and equipment used for construction
and maintenance of highways."

This being true, it is our conclusion that the county board
is the proper agency to acquire the lands in question and as
above indicated it has no powers of condemnation under
sec. 83.07 but should proceed under ch. 32.
WHR
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Civil Service—Counties—Deputy County Treasurer—A
section of a county civil service ordinance providing in sub

stance that in case of vacancy in a position where peculiar
and exceptional qualifications of a scientific, professional
or educational character are required and competition for
candidates for such position is impracticable and it can best
be filled by the selection of some designated person having
such qualifications, appointment of such person may be
authorized if he is certified by the civil service committee
as qualified after a review of his qualifications, does not

authorize the appointment of a deputy county treasurer by
the civil service committee even though the background and
character of a proposed appointee would be exceptional in
sofar as work in the county treasurer's office is concerned.

Such section applies only where there is a vacancy in a
position, the duties of which require a person having the
qualifications mentioned, and does not apply where the posi
tion to be filled does not meet that standard even though a
proposed appointee may have unusual and exceptional
qualifications.

Position of deputy county treasurer is not one which re
quires a person having peculiar or exceptional qualifications
of a scientific, professional or educational character to fill it.

February 1, 1949.

Robert J. Parins,

District Attorney,
Green Bay, Wisconsin.

You refer to section 2 (D) of rule 6 of the Brown county
civil service ordinance which reads as follows:

"Exceptional appointments: In case of a vacancy in a
position where peculiar and exceptional qualifications of a
scientific, professional, or educational character are re
quired, and upon satisfactory evidence that for specified
reasons competition in such special case is impracticable,
and that the position can best be filled by the selection of
some designated person of high and recognized attainments
in such qualities, appointment may be authorized if such
person is certified by the civil service committee as qualified
after a review of his qualifications."

You ask whether the foregoing would authorize the
appointment of a deputy county treasurer by the civil serv-
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ice committee, assuming the background and character of
the proposed appointee would be exceptional insofar as the
work of the county treasurer's office is concerned.
The answer is "No." In the first place, the civil service

committee does not make the appointment. The committee
makes the certification mentioned in the foregoing section
but the appointment must still be made by the proper
appointing authority.
In any event the aforesaid section applies only where

there is a vacancy in a position, the duties of which require
a person having peculiar or exceptional qualifications of a
scientific, professional or educational character. It does not
apply where the position to be filled does not meet that
standard even though a proposed appointee may have un
usual and exceptional qualifications. The position of deputy
county treasurer is an important and responsible position
but it is not one which requires a person having peculiar or
exceptional qualifications of a scientific, professional or
educational character to fill it.

WET

Savings and Loan Associations—Maximum Investment
in Stock—Par Value—"Par value" as used in that portion
of sec. 215.20 (1), Stats., which provides no person other
than federal agencies enumerated shall become the owner
of shares of instalment stock exceeding in par value the
sum of $25,000, means the actual amount invested in instal

ment stock held, including dividends applied as additional
payments on the stock.

A member may continue to make payments on instalment
stock after it matures as provided by sec. 215.13, Stats.,
but the amount paid in or invested, including dividends
applied as additional payments on the stock, cannot exceed
the maximum permitted by sec. 215.20 (1).

February 4, 1949.
Robert C. Schissler,

Commissioner of Savings and Loan AssociatioTis.

You advise that a member of a savings and loan associa
tion owned 250 shares of instalment stock having a total
value of $24,042.95 on February 23, 1945. Dividends cred*
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ited since that time bring the account value of such shares
up to a present total value of $26,683.94.
You ask whether this is permissible in view of sec. 215.20

(1) which provides in part that:

"* * * no person except the home owners' loan corpora
tion and other federal agencies shall in any one association,
in his own name or in the name of another, become the
owner of shares of instalment stock exceeding in par value
the sum of $25,000 * *

You state that dividends when declared are applied by
the association as additional payments on the instalment
stock and when the matured value of the shares is reached,
the right to continue making additional payments is given
by sec. 215.13 which reads as follows:

"When, by making regular weekly or monthly payments
as provided for in section 215.08, any shares shall have
reached their matured value payment of dues thereon may
at the option of the member cease. The holders of unpledged
shares may continue to make payments upon such shares or
may request the repurchase of such shares by the associa
tion subject to the provisions of section 215.11."

The limitation in the portion of sec. 215.20 referred to is
against one person becoming the owner of shares of instal
ment stock exceeding in par value the sum of $25,000.
Whelan v. Convoy, 126 N. J. Eq. 607, 10 A. (2d) 636, dis

cusses the meaning of "par value" as applied to stock of a
building and loan association. It is there said that generally
speaking the value of building and loan stock or shares is
not referred to as par value. The court quoted from a num
ber of authorities and concluded that the face value of the

stock was the "par value" insofar as it applied to "full paid
stock," but said that the "running shares" did not show a
face value other than the book would show a paid-in value.
Due to the peculiar facts before it, the court was not re
quired to determine what was "par value" as applied to the
"running shares."

It is evident from the fact that the actual value of instal

ment stock depends on the amount paid in, which may be
from one dollar upward, it is extremely unrealistic to say
that the face value is the par value, especially in view of
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other definitions cited in the foregoing case such as the fol
lowing at page 640 of 10 A. (2d):

"Baldwin's Century Edition of Bouvier's Law Dictionary
defines par value as follows: Tar Value—A current phrase
having no other meaning than the value of the pound sterl
ing formerly fixed by law for the purpose of revenue. [Com
monwealth V. Haupt,] 10 Allen [38] 44. It is commonly
used to indicate the face value of bonds or stock. A phrase
which implies a dollar in money for every dollar in security.
Anderson; 26 Wend. 234.'
"46 C. J. pages 1174 and 1175 says: ' "Par" is a Latin

word meaning equal,' having the same meaning in English.
'In commercial and financial parlance it is used to denote a
state of equality or equal value; an equality of actual with
nominal value; and is used interchangeably with "par"
value, which means a dollar in money for every dollar in
security,' and further, as applied to bonds, it means 'the
value equal to the face of the bonds,' and further, as applied
to stock, 'the face value thereof; the nominal value; but it
has also been construed to mean an amount equal to the
amount actually subscribed and paid for the stock.'"
(Italics ours)

The obvious purpose of the aforesaid limitation in our
statute is to preclude any one person from having too great
an investment in a savings and loan association, so as to
avoid embarrassing the institution in event such person
attempts to withdraw his entire investment at one time.
The important thing is the actual amount invested, not the
face value of the instalment stock held. For this reason we

believe that the word "par" as used in the portion of sec.
215.20 (1) above quoted, means the actual amount invested
in the instalment stock held, including dividends applied as
additional payments thereon, and under the specific facts
you have given us we advise that the person involved owns
shares of instalment stock in excess of the amount per
mitted by said subsection.
The portion of sec. 215.13 which permits the holder of

unpledged instalment shares to continue to make payments
thereon after they mature must be construed if possible to
avoid conflict with the portion of sec. 215.20 (1) heretofore
mentioned. 59 C. J, (Statutes), §§595, 596; XXXIV Op.
Atty. Gen. 421. This requires us to advise you that a mem
ber may continue to make payments on instalment stock
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after it matures by application of dividends or otherwise,
as provided by sec. 215.13, but in no event can the amount
paid in or invested by a member, including dividends
applied as additional payments thereon, exceed the maxi
mum permitted by sec. 215.20 (1), Stats. This result is also
in accord with the obvious purpose of sec. 215.20 (1) as
previously stated.
WET

Public Welfare Department—Foster Homes—A foster
home in which three or more delinquent, dependent or neg
lected children are placed by a licensed child welfare agency
under the provisions of ch. 48 of the statutes does not be
come a public building within the meaning of sec. 101.01
(12) unless there are other factors involved which would
effect that result.

February 5, 1949.

A. W. Bayley, Director,
State Department of Public Welfare.

You have asked whether a foster home in which three or

more children have been placed by child welfare agencies is
subject to sec. 101.06 of the statutes and to the provisions
of the state building code promulgated by the industrial
commission with respect to places of employment and
public buildings, particularly ch. 9 (order 5100) relating
to fire-resistive construction.

The authority of the industrial commission to promulgate
general orders under ch. 101 of the statutes is limited in

application to buildings defined in that chapter as places of
employment and public buildings. (See sees. 101.09 and
101.10 (3), (4) and (5).) It is well settled that statutory
boards and commissions have only such authority as may
be found within the four corners of the statutes. Wisconsin

Telephone Co. v. Public Service Comm., 232 Wis. 274, 287
N. W. 122; State ex rel. Wis. Inspection Bureau v. Whit
man, 196 Wis. 472, 220 N. W. 929; Chippeiva Poxver Co. v.
Raih-oad Comm., 188 Wis. 246, 205 N. W. 900; Monroe v.
Railroad Comm., 170 Wis. 180, 174 N. W. 450, 9 A. L. R.
1007.
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We find nothing in the statutes which would authorize
the industrial commission to extend the definition of places
of employment and public buildings which shall be subject
to the provisions of ch. 101 and the general orders promul
gated under it.
The provisions of sec. 101.06 and of the building code,

therefore, apply only to such buildings as fall within the
definition of places of employment and public buildings
under sec. 101.01 of the statutes. Foster homes in which
children are placed might by reason of other circumstances
involved in a particular case fall within either definition,
but obviously the mere fact that foster children are placed
in what would otherwise be a private home could not con
stitute it a place of employment. The question then is
whether such placement of children, three or more in num
ber, would bring such a home within the definition of a
public building under sec. 101.01 (12) as a "structure used
in whole or in part as a place of resort, assemblage, lodg
ing, trade, traffic, occupancy, or use by the public, or by
three or more tenants." The mere placement of three foster
children in such a home would not constitute it a place of
occupancy or use "by the public," and so the question is
further narrowed to whether foster children so placed are
"tenants" within the meaning of the foregoing definition.
The case of Skrzypczak v. Konieczka, 224 Wis. 455, 461

indicates that the term tenant as used in the above statute

is broader than the legal technical concept of the term. The
court said:

"* * * It would seem that liability for injury to a lessee
should be made to depend on the plan of the building and
the purpose for which it was built; and that if dependent
on occupancy, occupancy of the building rather than ten
ancy as the term 'tenancy' is used in the phrase 'landlord
and tenant' should control. The word 'tenant' is not limited
to the latter sense. The more general use of the word is in
the broader sense of one in possession of the premises,
whether as owner or otherwise. (See Webster's Diction-
&ry) ̂  ^

It would seem doubtful whether foster children placed in
a private home for family care could be deemed to be "in
possession of the premises"; but since the question is one
of legislative intent the question can probably best be re-
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solved by examining the statutes relating to the placement
of foster children and attempting to ascertain by compari
son of the terminology and purposes of the two fields of
regulation how the legislature intended the one to affect the
other;

Sec. 48.38 defines a foster home as "the place of residence
of any person or persons who receive therein a child or
children under fourteen years of age for control, care and
maintenance, with or without transfer of custody." The
definition is apparently sufficiently broad to include homes
receiving children who are not placed by child welfare agen
cies, or who have not been found to be delinquent, depend
ent or neglected within the meaning of ch. 48. Your ques
tion is apparently concerned with foster homes in which
placements are made by child welfare agencies licensed by
the division of child welfare for that purpose, and with
children who have been placed in the custody of such agen
cies by reason of being delinquent, dependent or neglected.
With respect to such children the legislature has given its
evaluation of the foster home system in sec. 48.07 (4),
which reads:

"It is declared to be the intent of this chapter that each
child coming within the jurisdiction of the juvenile court
shall receive such care, guidance and control, preferably in
his own home, as will conduce to the child's welfare and the
best interests of the state; and when such child is removed
from his own family, to secure for him custody, care and
discipline as nearly as possible equivalent to that which
should have been given by his parents."

Under the foregoing provision it is the duty of child
placement agencies to attempt to find foster homes to give
to the children as nearly as possible a substitute for the
home of which they have been deprived by reason of cir
cumstances.

Your request for an opinion summarizes very well, we
believe, the philosophy upon which the foster home pro
gram is based and the relationship between that philosophy
and problems of practical administration. You state:

"The Division of Child Welfare and representatives of
child placing agencies have thought of a foster home as a
private family home. It is our understanding that there are
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no building code regulations applicable to private family
dwellings. If the provisions of the Code were strictly en
forced in relation to foster homes it would mean the elimi
nation of the use of a substantial number of such homes.
For instance, the Code provides that 'theie shall be at least
two exits accessible from each room or apartment by means
of stairways, ramps, or horizontal exits.' Few foster or
private homes, particularly those of modern construction,
would meet these requirements. Furthermore, it is the
philosophy of child welfare workers that a child placed in
a foster home should be an integral part of the family
group. The foster child is not considered a 'roomer' or
'boarder' in the commercial sense of the word—even though
there is payment of allowance for the cost of care. The pro
vision of foster care is considered a service to the child, and
not a financial enterprise."

A family home in which three children reside would not,
we believe, be considered a public building within the scope
of ch. 101 of the statutes simply because contribution is
made for family expenses through earnings of the children,
income from property belonging to the children, or other
wise. If children placed in foster homes under ch. 48 of the
statutes are intended to be in the same relation as children

born into such home, and if the foster parents are intended
to stand insofar as "control, care and maintenance" are
concerned in loco parentis, then it would seem that the
status of a home in which foster children are placed would
be similar to the status of any private home in which chil
dren reside.

The legislature manifests more concern for supervision
of foster homes than for other homes because of the fact

that the children are placed in them, in most cases, under
authority of the state rather than by natural circumstances.
The state accordingly assumes responsibility for insuring
that the homes are proper. To attain that purpose, however,
it is not necessary to transform the status from that of a
private home to that of a public building. The legislature
has provided in sec. 48.38 that foster homes shall be under
the supervision of a licensed child welfare agency. The
approval of homes for purposes of child placement is sub
ject to inspection and investigation, which would seem to
place upon the licensed welfare agencies responsibility for
insuring reasonably safe living conditions for foster chil-
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dren without the application of laws relating to public
buildings generally.
We do not believe that the legislature intended, in pro

viding for the placement of delinquent, dependent or neg
lected children in homes where they will receive care "as
nearly as possible equivalent to that which should have been
given" by their parents, that the children so placed should
be classed as "tenants" within the purview of the statutes
relating to public buildings.
BL

Public Welfare Department—Coimties—Foster Homes—
The state department of public welfare has authority under
sees. 46.35 (10), 48.315 and 48.30 (6) to require county
departments of public welfare administering child welfare
services to make reports respecting foster homes to which
they have issued permits.

February 5, 1949.

A. W. Bayley, Director,
State Department of Public Welfare.

You have asked whether your department has authority
under the statutes to require reports respecting foster
home permits from welfare departments of counties which
have empowered such departments to administer child wel
fare services pursuant to sec. 46.35 (10).

Sec. 46.35 (10) authorizes county boards of supervisors
to provide that the county department of public welfare
shall have the functions, duties and powers "to administer
child welfare service under and subject to the provisions of
section 48.315, thereby administering the functions other
wise administered by county children's board and licensed
child welfare agencies." Sec. 48.315 referred to in the above
excerpt, provides in part:

"If the county board of supervisors of any county having
a population of less than 500,000 shall decide to have child
welfare services administered by the county department of
public welfare under the provisions of section 46.35 (10),
then such county department of public welfare shall have
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the additional powers and duties given county children's
board under section 48.30 (1) to (8) (introductory para
graph not to apply) and shall have and exercise all the
powers and duties that are authorized for licensed child
welfare agencies under sections 48.35 to 48.38, except * * *
such county department shall not be required to be licensed
or approved by the state department of public welfare to
issue permits to foster homes under section 48.38 or to
function as an authorized child welfare agency; but any
such permit to a foster home may be revoked by the state
department of public welfare pursuant to section 48.39
(2)."

Under the specific provisions of the above quoted section,
a county welfare department is not required to be licensed
or approved before performing child welfare services and
issuing foster home permits. It is, however, in other re
spects subject to the duties enumerated in sec. 48.30 (1) to
(8) and 48.35 to 48.38. Among the duties imposed by sec.
48.30 (6) is the duty "to make such reports to the state
department of public welfare as it may request upon any
matter or situation within the county concerning any child
in which said department is interested."
The specific provisions of sec. 48.315 likewise subject a

county department of public welfare administering child
welfare services to sec. 48.38 (4). Sec. 48.38 (4) provides

that every foster home shall be under the supervision of the
child welfare agency which issued a permit to it "and of the
state department of public welfare."

Sec. 48.39 (2) authorizes the state department of public
welfare to revoke any permit for a foster home in case of
violation of the provisions of ch. 48 or for other enumerated
reasons, and sec. 48.315 expressly reserves this authority
to the state department in the case of permits issued by a
county department of public welfare.

Sec. 48.40 (2) imposes upon the state department of
public welfare certain duties with respect to enforcement of
statutory provisions relating to permits for foster homes.
The foregoing statutory provisions manifest a legislative

intent that general supervision of foster homes shall be in
the state department of public welfare, for the purpose of
enabling it to see that the statutory purposes are carried
out, regardless of whether the permit for the foster home
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shall originally have been issued by the department, by a
welfare agency required to obtain a license, or by county
authorities.

The duties of the state department can be carried out
effectively only if adequate information is available to the
department. That is doubtless one of the reasons why the
legislature obligated agencies performing child welfare
services "to make such reports to the state department of
public welfare as it may request upon any matter or situa
tion within the county concerning any child in which said
department is interested." (Sec. 48.30 (6)) The state de
partment is given functions under sees. 48.88 (4), 48.39
(2) and 48.40 (2), as well as under other provisions of the
statutes, which call for an interest in children placed in
foster homes.

We believe that sec. 48.30 (6), when read in conjunction
with sec. 48.315 and sec. 46.35, supplies authority for the
state department to require that county welfare depart
ments administering child welfare services shall file appro
priate information or reports respecting foster homes to
which they have issued permits. This we deem to be true

regardless of whether the county has expressly adopted the
provisions of sec. 46.35 (5) imposing upon the county de
partment the obligation to maintain "administrative and
reporting relationships with all pertinent state depart
ments."

It is our opinion, also, that the statutory sections re
ferred to authorize the state department to make sugges
tions to county departments relative to the foster home
program on the basis of information so acquired.
BL
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Taxation—Counties—Budget—Assuming without decid
ing that an invalid tax assessment was made by a county
board for one year and the tax has been collected, such tax
cannot be recovered by taxpayers who have paid volun
tarily.

Where steps are taken which will make valid the expendi
ture for which the tax was levied originally, the money may
be spent accordingly where the county board in its budget
for the next year authorizes the same and a two-thirds vote
under sec. 65.90 (5) is not required.

February 9, 1949.

Edward G. Minor,

District Attorney,

Sturgeon Bay, Wisconsin.

You make reference to our opinions to you under date of
February 5, 1948, XXXVII Op. Atty. Gen. 100, and of
November 8, 1948, XXXVII Op. Atty. Gen. 591. Among
other things it was ruled in the first of these opinions that
a county board may not donate money to help pay off the
indebtedness of a private hospital, and in the second
opinion it was held that under sec. 45.055, Stats., a county
board may contract with and make an appropriation to a
nonprofit hospital corporation without capital stock, organ
ized pursuant to sec. 45.05 and levy a tax therefor, provided
the facilities of the hospital are made available to the resi
dents of the county without discrimination.
Prior to the first opinion you state that your county

board had on November 15, 1947, voted by a vote of 14 to 6

to set up the sum of $13,700 in its 1948 budget to assist a
private hospital and this amount was placed upon the
assessment rolls and collected in the 1948 taxes.

The private hospital's articles of organization were
amended in April of 1948 making the hospital a county and
municipal memorial along the lines discussed in the second
opinion referred to above. The county board on November
13, 1948, by a vote of 11 to 9, appropriated the same sum
of $13,700 to the reorganized hospital.

Accordingly you raise the following three questions:

"1st: At the time that the sum of $13,700.00 was ordered
inserted in the budget for 1948, the Articles of Organiza-
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tion of the hospital, not having been amended, would this
be a voted [valid?] assessment to be placed upon the assess
ment rolls for 1948?
"2nd: When the County Board voted November 13, 1948,

to appropriate the sum of $13,700.00 by a vote of eleven in
favor and nine against, is that a sufficient vote for passage,
or should it have been by a two-thirds vote?
"3rd: Can the County now pay over to the hospital cor

poration the sum of $13,700.00 upon the execution of the
contract mentioned herein?"

1. It is unnecessary to devote much time or space to a
consideration of the first question for the reason that the
1947 taxes payable In 1948 have now been paid, and by the
voluntary payment of a tax all right to bring action to re
cover it back or question its legality is waived. Marshall &
Ilsley Bank v. Leuch, 155 Wis. 499. Hence, it is unnecessary
to determine here whether the assessment was in fact in

valid and we do not pass upon that question for the reason
that the answer to such question is immaterial in deciding
whether the county may now pay over the money, which is
all that you really need to know.

2. In asking the second question we presume you have in
mind the provisions of sec. 65.90 (5), Stats., which read:

"Municipal budgets. * * *

"(5) The amount of tax to be levied or certified, the
amounts of the various appropriations and the purposes for
such appropriations stated in such budget, after any altera
tions therein made pursuant to the hearing required by this
section, shall not be changed thereafter unless authorized
by a vote of two-thirds of the entire membership of the
governing body of such municipality, except that in the case
of city boards of education transfers may be authorized by
a two-thirds vote of such boards for funds under their con
trol. Any municipality, excepting towns and one-room
school districts, which makes such changes shall give notice
thereof by publication, within 8 days thereafter, in a news
paper in general circulation in such municipality."

We do not consider that this provision is applicable since
the 1949 budget stands on its own footing, and the fact that
the 1949 budget differs from the 1948 budget does not mean
that a two-thirds vote is required as to any item in the 1949
budget which happens also to have been in the 1948 budget.
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Ths two-thirds provision relates only to alterations in the
same budget for the same year.

3. Assuming that the county board has complied with all
of the statutory provisions relating to the 1949 budget and
that both the county board and the hospital have proceeded
in the manner described in XXXVII Op. Atty. Gen. 591,
there would appear to be no reason why the $13,700 should
not be paid to the hospital corporation upon execution of
the contract you have mentioned.
WHR

Public Assistance—Administration of Social Security
Aids—Statutes—Repeal by Implication—Legislation by
which it is proposed to delegate the administration of social
security aids to the director of institutions and departments
of Milwaukee county does not by implication repeal the pro
visions of sec. 46.21 (2) (c) and (f), Stats., relating to the
selection and discharge of such director and place him auto
matically under the merit system provisions of sec. 49.50
(2) and (5), Stats., in the absence of language in the pro
posed legislation indicating such intent on the part of the
legislature.

February 14, 1949.

A. W. Bayley, Director,
State Department of Public Welfare.

You inform us that Title I, sec. 2 (a) (5), Title IV, sec.
402 (a) (5), and Title X, sec. 1002 (a) (5), of the U. S;.
Social Security Act provide for the establishment and main
tenance of personnel standards on a merit basis as a con
dition for federal aid.

Sec. 49.50 (2), Wis. Stats., provides that the state depart
ment of public welfare:

"* * * shall adopt rules and regulations, not in conflict
with law, for the efficient administration of these forms of
public assistance, in agreement with the requirement for
federal aid, including the establishment and maintenance of
personnel standards on a merit basis. The provisions of this
section relating to personnel standards on a merit basis
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supersede any inconsistent provisions of any law relating
to county personnel."

Sec. 49.50 (5) provides:

"County Personnel Systems. In counties having a civil
service system, the department may delegate to the civil
service agency in such county responsibility for determin
ing qualifications of applicants by merit examination, pro
vided the standards of qualifications and examinations have
been approved by the department and the state bureau of
personnel. The personnel in such counties shall be exempt
from such re-examination provided such personnel has
qualified for present positions by examinations conducted
pursuant to standards acceptable to the department."

It is proposed that in Milwaukee county the administra
tion of social security aids be delegated to the director of
institutions and departments. That position was formerly
under county civil service but by ch. 192, Laws 1947, sec.
46.21 was repealed and recreated. Subsection (2) para
graphs (c) and (f) read:

"(c) The board [public welfare of Milwaukee county]
shall appoint a director of institutions and departments.
Such appointment shall be made on the basis of recognized
and demonstrated public interest in and knowledge of the
problems of and institutional management of public wel
fare, and with due regard to training, experience, executive
and administrative ability and efl^ciency, and general quali
fications and fitness for performing the duties of the office.
The director of institutions and departments acting at the
effective date of this act (July 1, 1947) shall constitute the
director as defined in this section. The director shall be sub
ject to dismissal for cause by the board or to such lesser
disciplinary action for cause as the board deems proper
upon verified written charges which may be preferred by
the board or any citizen. Upon the filing of such charges the
director shall be given at least 10 days' written notice of
the time and place where such charges will be heard, to
gether with a copy of the charges, and shall be given an
opportunity to appear in person and by an attorney to de
fend against such charges. The board's action after hear
ing such charges shall be final. Such director shall file an
official oath and bond in such sum as shall be fixed by the
county board of supervisors.

(<4: * *

"(f) The board may provide for and appoint a special
examining committee to examine into the qualifications for
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candidates for the office of director of institutions and de
partments and make recommendations to the board thereon.
The board may compensate the members of such examining
committee for their services and expenses and such com
pensation and reimbursement of expense shall be paid by
the county."

We understand that federal officials have asserted that

these provisions of sec. 46.21 are in conflict with the merit
system because the appointment of the director is not made
on a competitive basis and because the hearing on charges
for removal is held by the appointing authorities with no
right to appeal to an impartial body. Their interpretation
of the federal requirement is entitled to great weight.
The question which is now raised is whether, if the ad

ministration of social security aids were transferred to such
director by statute, the merit provisions of sec. 49.50 and
rules adopted pursuant thereto would supersede the incon
sistent provisions of sec. 46.21 (2) (c) and (f) so as to
make unnecessary any specific amendment of sec. 46.21
placing the director under the merit system?
As above indicated sec. 49.50 (2), among other things,

provides that the provisions of that section relating to per
sonnel standards on a merit basis supersede any inconsist
ent provisions of any law relating to county personnel.
This of course must be read as being applicable to laws

existing at the time sec. 49.50 (2) was enacted and not to
such laws as the legislature might subsequently enact, be
cause obviously one legislature cannot prohibit a future
legislature from enacting legislation which might be incon
sistent with existing statutes. In other words if one legis
lature adopts a statute stating that it supersedes any incon
sistent provisions of law there is nothing to prevent a later
legislature from adopting another statute which is in fact
and in law inconsistent with the earlier one and which
would have the effect of superseding the earlier statute
despite the language of that statute, the general rule being
that a later statute repeals an earlier one if inconsistent
therewith. Jones v. Broadway Roller Rink Co., 136 Wis.
595.

While sec. 46.21 (2) (c) and (f) in its present form
was enacted subsequent to 49.50 there was no conflict ini-
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tially because at the time of the enactment of these provi
sions of sec. 46.21 in 1947 the director of institutions and

departments for Milwaukee county was not charged with
the administration of social security aids.
However if the legislature were now to place the admin

istration of social security aids under such director without
at the same time modifying the provisions of sec. 46.21 with
reference to the appointing and discharge of the director,
it is extremely doubtful that it could properly be said that
the existing law on this matter had been superseded by the
earlier provisions of sec. 49.50 and rules of the department
of public welfare adopted pursuant thereto. It is to be noted
that sec. 46.21 definitely fixes the manner of selecting and
discharging the director. A new statute which merely adds
duties to that office does not by implication repeal the stat
utes relating to the manner in which the officer is appointed
or removed from office, since repeals by implication are not
favored. Kinieck v. Phoenix Chair Co., 157 Wis. 266.
As long as legislation is required in any event to place the

administration of social security aids with such director the
advisable procedure would be to seek to have the legislature
at the same time express an intention whether or not the
director is to be subject to the merit provisions of sec. 49.50
since if it retains the present provisions of 46.21 it will
forego the receipt of federal assistance.
WHR
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Insurance—Fratei-nal Benefit SociHy—Fraternal benefit

society under eh. 208, Stats. 1947, may not issue group life
insurance policies.

Sec. 208.13, Stats., does not merely require maintenance
of mortuary fund at 100 per cent solvency but prohibits use
of mortuary funds for other purposes except in instances
expressly stated therein.

February 14, 1949.

John R. Lange,
Commissioner of Insurance.

Our opinion has been requested as to whether a fraternal
benefit society organized under and subject to the provi
sions of ch. 208, Stats., may issue group policies. We assume
what is meant is whether such a society may operate upon
the plan or engage in the type of transaction wherein a con
tract, commonly referred to as a master policy, is entered
into by an insurer with an individual, partnership, corpora
tion or association, agreeing to pay specified life insurance
benefits to any and all individuals who are employes or
members thereof, as the case may be, and meet prescribed
eligibility requirements, and then separate certificates of
inclusion in the benefits are issued to the individual em
ployes or members who qualify under such master policy
and apply therefor. Accordingly, group life insurance wher
ever mentioned herein means this plan or type of operation
or transaction.

It appears from your request that you have before you
the case of an out-of-state organization seeking to qualify
as a fraternal benefit society under ch. 208, Stats., which
has a contract with a lending agency covering the issuing
of insurance to its borrowers. For the purposes of this
opinion it is considered that, with the qualification herein
after noted, such operation falls within group insurance or
stands upon the same footing as group insurance. Sec.
201.01 (1), Stats., expressly states that "company" in stat
utes relating to insurance does not include a "mutual bene
fit society" as defined and covered by said ch. 208. By ex
press provision in sec. 208.07, Stats., no law applies to a
mutual benefit society unless it expressly refers to ch. 208
or expressly states that it applies to a mutual benefit soci-



Opinions of the Attorney General 45

ety. In view thereof, the provisions in sec. 208.14 (1),
Stats., that a mutual benefit society "may be incorporated
as provided in chapter 201" can hardly be taken as making
all provisions in ch. 201, Stats., applicable to mutual benefit
societies. We view this provision as merely meaning that
the methods and procedures for the organization of mutual
benefit societies are those set forth in ch. 201 in respect to
other insurance companies. Any attempt to give this lan
guage in sec. 208.14 (1) the effect of making all provisions
in ch. 201 applicable to mutual benefit societies runs into
the familiar rules of statutory construction for the avoid
ance of conflicts if at all possible. The provisions in ch. 208
are special provisions relative to mutual benefit societies
and would take precedence and be controlling over any in
consistent provisions in ch. 201 or other statutes. These
special provisions in ch. 208 thus are not eliminated or their
effect destroyed by such provisions, but remain as provi
sions which are operative as to mutual benefit societies.
The answer is to be found in the provisions of ch. 208,

Stats., which provide in respect to fraternal benefit societies
or mutual benefit societies, the terms being expressly there
made synonymous.

Consequently, even though sec. 201.04 (3a), Stats., spe
cifically authorizes insurance companies to engage in group
life insurance, it does not authorize mutual benefit societies
to do so if all the provisions of ch. 201 are not applicable
thereto. On the other hand, if all the provisions of ch. 201
are applicable thereto, this provision in sec. 201.04 (8a)
would authorize a mutual benefit society to transact such
business only if it would not be contrary to something set
forth in ch. 208. It is to be noted that sec. 201.04 (3a) spe
cifically and separately deals with group life insurance,
from which it would appear that in the absence thereof in
surance companies generally would not be authorized to
engage in that type of operation. Such special provision was
deemed necessary in order for them to do so. Upon that
basis, unless there is something in ch. 208 specifically
authorizing mutual benefit societies to write group life in
surance, and we find none, they would not be authorized to
do so. However, our opinion that the answer to the question
is in the negative does not rest solely thereon.
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Sec. 208.01, Stats., in defining what constitutes a mutual
benefit society or fraternal benefit society necessarily sets
up requirements or conditions that must be complied with
and are inherent qualities of such an organization. Ch. 208,
Stats., follows the historical pattern of according special
consideration and treatment to such organizations because
of their inherent fraternal character. The legislature has
seen fit to accord fraternal benefit societies special status
as to regulation and taxation and accordingly the qualities
which are the essential difference between such societies
and other insurers must be preserved. In order to be a
mutual benefit society subject to the provisions of ch. 208
and thereby relieved, perforce of the provisions in sees.
201.01 and 208.07, from the statutory provisions otherwise
applicable to insurance companies, there must be compli
ance with and observance of all the requirements of sec.
208.01. The necessity for satisfying and complying with
such requirements itself operates to limit a mutual benefit
society to the doing of those things which are not contrary
to or inconsistent with such provisions. Should a society do
something contrary to or inconsistent with ch. 208 it would
seem that it would thereby lose its character as a mutual
benefit society, place itself outside of the provisions of ch.
208, and forfeit the special privileges accorded thereby. In
other words, to continue to be a mutual benefit society its
activities must stay within the confines of such society as
prescribed by ch. 208. Aside from that, at any time that its
operation or any part of it is inconsistent with or contrary
to anything in ch. 208, the society would be doing some
thing outside its proper field- of activity and therefore
engaging in an illegal act.
There are several inherent qualities set out in sec. 208.01.

The society must be without capital stock and "organized
and carried on solely for the mutual benefit of its members
or their beneficiaries." Here is definitely set forth the con
cept that such benefits as it grants are to be exclusively to
persons who are members of the society or to their benefi
ciaries. The society must have a "lodge system with ritu
alistic form of work." It is expressly limited to the payment
of "death, disability, annuity or endowment benefits, or any
combination of such benefits." Subsec. (2) then sets forth
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what is meant by having a lodge system. There must be a
supreme governing body with subordinate lodges or
branches "into which members shall be elected, initiated
and admitted in accordance with its constitution, laws,
rules, regulations and 'prescribed ritualistic ceremonies."
At the outset, the language of sec. 208.01, Stats., clearly

expresses that one of the inherent qualities of such a society
is the element of mutuality. It restricts its functioning to
life insurance contracts with its members exclusively. There
must exist the necessary element of personal relationship
between the society and its members. Membership is made
a necessary quality of those to whom it can obligate itself
in respect to payment of life insurance benefits. It is a pre
requisite to any contract of insurance. The very essence of
fraternal insurance is a personal relationship between the
society and those who are accorded benefits. Being re
stricted to providing life insurance to only those persons
who are its members, the society cannot make any contract
obligating itself to pay benefits with or to anyone who is
not a member. Membership is a prime and fundamental
quality that must exist before any obligation to pay benefits
can be entered into and the contract to pay must run to one
who is a member. It is this personal relationship of mem
bership, and then an obligation to one who is already a
member to pay him or his beneficiaries life insurance bene
fits, that is the peculiar and inherent characteristic of fra
ternal insurance.

Obviously under the statutory language no person be
comes a member of a fraternal benefit society until he is
"elected, initiated and admitted" to membership "in accord
ance with its constitution, laws, rules, regulations and pre
scribed ritualistic ceremonies." Were it not for the words
"and prescribed ritualistic ceremonies" it might be the soci
ety could provide that a person would become a member by
the mere signing of certain papers and acceptance thereof
by the society's officers. But, clearly that is precluded by
this statutory language and a person cannot become a mem
ber until he has been "elected, initiated and admitted" to
membership through ritualistic ceremonies. It is not enough
that he be elected, initiated and admitted to membership by
whatever means or acts the society may prescribe. Regard-
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less of whatever else the society may require by way of
election, initiation and admission, it must prescribe and re
quire ritualistic ceremonies for election, initiation and ad
mission. The statute clearly requires that election, initiation
and admission must be consummated by acts which are both
ritualistic and ceremonial. As the statute does not use the
disjunctive "or" but the conjunctive "and," all three must
be accomplished by formal acts of that character.
The statutory language seems to require that selection to

membership be effected by some ritualistic action of a cere
monial nature on the part of the existing members. Of
necessity this would be in advance of initiation and formal
admission to membership status and prior to the existence
of any right to insurance benefits or any contract to accord
such benefits. Actual membership would come first and any
insurance benefits can accrue only thereafter because they
can inin only to the members. It is unnecessary for.present
purposes to determine what ritualistic acts are required in
election to membership, but it is clear that whatever is re
quired in that respect must precede the granting of or
entering into any contract to grant insurance benefits and
be based upon considerations other than merely furnishing
insurance benefits. In fraternal benefit societies the em
phasis is on membership which is the prime consideration
and objective. Any insurance benefit flows therefrom as one
of the incidents thereof. It is not the sole objective. Other
wise, fraternalism, which is the very essence and distin
guishing characteristic of this type of organization, would
not exist.

The word "initiated" has a definite concept in this con
nection and means participation in and completion of
formal acts of ceremonial character. "To introduce into a
society, club, sect, social or religious status, or the like, as
by special rites"—Webster's New International Dictionary,
2nd Ed. "To admit with formal rites into secret knowledge,
a society, etc."—American College Dictionary. The use in
the statute of the words "ritualistic ceremonies" in connec
tion therewith shows that the introduction or induction into
membership must be performed by formal acts which are
ritualistic in nature and sufficient to constitute a ceremony.
Such initiation connotes personal presence and participa-
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tion in such formal rites by the one who is thereby joined
into the society so as to obtain membership status.
Group life insurance is wholly incompatible with frater

nal benefit insurance as thus contemplated by ch. 208. The
contract of insurance as encompassed by the master policy
would be between the society and one that does not have
membership therein. Even if it might run to an individual
who prior thereto had become a member of the society, it
would not grant insurance to him as a member but provide
for insurance that neither relates to nor involves him per
sonally or his membership in the society. The personal rela
tionship, which is the keystone of fraternal insurance and
distinguishes it from ordinary mutual insurance, would not
exist between the society and those who would be entitled
to insurance benefits by virtue of such contract. By the con
tract or master policy the society does not agree to grant
special insurance benefits to persons who are already mem
bers of the society, but to all persons in the group generally.
Furthermore, insurance benefits thereunder would not be
predicated upon and arise out of their being members of the
society and as an incident thereof. It would arise out of and
be based upon the fact that they have the status of being an
employe or member of, or borrower from, the one to whom
the master contract runs, which is wholly independent from
and without any relation to the society, membership therein
or its purposes. Instead of the insurance being accorded to
them because of, and as incident to, their membership in
the fraternal benefit society it would arise because of a con
tract relationship between the society and a nonmember or
because of their status as one of a group whose basis not
only is in no way connected or concerned with membership
in the society but is based upon considerations wholly for
eign to the society or its purposes.
Such a plan of operation would place entire emphasis

upon the granting of insurance benefits and makes mem
bership in the society of secondary consideration and some
thing that follows rather than leads. It would be entirely
contrary to the concept embodied in ch. 208 that member
ship is grounded on election to membership, and initiation
and admission, all by ritualistic cei'emonies, rather than be
cause of contract or membership in some other group which
is entirely separated from and unrelated to the society.
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Furthermore, under the group life plan the insurance
benefits provided in the master policy are conditioned upon
continuance of membership in the group rather than in the
society, and the insurance benefits so derived would termi
nate whenever membership in the group ends, regardless
of the reason therefor and notwithstanding otherwise main
tained membership in good standing in the society. This
would be foreign to the fundamental of a personal relation
ship on a membership basis as it would provide for termi
nation of insurance benefits because of removal from an
other group or organization which would occur for reasons
or by acts having no relation to the purposes, objects and
fraternalism of the society or to membership in good stand
ing in the fraternal society.

It is therefore our opinion that issuance of insurance by
a fraternal benefit society upon a group life basis is inher
ently incompatible with fraternal benefit insurance as con
templated and expressed in ch. 208, Stats.

Reference has been made above to the organization whose
application for admission to the state raises the question
considered, and to its contract with a lending agency. It
does not clearly appear from the papers furnished us that
it has obligated itself to confer membership upon and in
sure all borrowers therefrom. Clearly if it has done so, or
if in practice the society does not in fact select those bor
rowers it desires as members and exclude those it does not
desire, the writing of insurance under such circumstances
would not be consistent with the character of a fraternal

benefit society. Furthermore, it does not appear that the
effective date of the insurance is coincident with or subse
quent to the completion of the process of election, initiation
and admittance in accordance with the prescribed ritualistic
ceremonies. Unless it is true that the organization preserves
and exercises a freedom of choice of members notwithstand
ing its contract with the lending agency and insures only
members fully and ceremonially admitted, the organization
cannot operate as a fraternal benefit society under the pro
tection or special privileges of ch. 208.
You also ask for an interpretation of the language in sec.

208.13, Stats., that, "Except as otherwise provided in this
section, no part of the money collected for mortuary or dis
ability purposes or to mature the contracts or of the net
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accretions thereto shall be used for expenses." The full sec
tion reads as follows:

"Every provision in the regulations adopted by any
mutual benefit society for payments by its members shall
distinctly state the purpose of the same and the proportion
thereof which may be used for expenses. Except as other
wise provided in this section, no part of the money collected
for mortuary or disability purposes or to mature the con
tracts or of the net accretions thereto shall be used for
expenses. Every society may use for expenses any surren
der charge made pursuant to the provisions of section
208.17 and total payments on all contracts during the first
year of membership over the terminal reserves specified in
the contracts or by-laws. Mortality savings on contracts
which have been in force more than one year and gains on
interest disclosed by the annual valuation report as of De
cember 31 in any year may be used in the ensuing year to
pay expenses of medical examinations, inspection of risks
and investment expenses."

Over the years your department has consistently inter
preted the words "money collected for mortuary or dis
ability purposes or to mature contracts" as meaning the net
premiums calculated on the mortality and interest assump
tions used by the society in making up the gross premium
so received. In our opinion this is the correct and only
rational application that can be given to this language. Fur
thermore, such interpretation by way of administrative
construction over such a long period is entitled to great
weight and would not be set aside except for very com
pelling reasons.
As we understand the situation, the sum paid regularly

by a member of a fraternal benefit society by way of gross
premium is made up of an amount denominated the net pre
mium, which is a sum calculated by the society using mor
tality tables and interest rates that it assumes as being
properly applicable, and another amount which is the sum
the society estimates as necessary for expenses. In other-
words, the net premium plus the expense loading makes up
the amount of payment by the member. Perforce of the first
sentence of sec. 208.18 the purposes for which the compo
nent parts of the gross premium are to be used must be and
are distinctly stated. Then, in order to comply with the stat
utory prohibition against using any of the proportionate
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amount of the gross premium collected to pay mortuary and
disability benefits for expenses, when the premium is col
lected it is divided into the respective amounts. The expense
loading is credited to an expense fund and the remainder to
the mortuary fund.
When this has been done then the prohibition in the lan

guage in question comes into operation with the result that
whatever money is collected by the society "for mortuary
or disability purposes or to mature contracts" and put into
the mortuary fund cannot be used for expenses. This is a
clear statement that expenses are to be paid exclusively out
of the amount exacted for payment of expenses. The only
exceptions are those expressly permitted by the statute.
The statement of these enumerated exceptions absolutely
precludes not only the use of the mortuary collections for
expenses but for any other purpose than for which they
were raised and those purposes which are specifically set
out in this section. Expressio unius est exclusio alterius.

This language clearly means that the gross premiums
when collected shall be credited proportionately to the pur
poses for which they were raised. If the gross premium is
made up as indicated then it follows that the net premium,
which is the amount remaining after deduction of the credit
to expense, is collected for mortuary purposes. The result
is that whatever money is credited to the mortuary fund is
put there because it was raised for that purpose. Having so
treated such money the society is bound thereby and the
prohibition against use for payment of expenses or other
purposes is absolute.
Of course, if in making up the gross premium the society

states distinctly that a proportionate part is for an addi
tional purpose, then the amount for that purpose would be
deducted the same as the amount designated for expenses,
and the remainder would be the net premium for mortuary
purposes. But, this could occur only and if the opening lan
guage in sec. 208.13, Stats., were definitely compiled with
by stating "distinctly" that an amount or proportion of the
gross premium is raised for a definitely designated purpose
other than for expenses and mortuary purposes. In the ab
sence thereof, the amount collected for mortuary purposes
is the gross premium less the amount credited to the ex
pense fund. Any other result would violate the requirement
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of stating distinctly the purposes of the payment by the
member.

Any argument that all this statute requires is that a fra
ternal benefit society maintain its mortuary fund at 100 per
cent solvency upon the basis of the mortality table and in
terest rates which aie presently assumed by the company
to be applicable, completely disregards the statutory lan
guage. Nothing in this statute is of that nature. Were that
the pattern of this statute it would be designed and
phrased quite differently. There may be other provisions
requiring that the mortuary fund be maintained 100 per
cent solvent, but this statute is explicitly designed to re
strict the use that may be made of the monies that are "col
lected" for mortuary purposes. Its language does not deal
with the sufficiency of the amount collected for that pur
pose. Sec. 208.15, Stats., treats of that subject. The lan
guage in sec. 208.13 is abundantly clear that its operative
effect is an absolute prohibition against the use of money
that was collected for mortuary purposes for the payment
of expenses or for other purposes, except in the instances
specifically stated.

From the papers accompanying your request it appears
that you raise this question because the applicant organiz
ation above referred to transferred a "surplus" from its
mortuary fund to its expense fund in November, 1946. At
that time such organization was not, as we understand it,
transacting business in Wisconsin. Accordingly it was
under no duty to comply with sec. 208.13, Stats., and such
transfer was not in violation thereof. Your interest obvi

ously is in determining whether such transfer in 1946 pre
cludes you from presently licensing it to transact business
in Wisconsin under sec. 208.25, Stats. In our opinion such
transfer does not of itself prevent the issuance of a license
even though it was not in conformity with the provisions in
sec. 208.13, Stats., and would accordingly be illegal if it
occurred after the society became subject to ch. 208. It will
be necessary for you to determine whether as of the present
date the organization complies in all respects with stand
ards set in sec. 208.15 and other applicable statutes. If it
does, then the mere fact such transfer was made prior to
that time will be immaterial.

HHP
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Counties—County Board—Actions Arising Out of Oper
ation of County-Oivned Motor Vehicles — Delegation of
Authority to Insurance Committee—The county board can
not delegate complete discretion as to whether legal action
should be brought by the county to recover for loss it sus
tains by reason of damage to motor vehicles owned by it,
to a committee of the board established as provided in sec.
59.06 (1). It can adopt a resolution directing that as claims
arise they be referred to a designated committee, and that
it in turn refer them to the district attorney, and if in his
judgment the county has a valid claim or cause of action for
an amount in excess of the probable expense of collection,
that he proceed forthwith to commence an action thereon
in the name of the county.

County board can adopt a resolution stating that in all
cases where claims are made against the county arising out
of the operation of county-owned motor vehicles and the
same have been rejected in whole or in part by the county
board by affirmative action or by failure to take timely
action as provided in sec. 85.095, and action is brought
against the county thereon, the district attorney shall de
fend the same. The resolution could also provide that the
district attorney defend any action brought against the
county where there has been a failure to file any claim.
In adopting a resolution directing that actions be com

menced and maintained to recover for damage to county-

owned motor vehicles or that actions brought against the
county be defended, a county board does not exercise legis
lative power but takes action to protect the rights of the
county with respect to county property.
Where a county board properly delegates power to a

committee it has power to provide funds to enable it to
function.

The county board cannot delegate to a committee of the
board complete authority to compromise claims against the
county arising from the operation of county-owned motor
vehicles. It would be proper to authorize and direct a desig
nated committee to compromise and settle, for an amount
not in excess of the probable expense of defending the
county, any claim which in the opinion of the district attor
ney, if litigated, would probably result in a judgment
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against the county for a greater amount. The board could
also direct such a committee to discuss the matter of settle

ment of claims against the county with claimants or their
attorneys and to recommend settlements to it.

February 15, 1949.

Edward A. Krenzke,
District Attorney,

Racine, Wisconsin.

You advise us that Racine county is a self-insurer as pro
vided in sec. 59.07 (23) in certain fields. Under authority
granted by sec. 59.06 (1) the county board has created an
insurance committee, the members of which are appointed
by the chairman. Due to the fact the board holds infrequent
meetings it is unsatisfactory for it to handle claims grow
ing out of the fact it is a self-insurer and sometimes things
work out to the disadvantage of Racine county. Based on
these considerations you ask our opinion respecting five
questions which we state and answer in the order sub
mitted.

1. May the Racine county board legally delegate author
ity to the insurance committee to institute actions through
the district attorney's office to recover damages resulting to
vehicles owned by Racine county?
A county is a body corporate which may sue or be sued

and which, among other things, also has the power to do
such other acts as are necessary and proper to the exercise
of powers, privileges and duties charged upon it by law.
Sees. 59.01 and 59.07 (19). The powers of the county as a
body corporate can only be exercised by the county board
or pursuant to a resolution or an ordinance adopted by the
board. Sec. 59.02. The board is also given express power at
any legal meeting to make such orders concerning the cor
porate property of the county as it may deem expedient, as
well as authority to represent the county and have care of
the county property and the management of the business
and concerns of the county where no other provision is
made. Sec. 59.07 (1) and (6).

This vests the duty to prosecute any claims owned by the
county in the county board unless provided otherwise by
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statute. Washhurn County v. Thompson, 99 Wis. 585, 593-6;
State ex rel. Carter v. Graas, 234 Wis. 577; XXV Op. Atty.
Gen. 549, 550. We find no statute which places that duty in
anyone else insofar as your present inquiries are concerned.
Any legal action brought to enforce any claim of the

county of the nature mentioned in your first inquiry would
have to be brought by the district attorney upon being
authorized to do so by the county board. Sec. 59.47 (1) ;
XXV Op. Atty. Gen. 549, 550 and earlier opinions cited.
Any action brought by the district attorney would, of
course, be in the name of the county.
The county board has power to establish and delegate

certain of its powers to committees made up of its mem
bers. Sees. 59.06 (1), 59.02; First Savings & Trust Co. v.
Milwaukee County, 158 Wis. 207, 228-9 and cases cited;
XXXV Op. Atty. Gen. 137; XXVIII Op. Atty. Gen. 353;
XXIV Op. Atty. Gen. 768; XXIII Op. Atty. Gen. 519.
The answer to your inquiry requires a determination as

to what powers of the county board can and what powers
cannot be delegated to a committee of the board. As is fre
quently the case, the general principles are well established
and the difficulty lies in their application.
The county board can delegate to a committee of its mem

bers duties which are ministerial and executive. It cannot

delegate power's which involve the exercise of judgment and
discretion. Duluth, South Shore & Atlantic R. Co. v. Doug
las County, 103 Wis. 75, 79; XXIII Op. Atty. Gen. 519. See
also XXXIV Op. Atty. Gen. 254, 260. And obviously, powers
which are legislative in character cannot be delegated.
French v. Dunn County, 58 Wis. 402.
Turning to specific cases it has been held that where the

county board determined that an appeal should be taken by
the county if it was desired by the officers of the city of
Superior, and it appeared that the matter was referred to
the finance committee of the board with power to consult
with the city officers and to act further, the powers dele
gated were merely ministerial and executive and the board
acted properly in so proceeding. Duluth, South Shore <fe
Atlantic R. Co. v. Douglas County, supra. Where the county
board has adopted a resolution which directed the district
attorney to engage an attorney to assist him in studying the
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record of a case, and if in the judgment of both there were
grounds for appeal, authorized the district attorney to take
an appeal, the appeal will not be dismissed on ground it was
not authorized by the county board where the district attor
ney and the other attorney thought grounds for appeal ex
isted and proceeded accordingly. Maynard v. De Vries, 224
Wis. 224.

Complete discretion as to whether legal action should be
brought by the county to recover for loss it sustains by
reason of damages to vehicles owned by it cannot be dele
gated by the county board to a committee.
The county board could properly adopt a resolution

directing that as claims arise they be referred to the insur
ance committee and that such committee in turn refer them

to the district attorney, and if in his judgment the county
has a valid claim or cause of action for an amount in excess

of the probable expense of collection that he proceed forth
with to commence an action thereon. We believe this would

be a proper delegation of power under the cases cited.
2. May the Racine county board legally delegate author

ity to the insurance committee to defend actions through
the district attorney's office based on claims arising from
the operation of county-owned motor vehicles?
Any claim against the county of the nature mentioned

must first be presented to the county board for allowance
or disallowance as provided by sec. 85.095 and the proper
time elapse before any action could be brought against the
county.

When the county board disallows such a claim either in
whole or in part by affirmative action or failure to take
timely action, as provided in sec. 85.095, it has indicated
its disbelief in the merits of the claim and it necessarily
follows that any subsequent action brought thereon against
the county would be defended. The board has exercised its
discretion by disallowing the claim and under the circum
stances we do not see any reason why it could not adopt a
resolution that in all cases where claims of the nature men

tioned in your inquiry have been rejected in whole or in
part and action is brought against the county thereon, the
district attorney shall defend the same. The resolution
might also direct him to defend the county whenever there
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had been a failure to present a claim. We call your atten
tion, in this connection, to sec. 59.47 (1) which in any event
authorizes the district attorney to defend the county in an
action brought against it in its courts, or in courts of other
counties where there is a change of venue.

3. Is the nature of the authority in questions 1 and 2
legislative ?

The answer is "No." The county board is simply taking
action to protect the rights of the county with respect to
county property.

4. Assuming that the authority can be legally delegated
in either questions 1 or 2, may the Racine county board
provide funds for the insurance committee to execute the
delegated authority?

The answer is "Yes." The power of the county board to
establish committees is unquestioned under sec. 59.06 (1)
and power to provide funds to enable a committee to func
tion is obviously implied therefrom and exists by virtue of
sees. 59.01 and 59.07 (19).

5. May the Racine county board legally delegate author
ity to the insurance committee to compromise claims aris
ing from the operation of county-owned vehicles?
The answer is "No," except as hereinafter qualified. The

power of the county board to compromise disputed or
doubtful claims against the county is established in Wash-
hum County V. Thompson, 99 Wis. 585, 594. See also sec.
85.095 (2). The question whether a particular claim against
a county should or should not be compromised involves the
exercise of judgment or discretion and cannot be delegated.

It would be proper, however, for the county board to
direct the insurance committee to discuss with claimants
and their attorneys settlement of claims against the county
and to recommend settlements to the county board. Such a
resolution, coupled with a policy on the part of the county
board of following such recommendations unless clearly
unwise, might solve the practical difficulties involved in
compromising matters during the interim between quar
terly meetings of the county board. It would also seem
proper to authorize and direct the committee to compromise
and settle for an amount not in excess of the probable ex-
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pense of defending the county, any claim which in the
opinion of .the district attorney would probably, if litigated,
result in judgment against the county for a greater amount.
WET

Appropriations (md Expenditures — State Board of
Health—No part of the $350,000 allotted by sec. 20.431 (1)
(d), Stats., for construction and equipment of one or more
patient buildings at the state sanatorium at Wales is avail
able under sec. 20.481 (4) for use for any of the other pur
poses in sec. 20.431 (1) until one or more patient buildings
have been constructed out of such allotment, or the amount
needed to do so has been definitely established so that there
is an excess in such allotment of the amount needed to effect

the purpose for which it was allotted.

February 16, 1949.

Carl N. Neufert,

State Health Officer.

You have directed our attention to sec. 20.431, Stats.,
which, among other things, appropriates from the post-war
construction and improvement fund to the state board of
health $482,000 for new construction, equipment, remodel
ing and needed improvements at the state sanatorium for

tuberculosis treatment at Wales. The statute then goes on
to specify how the appropriation is to be allotted. Sec.
20.431 (1) (d) allots $350,000 for construction and equip
ment of one or more patient buildings.
For several years the sanatorium has operated with one

floor of one of the patient buildings closed because of the
fact that it has been impossible to obtain nursing personnel
to take care of additional patients. Because of this situation
the state board of health does not feel justified in using any
of the funds allotted by sec. 20.431 (1) (d) for more patient
buildings at Wales.
There is, however, urgent need for increased construction

allotments for several of the other specific items mentioned
in sec. 20.431 (1). Consequently you inquire if funds
allotted under sec. 20.431 (1) (d) may be transferred to
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other specific allotments in subsec. (1) in view of the lan
guage in sec. 20.431 (4) which reads:

"Whenever it is apparent that any specific allotment in
subsection (1) will exceed the amount needed for the pur
pose for which it is made, such excess, upon certification of
the board of health with the approval of the governor, shall
be transferred by the director of budget and accounts from
the original allotment to supplement any other specific allot
ment in subsection (1) that may be insufficient for the pur
pose for which made."

Your question is answered in the negative. In our opinion
the provisions in subsec. (4) are not operative in the situ
ation where the purpose for which an allotment is made in
one of the paragraphs in subsec. (1) has been abandoned.
It covers only the instance where the purpose for which an
allotment is made has been actually carried out and there
after an excess remains as unexpended for such purpose.
There can be no excess until the purpose has been carried
out. The language in subsec. (4) is that it is only the "ex
cess" which can be transferred and used for another pur
pose.

Were this provision applied otherwise, then the whole
allotment in para, (d) of subsec. (1) could be treated as ex
cess at the discretion of the state board of health. This
would give the board of health the power to determine that
they will not construct or equip any patient building but
instead spend the $350,000 along with the $60,000 in para,
(c) for an employes' building. Had it been the intention of
the legislature to give the state board of health carte
blanche in this regard, then, instead of making the allot
ments as it did in the several paragraphs of subsec. (1),
the legislature would have refrained therefrom and merely
appropriated the $482,000 to the state board of health for
whatever construction, equipment, remodeling and improve

ments at the Wales sanatorium the board should select.
The very fact that the legislature made the allotments

that it did in the paragraphs of subsec. (1) shows of itself
that the determination of what should be done was not left
to the board but that the legislature was making its own
selection of what should be done and its estimates of the

costs thereof, leaving, however, to the board the adminis-
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trative function of attending to the details of accomplish
ing these selected projects. Certainly the language in the
statute implies the legislative determination that at some
time in the future, if not at the present, at least one patient
building should be constructed out of this allotment, and
until that is done, spending the money otherwise than as
allotted by para, (d) would defeat that objective.

Subsec. (4) is based upon a recognition by the legislature
that its estimates of the costs of the various projects may
be too high in some instances and too low in others, and
constitutes an expression that it is the intent of the legisla
ture that to the extent any of the estimates are too high the
excess thereof over the actual cost of any project shall not

go unused but shall supplement the allotments for the other
purposes, some of which may be too small, thereby assuring
that the total appropriation in subsec. (1) shall be avail
able and used for construction, equipment, remodeling and
improvements at Wales. Thus, until there has either been
constructed and equipped one or more patient buildings at
Wales or it has been definitely ascertained what amount
will be needed to do so, it cannot be determined how much
of the $350,000 is in excess of the amount needed so to do.
HHP

Crimiml Law—Simulating Legal Process—Under sec.
348.60 (1) it is illegal to use a form for collecting debts
that simulates legal process and it is immaterial that the
form in question contains words to the effect that it is not
a legal process.

February 18, 1949.

BoYD A. Clark,

District Attorney,
Wautoma, Wisconsin.

You have submitted to us for examination a form entitled
"Final Demand for Payment of Debt" and which is in
tended for use in the collection of debts. We are ashed
whether the use of this form is prohibited by sec. 348.60
(1), Wis. Stats., which reads:

"Circulation Prohibited. No person shall send or de
liver or cause to be sent or delivered any letter, paper, docu-
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ment, notice of intent to bring suit or other notice which
simulates a summons, complaint, writ or other court
process with intent to lead the recipient or sendee to believe
the same to be genuine for the purpose of obtaining any
money or thing of value whatsoever. The sending or deliv
ery of such document shall be prima facie evidence of such
intent and it shall be no defense to show that the document
bears any statement to the contrary. It shall be no defense
to show that the money or thing of value sought to be
obtained was to apply as payment on a valid obligation."

The document submitted is a most interesting one and in
order that our discussion of the form may be readily under

standable by those who read this opinion we are taking the
liberty of setting forth its provisions at some length.
The face of the form is substantially as follows:

Note: This is not a Legal Process, but Is the

FINAL DEMAND FOR PAYMENT OF DEBT

|ss.State of

County of

Creditor

Verstis

Debtor

To the above named Debtor:

First: You will please take notice that the above named
Creditor claims that you are indebted to
in the sum of Dollars,
for

Second: Although duly demanded, the same has not been
paid, nor any part thereof, save and except the sum of

Dollars.

Third: This is your final notice, that, unless you remit or
appear at this office
on or before A. D.

at five o'clock P. M., of said day,
for payment of said claim, with interest thereon at the i*ate
of per cent per annum from the date of maturity,
or make provision for adjustment thereof, suit may forth
with be brought for the total amount, with interest, together
with costs and disbursements of the action, including sheriff
fees and keeper fees.
Dated at State of

this day of , in the
year of our Lord one thousand nine hundred and

(Signed)
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The back of the form contains three columns so as to per

mit the form to be readily folded and when folded the docu
ment is comparable in size to a folded court summons or
other process. If the two ends are folded in, the center por
tion of the back will appear in approximately this form:

File No. Page No.

Note: This is not a Legal Process,
but is the

ULTIMA NOTITIA

Ante Actionem

account of

To be transferred to our Attorney in

County in the City of

on

in the year

Creditor

_ Debtor

A. D.

Claim Received

Date Letter One _

Date Letter Two _

Date Letter Three

Answer Received _

Claim Incurred

Original Amount _

Lawful Interest __

Amount Claimed _

Costs

Total Due

SWMARY

Copy

To Debtor:

To settle this matter out of Court remit the full amount of

claim within ten days.



64 Opinions of the Attorney General

Another column on the back reads as follows:

Investigation Department (for office use only)

Debtor's full name

Street and Number

City or Town
County of State of
Age Married or Single
Debtor's Occupation

By whom employed
Street City
Pay received Per
Has Debtor any other income?
From what source? Amt. —

Does employer speak well of him or her?
Former Employer
Does he speak well of him or her?
Was Debtor ever discharged?
For what reason?

Do neighbors speak well of him or her?
Character: Good, Fair, Bad?
Value of Real Estate

Value of Personal Property

Value of Live Stock

Any liens on property?
Real or Personal ? ^
Any home debts to banks or friends?
Any suits or judgments?
Getting ahead? Falling behind?
Has Debtor ever been bankrupt?
When?

Voluntary or Involuntary?
Has Debtor ever been through Poor Debtor's Court?.
When? Where?

Has Debtor ever been arrested?

For what?

Where does he or she spend his or her ev'nings?
What union does he or she belong to?

Causes of Delinquency

Incompetency Spendthrift

Intoxicants Extravagant
Mismanagement Lazy

Sickness Other Troubles

Does the Debtor's

Husband Know he or r Yes No.

Wife she does Yes .. - No.
Children not pay Yes . - No.

Relatives r  this bill? Yes .  No.

Doctor Yes. . - No.

Grocer Yes—-... No.
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The third column is blank except for a heading entitled
"REMARKS" and a sentence at the bottom reading: "We
urge confidential settlements as preferable to legal pub
licity and expense."
We have no difficulty in reaching the conclusion that this

form violates both the spirit and the letter of sec. 348.60
(1) and its legality is not cured by the words in small print
that "This is not a Legal Process." The framers of sec.
348.60 (1) were careful to negative the effect of any state
ment in the prohibited form purporting to show that its
purpose was not to simulate legal process. The question may
well be asked, what is the purpose of the form using Latin
terms and legal phraseology if it is not to lead the recipient
to believe that it is some sort of legal process? The answer
to such a question is suggested in People v. Globe Jewelers,
291 N. Y. S. 362, 364, where the court said in speaking of
such form:

"The testimony indicates that the appellants considered
the form used much more effective than letters. Why did
they consider it more effective? Obviously, the intention
was that the recipient would believe that it was a court
process, and it is our opinion that the average layman
would so regard it. There can be no doubt about the intent
and purpose of the defendants in preparing and sending a
paper similar to appearance to a court writ."

The purpose of the law is not to be cheated by a mere
gloss of words since it looks to substance rather than
phraseology.
The data set forth on the back under the heading "Inves

tigation Department" is particularly obnoxious. Such lan
guage as "Has Debtor ever been through Poor Debtor's
Court?," falsely implies that there is such a court and no
doubt was intended to terrorize the imagination of the re
cipient with visions of the debtor's prison so vividly por
trayed in the novels of Dickens. "Where does he or she
spend his or her evenings?" is a provocative question in
deed and carries the implication that it might be better to
pay up than to have such a private matter explored too
closely, and thus the creditor cashes in on the guilty con
science of the debtor whose evenings may have yielded more
pleasure than profit. "Causes of Delinquency" also carries
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its overtones of implied illicit behavior and no doubt is in
tended to terrorize the debtor.

This form is strikingly similar to the one that met with
condemnation of the court in the case In re Weiss, 317 Pa.
415, 176 Atl. 924, from which we quote at page 925, where
the court described a poi-tion of such form as follows:

*  * On the other face appears a rather elaborate
form which is designed for entries as to the debtor's condi
tion and situation. The only inference to be drawn from this
is that the debtor's friends, his relations, any employers he
may have had, any persons with whom he has had business
dealings, and his neighbors will all be questioned with re
gard to his assets, his character, and his reputation. The
causes of his delinquency are to be set forth, whether he is
incompetent, a drunkard, a spendthrift, or whether his
failure to pay his debts is due to his mismanagement, lazi-
ness, sickness, or other troubles. Inquiries are to be made
of his family, relatives, doctor, and grocer as to whether he
does or does not pay his bills."

The court then went on to point out that certain of the
-statements in the form were false, that the whole implica
tion was false, and that inquiries whether the debtor had
been put through a nonexistent "poor debtor's court,"
whether he had been arrested, for what and when and
where, might afford anything but a happy suggestion for
the future.

At page 926 the court said:

"* * * These documents were designed to delude and
oppress the poor, the ignorant, and the unwary. There is
nothing in the record to suggest that respondent intended
to invoke the aid of a court to collect any of these claims.
He proposed to obtain the result of successful litigation
without incurring any expense except that of stationery,
postage, and printing."

In the above case the defendant was an attorney for a
collection agency and although Pennsylvania had no statute
on the subject such as our sec. 348.60 the court considered
that the attorney was guilty of misconduct warranting dis
barment.

Forms such as the one which is the subject of this opinion
and like the one discussed in the Pennsylvania case are
equally vicious whether used by attorneys or laymen and
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while attorneys are subject to disbarment for their use it
has also been held that even in the absence of an express

statute such as sec. 348.60 laymen may be enjoined from
using pretended legal and judicial forms in coercing the
payment of money. In the case of State Bar of Oklahoma v.
Retail Credit Ass'n., 170 Okla. 246, 37 Pac. (2d) 954, the
court enjoined the use of forms which had the tendency of
bringing into disrepute the practice of law and the admin
istration of justice and said that at page 956:

"* * * Such documents are prepared with generous use
of large black type, large red type, and glaring underscor
ing of legal phrases, with very conspicuous seals attached.
They are designed to terrorize the individual addressed,
and to present to him as a monster of retribution the law,
the courts of justice, and various and sundry processes,
some legal and judicial, and some extrajudicial, and un
known to the law, and all claimed by defendants to be sub
servient to defendants in carrying out their threats. While
it is hardly possible that such threats should be taken seri
ously by an enlightened people, that is no argument that
any such association has the right to engage in such chi
canery in the name of the law, and under the pretense of
legal and judicial sanction, and with a pretended authority
and privilege to so employ and use legal and judicial process
and procedure. * * *"

Wisconsin along with certain other states has gone fur
ther and by sec. 348.60 has made the use of simulated legal
process a criminal offense punishable by a fine of $10 to
$100 for the first offense and a fine of $100 to $500 or
imprisonment for not more than 6 months or both for sub
sequent offenses. Section 348.60 (5). The purpose of the
statute is plain and you are advised that such forms may
not be legally used in Wisconsin even though they contain
words denying that the form is a legal process.
WHR
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Real Estate Brokers' Bowrd—Licenses and Permits—Sec.
136.05 (1) (d), (e), Stats., requires the real estate brokers'
board to consider the past conduct of all the officers of a
corporation applying for a real estate broker's license for a
period of at least 2 j^ears preceding the application and the
board may not limit its inquiry to only those officers who
are to be designated by the corporation to act as real estate
brokers as provided in sec. 136.07 (2) (a).

February 28, 1949.

Real Estate Brokers' Board.

Attention: Elliot N. Walstead, Secretary.

You advise us that in September, 1948 the board revoked
the real estate broker's license of the then president and
secretary of the Clintonville Sales Corporation and because
they were the only officers licensed to act as real estate
brokers, such revocation carried with it revocation of the
license of the corporation. Since said date the Clintonville
Sales Corporation has engaged in other kinds of business
but not the real estate business.

You further state that the corporation has now filed an
application for a real estate broker's license, naming in its
application as officers who desire to act as real estate
broker, two individuals not connected with the corporation
at the time of the revocation proceedings. You also inform
us that the individual who was president of the corporation
at the time of such proceedings is named in the present
application as the president of said corporation, but that he
will not engage in real estate activity.
The question on which you desire our opinion is: Must

the board grant the pending application if the two officers
applying can demonstrate their competency and trust
worthiness ?

When a corporation is licensed as a real estate broker the
president or other officer designated by the corporation may
act as a real estate broker. Sec. 136.07 (1) and (2) (a) pro
vides, inter alia, as follows:

"(1) A license issued by the board shall entitle the holder
thereof to act as a real estate broker * * *.
" (2) (a) If the licensee is a corporation, the license issued

to it shall entitle the president thereof or such other officer
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as may be designated by such corporation, to act as a real
estate broker. For each other officer who desires to act as a
real estate broker in behalf of such corporation, an addi
tional license shall be applied for and issued, the annual fee
for which shall be one dollar for a real estate broker's
license. No license as a real estate salesman shall be issued
to any officer of a corporation nor to a member of a copart
nership to whom a license was issued as a real estate
broker. * * *"

Standards which must be met to entitle an applicant to a
license are found in sec. 136.05, which sets forth the con

tents of the application. State ex rel. Green v. Clark, 235

Wis. 628, Subsec. (1) (d) and (e) provides:

"(1) Any person desiring to act as a real estate broker
or real estate salesman in this state shall file with the board
an application for a license therefor. Said application shall
be in such form as shall be prescribed by the board, and
shall set forth:

(<* ^ «

"(d) The business or occupation theretofore engaged in
by the applicant, or, if a firm, by each member thereof, or
if a corporation, by each officer thereof, for a period of at
least two years immediately preceding the date of such
application;
"(e) Such further information as the board may reason

ably require to enable it to determine the trustworthiness
of each applicant, including each member of the firm, or
each officer of the corporation, and his or their competency
to transact the business of a real estate broker or salesman
in such manner as to safeguard the interests of the public."

From the foregoing it is clear that in considering the
present application the board must consider the past con
duct of all the corporation's present officers to determine

trustworthiness of the corporation. The statute says each
officer, which means all of the officers, irrespective of
whether they are in fact going to act as real estate brokers

or not. There are no exceptions in this portion of subsec.
(1) (e) and none can be implied. If the board were to con

fine its consideration only to those who were to act as real

estate brokers, it would be possible for the officers who

really control the operations of the corporation to designate
subordinate officers to act as real estate brokers, and avoid
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inquiry into their conduct which might be ground for deny
ing the corporation a license.

In this instant case, the board must consider the past con
duct of all present officers of applicant corporation, includ
ing the individual who was president at the time of the
revocation proceedings and who also now occupies that
office. It may not confine itself to the two officers who are
to be designated by the corporation to act as real estate
brokers. Language in subsec. (1) (d) also indicates that
the inquiry should extend to all officers for at least 2 years
preceding the application.

If the board determines on the basis of its present in
quiry that the applicant, as a corporation, and each of its
officers, individually, are trustworthy and competent, it
should grant a license, assuming all other requirements are
met to its satisfaction. On the other hand, if its inquiry
does not satisfy it on all those points, it must deny the
application. We therefore answer your question "No."

It is not necessary to discuss in this opinion the power of
the board in cases where none of the officers at the time of

making an application were officers at the time of revoca
tion, as that involves a factual situation not now presented.
WET

State Board of Health—Powers—Sex Education—Under
sec. 140.05 (2), Stats., the state board of health has author
ity to disseminate health infoi-mation including the showing
of generally accepted films on the subject of sex hygiene.

February 28, 1949.

Carl N. Neupert,

State Health Officer,
Board of Health.

You have inquired whether the state board of health may
distribute films on sex education to be shown by schools and
parent-teacher associations under authority granted to the
board by sec. 140.05 (2), Stats., or whether such activity is
prohibited by statutes such as 48.08 regarding contribution
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to the delinquency of children by adults. Recently a film en
titled "Human Growth" has been produced by the univer
sity of Oregon. This film has been loaned to your depart
ment and it has been made available to schools and parent-
teacher associations and other organizations with the sug
gestion that the film be shown to parents first, and if they
desire their children to see the film it is made available for
such showing.
Never having seen the film in question or any similar

films we are, of course, unable to say whether or not they
tend either to promote or prevent juvenile delinquency but
we believe that we may safely assume that the purpose is
beneficial rather than otherwise. The mere suggestion that
a responsible agency such as the university of Oregon has
deliberately entered upon a program designed to corrupt
the morals of children carries its own refutation, and until
the contrary is shown we will assume that such agency as
well as the Wisconsin state board of health is trying sin
cerely and seriously to meet what is considered by many
physicians and educators to be a real need in a sadly neg
lected field of hygiene.

Consequently we will rather summarily dispose of the
question of possible prohibition of sex education on the
grounds that it may contribute to the delinquency of chil
dren and will devote our discussion chiefly to the more basic
question of the power of the board to disseminate informa
tion in this field, since the supreme court has held that the
state board of health has only such powers as are expressly
granted to it or are necessarily implied and that any power
it seeks to exercise must be found within the four corners
of the statute under which it purpoi'ts to proceed. American
Brass Co. v. State Board of Health, 245 Wis. 440.

Section 140.05 (2), so far as material here, reads:

"The board shall disseminate such health information as
it deems proper. It shall recommend from time to time
works of hygiene for use in the public schools and shall co
operate with the several educational institutions and the
school system of this state in disseminating information to
the general public in all matters pertaining to health * *

This is a very broad grant of power and vests in the board
the widest discretion as to the character and nature of the
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health and hygiene information to be disseminated, the
board being responsible only for an abuse of that discretion.
Its authority in this matter extends to "all matters pertain
ing to health."

It is therefore our conclusion that the board is author
ized to disseminate health information in the field of sex
hygiene and that where such authority is exercised through
the use of standard materials such as the film mentioned,
which has received favorable mention in the nation's lead
ing magazines, there is no basis for contending that there
is lack of statutory authority for such procedure and much
less for charging that the department or its employes are
guilty of contributing to juvenile delinquency.
WHR

Secretary of State—Elections—Notice—Suggestion for
statement required by subsec. (1), sec. 6.10, Stats., in notice
submitting proposed amendment to art. VIII, sec. 10 of the
constitution to people at coming April election.

February 28, 1949.

Fred R. Zimmerman,

Secretary of State.

You request me to suggest a form of statement that will
be in compliance with sec. 6.10, Stats., in giving notice to
the electorate as to what change will be effected in the Wis
consin constitution if Joint Resolution No. 1, 1949 legisla
ture, be approved by the people in the forthcoming April
election.

Section 6.10 Stats, provides in paid as follows:

* * The secretary of state shall append to each such
constitutional amendment or other question to be submitted
to the people a brief statement of the change that will be
made in the constitution or the existing laws if such amend
ment or other question so submitted shall be ratified or
approved by the people at such election. Such statement
shall contain no argument for or against any such amend
ment or other question so submitted. * * *"
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Joint Resolution No. 1, 1949 legislature, reads as follows:

"No. 1, 1949

"A JOINT RESOLUTION

"To amend article VIII, section 10 of the constitution,
relating to the state contracting a debt for works of inter
nal improvement.

"WHEREAS, At the special session of the legislature in
the year 1948, an amendment to the constitution was pro
posed and agieed to by a majority of the members elected
to each of the 2 houses, which proposed amendment reads
as follows:

"'{Article VIII) Section 10. The state shall never con
tract any debt for works of internal improvement, or be a
party in carrying on such works; but whenever grants of
land or other property shall have been made to the state,
especially dedicated by the grant to particular works of in
ternal improvement, the state may carry on such particular
works and shall devote thereto the avails of such grants,
and may pledge or appropriate the revenues derived from
such works in aid of their completion. Provided, that the
state may appropriate money in the treasury or to be there
after raised by taxation for the construction or improve
ment of public highways or the development, improvement
and construction of airports or other aeronautical projects
or the acquisition, improvement or constriiction of veterans'
housing. Provided, that the state may appropriate moneys
for the purpose of acquiring, preserving and developing the
forests of the state; but there shall not be appropriated
under the authority of this section in any one year an
amount to exceed two-tenths of one mill of the taxable
property of the state as determined by the last preceding
state assessment.' Now, therefore, be it
"Resolved by the senate, the assembly concurring, That

the foregoing amendment to the constitution is agreed to
by this legislature; and be it further
"Resolved, That the foregoing proposed amendment be

submitted to a vote of the people at the election to be held
on the first Tuesday in April 1949, and if a majority of the
voters voting thereon approve this amendment, it shall be
come a part of the constitution of the state; and be it
further

"Resolved, That the question of the ratification of the
foregoing amendment be stated on the ballot as follows:
" 'Shall article VIII, section 10 of the constitution be

amended so that the state may appropriate money for the
acquisition, improvement or construction of veterans'
housing?' "
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I suggest the following explanatory note to you to be in
corporated in the published notice, and advise that the same
is in compliance with sec. 6.10, Stats.:

"If a majority of the votes cast are in favor of the
amendment the result will be to permit the state to appro
priate money in the treasury (or thereafter raised by taxa
tion) for the acquisition, improvement or construction of
veterans' housing. The meaning of the phrase: 'for the ac
quisition, improvement or construction of veterans' hous
ing' was stated by the judiciary committees of the senate
and assembly in the 1948 special session as follows:
"1. That such language is intended to authorize the legis

lature :

"(a) To provide not only for acquisition, improvement
or construction of housing for veterans by the
state itself, but also by local subdivisions of the
state or by local housing agencies.

"(b) To appropriate state money for any or all of such
purposes.

"(c) To make direct grants to veterans for housing.
"(d) To impose such conditions or terms as the legis

lature may determine.

"2. That the words 'acquisition, improvement or construc
tion' are intended to mean and include the repair, mainte
nance and the right to dispose of such property.
"3. That the words 'veterans' housing' are intended to

mean and include housing not only for veterans themselves
but also for their dependents or families.
"4. That the words 'veterans' housing' are intended not

to be so restricted that the housing shall always be owned
or occupied by veterans, but that at such time as the legis
lature may prescribe such housing may be sold to or occu
pied by non-veterans.
"5. That such language is intended not to be so restric

tive as to preclude the sale or rental to non-veterans if and
when no veterans apply for the purchase or rental thereof,
providing the housing project is bona fide intended to pro
vide housing accommodations for veterans or their depend
ents or families."
SGH
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Public Welfare Department—Alcohol Studies Bureau—
Under sec. 51.41 (1) (e), Stats., any fees collected by
county or municipal alcoholic treatment clinic must be ap
plied to reduce the amount of state aid for which the facility
is eligible. Except during the first 2 years, the county or
municipality must pay at least 50 per cent of the cost of
operation and maintenance and cannot apply fees collected
upon its share of such cost. There is no provision for reim
bursement to the state by reason of the collection of such
fees.

March 1, 1949.

A. W. Bayley, Director,
State Department of Public Welfare.

You state that one of the alcoholic clinics now operating
under sec. 51.42 and receiving state aid under sec. 51.41
(1) (e) is collecting fees for its services from those pa
tients who are able to pay. Your question is as follows:
The bureau would like to know what disposition can be

made of the fees collected from patients. Both county and
state funds are used in the maintenance and operation of
this clinic. Must the state's share of fees collected revert
to the general fund, or can it be used toward defraying the
cost of maintenance and operation of the clinic?

Section 51.42 provides as follows:

"Any county, town, city or village may establish and
maintain such facilities and employ such personnel as may
be needed to implement and carry out the purposes and
provisions of sections 51.40 to 51.42 and may co-operate
with state agencies for such purposes."

Section 51.41 (1) (e) provides:

"(1) It shall be the duty of the state bureau of alcohol
studies:

it* * *

"(e) To give financial aid out of the funds provided by
section 20.432 for the maintenance and operation of county
or municipal facilities for the treatment of alcoholics pro
vided such facilities are operated in accordance with the
standards prescribed by the bureau, are open to all regard
less of ability to pay, and provided the county or municipal
ity operating the facility supply at least 50 per cent of the
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cost of maintenance and operation, except that the bureau
may require a lesser amount of local financial paiticipation
for a period of not to exceed 2 years for the purpose of
demonstrating the services of such a facility."

Clearly, to be qualified to receive state aid the clinic must

make its services available to all persons regardless of
ability to pay, but nothing in the statute prohibits charging
fees of those who are able to pay. The statute does not say
that the facilities must be "open to all without charge" or
"free." The words of the statute are "regardless of ability
to pay" which clearly means that all patients must be ac
cepted whether or not they can pay for the treatment and
inferentially means that a charge may be made of those
who are able to pay it but those who are not shall not be
turned away. Had it been intended to require the treat
ment to be free in all cases, the legislature would undoubt
edly have used different language.
Presumably the ordinance establishing the clinic will

prescribe in each case the amount to be charged those
patients who are able to pay. In your letter you speak of
the "state's share" of the fees collected. This concept as
sumes that a portion of the cost of each patient" is borne
by the state and the balance by the county or municipality,
so that the fees collected can be apportioned between the
state and the county or municipality. That is the way that
state aid is handled in connection with county tuberculosis
sanatoria, insane hospitals, old-age assistance and some
other forms of state aid. However, an analysis of sec. 51.41
(1) (e) indicates a different scheme of financing alcoholic
clinics under which the concept of the "state's share" and
the "county's share" of fees collected is inapplicable.
The statute provides that except for the first 2 years of

operation the county or municipality must supply at least
50 per cent of the "cost of maintenance and operation." It is
apparent that the cost referred to means the total cost be
fore deducting any fees received from pay patients. In an
accounting sense and as used in statutes relating to the
operation of public institutions the term "cost" means the
total of all expenses incurred. It does not mean the condi
tion of the profit and loss account after both income and
expense items have been carried into that account. In other
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words, there is no justification for saying that fees col
lected from pay patients may be applied against the ex
pense items so as to reduce the "cost of maintenance and
operation" of which the county or municipality is required
to supply at least 50 per cent.
No doubt the fees collected must in the first instance be

accounted for and paid over to the county or municipal
treasurer. Whether they are reappropriated to the clinic
as a revolving fund or not will depend upon the terms of
the ordinance creating the clinic. There is nothing in the
statute authorizing any part of them to be paid to the state.
How they are handled locally is a matter of indifference
to the state, except that they cannot be applied to reduce
the net cost to the county below the minimum of 50 per
cent of the total cost (after the first 2 years).
The statute is not very explicit in this respect, but it

seems clear that the legislative intent is that the county
or municipality after the first 2 years of operation must
furnish from its tax revenues at least 50 per cent of the
total cost of operation and maintenance. Of the remaining
50 per cent, a part will be made up of the fees collected
from pay patients and a part by state aid. If the fees so
collected amount to more than 50 per cent of the total cost
of operation and maintenance the clinic will no longer be
eligible for state aid. This construction of the statute may
be illustrated by the following hypothetical cases:

I. The total cost of operation and maintenance is

$30,000. Except during the first 2 years the county or
municipality must pay at least $15,000. If $2,000 is collected
in fees from pay patients, the maximum state aid for which

the facility is eligible is $13,000.
II. The total cost of operation and maintenance is $30,-

000. Fees collected from pay patients amount to $15,000
or more. This facility is not eligible for state aid.
WAP
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Secretwry of State—Elections—Notice—Suggestion for
statement required by subsec. (1), sec. 6.10, Stats., in notice
submitting proposed amendment to art. II, sec. 2, of the
constitution to people at coming April election.

March 1, 1949.

Fred R. Zimmerman,
Secretary of State.

You request me to suggest a form of statement that will
be in compliance with sec. 6.10, Stats., in giving notice to
the electorate as to what change will be effected in the Wis
consin constitution if Joint Resolution No. 2, 1949 legisla
ture, be approved by the people in the forthcoming April
election.

Section 6.10, Stats., provides in part as follows:

secretary of state shall append to each such
constitutional amendment or other question to be submitted
to the people a brief statement of the change that will be
made in the constitution or the existing laws if such amend
ment or other question so submitted shall be ratified or
approved by the people at such election. Such statement
shall contain no argument for or against any such amend
ment or other question so submitted. * * *"

Joint Resolution No. 2, 1949 legislature, reads as follows:

"No. 2, 1949

"A JOINT RESOLUTION

"To amend article II, section 2 of the constitution,
relating to the taxation of federal land.

"WHEREAS, At the general session of the legislature
in the year 1947, an amendment to the constitution was
proposed and agreed to by a majority of the members
elected to each of the 2 houses, which proposed amendment
reads as follows: . , .

"'(Article II) Section 2. The propositions contained in
the act of congress are hereby accepted, ratified and con
firmed, and shall remain irrevocable without the consent of
the United States; and it is hereby ordained that this state
shall never interfere with the primary disposal of the soil
within the same by the United States, nor with any regula
tions congress may find necessary for securing the title in
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such soil to bona fide purchasers thereof; * * * and in no
case shall nonresident proprietors be taxed higher than
residents. Provided, that nothing in this constitution, or in
the act of congi-ess aforesaid, shall in any manner prejudice
or affect the right of the state of Wisconsin to five hundred
thousand acres of land granted to said state, and to be
hereafter selected and located by and under the act of con
gress entitled "An act to appropriate the proceeds of the
sales of the public lands, and grant pre-emption rights,"
approved September fourth, one thousand eight hundred
and forty-one.' Now, therefore, be it
"Hesoived by the senate, the assembty concurHng, That

the foregoing amendment to the constitution is agreed to
by this legislature; and be it further
"Resolved, That the foregoing proposed amendment be

submitted to a vote of the people at the election to be held
on the first Tuesday in April 1949, and if a majority of the
voters voting thereon approve this amendment, it shall
become a part of the constitution of the state; and be it
further

"Hesoived, That the question of the ratification of the
foregoing amendment be stated on the ballot as follows:
" 'Shall article II, section 2, of the constitution be

amended so as to repeal the provision that no tax be im
posed by the state on land which is the property of the
United States?'"

Your request poses an unusual problem. It is unusual
for the reason that shortly following the adoption of the
resolution to amend art. II, sec. 2 in the 1947 legislative
session the supreme court of our state unequivocally held
that the result sought to be acomplished here did not require
constitutional amendment. In State ex rel. Reconstruction
Finance Corporation v. Sanlader, 250 Wis. 481 at page 492,
speaking through Justice Wickhem, the court said:

"We conclude that without amending sec. 2, art. II, Wis.
Const., Wisconsin may impose a tax upon lands of the
United States provided congress consents to such a tax.
Such was the conclusion of the supreme court of Washing
ton in Boeing Aircraft Co. v. Reconstruction Finance Corp.
25 Wash. (2d) 652, 171 Pac. (2d) 838, involving an en
abling act and constitutional provision which we do not
consider importantly different from those involved here."

I must necessarily adhere to the opinion that the proposed
"change" will not, in the legal sense, change the effect of
the provision in question in view of the construction placed
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upon the section in question in the above quoted decision.
At the same time, I have the duty to advise you how to ful
fill your ministerial responsibility of complying with sec.
6.10, Stats. I have resolved this dilemma by suggesting the
intended effect as a "clarification" of the constitutional pro

vision involved. I therefore suggest, in view of the circum
stances, that the following explanatory statement, if pub
lished, will constitute adequate compliance with sec. 6.10,
Stats.:

"If a majority of the votes cast are in favor of the amend
ment the result will be a clarification of the proposition that
the state of Wisconsin may impose a tax upon lands of the
United States, provided congress consents to such a tax."
SGH

Counties—Soldiers, Sailors and Marines—County Vet
erans' Service Officer—The county veterans' service officer

is the statutory executive secretary of the county veterans'
service commission and is not entitled to additional pay

for performing such duty.

March 2, 1949.

John G. Buchen,

District Attorney,
Sheboygan, Wisconsin,

You inquire (1) whether the county veterans' service
officer is required by statute, sec. 45.13, to act as executive
secretary of the county veterans' service commission in all
cases or only when so requested to act by the commission,
and (2) whether the county veterans' service officer is en
titled to additional compensation for acting as such ex
ecutive secretary.

The applicable statute provides:

"45.18. The county veterans' service officer shall serve
as executive secretary of the county veterans' service
commission and all necessary investigations to determine
eligibility for aid under section 45.10 shall be made by him
or under his direction when so requested by the commis
sion. * * *"



Opinions of the Attorney General 81

Your first inquiry depends upon a determination of the
question whether the phrase, "when so requested by the
commission" modifies the entire preceding sentence or only
the immediately preceding direction concerning investiga
tions as to eligibility for aid.
The primary rule to be applied in construing any statute

is that the intention of the legislature controls. Koepp v.
National Enameling and Stamping Co., 151 Wis. 302; State
ex rel. U. S. F. & G. Co. v. Smith, 184 Wis. 309.
Such intention can be determined in doubtful cases by

referring to the history of the enactment as shown by the
successive drafts and files in the legislative reference li
brary. Minneapolis, St. P. & S. S. M. R. Co. v. Industrial
Comm., 153 Wis. 552; Pfingsten v. Pfingsten, 164 Wis. 308.
The first draft of sec. 45.13 reads as follows:

"The council shall elect one of its members chairman and
one vice-chairman in June of each year. The county service
officer shall act as secretary."

This draft is a clear and unambiguous direction that the
county service officer shall act as secretary in all cases. The
second draft added the following:

"Investigation to be made by county service officer. All
necessary investigation to determine eligibility for aid un
der sec. 45.10 shall be made by the county service officer
upon the request of the commission."

In this addition the condition of a request from the com
mission is clearly tied only to the direction to make inves
tigation. In the final (fourth) draft, the provisions of the
first and second drafts were combined in one sentence in the

present form of sec. 45.13, Stats.
The foregoing legislative history indicates that in the

minds of the draftsman the condition of a request by the
commission was coupled only with the direction for inves

tigation and, in our opinion, the statute in its present form
should be so construed. That is, the county veterans' service
officer is the statutory executive secretary of the commis
sion and shall so act in all cases.

In view of the foregoing, your second inquiry must be
answered in the negative. The county veterans' service
officer receives his salary as fixed by the county board under
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sec. 45.43 (3) for performing the statutory duties of his
office, and acting as executive secretary for the commission
is one of his prescribed statutory duties. Since the provi
sion authorizing the fixing of the salary was created by
ch. 550, Laws 1945, at the same time as the statute pre
scribing the duties of the office, there is no warrant for
claiming that the county veterans' service officer is entitled
to additional pay for performing those duties.
ROT

Schools and School Districts—Wisconsin Interscholastic
Athletic Association—1. School authorities have power to
impose reasonable rules and regulations which must be ob
served by the pupils as a prerequisite to engaging in inter
scholastic athletic competition. If the school board does not
adopt rules and regulations which cover the subject matter,
the principal or supervising teacher may do so.

2. Matters which directly affect the safe, orderly and
proper operation and functioning of an athletic program
may be made the subject of a rule or regulation, even
though they might relate to matters other than scholastic
standing or conduct during school hours.

3. A rule which declares that any pupil who receives any
award of more than nominal value for athletic activity en
gaged in by him shall be considered a professional athlete
is reasonable and can properly be adopted by school author
ities. Sec. 169.09 defines amateur exhibitions for the pur
poses of that section and has no application in considering
the validity of such a rule.

4. All male pupils desiring to compete for a place on
athletic teams sponsored by the school must comply with all
reasonable rules and regulations adopted by school authori
ties relating thereto.

5. Where school authorities by proper action take neces
sary steps which result in the school becoming a member of
a voluntary association which has established certain rules
or regulations regarding the conduct of interscholastic
athletic competition, the effect is to make the rules or regu
lations of that association those of the school. So far as the
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individual pupil is concerned such rules and regulations are
those of the school and he must comply with them to com
pete. The school authorities have power to judge and deter
mine facts as to whether the pupil has failed to comply
with a rule or regulation and to discipline him accordingly,
without permitting the pupil a hearing.

6. There is no legal objection to the imposition of a so-
called "fine" under a provision of the constitution of a vol
untary association to the effect that a member school shall
be subject to the imposition of a fine if, through a violation
of the rules of the association or otherwise, the association
is caused extra expense, in an amount sufficient to reim
burse it for such expense, it being assumed that the money
used to pay the so-called "fine" will come from the receipts
of interscholastic athletic events.

7. Denial or revocation of other privileges of member
ship of a voluntary association on ground of violation of
the rules imposed in accordance with the constitution or
by-laws of the association would be proper if the particular
penalty as applied under the circumstances of each case is
reasonable.

March 2, 1949.

The Honorable, The Senate.

Resolution No. 41, S., adopted by the senate near the close
of the 1947 session, reads as follows:

"Whereas, The Wisconsin Interscholastic Athletic Asso
ciation is a voluntary association of state-supported high
schools as represented by their respective principals, offer
ing a plan of insurance to members of athletic teams com
peting in interscholastic competition and controlling such
competition by rules and regulations concerning, among
other standards, the eligibility of individual players, and
"Whereas, The WIAA has set up standards for eligibility

for individual players wholly nonrelated to their amateur
status and their scholastic standing in their schools, such
as prohibiting participation in post-season contests, par
ticipation in Sunday contests, accepting awards over $2 in
value, competing on teams sponsored by non-scholastic or
ganizations where admission is charged, and many others;
and

"Whereas, Active participation in team sports is consid
ered healthful and conducive to building strong bodies of
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growing youths, and should be encouraged as far as con
sistent with that purpose, now, therefore be it
"Resolved by the senate. That the attorney general be

and he hereby is respectfully requested to render his official
opinion to the senate, as soon as possible because of the
approaching close of its session, on the following questions:
"1. May a high school principal, without consent of his

school board and without consent of his pupils, subject all
pupils in his school to the rules and regulations of a volun
tary association?
"2. May such rules prohibit a pupil's eligibility to com

pete in interscholastic competition for any cause arising
outside of scholastic standing and conduct in school hours?
"3. May a pupil be declared a professional athlete for

receiving an award less than $35 in value in view of section
169.09, statutes?
"4. Is an amateur pupil of a public school, in good

scholastic standing and not guilty of misconduct during
school hours, entitled as a matter of law to compete for a
place on school-sponsored teams?
"5. Can such voluntary association determine a violation

of its rules without permitting the pupil a hearing?
"6. Can such voluntary association impose such penal

ties as refusing insurance coverage to individual pupils or
a fine upon offending public schools?"

Answer to Question No. 1

This question assumes that the high school principal acts
without consent of the school board and pupils. Insofar as
the high school board is concerned, we assume that what
is meant by use of the words "without consent" is that the
principal has acted without express direction from the
school board but has not acted contrary to a rule adopted

by or affirmative action taken by the board; in other words,
that the situation is one where the board has remained
silent and the principal has taken the initiative. On the
basis of such assumption, we answer question 1 "Yes."
The final word rests, of course, with the school board.

Sees. 40.19 (6), 40.21 (3), 40.42 (2), 40.53 (16). It could
forbid the principal to make his school a member of the
association. Likewise, any action taken by the principal
contrary to any rule adopted by or affirmative action taken
by the board would be of no effect.

Athletic competition between pupils representing differ
ent high schools is what is commonly termed an extra-
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curriculum activity. It is not part of the required course of

studies. The school authorities are not required to sponsor

such activity and may dispense with it altogether. As a re

sult, when it is permitted, the school authorities have power

to impose reasonable rules and regulations which must be

observed by the pupils as a prerequisite to engaging in such
competition. If the school board does not adopt rules and

regulations which cover the subject matter, there is ample
authority sustaining the right of the principal or supervis
ing teacher to do so. State ex ret. Dresser v. District Board,
135 Wis. 619, 627, and cases cited; State ex rel. Burpee v.
Burton, 45 Wis. 150; Fertich v. Michener, 111 Ind. 472,
11 N. E. 605, 14 N. E. 68, 60 Am. Rep. 709, 716; 56 C. J.
(Schools and School Districts) §1089; Edwards, The Courts

and the Public Schools, p. 526-7. Such rules or regulations
may be adopted without consent of the pupils.
The school authorities are necessarily invested with a

broad discretion in the government and discipline of pupils
and the courts will not interfere with the exercise of such

authority unless it has been illegally or unreasonably ex
ercised. State ex rel. Dresser v. District Board, supra, p.
628. This means that any rule adopted must be reasonable
and must be applied in a reasonable manner. Fertich v.
Michener, supra; 56 C. J. (Schools and School Districts)
§1091. The authorities cited also establish that the presump
tion is in favor of the reasonableness and validity of any
rule or regulation adopted.

Answer to Question No. 2

The answer to question No. 2 is "Yes." As said in our
answer to question No. 1, school authorities are not re
quired to sponsor interscholastic athletic competition and
if they do so, have power to impose reasonable rules and
regulations which must be observed as a prerequisite to
engaging in such competition. Matters which directly affect
the safe, orderly and proper operation and functioning of
an athletic program may be made the subject of a rule or
regulation even though they might relate to matters other
than scholastic standing or conduct during school hours.
State ex rel. Dresser v. District Board, sup^'a; O'Rourke v.
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Walker, 102 Conn. 130, 128 Atl. 25, 41 A. L. R. 1308 and
annotation p. 1312.
A standard textbook states inter alia: "And pupils may

be forbidden from engaging in designated athletic activi
ties, as playing football, either on or away from school
grounds." 6 McQuillin Municipal Corporations (2nd Ed.)
§2599, p. 559. The case cited in support of this proposition
is Kinzer v, Toms, 129 Iowa 441, 105 N. W. 686, 3 L. R. A.
(n. s.) 496, which case is cited with approval by the Wis
consin supreme court in State ex rel. Dresser v. District
Board, supra.

Answer to Question No. 3

The answer is "Yes." A rule which prohibits a pro
fessional athlete from competing in interscholastic high
school athletic competition is reasonable. In enforcing such
a rule, it is necessary to set up standards to determine when
a pupil is or is not a professional athlete. In doing this, it
would be perfectly proper to declare that any pupil who
receives any award of more than nominal value shall be
considered a professional as otherwise a most obvious loop
hole would exist, in that an athlete could be paid by the
simple expedient of giving him awards of value which could
then be turned into money.
In Morrison v. Roberts, 183 Okla. 359, 82 P. (2d) 1023

a pupil was declared ineligible by an order of the board of
control of the Oklahoma high school athletic association
because he had accepted an award of a gold football of the
value of a few dollars, contrary to the rules of the asso
ciation. The court stated that the pupil had many vested
rights as a citizen and high school student but had no vested
right in "eligibility" as dealt with in the rules of the asso
ciation; that the rules were subject tp change if the mem
ber schools desired a change but that so long as the mem
ber schools desired to impose these various conditions, limi
tations and restrictions upon their "eligibles," they surely
should be permitted to do so, so far as the courts were con
cerned; that there was nothing unlawful or evil in those
rules or in the provision resting final authority in the board
of control of the association; that doubtless every one of
these rules was founded on reasons wholly satisfactory to
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the member schools, and if the officials of the various high
schools desired to maintain membership in the association
and vest final rule enforcement in the board of control
"then so far as affects the affairs of the association, the
courts should not interfere." The court held, with one judge
dissenting, that plaintiff was not entitled to a writ of man
damus to compel the board of control to vacate, annul and
cancel the order in question.

Section 169.09 has no application here. It authorizes a
club to conduct amateur boxing and sparring exhibitions
under the conditions therein mentioned and defines amateur
exhibitions for the purposes of that section.

Answer to Question No. 4

The constitutional right of every child to attend school
is not absolute. It is subject to reasonable regulations by
the school authorities or legislature. 47 Am. Jur. (Schools)
§155. See also, Coggins v. Board of Education, 223 N. C.
763, 28 S. E. (2d) 527, and State ex rel. Beattie v. Board of
Edfiication, 169 Wis. 231. For purposes of this opinion, it
may be assumed that all male pupils have a right to compete
on an equal basis for a place on athletic teams sponsored
by the school but, as already pointed out in this opinion, the
school is not obliged to sponsor interscholastic athletic com
petition and if those in charge decide to do so, they may
establish reasonable rules and regulations which must be
complied with as a prerequisite to engaging in such com
petition and may include therein matters which directly
affect the safe, orderly and proper operation of an athletic
program even though they might relate to matters other
than scholastic standing or conduct during school hours,
and any boy desiring to compete would be obliged to comply
therewith.

Answer to Question No. 5

When the school authorities by proper action take the
necessary steps which result in the school becoming a mem
ber of the WIAA, the effect is to make the rules or regula
tions of that association those of the school. Hence, so far
as the individual pupil is concerned, the rules of the asso
ciation are rules of the school authorities and he must com-
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ply with them to compete. They stand on the same footing
as any other rule or regulation promulgated by school au
thorities and we know of no case or other authority which
holds that a pupil is entitled to a hearing when school au
thorities determine whether a pupil is or is not violating a
rule or regulation and, if so, discipline the pupil accord
ingly. -All cases we have read indicate that the school au
thorities have power to judge and determine the facts.
Board of Edtication v. Booth, 110 Ky. 807, 62 S. W. 872,
53 L. R. A. 787. See also. State ex rel Dresser v. District
Board, supra, and cases cited and Morrison v. Roberts,
supra. Of. State ex Dame v. Le Fevre, 251 Wis. 146,
151-2. The only circumstances under which the courts
might interfere are where fraud, corruption, oppression or
gross injustice on the part of the school authorities is
clearly shown. Smith v. Board of Education, 182 111. App.
342.

Answer to Question No. 6

The "fine" mentioned is no doubt imposed by reason of
the provisions of art. VI, sec. 6, paragraph 5 of the con
stitution of the WIAA which reads as follows:

"When, through a violation of these rules, or for any
other reason, a school in any way causes the Association
extra expense, the Board may assess a monetary fine suffi
cient to reimburse the Association and shall set the time
when such fine must be paid. Such a school shall then still
be subject to the provision of Article IV, Section 4 (1)."

We understand that as a matter of fact any money which
a member school would use to pay any such "fine" would
come from the receipts of the interscholastic athletic events
and hence do not consider any question which might arise
if tax or public money were involved. On the basis of this
assumption we see no legal objection to the imposition of
such a fine as provided in the foregoing provision of the
constitution of the WIAA since it is one of the conditions

the school accepts by becoming a member of the WIAA.
See State ex rel. Dame v. Le Fevre, 251 Wis. 146, 151-2.
For the latter reason denial or revocation of other priv

ileges of membership on grounds of violation of the rules
imposed in accordance with the constitution or by-laws of
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the association, would be proper at least if the penalty as
applied under the circumstances of each case is reasonable.
We have not examined all aspects of the constitution and
by-laws of the WIAA to determine the validity of all their
provisions.
With specific reference to the imposition of penalties by

refusing insurance coverage to individual pupils, the ques
tion is complicated by the fact that the insurance operations
of the WIAA are without legal sanction. It would not be
possible to express an opinion as to the rights of individual
pupils with respect to so-called insurance benefits, if any,
without a full presentation of all material facts in each
individual case.

WET

University—Poivers of Regents—Constitutional Law—
Proposed bill which would authorize the regents of the uni
versity of Wisconsin to hold membership along with other
midwestern universities in a nonprofit corporation set up
for the purpose of storing infrequently used library and
research material at some central location in the midwest

and for mutual use of such materials by member institu
tions, as well as for coordinating the purchase of and cat
aloging of the same, would not conflict with art. X, sec. 6,
Wisconsin constitution, requiring the state university to be
located at or near the seat of state government.

March 2, 1949.

A. W. Peterson, Secretary,
The Regents of the University of Wisconsin.

Reference is made to our opinion to you under date of
January 6, 1949,* where it was concluded that the regents
of the university of Wisconsin lack statutory authority to
hold membership in a nonprofit foreign corporation having
for its purpose the storage of infrequently used library
books and research materials at some central location in the

* Page 7 of this volume.
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midwest along with similar material from other member
universities.

Subsequently this office approved the form of a proposed
bill for the legislature which bill specifically authorizes the
regents to participate in the proposed program. The mate
rial part of this proposed bill reads substantially as follows:

"36.06 (9) The regents are authorized to hold member
ship in a nonprofitsharing corporation, the membership of
which shall be restricted to participating colleges, universi
ties and libraries, the purpose of which shall be to provide
and operate a central library depository at a location in a
midwestern state for the storage of little used books and
other library and research materials of member institu
tions, and which may also perform other functions for the
benefit of member institutions such as, but not by way of
limitation by reason of enumeration, the correlating of li
brary catalogs of the member institutions, the coordinating
and planning of the purchasing by each institution in order
to avoid unnecessary duplication of costly or infrequently
used books and research materials, and facilitating the loan
ing of library books and other library and research mate
rials between member institutions. The regents are author
ized to make use of and pay for the use of the facilities and
services of such nonprofitsharing corporation; provided
that the regents shall retain title to all books and materials
deposited with such corporation for storage or loaned to
other member institutions, and that the authority of the
regents to expend funds for the purchase of land, the con
struction of buildings and additions to buildings, and the
purchase of equipment for the purpose of providing such
facilities, shall be limited to funds appropriated pursuant
to subsections (15) and (16) of section 20.41. Except as
hereinbefore provided, the appropriations to the regents
under Chapter 20 are to be available to the regents for the
purposes of this section to the extent that such appropria
tions may be applicable and without reference to whether
any particular appropriation is available for expenditure at
the university at Madison or elsewhere."

The regents now request our opinion on the following
additional questions relating to the proposed legislation:

1. If the depository were located outside the state of
Wisconsin, does the constitutional provision relating to the
establishment of the university of Wisconsin at Madison
and for connecting with the same such colleges in the state
as the interests of education may require impose any con-
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stitutional limitation that would prohibit the university
from participation in the central library depository includ
ing. sending University library materials to the central
depository?

2. Is the university permitted, under the constitution of
the state of Wisconsin, to expend public funds for services
outside the state of Wisconsin as would be required by par
ticipation in the central library depository?

Article X, sec. 6, Wisconsin constitution, reads in part
as follows:

"Provision shall be made by law for the establishment of
a state university at or near the seat of state government,
and for connecting with the same, from time to time, such
colleges in different parts of the state as the interests of
education may require. * * *"

We do not find that this provision has been construed
with reference to the type of problem here presented. It is
to be noted that the language of this provision is in the
form of a mandate for the establishment of a state uni

versity at or near the seat of state government and for
such colleges in different parts of the state as the interests
of education may require. There is no restrictive language
in the section which would prohibit the legislature from
making provision for incidental activities of such univer
sity or colleges extending beyond state borders, nor to the
best of our knowledge has this constitutional provision ever
been administratively so construed. There are many univer
sity activities which reach beyond the borders of the state,
e. g. correspondence courses offered by the extension divi
sion, intercollegiate athletics, etc.

Certainly the activities of a first-rate university do not
stop at the state borders even though such university is
required by law to be located at the seat of state govern
ment, and it would be a gross misuse of language to con
tend that a membership in a corporation such as the one in
question and storage of infrequently used library or re
search materials outside the state results in the establish

ment of a state university or college at such location. The
term "university" or "college" as commonly used and un
derstood means an institution organized for teaching and
study in the higher branches of learning and empowered to
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confer degrees. We do not understand that the proposed
corporation will be designed along any such traditional lines
but take it that the plan is to establish a medium or agency
to serve member institutions in the storage and exchange
of costly and infrequently used material and to coordinate
their purchase and cataloging of the same, without any
attempt being made to set up an independent instructional
staff to give courses leading to degrees or credit for degrees
either from the corporation itself or its member institutions.
We therefore conclude that the proposed bill does not con

flict with the Wisconsin constitution. Your first question is
therefore answered in the negative and the second question
in the affirmative.

WHR

Cities—City Treasurer—Public Deposits—The word "de
posit" as used in sec. 62.09 (9) (e), Stats., means a deposit
in a public depository which can be withdrawn upon de
mand. Said subsection does not authorize a city treasurer
to exchange funds of city for certificates of deposit payable

at a fixed time in the future.

Exchange of city funds for certificates of deposit payable
at a fixed time in the future is an investment of city funds
and, not being within the enumeration in sec. 66.04 (7), is
not a permitted investment.

March 3,1949.

G. M. Matthews,
Commissioner of Banks.

You direct our attention to sec. 62.09 (9) (e), which
refers to the duties of a city treasurer and which reads in
part as follows:

"(e) He shall deposit immediately upon receipt thereof
the funds of the city in the name of the city in the public
depository designated by the board. * * * The interest aris
ing therefrom shall be paid into the city treasury."

The question on which you desire our opinion is whether
the foregoing subsection authorizes a city treasurer to ex-
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change funds of the city not immediately needed for cer
tificates of deposit issued by state banks.
The investment of funds not immediately needed by a

city is provided for in sec. 66.04 (7), which reads as
follows:

"Any county, city, village, town, school district, drainage
district or other governing board as defined by subsection
(4) of section 34.01 may invest any of its funds, not imme
diately needed, in bonds or securities issued or guaranteed
as to principal and interest of the United States govern
ment or bonds or securities oif any county, city, drainage
district, village, town or school district of this state, or in
the case of a town, city or village in any bonds or securities
issued under the authority of such municipality, whether
the same create a general municipality liability or a liabil
ity of the property owners of such municipality for special
improvements made therein, and may sell or hypothecate
the same."

Both the foregoing subsection and sec. 62.09 (9) (e) are
in pari materia and must be construed together. See ch.
435, Laws 1933, which among other things, created sec.
62.09 (9) (e) and also amended sec. 66.04 (7) ; State ex
rel. Ploivman v. Lear, 176 Wis. 406, 409. From the fact that
sec. 66.04 (7) specifically prescribes the type of investment
for funds not immediately needed, it logically follows that
sec. 62.09 (9) (e) is intended to state what shall be done
with funds currently needed. This necessarily carries with
it the implication that any funds placed in a public de
pository be available on demand. For this reason we are
of the opinion that the word "deposit" as used in sec. 62.09

(9) (e) means a deposit which can be withdi'awn by the
city upon demand. This is in accord with the following
statement in 5 McQuillin Municipal Corporations (2d Ed.)
§2339 at page 1349:

"Laws generally require municipal corporations to keep
their funds at all times subject to immediate payment by
their treasurers, unless the law specifically authorizes or
directs the deposit or investment thereof in some other man
ner. There is no implied right or power to place such funds
by deposit, investment or otherwise except on general de
posit, subject to immediate payment as the public necessi
ties require * *
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While certificates of deposit can be drawn so as to be pay
able upon demand or payable at a fixed time in the future
(see Currrni v. Witter, 68 Wis. 16; The State v. Shove, 96
Wis. 1), you have orally advised us that we can confine
our consideration to certificates of deposit payable at a fixed
time in the future because as a practical matter certificates
payable on demand are seldom, if ever, issued today, and
in any event interest would be payable only on a certificate
payable at a fixed future date thus making it profitable only
to invest city funds in the latter type of certificate. Hence,
while the word "deposit" may include certificates of de
posit (see 12 Words & Phrases (Perm. Ed.) 144-5; The
State V. Shove, sv/pra), funds of the city could not in any
event be exchanged for certificates of deposit payable at a
fixed time in the future since they would not be available

on demand.

Furthermore, the fact is that exchanging city funds for
certificates of deposit payable at a future fixed date con
stitutes the making of an investment of city funds. It is not
within the enumeration in sec. 66.04 (7) and hence is not

a permitted investment. Expressio unites est exclusio
alterius.

The fact that the last sentence of sec. 62.09 (9) (e) states
that interest arising from deposits paid thereunder should
be paid into the city treasury does not alter our conclusion.
This was intended to make it plain that any interest was
to go to the city and was not to belong to the treasurer per
sonally. Cf. The State v. McFetridge, 84 Wis. 473. It does
not imply that any deposits made will draw interest or au

thorize or require the treasurer to deposit city funds so
they will draw interest. This portion of the statute simply
means that if interest is earned it is to go into the city
treasury.

WET
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Schools and School Districts—Counties—County Superin
tendent of Schools—A person who has taught for over 2
years in a city high school does not meet the requirement
of having taught in a "graded elementary school in this
state" as provided in sec. 39.01 (2), Stats.

March 4, 1949.

James H. Levi,
District Attorney,

Stevens Point, Wisconsin.

You call our attention to that portion of sec. 39.01 (2),
Stats., which reads as follows:

"To be eligible to the office of county superintendent of
schools a person must be a resident of the county, have
taught 2 years in a rural public school or in a graded ele
mentary school in this state * *

The question you submit is whether a person who has
taught for 31/2 years in the city high school in Stevens Point
meets the requirement of having taught 2 years in a "graded
elementary school in this state."

The answer is "No." The words "graded elementary
school in this state" would ordinarily mean a school offering
elementary instruction, which would be from the first to

the eighth grade, and would not include a high school. See
definition of "elementary school" and "secondary school"
in Webster's Unabridged New International Dictionary

(2nd Ed.).
The legislative history of sec. 39.01 (2) also supports our

conclusion. Prior to July 3, 1943, this subsection provided

that to be eligible to the office of county superintendent of
schools a person must be a resident of the county, have
taught 8 months in a public school in this state and after
July 1, 1929, hold an unlimited state certificate entitling
him to teach in any public school. The latter requirement
did not apply to persons occupying the office on June 30,
1929. This subsection was amended by ch. 392, Laws 1943,
which was published July 2, 1943. In place of the require
ment that the person shall have taught 8 months in a public
school in this state, which was all inclusive, there was sub
stituted the present requirement that such person shall have
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taught 2 years in a rural public school or in a graded ele
mentary school.
The enumeration made by the amendment, i.e., rural pub

lic school or graded elementary school, is narrower than
that formerly used, i.e., public school in this state. It will
be presumed that the legislature by amending the statute,

intended to make a change in the law. 1 Sutherland on
Statutory Construction (3rd Ed.) §1930. The language em
ployed in making the amendment indicates only one pos
sibility. That is that the legislature intended to change the
law so that teaching in a high school and possibly a kinder
garten would not constitute qualifying teaching experience.
The present requirement based on teaching experience

in a rural public school or graded elementary school in this
state may reasonably have been grounded upon the theory
that the principal duties of the county superintendent are
in connection with such schools, and that actual teaching
experience in them should be a qualification for the office.
WET

Schools and School Districts—Vocational and Adult Edu

cation—Negligence—Liability—In absence of statute, local
boards of education or local boards of vocational and adult

education are not liable for injury or damages resulting
from negligent acts or omissions of their employes who op
erate their privately o\vned automobiles while engaged in
visiting trainees as part of an on-the-job training educa
tional program.

Mai-ch 7, 1949.

C. L. GREIBER, Director,
State Board of Vocational and Adult Education.

You advise that in connection with an on-the-farm train

ing program for veterans sponsored by the state board of
vocational and adult education, local boards employ indi
viduals, referred to as "trainers," to visit the farm of each
trainee at certain intervals to give specific instruction. The
farms visited, in practically all cases, are located outside the
city maintaining a school of vocational and adult education
or outside the boundaries of the school district employing
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said trainers, but some are located within such city or school
district.

You further state that in performing their duties said
trainers use their personally owned cars and that the ques
tion arises as to the liability of the local board of vocational
and adult education for injury to person or property arising
from the operation of such vehicle when said trainers are
engaged in visiting the farms of trainees.
The specific questions on which you ask our opinion are

as follows:

1. Do local boards of education and local boards of voca

tional and adult education have a legal responsibility for
damages which may ensue through the use by veteran train
ers of their private cars in visiting farms to give individual
instruction to the veterans enrolled in the on-the-farm
training program, when such farms are located outside of

the limits of the city maintaining the local board of voca
tional and adult education or outside of the school district
of the board of education employing the veteran trainer?

2. Do local boards of education and boards of vocational

and adult education have the legal authority to pay for
liability insurance in cases of this kind if the answer to
query 1 is in the affirmative?

3. Do local boards of education and local boards of voca

tional and adult education have a legal responsibility for
damages which may ensue through the use by veteran
trainers of their private cars in visiting farms to give in
dividual instruction to the veterans enrolled in the on-the-
farm training program, when such farms are located within
the limits of the city maintaining the local board of voca
tional and adult education or inside the school district of

the board of education employing the veteran trainer?
4. Do local boards of education and local boards of voca

tional and adult education have the legal responsibility or
legal authority to purchase insurance, known as bodily in
jury and property damage insurance, on the privately
owned cars of veteran on-the-farm training program train
ers if the answer to query 3 is in the affirmative?
At common law, neither a local board of education, school

district board, or board of vocational and adult education
engaged in performing a governmental function is liable
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for the negligent acts or omissions of its officers, agents or
employes. Lawver v. Joint Distnct, 232 Wis. 608, 612; Sul
livan V. School District, 179 Wis. 502; Schumacher v. Mil
waukee, 209 Wis. 43. See also Annotation 160 A. L. R. 7, 37,
157, 166-7.
Even where a local board of education, school district

board or board of vocational and adult education engages

in a function or activity beyond its express or implied pow
ers, it is not liable in damages. 160 A. L. R. 1, 115-16; 6
McQuillin, Municipal Corporations (2nd Ed), §2808. See
Huettner v. Eau Claire, 243 Wis. 80; XXVIII Op. Atty. Gen.
103, 108.

Liability will exist in this state only by virtue of statute.
The only statute we have at the present time which relates
to the subject mentioned in your questions is sec. 85.095,
but it applies only where the motor vehicle is owned and
operated by a "municipality" as defined by sec. 85.095 (1)

(a). The vehicles here are privately owned and for that
reason sec. 85.095 would have no application in any event.
Jorgenson v. Sparta, 244 Wis. 260. See also Schumacher v.
Milwaukee, supra.

There is also the safe place statute. Sees. 101.01, 101.06.
Schools and school districts fall within its scope (Lawver
V. Joint DistHct, 232 Wis. 608, 612) and while it may under

certain circumstances apply in cases where vehicles are in
volved, you have given us no facts which present a case
falling within the scope of this statute.

Based on the foregoing we answer your first and third
questions "No."
We do not answer your second and fourth questions as

you indicate that an answer is expected only if the first and
third questions are answered in the affirmative.
In answering your questions we have not found it neces

sary to discuss the circumstances under which individual
members of a local board of education, school district board
or board of vocational and adult education might be held
liable. For authorities on that question, see 160 A. L. R. 1,
32; Morrison v. Fisher, 160 Wis. 621; XXVII Op. Atty. Gen.
791; XXVIII Op. Atty. Gen. 103, 108.
The individual trainers will, of course, be personally liable

for their own negligent acts or omissions. See Robinson v.
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Rohr, 73 Wis. 436; Druecker v. Salomon, 21 Wis. *621; Ap-
felbacher v. State, 160 Wis. 565; Morrison v. Fisher, supra;
40 A. L. R. 1358; 2 McQuillin, Municipal Corporations
(Rev. Ed.), §557; XXVII Op. Atty. Gen. 395, 791.
We refrain from expressing an opinion as to the liability

of a local board of education or other board or of the indi

vidual members thereof, if any, for workmen's compensa
tion in case a trainer is injured or is killed when visiting

faiTns of trainees, as that goes into a field not covered by
your questions.
WET

Counties — Schools and School Districts — Elections —
County Superintendent of Schools—A certificate issued by
the state superintendent of public instruction after enact
ment of ch. 53, Laws 1939, entitling the holder to teach in
any elementary grade school in the state for a period of one
year falls within that portion of sec. 6.23 (5), Stats., which
refers to "a certificate entitling him to teach in any such
[public] school."
A person has "successfully taught" as provided in sec.

6.23 (5) if he has taught for the required period in one or
more of the public schools in this state without having
charges of unfitness filed and sustained against him, or if
he has not been discharged or has not failed to have his
teaching contract renewed or has not had his teaching cer
tificate revoked by the state superintendent for unfitness or
incompetency.

Nature of proof of successful teaching required by sec.
6.23 (5) discussed.

March 11, 1949.
Nathan E. Wiese,

District Attorney,
Clintonville, Wisconsin.

You state that an individual who is a candidate for the
office of county superintendent of schools of your county
has a certificate stating he is eligible to teach in any ele
mentary grade school in the state for a period of one year.
You request that we advise you as to whether this is a

certificate which meets the requirements of sec. 6.23 (5),
Stats., which reads as follows:
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"In no case shall a county clerk place the name of any
person upon such ballot as a candidate for the office of
county superintendent of schools unless such person shall
have filed in such clerk's office at least twenty-five days be
fore the day of election at which such superintendent is to
be elected, proof of having successfully taught in one or
more of the public schools of this state, for a period of
eight months, and a copy of a certificate entitling him to
teach in any such school, or of a certificate known as a
county superintendent's certificate."

You also ask that we advise you as to the proper construc
tion to be given that portion of the foregoing subsection
which requires proof of having successfully taught in one

or more of the public schools of this state for a period of 8
months or more.

Both sees. 6.23 (5) and 39.01 (2), which later subsection
prescribes the qualifications for the office of county super
intendent of schools, find their origin in ch. 338, Laws 1895.
Examination of said chapter, the various sections of which,

after some modifications not here material, appear as sees.
38, 461? and 702a, Stats. 1898, and sees. 449 and 455, San-
born and Berryman Ann. Stats., 1889, which are in pari
materia therewith, leads us to the conclusion that the por
tion of sec. 6.23 (5) which refers to "a certificate entitling
him to teach in any such [public] school, or of a certificate
known as a county superintendent's certificate" was in
tended by the legislature to refer to (a) a limited or un
limited certificate issued by the state superintendent, of
which the former gave the holder the right to teach in any
public school in the state for a period of 5 years, and the
latter the right to teach in any public school in the state
with no time limitation, as contrasted to certificates issued
by the county superintendent of schools known as first, sec
ond and third grade certificates, which entitled the holder
thereof to teach for limited periods in towns in the issuing
superintendent's district; and (b) the so-called county su
perintendent's certificate which was issued by the state su
perintendent following an examination held by a state
board of examiners, and which was different from the first,
second and third grade certificates issued by the county
school superintendent.
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Since repeal of sec. 39.23 (2) which was foi*merly sec.
461^, Stats. 1898, by sec. 3, ch. 601, Laws 1919, there is no
longer any provision for a county superintendent's certifi
cate of the kind mentioned above, and hence the portion of
sec. 6.23 (5) which refers to such a certificate is now ob
solete and meaningless and it can be eliminated from fur
ther consideration here.

At the present time the state superintendent of public
instruction no longer issues either an unlimited or limited
certificate entitling the holder to teach in any public school
in the state. This is due to a change in the law in 1939. In
that year, sec. 39.15 (1), Stats., was amended by ch. 53,
Laws 1939, and after amendment by ch. 83, Laws 1943, now
reads:

"If any person desires to teach in any of the public
schools, or in schools maintained and operated by county
homes for dependent children or other county or state insti
tutions or schools in which children are received for care or
education, he shall procure a certificate from the state super
intendent."

Since the 1939 amendment, different classes of certificates
were and are issued by the state superintendent pursuant
to rules and regulations made by him under authority
granted by sec. 14.57 (22) which was also created by ch. 53,
Laws 1939.

Presence of language in sec. 39.01 (2) which refers to
an unlimited certificate to teach in any public school in the
state, is explained by the fact that when sec. 39.15 was

amended by ch. 53, Laws 1939, the aforesaid language in
sec. 39.01 (2) was not amended to reflect the changes made
and to recognize that the powers given the state superin
tendent by sec. 14.57 (22) permit him to issue various
classes of licenses.

In general the various types of certificates issued by the
state superintendent since the 1939 amendment may be
classified as certificates which give the holder: (1) The
right to teach certain subjects or in certain fields in schools
of a particular class anywhere in the state; or (2) the right
to teach certain designated grades in schools of a particular
class anywhere in the state. These certificates may be for
an unlimited period or may be limited as to time. In addi-
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tion the state superintendent also issues (3) special per
mits due to the present short supply of teachers, which are
limited in case of elementary schools to a particular school

and in case of high schools to a particular subject in a
particular high school.
In addition to the foregoing there are also outstanding

unlimited certificates entitling the holder to teach in any
public school in the state, issued prior to the 1939 amend
ment. See sec. 5, ch. 53, Laws 1939. There are no longer
any limited certificates to teach in any public school in the
state issued prior to the 1939 amendment now outstanding,
as they were valid only for a 5-year period and none have
been issued since 1939.

Under the circumstances the only reasonable conclusion
that can be reached is that while the portion of sec. 6.23
(5) which refers to "a certificate entitling him to teach in
any such [public] school" originally meant either a limited
or unlimited certificate issued by the state superintendent
entitling the holder to teach in any public school in this
state, due to changes in the statutes referred to, this por
tion of sec. 6.23 (5) must be deemed to have been amended
by implication (1 Sutherland Statutory Construction, 3rd
Ed., §1913, p. 367), so that the certificate there referred
to now means either (a) an unlimited certificate issued by
the state superintendent prior to the 1989 amendment,
which entitles the holder to teach in any public school in this
state, or (b) a certificate issued by the state superintendent

since the 1989 amendment which entitles the holder to

teach in any school of the state on a state-wide basis, even

though restricted to teaching in certain subjects or fields in
schools of a particular class or to teaching in certain desig
nated grades in schools of a particular class, whether for
an unlimited period or not. Prior to the 1939 amendment,
both a limited and unlimited certificate entitled the holder

to teach in any public school in the state, the only difference
being that the unlimited was for an indefinite time and the
limited was for a 5-year period. The legislative intent ob
viously was to require a certificate entitling the holder to
teach on a state-wide basis and the time limitation did not

disqualify. The conclusion we have reached preserves this
concept.
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The only other conclusion that could be reached, and
still give effect to the legislative history of sec. 6.23 (5),
would be that only those who hold unlimited or limited cer
tificates issued by the state superintendent prior to the 1939
amendment hold a certificate of the kind mentioned in said

subsection. Such a conclusion would prevent anyone possess

ing a certificate issued since that time from having his name
placed on the ballot as a candidate for the office of county
superintendent of schools, and we avoid adopting it in def
erence to the rule that no statute should be construed to

give an absurd result. Carchidi v. State, 187 Wis. 438. In
enacting statutes it must be assumed that the legislature
had the existing conditions fully in mind and desired to
enact laws which would be practical and meet the situation
as it existed, and did not intend to adopt something which
would lead to absurd results. Weiberg v. Kellogg, 188 Wis.
97, 104, 106. Effect will be given to the legislative intent
even though contrary to the letter of the law, especially
where adherence to the letter would lead to absurdity. State
ex rel. Jackson v. Leicht, 231 Wis. 178, 183.

In other words, the test as applied to certificates issued
by the state superintendent after the 1939 amendment is
whether they entitle the holder to teach in a particular
school, grade, subject or field on a state-wide basis. If so,
it is a certificate within the meaning of that portion of sec.
6.23 (5) which refers to "a certificate entitling him to teach
in any such [public] school," even though limited in time,
but if it does not permit the holder to teach on a state-wide
basis, as in the case of special permits mentioned in (3)
above, it does not qualify under said subsection.
The individual mentioned in your first inquiry holds a

certificate entitling him to teach in any elementary grade
school in this state for one year. It is therefore a certificate
within the meaning of the foregoing portion of sec. 6.23 (5).
We now turn to your second inquiry, which asks that we

advise as to the construction to be given that portion of
sec. 6.23 (5) which requires that there be filed with the
county clerk within the time therein specified, "proof of
having successfully taught in one or more of the public
schools of this state, for a period of eight months."
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A person will be deemed to have "successfully taught"
for the period stated when he has taught for such a period
in one or more of the public schools of this state without
having charges of unfitness or incompetency filed against
him, and if they have, that they were not sustained, or if
he has not been discharged or has not failed to have his
teaching contract renewed or has not had his teaching cer
tificate revoked by the state superintendent for unfitness or
incompetency. Cf. Matteson v. State Board of Education,
57 Cal. App. (2d) 991, 136 P. (2d) 120.

Proof must be by affidavit of the candidate or other per
son having knowledge of the facts that the candidate taught
for 8 months without charges of unfitness or incompetency
having been filed against him and if they have that they
were not sustained, and also that such person has not been
discharged or has not failed to have his teaching contract
renewed or has not had his teaching certificate revoked by
the state superintendent for unfitness or incompetency. Cf.
IV Op. Atty. Gen. 228. If the affidavit covers all the mate
rial facts, personal knowledge of the county clerk to the
contrary would be immaterial unless the contrary facts ap
pear on public records of which clerk would be entitled to
take official notice.

Before closing this opinion mention should be made of the
fact that the standards set up by sec. 6.23 (5) are lower
than those prescribed by sec. 39.01 (2). In other words, it
would be possible for a person to meet the requirements
imposed by sec. 6.23 (5) and have his name placed on the
ballot as a candidate for the office of county superintendent
and still not be able to qualify for the office if he receives
a majority of the votes. This arises from the fact that while
sec. 39.01 (2) was amended by ch. 392, Laws 1943, no
amendment was adopted to make sec. 6.23 (5) correspond
thereto, although these sections were properly correlated
when originally enacted by ch. 333, Laws 1895.
However, it would also be possible that one who does not

now meet the qualifications prescribed by sec. 39.01 (2) for
the office of county superintendent of schools might have
his name placed on the ballot as a candidate for that office
and then acquire the necessary qualifications between that
time and the time he would have to qualify. Eligibility is
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determined as of the date when a person takes office and
one need not possess the necessary qualifications to be a
candidate. State v. Trumpf, 50 Wis. 103.

Obviously it would be desirable that sees. 6.23 (5) and
39.01 (2) be again correlated by legislation. We have also
pointed out in this opinion the existence of language in sec.
39.01 (2) which does not conform to the type of certificate
actually being issued by the state superintendent under
sees. 39.15 (1) and 14.57 (22). It would also be desirable
that this be corrected by remedial legislation.
WET

Municipalities—Airports—Excltisive Contracts—Monop
olies—A public airport owner, unless expressly authorized
by the legislature, may not lawfully grant, under sec. 114.14
(3), Stats., exclusive contracts for the sale of gasoline, air^
craft parts, and the repair of aircraft. Such contracts stifle
competition and tend to create a monopoly in the sale of
essential aviation commodities and services.

March 15, 1949.

Lester J. Maitland, Director,
Wisconsin State Aeronautics Commission.

You have inquired whether under ch. 114 a public air
port owner may grant exclusive contracts for the sale of
gasoline, oil, aircraft parts and equipment and the repair
of aircraft on the airport. The contracts would be entered
into with "fixed base operators," a term used to describe
individuals and corporations engaged in the sale of avia
tion supplies and equipment to aircraft owners and the fur
nishing of flying instruction, charter plane service, and
sight-seeing flights.

You have informed us that the exclusive contracts under
consideration are not necessary to effective operation of an
airport and that your own observation has shown that the
best service and the lowest prices to the public are obtain
able at airports where several fixed base operators compete
for the public favor. Similar conclusions have been reached
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in a published work concerning the business of selling sup
plies and providing services at airports. See Bollinger and
Tully, Personal Aircraft Business at Airports, pages 304-
310.

In the consideration of this problem it is necessary to ex
amine the power of a municipality to enter into exclusive
contracts and to consider the historic and continuing op
position to the granting of exclusive privilege or monopoly.
Air transportation in its present stage of development is
limited, for the most part to air fields for landing purposes,
and the owner of aircraft will normally purchase most of
his supplies and equipment at the field where his craft is
kept or stored. Consequently, a fixed base operator with an
exclusive contract will enjoy a virtual monopoly of such
sales made to owners habitually starting their flight from
that airport.

Ch. 114 does not expressly authorize the local govern
ments to enter into exclusive contracts.

Section 114.11 (1), Wisconsin statutes, reads in part:

"The governing body of any county, city, village or town
in this state is hereby authorized to acquire, establish, con
struct, own, control, lease, equip, improve, maintain and
operate airports * *

Section 114.14 (3) reads:

"In carrying out its duties the airport commission-
may employ a manager who may be a member of the
commission and fix his compensation (but no member
of the commission shall vote on the question of his
selection as manager nor on any question as to his
compensation), and employ and fix the compensation of
such other employes as may be deemed necessary; may
make such contracts or other arrangements as may be
deemed necessary for the construction, improvement, equip
ment, maintenance or operation of the airport; may con
tract with the United States or any agency thereof; may
contract with private parties for a term not to exceed 10
years for the operation of the airport, including all neces
sary arrangements for the improvement and equipment and
successful operation thereof. Provided, that in no case shall
the public be deprived of equal and uniform use of the air
port ; and further, that no act, contract, lease or any ac
tivity of the airport commission shall be or become a bind-
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ing contract on any government unit unless expressly au
thorized, and then only to the extent so expressly au
thorized."

The right of a municipality to grant an exclusive con
tract of this character has not been passed upon in Wis
consin. A similar issue was raised, but not decided, in Mon
roe Water Works Co. v. City of Monroe, 110 Wis. 11, 17.
Generally, municipalities derive all their powers from the
legislature unless the state constitution provides otherwise.
Mt. Pleasant v. Beckwith, 100 U. S. 514, 524. They have
implied powers essential to the carrying out of the express
powers, but such implied powers must be based upon neces
sity and not upon mere inconvenience. Allen v. Clausen, 114
Wis. 244. Admittedly, under the instant circumstances, the
exclusive contracts sire not deemed necessary "for the
"• * * operation of the airport," and therefore, it does not
appear that authority for them can be based upon an implied
power.

We believe that the contemplated arrangement is ob
jectionable because it grants an exclusive privilege or
monopoly to the fixed base operator selected for the sale of
essential aviation commodities at the airport. The rule
against such a grant, unless expressly authorized by the
legislature, is stated in McQuillin, Municipal Corporations,
Vol. 3, §1350:

"The prevailing rule is that unless the power is expressly
conferred by the legislature, a municipal corporation can
not grant to any person, firm or corporation an exclusive
privilege or monopoly. * * * The legislature alone has the
power to confer exclusive franchises, unless such power is
expressly gi-anted to the municipality by its charter or some
law of the state."

Disapproval of grants of exclusive privileges or monop
olies does not depend upon a prohibition against them in the
state constitution. Kirkwood v. Meramec Highlands Co.,
(Mo.) 68 S. W. 761, 763. Besides the ancient tradition
against such grants, the practical objection has been ad
vanced that the municipality may not be able to meet future
and unforeseen needs which require contracting with an
other person. Saginaw Gas—Light Co. v. Saginaw, 28 Fed.
529; Wright v. Nagle, 101 U. S. 791.
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The question raised here is distinct from cases dealing
with ordinary concessions such as restaurants and refresh
ment stands. It does not appear from the reported cases
that courts of other states have as yet had occasion to con
sider the validity of exclusive contracts granted by a public
airport owner for the sale of commodities dependent upon
airports for an important outlet. In two cases arising out
of exclusive contracts for the sale of gasoline at airports,
the validity of the grant was not challenged. Messer v.
Southern Airways Sales Co., 245 Ala. 462, 17 So. (2d) 679;
Magnolia Petroleum Co. v. Dudney, 211 Ark. 469, 200 S. W.'
(2d) 793. A contract in which county commissioners
granted a cab company the exclusive right to transport
commercial airline passengers to and from the public air
port was held valid in Miami Beach Airline Service v. Cran-
don, (Fla.) 32 So. (2d) 153. The court held that the county
was acting in a proprietary capacity and that the rule
against the granting of exclusive privileges applied only in
the exercise of a governmental function. In reaching its
conclusion that the right of the commissioners to enter into
exclusive contracts was the same as that of a private cor
poration, the court cited cases which have upheld the right
of common carriers to grant exclusive contracts to solicit
patronage at railroad stations. While the preponderance of
authority holds that exclusive privilege contracts for the
purpose of soliciting patronage from passengers upon sta
tion property promote, rather than detract from passenger
comfort and convenience, a minority rule condemns the
granting of such privileges upon the ground that they create
a monopoly, stifle competition, and inconvenience the pub
lic. Annotation 15 A. L. R. 356.
There is also a conflict of authority among the decisions

as to the legal nature of the operation of public airports.
With emphasis upon the commercial nature of airport op
erations, many courts, like the Florida court, have held such
functions proprietary. State ex rel. Chandler v. Jackson,
(Ohio) 167 N. E. 396; Molleneop v. Salem, (Ore.) 8 P. (2d)
783; Mobile v. Lartigue, (Ala.) 127 So. 257. But other
courts, impressed with the national public importance of
air transportation, hold that the operation of a municipal
airport is a governmental function similar to the operation
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of a highway, subway or wharf. Dysart v. St Louis, (Mo.)
11 S. W. (2d) 1045; Erickson v. King, (Minn.) 15 N. W.
(2d) 201; People ex ret Curren v. Wood, (111.) 62 N. E.
(2d) 809.
We do not believe it necessary for the purpose of an

swering your question to attempt to predict whether Wis
consin courts, when called upon, will decide that the func
tions of publicly owned airports are governmental or
proprietary. Our view that a municipality or other public
airport owner may not lawfully enter into the contracts un
der consideration is based upon the fact that necessity for
them, such as the inability to obtain the services of a fixed
base operator under terms other than the granting of an
exclusive privilege, does not appear, that the contracts in
volve the sale of essential aviation products and services
at their only practicable place of purchase, and that they
necessarily tend to create a monopoly with the inevitable
lessening or ending of competition to the detriment of both
the airport owner and the using public. These are, of course,
policy considerations, and if the legislature had adopted a
statute expressly authorizing contracts of this type, it
would control the situation. Our view is that in the face
of the policy considerations above noted and in the absence
of any express provision, no such authority is implied.
LB
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Schools and School Districts—Public Officers—Vacancies
—Governor—Where the first meeting of a joint school dis
trict formed by county school committees acting jointly as
provided in sec. 40.303 (6), Stats., which meeting is re
garded as an annual meeting (sec. 40.03 (2)), adjourned to
the third Monday in June, 1949, without electing a direc
tor, treasurer or clerk, the vacancies in such oflfices must be
filled by appointment by the governor as provided in sec.
17.27 (4), as said officers cannot be elected at a special dis
trict meeting (sec. 40.06) and there is no other applicable
statutory provision for filling such vacancies by appoint
ment.

March 19, 1949.

Oscar Rennebohm,

Governor.

You refer us to a communication you have received from
the state superintendent of public instruction which sets
foi'th the following facts: On November 9, 1948, the county
school committees of Oneida and Vilas counties, acting
jointly, made an order dissolving certain school districts lo
cated in said counties and created in their place a single
joint school district which includes all the territory that
formed said dissolved districts and lies within several mu

nicipalities. Said order recited that it was effective Novem
ber 15, 1948. An appeal was taken therefrom to circuit
court as provided by sec. 40.303 (4) and the appeal was
subsequently dismissed.
On November 15, 1948, the governing boards of the mu

nicipal units in which the territory of said joint school dis
trict is located, met and ordered the first meeting of the new
joint district to be held on November 29, 1948.

This meeting, which by statute is regarded as an annual
meeting (sec. 40.03 (2), Stats.), was held on the date
specified but it adjourned to the third Monday in June, 1949,
without electing officers. As a result the new joint district
is without a director, treasurer and clerk and hence has no
school district board to make it function, and the state su
perintendent of public instruction cannot certify the ap
portionment of state and county aids now due the new joint
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district, and local treasurers cannot turn over local school
taxes. Unless said district in the near future is provided
with a director, treasurer and clerk who would constitute
the school district board, the schools located in said district
will soon be without necessary funds to operate.
The state superintendent further states that school dis

trict officers can be elected only at an annual meeting- and
hence there is no possibility of calling a special district
meeting to elect them prior to the annual meeting to be held
on the second Monday in July, 1949. He then requests that
you proceed to appoint a director, treasurer and clerk of

said joint school district pursuant to sec. 17.27 (4).
You ask us to advise you whether you have power to make

the requested appointments.
The answer is "Yes." School district officers cannot be

elected at a special district meeting. Sec. 40.06. This would
preclude, in any event, the possibility of electing a director,
treasurer or clerk of said joint district at a special meeting
held prior to the next annual meeting if one could be called,
which is doubtful, as there are no officers or board to call it
as provided in sec. 40.03 (4). The only other possibility
would be to fill the vacancies in such offices by appointment.
The general subject of filling vacancies in school district

boards and boards of education is covered by sec. 17.26.
That section has no application because: (1) There are no
remaining members of the school board to make an appoint
ment as px-ovided in subsec. (1) as we have here a new joint
school district which has never had any school board; and
(2) there is more than one schoolhouse in the new joint
district which includes land in several municipalities and
there is no provision stating which town, village or city
clerk should make the appointment in such event as pro
vided in subsec. (1). The other provisions of sec. 17.26 ob
viously have no application. We find no other specific statute
which covers the situation presented and hence conclude
that power to make the necessary appointment rests in
you pursuant to the provisions of sec. 17.27 (4) which
provides:

"In case of a vacancy in any office in the state where no
other provision is made for filling the same, it shall be
filled by appointment by the governor."
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The purpose of the foregoing subsection is explained in
a revisor's note appearing at page 184 of 1930 Wisconsin
Annotations, which reads: "This is a blanket provision to
take care of any omission in the laws for filling vacancies."

Section 17.27 (4) is clear and unambiguous and author
izes the governor to fill a vacancy in any ofhce in the state
where no other provision is made for filling the same. State
ex rel. Martin v. Ekern, 228 Wis. 645, 661.

WET

Counties—County Board—Notwithstanding amendment
by ch. 173, Laws 1943, of sees. 60.19, 61.19 and 61.23, Stats.,
to provide 2-year terms and biennial election for town and
village officers, county boai'd chairman is to be elected an
nually at the organization meeting held in April each year
as pi'ovided by sec. 59.04 (1) (b), Stats.

March 21, 1949.

Allan M. Stranz,

District Attorney,

Crandon, Wisconsin.

In view of the fact that all members of the county board
of your county are now elected biennially in the odd-num
bered years there appears to be a conflict between the
language in sec. 59.05 (1), Stats. 1947, that a chairman of
the county board shall be elected "at the first meeting after
each regular election at which members thereof are elected
for full terms," and the provision in sec. 59.04 (1) (b).
Stats. 1947, that the county board "shall meet on the third
Tuesday of April in each year for the purpose of organiz
ing," and therefore you ask our opinion as to whether the
chairman of your county board is to be elected annually or
biennially in the odd-numbered years.
The situation arises out of the change in 1943 to 2-year

terms for town and village officers. Over the years prior
thereto the statutes had provided for annual election
thereof, but ch. 173, Laws 1943, amended sees. 60.19, 61.19
and 61.23, Stats., to provide for biennial election in the odd-
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numbered years for 2-year terms. However, sec. 62.09 (5)
(b), Stats., was not changed and still provides, as it has for
years, 2-year terms for city officers generally except super
visors thereof whose term is specifically set at one year,
and expressly authorizes the fixing of different terms there
for by charter ordinance. As the only city in your county
has exercised this power and adopted a 2-year term for its
supervisors, with election thereof biennially in the odd-
numbered years, all members of your county board are, as
you state, elected biennially in "the odd-numbered years."

Prior to such amendment of sees. 60.19, 61.19 and 61.23,
the noted provisions of sees. 59.04 (1) (b) and 59.05 (1)
were entirely consistent and clearly set the pattern of an
nual election of county board chairmen. A change in the
term of members of the county board from towns and vil
lages to 2 years came about by this general change as to
the terms of town and village officers as a whole. It was
neither a change in the statutes as to supervisors only nor
was it one that specifically related to them or to the county
board. Rather it was a fundamental change at the town
and village level of government and affected supervisors
therefrom only as an incident thereof. It did not stem from
anything that concerned the supervisors. It was motivated
by the desire to eliminate the burdensome cost of holding
local elections. The legislature in making the change which
was so pointed obviously did not have in mind anything
relating to the time of election or term of office of county
board chairmen. Had their attention been directed thereto
and it was their intention to make any change fi-om the
existing plan of annual election of county board chairmen
they would not have left the provision of sees. 59.05 (1)
and 59.04 (1) (b) unchanged. The holding of an organiza
tion meeting in April of each year certainly encompasses
that each year the county board is to elect its officers.
Therefore no intent to make any change from annual elec
tion of county board chairmen is to be ascribed to the over
all change to 2-year terms for town and village officers
generally.

Furthermore, while some cities have availed themselves
of the right given by sec. 62.09 (5) (b) and have given
their supervisors a 2-year term with election in the odd-
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numbered years, there are a number that have not done so,
with the result that their supervisors are elected annually
for a 1-year term. This would mean that in such counties
the chairmen of the county board would be elected annually,
while in counties such as yours where all cities have put
their supervisors on a 2-year term, the county board chair
men would be elected biennially. This is a clear departure
from the standard pattern of annual election of county
board chairmen which has existed over the years. Any such
substantial change to biennial election of county board
chairmen, or the adoption of the alternative system which
is dependent upon whether or not the cities in the county
all put their supervisors on a 2-year basis, should not rest
upon implication but on something positive so as to demon
strate that such was the intention of the legislature. There

is a complete absence of anything which would indicate that
the legislature so intended. In addition the election of county
board chairmen in some counties biennially for 2-year terms
and in other counties annually for 1-year terms would
present a question as to whether such alternative varying
system would be valid in view of the provision in art. IV,
sec. 23 of the constitution requiring one system of county
government which shall be as nearly uniform as practicable.
Where statutes are susceptible of two constructions, one of
which presents a question of its constitutionality, the con
struction is to be preferred which avoids such question.
Under all of the circumstances it is our opinion that

the change made by ch. 173, Laws 1943, to biennial elec
tion of town and village officers was not intended to make
any change in the time of election or term of chairman of
the county board, and that the chairman of the county
board in each county is still to be elected annually each
year as he has been in the past and prior to 1943.
HHP
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Municipalities—Taxation—Special Assessments—Regis
ter of Deeds—Certificate of special assessment by munic
ipality filed with the register of deeds pursuant to sec. 66.60
(15) (b), Stats., need not be entered in tract index.
A single certificate of special assessment may cover as

many separate parcels of property as are involved.

March 21, 1949.

Herbert A. Bunde, .
District Attorney,

Wisconsin Rapids, Wisconsin.

You inquire (1) whether a certificate of special assess
ment which has been filed with the register of deeds pur
suant to sec. 66.60 (15) (b), Stats., must be entered in the
tract index; and (2) whether a single certificate may cover
more than- one parcel of real estate against which the
assessment is levied.

The answer to your first question is "No." The statute
to which you refer was created by ch. 269, Laws 1945, and
reads:

"Upon the determination of any such special assessment,
the clerk shall sign and file in the office of the register of
deeds of the county wherein the land against which any
benefits are assessed is located a certificate stating the pur
pose, date, amount and maturity of each unpaid assess
ment of benefits, and a description of the land upon which
it is levied. The register of deeds shall be entitled to a fee
of 50 cents for filing each certificate issued pursuant to
this paragraph. In the event of a subsequent amendment
or cancellation of any such assessment the municipal clerk
shall similarly sign and file a like certificate of all such
amendments or cancellations."

Under similar statutes, this office has repeatedly stated
that instruments which are merely filed with the register
of deeds and are not recorded or entered in any volume of
records in his office need not be shown in the tract index

maintained pursuant to sec. 59.55, Stats.
In XXVII Op. Atty. Gen. 385, it was stated that plans

and specifications for a sewerage system filed pursuant to
sec. 62.18 (5), Stats., need not be recorded in the tract
index.
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.  In XXXV Op. Atty. Gen. 158, it was stated that an order
of a town board creating a town sanitary district filed un
der sec. 60.303 (7), Stats., need not be entered in the tract
index.

In XXXVI Op. Atty. Gen. 24, it was stated that plans
and specifications for the protection of an airport filed pur
suant to sec. 114.135 (2), Stats., need not be entered in the
tract index.

In the opinion last cited, the term "entered" as used in
sec. 59.55 (1) was fully analyzed and the conclusion reached
that it did not cover instruments which are merely filed
with the register of deeds. This last opinion also stated
that if the municipality in good faith for the purpose of
providing notice for purchasers, should request the reg
ister of deeds to enter a filed instrument in the tract index

against the property involved, then the register is entitled
to the fees specifically provided by sec. 59.57 (1) (b).
The answer to your second question is "Yes." Sec. 66.60

(15) (b) states that upon the determination of any special
assessment, the clerk shall file with the register of deeds
a certificate containing the necessary information. The
term "special assessment" is used in sec. 66.60 indiscrim

inately to "refer both to the entire special assessment for
the whole project and to the individual assessment against
each parcel of property affected. Since there is nothing in
the context of sec. 66.60 (15) (b) to indicate in which sense
the term "special assessment" is used, there is nothing in
the statute to support the claim that the more burdensome
interpretation, that is, of requiring a separate ceritficate

and separate filing fee for each parcel, should be adopted.
Under the circumstances, we can only rely upon the

analogy of mortgage liens covering several parcels of
property as security for a single obligation. A mortgage
which may cover many parcels of property is commonly
prepared as a single document, but must of necessity be
entered in the tract index against each parcel affected. In
the absence of any specific direction to the contrary, we are
of the opinion that a single certificate of special assessment
may cover all the parcels of property affected thereby.
RGT
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CHminal Laiv—Justice of the Peace-—Jwisdiction—Jus
tice of the peace has jurisdiction under sec. 360.01 (5),
Stats., to try criminal case where each count given in the

complaint is within the statutory limit even though the
aggregate exceeds that limit. XVIll Op. Atty. Gen. 585
withdrawn.

March 21, 1949.

Martin Gulbrandsbn,
. District Attorney,

Viroqua, Wisconsin.

You state that a complaint for a criminal warrant was
issued before the county judge, ex officio justice of the
peace, charging in the same complaint two separate offenses
under ch. 29, Stats. The maximum possible penalty for
each offense is within the statutory limit of the justice's

jurisdiction but the aggregate of the two exceeds this limit.
You inquire whether the justice of the peace has jurisdic
tion under such a complaint, and refer to XVIII Op. Atty.
Gen. 585 to the effect that he has not. We conclude that

that opinion is incorrect and it is hereby withdrawn.
Sec. 360.01 (5), Stats., gives the justice jurisdiction of

offenses, "the punishment whereof does not exceed six
months' imprisonment in the county jail or a fine of one
hundred dollars, or both such fine and imprisonment, except
as othei'wise provided."

Sec. 355.14, Stats., provides in part:

"* * * Different offenses and different degrees of the
same offenses may be joined in one information in all cases
where the same might be joined by different counts in one
indictment * *

This section is made applicable to criminal cases before
justices of the peace by sec. 360.04, Stats.

Distinct offenses which are misdemeanors may be joined
in a complaint under authority of State v. Gummer, (1868)
22 Wis. *441; and under Gutenkunst v. State, (1935) 218
Wis. 96, 259 N. W. 610, distinct and separate felonies may
be joined. Thus, sec. 355.14, Stats., has been given full
effect by the court as to joinder in criminal cases.
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The spirit of the statute is to allow the same purpose to
be accomplished in one proceeding rather than numerous
separate ones. Thus, it would appear that in order to give
joinder full practical effect, a law enforcement agent should
not have to bring separate prosecutions if the aggregate
exceeds the jurisdictional limit, but it should be necessary
only that each offense be within the statutory limit.' The
Wisconsin supreme court has not passed on this point, but
other jurisdictions which have all hold that the justice has
jurisdiction even if the aggregate penalty is over the
statutory limit. State v. Denhardt, (1905) 129 Iowa 135,
105 N. W. 385; Brockway v. Wagner, (1928) 126 Kan. 285,
268 P. 96; Brown v. State, (1927) 115 Neb. 366, 213 N. W.
339.

WAP

Taxation—Exemytion—Income Tax—Soldiers, Sailors
and Marines—National Guard—Drill and encampment pay
which national guard members receive from the United
States is exempt under sec. 71.01 (3) (d). Stats. 1947.

March 22, 1949.

John F. Mullen,
Adjutant General.

You ask whether the amounts which persons who are
members of the national guard of Wisconsin receive from

the United States for attending drills and encampments are
exempt from Wisconsin income tax under the provisions
of sec. 71.01 (3) (d), Wis. Stats. 1947, which reads as
follows:

"(3) There shall be exempt from taxation under this
chapter income as follows, to wit:
"* ♦ ♦

"(d) All income received during the year 1942 and sub
sequent thereto from the United States for service as a
member of the armed forces thereof including therein mem
bers of women's auxiliary organizations created by con
gress. This paragraph shall be effective for the duration of
the present war plus 6 months after the termination
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thereof as determined by the President of the United States
or the congress of the United States."

As of this date neither the president nor congress has
determined that World War II is terminated and therefore

this provision is still operative.
Under present arrangements persons who belong to the

national guard of a state have a dual status in that they
are also members of the national guard of the United States.
The federal statutes, 10 USCA §2, provide as follows:

"The Army of the United States shall consist of the
Regular Army, the National Guard of the United States,
the National Guard while in the service of the United States,
and the Organized Reserve Corps, and * *

It is provided that the national guard of each state "shall
consist of members of the militia voluntarily enlisted
therein, * * * organized, armed, equipped, and federally
recognized as hereinafter provided." 32 USCA §4. Then
there is the provision, 32 USCA §4a, which establishes the
national guard of the United States as "a reserve com
ponent of the Army of the United States and shall consist
of those federally recognized National Guard units, and
organizations, and of the officers, warrant officers, and en
listed members of the National Guard of the several States
* * * who shall have been appointed, enlisted and appointed,
or enlisted, as the case may be, in the National Guard of the
United States, as hereinafter provided."
While it is provided, 32 USCA §4a, that members of the

national guard of the United States are not in active service
of the United States "except when ordered thereto in ac
cordance with law" and they may be ordered into active
military seiwice of the United States only by the president
after congress has declared a national emergency and au
thorized the use of armed land forces in excess of those in

the regular army, 32 USCA §81, there is the provision in
respect to the national guard of the United States, 32 USCA
§4a, that "in time of peace, they shall be administered,
armed, uniformed, equipped, and trained in their status as
the National Guard of the several States." This is of sig
nificance because, although members of the national guard
of the United States are not in active service of the United
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States, they are by the definition a part of the army of the
United States even while on inactive duty, whereas mem
bers of the national guard of the several states are, by such
definition, a part of the army of the United States only while
in the active service of the United States. It is also of im

portance in ascertaining the services for which compensa
tion for drills and encampments is paid by the United
States.

The federal statutes make a distinction between the na
tional guard of the states and the national guard of the
United States. It is specifically provided, 32 USCA §4b, that
"National Guard" or "National Guard of the several States"
means the portion of the organized militia of the several
states "active and inactive, federally recognized as provided
in this Act and organized, armed, and equipped in whole or
in part at Federal expense and officered and trained under
paragraph 16, section 8, article I of the Constitution." and
that the "National Guard of the United States" means:

"* * * a reserve component of the Army of the United
States composed of those federally recognized units and or
ganizations and persons duly appointed and commissioned
in the active and inactive National Guard of the several
States, Territories, and the District of Columbia, who have
taken and subscribed to the oath of office prescribed in sec
tion 112 of this title, and who have been duly appointed by
the President in the National Guard of the United States,
as provided in this title, and of those officers and warrant
officers appointed as prescribed in sections 81 and 113 of
this title, and of those persons duly enlisted in the National
Guard of the United States and of the several States, Ter
ritories, and the District of Columbia who have taken and
subscribed to the oath of enlistment prescribed in section
123 of this title."

This distinction appears to be highly theoretical for there
seems to be some question whether it is followed in all in
stances. It is provided, 32 USCA §123:

"Men enlisting in the National Guard of the several
States, Territories, and the District of Columbia, and in
the National Guard of the United States, shall sign an en
listment contract and subscribe to the following oath or
affirmation:
" T do hereby acknowledge to have voluntarily enlisted

this day of , 19 , as a soldier in the
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National Guard of the United States and of the State of
, for the period of three (or one) year ,

under the conditions prescribed by law, unless sooner dis
charged by proper authority. And I do solemnly swear that
I will bear true faith and allegiance to the United States of
America and to the State of , and that I will
serve them honestly and faithfully against all their enemies
whomsoever, and that I will obey the orders of the Presi
dent of the United States and of the Governor of the State
of , and of the officers appointed over me
according to law and the rules and Articles of War.' "

Similarily the provision in 32 USCA §112 reads:

"Commissioned officers and warrant officers of the Na
tional Guard of the several States, Territories, and the Dis
trict of Columbia and in the National Guard of the United
States shall take and subscribe to the following oath of
office:

"I, , do solemnly swear that I will
support and defend the Constitution of the United States
and the constitution of the State of
against all enemies, foreign and domestic; that I will bear
true faith and allegiance to the same; that I will obey the
orders of the President of the United States and of the
Governor of the State of ; that I make this
obligation freely, without any mental reservation or pur
pose of evasion, and that I will well and faithfully discharge
the duties of the office of in
the National Guard of the United States and of the State
of upon which I am about to enter,
so help me God."

Perforce of such definitions it would seem that no one

can be a member of the national guard of a state without
at the same time being a member of the national guard
of the United States. If that is true then possibly there
could be a state militia or military organization which
would be organized entirely under state law. But it would
not have federal recognition and could not be designated
or constitute a part of the national guard. Rather it would

have to be known or designated by some name that would
characterize it as purely a state military force.
However, what we are presently dealing with is the na

tional guard of Wisconsin which complies with the federal
requirements. Every person enlisting in the national guard
of Wisconsin at the same time enlists in the national guard
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of the United States. All officers not only receive a com
mission from the governor in the national guard of Wis
consin but also apply for and receive a commission from the
president as an officer in the national guard of the United
States. The obvious reason therefor is that as enlisted men
or officers in the National guard of Wisconsin they are not
eligible for and will not receive any pay for attending
weekly drills and summer encampments. Even though it
were possible for a person to be a member only of the na
tional guard of Wisconsin, which as previously stated does
not appear to be possible, it is not done because in order to
receive drill and encampment pay, uniforms, arms, equip
ment, training, etc., from the United States, the unit must
be federally recognized, which means among other things
that the personnel must also have enlisted in or hold com
missions in the national guard of the United States.
In their status as belonging to the national guard of

Wisconsin the members thereof are not a part of the army
of the United States because as such they are a part of the
army of the United States only when in the active service
of the United States. But in their dual status of being also
members of the national guard of the United States they
are a part of such army of the United States whether in
active or inactive service of the United States. The defini

tion of the army of the United States in the federal statutes
says so. It does not, as in the case of the national guard of
a state, restrict inclusion therein of members of the na
tional guard of the United States to only when in active
service of the United States. They are a part of the army
of the United States solely by virtue of being enlisted men
or officers in the national guard of the United States, regard

less of whether on active or inactive duty.
It is clear that any compensation which members of the

national guard of Wisconsin receive for attending weekly
drills or summer encampments comes directly from and is
paid by the United States. There are no provisions in the
Wisconsin statutes for pay of members of the national

guard of Wisconsin, other than sec. 21.48 providing that
officers of the national guard of Wisconsin "while on active
duty in the state under orders of the governor other than at
encampments of instruction shall receive the pay and allow-
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ances of an officer of equal rank in the United States Army"
and sec. 21.58 specifically setting forth the amount per day
that various grades of enlisted men shall receive "while on
active duty in the state under orders of the governor, other
than at encampments of instruction." There thus is no pro
vision in the Wisconsin statutes for any compensation to
be paid by the state to members of the national guard of

Wisconsin for attending regular drills or the summer en
campments.

There is no provision in the federal statutes for federal
pay to a person as a member of the national guard of a

state for attendance at drills and encampments. The only

provisions for any pay from the United States for at
tendance at drills and encampments of the national guard
of a state are to enlisted men and officers of the national

guard of the United States for their service in attending
the same as members of the national guard of the United
States. Except for the provisions, 32 USCA §§145 and 146,
for federal pay to enlisted men and officers of the national
guard of a state while attending special instruction as

semblies or military service schools, there are no provisions
in the federal statutes for any federal pay to enlisted men
or officers of the national guard of a state. Of course, as all

members of the national guard of a state are at the same
time members of the national guard of the United States,
when those who are in the national guard of a state are
called into active federal service it is as members of the

national guard of the United States and they then become

entitled as such members of the national guard of the
United States in active federal service to regular army
pay the same as other components of the army of the United

States while on active duty. 37 USCA §114 (a). Thus, there
is no occasion for any provision for payment to such per
sons as members of the national guard of the state while
on active federal duty.
By express provision, 32 USCA §62, each unit of the

national guard of a state is required to hold at least 48
drills each year and participate in a 15-day training en
campment. While it is provided, 32 USCA §4a, that mem

bers of the national guard of the United States are not in
active service of the United States, except when specifically
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ordered thereto pursuant to the provisions therefor, it is
also there provided that "in time of peace, they shall be
administered, armed, uniformed, equipped, and trained in
their status as the National Guard of the several States."

This would furnish support for the view that when an en
listed man or officer of the national guard of the United

States attends and participates in the weekly drills and
encampments of the national guard of his state he does so
as a member of the latter and therefore whatever pay he
receives for doing so comes to him as a member of the
national guard of the state. But under the federal statutes
providing for pay for such attendance the express language

is that it is pay to them as enlisted men and officers of the
national guard of the United States. The provisions provid
ing therefor, 32 USCA §§148 and 154, are respectively as
follows:

"Under such regulations as the Secretary of the Army
may prescribe, officers and warrant officers of the National
Guard of the United States may receive compensation as
provided in section 114 of Title 37, for attending regular
periods of instruction, or periods of appropriate duty, duly
prescribed under the authority of the Secretary of the
Army, including drills performed on Sundays and holidays,
or for the performance of such other equivalent training,
instruction, or duty or appropriate duties, as may be pre
scribed by the Secretary of the Army."

"Under such regulations as the Secretary of the Army
may prescribe, enlisted men of the National Guard of the
United States may receive compensation as provided in sec
tion 114 of Title 37, for attending regular periods of duty
and instruction duly prescribed under the authority of the
Secretary of the Army, including those performed on Sun
days and holidays * *

The amount of the pay for such drills is fixed by the
provision, 37 USCA §114 (c), that "Under such regulations
as the head of the Department concerned may pi'escribe,
* * * officers, warrant officers, and enlisted personnel of
the National Guard of the United States * * * shall receive

compensation at the rate of one-thirtieth of the monthly
base pay including longevity pay, authorized for such per
sons when on active duty in the armed forces of the United
States, for each regular period of instruction, or period of
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appropriate duty, at which they shall have been engaged for
not less than two hours, including those performed on
Sundays and holidays * *
Comparison of the language in these sections with their

counterpart in the federal statutes years back discloses that
formerly the language provided for federal pay to members
of the national guard of a state as such. It was changed so
that now the language in said sections 143 and 154 clearly
authorizes federal pay only to enlisted men and officers of
the national guard of the United States. When paid pur
suant thereto such pay for attending drills and encamp
ments of the national guard of the state comes to them as
members of the national guard of the United States because
of their status as such.

Such pay is "from the United States," and comes to the
person receiving it because of his membership in the na
tional guard of the United States and as a member thereof.
The national guard of the United States is expressly in
cluded in the "Army of the United States" which clearly
constitutes a pai"t of the "armed forces" of the United
States. Such drill and encampment pay is thus received "as
a member" thereof, regardless of the fact that it may be
for service during inactive duty as such member. It is paid
to such person for service as a member of the national
guard of the United States in attending drills and encamp
ments which the federal statutes, and the regulations there
under, require of him as a part of his obligations as a mem
ber of the national guard of the United States. It is not paid
over to him as a gift, but as army pay. Therefore when the
United States makes such payment to him as and because
he is a member of the national guard of the United States
for attending drills, etc., which it requires of him, it is com
pensating him for his service as such member in so doing,
regardless of the fact that such drills or encampments are
conducted by the national guard of the state.

It is therefore our opinion that drill and encampment pay
which persons who are members of the national guard of
Wisconsin receive from the United States is squarely
within the language of sec. 71.01 (3) (d), Wis. Stats. 1947,
and is exempt from Wisconsin income t^.
HHP
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Taxation — Exemption — Well-drilling machine — Well-
drilling outfit mounted on a truck is not exempt under sec.
70.11 (35). Stats.

March 24, 1949.

Wisconsin Department op Taxation.

You ask our opinion as to whether a well-drilling machine
mounted upon a truck is exempt from personal property
tax under sec. 70.11 (35), Stats. The apparatus is operated
by a separate motor and there is no connection between

the motor which propels the truck and the equipment used
for well drilling and its motor.
In XX Op. Atty. Gen. 290 it was held that although the

truck itself upon which a sawing outfit or a feed-grinding
machine is mounted is exempt under sec. 70.11 (85), Stats.,
such sawing outfit or feed-grinding apparatus is not exempt
thereunder. Similarly, in XXIX Op. Atty. Gen. 17 it was
ruled that no substantial distinction exists between a con

crete mixer mounted upon a truck and a sawing outfit or
feed mill so mounted and that therefore the concrete mixer

is not exempt. It makes no difference that the apparatus or
outfit mounted upon a truck is a well-drilling rig rather
than a feed mill, sawing outfit or concrete mixer, for they
all fall in the same category as something that is mounted
on the truck not to serve the ends of transportation, but to
effect a manufacturing or productive objective.

It is therefore our opinion that the well-drilling machine
in question is not exempt under sec. 70.11 (35), Stats.,
although the truck itself is exempt thereunder.
HHP
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Conservation Commission—Fish and Game—Water Pol

lution—Section 29.29 (3), Stats., which makes it a criminal
offense to deposit deleterious substances in public waters
and sec. 29.05 (1), Stats., relating to its enforcement are
not superseded by and are not inconsistent with sec. 144.53
relating to the authority of the committee on water pol
lution.

March 28, 1949.

Ernest Swift, Director,
Conservation Department.

You call our attention to sec. 29.29 (3), Stats., which pro
hibits the depositing of deleterious substances in the waters
of the state and sec. 29.05 (1), Stats., which makes it the

duty of the state conservation commission and its deputies
to arrest any person detected in the actual violation, "or
whom such official has reasonable cause to believe guilty of
the violation of any of the provisions of this chapter, and
to take such person before any court in the county where
the offense was committed and make proper complaint." Our

attention is also directed to sec. 144.53 (1), Stats., which

provides that it shall be the duty of the committee on water
pollution to exercise general supervision over the ad
ministration and enforcement of all laws relating to the
pollution of the surface waters of the state.
We are asked whether the provisions of sec. 144.53 super

sede the provisions of sees. 29.29 (3) and 29.05 (1) insofar
as the enforcement of sec. 29.29 (3) is concerned.

We do not consider that there is any conflict or incon
sistency involved here. Conflicts between statutes by im
plication or otherwise must be avoided if reasonably pos
sible, provided the statutes may be otherwise reasonably
construed. State v. Thomas, 150 Wis. 190; State v. Hack-
barth, 228 Wis. 108.

Statutes may overlap without being in conflict and not
infrequently alternative procedures are set up for accom
plishing the same end result. Section 29.29 (3) in its pres

ent form came into the statutes by ch. 668, Laws of 1917,
although there were provisions prohibiting the throwing
of mill wastes into waters at a much earlier date. For in-
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stance, ch. 314, Laws 1880, was an act to prevent the manu
facturers of lumber, lath or shingles from throwing slabs,
edging, trimmings of lumber or shingles, or sawdust into
the Wisconsin river or any of its tributaries, excepting the
Pine river in Richland county, and the Kickapoo river. This
became sec. 4570c of the Ann. Stats, of 1889 and remained

in the statutes until sec. 29.29 (3) was created by ch. 668,
Laws 1917. Chapter 134, Laws 1881, prohibited the carry
ing or throwing into or depositing of any sawdust, shavings,
edgings or other mill wastes into any lake or bay of this
state connected with the great chain of lakes, navigable
for vessels or steamers. This became sec. 4570a of the

Ann. Stats, of 1889 and likewise continued until sec. 29.29

(3) was created.
Section 29.29 (3) is a much broader statute than either

of the foregoing provisions and reads:

"No person shall cast, deposit, or throw overboard from
any boat, vessel or other craft into any waters within the
jurisdiction of the state, or deposit or leave upon the ice
thereof until it melts, any fish offal; or throw or deposit,
or permit to be thrown or deposited, into any waters within
the jurisdiction of the state any lime, tanbark, ship ballast,
stone, sand, slabs, decayed wood, sawdust, sawmill refuse,
planing mill shavings, or any acids or chemicals or waste
or refuse arising from the manufacture of any article of
commerce, or any other substance deleterious to fish life
other than authorized drainage and sewage from munic
ipalities."

Sections 144.51 to 144.57 inclusive were created by ch.
264, Laws 1927, and it might also be mentioned here that
the 1919 legislature had in the meantime greatly expanded
the powers of the state board of health with reference to

water pollution by ch. 447 which created substantially what
are now sees. 144.01 to 144.12 inclusive.

Apparently sec. 29.29 (3) which is a penal statute has
had very limited, if any, application in actual practice. We

will not here attempt to analyze the reasons for this, but
it must be assumed that sec. 29.29 (3) did not seem to
be the answer to the water pollution problem or the legis

lature would not have also placed it in the field of admin
istrative law by conferring such broad powers upon the
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state board of health and the committee on water pollution
as eh. 144 provides.

The practice under ch. 144 has been for the state board
of health acting separately or jointly with the committee
on water pollution to issue orders requiring submission of
plans for installation of treatment plants and for construc
tion pursuant to such plans where the pollution problem
is one primarily related to public health. If on the other
hand the problem does not involve public health but is
confined to industrial pollution, impairing the usefulness
of the waters in question for recreational and fishing pur
poses, the committee on water pollution acts separately. If
both industrial pollution and public health are involved, the
practice has been to issue joint orders under sec. 144.565.
Such orders are subject to review before the adminis

trative agency and to judicial review under ch. 227. The
above agencies are equipped with the technical staff for
making necessary investigations and for suggesting the
proper type of treatment facilities to meet specific prob
lems in the handling of domestic sewage and industrial
wastes. Upwards of 50 orders of these agencies, acting
either separately or jointly, are outstanding at the pres
ent time and in the great majority of instances the munic
ipalities or industries involved cooperate with the agencies
by complying with the orders issued without seeking ad
ministrative or judicial review and without forcing the
state to commence actions for securing compliance with
the orders.

Despite this activity there are no doubt situations which
can be handled more adequately by criminal prosecution
under sec. 29.29 (3) such as the isolated case of an indi
vidual who conceives the mistaken notion that the simplest
way to dispose of some noxious matter in his possession is

to haul it to the nearest watercourse. In such a case there

would be little point in having an extensive stream survey
made by the technical staff of the state board of health or
committee on water pollution or to require the submis
sion of plans for a disposal system, especially where the
violator is not engaged in a business where additional
wastes will be produced. He might never have occasion to

violate the law again and there would be no point, for in-
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stance, in seeking an injunction. However, he should be
punished for the wrong he has done, if for no other rea
son, for the purpose of deterring others from committing
similar violations. Doubtless other illustrations for using
sec. 29.29 (3) could be suggested, but sufficient has been
said to demonstrate that there are some situations which
can be handled more appropriately under sec. 29.29 (3)
and there are others where administrative orders under
ch. 144 are indicated.

Section 144.53 (5) authorizes the committee on water
pollution to issue special orders directing particular own
ers to secure such operating results toward the control of
pollution of the surface waters as the committee may pre
scribe within a specified time. The word "owner," at least
as used in the earlier part of ch. 144, means the state,

county, township, city, village, corporation, firm, company,
institution or individual owning or operating any water
supply, sewerage or water system or sewage or refuse dis
posal plant, and the word "refuse" is defined to include
all matters produced from industrial or community life,
subject to decomposition and not defined as sewage. Sec.
144.01. This terminology and the procedure outlined in
sec. 144.53 (5) would impliedly cover the situation which
exists where there is a more or less continuing disposal
problem as distinguished from that of an isolated but not
continuing act of pollution such as we have mentioned
above as falling within the provisions of sec. 29.29 (3),
even though sec. 29.29 (3) is technically broad enough to
cover continuing pollution as well as an isolated instance.

There are many statutory provisions whereby it is pos
sible to proceed either criminally or civilly upon the same
set of facts, e.g., a person practicing a profession without
a license may be proceeded against by injunction or quo
warranto even though the statute provides a criminal pen

alty for the illegal practice. (See 1945 Wisconsin Law Re
view 163-180 for discussion.) Also it has been held that
a public nuisance may be abated by equitable action
whether or not the act constituting the nuisance is declared
a nuisance by statute and even though such act also con
stitutes a crime. State ex rel. Cotvie v. La Crosse Theaters

Co., 232 Wis. 153,
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Attention is called to the fact that under sec. 144.52 (1)
it is provided that one of the five members of the commit
tee on water pollution shall be a conservation commissioner
or an employe designated by the conservation commission.
The present chairman of the committee on water pollution
is an employe of the conservation commission. This gives
the conservation commission a voice in determining the
policies of the committee on water pollution and in deciding
whether a particular situation can be more appropriately
handled by the committee on water pollution acting under
sec. 144.53 or whether it is a matter of the type which
might better be referred to the local district attorney for
prosecution under sec. 29.29 (3). It is immaterial who
makes the complaint to the district attorney although sec.
29.05 (1) clearly authorizes the conservation commission
and its deputies to make the arrest either with or without
warrant. Any citizen or agency, however, would be justified
in calling the violation to the attention of the district at
torney and in asking that prosecution be instituted. There

are many statutes which make it the duty of an officer,
board, or agency to enforce the provisions of a particular
chapter or section of the statutes. In the case of a criminal
statute, however, the actual enforcement must rest with
the district attorney and the courts based upon the inves
tigation and complaint of the officer or agency directed to
enforce the statute or upon the complaint of a private
citizen.

You are therefore advised that sec. 29.29 (3) has not
been superseded by and is not in conflict with sec. 144.53.
Rather, each complements the other, the use of the one or

the other being dictated by a consideration of what "ap
pears to be the more effective solution of the particular
situation.

WHR
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Counties—Schools and School Districts—Elections—

County Superintendent of Schools—A voter may vote for
a person who, by failure to comply with sec. 6.23 (5), Stats.,
did not succeed in having his name placed on the ballot as

candidate for office of county superintendent of schools, by
writing his name on the ballot in the proper place as pro

vided by sec. 6.42 (4) or in lieu of writing, by pasting a
sticker bearing such person's name on the appropriate place
on said ballot. Except as specifically provided otherwise by
statute, elections for the office of county superintendent of
schools, as well as certain other offices, are noticed, held,
conducted and the results canvassed and returned in the

same manner as in case of general elections. Sec. 8.05, Stats.
If such person receives the highest number of votes cast

on April 5, 1949, or if sec. 8.06 as created by ch. 15, Laws
1949, applies, the highest number of votes cast on May 3,
1949, he would be elected to and would take office upon tak
ing and completing the necessary steps to qualify as pro
vided by law, assuming at time of taking office he meets
the qualifications prescribed by sec. 39.01 (2) and any
other necessary requirement.
The requirements of sec. 6.23 (5) must be complied with

by a candidate before his name can be placed upon the
ballot as candidate for the office of county superintendent
of schools. Compliance with said subsection is not a condi
tion to eligibility to the office.

March 28, 1949.

Kenneth L. Swanson,

District Attorney,

Ellsworth, Wisconsin.

You advise that the name of a candidate for the office of

county superintendent of schools was not placed on the
ballot for the coming spring election to be held on April 5,
1949, because of failure to comply with sec. 6.23 (5), Stats.
The question which is now presented is as follows: Assum
ing that such person makes a successful sticker campaign
and receives a plurality of the votes and is in fact qualified
for the position, can such candidate succeed to the position
of county superintendent of schools?
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You indicate that you have concluded this question should
be answered in the affirmative and we agree subject to the
qualifications hereinafter mentioned.
A voter may vote for a person whose name does not ap

pear on the ballot by writing his name on the ballot in the

proper place. Sec. 6.42 (4), Stats. In lieu of writing, the
voter may paste a sticker bearing such person's name on

the proper place on said ballot to signify his intent. State
ex rel. Tank v. Anderson, 191 Wis. 538; Petition of Leuch,
244 Wis. 305; XXIII Op. Atty. Gen. 640.

Except as specifically provided otherwise by statute, elec
tions for the office of county superintendent of schools as
well as certain other offices are noticed, held, conducted
and the results canvassed and returned in the same manner

as in case of general elections. Sec. 8.05, Stats.
If such person receives the highest number of votes cast

on April 5, 1949, or if sec. 8.06, as created by ch. 15, Laws
1949, applies to your situation, the highest number of votes
cast on May 3, 1949, he would be elected to the office of
county superintendent of schools and would take office upon
taking and completing the necessary steps to qualify as pro
vided by law, assuming of course that at time of taking
office he can meet the qualifications prescribed by sec. 39.01
(2) and any other necessary requirement. Sec. 8.05; XXIV

Op. Atty. Gen. 346. The requirements of sec. 6.23 (5) must
be complied with by a candidate before his name can be
placed upon the ballot as a candidate for office of county
superintendent of schools. XVI Op. Atty. Gen. 126; IV Op.
Atty. Gen. 228. However, compliance with this section is
not a condition to eligibility for the office. See opinion of
this office dated March 11, 1949, to the district attorney
for Waupaca county, page 99 of this volume.
WET
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Appropriations and Expenditures—Normal School Re
gents—State Auditor—Board of normal school regents re
volving fund receipts under sec. 20.38 (14), Stats., are re

quired to be deposited in the state general fund. This sec
tion, as well as sees. 37.03 and 14.68 (1), requires that
moneys received by the board or its officers or employes on
behalf of the state are to be so deposited and any irregu

larities with respect thereto should be included in the state
auditor's report under sec. 15.22 (2).

March 80, 1949.

J. Jay Keliher,

State Auditor.

You state that an audit of the financial records of the

board of regents of normal schools pursuant to sec. 15.22
(2), Stats., covering the fiscal year July 1, 1947, to June
30, 1948, discloses that certain moneys are collected by each

of the nine state teachers colleges and are deposited in
local bank accounts. Payments therefrom on account of

claims incurred are approved by the college administration.
In one instance the purchase of a school bus costing $10,500

was financed from moneys retained by a college. Among
other things these receipts consist of income from athletics,
gymnasium and hall rentals, laboratory, breakage and towel
fees, income from health and medical services, social func

tions, forensics and dramatics, college publications, music,
etc.

You ask if such fees and other types of income are prop
erly retained by the colleges or whether they are payable
to the state treasurer under the provisions of sees. 20.38
and 37.03, Stats., and if there are any instances of illegal
or improper expenditures, the same should be reported by
the state auditor under sec. 15.22 (2), Stats.

Section 20.38 (14) provides that there is appropriated
from the general fund to the board of normal school
regents:

"All money received by each and every person as fees,
tuition, thesis deposits and as deposits for payment for
breakage, consumption, use and wear of canoe lockers,
textbooks, laboratory and gymnasium equipment, appar-
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atus, laundry and supplies, and for military suits, and other
moneys unless otherwise specifically appropriated, shall be
paid within one week after receipt into the general fund,
and are appropriated therefrom as a revolving appropria
tion for the purchase, care, use and repairs of such lockers,
textbooks, equipment, apparatus, laundry, supplies and
suits, or other teachers' college purposes as determined by
the board of regents of normal schools, except for new con
struction or the purchase of land. Forfeited or lapsed de
posits may be transferred by the regents to other appropri
ations made by section 20.38, except that all receipts from
veterans' tuition that may accrue under the operation of
Public Laws No. 16 and 346 of the federal statutes shall
not be appropriated to the colleges but shall be paid into
the general fund of the state."

Section 37.03 relating to the board of regents of normal
schools, provides:

"The officers of the board shall be a president, vice presi
dent and secretary; they shall severally hold their offices for
the term of one year, and until their successors are elected,
and shall perform the duties incident to their several
offices, and such as are prescribed by the board. The state
treasurer shall be, ex officio the treasurer of the board, but
the board may appoint suitable persons to receive any
tuition fees or other moneys that may be due from any
student or other person, and pay the same to the treasurer."

Also sec. 14.68 (1), provides:

"Unless otherwise provided by law, all moneys collected
or received by each and every officer, board, commission,
society, or association for or in behalf of the state, or which
is required by law to be turned into the state treasury,
shall be deposited in or transmitted to the state treasury
at least once a week and also whenever required by the
governor, and shall be accompanied by a s'^atement in such
form as the treasurer may prescribe showing the amount of
such collection, and from whom and for what purpose or
on what account the same was received. All moneys paid
into the treasury shall be credited to the general fund un
less otherwise specifically provided by law."

It is obvious from reading the foregoing provisions that
the practice of depositing the funds in question in local
banks for checking out as needed does not conform to the
requirements of the law even though the expenditures made
are for the purposes specified in the appropriation statutes.
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The appropriation made by sec. 20.38 (14) is "from the
general fund." Under the facts as you have stated them,
the moneys in question never reach the general fund and
no controls prior to expenditure can be exercised by any
state auditing authority.

Moreover, it is clear that all of the moneys collected by
the state teachers colleges in their official capacity are pay
able under one of the three statutes above quoted. Section
20.38 (14) covers a number of specific items "and other
moneys unless otherwise specifically appropriated." Section
37.03 mentions "any tuition fees or other moneys that may
be due from any student or other person." Both of the fore
going sections relate specifically to the teachers colleges,
and if these are not sufficient there is the general catch-all
provision in sec. 14.68 (1) to cover all receipts in behalf
of the state "unless otherwise provided by law."

It may be that there are student organization funds of
one sort or another that are not covered by the foregoing
statutes. However, if these funds belong to various student
organizations, societies or individual students, they should
not be intermingled with funds required to be paid by stu
dents generally such as tuition fees, student laboratory
fees, book rents, fees for special departments or incidental
fees covering special costs, all of which the regents are au
thorized to impose under sec. 37.11 (8), Stats., or the ad
ditional revolving fund items like thesis deposits, breakage,
canoe locker charges, textbook charges, laboratory and
gymnasium equipment fees, apparatus charges, fees for
laundry and supplies and military suits, etc., mentioned in
sec. 20.38 (14), Stats.

Attention is called to the fact that gifts and federal aids
received by the teachers colleges are required to be de
posited in the general fund. Section 20.38 (7) appropriates
from the general fund to the board of normal school re
gents :

"As a revolving appropriation, all gifts, grants, bequests
and devises from individuals, partnerships, associations, or
corporations and all subventions from the United States,
for or in behalf of the state teachers' colleges or any de
partment thereof or any purpose connected therewith, to
carry out the purposes of such gifts, grants, bequests, de-
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vises and subventions in ticcordance with the conditions
under which made."

See also sec. 37.07 which provides that in the case of a do
nation no warrant shall be issued for any part thereof until
the sums donated and subscribed shall have been paid into
the state treasury.

Section 20.38 (12), paragraph (a), makes a revolving
appropriation of all moneys received for or on account of
any dormitory, commons, dining hall, cafeteria, stationery
stand or model farm. Paragraph (b) authorizes the estab

lishment of a $500 contingent fund out of the balances in
cafeteria and dining hall revolving funds to be used for the
payment of cash in advance and which are incident to the

operation of the cafeterias and dining halls. Expenditures
could, of course, be made directly from this account with
out pre-auditing and a voucher from the state treasurer.
However, replenishing this fund with money from the cafe

teria and dining hall revolving funds required to be de
posited with the state treasurer would necessitate the is
suance of a state voucher.

It may be that the foregoing discussion is not sufficiently
comprehensive to cover every specific receipt that might
conceivably be imagined but if the money belongs to the
state there is no exception to the statutory requirements
that it must be deposited in the state treasury, and if the
money does not belong to the state but belongs to private
student organizations, clubs, societies or individuals, there
is no excuse for mingling the same with state funds in the
same bank account.

Section 37.08 (1) provides for the annual examination
of the accounts of the board of regents of normal schools
pursuant to ch. 15, Stats., and charging the costs thereof
to the proper appropriation for the board of normal school
regents.

Section 15,22 (2) to which you refer requires the state
auditor to file with the governor, the department of budget
and accounts, the legislative reference library, and the de
partment audited, a detailed report of the audit, including
recommendations for improvement and efficiency and spe
cific instances, if any, of illegal or improper expenditures.
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We understand that in the past it has been customary
in the auditor's reports to call attention in some form or
another to the irregularities discussed above and this would
appear to be in line with the requirements of sec. 15.22 (2).
WHR

Motor Vehicle Department—Automobiles and Motor Ve
hicles—Accident Reports—^Reports made in compliance
with sec. 85.141 (6), Stats., are for the confidential use of
the motor vehicle department under sec. 85.141 (10), and
the state highway commission may not be permitted to in
spect such reports for any purpose.

March 31, 1949.

B. L. Marcus, Commissioner,
Motor Vehicle Department.

You request my opinion upon the question of whether
you may permit the state highway department to have ac
cess to information from your files contained in the form
of accident reports required of motor vehicle operators and
others by sec. 85.141 (6) (a), (ag), (am). Stats. The state
highway commission desires to use information from said
repoi-ts in connection with conducting engineerin;g and
traffic investigations pursuant to sec. 85.40 (3) (a).
The statute requiring the reports to be made is as fol

lows:

"85.141 * * *
He He

"(6) Duty to Report Accidents, (a) The driver of a
vehicle involved in an accident resulting in injury to or
death of any person or total property damage to an appar
ent extent of $50 or more shall, as soon as reasonably pos
sible, report such accident to the local authorities and with
in 10 days after such accident, forward a written report of
such accident to the state motor vehicle department.
"(ag) Whenever the driver of a vehicle is physically in

capable of making a required accident report and there
was another occupant in the vehicle at the time of the ac
cident capable of making a report, such occupant shall make
or cause to be made said report.
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"(am) If there is no other occupant of the vehicle, or
such occupant is physically or mentally incapable of mak
ing such report, the owner of the motor vehicle involved
in such accident, shall, as soon as he learns of the accident,
forward such report.

Subsection (10) of sec. 85.141 provides as follows:

"(10) Accident Reports Confidential. All required
written accident reports including those required by county
and municipal authorities and reports supplemental thereto
shall be without prejudice to the individual so reporting
and shall be for the confidential use of such department or
authority except that the department or authority may dis
close the identity of a person involved in an accident when
such identity is not otherwise known or when such person
denies his presence at such accident. No such report shall
be used as evidence in any trial, civil or criminal, arising
out of an accident, except that the department shall fur
nish upon demand of any person who has, or claims to
have, made such a report or, upon demand of any court,
a certificate showing that a specified accident report has
or has not been made to the department solely to prove a
compliance or a failure to comply with the requirement that
such a report be made to the department."

Subsection (11) discloses one of the purposes for which
the report is required. It provides as follows:

"(11) To Tabulate and Analyze Accident Reports.
The department shall tabulate and may analyze all accident
reports and shall publish annually or at more frequent in
tervals statistical information based thereon as to the num
ber and circumstances of traffic accidents."

It was stated in XXIX Op. Atty. Gen. 347 at wages 347-
848, as follows:

"From the report of the Wisconsin legislative interim
traffic committee submitted to the legislature in 1931 and
the hearings of that committee, the probable purpose of
compulsory accident reports is to obtain an accurate col
lection of facts upon which to base future traffic safety
legislation (e. g.. Report of the Wisconsin Legislative In
terim Traffic Committee, pp. 5 and 13 and Hearings, pp.
59, 152). Reading sec. 85.141 in the light of this expression
of legislative purpose, one concludes that sec. 85.141 (10),
providing that all required reports be kept confidential,
was intended to encourage frank and accurate statements



140 Opinions of the Attorney General

of the facts suiTounding the accident by removing the
temptation of certain persons involved to color the facts
in their favor."

Section 85.10 defines various terms used in sees. 85.10

to 85.86. It accordingly applies to words used in sec. 85.141
(10) with which we are concerned. The word "department"
as defined in subsec. (42) means "the motor vehicle depart
ment of this state acting directly or through its duly author
ized officer or agents." The subsection in question makes
no exception in favor of the state highway commission or
any other department of state government as to the con
fidential character of the report. The statute is clear and
unambiguous. It conveys a definite and clear impression
when applied to the subject regulated. Under such cir
cumstances resort may not be made to rules of interpre
tation. While it is true that the purpose for which the state
highway commission desires to inspect these reports re
lates to highway safety, and in a sense is similar to one
of the purposes for which the motor vehicle department
is authorized to use the reports, such purpose cannot be
deemed to justify an exception in view of the clear language
of the statute. If such exception were permitted in favor
of the state highway commission, it would be tantamount

to inserting words which are not contained in the statute.
You are therefore advised that you may not permit the

state highway commission to inspect such reports under
any circumstances.
SGH
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Criminal Law—Public Officers—Malfeasance—Towns—
Board Member—The members of the town board are pro
hibited by sec, 348.28, Stats., from working as employes
of telephone utility owned by town.

^  , April 1, 1949.

Larry D. Gilbertson,
District Attorney,

Black River Falls, Wisconsin.

You inquire whether members of a town board may law
fully draw wages for labor on the lines of a telephone com
pany owned by the town.

Under the facts in your particular case, it appears that
the town at its annual meeting in 1944 adopted a resolu
tion which provided for the acquisition of the telephone
company, requested a transfer of outstanding stock to the
town and stated that, subject to the approval of the pub
lic service commission "all up-keep of all telephone lines
and other repairs is to be under the supervision of the
town board of the town." Under date of January 15, 1946
the public service commission entered an order authoriz
ing the telephone company to discontinue business and con
tinuing, "That this order become effective when the tele
phone property of the * * * Telephone Company is ac
quired by the Town * * * and the latter becomes a tele
phone public utility."
The facts submitted further indicate that the stock of

the telephone company was in fact transferred to the town,
that the telephone company has never been dissolved and
has filed its annual report for the year 1948 as an active
corporation, and that apparently no formal bill of sale or
other conveyance of the telephone property to the town
has ever been executed. Finally, no action has ever been
taken under the permissive statute, sec. 66.068, Stats. 1947,
to set up a separate board of commissioners to take charge
of and administer the telephone utility.

It would appear that the town has authority under sec.
197.01 (2), Stats., to acquire and operate a telephone
utility.
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Under the foregoing facts, in my opinion, supervision
of the telephone utility is vested, by virtue of the original
resolution of the town meeting, in the town board and
hence members of the town board cannot contract with
themselves as individuals to render services to the telephone
company in return for wages. This situation is fully cov
ered by the rule laid down in State v. Bennett, 213 Wis. 456,
463, that sec. 348.28 applies to an official as to contracts
"made by, to or with him in his official capacity or employ
ment, or in any public or official service."

It is well established that sec. 348.28 applies to contracts.
for services. Henry v. Dolen, 186 Wis. 662; XXIV Op. Atty.
Gen. 519, and opinions therein cited. In a fairly recent
opinion, XXVIII Op. Atty. Gen. 522, it was stated that a
member of the county board could not be employed as a
county highway employe.

It is also established in this state that one cannot escape

personal criminal liability through use of the corporate
fiction. Milbratk v. State, 138 Wis. 354. Therefore, the fact
that the town board has, apparently without any proper
authority, continued in existence the corporate entity of
the telephone company would not militate against the fore
going conclusions.

Finally, in analogous cases, this office has stated that a
member of a municipal utility commission, created pur
suant to sec. 66.06 (10), Stats. 1937, (which provision is
now numbered sec. 66.068) may not be employed as a man
ager of that utility in either a pernjanent or temporary
capacity, XXVIII Op. Atty. Gen. 44, and further that town
sanitary district commissioners may not employ themselves
to work for the district, XXXV Op. Atty. Gen. 158. These
latter opinions are based upon the common law rule as to
incompatibility of positions and not on sec. 348.28, and
would appear to indicate that the employment of town board
members on a telephone utility owned by the town is im
proper, even in the absence of the statute.
In my opinion, employment of town board members un

der the conditions described above is a violation of sec.
348.28 Stats., and is also contrary to the common law.
RGT
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Motor Vehicle Department—Automobiles and Motor Ve
hicles—License Plates—Soldiers, Sailors and Marines—
Under sec. 85.01 (6), Stats., motor vehicle commissioner
has discretionary power to issue to disabled veterans auto
mobile license plates distinguishable from the standard
plates issued to the general public, provided they contain
the minimum information required by said subsection.

April 4, 1949.

B. L. Marcus, Commissioner,
Motor Vehicle Department.

You state that there is a demand from disabled veterans

who operate automobiles and who in some instances have
their cars specially equipped for operation to meet the re
quirements of their disabilities, for special license plates
which would distinguish their cars from those of persons
who are not physically handicapped. You advise that there
are probably 800 such cars owned and operated by disabled
veterans which were obtained through federal government

aid. It is suggested that the plate would identify such in
dividuals as disabled veterans and encourage the assistance

of passers-by in the event of a breakdown on the highway
or the occurrence of any other circumstance or emergency
which might require assistance to the driver.

You request my opinion as to whether you have author
ity under the law to furnish such a plate which would be

distinguished from the standard plate issued to automo

bile owners in general in such manner as you deem advis
able.

Section 85.01 (6) provides as follows:

"(6) Number Plates, (a) The motor vehicle depart
ment shall devise, secure, issue and deliver prepaid to each
owner of any motor vehicle registered in accordance with
the provisions of this section except motor cycles, two offi
cial number plates, and to the owner of any trailer or semi
trailer registered in accordance with the provisions of this
section, one official number plate. The name: 'Wisconsin'
or 'Wis.' and the registration year for which the license is
issued shall be indicated thereon and the words 'America's
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Dairyland' shall in addition be indicated on all official num
ber plates on automobiles."

Paragraph (b) of said subsection prescribes the type of
plate to be issued for trucks and busses and requires them
to be lettered in a given manner, said lettering having re
lationship to the gross weight of the vehicles subject to
license.

Subsection (7) prescribes the form of license plate for
so-called motor driven cycles. In the latter section the re
quirement is for "an official number plate of standa/rd size
and design"
The discretion and responsibility for the form, size,

color, composition of plates and type of numbering you

adopt rests with your department, under the statute. The
only affirmative requirement is that the name "Wisconsin,"

or the abbreviation "Wis." and the slogan "America's
Dairyland" shall appear on all official license plates. As
pointed out above, the only place where we find a require
ment that the official number plate for any given type of
vehicle shall be of "standard size and design" is the sub
section relating to motor driven cycle numbers.
The basic purpose of the number plate is for identifica

tion of the vehicle to which it is affixed as an aid to the

enforcement of any and all laws concerned with owner
ship, use and operation of motor vehicles upon the public
highways of this state as well as all crimes in which a
motor vehicle may be used.
Assuming that the plates which you propose to distin

guish from the general plate in use contain the prescribed
words or abbreviations, and assuming that the licenses is
sued for trucks and busses contain the lettering prescribed
by the above mentioned statute, I am of the opinion that
you may, within your discretion, issue a distinguishing
plate for use by disabled veterans. Because of the require
ment of uniformity in size and design for licenses for motor
driven cycles, I do not believe you have authority to issue
a distinguishing plate for such type of vehicle.
You are required, of course, to obey the statutory direc

tion as to what minimum information the legislature has
said the license plates must convey, but beyond compliance
with such affirmative minimum requirements, the matter of
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size, color, composition and form is left to your discretion
as an administrative detail. As a matter of policy, uniform
ity would seem to be desirable. The tendency toward vari
ations in color and design of license plates might in some
instances lead to confusion and defeat of the purpose for
which they are intended. Granting of special plates to one
group without reference to substantial factors, such as

highway safety (which seems to be present in the case
of the disabled veterans) might well result in application
by other groups for distinguishing plates. These are mat
ters of policy rather than of law and are pointed out
merely to indicate the considerations upon which you may
validly base your disposition of such a request, notwith
standing the fact that you have the authority to do what
is asked in any event.
SGH

Public Assistance—Soldiers, Sailors and Marines—Coun
ties—County aid for needy veterans administered by the
veterans' service commission under sec. 45.10, Stats., is
available to all veterans living in the county, and the county
is not entitled to reimbursement under ch. 49.
Aid for veterans provided by sec. 45.20, Stats., is ad

ministered by normal county relief agencies and the county
may obtain reimbursement under ch. 49.

April 4, 1949.
Department of Veterans Affairs.

You have asked us several questions concerning the op
eration and effect of sees. 45.10 and 45.20 relating to vet
erans' relief, as to the duties of the county veterans' serv
ice commission in regard thereto, and as to their relation
to the reimbursement provisions of ch. 49. We will first
discuss the general pattern established by the two statutes
and then answer your specific questions in detail.
The sections under consideration read:

"45.10 (1) Every county board shall annually levy, in
addition to all other taxes, a tax sufficient to carry out tho
purposes of this section, such tax to be levied and collected
as other county taxes for the purpose of providing aid to
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needy soldiers, sailors or marines, who performed honor
able military or naval service for the United States in time
of war, the needy wives, widows, minor and dependent
children of such deceased soldiers, sailors and marines, and
the needy parents of such soldiers, sailors or marines en
titled to aid under sections 45.10 to 45.19."

"45.20 Temporary aid shall be given, granted, furnished
and provided, according to the provisions of chapter 49,
to and for any honorably discharged indigent soldier, sailor,
or marine of any war of the United States and the indigent
wife, widow or minor child of any such, without requiring
the removal of any such person to any county home, but
such temporary aid shall not continue longer than three
months at any one time or in any one year unless the au
thorities charged with the relief of the poor shall deter
mine otherwise."

These statutes establish two separate and distinct sys
tems under which needy veterans may obtain assistance.
The first system, under sees. 45.10—45.19, is under the
jurisdiction of the county veterans' service commission. It
would appear that aid under this system is available to all
persons of the classes mentioned residing in the county.
Prior to 1945, sec. 45.11 expressly provided that assistance
under sec. 45.10 was to be made available for all "resident
indigent persons" of the classes mentioned in the county.
Chapter 550, Laws 1945, which created the county veterans'
service commission as a successor to the old soldiers' re
lief commission, generally overhauled these sections of the
statute and omitted the express statement that assistance
thereunder was available to all residents. However, since

there is nothing in ch. 550 to show an intent to change the
pre-existing procedure, and since there is added no require
ment of legal settlement, nor any provision for charging
over responsibility on the county of legal settlement, on
the state, oi- on relatives, we can only conclude that liabil
ity remains where it falls, on the county of residence.
The second method of obtaining relief, under sec. 45.20,

is now simply an adjunct of the genera) relief provisions
in ch. 49. It is not administered by the county veterans'
service commission, but by the regular relief agency of
the particular county. As pointed out in XXXVII Op. Atty.
Gen. 384, this statute was originally adopted at a time when
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the poorhouse and the poor farms were the customary
method of administering general relief, and the statute was
intended to spare the indigent soldier or sailor from the
indignity of going to the county home; that is its sole
present effect. Aid given under this section is identical with
any other aid given under ch. 49. The liability for such
aid in the first instance is upon the municipality or county
where the veteran is living, sees. 49.02 (1) and 49.03 (1)
(a), and may be recovered in proper cases from the state,
the county of legal settlement, the appropriate relatives,
and from the person assisted or his estate.
In view of the foregoing, your specific questions are

answered in accordance with your order and numbering
as follows:

1. a. Money raised under sec. 45.10 is to be used for all
veterans residing in the county.

b. It is permissible to give aid under this section to a
veteran who has no legal settlement.

2. a. Temporary aid under sec. 45.20 is true temporary
relief furnished in accordance with the provision of ch. 49.

b. It is not necessary for the veteran to have a legal set
tlement in the county in order to obtain such relief.

3. The veterans' service commission does not have any
right to make a claim for reimbursement for care for state
dependents under sec. 49.04. Such section applies only to
aid furnished by the normal county relief agencies, XXI
Op. Atty. Gen. 522.
4. The veterans' service commission cannot claim reim

bursement from relatives.
5. Legal settlement for veterans, as well as all other per

sons receiving assistance under ch. 49, is defined in sec.
49.10, Stats.

a. The answer to this question is the same as to question
1. Veterans need not have legal settlement to obtain as
sistance from the veterans' service commission.

b. The veterans' service commission cannot claim reim
bursement for aid under sec. 45.10 et seq. from the county
of legal settlement.
RGT
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Conservation Commission—Potvers—Fish and Game—
Deer Hunting—Conservation commission does not have
present statutory power to order controlled deer hunting on
state owned forest lands.

April 4, 1949.
ERNEST Swift, Director,

Conseimation Department.

You state that it is deemed desirable to reduce the deer
herd on state forests in order to protect forest reproduc
tion from deer damage and to restore and maintain a bal
ance between the wild animals and the available food
supply.

You inquire whether the conservation commission has
the present statutory power to accomplish such reduction
by establishing on such lands as are owned by the state
a season for controlled hunts for deer in which the num
ber of hunters in each area is limited and restricted.
In my opinion the present statutes are inadequate to

confer such power upon the commission.
Our conclusion is based upon a consideration of the fol

lowing principles which govern the powers of the commis
sion:

The conservation commission has the present power to
open and close the season for hunting deer in any given
area of the state for the purpose of conserving the game
supply and assuring to the citizens of this state continued
opportunities for good hunting. Sec. 29.174, Stats. In the
reasonable exercise of this power, the commission may,
as it has continually done in the past, declare certain coun
ties or areas open for hunting at the same time as certain
other counties or areas are closed. It can specify the type
of weapon which may be used in hunting and authorize the
use of a particular weapon at a time and place when other
weapons are prohibited. It can specify the type of deer to
be taken in any given area and declare that such type shall
be different from that taken in other areas. Accordingly,
it seems clear that it has power to declare an open season
for deer which is restricted to state owned forest lands.
The commission has the power in the interests of for

est protection and good forest management to remove any
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factor which is injuring or destroying the reproduction of
that forest. This power is established by sec. 23.11, Stats.,
which provides in part:

"In addition to the powers and duties heretofore con
ferred and imposed upon said commission by this chapter
it is empowered and required to have and take the general
care, protection and supervision * * * of all state forests
* * * and said commission is granted such further powers
as may be necessary or convenient to enable it to exercise
the functions and perform the duties required of it by this
chapter and by other provisions of law. * *"

The commission's powers and duties in regard to protect
ing state forests and all other forests against damage by
fire are extensively set forth in the statutes, especially in
sees. 26.11 through 26.22. In our opinion the above quoted
provisions of sec. 23.11 are ample to confer upon the com
mission similar power to protect the state forests against

damage by deer or any other wild animal.
However, the commission under the present statutes has

no power whatsoever to restrict the sales of hunting li
censes. Every resident of this state may purchase a hunt
ing license as a matter of right under the provisions of
sec. 29.09, and once he has purchased that license he must
have an equal right with all other hunters to use that li
cense during any open season.
Even though there be an open season for hunting and

a person is duly qualified to hunt by possession of a hunt
ing license, any private land owner has a clear right to
close his lands to hunting by such licensee entirely or to
restrict hunting thereon to such persons as in his uncon
trolled discretion he shall select. It does not appear that
the state or the commission as agent for the state has quite
so broad powers. The state in its capacity as sovereign is,
in effect, in the nature of a trustee of all state assets
which must be administered equally for the benefit of all
the people. If selection of hunters on state owned lands is
permitted, it must be on some fair and equitable basis and

to carry out some proper public purpose. There is presently
no statute which would direct the commission as to the

manner in which such selection should be made or as to

the public purpose which would be carried out. We are in-
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formed that these objectives and powers are at least par
tially set forth in a bill presently pending before the legis
lature to give the commission power to provide by order
for controlled hunting.
Summarizing the foregoing, it would appear that if

through the commission's own employes it should undertake
to reduce the deer herd on state forest lands to the carry
ing capacity of that forest, it has presently complete power
to do so. On the other hand, if the commission attempts to

accomplish the same objective by establishing a limited
hunting season in such area, it is confronted by the fact

that there is no present statutory right to deny a hunting
license and the privileges thereof to any resident, and there
is no statutory direction as to the manner in which a lim
ited group of hunters might be selected to engage in such
hunt.

RGT

Schools and School Districts — Alteration — Counties —

County School Committee—Where a petition is filed with
county school committee to alter the boundaries of a spec

ified school district as provided in sec. 40.303 (4), steps to
alter the boundaries of the same district as provided in
sees. 40.66 or 40.68 may not be initiated until the county
school committee has disposed of the matter before it.

April 5, 1949.

John Gallahan,

State Superintendent of Public Instruction.

You submit the following question for an opinion: When
a county school committee has received a petition to take
action altering the boundaries of a specified school district
as provided in sec. 40.303 (4) and is engaged in the proce
dure of acting upon said petition, may steps be legally
initiated pursuant to the provisions of 40.66 or 40.68 of the
statutes, and orders drawn pertaining to substantially the
same area and altering the same district described in the
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petition prior to issuance of an order on said petition by
said county school committee?
The question presented is similar to that presented in

Oak Park School Dist. v. Callahan, 246 Wis. 144. In that
case the town board gave notice as provided in sec. 40.30,
Stats., on February 28, 1944, of a meeting to consider a
proposed alteration in the appellant school district, to be
held on March 8, 1944. It was proposed to add certain land
in an adjoining school district to the appellant school dis
trict. On March 3, 1944, the state superintendent of public
instruction, acting as provided in sec. 40.30 (1) of the stat
utes as then existing, entered an order dissolving said ap
pellant school district and annexed the land located therein
to the aforesaid adjoining district. The supreme court held
that at that time the town board and the state superin
tendent had concurrent jurisdiction to dissolve the par
ticular school district involved; that there was no authority
given by statute authorizing the state superintendent to act
after the town board had done so; and that when the town
board gave notice on February 28, 1944, "the machinery of
the law was placed in motion" and it followed that the state
superintendent had no authority subsequently to make an
order attaching the appellant school district to an adjoining
district and his order was void. The rationale of the above

decision seems to be that when, by following the procedure
established by statute, the question of altering boundaries
of a school district was brought before the town board which
had power to act with respect thereto, it in effect drew to
itself exclusive jurisdiction over the subject matter, which
it retained so long as said matter was pending before it and
thereby excluded the, state superintendent from exercising
any jurisdiction over the same subject matter.

The same reasoning applied to your present inquiry com

pels the conclusion that when a petition was filed with the
county school committee as provided in sec. 40.303 (4), ask
ing for alteration of the boundaries of the school district

mentioned, the matter was brought before the committee
in a manner provided by law and it thereby acquired juris
diction over said matter which it retains so long as it has
said matter before it and until disposed of, and any other
agency is thereby excluded from any power to take any
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action relating to the alteration of the boundaries of the
same school district until the county school committee has
disposed of the matter. We therefore answer your question
"No."

A county school committee is given a command by sec.

40.303 (4) to proceed with school district reorganizations
in cases other than when a petition is filed with it. Your in

quiry involves a situation where a petition is filed, and for
that reason we express no opinion as to the conclusion
which would be reached in a case other than that presented
by the facts here, as it would be unnecessary.
WET

Criminal Laiv—Lotteries—Pyramid Clubs — Scheme
known as "pyramid club" described in opinion is a lottery
in violation of sec. 348.01, Stats.

April 16, 1949.

Robert W. Arthur,

District Attorney,
Madison, Wisconsin.

Your request for an opinion dated April 13 with refer

ence to the legality of the so-called "pyramid clubs" has
been received and carefully considered. Your description of
the operation of these clubs, augmented by further infor
mation which we have obtained from you orally, indicates

that the operation of the scheme is about as follows:

A group of people meet by prearrangement at the home
of one of them who is known as the host. He has enlisted

two other people who are immediately below him in the
pyramid. They in turn have each enlisted two more and each
of them has recruited two more. The respective ranks of the
people thus enlisted who ai'e attending the party may be
designated by the following chart, in which the host is
designated by the letter A;
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Each of the eight people designated by the letter D in
the above diagram is required to pay the host a sum of
money, usually $1. They are the newest recruits. The people

designated A, B and C have already paid at previous
pyramid parties and are not required to pay again.
Each of the old members has a sheet of paper prepared

at the next previous pyramid party containing the names
of the persons in the first three ranks arranged in the order
in which they appear on the above chart, giving their
addresses and telephone numbers as well. On the reverse
side of this sheet is a list of names, addresses and telephone
numbers in rank from 1 to 8 as follows:

1. John Doe

2. Richard Roe

3. Mary Moe
4. Harry Hoe

5. Carol Coe

6. Robert Boe

7. Joseph Loe
8. Thomas Zoe

These persons have attained their respective ranks
through the past operations of the club.
At the party held at the home of the person designated A

on the front side of the sheet, new sets of papers are pre
pared. Each of the members designated B in the pyramid
on the front of the original sheet is placed at the top, or
A position, of his respective sheet, with his C's and D's

moved up to the respective B and C positions. Thus the

pyramid is split and two new pyramids are started. On the
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reverse side are written the names and addresses of the
persons appearing on the reverse side of the original paper,
omitting the name of No. 1 and moving each of the others
up one step. The name of the host at the pi-esent party is
inserted in the No. 8 position.
The persons designated B on the front of the original

sheet are then each required to hold a pyramid party the
next night or soon thereafter at which the persons under
them on their sheets will be invited and a new batch of D's

are to be enlisted by the C's. At those two parties each of
the new members must pay the host $1.
The host at the first party mentioned above is required

to deliver the $8 which he collected from the D's to the
person designated No. 5 on the hack of his sheet. No. 5 in
turn is required to deliver all of his or her collections to the
person designated No. 1. The No. 5 on each other sheet
which is involved in the same game does likewise. In theory,
No. 1 would receive $2,048. He then drops out of the game

with his winnings.
There may be variations of the scheme as described

above, but in substance they all operate in approximately

that manner.

This scheme is very clearly a lottery in violation of sec.
348.01, Stats., which provides as follows:

"Any person who shall set up or promote any lottery for
money, or shall dispose of any property of value, real or
personal, by way of a lottery, or who shall aid, either by
printing or writing, or shall in any way be concerned in
setting up, managing or drawing any such lottery, or who
shall, in any house, shop or building owned or occupied by
him or under his control, knowingly permit the setting up,
managing or drawing of any such lottery, or the sale of
any lottery ticket, share of a ticket or any other writing,
certificate, bill, token or any other device purporting or in
tended to entitle the holder, bearer or any other person to
any prize or interest or share of any prize to be drawn in a
lottery shall be punished by imprisonment in the county jail
not more than six months or by fine not exceeding one
hundred dollars."

The elements of a lottery are universally held to be con
sideration, chance and prize. State ex rel. Covne v. La Crosse
Theaters Co., (1939) 232 Wis. 153,158 (bank night); State
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ex rel. Trampe v. Mult&^er, (1940) 234 Wis. 50 (bingo) ;
34 Am. Jur. 646—Lottei'ies §2.
The $1 which each member pays to the host is of course

consideration. It is said that the host furnishes coffee and
doughnuts and apparently there is some notion that this
prevents the $1 from being a consideration for the mem
bers' participation but this idea is clearly erroneous.
Theater bank nights are lotteries notwithstanding that the
patrons pay only the regular admission charge. Many other
examples might be cited.
The money to be paid to the winner upon his achieving

the rank of No. 1 in the hierarchy set up on the reverse side
o^he sheets is very clearly a prize.
The only remaining question is as to whether the element

of chance is involved. Very clearly, it is. The player ven
tures his $1 expecting a very largo gain dependent upon a
number of unpredictable future contingencies over which
he has little or no control. Whether he gains anything de
pends upon the holding of ten series of "pyramid parties"
at which some thousands of additional members must be
recruited and pay to their respective hosts a like sum of $1.
Whether such persons will be recruited will depend upon
the individual efforts of a large number of persons who are
strangers to the player and over whose efforts and activities
he can exercise no control. It depends also upon whether
the supply of new recruits gives out before a sufficient num
ber of parties have been held to promote the player to the
No. 1 position on the reverse side of the sheets. (Sooner or
later this is bound to happen, since in order to keep the club
going indefinitely, within a relatively few steps in the
geometric progression the number of members would have
to exceed the population of the world.)
Both these elements are uncertain at the time the player

pays his money. While they undoubtedly are controlled by
factors then in existence, such as the number and energy
of the persons in the community who may be attracted by
such a project, still these factors cannot be estimated or
calculated by the player. Likewise in a throw of dice, the
forces resulting in the ultimate position in which each will
come to rest are absolutely fixed, yet no one can have suffi
cient knowledge of them to calculate the result, and accord-
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ingly dice games are universally held and regarded as
games of chance^he fundamental proposition has been suc
cinctly stated by Mr. Justice Holmes in Dillingham v. Mc
Laughlin, (1924) 264 U. S. 370, 373 as follows:

"What a man does not know and cannot find out is chance
as to him, and is recognized as chance by the law."

But in addition to the chance elements just mentioned,
which will be present if the scheme is operated in good faith
by all participants, there is the further fact that it is de
pendent upon the honesty of the hosts as well as of the
persons in the No. 5 positions on the reverse side of the
sheets. It is also dependent upon the honesty of the original
promoters, whose opportunity for fraud in the compilation
of the list on the reverse side of the sheet is obvious. How

ever, we do not need to consider these elements in determin
ing that "chance is involved."
The fundamental resemblance of this scheme to the "chain

letter" craze of a few years ago is apparent. It is of interest
to know that although no reported cases have been found,
we are informed that the chain letters were excluded from

the mails upon the theory that they constituted a lottery,
under 18 USCA §336, which provided in part that:

"No letter * * * concerning any lottery, gift enterprise or
similar scheme offering prizes dependent in whole or in part
upon lot or chance; * * and no check, draft, bill, money,
postal note, or money order, for the purchase * * * of any
share or chance in any such lottery, gift enterprise, or
scheme; * * * shall be deposited in or carried by the mails
of the United States, or be delivered by any postmaster or
letter carrier."

The statute also provided a criminal penalty for deposit
ing such matter in the mails. (This section has now been
revised and renumbered 18 USCA §1302.) We have received
this information from the United States district attorney
for the western district of Wisconsin.

WAP
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Criminal Law — Lotteries — Sales promotion scheme
whereby patron of store is given a ticket, stub of which is
deposited in container from which a prize drawing is held
is a lottery in violation of sec. 348.01, Stats.

April 21, 1949.

Joseph E. Tierney,
Deputy District Attorney,

Milwaukee, Wisconsin.

You have requested an opinion with reference to a sales
promotion scheme proposed by the Columbia Laboratories,
Inc., which they desire to conduct in a large department
store in Milwaukee. They describe the scheme as follows in
their letter to you:

"1. We supply to a department store, a number of con
test tickets (copy attached). These tickets are distributed
throughout the store, and are filled out by anyone entering
the store, and deposited in a milk container.
"2. At the end of a two week period, a child is chosen

(or a celebrity) who will pick out 67 tickets. These winners
will be given the following prizes.

"a. 1 Television Set
"b. 1 Movie Camera
"c. 20 Stereoscopes
"d. 20 gallons of Lady Borden Ice Cream
"e. 25 books (Elsie And The Looking Club)

"3. These promotions and contests have already run at
Burdine's Department Store in Miami, Florida, and Swern's
and Company in Trenton New Jersey (copy of ads at
tached)."

Although the foregoing statement does not say whether
a purchase is required to be made at the time the ticket is
obtained by the participant, the advertisements of the Tren
ton and Miami stores both contain the statement "Every
purchaser of Moo-Vee becomes a free member of the Elsie
Moo-Vee Fan Club." The Miami advertisement states that
there is "nothing to buy" as a condition of entering the
contest. The Trenton advertisement is not so explicit. How
ever, both of the advertisements leave the impression that
the entrant is expected to buy one of the cosmetic items
which the contest is intended to promote.
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Be that as it may, it is clear that so long as the tickets
must be obtained at the store, the element of consideration
is present and the scheme is clearly a lottery in violation
of sec. 348.01, Stats. In this respect the case is ruled by
State ex rel. Regez vs. Blumer, (1940) 236 Wis. 129.
WAP

Counties—Public Assistance—Poor Farms—Authority
of counties to own farms in connection with poorhouses,
now known as county homes for the relief and support of
dependent persons, was found prior to the enactment of
ch. 345, Laws 1919, in sees. 1518 and 1523, Stats., and
thereafter was and is found in sees. 49.14 and 46.17, Stats.
Under sec. 46.19, Stats., trustees of county institutions

may appoint one individual as superintendent for the county
poorhouse and farm and another as superintendent for the
county insane asylum, or may in their discretion appoint a
single person as superintendent of both institutions.
The trustees may not appoint the manager of the farm on

which the poorhouse is located. Sec. 46.19 (3), Stats., vests
the power to make such appointment in the superintendent
of the institution subject to approval of the trustees and
any other applicable provision of said subsection.

April 22, 1949.

Clarence G. Traeger,
District Attorney,

Horicon, Wisconsin.

You ask for our opinion on the following questions:
1. By what authority are counties privileged to own

farms commonly referred to as "poor farms"?
2. If such authority exists should the farms be super

vised by the superintendent of the county asylum or the
superintendent of the poorhouse, or may one superintendent
act for both institutions, or may another individual be ap
pointed superintendent to supervise the poor farms?
From 1849 at least down to the enactment of ch. 845,

Laws 1919, the statutes expressly authorized a county board
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to acquire a county poor farm. For instance, sec. 1523, Rev.
Stats. 1898, provided that the county board of any county
which had abolished the distinction between county poor
and town poor might levy a tax not to exceed a specified
amount "for the purpose of purchasing or hiring a suitable
farm and dwelling and the necessary stock and implements
for the management of the same, to which farm the poor
in such county may be removed."

Starting with the enactment of ch. 160, Laws 1860, a
similar provision existed where the distinction between
county and town poor was observed, down to the enactment
of ch. 345, Laws 1919. For example, sec. 1518, Rev. Stats.
1898, provided that the county board of any county wherein
the distinction between town and county poor shall exist
"may purchase or hire suitable lands and buildings at and
upon which the poor supported by the county may be kept
and maintained; and the county board may appoint an
agent to take charge of such poor and of such lands and
buildings, and perform such other duties relating to the
care and maintenance of such poor as may be imposed upon
him by said board."
The foregoing sections, together with other related sec

tions, were consolidated and renumbered as sec. 49.14 by ch.
345, Laws 1919, which originated as a reviser's bill num
bered as Bill 14, S., Session of 1919. The reviser's note con
tains reference to sees. 1518 and 1523 and states in prac
tice they have been "quite liberally construed" apparently
as to the person or agency appointed to manage the poor-
houses established. The reviser's note also states:

"Furthermore, the bare authority to establish the site and
buildings, as contained in sections 1§18 and 1523, was
largely superseded by subsection (3) of section 564. [See
section 24 of the bill for chapter 46; especially the note to
subsection (2).]
"Hence it is necessary to retain here only the authority

to establish the poorhouse, with a reference to the revised
sections covered by the bill sections cited above."

The reference to sec. 24 of the bill for chapter 46 was to
Bill 11, S., also revisor's bill which became ch. 328, Laws
1919. That section of said bill consolidated several existing
sections, revised and renumbered them as sec. 46.17. Sub-
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section (1) thereof in substance gave the state board of
control, with the advice and approval of the state chief en
gineer, the duty to ascertain and fix reasonable standards
and regulations for the construction, repair and mainte
nance of poorhouses, asylums for the insane and other in
stitutions enumerated, with respect to their safety, sani
tation, and adequacy and fitness for the needs of the com
munity which they are to serve. Subsection (2) provided
that the establishment of, purchase of the site, and erection
of buildings for any such institution shall be subject to
the approval of the state board of control. Subsection (3)
provided, in effect, that no building should be constructed
until plans and specifications had been approved by the
board and the state chief engineer as conforming with such
standards and all requirements of law.

It is to sec. 46.17 (2) that the revisor's note above cited
made special reference, and the revisor's note to sec. 46.17
(2), Stats., states that the authority of the state board of
control and state chief engineer to fix reasonable stand
ards and regulations with respect to safety, sanitation, ade
quacy and fitness for the community which they are to
serve and the requirement for approval of plans and speci
fications "clearly reaches approval of the site and build
ings" and also its establishment.

Sec. 49.14 as finally enacted by ch. 345, Laws 1919, gave
each county (1) express power to establish a county poor-
house for the relief and support of the county poor pur
suant to the provisions of sec. 46.17; (2) in counties hav
ing a population of less than 250,000 that such poorhouse
should be governed pursuant to sees. 46.18 to 46.20, in
clusive, and that the trustees and superintendent of the
poorhouse should also have charge of all county poor re
lief outside of the poorhouse; (3) certain other powers
not now material.

We conclude that there was no intent to deprive counties
of their power, which had been expressly set forth up to
the enactment of ch. 345, Laws 1919, to acquire poor farms
in connection with the establishment of poorhouses. There
are several reasons therefor. In the first place express au
thority was given by sec. 46.17 (2) for the establishment
and purchase of the site, subject to approval of the board

f
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of control. Secondly, a revisor's bill is presumed not to
change the existing statute. Sec. 370.01 (49). Kugler v,
Milwaukee, 208 Wis. 251; Carl Miller Lhr. Co. v. Federal
Home D. Co., 281 Wis. 509. It is also clear from the revisor's
notes that no change was intended. In the third place, at
time of the enactment of ch. 345, Laws 1919, there were,
no doubt, a number of counties which had established poor
farms in connection with their poorhouses. If such enact
ment had the effect of ending the power of such counties to
own such farms, it would have meant that such counties
would have to get rid of such farms when such act became
effective. To conclude that the legislature intended such
result would require compelling language, and there is no
such language in any of the sections mentioned.

Since the adoption of ch. 345, Laws 1919, there have been
changes in both sec. 49.14 and 46.17, but none are material
so far as the present question is concerned. Sec. 49.14 (1)
now provides that each county may establish a county home
for the relief and support of dependent persons pursuant
to sec. 46.17. Sec. 46.17 (2) provides inter alia that selec
tion and purchase of the site shall be subject to approval
of the department of public welfare. On the basis of the
legislative history previously mentioned both subsections
carry with them power to acquire and own a farm in con
nection with the establishment of such a home. But, ir
respective of such legislative history, counties do have im
plied power which will be implied from express powers
(Spavlding v. Wood County, 218 Wis. 224, 228), and the
power to own and operate a poor farm in connection with
a home for dependent persons will be implied from the ex
press power given by the aforesaid sections. Hamden v.
New Haven, 91 Conn. 589, 101 Atl. 11, 3 A. L. R. 1435; 48
C. J. (Paupers) §31, n. 75.
We therefore advise that authority of counties to own

farms in connection with poorhouses, now known as county
homes for the relief and support of dependent persons,
was found, prior to the enactment of ch. 345, Laws 1919,
in sees. 1518 and 1523, Stats., and thereafter was and is
found in sees. 49.14 and 46.17.

Prior to the enactment of ch. 345, Laws 1919, the man
agement of the county poor farm and dwelling in cases
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where the distinction between county and town poor had
not been abolished was in an agent appointed by the county
board, while in counties where that distinction had been
abolished, the management of the poor farm and buildings
was in the superintendent of the poor. The county insane
asylum was governed by a board of three trustees and un
der immediate supervision of a superintendent appointed
by them. See reviser's note to section 26, Bill 11, S., which
became ch. 328, Laws 1919. The enactment last cited, among
other things, consolidated and renumbered certain sections
to be sections 46.18 and 46.19 to provide in general that
every county institution be controlled and managed by a
board of trustees subject to regulations approved by the
county board, and the immediate management of the in
stitution was to be in a superintendent appointed by a board
of trustees pursuant to regulations promulgated by the lat
ter board. The revisor's note states inter alia:

"The revision in this section centralizes the direct man
agement in the superintendent of the institution, subject to
the regulations and approval of the board of trustees. ♦ * *."

The same general pattem exists today. Sec. 46.18 (1)
reads in part:

"Every county home, hospital, tuberculosis hospital or
sanatorium, or similar institution, house of correction or
workhouse, established by any county whose population is
less than 500,000, shall (subject to regulations approved
by the county board) be managed by 3 trustees, electors of
the county, elected by ballot by the county board. * *

Sec. 46.19 (1), part of (2) and (3) provides:

"(1) The trustees shall appoint a superintendent of each
institution and may remove him at pleasure.
" (2) The trustees shall prescribe the duties of the super

intendent. * * *
"(3) Subject to the approval Of the trustees, the super

intendent shall appoint and prescribe the duties of neces
sary additional officers and employes of the institution, and
may remove them at his discretion, subject to the county
civil service law."

From the foregoing, and subject to the qualification here
inafter mentioned in the last paragraph of this opinion.
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both a county poorhouse and farm and county insane asylum
are managed by the trustees mentioned in sec. 46.18. The
trustees may appoint one individual as superintendent for
the county poorhouse and farm and another as superin
tendent for the county insane asylum as these are separate
institutions devoted to different functions. But if the

trustees so desire, they may in their discretion, which arises
from their powers to manage given by sec. 46.18 and also
the power to prescribe the duties of the superintendent
given by sec. 46.19 (2), appoint a single person as super
intendent of both institutions, there being, so far as we
can determine, no statute which prohibits it. See XXVIII
Op. Atty. Gen. 19, which indicates that in Dodge county in
the past one person has been appointed as superintendent
for both institutions.

The trustees may not appoint a person to act as poor
farm manager, because the poor farm exists as the site for
the buildings in which the poor people were and are housed
and the farm and buildings were and are a single institu
tion. The farm manager necessarily must be a subordinate
officer or employe such as mentioned in sec. 46.19 (3). The
power to appoint the farm manager is in the superintendent
of the single institution constituting the poorhouse and
farm, subject to approval of the trustees, and any other
applicable provision of sec. 46.19 (8), and if the trustees
were permitted to appoint the farm manager, they would
be usurping functions vested in the superintendent by said
subsection.

In one of your letters you refer to appointments by the
trustees, and we assume, of course, that the institutions
mentioned are under management of trustees as provided
in sec. 46.18 and that the-county board has taken no action
such as mentioned in XXI Op. Atty. Gen. 1086, XXVIII
Op. Atty. Gen. 19, and XXX Op. Atty. Gen. 127.
WET

H
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bilections—Legal Holidays—The election held on May 3,
1949, as provided by sec. 8.06, Stats., as created by ch. 15,
Laws 1949, is not a "municipal election" as provided in sec.
256.17. Said day is not a legal holiday in the city of Mil
waukee or elsewhere in the state.

April 22, 1949.

G. M. Matthews,
Commissioner of Banks.

You ask whether May 3, 1949, which is the date on which
an election will be held as provided by sec. 8.06 as created
by ch. 15, Laws 1949, will be a legal holiday in the city of
Milwaukee by reason of that portion of sec. 256.17 which
reads as follows:

"* * * In every city of the first class the day of holding
any municipal election is a legal holiday, and in every such
city the afternoon of each day upon which a primary elec
tion is held for the nomination of candidates for city offices
is a half holiday and in counties containing a city of the
first class the county board may by ordinance provide that
all county employes shall have a half holiday on the day of
such^ primary election and a holiday on the day of such
municipal election, and that employes whose duties require
that they work on such days be given equivalent time off on
other days. * * *"

The answer is "No." The election which will be held on
May 3, 1949, as provided by said sec. 8.06, is a "regular-
election" which is held on a statewide basis. Sec. 8.06 (3).
It is not a municipal election.
The words "municipal election" as used in the portion of

sec. 256.17 above quoted mean an election held in a city of
the first class for the purpose of electing city officers and
voting upon any other matters which relate to the affairs
of the city as may be proper. Provision for the annual or
biennial "municipal election in all cities" appears in sec.
10.36.

The aforesaid conclusion follows from the language of
the statute and also from its legislative history.
What is now sec. 256.17 was amended by sec. 34, ch. 671,

Laws 1919, which before enactment was part of Bill 626, S.,
which was a revisor's bill. See reviser's note to sec. 256.17,
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Wisconsin Annotations 1930. It was again amended by eh.
249, Laws 1921, to provide inter alia:

every city of the first class the day of holding any
f^ntcipadr election is a legal holiday, and in every such city
the afternoon of each day upon which a primary election
is held for the nomination of candidates for city offices, is a
half holiday. Regula/r municipal election in this section shall
he construed to mean the municipal election at which the
mayor, aldermen and principal city officers are elected.'^ * *"

Subsequently, sec. 30, ch. 590, Laws 1921, which before
enactment was Bill 595, S., also a revisor's bill, struck out
the above definition of regular municipal election. The re
visor's note states that said language was stricken as sur
plusage because the original bill which became ch. 249,
Laws 1921, contained a reference to "regular municipal
election," but a substitute amendment apparently adopted,
did not use the term. Nevertheless, the original intent as
stated in the statute as amended by ch. 249, Laws 1921, was
clear and the elimination of the aforesaid language by the
revisor's bill did not operate to change it. Sec. 370.01 (49).
No other provision of sec. 256.17 makes May 3, 1949, a

legal holiday. The opinion in XXXIII Op. Atty. Gen. 123
involved a situation distinguishable from that presented
here.

WET

\
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Counties—Highways and Bridges—Acquisition of Lands
—Salaries and Wages—County Highway Committee Mem-
bers—^Where county 'board has placed its membership, in
cluding the highway committee, on an annual salary basis
in lieu of per diems under sec. 59.03 (2) (f), Stats., the
reimbursement to the county for services rendered by the
highway committee under sec. 84.09 (4), Stats., is on a per
diem basis of not to exceed $8 per day. Such committee
members are entitled to their expenses but may not receive
the per diems charged by the county for their services in
addition to their annual salaries.

April 22, 1949.

Arthur C. Snyder,

District Attorney,
Hartford, Wisconsin.

You have inquired whether county highway committee
members are entitled to per diems for the days during which
they perform services under sec. 84.09, Stats., where such
committee mem'bers have been placed on an annual salary
basis by the county board.
The resolution setting up annual salaries for county high

way committee members provides that such salaries shall
include all committee service under sec. 59.06, Stats., and
sec. 82.05 (1) (now sec. 88.015 (1)) except that such mem
bers are entitled to mileage as provided by statute in addi
tion to the annual salary.

Section 84.09 relates generally to the acquisition of right-
of-way by the state highway commission. Section 84.09 (3)
(a) makes it the duty of the county highway commission
to acquire such lands when ordered to do so by the state
highway commission, and sec. 84.09 (4) as amended by ch.
76, Laws 1947, provides:

"The cost of the lands and interests acquired and damages
allowed pursuant to this section, expenses incidental thereto
and the customary per diem (or if on an annual salary, a per
diem not to exceed the lawful rate permitted for members
of county boards) and expenses of the county highway com
mittee incurred in performing duties pursuant to this sec
tion shall be paid out of the available improvement or main
tenance funds."
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Prior to the 1947 ameiidment, this provision read:

"The cost of the lands and interests acquired pursuant to
this section, including any damages allowed and other ex
penses connected therewith, shall be paid out of the avail
able improvement or maintenance funds."

The obvious purpose of the 1947 amendment was to make
the entire expense of right-of-way acquisition a part of the
construction cost of the state trunk highway project in
volved and thus relieve counties of all the expense of ac
quiring right-of-way for the state, whereas formerly all
that the state paid was the cost of the land and damages.

Section 59.03 (2) (f) provides a per diem of $4 per day
for supervisors which the county board by a two-thirds
vote may change to not to exceed $8, or in counties
of 25,000 or more population and less than 250,000 the
county board may by a two-thirds vote place the member
ship on an annual salary basis of not to exceed $500 and
may allow additional salary to county highway committee
members, as in your county where the annual salary of
the county highway committee members is $420 as com
pared to $860 for other members of the county board. Noth
ing is said in this section about authority for any mixed
system whereby county board members generally would
receive an annual salary and members of the highway com
mittee would receive per diems.
The legislature in amending sec. 84.09 (4) must have

had in mind the provisions of sec. 59.03 (2) (f) and real
izing that there are no per diems where county board mem
bers are on an annual salary basis, provided that in such
cases the proper charge is "a per diem not to exceed the
lawful rate permitted for members of county boards." The
highest lawful rate for a per diem provided in sec. 59.03
(2) (f) is $8 per day. Hence, the county could charge such
amount on one of these projects where the services of its
highway committee are utilized by the state highway com
mission in acquiring right-of-way under sec. 84.09. See
XXXVI Op. Atty. Gen. 219.
This does not mean, however, that such per diems are

to be turned over to the committee members in addition to
their annual salary. They are limited to such annual salary
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although they are entitled to be reimbursed for their mile
age under the county board resolution. As previously noted,
this salary resolution includes service under sec. 82.05 (1)
(now sec. 83.015) which is the statute relating to the county
highway committee. Among other things, sec. 83.015 (2)
provides that the committee shall "perform other duties im
posed by law." This would include the duties imposed by
sec.. 84.09. It is true that sec. 83.015 (1) (a) provides in
part:

"* * * The members of such committee shall be reim
bursed for their necessary expenses incurred in the per
formance of their duties, and shall be paid the same per
diem for time necessarily spent in the performance of then-
duties as is paid to members of other county board coin-
mittees, not, however, exceeding $500 for per diem, in ad
dition to necessary expenses, to any member in any year.
A diff&rent amount may be fixed as a maximum by the
county board."

It is clear, however, under the resolution you have sub
mitted that the county board has limited the highway com
mittee to an annual salary of $420, plus expenses.
WHR

Public Welfare Department—Powers—Conveyance of
Real Estate—^The department of public welfare has no gen
eral power to convey real estate.

April 22, 1949.

H. B. Evans,
Department of Public Welfare.

You inform us that the state of Wisconsin is the record
owner of a parcel of land in the village of Hiles, Forest
county, Wisconsin, by virtue of a conveyance by deed in
which the grantee is named as "State of Wisconsin—^Wis
consin Transient Bureau."

You inquire whether your department presently has the
statutory power to convey these premises.
The Wisconsin transient bureau was created in Novem

ber, 1933 by the state industrial commission, pursuant to



Opinions op the Attorney General 169

authority contained in section 6 (6) of ch. 363, Laws 1933.
By the provisions of executive order No. 4 dated December
7, 1935, its functions were transferred to the public welfare
department created by that order. Chapter 435, Laws 1939,
formally created the department of public welfare as an
official state agency, and prescribed its powers and duties
by express statute. These included the duties of the previ
ously existing department described above. The basic stat
utes controlling the department of public welfare were
again extensively revised by ch. 268, Laws 1947, which
created a new chapter 46 of the statutes. It is to this statute
that we must look to see whether your department presently
has any power to convey the above described real estate.
The principal statutes specifying the powers which may
be exercised under chapter 46 are sec. 46.013 covering the
powers of the board, sec. 46.014 covering the powers of the
director of the department, and sec. 46.03 outlining the
powers and duties of the department. There is nothing in
these sections, nor in any of the other provisions of chap
ter 46, which purports to create a general power to convey
I'eal estate, and accordingly in our opinion such power does
not exist.

RGT

Counties—Municipalities—Automobiles and Motor Ve
hicles—Parking Meters—County board does not have au
thority to remove parking meters installed by city pursuant
to sec. 85.845, Stats., on streets surrounding the county
court house.

April 22, 1949.

Robert N. Ledin,
District Attorney,

Ashland, Wisconsin.

You have inquired whether the county board has author
ity to cause the removal of certain parking meters installed
by the city of Ashland on the street? surrounding the
county court house.
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The authority to enact reasonable ordinances relating to
the parking of automobiles on the streets has been recog
nized by the Wisconsin supreme court as a proper exercise
of the police powers. Wonewoc v. Taubert, 203 Wis. 73. In
XXVII Op. Atty. Gen. 1, this department expressed the
opinion that the use of parking meters by municipalities in
regulation of parking on the streets is valid and not pro
hibited by sees. 85.84 and 85.85, Stats.

Section 85.845 was created by ch. 313, Laws 1945, and
reads as follows:

"It is hereby declared to be the public policy of the state
that the use of parking meters to measure the time for
parking vehicles on city streets is a local matter to be de
termined by local authority and local authorities in cities
and villages may use the revenues of parking meters not
only to. meet the cost of regulation of parking but also to
make provision for additional parking places off the street
and such other expenses and purposes as the local authority
deems reasonably necessary to provide for the conveni
ence, safety and welfare of persons using the streets and
highways of the municipality for vehicular traffic. Local
authorities may also by ordinance, resolution, rule or reg
ulation provide for the installation and operation of park
ing meters on the streets or highways within the limits of
the municipality and may provide for the use of moneys
collected from such parking meters for general street and
highway maintenance, repair and construction, traffic regu
lations and for the purchase and operation of municipally
owned, off-street parking lots. This section shall not apply
to cities of the first class."

Hence, the legislature has given its blessing to municipal
parking meter regulations so far as the validity of such
regulations can be aided by legislative approval.

Attention is called to 130 A. L. R. 316 for a collection

of cases generally on the validity of parking meter ordi
nances. One of the questions that has been considered in
these cases is whether or not the physical presence of park
ing meters in front of an abutting owner constitutes an
unreasonable interference with his property rights, espe
cially of his right of ingress and egress. An interesting
comment on this point is found in the opinion in the case
of CloA'k V. New Castle (1938) 32 Pa. D & C 371, which is
quoted in 130 A. L. R. at 320 as follows:

r
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"* * * 'The law . . . recognizes the right of plaintiff, Mr.
Clark, to stop in front of his place of business for the pur
pose of loading or unloading passengers or merchandise,
but the law cannot guarantee him the right to do so when
ever he desires. Such right cannot be guaranteed him ex
cept by refusing all other persons the right to park in front
of his premises. This the exigencies and complexities of
modern life will not permit. As in the New York case where
the property owner was compelled to go five miles in order
to turn around on a one-way street, some hardships must
be undergone by those who enjoy the benefits of life in
large communities. Counsel for plaintiff draw a dark pic
ture of Mr. Clark shut out continually from his own prop
erty by the flow of nickels through this parking meter.
They point out how the same person may put a series of
nickels in and without detection keep his automobile stand
ing for hours in front of Mr. Clark's premises. We cannot
foresee the entire course of events and cannot prevent all
possible abuses at this time.' "

While the cases are by no means uniform, the weight of
authority generally is in support of the validity of reason
able parking meter ordinances. Therefore, in the absence
of any information as to special circumstances casting any
doubt upon the validity of the parking meter ordinance
of the city of Ashland, we will assume its validity and con
fine ourselves to the question of whether or not a county
has any special powers as an abutting property owner,
not possessed by property owners generally, which it may
successfully assert as against such an ordinance. This is
a very narrow question that appears not to have been given
any special attention.

Counties have only such powers as are expressly granted
or necessarily implied from the statutes, and if there is a
reasonable doubt as to an implied power, it is fatal to its
being. Dodge County v. Kaiser, 243 Wis. 551. We have
searched the statutes relating to the general and special
powers of the county board and nowhere do we find either
express or implied authority on the part of the county as
an abutting property owner to set at naught a presumably
valid city ordinance regulating parking on the streets sur
rounding the county court house. The implications are all to
the contrary. Section 85.845 quoted above makes no men
tion of any legislative purpose to exempt county-owned

V.
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property abutting city streets from city parking meter reg
ulations, and by giving the city authority to adopt park
ing meter regulations on streets subject to the city's jur
isdiction, the legislature has negatived any implied author
ity on the part of the county board to the contrary. As a
matter of fact county-owned property is not even exempted
from the special assessments by the city for street and
sidewalk improvements. See sec. 62.16 (7), Stats.
We therefore conclude that the county board is without

authority to cause the removal of parking meters lawfully
installed by a city on streets surrounding the county court
house.

WHR

Marketing and Trade Practiees—Trading Stamp Law—
Issuance of a card redeemable for 50 cents in cash after

purchase of certain quantity of milk is not in violation of
sec. 100.15, Stats. Discount allowed should be considered
in determinng whether or not violation of sec. 100.30, Stats.,
exists.

April 26, 1949.

William J. McCauley,

District Attorney.
Milwaukee, Wisconsin.

You have called our attention to the following set of
facts: A dairy retail store operator proposes to issue a free
card to customers which contains 25 marks upon its face.
It is his plan to punch one of these marks each time the
holder of the card purchases a gallon of milk. When the
25 punches have been made, the card is redeemable for 50
cents in cash. This is stated upon the face of the card.
You ask whether or not this scheme is in violation of either

the trading stamp law, sec. 100.15 of the Wisconsin stat
utes, or the unfair sales act, sec. 100.30.

It is my opinion that this scheme would not be in viola
tion of the trading stamp law because of the following
portion of sec. 100.15 (1):
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«♦ ♦ ♦ except that any manufacturer, packer, or dealer
may issue any slip, ticket, or check with the sale of any
goods, wares or merchandise, which slip, ticket, or check
shall bear upon its face a stated cash value and shall be
redeemable only in cash for the amount stated thereon,
upon presentation in amounts aggregating twenty-five
cents or over of redemption value, and only by the person,
firm or corporation issuing the same * *

The unfair sales act prohibits the practice of sales be
low "cost," as therein defined, in order to attract patron
age. It is not possible to determine whether the sale of milk
under this scheme would be in violation of this law with
out knowledge of the "cost" factors. The "cost" factors
specified in sec. 100.30 (2) (a) for retailers are: Invoice
cost within 30 days or replacement cost, whichever is
lower; trade discounts, if any; freight and cartage charges
and markup to cover a proportionate part of the cost of
business. Obviously, the rebate here proposed goes to make
up the final sale price of the milk and should, therefore, be
considered in determinng whether or not there has been
a sale below "cost."
REB

Public Lauds—Title to Islands—State of Wisconsin has
no title to any islands in Island Lake, Douglas county, Wis
consin.

April 28, 1949.

Conservation Department.

You have asked our opinion as to the status of title to an
island located in Island Lake in section 29, town 45 north,
range 11 west, Douglas county, Wisconsin. The records of
the commissioners of public lands show that the section
of land in which Island Lake is entirely located has been
completely patented by the state of Wisconsin, and that no
meandered lake is shown on the original survey.

Your inquiry is directed to the question whether the
state obtained title to this island by virtue of the provision
of chapter 328, U. S. Statutes at Large, adopted August
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22, 1912, by which the United States jgranted to the state
title to all the unsurveyed and unattached islands in the
lakes north of township 33.
Your question is answered by the rule laid down in Munro

V. State, 200 Wis. 107. In that case the supreme court ruled
that where land containing a non-meandered lake is pat
ented, the patent conveys title to all land above water in
the premises covered by the patent, including any islands
which may be in the non-meandered lake. Accordingly, the
state has no claim of title to the island in question.
You have also asked whether the state, under the provi

sions of the congressional grant, has title to any island in
any non-meandered lake. The application of the rule in
Munro v. State to any particular situation can only be made
by examination of all the facts involved. Accordingly, this
opinion is restricted to the determination of the title to the
islands in Island Lake, Douglas county.
RGT
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CUies—Counties—Highways—Sections 83.05, 62.15 and
59.08 (35), Stats., are applicable where it is proposed to
have the county do the work of resurfacing a city street to
a width greater than 18 feet where such street constitutes a
portion of the county trunk highway system.
Under sec. 83.025 (2), Stats., obligation of county to con

struct and maintain street on county trunk system extends
only to the usual width of such highway outside the city.
Under sec. 83.03 (1), Stats., county may construct or

improve or repair or aid in constructing or improving or
repairing any highway in the county.
Where easement for public travel as distinguished from

fee simiple title has been accquired for right-of-way pur
poses, the abutting owners have title to the center of the
highway and may make reasonable use of the same such
as extending the footings of a building underneath the
highway where this does not impair the public easement.

May 5, 1949.
John A. Moore,

DistHct Attorney,
Oshkosh, Wisconsin.

You state that one of the cities in your county has a street
which is on the county trunk highway system and that
the city desires to improve it by resurfacing with black top.
At the same time the street is to be widened and curbs and

gutters are to be installed.
Attention is directed to sec. 59.08 (35) which authorizes

the county board to provide by ordinance that the county
through its highway committee or other designated county
officials may enter into contracts with cities, villages and
towns within the county for the purpose of enabling the
county to construct and maintain streets and highways in
such municipalities.
You also mention sec. 83.05 (1), which reads:

"When a portion of the system of county aid highways
in any city is to be improved, and the funds from the city
and county are available therefor, the city may determine
that the roadway shall be paved to a greater width than 18
feet. If it so decides, the city may determine the type of
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improvement, the width, and all other features of the con
struction, subject to the approval of the county highway
committee. And said committee shall fix the amount per
linear foot of the improvement to be paid by the county.
The city shall then improve the street in the manner pro
vided generally for making street improvements. The work
shall be done under the supervision of the city, but subject
to the inspection of the county highway commissioner."

We are informed that in the situation you mention the
city and county authorities prefer to have the county high
way department pave the entire width of the street with
black top to the point where the curb and gutter are to be
installed either by a city crew or by a private contractor
employed by the city.
We are asked if this arrangement is lawful.

It is assumed that the width of the proposed pavement is
(1) greater than 18 feet, and (2) greater than the width of
those portions of the county trunk system outside the city
and connecting with the street to be improved.

Since the street is a county trunk highway, the county is
responsible for maintenance to a width equal to that of
connecting portions outside the city. Section 83.025 (2)
provides:

"The county trunk system shall be marked and main
tained by the county. No county shall be responsible for the
construction and maintenance of a city or village street on
the county trunk highway system to a greater width than
are those portions of such system outside the village or city
and connecting with such street. * * *"

The county board may, however, construct or improve
or repair or aid in constructing or improving or repairing
any highway in the county (with some qualifications in
the case of state or federal highways). Sec. 83.03 (1).
Schaettle v. State Highway Commission, 223 Wis. 528. No
limitation appears as to width of the improvement. See also
sec. 83,03 (2) with respect to the county's power to assess
a portion of a cost of improvement of a county trunk high
way (not over $1,000) against the city.
While a county has only the limited power expressed in

subsec. (2) to compel a contribution toward an improve
ment which the county makes on a county trunk highway
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under sec. 83.03 (1), this limitation in our opinion does not
preclude the city from voluntarily making a greater con
tribution to the cost. It would be a cautious practice on the
part of the city officers to be reasonably certain that its
contribution be not greater than the probable net cost to it
of the proposed improvement if the city proceeded under sec.
83.05 hereafter referred to.

If the county is unwilling to bear the cost of the im
provement to a width greater than the width of connecting
portions of a county trunk system outside the city, and if
the county and city cannot agree as above suggested, then
the city may make the improvement to any width it may
select by proceeding under sec. 83.05 (1). Under this sec
tion the city is responsible for performing the work, there
being an adjustment from the county to cover a portion
of the cost. The city may contract with the county to per
form this work but only if sec. 62.15 be complied with. As
you point out sec. 59.08 (35) authorizes the county to con
tract with the city to construct streets within it.

It is our conclusion that if the county desires to pave tiie
street to its entire width (that width being greater than
18 feet and greater than the width of connecting county
trunk highways outside the city), it may do so and the cost
can be shared by a voluntary agreement between the county
and the city but the county can require a contribution only
as provided in sec. 83.03 (2), the assessment against the
city being limited to $1,000 in any one year. If the county
is unwilling to make this arrangement, then the work may
be done by the city under sec. 83.05 (1). The county bears
the share determined as provided in sec. 83.05 (2). The
county can perform the work as a contractor for the city
but the city cannot enter into the contract, the estimated
cost of the work being in excess of $500, except by com
pliance with sec. 62.15.
As a practical matter, there is little likelihood that the

county would engage in competitive bidding with private
contractors under sec. 62.15, assuming that it may do so.
We know of no instance where this has ever been done and

it seems therefore that the logical manner to handle the
matter, if it is decided to have the county do the work,
would be for the city council to so provide by a three-
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fourths vote. While sec. 62.15 provides that upon a three-
fourths vote of the council, the work may be done directly
by the city, it appears that sec. 59.08 (35) is broad enough
to authorize the county to contract with the city for any
street or highway construction which the city itself might
do.

You next call attention to a situation where a portion of
the county trunk system serves as a connecting link between
a state trunk highway and a city street. We are asked how
wide a portion of this connecting street the county is obli
gated to maintain.

The answer to this question has already been indicated
by the quotation from sec. 83.025 (2) that no county is re
sponsible for the construction and maintenance of a city
street on the county trunk system to a greater width than
are those portions of such system outside the village or
city. It is true that this language is followed by the words,
"and connecting with such street," but we are unable to
read into this any different duty on the part of the county
where it so happens that the portion of the county trunk
system in question is not connected directly with other por
tions of the county trunk system. If the duty is different in
such instances, it would be difficult indeed to determine the
difference, since nowhere do the statutes place upon the
county the duty to maintain county trunk highways beyond
the usually traveled portion thereof subject, of course, to
such liability as may be imposed by sec. 81.15 for defects
in the highway.

Lastly, you inquire whether the county may grant per
mission to an industrial concern to extend the footing of a
proposed building into the right-of-way of a county trunk
highway at a distance of several feet below the surface of
the ground so as not to interfere with traffic in any way.

While there are now statutory provisions whereby fee
simple title in lands may be acquired for highway purposes,
the general practice has been to acquire only an easement
for purposes of public travel, and where this is done the
ownership of the soil, and the right to possession and rea
sonable use, subject to public easement, remains in the
owners of the adjoining lands. HiLStiaford, v. Knuih, 190
Wis. 495. The abutting owner has title to the center of the
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highway or street adjacent to his property, subject to the
public easement. Spence v. Frantz^ 195 Wis. 69; Miller In
vestment Co. V. City of Milwaukee, 209 Wis. 517.
We therefore see no reason why the county should not

permit the placing of the proposed footings under the street
or highway, assuming that this can be done without unduly
impairing the public easement for purposes of travel.

If it happens that the highway in question is owned in
fee by the county, then it is our opinion that under sec.
59.07 (2), the county board is empowered to sell and convey
such interest in the land beneath the surface as may be
required for the proposed footings provided that in the
board's discretion it considers such conveyance to be in the
interest of the public welfare.
WHR

Minors—Adoption—Termination of Parental Rights—
Appearance of a minor mother and her guardian ad litem
at separate hearings would not invalidate a judgment ter
minating her parental rights in her illegitimate child when
other requirements of statute are met.

May 13, 1949.

Gertrude F. Deniger, Supervisor,
Social Service Department,

Wisconsin Child Center,

Sparta, Wisconsin.

You have asked whether certain proceedings resulting in
the termination of the parental rights of a minor mother of
an illegitimate child are adequate so that a subsequent
adoption of the child could not be successfully attacked.
You state that a hearing on the termination of the pa

rental rights was held in the juvenile court under sec. 48.06
(2), pursuant to a petition for termination of such rights
signed by the minor mother and her guardian ad litem.
You state, however, that the guardian ad litem did not ap
pear at the hearing and that when this fact was called
to the attention of the judge of the juvenile court he re-
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opened the matter and held another hearing at which the
guardian ad litem did appear in open court and gave full
consent. The minor mother testified at the first hearing and
gave her consent but did not appear at the second hearing
at which the consent of the guardian ad litem was given.

It is a matter of good foresight on your part to raise in
advance questions going to the validity of termination of
parental rights. Although sec. 322.09 (1) of the statutes
provides that orders of adoption shall be binding after two
years from the date of their entry, the supreme court held
in Will of Bresnehan, (1936) 211 Wis. 51, that such statu
tory provision does not validate an order which was origin
ally void because of lack of jurisdiction of the court. In
order to insure that a judgment terminating parental rights
is binding, it is necessary that all requirements be met
which are necessary to give the court jurisdiction to make
the order or judgment.
In order to make a judgment binding as against a minor,

it is necessary that he be represented by an adult who, in
cases such as this, is designated as a guardian ad litem.
As stated in 27 Am. Jur. 836:

"An infant can neither sue nor defend a suit in his own
name, but must be represented by some adult. * * *"

The theory of such requirements is that an infant brought
into court becomes a ward of the court, and the government
as parens patriae undertakes to provide special safeguards
for his welfare because of his presumed inability to exer
cise mature judgment. The guardian ad litem is required
to exercise his mature judgment for the best interests and
welfare of the minor. It is a general rule that a guardian
ad litem cannot bind the infant he represents by any admis
sions, waivers, stipulations or agreements, except as to
minor matters. The guardian ad litem may not waive any
requirements as to service of process or the necessity of
being represented in court. See 27 Am. Jur. 848 and sec.
260.23 (5) Stats. See also In re Koch, 148 Wis. 548, 134
N. W. 663.

Where, however, the infant is properly represented by
guardian ad litem and the requirements of due process and
applicable statutes have been met by notice, hearing, and
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the like, a judgment is as binding upon the infant as upon
the adult. 27 Am. Jur. 866.

In the case you have described it appears that the court
held two hearings, at which testimony of not only the minor
but of her father and guardian ad litem was taken, and
that the proceedings were initiated by petition of the minor
and her guardian ad litem. Assuming that all the other pro
cedural requirements of the statute have been met, we do
not believe the fact that the testimony and consent of the
minor mother and of her guardian ad litem were given in
court on separate occasions would invalidate the judgment
teiininating parental rights. A judgment terminating pa
rental rights is made dependent under sec. 48.07 (7) (c)
upon a finding by the court, after hearing, that the ter
mination is in the best interests of the child. Assuming that
this finding was made, and that requirements with respect
to notice and hearing were met as prescribed by sec. 48.07
(7), we believe judgment issued upon the facts you describe
will be a sufficient foundation for later adoption proceed
ings.
BL

CHminal Law—Insane—Criminal defendant found not
guilty because insane must be committed pursuant to sec.
357.11, Stats., to central state hospital or other institution
designated by department of public welfare notwithstand
ing that he is presently sane. He can be discharged only by
the committing court upon a finding that he is not likely
to have such a recurrence of insanity as would result in
criminal conduct.

May 18, 1949.
A. W. Bayley, Director,

State Department of Public Welfare.

You request an opinion as to whether one G. P. who was
found not guilty because insane at the time he committed
an offense but had been found sane at the time of an exam

ination pursuant to sec. 857.13, Stats., may now be returned
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to the central state hospital under sec. 357.11, Stats. You
point out that one who is presently sane is being committed
to a mental institution.

You are advised that under the statutes this is not only

proper procedure, but it is the only way the situation can
be handled.

Section 357.11, Stats., fully covers the case here pre
sented. It deals with "insanity at the time of committing the
oifense." Subsection (3) of the statute provides:

"If the defendant is found by the jury 'not guilty because
insane' or 'not guilty because feeble-minded,' he shall forth
with be committed by the court to the central state hospital,
or to an institution designated by the state department of
public welfare, there to be detained and treated until he
shall be discharged according to law."

Since no person can be tried for a crime unless he is
sane at the time of the trial, a verdict of not guilty because
insane will in every case result in the commitment of a
person who is presently sane. G. P. is no exception.

Subsection (4) of sec. 357.11, Stats., provides the proce
dure to be followed for discharge of G. P. He must apply
to the court which committed him. The court in order to
discharge him must "in addition to finding him sane and
mentally responsible, also find that he is not likely to have
such a recurrence of insanity or mental irresponsibility as
would result in acts which, but for insanity or mental ir
responsibility, would constitute crimes."
Without such a court order he cannot lawfully be dis

charged. State ex rel. Ribansky v. Shaughnessy, (1931)
205 Wis. 136,140, 236 N.W. 567.
WAP
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Justice Court and Justice of Peace—Record of Testimony
—Justice of the peace may use wire recorder to record pro
ceedings before him oh trials under sec. 302.03, Stats., and
preliminary examinations under sec. 361.16 and transcribe
the testimony later, after which the wire may be reused.

May 18, 1949.
Clarence G. Traeger,

District Attorney,
Horicon, Wisconsin.

You inquire whether a justice of the peace may take down
proceedings in trials and preliminary examinations by
means of a wire recorder and later transcribe the testimony
from the recorder and then reuse the wire on which the

recording was made.
Section 361.16, Stats., relating to preliminary examina

tions provides as follows:

"The testimony of the witnesses examined shall be re
duced to writing by the magistrate or under his direction
and shall be signed by the witnesses; but the omission of
any of the witnesses to sign such testimony shall not in
validate any proceedings had upon the examination nor any
information filed based thereon."

Section 302.03, relating to trials in justice court in civil
actions, provides in part as follows:

"The justice shall take full minutes of all evidence given
on the trial and file them in the action, unless the taking of
such minutes is waived by the parties. * ♦ *"

There is no similar provision relating to the preservation
of testimony in criminal trials before justices.
Inasmuch as justices are not required to have court

reporters and the manner of reducing the testimony to writ
ing is not specifically prescribed but is left to the discretion
of the justices, no reason is perceived why any reasonably
accurate means of preserving and transcribing testimony
may not be used.
You are therefore advised that it is perfectly proper for

a justice of the peace to use a wire recorder in the manner
stated above.

WAP
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Automobiles and Motor Vehicles—Drunken Driving—
Counties—Traffic Ordinances—Private driveway and park
ing space around tavern premises are not part of a "high
way" as defined in sec. 85.10 (21) (a), Stats. Hence opera
tion of motor vehicle thereon while under the influence of

intoxicating liquor is no violation of sec. 85.13, Stats.
County traffic ordinance applies only to highways main

tained by the state and county, or either, under sec. 59.07
(11), Stats.

May 18, 1949.
Herbert A. Bunde,

District Attorney,
Wisconsin Rapids, Wisconsin.

You state that a certain man has been arrested for operat
ing a motor vehicle while under the influence of intoxicating
liquor. At the time he was apprehended he was in the drive
way of a tavern which had a parking place around it in
which patrons could park their cars. It was while he was
in the driveway or parking lot that the defendant collided
wdth another car and was apprehended.
You do not state whether he was arriving at the tavern

or leaving it when the accident happened. If he was just
arriving it could be inferred that he had been driving on
the public highway prior to turning into the tavern drive
way and parking place and that he was intoxicated while
driving on the public highway. That set of facts would pre
sent no legal problem. We assume, therefore, that he was
leaving the tavern and had not yet reached the highway
when the accident occurred and that his intoxication was

due to beverages consumed in the tavern after his arrival
there. On this hypothesis it cannot be shown that he was
driving on the public highway while intoxicated.
You do not state whether the prosecution is under the

state law or under the county traffic ordinance, but because
the ordinance is required to be in strict conformity with the
state law (sec. 85.84, Stats.) the legal question is the same
in either case. Our answer will be based upon the state law
but applies equally to the ordinance.
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Section 85.13, Stats., provides in part;

"It shall be unlawful for * * * any person who is under
the influence of an intoxicating liquor * * * to operate any
vehicle * * * wpon any highway"

The statute does not, therefore, apply to the operation of
vehicles elsewhere than upon a highway. As used in ch. 85
"highway" is defined as follows by sec. 85.10 (21) (a):

"A highway is every way or place of whatever nature
open to the use of the public as a matter of right for the
purposes of vehicular travel. The term 'highway* shall not
be deemed to include a roadway or driveway upon grounds
owned by private persons, colleges, universities or other in
stitutions"

In view of the second sentence of the statute above quoted,
it is apparent that the term "highway" does not apply to
the privately owned grounds of the tavern keeper and the
charge against the defendant should therefore be dismissed.
(But see Poyer v. State, (1942) 240 Wis. 887, as to that part
of the driveway within the exterior limits of the highway
as dedicated.)

If the charges are being brought under the county ordi
nance, a further consideration is that the ordinance may
apply only to highways which are "maintained at the ex
pense of the county and state, or either thereof." Sec. 59.07
(11), Stats. Since the driveway of the tavern and its park
ing lot are not maintained at the expense of the county or
the state, the traffic ordinance could not apply to them even
if the state law applied.
WAP



186 Opinions op the Attorney General

Counties—Zoning—County zoning ordinance adopted

pursuant to sec. 59.97 (2), Stats., may be amended only by
county board. No recommendation or report by the county
park commission or rural planning board is required. There
must be 10 days' published notice of any proposed change
and a hearing for persons interested upon notice published
3 times during the 10 days preceding the hearing. The
hearing may be held by the county zoning committee when
authorized by the county board.

May 19, 1949.
Robert W. Arthur,

District Attorney,
Madison, Wisconsin.

You have called our attention to sec. 59.97 (2) of the
statutes which reads:

"If such county has a county park commission or rural
planning board organized as provided by law, such commis
sion or board shall recommend boundaries of such districts
and appr^riate regulations and restrictions to be imposed
therein. Tne county park commission or rural planning
board shall first formulate a tentative report and shall hold
public hearings thereon before submitting a final report to
the county board. After such final report is submitted, and
the ordinance pursuant thereto adopted, the county board
may from time to time alter, supplement or change the boun
daries or regulations contained in such ordinance in the
manner herein set forth, but not less than ten days' notice
of any such proposed changes shall first be published in the
official newspapers for publication in such county, and a
hearing be granted to any person interested, at a time and
place to be specified in the notice. Each notice shall be pub
lished at least three times during the ten days prior to the
date of hearing."

The question is raised whether (if a county has a county
park commission or rural planning board) amendments
must follow the same route as the original ordinance, i.e.,
whether the hearing referred to in subsec. (2) must be held
before the county park commission or rural planning board
or may be held before a committee of the county board.
The proper answer depends upon the force given to the

phrase "in the manner herein set forth,"
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The word "herein" as used in legal phraseology is a loca
tive adverb and its meaning is to be determined from the
context. It may refer to a single paragraph, to a single sec
tion or to the chapter, or to the article or to the whole enact
ment in which it is used. Adams v. City of Hobart, 166
Okla. 267, 27 P. (2) 595; In re Pearson's Estate^ 98 Cal.
603, 33 P. 451; Saulsberry v. Maddix^ 125 Fed. (2) 430.
There are several requirements of the amending process

which are contained in subsections of sec. 59.97 other than

subsec. (2) and it is our opinion, therefore, that the word
"herein" refers to the entire section and not merely to the
requirements of subsec. (2). The requirements other than
those found in subsec. (2) are: Submission to town boards
(subsec. (1) (a)), filing of written approval of town board
(subsec. (1) (c)) and the requirement of a vote of three-
fourths of the county board under certain circumstances
(subsec. (3)).
There is no express requirement that an amendment (as

distinguished from the original ordinance) must first be
considered by the county park commission or rural planning
board. Since there are requirements expressly relating to
the amending process as above noted, it is our opinion that
those requirements constitute the "manner herein sot forth"
and that this phrase should not be construed as a require
ment that the amendment be submitted to the county park
commission or rural planning board.
We assume that the county board will not desire to hold

the required hearings itself. It is our opinion that it may
properly delegate the holding of these hearings to a com
mittee of the board.
WHR
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Governor—Words and Phrases—Painted Portrait—The

words "painted portrait" as used in ch. 597, Laws 1947,
mean a portrait painted from life or from a photograph
wholly by manual art, and not a painting over an enlarged
photograph.

May 19, 1949.
Oscar Rennebohm,

Governor.

You have requested my opinion as to whether a portrait
to be executed by colored oil painting over photographic re
production enlarged on heavy tapestry paper would satisfy
the requirements of ch. 597, Laws 1947, as to the kind of
"painted portraits" the legislature had in mind. The chapter
in question provides as follows:

"AN ACT appropriating a sum therein named to the emer
gency board for the purchase of portraits of the late
Governors Goodland and Loomis, and of former Gov
ernor Philip F. La Follette and of such other former
governors whose portraits the state does not have,

'*The people of the state of Wisconsin, represented in senate
and assembly, do enact as follows:

"On the effective date of this act, there is appropriated
from the general fund to the emergency board a sum not
exceeding $10,000 for the purpose of purchasing painted
portraits of the late Governors Goodland and Loomis, and
of former Governor Philip F. La Follette and of such other
former governors whose portraits the state does not have,
at reasonable prices. (Emphasis supplied.)"

You state that in addition to governors Goodland, Loomis
and La Follette, the only remaining portrait which has not
been procured is that of former governor Fred R. Zimmer
man.

The emergency board has a bid from a photographer-
artist to enlarge and reproduce upon tapestry paper a
photograph of former governor Zimmerman, and paint
over same in oil. His charges for this form of "portrait"
would be $300.
The appropriation made is sufficient so that the cost of

the four portraits may average as much as $2,500 each. (It
is conceivable that there may be some basis for a variation



Opinions op the Attorney General 189

in the cost of such portraits when executed from photo
graphs in the case of the governors who are deceased, in con
trast to those of the two living former governors who can
pose for the portraits personally.)
I have been informed upon inquiiy made of Dr. Clifford

Lord of the state historical society, who speaks from per
sonal knowledge, that the portraits of all past governors
now owned by the state are original oil paintings. Dr. Lord
also advises that the cost of a painted portrait by a com
petent artist approximates $1,000.
The term "portrait" is defined as, "A pictorial repre

sentation of a person, especially of the face, painted, drawn,
engraved, photographed or the like; a likeness, especially
one painted from life" (Webster's New International Dic
tionary, second edition) (Emphasis ours) It is clear, there
fore, that a portrait may be a photographic portrait, a
sculptured portrait, an engraved portrait, a "painted" por
trait, or possibly a combination of any of them. The paint
ing over a photograph would seem to me to be a combina
tion of a photographic and painted portrait, and not simply
a "painted" portrait.

Section 370.01 (1), Stats., provides that all words and
phrases shall be construed and understood according to the
common and approved usage of the language. A "painted
portrait" is not a technical term and, in my opinion, would
be subject to construction as thus provided. Such a portrait
is one which is executed by an artist by manual art, depict
ing the artist's conception of the likeness of the subject. A
painting made over a photograph produces a substantially
different result from that of an original painted portrait.
The relatively nominal cost of a painting over a photo

graph as against a genuine painted portrait has a bearing
on discovering the legislature's intent, since the amount of
money appropriated is more nearly proportionate to the
cost of originally painted portraits than to the cost of
painted photographs.

It is my opinion, therefore, that the intention of the
legislature was to authorize the purchase of the same type
of "painted" portraits as have been heretofore purchased
and which are now exhibited in the executive offices.

SGH
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State—Liability of State Agency for Damages—Central
State Hospital—Central state hospital not liable in tort for
damages sustained by owners of private automobiles parked
on institution grounds resulting from fire, theft or negli
gence of escaped inmates.

May 19, 1949.
A. W. Bayley, Director,

Department of Public Welfare.

You request my opinion as to whether central state hos
pital may be held liable for damages to owners of private

automobiles parked on institution grounds, resulting from
fire, theft, or negligent act of inmates. You cite an instance
of an inmate who escaped and stole an automobile owned by
an employe of the institution. You do not state the facts and

circumstances under which such property was damaged by
fire or negligence. It is assumed that your theory of pos
sible liability which gives rise to your request for opinion
is predicated upon a situation where an inmate escapes from
custody and either wilfully or negligently inflicts damage
upon the automobile of a third person, and the escape is
claimed to have resulted from failure on the part of the
officers and employes of the institution adequately to guard
the inmate. The failure adequately to guard the inmate is
the tort to which reference is hereinafter made, and not the
act of the inmate which inflicts the actual damage to the
automobile, although my conclusion as hereinafter ex
pressed would be the same upon the latter question.

It is my opinion that central state hospital cannot incur
liability for damages to the class of claimants in question.
Central state hospital is not a legal entity capable of suing
or being sued. It is an agency of or facility furnished by the
state. It was stated in an opinion of this department, XXX
Op. Atty. Gen. 114, that central state hospital cannot be
held liable for acts committed by an inmate while a patient
or while on parole outside the hospital. The common law
defense of governmental function was stated to be applic
able. While that opinion does not involve the same facts as
the present case, the principles involved are applicable here.
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The rule, which our supreme court has followed (see
Holzworth V. State, 238 Wis. 63), is well summarized in
American Jurisprudence, Volume 49, as follows:

Page 284, §73: "The liability of a state in its ordinary
aiiairs is somewhat different from that of a private indivi
dual. Under ordinary circumstances, it can sustain a liabil
ity only by reason of a contractual obligation. It is not
liable for the tortious acts of its officers. And where a gov-
ernmental duty rests upon a state or any of its instrumen
talities, there is absolute immunity in respect to all acts or
agencies. * * *"

Page 291, §78: "The rule of nonliability of the state for
the to^ of its oflScers, agents, and servants applies to those
agencies through which the state acts in the administration
of government as well as to the state itself. Thus, state
institutions, such as hospitals and asylums for the care of
mental defectives, * * * and other such institutions as
agencies of the state are exempt from liability for torts of
officers, agents or servants of such institutions. * * * "
(Emphasis supplied)
SGH

Public Assistance—Legal Settlement—Minors—Illegiti
mate Children—Public support given to an illegitimate child
prevents the legal settlement of such child from being
changed with a change in the mother's residence, under sec.
49.10 (4), Stats.

May 20, 1949.
Edward P. Herald,

District Attorney,
Oconto, Wisconsin.

You state that an illegitimate child was committed to a
child welfare institution in 1943 as a charge against A
county where his mother then resided. You state the mother
now resides in B county where you believe she has a legal
settlement, and inquire whether the child's support is now
chargeable to B county. Your question is whether the
mother's change of residence has effected the change in her
legal settlement and, as a consequence, in a derivative set
tlement of the child.
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You do not state whether the court which made the com
mitment specifically provided for the question of the sup
port of the child, but we assume that it did not; because in
the event that the commitment by the court covered that
question any change would presumably be effected through
modification of the commitment under sec. 48.07 (1) (b).
We likewise assume that the parental rights were not ter
minated at the time of the commitment; because if they had
been, the subsequent change of residence by the mother
could have no effect upon the legal settlement of the child.
In the absence of specific provision in the commitment,

it is provided in sec. 48.07 (6) (a) that compensation for
the child's support shall be a charge upon "the county."
Under sec. 49.11 (2) "the county" so made chargeable would
presumably be the one in which the dependent child has
legal settlement.
The opinion was given in XXVII Op. Atty. Gen. 469 that

under sec. 49.02 (3) of the 1937 statutes, which provided
that illegitimate children should "follow and have the settle
ment of their mother at the time of their birth," a change of
residence by the mother after the child's birth would not
affect the settlement of the child. The statute was amended
by ch. 585, Laws of 1945, and the opinion was given in
XXXVI Op. Atty. Gen. 190 that under the existing statute
(49.10 (3)) the legal settlement of an illegitimate child
changes with that of the mother. The opinion in XXXVI Op.
Atty. Gen. 190, however, apparently did not involve facts
which made applicable the provisions of sec. 49.10 (4) to
the effect that "no legal settlement shall be lost, acquired or
changed while a person is supported in whole or in part in
any institution or foster home as a public charge." The opin
ion was given in XXVII Op. Atty. Gen. 183 that, under the
foregoing provision, public support given to the child of a
person legally responsible for its support brings the case
within the statutory provision that there may be no change
in legal settlement during the period of such support. The
mother of an illegitimate child is made legally responsible
for its support by sec. 351.30, so that the situation is the
same as the one discussed in XXVII Op. Atty. Gen. 183.

If different conclusions depended upon whether the 1943
or the 1945 statutes should apply, the question might arise
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whether the application of the 1945 amendment would con
stitute a retroactive construction and whether that would be

warranted. Construction of statutes relating to legal settle
ment presents a somewhat different problem with respect to
questions of retroactive operation than do those relating
solely to rights of individuals. Since legal settlement in a
particular place is not a condition precedent to an indivi
dual's receiving the public assistance provided by statute
but is rather primarily a device for determining which of
the state's subdivisions shall be chargeable for such assis
tance, the only parties affected by changes in such statutes
are ordinarily the counties, towns or cities which may either
be made subject to or relieved from charges as the case may
be. As pointed out in Holland v. Cedar Grove, 230 V/is. 177
these subordinate arms of the government have only such
rights as the statutes give them. A determination of
whether the 1945 amendment should operate retroactively,
however, would not serve any purpose in this case because
the result reached would be the same under either.

I am of the opinion that the mere fact of the change in
the mother's residence subsequent to the commitment of the
child does not of itself transfer the legal settlement of the
child and mother and the liability for the child's care to the
county in which the mother now resides.
BL

Crimincd Law—Fish and Game—Unlawful Sale to War
den—Entrapment—Since state is owner of all game in this
state unlawfully taken or sold, game wardens acting for the
state may purchase venison to obtain evidence of illegal
sales under sec. 29.48, Stats., without themselves being
guilty of violating that section. This does not constitute en
trapment, at least so long as the warden does not use pres
sure to induce a sale which would not otherwise be made.

May 23, 1949.

Ernest Swift, Director,
State Conservation Department.

You state that considerable difficulty is being experienced
in the prosecution of game law cases wherein evidence has'
been obtained by the purchase of illegal game by game war-
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dens. You ask two questions relating to the permissable
limits of investigation by wardens.
Your first question is whether wardens who purchase

illegal game for the purpose of obtaining evidence violate
sec. 29.48, Stats. This section makes it unlawful to sell or

purchase certain game. Thus, when your wardens do pur
chase this game for purposes of evidence, the argument is
made that they, the wardens, have violated the statutes.
Analogies to beverage tax agents purchasing illegal whiskey
and narcotic agents purchasing illegal drugs, and being
upheld in doing so, do not apply, since sec. 139.03, Stats,
(beverage tax) and sec. 161.02, Stats., (narcotics) make it
unlawful only to sell these products. Thus, the beverage tax
and narcotics agents can purchase with immunity as far as
the statutes are concerned. But for another reason the war
dens may purchase illegal game without violating sec. 29.48,
Stats.

Sec. 29.02, Stats., provides:

" (1) The legal title to, and the custody and protection of,
all wild animals within this state is vested in the state for
the purposes of regulating the enjoyment, use, disposition,
and conservation thereof.
"(2) The legal title to any such wild animal, or carcass

or part thereof, taken or reduced to possession in violation
of this chapter, remains in the state; and the title to any
such wild animal, or carcass or part thereof, lawfully ac
quired, is subject to the condition that upon the violation of
any of the provisions of this chapter relating to the posses
sion, use, giving, sale, barter, or transportation of such wild
animal, or carcass or part thereof, by the holder of such
title, the same shall revert, ipso facto, to the state. In either
case, any such tvild animal, or carcass or part thereof, may
he seized forthunth, ruherever found, by the state conservor
tion commission or its deputies"

In Krenz v. Nichols, (1928) 197 Wis. 394, 222 N.W. 300,
the court held that the state holds title to wild animals in
trust for the people and no individual has title to any such
animal until he reduces it to lawful possession.
The game warden who takes possession of illegal game

in his official capacity is acting properly. The state has title
,and the right to possession. The fact that the warden does
not disclose his official status and appears to the offender to
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' be making an illegal purchase is immaterial and does not
make his act illegal.
Your second question is how far your wardens can go in

seeking to consiunmate a sale without creating the defense
of entrapment. According to Black's Law Dictionary (3rd
ed.) p. 666, entrapment is:

"The act of officers or agents of the government in induc
ing a person to commit a crime not contemplated by him,
for the purpose of instituting a criminal prosecution against
him. * * * But the mere act of an officer in furnishing the
accused an opportunity to commit the crime, where the
criminal intent was already present in the accused's mind,
is not ordinarily entrapment. * * *"

See also 14 Words and Phrases, Perm. Ed., 714; 22 C.J.S.
99; 1 Wharton Cr. L. (12th ed. 1932) §390; 18 A.L.R. 146;
66 A.L.R. 478; and 86 A.L.R. 263.
In Wisconsin the following three cases deal directly with

the subject: Topolewski v. State, (1906) 130 Wis. 244, 190
N.W. 10S7 ;Koscak v. State, (1915) 160 Wis. 255,152 N.W.
181; Piper v. State, (1930) 202 Wis. 58, 231 N.W. 162.
In the Topoleivski case, supra, the accused was charged

with larceny of some barrels from a packing company. The
offense was planned and consummated with help of an agent
of the packing company, the purpose being to catch the
accused in the act. The court held that the acts of the agents
of the packing company, for which the company was re
sponsible, showed too active a participation and amounted
to consent by the company to the taking of the property.
Hence the element of trespass essential to the crime was
lacking.
The Koscak case, supra, involved an alleged violation of

a statute making it a crime to transport dynamite for cer
tain unlawful purposes. The court held that a private person
who hires detectives is bound by the acts of the detectives;
that if the evidence showed "that the detectives were the
active parties in originating and carrying out the perpetra
tion of the offense and the defendant was only a passive
participant in these acts, through the incitement and intim
idation of the detectives," then the defendant was not guilty
of the offense. The court at 160 Wis. 268 quotes and ap-
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proves the following rule from State v. CwrriCy 13 N. Dak.
655,102 N.W. 875:

"The authorities almost unanimously hold that a detec
tive may aid in the commission of an offense in conjunction
with a criminal, and that the fact will not exonerate the
guilty party. Mere deception by the detective will not shield
the defendant, if the offense be committed by him free from
the influence or instigation of the detective. The detective
must not prompt or urge or lead in the commission of the
offense."

Here a too active participation by the detectives raised
the defense of entrapment. Barnes, J., dissented on the
ground that defendant had committed every element of
the crime.

In Piver v. State, supra, involving violation by a barber
of the statute prohibiting the practice of medicine without
a license, a state inspector, acting as anyone else seeking
medical advice, told him he, the inspector, needed treatment
for a disease. The defendant made a diagnosis of the disease
and sold the inspector a bottle of medicine. The court held
the defense of entrapment was not established «ind the
defendant was guilty as charged. This was, "merely setting
a trap * * * by affording * * * the freest opportunity
to commit the offense," and "the fact that the party against
whom a crime is contemplated suggests, aids, encourages,
or abets the commission of the offense or sets a trap for
the accused is not a defense where the accused has done

every act essential to the completion of the offense." The
court further said that "the conduct of the defendant, not

the motive or deception of the inspector, is considered."
The general rule to be derived from these cases is that

to constitute entrapment the activities of the detective must
be such as to eliminate some necessary element of the crime.
Although the Koscak case seems to go further, and was so
understood by Justice Barnes (see his dissent), still it was
explained in the Piper case on the ground that Koscak's
participation was coerced and involuntary, a recognized
defense to any criminal charge.
In conclusion, you are advised that wardens may pur

chase game in order to obtain evidence against persons sus
pected of making a business of selling it, so long as they
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act in the same manner as any other purchaser. They may,
of course, deceive the seller by concealing their identity. But
the Koscak case stands as a warning against using pressure
of any kind to induce a violation which would not otherwise
occur.

WAP

Soldiers, Sailors and Marines—Department of Veterans
Affairs—Loans to Veterans—^Under sec. 45.35 (8b), Stats.,
department of veterans aifairs has discretion to accept
policy of title insurance in lieu of opinion upon abstract of
title.

May 23, 1949.
Gordon Huseby, Director,

Department of Veterans Affairs.

In the administration of sec. 45.35, Stats., you make loans
out of a fund appropriated for the purpose, to veterans who
qualify therefor, in sums not to exceed the statutory limit
of $1,000.

Your department in some instances takes mortgages upon
real estate to secure payment of notes given by such vet
erans. You ask my opinion as to whether you may accept,
at borrower's cost and expense, a mortgagee's policy of
title insurance issued by a company duly licensed to engage
in business as a title guaranty corporation under chs. 180
and 212, Wis. Stats. It is your purpose to rely on such
policy instead of procuring an opinion of an attorney upon
an abstract of title to the real estate which is the subject
of the proposed mortgage.
The statute, sec. 45.35 (8b), is silent as to the details

of how loans are to be negotiated, or whether you are to
take security for same. Subsection (8c) relates to author
izing veterans who are minors to execute mortgages and
deprives them of the defense of infancy where such minor
veteran executes the mortgage in his or her own right. It is
clear from this section that the legislature contemplated
that you would, on occasion, take mortgages to secure loans,
although you are not required to do so.
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It is the common and accepted business practice of duly
chartered savings and loan associations and banks in this
state to accept such policies in lieu of an attorney's opinion
on title based upon an examination of an abstract. Savings
and loan associations and banks are under stringent regu
lations. Under all the circumstances it is my opinion that
it is within your sound discretion as to whether you will
rely on such a policy of title insurance or procure an attor
ney's opinion upon examination of an abstract of title. If
you were to follow the practice of the savings and loan
associations and banks in that regard, it is certain that
your discretion would be soundly exercised.
SGH

Schools and School Districts—County School Commit
tees—petition for a referendum may be filed as provided
in sec. 40.303 (8) (a) within 30 days after the effective
date of said subsection where an order dismissing an appeal
from an order of county school committees acting jointly
upon its merits made on February 9, 1949, was vacated by
order dated May 21, 1949, so that from the date of the
latter order an appeal from the order of said committees
is pending.
A petition mentioned in sec. 40.303 (8) (a) must bear

the signatures of 15 per cent of the electors in the entire
territory of the reorganized district.

May 24. 1949.

Edmund H. Drager,
District Attorney,

Eagle River, Wisconsin.

You advise that on November 9, 1948, the county school
committees of Oneida and Vilas counties entered an order

effective November 14, 1948, which dissolved seven school
districts in Oneida and Vilas counties and created a new

school district out of the territory located in the districts
first mentioned. Thereafter an appeal was taken to circuit
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coui*t for Vilas county, which appeal was dismissed upon
its merits by order dated February 9,1949. On May 21,1949
an order was entered vacating the order of February 9
1949. '

On May 17, 1949, a petition for a referendum election
signed by 15 per cent of the electors of the towns of
Boulder Junction and Manitowish Waters, Vilas county
towns, which I assume coincide with the territory of two
of the school districts dissolved, namely school district No.
1, town of Boulder Junction, and No. 1 of the town of Mani
towish Waters, Vilas county, was filed. Said petition does
not bear the signatures of 15 per cent of the electors of the
entire territory affected by the order of the county school
committees.

You ask for an opinion, (1) as to whether the facts sub
mitted present a case where a petition for a referendum
could be filed as provided in sec. 40.303 (8) (a) which was
created by ch. 61, Laws 1949, published on April 24, 1949,
which is effective upon passage and publication (sec. 2, ch.
61, Laws 1949); and (2) as to the number of signatures
which must be obtained to meet the requirements of said
subsection.

The entry of the order of May 21, 1949, vacating the
previous order of dismissal entered on February 9, 1949,
had the effect of reinstating the appeal from the order of
county school committees of Oneida and Vilas counties.
Hence an appeal from said order is pending and under the
plain language of sec. 40.303 (8) (a) a petition for a
referendum may be filed as therein provided within 30 days
after the effective date of said subsection which was April
24, 1949. Had it not been for said order of May 21, 1949,
which was entered two days after your request for opinion
was received, the opposite conclusion would have been
reached.

I now turn to the question as to the number of signatures
which must be obtained to meet the requirements of that
portion of sec. 40.303 (8) (a) which refers to:

^ X,. a petition signed by 15 per cent of the electorsof the terntory to be placed in the proposed reorganized
district * *
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Here the entire territory constitutes the proposed re
organized district and all the former districts were placed
in it.

It follows that the petition mentioned must bear the
signatures of 15 per cent or more of the electors in the
entire territory.
WET

Appropnations and Expenditures—Hospital Construction
Fund—State Treasurer—Warrants—warrant to be pre
sented to the state treasurer for the purpose of causing a
payment to be made out of the hospital construction fund
as mentioned in sec. 20.438, Stats., must, in view of the
requirements of sec. 14.42 (4), bear the signatures of the
state health officer or his duly authorized agent for such
purpose and of the director of budget and accounts.

May 26, 1949.

WARREN R. SMITH,

State Trea;Surer.

You ask us to advise you as to what signatures are re
quired on a warrant presented to the state treasurer for
the purpose of causing a payment to be made out of the
hospital construction fund as mentioned in sec. 20.488,
which reads as follows:

"There is hereby established, separate and apart from all
public moneys and funds of this state, a hospital construc
tion fund. Money received from the federal government for
a construction project approved by the surgeon general
under the provisions of sections 140.10 to 140.22 shall be
deposited to the credit of this fund and shall be used solely
for payments due applicants for work performed, or pur
chases made, in carrying out approved projects. Warrants
for all payments from the hospital construction fund shall
bear the signature of the state health officer or his duly
authorized agent for such purpose."

The question arises because of other language in sec.
14.42 (4) which provides:
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"14.42 The treasurer shall:
<(:|c He

"(4) Pay out of the treasury, on demand, upon the war
rants of the director of budget and accounts and not other
wise such sums only as are authorized by law to be so paid,
if there be appropriate funds therein to pay the same, and,
when any sum is required to be paid out of a particular
fund, pay it out of such fund only; and upon each such war
rant, when payment is made in currency, take the receipt,
indorsed on or annexed thereto, of the payee therein named
or his authorized agent or assignee."

In our opinion the signatures needed on a warrant of
the kind and for the purpose mentioned are those of the
state health officer or his duly authorized agent for such
purpose, and of the director of budget and accounts.
This conclusion is based on the following grounds:
(1) Section 20.438 does not unequivocally state that a

warrant of the kind and for the purpose mentioned is suffi
cient if signed only by the state health officer or his duly
authorized agent. What is said is that it shall bear the
signature of the state health officer or his duly authorized
agent, which does not negative the general requirement
arising out of language in sec. 14.42 (4) that all warrants
for the payment of money out of the state treasury must
be signed by the director of budget and accounts. A con
struction that the signature of the director of budget and
accounts is not needed is one which should not be adopted
except where there is clear and compelling language which
requires it, which is not the case here in view of the general
policy adopted by our legislature embodied in sec. 14.42 (4)
that money can be paid out of the state treasury only on
warrants of the director of budget and accounts.
(2) In any event a settled principle of statutory con

struction requires that statutes* be construed, if possible,
to avoid conflict (XXXVIII Op. Atty. Gen. 28, 30) and any
conflict between sees. 20.438 and 14.42 (4) is avoided by the
construction adopted.
WET
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Constitutional Law—Taxation—Appropriations and Ex
penditures—Dairy, Food and Drugs—State—Bill No. 567,
A., proposing an exaction of 1 cent per pound of butterfat
upon producers, the proceeds to be used for promoting dairy
products through expenditure by American Dairy Associa
tion of Wisconsin and the national American Dairy Asso
ciation, would be unconstitutional as (1) delegation of sov
ereign power to a private corporation, (2) improper taxa
tion, and (3) regardless of whether promotion of dairy prod
ucts generally might be a public purpose if properly re
stricted, the proposed expenditure is not for a public pur
pose.

May 28, 1949.
The Honorable, The Assembly.

You have requested my opinion as to the constitutionality
of Bill No. 567, A., which proposes in form the imposition
upon producers of a tax at 1 cent per pound of butterfat
of milk and dairy products delivered for sale in the state
during June of each year and appropriates the proceeds to
the American Dairy Association of Wisconsin, (sometimes
referred to as the state association) a private, nonprofit,
nonstock, Wisconsin corporation, for promoting the use and
consumption of dairy products in the state or nationally,
through research, advertising, sales promotion or education,
including contributing to and financially supporting the
activities, projects and programs of the American Dairy
Association (sometimes referred to as the national asso
ciation) , a corporation, organized under the laws of Illinois
and having its principal office at Chicago, for promoting
dairy products.

Specifically your inquiry is whether this bill (1) takes the
property of one group of citizens without compensation, (2)
takes property without due process of law, (3) violates the
equality clause of the constitution, (4) confers sovereign
powers on a private corporation, or (5) uses state funds to
promote private business.
In essence questions 1, 2, 3 and 5 are the same, in that

they all rest upon the fundamental question of whether the
proposed expenditures are for a public purpose. Your fourth
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question, Involving delegation of sovereign power to a pri
vate corporation raises an entirely separate and distinct
issue. Although you do not raise it, there is a third proposi
tion relating to whether as a tax the exaction is valid.
In two prior opinions, XXVIII Op. Atty. Gen. 406 and

XXXII Op. Atty. Gen. 109, taxes somewhat similar to the
proposed exaction were considered to be valid. In the first
opinion nothing was considered except the method of collec
tion and the validity of the tax. Tlie bill covered by the
second opinion would have appropriated the funds so raised
to the department of agriculture for it to expend, and spe
cified that 80 per cent was to be used for a national dairy
promotion program "which shall be in co-operation with
similar funds from other states." That opinion, upon a very
brief analysis, stated that promotion of the sale of dairy
products generally in conjunction with other states ap
peared to be a proper public purpose for the state of Wis
consin. The present opinion re-examines the validity of the
tax, considers the question of whether the expenditures for
promoting the dairy industry of all the states are for a
public state purpose and takes up your fourth question.

Public Purpose

It is now conclusively established that public monies can
not be taken from the state treasury and spent for a private
purpose. In State ex rel. Wisconsin Development Authority
V. Dammann, (1938) 228 Wis. 147, 277 N.W. 278, 280 N.W.
698, the court said:

"* * * for the state to appropriate for a private purpose
money raised or to be raised by taxation would be to take
the property of one citizen or group of citizens without
compensation and to pay it to others, which would con
stitute a violation of the equality clause as well as a taking
of property without due process of law." (p. 175)

Several of the means specified in the proposed bill for
promoting the dairy industry, such as research, education
and dissemination of information, are so closely analogous
to activities traditionally carried on quite extensively by
the university, the department of agriculture and other edu
cational facilities, which are recognized as valid, that they
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need not be further considered. The additional and perhaps
the principal objective of the proposed bill is not to dupli
cate existing activities of that kind but through an exaction
in the form of state taxation to provide financial support to
the country-wide advertising campaigns of the national
American Dairy Association.

In my opinion promotion of the dairy industry of the
state of Wisconsin through advertising is a public purpose.
Agriculture is the second most important industry of the
state, following only manufacturing. It is responsible for
an annual income at present averaging around one bil
lion dollars. It is estimated that at least half of this income
is represented by milk checks of farmers. In my opinion the
dairy industry in Wisconsin is of such size and of such
vital importance when appraised from the standpoint of the
entire state as to make its promotion a public purpose. In
fact since 1935 the state of Wisconsin has been spending
from $42,500 to $71,250 annually "to advertise Wisconsin
and its dairy products." Sec. 20.60 (22), Wis. Stats.
In C. V. Floyd Fmit Co, v. Florida Citrus Commission,

(1937) 128 Fla. 565,175 So. 248, 253,112 A.L.R. 562, where
a tax was imposed on citrus fruit grown in the state of
Florida and turned into channels of trade, the use of the
proceeds for advertising the citrus industry of Florida was
held to be for a public purpose on the ground that the citrus
industry of Florida is one of its greatest assets, its promo
tion and protection is of the greatest value to the state, and
its advancement redounds greatly to the general welfare of
the commonwealth. State v. Enking, (1938) 59 Idaho 321,
82 P. (2) 649, ruled that a similar statute to promote the
fruit and vegetable industry by advertising the products of
the state of Idaho was valid. Likewise a Michigan statute
relating to the promotion of apples grown in that state was
sustained in Miller v. Michigan State Apple Commission,
(1941) 296 Mich. 248, 296 N.W. 245. In the case of Loui
siana State Department of Agrimlture v. Sibille, (1945)
207 La. 877, 22 So. (2) 202, 203 a similar statute for the
purpose of advertising and promoting increased consump
tion of sweet potatoes of the state of Louisiana was held
valid.
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The fore;going cases are distinguishable from the case of
Lingamfelter v. Brown, (W. Va., March 15, 1949) 52 S. E.
(2) 687, which held invalid a statute providing a tax for
advertising the apple industry of the state of West Virginia
on the ground that the West Virginia apple industry was of
such small size that it could not be said to be affected with

a public interest in that state. In Stuttgart Rice Mill Co. v.
Crandall, (1941) 203 Ark. 281, 157 S. W. (2) 205, a tax
on rice to be paid to a state rice development commission
was similarly held invalid.
In a case involving a statute of different design, but of

far more sweeping effect, the California and United States
supreme courts ruled that the state could lawfully assist
the raisin industry of that state by proration and marketing
provisions. Parker v. Brown, (1943) 317 U.S. 341, 63 S.Ct.
307, 87 L. ed. 315; Dickey v. Raisin Proration Zone No. 1,
(1944) 24 Cal. (2d) 796, 151 P. (2) 505, 157 A.L.R. 324.
The statutes passed ppon in the above mentioned Florida,

Idaho, Michigan and Louisiana cases all provided solely for
the promotion of the products of the particular state in
volved and for the expenditure of the funds by an official
state commission or department. In addition to the pre
viously noted expenditures for advertising dairy products
of Wisconsin under sec. 20.60 (22), Stats., for years public
funds have been spent for Wisconsin recreational advertis
ing to attract tourists and others from outside the state

(sees. 20.20 (3), 20.205 (3) and 23.09 (7) (1), Stats.), with
out challenge in the courts.

This proposed statute goes farther than any statute which
has been upheld in any of the decided cases, in that it
authorizes the promotion and advertising of not merely the
dairy products of Wisconsin but of the entire dairy industry
of the whole United States. In so doing, the proposed bill
enters a field of law for which we find no decided cases

directly in point to act as guideposts. Thus there is pre
sented the serious question of whether a program of pro
motion of the dairy products of the United States, carried
on throughout the United States, is a public purpose from
the point of view of Wisconsin. In other words can public
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funds of the state of Wisconsin be expended to directly

benefit persons outside the state? Money spent in research

upon or promotion of any product will not only benefit

Wisconsin milk producers, processors and others in the

dairy industry (and through them the Wisconsin public),

but will also benefit persons operating those businesses in

other states.

It may be argued that the promotion or development of

any and all dairy products will strengthen the market gen

erally; that a national promotion increases the public de
mand for dried milk, butter, or fluid milk, or some other
dairy product, or combinations of them at various times,

which will bring about a better price for milk in Wisconsin,

prosperity for the Wisconsin dairy industry, and thereby

benefit the entire state. If this benefit is reasonably related

to the expenditure of Wisconsin funds, the benefits to per
sons in other states possibly may be viewed as merely inci
dental and furnish no objection to the validity of such a law.
On the other hand, it may be argued as adverse to the

validity of such a law that Wisconsin public funds will

finance a large and unreasonable share of a program na
tional in scope and thereby, at least to the extent of the

disproportionate amount, be viewed as an expenditure for
the direct benefit of persons outside the state of Wisconsin.
There is nothing in the proposed law pointed at this objec
tion, such as a requirement or condition that to the extent

such national promotional program substantially benefits
those in other states, there shall be some reasonably related
financing from such other states.

Following is a table, using figures taken from the finan
cial statement of the national American Dairy Association
dated Feb. 15, 1949 and the bulletin "Farm Production,
Disposition and Income from Milk, 1947-1948" by the
bureau of agricultural economics of United States depart
ment of agricultui-e, issued in April, 1949, which compares,
for certain states, the financing of the national American
Dairy Association with the butterfat production of such
states;
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c,. . „ , Nat'l Contributions % Nat'l
Butterfat, Lbs. Total to A.D.A. Total

Wisconsin 552,000,000 12.0 $ 221.714 19 7
New York 302,000,000 6.5 49 320 4 1
Minnesota 288,000,000 6.2 140 000 119

—r 228,000,000 4.9 100,000 8.BCalifornia 225,000,000 4.7 0 0
Ohio 218,000,000 4.7 38,000 3.2
Pennsylvania 214,000,000 4.6 0 0
Michigan 213,000,000 4.6 90,113 7 6
in.nois 199,000,000 4.3 65 894 5 6
Missouri 186,000,000 4.2 45 063 3 8
Texas 165,000,000 3.6 eioOO .51
Indiana 151,000,000 3.3 48,497 41
Kansas 108,000,000 2.3 22 400 1 9
Washington 85,000,000 1.8 41 000 3 5
Oregon 58,000,000 1.2 5,000 4
Maine 25,000,000 .5 0 0

Total 4,600,000,000 100. $1,171,796 100.
(All states)

This table shows that, upon a basis of a voluntary dieck-
off by farmers in this state, Wisconsin is already furnishing
by far the largest financial support to the program of the
national American Dairy Association and, with Minnesota,
Iowa, Michigan, Illinois, Indiana and Washington, is contrib
uting more than its proportionate share, while the remain
ing states, including such producers as New York, Califor
nia and Pennsylvania, are contributing less than their share
or nothing at all. Further, if the proposed bill be enacted
and if other states do not increase their contributions Wis
consin would pay in an estimated $550,000 annually, which
would be about 37 per cent of the total budget of national
American Dairy Association.
A presumption of constitutionality is accorded all legisla

tive acts, and in one phase embraces the assumption that
facts necessary to support constitutionality exist. It would
appear, however, that the actual facts as set forth above

would strongly tend toward, if not compel, a holding that
the presumption is rebutted and result in the law being un
constitutional as exceeding the bounds of a proper public
purpose under the circumstances.
There is no requirement in this proposed bill that any

funds to carry on such program be supplied by any other
source. Thus, it is possible that a national promotion pro
gram could depend upon and be financed in entirety and
exclusively by the proceeds of this Wisconsin tax. The funds
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of the state of Wisconsin could be spent for advertising to
benefit persons in the dairy industry who are outside the
state and are not expending any of their own funds for such
advertising. The proposed law would be less subject to con
stitutional objection upon this point if the use of Wisconsin
funds in any national progi'am for the benefit of the dairy
industry generally were conditioned upon contributions
from other than Wisconsin sources upon some basis bearing
a reasonable relationship to the proportional benefit re
ceived. This might be done upon some formulistic basis
made a part of and an express condition in the law or pos
sibly through definite interstate arrangements.
However, even with such objection removed there would

still remain the basic question of whether the promotion of
the industry of the United States as contrasted with solely
that of the state is a public purpose. While it is true that
the states of Maine, Washington, Oregon and Iowa have
statutes somewhat similar to this proposed bill in that they
appear to authorize expenditure of state funds for national
promotion of an industry, I find no case which passes upon
the validity thereof. The decided cases, cited above, all deal
with statutes which provide for promotion of the products
of the state involved.

The proposed law goes far beyond the legislative acts
held constitutional in the cases above cited. This fact alone
does not, of course, prove that it is invalid.
The opinion of the Wisconsin supreme court in the case

of State ex rel. W. D. A. v. Dammann, 228 Wis. 147 (rehear
ing) , contains a statement of the controlling considerations
in a matter of this type.
At page 180, the court said;

"The course or usage of the government, the objects for
which taxes have been customarily and by long course of
legislation levied, and the objects'and purposes which have
been considered necessary for the support and proper use
of the government are all material considerations as well as
the rule that to sustain a public purpose the advantage to
the public must be direct and not merely indirect or remote.
4  )|C

Again at page 182, it said:

"* * * The rule that the benefits to the public must be
direct and not remote and that the past course or usage of
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government is to be resorted to for guidance must in each
case be considered in the light of the principle that the
legislature has a very wide discretion to determine what
constitutes a public purpose, and that courts will not inter
fere unless at first blush the act appears to be so obviously
designed in all its principal parts to benefit private persons
and so indirectly or remotely to affect the public interest
that it constitutes the taking of property of the taxpayers
for private use. It is to be observed that the tendency of
later cases is toward greater liberality in characterizing
taxes or appropriations as public in purpose, doubtless in
recognition of the fact, as was stated in Laughlin v. City of
Portland, supra, that:
" 'Times change. The wants and necessities of the people

change. The opportunity to satisfy those wants and neces
sities by individual effoi*ts may vary ... On the one hand,
what could not be deemed a public use a century ago, may,
because of changed economic and industrial conditions, be
such today. . . . Its two tests are: First, the subject mat
ter, or commodity, must be one "of public necessity, con
venience or welfare." . . . The second test is the difficulty
which individuals have in providing it for themselves.' "

Notwithstanding the principles so stated, I cannot by
any means assure you that the courts would declare that
financing a national advertising program is a proper public
purpose. It is my opinion, moreover, that in view of the
factual situation hereinbefore recited, the present bill es
pouses a program for the use of state finances that would
not be sustained as for a public purpose.
There is also the possibility that if it should be estab

lished as a fact that distribution of dairy products is con
centrated in the hands of two or three large corporations,
the court might rule that the proposed promotion expendi
ture principally benefits those two or three individual cor
porations and hence falls under the condemnation of the
rule in Suring v. Suring State Bank, (1926) 189 Wis. 400,
207 N.W. 944. That case established in this state that aid
to any single factory or corporation even in the daily busi
ness is not a proper public purpose. In that situation the
tax would be linked to an objective which for such addi
tional reason is not a public purpose.
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Delegation of Sovereign Power

It is established that the legislature may by statute em
ploy a private corporation to expend public moneys for
certain prescribed public purposes. State ex rel W. D. A. v.
Dammann, supra. However, that case appears to recognize
that the powers of expenditure which can be conferred
upon a private corporation cannot be so broad as to be
governmental in nature, and that the power to choose
among several and diverse objectives, or the uncontrolled
power to declare whether or not the law shall become oper
ative, is sovereign in character and cannot be delegated to
a pi'ivate agency.

In the proposed law, wide latitude is left to private cor
porations. The money will initially be paid to the state
association. It has discretion to choose all or some of the
following types of programs for direct expenditure by it
(either acting alone or with some other agency): (1) Plan
or conduct projects and campaigns for advertising, public
ity, sales promotion or education to promote or increase the
consumption of dairy products in Wisconsin or in the na
tion; (2) engage in research into matters of production,
processing, packaging, marketing, utilization, promoting or
advertising dairy products; (3) collect and disseminate
information relating to dairy products and their uses. In
addition the state association may choose to spend all or a
portion of the money "to contribute toward and help sup
port, financially and otherwise, the American Dairy Asso
ciation in such amounts and on such terms as American
Dairy Association of Wisconsin deems advisable from time
to time" so long as the national association continues to
advertise and promote dairy products on a nonprofit basis
and does not itself engage in any activity forbidden to the
state association.

Wisconsin produces a much higher fraction of the total
national production of some dairy products (e.g. cheese)
than it does of others (e.g. butter). There is nothing in the
law to guarantee that the total fund will be divided among
promotion of various products in some just proportion,
bearing in mind the amount of the state's contribution and
the dairy products in which the people of the state are more
substantially interested.
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In other words a broad choice as to the proportion of
funds to be directly devoted to research programs as com
pared with promotion and advertising is vested in the state
association. It has complete freedom to contribute to the
national association all, part or none of the funds. It has
complete freedom as to the terms under which it will make
such contribution, and except as the state association may
specify otherwise, the national association has complete
freedom of choice in spending the funds so long as (1) it
is nonprofit, (2) it advertises and promotes dairy products
and (3) does not use the funds for purposes for which the
state could not use them under the constitution, does not
advertise individual brands by name, and does not deal in,
market or distribute dairy products. •
The proposed bill would require the state association to

make an annual report to the Wisconsin department of
agriculture covering its activities and financial transactions
of the previous year. If it has made contributions to the
national association, the report shall include a financial
report of the national association and a certificate by an
officer thereof that it has met the standards of the statute.

A report showing compliance is a condition precedent to
disbursement to the state association of funds for the fol

lowing fiscal year. The state association may request the
advice of the department of agriculture whether any pro
posed expenditure is authorized under the law, and the
director has the power to order the state association not to
make a contemplated expenditure of moneys received by it
from the state upon a determination that it would be un
authorized. He has, however, no power to restrict the wide
freedom of choice of the state or national associations above

described.

He has no power to control expenditures by the national
association except that if it ceases at any time to comply
with the few restrictions which the act imposes on it, he
may order the state association to cease making further
contributions to the national association.

In State ex rel. W. D. A. v, Dammann, supra, the court
held that the W.D.A. was not given sovereign powers by
the appropriation act which was one of those challenged in
that case. At page 174, the court said: "Upon examining
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the statute, however, we find that no duties or functions
are imposed upon this corporation except those of using the
money appropriated in accordance with the calls of the
statute." It may be significant that the appropriation there
considered was $60,000 annually. While it is true that some
discretion may have been left to W. D. A. in apportioning
its money among sevei'al different types of duties and the
court evidently did not consider such discretion to be so
broad as to constitute governmental or policy making power,
the amount of money here proposed to be committed to the
state association is so many times greater and its choice of
methods so much broader that the two cases seem to me

fundamentally different in this respect.
This point is ex5)ressly emphasized in the concurring

opinion^f Justice Fritz, where it is said:

"However, the discretion and responsibility [originally
conferred on W.D.A.] * * * have been diminished to such
an extent by holding that an important group of purposes
under the act do not constitute proper state purposes (as is
stated in the opinion by Mr. Justice Wickhem), that what
now remains to be performed by the Wisconsin Develop
ment Authority does not constitute the exercise of govern
mental power. Consequently I concur in the conclusion that
the portions of the act which remain upon the elimination,
under the separability clause, of the invalid provisions must
be sustained." (p. 203)

It may also be noted as a difference that in the W.D.A.

case the expenditure of the state funds was by voucher and
warrant drawn on the state treasurer for each individual

item with consequent pre-auditing attendant thereon, while
here the proceeds of the exaction are placed in a separate
fund and as available, are paid over to the American Dairy
Association of Wisconsin which makes the individual ex

penditures. Thus, the expenditure of the funds is subject
only to a post-audit.

If the discretion herein involved was vested in the depart
ment of agriculture and none accorded the private corpora
tions, of if the statute itself prescribed with reasonable
particularity the amounts to be used for the different pur
poses, with consequent pre-audit of the expenditures in both
instances, then it would appear that there would be no im-
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proper delegation. It is my opinion, however, that the pro
posed law would be unconstitutional in its present form
because it would delegate to private corporations such wide
discretion over the use of a very substantial portion of pub
lic money as to constitute a delegation of sovereign power.

Validity as a Tax

Standing alone, the provisions in the proposed bill that
impose the exaction would appear to be valid taxation if
for general revenue purposes. They would then impose a
tax similar to the present state tobacco products, beverage,
and oleomargarine taxes. See also: Miller v. Michigcun State
Apple Com'n., supra.

It is fundamental that the state's taxing power can only
be resorted to for a constitutionally valid public or govern
mental purpose. The instant bill differs materially from the
tax involved in State ex rel. Martin v. Giessel, (1948) 252
Wis. 363, 31 N.W. (2) 626 in that there the proceeds of
increase in the liquor tax were paid into the general fund
as a pai-t of the general revenue without in any way being
ear-marked and the appropriation there was made out of
such general fund made up of general revenue. Here the
proposed bill expressly appropriates the actual proceeds of
the tax into a specially designated separate fund for use
solely by the American Dairy Association of Wisconsin, a
private corporation, for expenditure by it in the promotion
of dairy products. The taxing features of the bill thus ap
pear not to be separate and independent of the purpose for
which the proceeds are to be used, but to be inextricably
tied to the other provisions so that, notwithstanding the
severability clause, they cannot be viewed standing alone.
U.S. V. Butler, (1936) 297 U.S. 1, 56 S.Ct. 312. As the
purpose, which is thus a part of the tax, is not one that
is valid, the tax is likewise invalid. Whiting v. Sheboygan
4& Fond du Lac R. R. Co., (1870) 25 Wis. 167; Curtis's
Admr. v. Whipple, (1869) 24 Wis. 350.

Furthermore, viewed realistically as a whole the proposed
bill in substance is not a tax at all. It is an endeavor to use

the taxing process to effect compulsory participation in and
financial support to a private trade or business association
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and its particular program. It is not an exaction as a part
of a statutory regulatory program involving licensing, in
spection standards, marketing controls, etc., such as were
involved in the California raisin growers case, Parker v.
Brown, supra, or in Integration of Bar Case, (1943) 244
Wis. 8, 11 N.W. (2d) 604.
In United States v. Butler, supra, it was said:

"* * * A tax, in the general understanding of the term,
and as used in the Constitution, signifies an exaction for
the support of the government. The word has never been
thought to connote the expropriation of money from one
group for the benefit of another. * * *" (p. 61)

Attention should also be directed towards the fact that

the present articles of the American Dairy Association of
Wisconsin provide that only contributing producers, active
officers and employes of dairy plants, representatives of
organizations of such plants, and representatives of organ
izations of employes of such plants shall be members there
of. It is thus not an organization exclusively of Wisconsin
dairy farmers. If this bill and its taxing features were put
into operation, the farmers subjected to such exaction under
such articles would not be members by virtue of the making
of payments thereunder. Payment of taxes to the state

under this proposed bill clearly cannot be said to be a
"contribution" to such corporation by the dairy farmer.
In view of the foregoing and the absence of any controll

ing authority, it is my opinion that this proposed bill is
not within constitutional limits.

TEF:HHP:RGT
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Vocdtiondl and Adult Education—Tuition—Residence
Dependent Childnen—Children who live in foster home
"reside" in the municipal subdivision where said foster
home is located as such word is used in sees. 41.18 (1) and
41.19 (la).
The municipal subdivision where a foster home in which

children live is located and which does not maintain a school
of vocational and adult education is liable by reason of
provisions of sees. 41.18 (1), 41.19 (1) and 41.19 (la) for
nonresident tuition charged as a result of their attending
such a school maintained in another municipal subdivision,
assuming no facts exist which relieve said municipal sub
division of liability as provided in sec. 41.19 (lb).
At present time no provision is made for state aid to pay

nonresident tuition charged when children living in foster
homes attend a school of vocational and adult education
maintained in a municipal subdivision other than the one
where said home is located. Sec. 40.21 (2e) has no applica
tion.

June 6, 1949.
C. L. Greiber, Director,

State Board of Vocational and Adult Education.

You advise that several children from the child center at
Sparta are now living in a home, which we assume is a
duly licensed foster home, outside the city limits of a city
in which is located a school of vocational and adult educa
tion. Said children have received an eighth grade diploma
and are now attending said school of vocational and adult
education located in said city.

Questions on which you desire an opinion are:
1. Who is responsible for the nonresident tuition charged

for said children?

2. Is there any provision for state aid in cases of this

kind ?

Provisions under which it is possible to make arrange
ments whereby pupils who reside in a municipality not
maintaining a school of vocational and adult education
could attend such a school maintained in another muni
cipality are found in sec. 41.18 (1) which reads in part as
follows:
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person over the age of fourteen years who
shall reside in any town, village or city not having a voca
tional and adult education school, and who is otherwise
qualified to pursue the course of study, may with the ap
proval of the board of vocational and adult education, be
allowed to attend any school under its supervision. * * *"

Authority to charge tuition for nonresident pupils is
found in sec. 41.19 (1), which provides in part as follows:

"The local board of vocational and adult education is
authorized to charge tuition for nonresident pupils an
amount Sufficient to pay instructional costs of providing
training to such persons but not exceeding $1 for each day,
or 50 cents for each evening, of actual attendance. In deter
mining such cost appropriate reduction shall be made for
all state and federal aids, tuition fees, and special course
fees where applicable. * * *"

The presentation and payment of claims for such non
resident tuition is governed by sec. 41.19 (la). The portion
of said subsection applicable, where the nonresident pupils
reside in a municipality where no school of vocational and
adult education is maintained, reads as follows:

"* * * In case such nonresident pupils reside in a munic
ipality in which no vocational and adult education school is
maintained then such sworn statement shall be sent to the
clerk of the municipality in which such pupils reside. * * *
This statement shall be filed as a claim against the local
board of vocational and adult education or against such
municipality, as the case may be, and allowed as other
claims are allowed."

Conditions under which no liability for nonresident tui
tion exists are stated in sec. 41.19 (lb). For purposes of
this opinion, we assume that none exists in the instant case.
The foregoing subsections (sec. 41.19 (la) and (lb))

were created by ch. 153, Laws 1949, published on May 21,
1949. The legislature specifically provided that they shall
apply not only to all tuition charges made on and after the
effective date of said chapter, but also to all such charges
from the effective date of ch. 135, Laws 194t, to the effective
date of ch. 153, Laws 1949. Chapter 135, Laws 1947, in
advertently repealed certain language in sec. 41.19 (1),
Stats. 1945, and ch. 153, Laws of 1949 restores that lan
guage.
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The answer to your first question depends on whether
children who live in a foster home "reside" in the municipal
subdivision where said foster home is located, within the
meaning of said word as used in that portion of sees. 41.18
(1) and 41.19 (la) heretofore quoted. That question must
be answered in the affirmative in view of decisions of the
supreme court and opinions of this office. State ex rel. Smith
V. Board of Education, 96 Wis. 95, 100; State ex rel. School
District No. 1 v. Thayer, 74 Wis. 48; XXXVII Ops. Atty.
Gen. 66, 69; XXX Ops. Atty. Gen. 119; XXIX Ops. Atty.
Gen. 87 and opinions cited; XXV Ops. Atty. Gen. 608.
From the foregoing it follows that the municipal sub

division where the foster home in which said children live
is located is liable for the nonresident tuition charged as a
result of their attending the school of vocational and adult
education mentioned. We assume that the municipal sub
division where said foster home is located does not main
tain a school of vocational and adult education, and that no
facts exist which bring into operation any provision of sec.
41.19 (lb) relieving any municipal subdivision from such
liability.
Your second inquiry is answered in the negative. We

have been unable to find any statute which provides for any
state aid to pay nonresident tuition charged under the cir
cumstances mentioned. Sec. 40.21 (2c) does not apply.
WET

Criminal Law—Fines—^Where a defendant convicted of
an offense in justice court voluntarily pays his fine and
appeals to circuit court where the judgment is reversed, he
may not recover the fine. Appeal can be perfected under
sees. 360.23 and 358.01, Stats., without paying fine.

June 7, 1949.

Frank R. Sennot,
District Attorney,

Kewaunee, Wisconsin.

You state that in November of 1948 a defendant in jus
tice court was charged with cruelty to animals under sec.
343.47, Stats. He was found guilty and was fined $25 plus
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costs of $7.32. The defendant paid the fine and appealed to
the circuit court where the jury found him not guilty. He
has demanded the return of his fine and you ask if it may
be refunded.

Reference is made in your letter to XXXIII Op. Atty.
Gen. 70, where it was stated that a defendant may appeal
to the circuit court after he has been convicted in justice
court and paid his fine and costs therein. The question of
the return of the fine to the defendant if found innocent in
circuit court was raised in the opinion, but no opinion was
stated on that point because it was not actually presented
in the case considered.

The rule seems to be that where at the time of the pay
ment of a fine the accused has the right to an appeal and
pays the fine before appealing, the payment will be deemed
a voluntary one and the fine cannot be recovered back even
though the conviction is set aside, in the absence of a stat
ute providing otherwise. 36 C.J.S. 798. The following cases
are cited in support of the foregoing proposition: Goodwin
V. MacNeill, 188 Ga. 182, 3 S.E. (2) 675. People v. Bandy,
239 111. App. 273, State v. Pray, 30 Nev. 206, 94 P. 218.
D'Aloia V. Summit, 89 N. J. Law 154, 97 A. 722. See also
Donahue v. City of Philadelphia, 157 Pa. Super. 124, 41 A.
(2) 879.

In State v. Pray, supra, the accused, who had been con
victed and fined, took an appeal, and a stipulation between
counsel for the accused and the district attorney showed
that the accused paid the fine under protest, that it was
held by the clerk pending the outcome of the appeal, and
that the district attorney was willing to have the money
returned if the appeal resulted in favor of the accused.
Nevertheless, it was held that neither the clerk nor anyone
else had any power to make any disposition of the fine other
than that provided by statute and the judgment for the fine
could only be treated as paid under the circumstances.

While I find no Wisconsin cases on the point, sec. 360.23
provides that any person desiring to appeal from any sen
tence or judgment of conviction against him shall give the
justice notice thereof in writing, within 5 days, and there
upon the defendant shall be committed or enter into recog
nizance, and further proceedings shall be had on the appeal
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as provided in ch. 358. Also, sec. 358.01 provides that every
person convicted before a justice of the peace of any offense
may appeal from the sentence to the circuit court then next
to be held in the same county, and such appellant shall be
committed to abide the sentence of said justice until he shall
recognize to the state of Wisconsin in such reasonable sum,
with such sureties as said justice shall require, with condi
tion to appear at the court appealed to and there to prose
cute his appeal.

Hence, it is not necessary to pay the fine as a condition
precedent to the taking of an appeal from justice court to
circuit court, and there is no good reason for believing that
the general rule stated above would not be applicable in
Wisconsin with the fine being treated as a voluntary pay
ment for which there can be no recovery.
WHR

State Office Building—Commission—Transfer of Func-
tions-r-ln the event of passage of Bill No. 20, A., session of
1949, the bureau of engineering will be the statutory suc
cessor, vested with all the present duties, powers and func
tions of the now existing state office building commission.

June 7,1949.
State Office Building Commission.

You state that under the provisions of Bill No. 20, A.,
session of 1949, which is now pending before the legislature,
it is proposed to transfer the powers, duties and functions
of your commission to the bureau of engineering as of July
1, 1949.

You inquire what disposition shall be made at that time
of lost articles or money which have been turned in to your
office.

By virtue of the express provisions of Bill No. 20, A.,
session of 1949, which provides:

"(1) The powers, duties and functions vested in the
state office building commission are transferred to and
vested in the bureau of engineering."
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the bureau of engineering will be your statutory successor
and will succeed to all your duties, powers and functions. If
that statute is adopted, you will turn over to the bureau of
engineering your books, records, equipment, unfinished busi
ness of every nature together with the office space which you
now occupy.

RGT

Constitutional Law—Normal Schools—C ompulsory
Health Examinations—^Under sec. 37.11, Stats., board of
regents of normal schools is charged with the government
and control of all state teachers colleges, and through its
officers and employes may make provision for compulsory
physical examinations of all students, irrespective of the
religious beliefs of such students.

June 8, 1949.
J. Martin Klotsche, President,

State Teachers College,
Milwaukee, Wisconsin.

You state that for a number of years a general physical
examination has been required of all entering students at
the Milwaukee state teachers college, and that you are now
also requiring a chest X-ray examination in addition to the
general physical examination. This X-ray examination is
also required each year before students are permitted to re-
enroll. My attention has also been called to the fact that all
state teachers colleges in Wisconsin are members of the
American Association of Teachers Colleges and that in com
pliance with the minimum standards for accrediting
teachers colleges and normal schools physical examinations
by a physician are required for every student at least once
a year.

I am informed that the college's requirements as to pl>ys-
ical examinations are being challenged by a religious or
ganization as an infringement on the religious rights of its
members. You therefore inquire whether the college may
lawfully require such physical examinations and annual
chest X-ray examinations of all students.
Under sec. 87.11, Stats., the board of regents of normal

schools is charged with the government and control of all
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•the state teachers colleges and has the power to make rules,
regulations and by-laws for the good government and man
agement of the same. Sec. 37.11 (1). It may appoint a prin
cipal and assistants and such other teachers, officers and
persons as may be required for each of said colleges and
prescribe their duties. Sec. 37.11 (2). It may prescribe rules
and regulations for the admission of students and require
applicants for admission to undergo an examination to be
prescribed by the board. Sec. 37.11 (7).

It seems clear that the board of regents either directly or
through its officers and employes has all the powers neces
sary to accomplish the objects and perform the duties pre
scribed by law, including the taking of such safeguards as
are reasonably calculated to protect student health. The
state teachers colleges are institutions of public instruction,
XXXVII Op. Atty. Gen. 347. The general rule appears to
be that health measures prescribed by municipal or school
authorities as a condition of school attendance do not con
flict with statutory or constitutional provisions conferring
upon persons of proper age the privilege of attending school.
47 Am. Jur. 435. It has been held that the adoption of regu
lations requiring physical examinations and presentation
of a physician's certificate as conditions of admission to
school constitute a proper exercise of the police power dele
gated by the state to those in charge of the public schools,
and such regulations need not depend upon express statute.
47 Am. Jur. 436.

It is true that in State ex rel. Adams v. Burdge, et al.,
95 Wis. 390, it was held that the state board of health as an

administrative agency did not have the power by rule to
exclude from public and other schools all school children
who did not present certificates of vaccination for smallpox.
The court, however, pointed out that it expressed no opinion
on the validity of legislation making vaccination of children
attending school compulsory, and it is apparent that the
court has changed its views since the date of the above
decision on what powers may be properly delegated to an
agency such as the state board of health. See State ex rel.

Martin v. Juneau, 238 Wis. 564, 569.
Moreover, there is a substantial distinction between a

physical examination and vaccination or immunization. The
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latter procedures are directed toward producing a changed
condition within the body and, accordingly, may be deemed
a form of medical treatment. Our statutes expressly recog
nize that a person may not be compelled to submit to medi
cal treatment if he objects thereto. See sees. 147.19 (2),
143.07 (13), 143.14 (4) and 102.42 (1). However, an exam
ination to determine the absence of contagious conditions
does not involve medical treatment. See XXVII Op. Atty.
Gen. 446, 447. See also sec. 143.13 authorizing local boards
of health to exclude unvaccinated persons from school.

In Hallett v. Post Printing & Publishing Co., 68 Colo. 573,
192 P. 658, 12 A.L.R. 919, the court said at pages 921-922:

"The power of the school board to exclude pupils who do
not meet reasonable health requirements, which is un
doubted, necessitates the conclusion that they have power:
"(1) To make the requirements, and therefore to take

expert advice as to what those requirements ought to be.
"(2) To determine whether the pupil meets them, which

requires expert advice and inspection, and therefore they
may employ suitable persons to give such advice and make
such inspection.

«* ♦ *

"It is also undoubted that the board may provide for the
physical as well as the mental education of the pupils. It
follows that, if they provide physical education, they must,
within reasonable limits as to expense and time of pupils,
provide for determining what is proper and beneficial for
each pupil by all reasonable means, including examination,
physical as well as mental, by suitable persons, and for pro
per physical exercises and development to overcome de
fects."

I assume without question that no religious tests of any
character are imposed in connection with the physical exam

inations to which you refer, and while the rights guaranteed
under the first and fourteenth amendments to the federal

constitution and under sees. 18 and 19, art. I, Wisconsin

constitution, should be jealously protected, it must at the
same time be kept in mind that there is a duty and an obli
gation on the part of the state to see that students at its
colleges are given proper protection in matters of health
from the ravages of such devastating diseases as tuber
culosis or other contagious maladies. Reasonable regulations
directed to that end by discovering the existence of such
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diseases through required physical examinations appear to
constitute without doubt a reasonable exercise of the state's

police power. See City of Washhurn v. Ellquist,, 242 Wis.
609, as to the exercise of such power in matters alleged to
interfere with freedom of religion. Note also the words of
the court in State ex rel. Weiss et al. v. District Board, 76
Wis. 177, 200, where Justice Lyon said:

.  . For example, a Mormon may believe that the prac
tice of polygamy is a religious duty; yet no court would
regard his conscience in that behalf for a moment, should
he put his belief into practice."

You are therefore advised that the board of regents of
normal schools and those who are properly authorized to act
for it at the various state teachers colleges are not pro
hibited under the constitution or otherwise from requiring
physical examinations of students as a condition of enroll

ing or re-enrolling in such colleges.
WHR

Criminal Law—Lotteries—Where distributor of manu

factured product contracts with a theater for showing of
short motion picture demonstrating manufacturer's product
and in connection therewith theater patrons are asked to
deposit in a box stubs on which they have written their
names and addresses, from which box a drawing is held for
a prize consisting of one set of the manufacturer's product,
the distributor obtaining a benefit through the compilation
of a list of prospects from the stubs, this scheme is a lottery
in violation of sec. 348.01, Stats., notwithstanding that it is
not advertised outside the theater and is not intended to

increase attendance at the theater and the distributor pays
the theater the regular charge for showing the advertising
motion picture.

June 10, 1949.
Joseph E. Tierney,

Deputy District Attorney,
Milwaukee, Wisconsin.

,  You have requested an opinion as to whether the follow
ing scheme constitutes a lottery in violation of sec. 348.01,
Stats.;
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A distributor of aluminum cooking utensils has entered
into a contract with a motion picture theater to show an
advertising "trailer" depicting cooking demonstrations with
the aluminum goods set. The manufacturer pays the theater
the regular fee for showing this trailer. There is also an
arrangement whereby a complete set of the aluminum
goods is displayed in the lobby of the theater. Each theater
patron is presented with a coupon having a detachable stub
and sterially numbered, of which the following is a copy:

No. 1243 Fill Out In Full

Please Print

Name

Address -i

City
Theatre

LAUREL WATERLESS COOKERS

Deposit This Stub in Box
Winner Will Be Notified If Not Present

2 SETS GIVEN FREE!

The Holder of the Lucky Number

Will Receive FREE

A 12-PIECE Set of the Nationally

Advertised

LAUREL WATERLESS COOKERS

Compliments of
To Be Given Away at the

THEATRE

No. 1243 SAVE THIS
PART

C43

The patron fills in his name and address and deposits the
stub in a box. A drawing is held daily and a set of the
aluminum ware is presented to the holder of the winning
ticket.

This drawing is not advertised outside of the theater.
The patrons attending the theater do not know in advance
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that such a drawing will be held. There is no increased pa
tronage at the theater by reason of the drawing and the
theater is paid the regular charge for showing the trailer.
The benefit obtained by the manufacturer is that from the
stubs is obtained a list of prospects upon whom the repre
sentatives of the distributors may call for the purpose of
selling the aluminum products.
You state that in determining that the scheme is a lottery

you have excluded the theater entirely from your considera
tion of the question but that in your opinion the scheme
constitutes a lottery because the list of prospects is the con
sideration and the elements of prize and chance are present.

I agree with your analysis of the problem. Although this
scheme is somewhat atypical in that it is not designed to
attract patronage to the theater by an appeal to the gam
bling instinct (although it appears likely that it would

have that effect even without commercial advertising be
cause patrons would pass the word on to their friends),
still all the required elements of a lottery are present. Prize
and chance are clearly involved, and the consideration con
sists in the requirement that the patron supply the distrib
utor with his name and address to be used for commercial

purposes. As the supreme court said in State ex ret. Regez
V. Blumer, (1940) 236 Wis. 129, 132, "Consideration con
sists in a disadvantage to the one party or an advantage to
the other. We here have both."

WAP

Intoxicating Liquors—Minors—The spectator area at a
baseball park or similar premises is not a "barroom or other
room" within the meaning of sec. 66.054 (19), Stats.

June 11, 1949.

William J. McCauley,

District Attorney,
Milwaukee, Wisconsin.

You have requested an interpretation of ch. 159, Laws
1949, creating section 66.054 (19) of the Wisconsin statutes.

This section reads as follows:
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"PRESENCE IN PLACES OF SALE PROHIBITED;
PENALTY. Every keeper of any place, of any nature or
character, whatsoever, for the sale of any fermented malt
beverage under a "Class B" retailers license, who shall
either directly or indirectly suffer or permit any person of
either sex under the age of 18 years, unaccompanied by his
or her parent or guardian, who is not a I'esident, employe,
or a bona fide lodger or boarder on the premises controlled
by the proprietor or licensee of such place, and of which
such place consists or is a part, to remain in any barroom
or other room on such premises in which such fei-mented
malt beverage is sold or dispensed for any purpose, except
ing the transaction of bona fide business other than amuse
ment or consumption of edibles or beverages, shall, for
every such offense, be liable to a penalty not exceeding $250,
besides costs, or imprisonment in the county jail or house
of correction not exceeding 60 days; and any such person so
remaining as aforesaid, who is not a resident, employe, or
a bona fide lodger or boarder on such premises, or who is
not accompanied by his or her parent or guardian, shall
also be liable to a penalty of not more than $20, besides
costs. This section shall not apply to hotels, drugstores,
grocery stores, bowling alleys, cars operated on any rail
road, nor to premises operated under both a "Class B"
license and a restaurant permit where the principal business
conducted therein is that of a restaurant. It shall be pre
sumed, however, where such premises are so operated under
both a "Class B" license and a restaurant permit, that the
principal business conducted therein is that of the sale of
fermented malt beverage, until such presumption is rebutted
by competent evidence. The provisions of subsection (15)
providing for punishment of violators of this section by fine
and imprisonment shall not apply to this subsection."

Your question is whether or not this law would prohibit

persons under eighteen, unaccompanied by a parent or
guardian, from attending baseball games at Borchert Field,

the Milwaukee American Association baseball park, because
beer is sold at that place.

The statute prohibits presence in any barroom or other
room on the premises where fermented malt beverage is
sold. Section 176.32 is a statute almost identical with sec

tion 66.054 (19), except that it pertains to places where
intoxicating liquor is sold. This being a statute m pan
inateria, it may be considered in construing the new law.
In XXXVII Op. Atty. Gen. 286, it is stated that the restric-
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tion extends only to the barroom or other room where liquor

is sold or dispensed and does not include the entire premises.
Such interpretation had previously been assumed in other
opinions of the attorney general. See page 288 of the
opinion above cited.

While the authorities have given the word "room" some
variation in meaning, I believe it is appropriate to accept
either the definition of Webster, which is "a portion of
space enclosed by walls or pai'titions in a building" or that
of Funk and Wagnalls, "a space for occupancy or use en
closed on all sides as in a building."
The manner in which the statute is phrased is also indic

ative of the meaning of the word "room." "Barroom" cer
tainly has a definite and commonly accepted meaning. It is
a room on premises where liquor is sold that contains a bar.
(See the opinion above cited pointing out certain situations
where the "barroom" may constitute a large area not com
pletely in close proximity to the bar.) The term "other
room" is indicative of similarity and in my opinion it in
creases the scope of the statute only in as far as it includes
places similar to a barroom that do not contain a bar.
While the spectator area of any baseball park or stadium,

that is the grandstand, bleachers or similar structure, is
enclosed in the sense that ingress and egress of persons is
restricted, and in some instances has a partial roof for pro
tection against sun and rain, it is not enclosed on all sides
in the manner of an ordinary room. I am therefore of the
opinion that the presence of unaccompanied persons under
18 yeai's of age is not restricted in this part of a baseball
park or similar premises.

Section 66.054 (19) is not applicable to certain places
which are specifically excluded from the operation of this
law for the apparent reason that the sale of fermented malt
beverages is incidental to the business there conducted. While
the sale of fermented malt beverages at a baseball game is
certainly incidental, it cannot be considered that the entire
premises is exempt from the prohibition of the statute, since
it contains no general language authorizing this, and laws of
this kind must be construed strictly against the licensee.
Therefore, if there are "barrooms or other rooms" in a struc
ture at a baseball park or similar premises wherein fer-
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mented malt beverages are sold, this section would be applic
able to them unless the principal business in such room is
that of a restaurant.

You also ask whether or not my interpretation of the
statutes governing the liquor laws prohibits anyone under
the age of 21 from entering "premises" where beer and in
toxicating liquor are dispensed. As pointed out above, sec
tion 176.32 limits the restriction to barrooms or other rooms

and not to the premises as a whole. The licensee is not
required to prevent a minor from entering such rooms, but
only to prevent him from remaining for any purpose, except
the transaction of bona fide business other than amusement

or consumption of edibles or beverages.
REB

Constitutional Law—Municipalities—Soil Conservation—
Highways and Bridges—Private Roads—Bill No. 593, A.,
1949 legislature, creating sec. 66.34, Stats., to authorize
municipalities to contract for the performance of soil con
servation work on privately owned lands and emergency
work on private roads is of doubtful validity as to the pri
vate roads provision.

June 14, 1949.
The Honorable, The Senate.

You have requested an opinion on the constitutionality of
Bill No. 593, A., and in the event of an opinion to the effect

that said bill in its pi*esent form is unconstitutional, you
have requested further that an opinion be given as to the
constitutionality of said bill as amended by amendment No.
1, S.

Bill No. 593, A. would create sec. 66.34 of the statutes

to read:

"66.34 SOIL CONSERVATION; PRIVATE ROADS.
Any county, city, village or town by its governing body or
through a committee designated by it for the purpose, may
contract to do soil conservation work on privately owned
lands and emergency work on private roads, but no such
contract shall involve more than $200 for any one person."
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Amendment No. 1, S. would amend the bill by deleting
the words "and emergency work on private roads."
I will consider first that portion of the bill which author

izes the performance of emergency work on private roads.
Earlier this year the circuit court of Ozaukee county in

the case of Albert Heimerl et al. v. Ozaukee County et al.
held that sec. 86.106 created by ch. 457, Laws 1947, and
which authorizes the performance of private road work by
municipalities and counties, is invalid for the reason that
public funds may not be expended for private purposes. In
support of its decision the court cited the following author
ities : Curtis's Adm'r. v. Whipple, 24 Wis. 350; Whiting v,
Shehoygan & F. R. Co., 25 Wis. 167; Art. IV, sec. 4, U. S.
constitution; Opinion of the Justices, 155 Mass. 598, 30
N. E. 1142; Cleveland v. Ruple, 130 Ohio St. 465, 200 N. E.
507.

It was argued in that case that the construction of roads
and drives for private access to public highways is for a
public purpose, but the court pointed out that the statute
contained no such limitation and that under its terms there
was nothing to prevent the construction by the county of a
driveway from a farmer's residence to his barn. The court
also considered it immaterial that in many communities
there are no private road building contractors and that the
facilities for building and maintenance of roads are confined
to those which are municipally owned. Nor was the court
impressed with the argument that unless municipal high
way employes were permitted to engage in such work there
would be difficulty in providing full time employment for
them. A number of enterprises were called to the court's
attention in which municipalities engaged, such as road
building, operation of waterworks, sewage, gas and electric
systems, housing and the like. These were distinguished in
the decision as being a proper exercise of the police power
for preservation of the public health and general welfare
of the community, whereas it was considered that under
sec. 86.106 no one would be benefited except the owner of
the land.

It was also stated in the opinion that if the act were
valid the county board of Ozaukee county might properly
do such work in Douglas county, and that this would not be
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the exercise of a power of a local, legislative or administra
tive character which is the only kind of power that the
legislature may confer upon a county board. Art. IV, sec.
22, Wisconsin constitution. The court therefore concluded
that the statute was unconstitutional because its application

would result in the appropriation and expenditure of public
funds for a private purpose without any direct advantage
to the public and because it purported to authorize muni
cipalities to engage in private business.

It is my understanding that an appeal in this case is
to be taken before the time for appeal expires and, of
course, it would not be proper to comment further as to
the possible or probable outcome of an appeal while the
matter is still sub judice particularly where this office may
participate in the appeal as it did in the trial in the lower
court.

However, on the strength of the circuit court decision
it is my duty to advise that any statutory provision author
izing a municipality to engage in private road work, whether
of an emergency character or otherwise and regardless of
the amount of money involved, is of doubtful validity.

This leaves for consideration the remainder of the bill

as it would be if amendment No. 1, S. were adopted and
counties, cities, villages or towns were authorized to con
tract to do soil conservation work on privately owned lands.
The question of the validity of such an enactment, so far
as I know, has not been raised in this state although we
have statutes which go much further than Bill No. 593, A.
as will be pointed out.

It is to be noted that this bill contemplates the making

of contracts for work on privately owned lands. Presumably
payment would be required for the work done so that there
would be no ultimate cost to the public. However, as was
said in the Ozaukee county case, until the municipality is
compensated money which has been raised by a tax levy is
invested in the work. It should be noted that the provisions
of ch. 92 relating to soil conservation, as suggested above,
go much further by providing aid to private land owners
without being subject to contracts calling for reimburse
ment.
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Sec. 92.05 provides for the establishment of soil con
servation districts by the county board, and sec. 92.06 pro
vides, with certain exceptions, that the special committee on
agriculture shall be the supervisors of the district when a
county has been declared a soil conservation district. Sec.
92.08 provides that a soil conservation district shall consti
tute a governmental subdivision and a public body corporate
and politic exercising public powers. Under subsection (2)
the district has the following additional powers:

"(2) To co-operate, or enter into agreements with, to
furnish financial or other aid to any agency, governmental
or otherwise, or any occupier of lands within the district,
in the carrying on of erosion-control and prevention opera
tions within the district, subject to such conditions as the
committee may impose and the supervisors may deem neces
sary."

Sec. 92.08 (5) also gives the district the power:

"(5) To make available, on such terms as it shall pre
scribe, to land occupiers within the district, agricultural and
engineering machinery and equipment, fertilizer, seeds and
seedlings, and such other material or equipment, as will
assist such land occupiers to carry on operations upon their
lands for the conservation of soil resources and for the pre
vention and control of soil erosion."

Sec. 92.08 (9) provides:

"(9) As a condition to the extending of any benefits
under this chapter to, or the performance of work upon,
any lands not owned or controlled by this state or any of
its agencies, the supervisors may require contributions in
money, services, materials or otherwise to any operations
conferring such benefits, and may require land occupiers to
enter into and perform such agreements or covenants as to
the permanent use of such lands as will tend to prevent or
control erosion thereon."

It is readily apparent that the foregoing provisions are
far more sweeping than anything contained in Bill No. 593,
A., and if the above mentioned provisions of ch. 92 are valid
there should be no question as to the validity of the soil
conservation provisions of Bill No. 593, A.
Assuming for purposes of this opinion the soundness of

the Ozaukee county decision so far as private road work is
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concerned, it would appear that soil conservation work can
be readily distinguished. During the past year or two nu
merous magazine articles as well as books have appeared
wherein economists and scientists take a very dim view of

the future food supply for the human race unless effective
soil conservation measures are promptly undertaken. When

a gully starts on one farmer's field it does not respect the
boundary fence but becomes a common enemy which may
threaten an entire countryside, and while the farmer upon

whose fields soil conservation work is performed derives a
private benefit this does not negative the very large and sub
stantial gains which result to the public generally. The fact
that the expenditure benefits certain individuals or one class
more immediately than it does other individuals or another
class does not necessarily deprive the expenditure of its
public character. State ex rel. W. D. A. v. Dammann, 228
Wis. 147.

There are a number of cases taking the view that the
encouragement or promotion of the agricultural industry is
a public purpose for which the taxing power may be validly
exercised. See 112 A. L. R. 576 (note). Reference to some

of such cases was recently made in an opinion from this
office to the assembly on May 28,1949.* Without attempting
to discuss such cases here, we will merely cite a few of
them: C. V. Floyd Fniit Co. v. Florida Citrus Commission,
128 Fla. 565, 175 So. 248, 112 A.L.R. 5Q2; State v. Enking,
59 Ida. 321, 82 P. (2) 649; Miller v. Michigan State Apple
Commission, 296 Mich. 248, 296 N. W. 245; Louisiana State
Department of Agriculture v. Sibille, 207 La. 877, 22 So. (2)
202; Parker v. Brown, 317 U. S. 341.

Also, it has been held that public housing is a public
purpose for which tax money may be expended. Redfern v.
Board of Commissioners of Jersey City, 137 N. J. L. 356,
59 A. (2) 641.

While, of course, it is impossible to predict with any
degree of certainty what the courts might hold with refer
ence to soil conservation work on private lands, we believe
that there are sound grounds for concluding that such leg
islation is valid. It should be added, however, in line with

* See page 202 of this volume.
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the decision in the Ozaukee county case that an attempt on
the part of any county to perform such work outside of the
county might be held improper as in conflict with art. IV,
sec. 22, Wisconsin constitution, which provides that the
legislature may confer upon the hoard of supervisors of the
several counties of the state such powers of a local, legisla
tive and administrative character as they shall from time to
time prescribe.
WHR

Constitutional Law—Appropriations and Expenditures—
Airports—Section 4 of Bill No. 416, A., 1949 legislature, is
probably invalid to the extent that it authorizes appropria
tion to privately owned and operated airports of motor fuel
tax money to reimburse such airports for expenses incurred
in improving or developing landing areas and aerial ap
proaches.

June 16, 1949.
The Honorable, The Assembly.

You have requested an opinion as to the constitutionality
of the provisions of section 4 of Bill No. 416, A., for 1949,
proposing state aid to municipal and private airports.

Section 4 of Bill No. 416, A., reads as follows:

"SECTION 4. 114.22 of the statutes is created to read:
"114.22 AID TO MUNICIPAL AND PRIVATE AIR

PORTS. There is appropriated annually from the state
aeronautics fund, defined in section 20.53 (3), in encourage
ment of development and improvement of municipal and
privately-owned and operated airports that are maintained
for public use including required services thereon, such
sums as may be required under the following limitations:
"(1) Every municipality owning an airport and every

owner or lessee of a privately-owned airport shall report
annually, on or before February 1, to the state aeronautics
commission the amount of money actually spent by him in
improving and developing the landing area of such airport
including aerial approaches during the preceding calendar
year. Sums used for repair or maintenance shall be included,
and the commission may require such detailed information
and proof as may be necessary to determine the same.



234 Opinions op the Attorney General

"(2) Such municipality, owner or lessee shall further, at
the same time, report to the commission the number of gal
lons of motor fuel sold at such airport and used in aircraft,
together with the amount of the state motor fuel tax paid
thereon into the state treasury.
"(3) Upon receipt of such information and such additional

information as it may require, the commission shall make a
finding as to the amount so used for improving and develop
ing the landing area of such airport including aerial ap-'
proaches and the amount of tax so collected. The municipal
ity, owner or lessee shall be reimbursed for all the money
spent in improving his airport but not in excess of the
amount of the tax so collected.

"(4) The commission shall determine the amount so due
for the preceding year and shall on or before March 15
certify the same to the secretary of state who shall there
upon draw a warrant for the amount so certified."

Prior to the amendment of art. VIII, sec. 10 of the Wis

consin constitution in 1945, such a provision would have
been subject to attack as attempting to authorize the state

to be a party to a work of internal improvement. However,
in April of 1945 the foregoing constitutional provision was
amended so as to provide that the state may appropriate
money for the development, improvement and construction
of airports or other aeronautical projects.
The next questions which suggest themselves are whether

or not the bill as presently drawn is unconstitutional for

the reason that it authorizes the expenditure of state funds
for a local purpose or for a private purpose.

Sec. 78.14 (2) (a) presently provides for refunds of
taxes paid on motor fuels used in airplanes. Sec. 3 of Bill
No. 418, A., removes this refund provision from sec. 78.14
(2) (a) and sec. 4 in substance provides that municipally
and privately owned airports are to keep records of the
motor fuel tax collected on fuel sold at such airports for
use in aircraft, and this money is to be refunded to such
airports for the purpose of reimbursing them for expenses
incurred in improving and developing the landing areas
and aerial approaches, but not in excess of the amount of
tax so collected at any such airport.
May state money be used to aid municipalities which im

prove their airports?
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In State ex rel. W.D.A. v. Dammann, 228 Wis. 147, at
page 185, it was decided that state money could not be used
to assist a particular municipality to construct or acquire a
public utility plant. At page 186 it was said: "To appro
priate funds to be so used is to devote the funds of the tax
payers generally to the promotion of a matter that is not
of state concern." It is my opinion, however, that the use
of state money to aid municipalities in improving airports
is distinguishable from aiding municipalities to acquire or

construct public utility plants and would be constitutionally
proper. An airport like a city street is a local project viewed
physically, but viewed functionally each is an important
part of a state-wide transportation system and therefore of
state concern. It is recognized at page 186 of the W.D.A.
case that health and education affect the whole state and

are properly state functions and that state aid to local com
munities for their promotion is proper. See State ex rel.
New Richmond v. Davidson, 114 Wis. 563. In my opinion,
transportation falls into the same classification in this
regard as health and education. In fact, the state has, for
many years, contributed money to municipalities for high
way construction and maintenance. Section 84.10, Wis.
Stats. Furthermore, the amendments to art. VIII, sec. 10,
Wisconsin constitution, themselves indicate that public high
ways, airports and aeronautical projects, forestry and vet
erans' housing are matters of state concern.

It is my opinion that if the benefits of the proposed bill
were limited to municipalities, the bill would be constitu
tional if enacted. It seems to be within the proper limits of
legislative action to apportion the eligibility for benefit upon
the basis of the amount of gasoline sold at the respective
airports. In this connection attention is called to the case
of State ex rel. Board of Aeronautics v. Sims, (1947 W. Va.)
41 S. E. (2) 506 where it was held that the control of avia
tion is the prerogative of the state under its police power
and that the legislature may enact laws providing for its
regulation and appropriate public funds therefor such as
extending aid to counties and municipalities.
May state money be used to aid private individuals to

improve airports owned by them? Otherwise stated, is the
improvement of privately owned airports a public purpose?
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The question of what is and what is not a public purpose
received extended study by our supreme court in the W.D.A.
case, supra. Among other things, it was there held that an
appropriation solely for a public purpose, and under proper
governmental control and supervision, is not invalid merely
because it is paid to or through a private corporation or
agency; that in ascertaining whether an appropriation is
for a public purpose, the course or usage of government, as
well as the rule that to sustain a public purpose the advan
tage to the public must be direct and not merely indirect or
remote, are the material considerations.

Attention is respectfully directed to an opinion addressed
to your honorable body dated June 14, 1949,* in which it is
suggested that use of public money for soil conservation is
proper as for a public purpose, notwithstanding the fact
that the private property of individual citizens will be im
proved. It is also suggested that on the other hand, the use
of public money to build a private road may be invalid (and
has been held to be invalid by one of our circuit courts)
even though the public treasury is to be compensated for
the work done. The validity of the expenditure for soil con
servation rests upon the premise that general benefit will
result from the use of conservation measures on lands of
such topography that they require it and that the private
ownership of these lands is incidental. It is my opinion,
however, that the case of improvement of a privately owned
airport is different from the case of the use of conservation
measures. In the case of the airport owner, the public money
is to be spent to add to the value of particular land because
the owner has chosen for his private purposes to develop
it as an airport and the increase in value of the privately
owned land produced by the use of public money may pre
sumably be recovered in money by the private owner in the
event of sale to another private person or even to the state
itself or other governmental unit.

It may be suggested in support of the proposed bill that
the legislature may deem the business of private airport
operation to be of such importance to the state that finan
cial assistance to those engaged in it is a public purpose.

* Page 228 of this volume.
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There have been a number of instances where legislative
attempts to give direct aid to a particular type of private
industry have been held invalid. Some of these are collected
at pages 181 and 182 of the W.D.A. case, suv^a.
In a note in 112 A.L.R. 571 at 576, it is pointed out that

the comparatively few cases taking the view that the
encouragement or promotion of an industry as a whole is
a public purpose Xor which the taxing power may be validly
exercised all relate to statutes passed in aid of agriculture.
Otherwise, the decisions apparently are agreed upon the
general rule that encouragement or promotion of a specific
industrial enterprise carried on by private ownership is not
a public purpose for which taxes may be imposed or public
money appropriated.

In an opinion rendered to your honorable body dated
May 28, 1949* several cases are referred to, upholding ap
propriations of public money for the promotion of the
products of an industry of a particular state. It would ap
pear that when a particular industry is of such magnitude
and vital importance to the state that its welfare affects the
welfare of the state as a whole, public funds may be prop
erly expended to encourage that industry. In my opinion,
these authorities would not, however, support the validity
of an appropriation of state money for the improvement
of privately owned airports.

In XXXVII Op. Atty. Gen. 148, it was assumed that art.
VIII, sec. 10, Wisconsin constitution, as amended in 1945,
furnished sufficient authority for an appropriation such as
that made to the state aeronautics commission by sec. 20.053
(1) (b), being $500,000 as the state's share of airport
projects sponsored under sec. 114.34. Section 114.34 (1)
provides that the costs of projects under the federal airport
act, in excess of the federal government's share, shall be
borne by the sponsor and the state. This refers to airport
projects sponsored under sec. 114.33 (1) by any county,
city, village or town, either singly or jointly with other
municipalities.

It should be noted, however, that no privately owned
and operated airports are involved under these provisions.

* Page 202 of this volume.
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and there is no sound reason for concluding that the con
stitutional amendment of 1945 which authorized the state to

appropriate money for the development, improvement and
construction of airports may be regarded as authority for
departing from the well-established rule that private in
dustry may not be made the recipient of state tax money.

You are therefore advised that sec. 4 of Bill No. 416, A.,
is probably invalid to the extent that it would appropriate
tax funds to benefit the private owners of airports.
WHR

Counties—County Board Committees—alaries and

Wages—Members of county board elected prior to time
county board increased per diem compensation as provided

in sec. 59.03 (2) (f), Stats., are entitled to be compensated
for serving as members of committees of the county board
at a per diem not to exceed that which they are entitled to

receive as members of the board and are not entitled to

compensation as members of said committees at the in
creased rate.

June 16, 1949.
Allan R. Solie,

District Attorney,
Appleton, Wisconsin.

You advise that your county board recently changed the
per diem compensation paid county board members from $5
to $8 per day. New members elected at the recent spring
elections receive a per diem of $8 per day, while the hold
over members who were elected the spring prior receive
a per diem of $5 per day.
The question is as to the amount of compensation the

so-called hold-over members are now entitled to receive for

serving as members of committees of the county board.
The amount which members of a county board are en

titled to receive as compensation for serving as members
of a committee of the board is stated in sec. 59.06 (2). The
portion which is material to your inquiry reads as follows:
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"(2) The members of such committee shall receive such
compensation for their services as the county board shall
allow, not exceeding the per diem and mileage allowed to
members of the county board. * * *"

We interpret the foregoing as meaning that a member
is entitled to receive a per diem not to exceed that which he
is entitled to receive as member of the board. Otherwise in
cases such as here it could not be determined what per diem
is "allowed to members of the county board" as provided
in sec. 59.06 (2) since some are entitled to $5 per day and
others $8 and there is no logical reason to select one over
the other.

The amount of compensation the hold-over members
mentioned in your inquiry are entitled to receive as mem
bers of the board is $5 per day. They are not entitled to
receive the increased amount by reason of that portion of
sec. 59.03 (2) (f), which provides:

"(f) Each supervisor shall be paid $4 per day by the
county for each day he attends a meeting of the board.
However, any county board may, at its annual meeting, by
two-thirds vote of the members elected, fix the compensation
of the members of the board to be elected at the next elec
tion at any sum not to exceed $8 per day. * * *"

In XXV Op. Atty. Gen. 437 the county board at its regu
lar November session adopted a resolution increasing the
compensation of members to $5 per day. The conclusion
reached based on language in sec. 59.03 (2) (f) as it then
existed, which so far as the present question is concerned
is substantially like that in the present statute above quoted,
was (a) members of the county highway committee who
were members of the board could not receive the increased

compensation until the members were re-elected to the
board, and (b) members of the county board who were
members of the soldiers and sailors relief committee could

not receive the increased compensation until re-elected to
the board although the members of said committee who
were not members of the county board could receive the
increased compensation as soon as any member of the
county board was entitled to the increased compensation as
member of the board.
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The statute in force when said opinion was issued relat
ing to compensation of members of the county highway
committee was sec. 82.0.5 (1), Stats., 1935, and it provided
inter alia that the members of said committee should receive

"the same per diem * * * as is paid to members of other
county board committees" not to exceed a certain specified
amount. The statute in force at that time relating to the
compensation of members of the so-called soldiers and sailors
relief committee, which appears to be another name for the

soldiers relief commission, was sec. 45.15, Stats. 1935, and
it provided inter alia that the county board shall allow the
members "the same rate of compensation as is fixed by law
for their own compensation."
The portion of sec. 59.06 (2) which is material to the

present inquiry is of like import and the conclusion we have
reached here is in accord with that reached in the foregoing
opinion.
WET

Highways and Bridges—Towns—Counties—Town Bridge
—Provisions of sec. 81.38, Stats., relating to county aid in
the building of town bridges are available only where the
procedure prescribed by the statute has been followed, and
county may not in its discretion reimburse a town for any
part of the cost of constructing a town bridge where the
town disregarded the provisions of this statute.

Section 83.03 (1), Stats., does not apply where town has
constructed a bridge without any request for county funds
having been made until the project is completed.

June 16, 1949.

John A. Moore,

District Attorney,
Oshkosh, Wisconsin.

You state that two townships in your county have built
bridges on town roads. After the bridges were completed,
the towns asked for county aid under sec. 81.38, Stats. In

this connection you raise the following three questions:
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1. Is the county required to pay the aid requested after

the bridges are built?

2. If the first question is answered in the negative, may
the county in its discretion pay its share for the same?

3. Do the provisions of section 83.03 (1) apply to this
question?

The answer to the first question is "No." See XXXVII

Op. Atty. Gen. 239, a copy of which is enclosed.

The answer to the second question is also "No," so far as
paying under sec. 81.38 is concerned. See the opinion above
mentioned.

In answering your third question, I call attention to the

fact that sec. 83.03 (1) has received a very broad construc
tion from time to time. See XXXIV Op. Atty. Gen. 50;
XXVI Op. Atty. Gen. 508; XXIII Op. Atty. Gen. 778; and
Schaettle v. State Highway Commission, 223 Wis. 528, at
537-8.

The difficulty that is presented here, however, is that if
reimbursement can be made to a town after all of the work

on the bridge or highway has been done, the door is opened
wide for the county to go back more or less indefinitely and
reimburse the town fully or in part for such expenditures
over a long period of time and without any attempt being
made in advance to secure county approval of the reim
bursements.

If the work has already been done, how can it be said
that the county is "constructing or improving or repairing,
or aiding in constructing or improving or repairing"? The
proposal suggested would amount to a reimbursement prop
osition pure and simple, contrary to what appears to be the
intent of the statute. The statute does not say that the town
may construct and be reimbursed by the county but that the
county may construct or "aid in constructing." This in ordi
nary English implies a contemporaneous and cooperative
undertaking rather than a reimbursement program and that
the county is to take an active part in assisting the town at
the time, or at least in making a commitment in advance
upon which the town can rely when it incurs the obligation
of paying for the improvement.
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The basic idea embodied in sec. 83.03 (1) is an old one
in the Wisconsin statutes. Section 115, ch. 19, R.S. 1858,
provided:

"Whenever it shall appear to the board of supervisors of
any county that any one of the towns in such county would
be immeasurably burthened by erecting or repairing any
necessary bridge or bridges in said town, such board
of supervisors may cause such sum to be raised and
levied upon the county as will be sufficient to defray the
expenses of erecting or repairing such bridge or bridges,
or such part of such expense as they may deem proper; and
such moneys, when collected, shall be paid to the town treas
urer of the town in which the same are to be expended, to
be applied by the supervisors of such town to the purposes
for which the same were raised."

Section 116 limited the amount to be raised and levied
by a county under the above provision to $1,000 in any one
year. Also, as noted in this section, the provision was origin
ally limited to bridges. It was extended to county highways
in 1872, and the amount raised to $15,000. Chapter 252,
Laws 1877, limited the annual expenditure to $8,000. These
provisions were re-enacted and continued in sec. 1308, R.S.
1878. Section 1319, R.S. 1898, provided for county aid to
towns in constructing or repairing bridges to the extent of
50 per cent of the cost upon petition of the town board.
This statute is comparable more to the present sec. 81.38
than to sec. 83.03. Section 1325c;, R.S. 1898, authorized the
county board of any county bounded in part by a river
which is also a state boundary line to aid any municipality
of the county in the construction of a bridge across the river
by an appropriation not exceeding one-third of the cost of
such bridge.

Section 1317m-5 of the statutes, as created by ch. 337,
Laws 1911, provided that, "the county boards are given
authority to construct or improve, or aid in constructing or
improving, any road or bridge within the county."
By ch. 214, Laws 1939, this provision, which had been

previously renumbered sec. 83.03 (6), was amended to read
as it does now.

Hence, the provision in question is a very old one, and
while the phraseology has been changed from time to time.
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I find nothing in the wording of the provision at any time
in its history which would imply anything other than either
a direct construction of a bridge by the county itself or

assistance to the town by the county according to some pre
arranged plan rather than a reimbursement program with
out any participation by the county in either the planning
or construction of the bridge.
You are therefore advised that in the construction of

town bridges, sec. 83.03 (1) is limited in its application to
instances where the county board decides either to make the
improvement itself or to assist the town in doing so, and
that it is not a statute for distribution of county money to

towns on projects which have been entirely consummated as
town projects without any attempt being made to enlist
county cooperation either in advance of construction or dur
ing the progress thereof.
WHR

State Office Building—Po^vers of Commission—State
office building commission has complete power to allocate
and re-allocate space in the state office building.

June 17, 1949.

State Office Building Commission,

You ask the following questions concerning your powers
and duties:

1. Has the state office building commission the authority
to move a state department now in the state office building
to other quarters in the same building without the consent
of the particular department?

2. Has the state office building commission the authority
to take space away from a department without its consent?
Your powers and duties concerning the allocation of office

space in the state office building are set forth in sec. 2, ch.
120, Laws 1937, as amended by ch. 223, Laws 1939. The
applicable portion of the section provides:
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* * Said commission shall determine what depart
ments of the state government shall be housed in said addi
tion and building and, notwithstanding any other provisions
in the statutes, shall have authority to order the removal
to, from or within said building of any department now
housed in the state capitol or in any other quarters, other
than the constitutional officers * *

The quoted provision by its express terms confers upon
your commission complete power to order the removal of
any department ivithin the building and complete power to
order removal from the building or any portion thereof. Ac
cordingly, both of your questions are answered, "Yes."

I find no'statute which expressly grants any state depart
ment a specific amount of floor space or a specific location
in the state office building. By the terms of various statutes,
certain departments are granted quarters either in the state

capitol or in the state office building. In the case of such
department, you could not direct their removal to a place
outside either of those two buildings. If you have any
further questions concerning the disposition of any partic
ular department, it is suggested that you submit the facts
for further opinion.

RGT
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Counties—Traffic Department—Sheriffs—Deputy Sher
iffs—County board has no authority to create a traffic de
partment which is not under the jurisdiction of the sheriff
and has no power to create such a department at all except
in connection with an ordinance placing the deputies under
civil service.

Unless traffic division of sheriff's department is created,
power to appoint traffic patrolmen remains vested in county
highway committee.

Sheriff has power to appoint his own deputies.
County board has no power to discharge traffic patrolmen

or deputy sheriffs.

June 17, 1949.

Clarence G. Traeger,
District Attorney,

Horicon, Wisconsin.

You state that the county board of Dodge county in at
tempting to vest control of all traffic patrolmen in a "Sher

iff's and District Attorney's Committee," has purported to
create a traffic department, and in connection therewith has

passed the following resolution:

"WHEREAS, Section 59.07 (11) of the Wisconsin Stat
utes empowers the County Board to provide for the polic
ing of highways within the county, and
"WHEREAS, the policing of the highways should be

coordinated with the other law enforcement agencies and
facilities within the county;
"NOW, THEREFORE, BE IT RESOLVED, that the

Sheriff's and District Attorney's Committee shall appoint
the Sheriff or some other suitable person as Traffic Admin
istrator of the county highway patrolmen, whose duty it
shall be to direct the enforcement of laws relating to the
highways or their use or the maintenance of order upon or
near the highways. All traffic patrolmen employed by the
Committee shall be subject to the immediate direction and
orders of such administrator;
"AND, BE IT FURTHER RESOLVED, that the Commit

tee shall adopt rules and regulations governing the conduct
and duties of all traffic patrolmen and it shall be the duty
of the administrator to enforce all such rules and regula
tions and report any violation thereof promptly to the Com
mittee. All patrolmen may be appointed Deputy Sheriffs and
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when appointed shall fulfill the duties thereof, except that
fees received therefor shall be paid to the County Treasurer
of Dodge County. No patrolman shall accept papers for
service or delivery or perform any other act of service save
under the direction of the administrator;

"AND, BE IT FURTHER RESOLVED, that the appoint
ment of the administrator and any traffic patrolmen may
be revoked by the Committee at any time."

You inquire whether such resolution is valid under the
presently existing powers of the county board.
The questions which are raised by the action of your

county board may be stated as follows:

1. What is the extent of the authority of the county board

to create a traffic department or traffic division, and to ap
point its head?

2. In the event such traffic division is not lawfully created,
does the county board have any power to exercise any con
trol over the employment of traffic patrolmen or to regulate
their duties?

3. May the sheriff, whether or not a traffic division has
been established and the deputies placed under civil service,

be deprived of his power to appoint his deputies and to
supervise their employment?

4. May the county board assume the power to discharge
traffic patrolmen or deputy sheriffs?
The questions raised are similar to questions considered

in XXXVI Op. Atty. Gen. 174,-and XXXV Op. Atty. Gen.
474.

The only powers that the county board has are those
expressly granted or necessarily implied from the statutes
under which they operate. Dodge County v. Kaiser, 243
Wis. 551, 557. The only statute which grants a county board
power to create a traffic division is sec. 59.21 (8) (cm),
Stats., which provides that such division may be established
as part of the sheriff's department but only in connection
with an ordinance placing the deputies under civil service.
Since the foregoing resolution does not propose to place
the deputies under civil service, it is ineffective to create
any traffic department or division. Further, under the stat
ute, such division must be created under the sheriff's de
partment. The sheriff is the statutory head of that depart-
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nieiit, anci the county board has no authority to appoint any
oilier person to such position.

Until a traffic division of the sheriff's department is prop
erly created in accordance with the foregoing, the power to
appoint traffic patrolmen remains vested in the county high
way committee and cannot be divested. XXXVI Op. Atty.
Gen. 174, 176.

The power to appoint deputy sheriffs is at all times vested
in the sheriff. If the deputies are not under civil service,
they are to be appointed by the sheriff under the provisions
of sec. 59.21 (1), (2). If the deputies have been placed
under civil service, the sheriff still exercises the power of
appointment from a panel of three persons qualified by
competitive examination under the provisions of sec. 59.21
(8) (a). It would appear to be an interference with this
statutory power of appointment for the county board to
attempt to dictate who should be appointed as deputy. Sim
ilarly, since the sheriff's functions are exercised by the

deputies in performing all their duties, it would appear that
the deputies are subject to the sole control of the sheriff.

The county board has no power to dischai'ge traffic pa
trolmen or deputy sheriffs except in the special case stated
in sec. 59.21 (8) (b). When traffic patrolmen are employed

by the county highway committee under sec. 83.016, they
are subject to the control of that committee. If deputy sher
iffs are not under civil service, they hold office "during the
pleasure of the sheriff." Sec. 59.21 (4). If the deputy sher
iffs are under civil service, they can only be removed by a
three-fourths vote of the members elected to the county
board upon charges preferred by the sheriff himself or by
any citizen. Sec. 59.21 (8) (b).
RGT
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Public Assistance—Old-Age Assistance—Cemeteries—
Perpetual Care—-A sum reasonably necessary for perpetual
care of the grave or cemetery lot is part of the funeral
expenses as that term is used in sec. 49.26 (5) where the
cemetery lot is acquired after enactment of sec. 157.11 (7)
(b) and (c), or if acquired prior thereto where the deed to
such lot contains a provision providing for such care.

June 21, 1949.

F. E. van Sickle,

District Attorney,

Barron, Wisconsin.

You ask for an opinion on the following question: If the

amount of the old-age assistance lien exceeds the value of
the property, may a probate court allow costs of perpetual
care for the grave of the decedent?
The general statute on the subject of old-age assistance

liens is sec. 49.26. Subsection (5) of said section provides
in part:

"* * * Such lien shall take priority over any lien or
conveyance subsequently acquired, made or recorded except
tax liens and except that the amounts allowed by court in
the estate of any deceased beneficiary and remaining unpaid
after all funds and personal property in the estate have been
applied according to law, for administration and funeral
expense, for hospitalization, nursing and professional med
ical care furnished such decedent during his last sickness,
not to exceed $300 in the aggregate, shall be charges against
all real property of such deceased upon which an old-age
assistance lien has attached, and which in such order shall
be paid and satisfied prior to such lien out of the proceeds
derived from such real property upon liquidation of such
old-age assistance lien. * * *"

The foregoing permits the county court to allow the vari
ous items of expense mentioned in amounts which may ag
gregate more than $300, but no more than $300 of the
amount allowed can be paid from the estate without satisfy
ing the old-age assistance lien in full. XXXIII Op. Atty.
Gen. 102.

The answer to your question depends on whether the cost

of perpetual care may be allowed by the court as an item
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included in the designation "administration and funeral
expense" in the aforesaid portion of sec. 49.26 (5). Section
157.11 (7) (b) and (c) provides as follows:

"(b) The board or any organization having a cemetery
under its control may fix and determine the sum reasonably
necessary for perpetual care of the grave or lot in reason
able and uniform amounts, which amounts shall be subject
to the approval of the court, and may collect the same as
part of the funeral expenses.
"(c) Before ordering distribution of the estate of a

deceased person, the court shall order paid any assessment
under this section, or the sum so fixed for the care of the
lot or grave of the deceased."

Section 318.01 (3) also provides:

"In case there shall be no known heir or legatee or devisee
residing in this state or in case there is no husband, widow
or descendant, or no parent, brother or sister dependent
upon the estate of the deceased, the court may order the
executor or administrator to pay not to exceed one hundred
dollars for perpetual care of the grave of the deceased as
provided by subsection (9) of section 157.11."

In Estate of Blackburn, 230 Wis. 570, the court held
that sec. 157.11 (7) (b) and (c) could not be constitution
ally applied so as to subject the estate of a deceased to a
claim for perpetual care of a cemetery lot, where it ap
peared that deceased purchased said lot prior to the enact
ment of said paragraphs and there was nothing in the deed
between the deceased and the corporation which owned the
cemetery, which contained any provision obligating the
deceased to make any future payments and the statutes in
force at the time of the execution of the deed contained no

comparable provision.
On the basis of sec. 157.11 (7) (b) and (c) and the

foregoing case, I conclude that a sum reasonably necessary
for perpetual care of the grave or lot is part of the funeral
expenses as that term is used in the portion of sec. 49.26
(5) above quoted, when the cemetery lot is acquired after
the enactment of sec. 157.11 (7) (b) and (c) or if acquired
prior thereto, where the deed to such lot contains a pro
vision providing for such care. I therefore answer your
question "Yes," subject to the aforesaid qualifications and
to the further qualification that no more than $300 of the
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amount allowed for such item and all others mentioned in

sec. 49.26 (5) be paid from the estate without satisfying
the old-age assistance lien in full.

In Hamilton v. Reinemann, 233 Wis. 572, the court held
an item of $80 for a grave marker was not properly re
coverable in an action by an administratrix for wrongful
death as part of necessary funeral expenses. The statute
relied on as establishing that said item was part of funeral
expenses was sec. 318.01 (4) which authorizes an executor
or administrator to expend a reasonable sum for a monu

ment if no provision therefor is made in the will and none
has been erected, which expenditure "shall be subject to
the approval of the court and shall be classed as funeral
expenses." The court said it seemed quite clear that apart
from the statutes "no one would suppose that grave markers
or monuments constitute a part of the funeral expenses"
and that the statute "arbitrarily classifies this as a funeral
expense for the purpose of accounting" but it did not follow
that the cost of the monument would be part of the funeral
expense or part of the items in a death case. T think that

the situation in Hamilton v. Reinemann, supra, is distin
guishable from that here because in that case recovery was
sought against a third party or parties for damages in a
death case, while here the basic question arises out of the
proper allocation of an item in settling up the affairs of an

estate. In Will of Borchardt, 184 Wis. 561, 570, the court
said that it is well settled that a probate court may allow,
as a disbursement by an executor or administrator, a rea
sonable sum for a monument or headstone, which item is
classified as a funeral expense. It seems to me that sec.
115.11 (7) (b) and (c) now places the cost of perpetual
care of a grave or cemetery lot on the same basis.

Section 49.30 providing for payment of funeral expenses
at public expense in an amount not to exceed $150 where
the estate of the deceased is insufficient to pay them does
not assist in answering the question here, as in construing
that section it is also necessary to determine what is in

cluded in "funeral expenses." In any event the sum ad
vanced under this section is regarded as a form of old-age
assistance. Sec. 49.26 (4).
WET
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Public Welfare Department—Public Assistance—Blind—
Under sees. 47.10 and 49.53, Stats., and Public Law 113,
78th Congress, Chapter 190, First Session, and the rules,
regulations and plan adopted pursuant thereto, the state
department of public welfare may not lawfully include the
names and addresses of adult blind persons aided when
reporting to the legislature its accomplishments and expen
ditures in providing places of employment for the adult
blind. Any person disclosing such information is subject
to fine and imprisonment and federal aids may be withheld.

June 21, 1949.

The Honorable, The Assembly.

By Resolution No. 43, A., you have requested this office
for an opinion on the question of whether or not the state
department of public welfare in making a report to the
assembly of its accomplishments and expenditures in pro
viding places of employment for the adult blind, may list

the names and addresses of adult blind persons without
violating the privileged and confidential provisions of the
state plan made pursuant to sec. 47.10, Stats., with the fed
eral security administration.

Sec. 47.10 reads:

"47.10 The department, through the division, shall co
operate, pursuant to agreements with the federal goveim-
ment in carrying out the purposes of any federal statutes
pertaining to vocational rehabilitation of the blind and is
authorized to adopt such methods of administration as are
found by the federal government to be necessary for the
proper and efficient operation of such agreements or plans
for vocational rehabilitation of the blind and to comply with
such conditions as may be necessary to secure the full bene
fits of such federal statutes."

Sec. 49.53 provides:

"49.53 The use or disclosure of information concerning
applicants and recipients for any purpose not connected
with the administration of aid to dependent children, blind
aid and old-age assistance is prohibited. The department
shall in conformity with the federal social security act and
rules or regulations made pursuant thereto adopt rules and
regulations restricting the use and disclosure of information
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concerning such applicants and recipients to become effec
tive upon publication in the official state paper, and copies
thereof shall be filed with the secretary of state and county
clerks. Any person violating this section or any rule or
regulation promulgated hereunder shall be punished by a
fine of not less than $25 nor more than $500 or by imprison
ment not less than 10 days nor more than one year, or by
both fine and imprisonment."

Public Law 113, 78th Congress, Chapter 190, First Ses
sion, provides in section 4:

"Sec. 4. Whenever the Administrator, after reasonable
notice and opportunity for hearing to the State board, finds
that in the administration of the plan there is—
"(1) a failure to comply substantially with any provi

sion of the plan approved by the Administrator under sec
tion 2; or
"(2) a failure to afford reasonable co-operation with

other Federal and State agencies providing vocational re
habilitation or similar services, the Administrator shall
notify such State board that further payments will not be
made to the State under this Act until he is satisfied that
there will no longer be any such failure. Until he is so
satisfied the Administrator shall make no further certifica
tion to the Secretary of the Treasury with respect to such
State under this Act."

Sec. 600.13 of the regulations of the federal security ad
ministrator governing the plans and program of vocational
rehabilitation, issued pursuant to Public Law 113 mentioned
above reads as follows:

"Sec. 600.13. All information as to personal facts and cir
cumstances given or made available to the State Board or
Blind Agency and obtained by it in the course of administra
tion shall constitute privileged communications and should
be held confidential. The Plan should provide suitable regu
lations and safeguards which restrict the use or disclosure
thereof to purposes directly connected with the administra
tion of vocational rehabilitation under the Plan."

Sec. 600.37 (1) of said regulations provides:

"Sec. 600.37 (1) Neither the approval of the State Plan
nor any certification of funds or payment to the State pur
suant thereto shall be deemed to waive the failure of the
State to observe before or after such administrative action
any Federal requirement or the right or duty of the Admin
istrator or Director to withhold funds by reason thereof."
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In the state department of public welfare plan for admin
istration and supervision of the vocational rehabilitation
portion of the services for the adult blind adopted pursuant
to Public Law 118 at page 11, paragraph D, under the head
ing of Confidential Nature of Vocational Rehabilitation
Records, the following statement is made:

"This provision is covered by statute 49.53 and rule 12
of P.A. pertaining to confidential nature of records of Social
Security aids (see Exhibit 'P')."

and at page 69a we find the following:

"Facts contained in surveys, in physical and mental exam
inations, and in economic status constitute information of a
personal character and shall be held strictly confidential.
No release of same nor any part thereof shall be made with
out the written consent of the client or his guardian. Only
such information on medical and mental examinations as
deals directly with the client's eligibility for service shall
be released to the client. Other information on medical and
physical reports shall be held strictly confidential. However,
confidential information shall be made available to the mem
bers of the rehabilitation staff for purposes directly con
nected with the vocational rehabilitation of the client. This
same material may also be made available to cooperative
agencies whose assistance will be necessary in completing
the rehabilitation plan of the client."

Also in the 1948 Red Book of Wisconsin Administrative

Orders at page 390, Rule 10 P. A., Section 2 (c) provides
that social and medical information shall be deemed to be

strictly confidential. Sections (a) provides:

"Use or disclosure of information concerning applicants
and recipients for any purpose connected with the admin
istration of aid to dependent children, old-age assistance,
aid to the blind and aid to the disabled shall be deemed to
pei'mit providing pertinent information to other agencies
administering relief, providing hospital or medical care or
seiwice, to assist applicants or recipients or their families
so as to ameliorate or eliminate public dependency and to
assure economical expenditures of public funds."

It seems clear under the foregoing provisions of the Wis
consin statutes, the federal statutes and federal regulations,
and the state rules and plan that the use or disclosure of
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information concerning applicants and recipients of blind
aid for any purpose not connected with the administration
of such aid is prohibited and subjects the persons guilty of
such violation to fine and imprisonment under sec. 49.53,
and would justify the withholding of federal aids, amount
ing currently to some $440,000 per year as I am informed.
The assembly, which requested the report from the de

partment of public welfare, obviously has no duty to admin
ister the aids in question so as to bring the divulging of con
fidential information to it within the exception of the stat
utes, plan and regulations in question. Its duties are legisla
tive in character rather than administrative.

You are therefore advised that while the department of
public welfare is free to furnish statistics as to the number
of persons aided, the amount and character of the aid, its
accomplishments and expenditures in providing places of
employment for the adult blind, etc., it may not lawfully
divulge the names and addresses of the persons so aided.
WHR

Public Assistance—Legal Settlement—Statutes—Con
struction—The sworn statement of facts relating to legal
settlement required by sec. 49.11 (1), Stats., may be made
at any time within the period of 20 days before notice of
claim settlement must be given as prescribed by sec. 49.11
(3).

June 22, 1949.
Robert D. Daniel,

District Attorney,
Janesville, Wisconsin.

You have asked whether the requirement in sec. 49.11
(1) of the statutes that "when relief is granted to a depen
dent person he shall be required to make a sworn statement
of facts relating to his legal settlement" is mandatory as to
time, so that such statement must be made simultaneously

with the granting of relief. As I understand it, your ques
tion arises on the basis of the following facts: On October
14, 1947, X was confined to a hospital in A county and
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application was made for relief. By virtue of his physical
condition X was unable to execute a statement with I'espect
to legal settlement as required by sec. 49.11 (1). On October
22, 1947, a sworn statement relating to the legal settlement
of X was executed by a case worker. (This subsection per
mits the sworn statement to be made by another person
having knowledge of the facts if the dependent person is
unable to do so.) Proper notice of claim of legal settlement
in B county was given accompanied by the sworn state
ment made on October 22.

On the basis of such facts you state that the immediate
question is whether A county is entitled to reimbursement
from B county for the relief given between October 14,
when the relief was granted, and October 22, when the
sworn statement of legal settlement was made. If there is
a mandatory statutory provision that the statement as to
legal settlement is to be made simultaneously with the grant
ing of relief, I assume the further question would arise
whether failure to comply with such statutory requirement
might not invalidate the entire claim of A county against B
county instead of merely that portion for the period be
tween the granting of relief and the making of the state
ment. I do not give an opinion on what the effect would be
if the statute were interpreted to require making the sworn
statement as to settlement simultaneously with the granting
of relief, because I do not believe it was so intended by the
legislature. I raise the point primarily because I believe it
supports the interpretation here reached. A construction
requiring the granting of relief and the making of a state
ment as to settlement to coincide in point of time might be
regarded as a condition precedent to recovery of any por
tion of the claim. That I do not believe the legislature in
tended.

The legislature has indicated in sec. 370.01 (1) that it
intends all words to be understood according to their com
mon and approved usage. The common and approved usages
of the term "when," include not only "at the time that"
but also "after the time that" and "in the event that," so
that it does not necessarily contemplate absolute coincidence
of the two circumstances referred to in point of time.
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Webster's New International Dictionary (Unabridged)
gives the following definitions of the term "when":

"1. At the time; at, during or after the time that; at,
or just after the moment that; while; * * *.
"2. In the event that; on the condition that; in virtue of

the circumstances that; * *

Cases can be cited indicating that the primary meaning
of the term is "at the time that." The dictionai'y, however,
includes in its first definition words which would indicate

that the use of the term to mean "after the time that" is
just as usual as the other. Among cases which follow the
latter part of the definition for statutory purposes are Toy
ex rel. Elliott v. Voelker, 273 Mich. 205, 262 N. W. 881, 887
and City of Quanah v. White, 88 Tex. 14, 28 S. W. 1065,
1067. I believe that the latter use of the term accords with
the principles generally followed by the supreme court of
this state in the construction of statutory provisions relat
ing to the time when anything is to be done. See State v.
Industrial Comm., 233 Wis. 461, 289 N. W. 769 and Apple-
ton V. Outagamie County, 197 Wis. 4, 220 N. W. 393. In the
latter case it was said at 197 Wis. 9-10:

* * When there is no substantial reason why the

thing by statute required to be done might not as well be
done after the time prescribed as before; no presumption
that by allowing it to be so done it may work an injury or
wrong; nothing in the act itself, or in other acts relating
to the same subject matter, indicating that the legislature
did not intend that it should rather be done after the time
prescribed than not done at all,—the courts will deem the
statute directory merely. State ex rel Cothren v. Lean, 9
Wis. 279. Vide Mills v. Johnson, 17 Wis. 598; Burlingame
V. Burlingame, 18 Wis. 285; Application of Clark, 185 Wis.
437, 115 N. W. 387."

I do not believe that the legislature intended to impose
an extraordinary degree of technicality in the procedure
set out in sec. 49.11 of the statutes, for recovery between
counties of expenditures for relief. I believe it was the in
tention of the legislature to require only that the notices
given should be sufficiently timely and should contain suf
ficient information that the county to be charged could
protect itself against improper or erroneous charges. Obvi-
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ously, in order to comply with the statutory requirement
that the county to be charged shall be notified of the cir

cumstances within 20 days after the individual involved
becomes a public charge, statement as to legal settlement
must be made within that 20-day period. The county to be

charged, however, is not prejudiced if the statement is made
after the granting of relief provided it is made within that

period. I believe, therefore, that the legislature used the
term "when" in sec. 49.11 in its general sense of "at, dur
ing, or after the time that," subject only to the time limita
tion necessary to have it available within the period when
notice must be given.
BL

Public Assistance—Dependent Children—^Aid for depend
ent children may not be granted to a mother with a hus
band who does not meet any of the conditions set out in

sec. 49.19 (4) (d), Stats., even though her children are
those of a divorced former husband and she has been unable

to compel him to support the children.

June 23, 3949.

A. W. Bayley, Director,
State Department of Public Welfare.

You have asked whether aid for dependent children may

be granted to a mother who has been divorced from the
father of the children and remarried, when she is unable,
through use of the provisions of law, to compel her former
husband to support the children, and when her present
husband is unable to support them. The question arises
under the second sentence of sec. 49.19 (4) (d) which
reads:

"* * =•= Aid may not be granted to the mother or step
mother of a dependent child unless such mother or step
mother is without a husband, or the wife of a husband who
is incapacitated for gainful work by mental or physical
disability, likely to continue for at least 3 months in the opin
ion of a competent physician, or the wife of a husband
who has been sentenced to a penal institution for a period
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of at least 3 months, or the wife of a husband who has con
tinuously abandoned her for at least 3 months, if the hus
band has been legally charged with abondonment under
section 351.30, or if the mother or stepmother has been
divorced from her husband for a period of at least 3 months,
dating from the interlocutory order, and unable through
use of the provisions of law to compel her former husband
to support the child for whom aid is sought."

Literally speaking, the situation which you have submit
ted falls squarely within the last alternative described in

the quoted sentence. The various alternatives expressed in
the provision are connected in the disjunctive so that under
a strictly grammatical construction the quoted sentence
provides that aid may not be granted to the mother "if" she
"has been divorced from her husband * * * and unable

* * * to compel" him to support the child. That, however,
does not appear to be the legislative intent because the cir
cumstances described in the latter phrase are among those
set out as apparent exceptions to the prohibition against
granting of aid to any woman with a husband. The main
clause of the quoted sentence imposes a general restriction
against the granting of aid to a women with a husband, and
the legislature apparently intended all descriptive material
after the first "or" to be regarded in the light of exceptions
to the first proscription.
The statute states expressly that aid may not be granted

unless the mother "is without a husband." The use of the

indeterminate article appears to indicate a legislative in
tent that if a woman is married, her husband should be
looked to for the support of her children (before aid can be
granted) even though they are not his.

Strictly speaking, the last of the series of exceptions
referring to a mother who has been divorced from her hus
band might be regarded as something other than an excep
tion to the earlier proscription, because if she has been
divorced she might be said to be "without a husband"; but
apparently the legislature did not regard the term "without
a husband" as including a situation in which the mother

had a divorced husband liable for support of the children
unless that liability is unenforceable.
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The legislative intent gathered from the section as a
whole seems to be that if a mother who has "a" husband

does not fall within one of the categories described, aid may
not be granted to her. Such has been followed in earlier

opinions of this office, as in XXIV Op. Atty. Gen. 26. The
fact that the legislature has made no substantial change in
the make-up of the quoted provisions since that opinion was
given in 1935 would appear to indicate its satisfaction with
the administrative interpretation. If such interpretation
leads to an inequitable result, that may be remedied only by
amendment to the statute.

BL

Automobiles and Motor Vehicles—Penalties for Law Vio
lations—CHminal Law—Repeaters—Words and Phrases—

Person—The word "person" as used in sec. 85.91 (2a),
Stats., includes a body corporate. Penalties for subsequent

conviction imposed by this statute apply only where offense

takes place after prior conviction.

June 28, 1949,
B. L. Marcus, Commissioner,

Motor Vehicle Department.

You have requested my interpretation of sec. 2, ch. 161,

Laws 1949, which creates sec. 85.91 (2a) of the Wisconsin
statutes. This section reads as follows:

"Any person violating any provision of sections 85.45,
85.47, 85.48, 85.49, 85.52 and 85.54 shall be punished by a
fine of not less than $50 nor more than $100. For the second
or each subsequent conviction within one year thereafter
such person shall be punished by a fine of not less than
$100 nor more than $200 or by imprisonment for not less
than 10 days nor more than 80 days, or by both such fine
and imprisonment."

You ask the following specific questions:
1. As used in the above section, does the term "person"

include a firm or corporation?
2. Does the penalty for "the second or each subsequent

conviction" apply to convictions on successive dates, or
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would it apply if more than one vehicle or combination of
vehicles belonging to the same owner were found in viola
tion on the first date during which the defendant was
brought into coui*t under sec. 85.91 (2a) ?

My answer to your first question is that the term "person"

does include a corporation. Section 370.01 on rules for con
struction of statutes, subsec. (12) states that, "The word
'person' extends and applies to bodies politic and corporate."

In answer to youi* second question it is a rule in this

state that a so-called "repeater statute" does not apply un
less the subsequent offense or offenses occur after a con
viction. In the case of Faull v. State, (1922) 178 Wis. 66,

72, the court said the repeater statutes "are intended to
apply to persistent violators who, experience has shown, do
not respond to the restraining influence of criminal punish
ment. Reformation of the offender is a dominant purpose of
criminal punishment, and until the offender has suffered the
penalty of the law he is not within the spirit and purpose
of statutory provisions intended for persistent and habitual
violators." The rule in the above case was followed in

Meyers v. State, (1927) 193 Wis. 126, and State v. Suick,
(1928) 195 Wis. 175.

In the case of Faull v. State, supra, the court held the
word "offense" as used in the repeater statute to mean con
viction. In the statute here considered, the word "convic
tion" itself is used.

REB

Appropriations and Expenditures—State Chief Engi
neer—Statutes—Legislative intent being ascertainable, ch.
332, Laws 1947, amending sec. 20.12 (12), Stats., super
sedes sec. 8, ch. 359, Laws 1947.

June 28, 1949.
Charles A. Halbert,

State Chief Engineer.

You advise that sec. 20.12 (12) of the Wisconsin stat
utes, was amended by the 1947 legislature in such form

that the true meaning of the section is in doubt. This sec
tion as it existed before amendment, read as follows:
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"On July 1, 1925, $4,000, to be used as a revolving appro
priation for the repair of machinery at the eapitol power
plant shop."

Section 26 of ch. 332, Laws 1947, as it amends sec. 20.12
(12), reads as follows:

"(12) On July 1, 1925, $4,000, and from time to time,
sums equal in amount to the monies derived from the sale,
rental, loan, repair, and overhead charged to other state
departments, and paid into the general fund, to be used as
revolving appropriation * * * to cover the cost of salaries
and other expenses incurred by the department for duties
performed as specified in section 15.77 (9), and which are
by law chargeable to other a^ypropriations. Whenever the
total net assets in this account, consisting of available cash,
accounts receivable, and inventories, less accounts payable
thereon, exceeds $15,000 at the end of any fiscal year begin
ning vjith June 30, 19U7, such excess shall revert to the gen
eral fund."

Chapter 359, Laws 1947, also amended sec. 20.12 (12) in
the following language:

"20.12 (12) On July 1,1925, $4,000 to be used as a revolv
ing appropriation * * * io cam'y on the functions provided
for in section 15.77 (9). All proceeds from the operation
under section 15.77 (9) shall be paid into the general fund
and credited to this appropriation."

Your question is whether or not the provision contained in
ch. 332, relative to the $15,000 limitation upon the revolv
ing fund, is effective.

In State ex ret. Board of Regents v. Donald, (1916) 163
Wis. 145, 147-148:

"* * * the general rule of construction is that, where a
statute rewrites a former statute and states that the same
'is amended so as to read as follows,' all provisions in the
original statute not found in the amending statute are re
pealed. Ashland W. Co. v. Ashland Co. 87 Wis. 209, 58 N.
W. 235, and cases cited.
This is because the inference is necessarily strong that

such was the legislative intention. The rule, however, is
not ironclad. The idea of all such rules is to carry out the
legislative intention, and if it appear that the legislative
intention was otherwise the rule must go and the intention
prevail. The rule is not sacred, but the intention is. The in-
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tention 'is to be determined from the nature and language of
the amendment, from other acts passed at or about the
same time, and from all the circumstances of the case.'
Bank of Metropolis v. Faber, 150 N. Y. 200, 44 N. E. 779."

A review of the legislative histories of the two acts
shows that ch. 332 was originally Bill No. 198, A. This was

the regular appropriation or "executive budget bill" of the
session. The legislature completed action on the bill on
June 19 when it was passed by the senate and submitted
to the governor. This bill was approved by the governor
on June 27 and published June 30 of that year. It was
vetoed in part but this is not material to your problem.
Chapter 359 was the departmental bill of your bureau,

and was known as Bill No. 420, S. The amendment to sec
tion 20.12 (12) was introduced at your request. Final leg
islative action was completed on June 4, 1947, when it was
submitted to the governor. The bill was not signed, however,
until July 2, 1947, and was published on July 8, 1947.
In this case the legislative action and the effective date

of the laws are reversed as to sequence. The case of Mead
vs. Bagnall, (1862) 15 Wis. *156, held that as to two acts
passed the same day, the date of the legislative approval
and not the date of publication was controlling. The court
said that the printer was not a part of the law-making
power and, therefore, was not able to change the relations
of two bills upon the points of legislative action by delaying
publication of one longer than another. In my opinion this
rule may be extended to the governor as well. While he is
a part of the law-making power in that he approves or
vetoes legislation, he has no more power to change the
intent by the sequence he employs in signing legislation
than he has to change the law itself by actual alteration of
the wording. Chapter 332, although the first to become
effective, is in my opinion the final expression of the leg
islature.

In the case of McLaughlin v. Malnar, (1941) 237 Wis.
492, it was stated that repeals by implication are not fa
vored and result only where the legislative intent clearly ap
pears. I fail to see how it could be said that ch. 359 repeals
or amends ch. 332 since the bill creating ch. 332 had not
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had legislative approval at the time the bill creating ch.
359 was passed.
In the McLoughlin case the court said that it is its duty

to construe acts if possible so that both shall be operative.
Assuming for the moment that ch. 359 represents the last
action of the legislature, it could only be operative as far
as it actually changed ch. 332. Chapter 359 in no way
mentions or purports to repeal the last sentence in ch. 332
which contains the limitation on the revolving fund. Where
there is no repealing clause in an act, the existing statute
is not repealed any more than an amendment conflicts with
it. State V. Stilhnan, (1862) 81 Wis. 124.

It is therefore my opinion that the limitation upon the
revolving fund exists, since ch. 332 represents the most
recent action of the legislature.
REB

Secretary of State—Trade-Marks—Secretary of state has
no authority to file or record assignments of registrations
made pursuant to sees. 132.04 and 132.11, Stats.

June 28, 1949.
Fred R. Zimmerman,

Secretary of State.

You have asked my opinion as to whether or not the law
allows you to file or record the assignment of registrations
under sections 132.11 and 132.04 of the Wisconsin stat

utes, and if so, what fee you may charge therefor.
Labels, trade-marks and similar devices, except those set

forth below, are registered by the secretary of state under
section 132.01. Section 132.01 (9) authorizes assignments
and section 132.01 (3) prescribes the fees for such assign
ments.

Names, brands or trade-marks used by manufacturers of
beer and other beverages for marking cases, barrels, kegs,
bottles and other containers are registered under section
132.11. Section 132.01 (4) states that names and brands
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of beverages specified in section 132.11 may not be regis
tered under the provisions of section 132.01. The recording
fees for registrations under section 132.11 are prescribed in
this statute and no mention is made of assignments.

Section 132.04, together with certain other statutes, pro
vides for the protection against loss or re-use by another
of certain containers identified with a name or symbol
which has become evidence of ownership through filing and
advertising. There is no specific provision made for the
filing or recording of an assignment.

Sections 132.01, 132.04 and 132.11, although closely
related in general subject, have separate and distinct pro
visions for the filing or recording of documents in your
office. The only reference to assignments is found in sec
tion 132.01 (9). If this provision were meant to apply to
sections 132.04 or 132.11, I believe the legislature would
have so stated as it did in section 132.01 (6) where these
sections are specifically mentioned as being included in
renewal provisions.

There are no general provisions relative to your duty
to file or record documents and I do not find any implication
in the law which would authorize such action upon your

part. Because of the absence of such authority, I have con
cluded that you are not authorized to file or record the
assignments mentioned.
A similar result was reached in a previous opinion of

the attorney general relative to assignments under section
132.04, then 1747a-l, in IV Op. Atty. Gen. 482.
REB
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Constitutional L a to—Taxation—Intoxicating Liquor—
Bill No. 398, A., proposing to change distribution of the in
toxicating liquor occupational tax to only those cities, vil

lages and towns which do not vote dry hereafter would
result in the use of state funds that is not a proper state
purpose.

June 29, 1949.

The Honorable, The Senate.

By Resolution No. 21, S., an opinion has been requested

as to the constitutionality of Bills Nos. 398, A. and 712, A.
Although both bills relate to taxation as respects intoxicat
ing liquor they involve entirely different matters and will
be considered in separate opinions. This opinion deals with
Bill No. 398, A.

Under the present statutes one-half (less certain specified
deductions) of the proceeds of the occupational tax upon
the business of trafficking in intoxicating liquor is distrib
uted among all of the towns, cities and villages in propor
tion to their population in the last federal census. Bill No.
398, A. proposes to change this distribution hereafter to
only those cities, towns and villages which have not pro
hibited the sale of alcoholic beverages therein by local option
election held after the effective date of the bill if enacted

into law. The provision in the present statutes is retained
that such distribution shall be used "to reduce the tax on

general property."
Statements in some of the court decisions in this state

might appear to say that the legislature in acting for the
state may make any distribution of tax revenues among local
units of government that it pleases and is subject to no
constitutional or other restriction or limitation in doing so.

The most recent expression along this line is in City of Kau~
kauna v. Department of Taxation, (1947) 250 Wis. 196,
26 N.W. (2d) 637, where the court in denying the city of
Kaukauna any review of the certification by the department
of taxation under sees. 76.27 and 76.28, Stats., of the dis
tribution of public utility taxes to the local units, held that
such taxes when collected by the state go into and become

a part of the general fund, and at page 199 stated:
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"* * * Any right that the local subdivision of govern
ment has is a matter of legislative grace as a distribution of
state taxes. Richland County v. Richland Center ^884),
59 Wis. 591,18 N.W. 497; Rock County v. Edgerton (1895),
90 Wis. 288, 63 N.W. 291. =>= * *"

The cited case of Richland County v. Richland Center
was an action to determine the ownership of $560 derived
in 1882 from the issuance by the village of Richland Center
of licenses for the sale of intoxicating liquors. The statutes
provided that in counties on the county poor relief system
all monies derived from licenses should be paid by the
municipality to the county to be used by it for poor relief.
Richland county was upon such a system and in 1882 the
village of Richland Center failed to pay over said funds to
the county but used them for its own purposes. An act of
the legislature in 1883 providing that such use of such funds
by the local units was "in all respects legalized" was held
valid on the theory that the county had no vested right in
such funds.

The court made the following statements in the opinion:

"* ♦ * Even if this fund became the corporate property
of the county, absolutely, by grant of the legislature, the
legislature could take it away. * * *" (page 598)

"* * * By the law of 1855, the state employed the
agency of the county to expend this fund. The state may
change such agencies at pleasure for the expenditure of
any fund, or the disposition of any property, which has been
derived from the state, or obtained by the exercise of the
ordinary powers of government. * * *" (page 599)

"* * * Municipal corporations have no private powers or
rights as against the state. They may have lawfully entered
into contracts with third persons, which contracts will be
protected by the constitution, but beyond that they hold
their powers from the state, and they can be taken away by
the state at pleasure. * * *" (page 600)

"* * * Chief Justice Dixon uses the following apt lan
guage in the opinion in that case, [State ex rel. Voight v.
Hoeflinger, 81 Wis. 257] in respect to legislative control
over such public funds: 'No principle is better settled than
that whatever is given by statute may be taken away by
statute . . . Supposing it to have been competent for the
legislature to pass the act [the bridge act], of which we
entertain no doubt, the money was that of the state by its
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legislature to give, and by the same sovereign power to
withhold, whenever, in the judgment of the legislature, it
was deemed expedient to do so.'

"* * * The very proposition that a municipal corpora
tion, created and existing for public purposes only, can hold
its public property or funds independent of the legislature,
or as a vested right, unless private contracts depend upon
them, is a contradiction in itself." (pages 602-603)

Rock County v. Edgerton, 90 Wis. 288, was over the
ownership of monies derived from the issuance of licenses
to sell intoxicating liquor by the city of Edgerton. Under the
general statute all such monies were to be kept separate by
the local treasurer and set apart for the support of the poor.
In counties under the county system of poor relief such
monies were to be paid into the county treasury, but in
other counties they were to be paid into the town treasury
unless the town, city or village by ordinance or resolution
provided a different method of disposition thereof. Ch. 417,
Laws 1887, provided that every city, village and town in
Rock county should pay into the county treasury the sum
of $50 for every license issued, to be used for the benefit
of the poor fund. The city of Edgerton issued licenses but
refused to make payment and the county brought suit to
recover therefor. Against the claim that ch. 417, Laws 1887,
was unconstitutional because it violated art. IV, sec. 23, pro
viding for one uniform system of town and county govern

ment and because it was unequal and partial legislation in
that it required towns, cities and villages in Rock county
to pay over a part of license money to the county while
other towns, cities and villages in the state were permitted
to make their own application and use of such license money,
the court held the statute valid, saying at pages 290-291:

"* * When collected, the fee belongs to the state. It is
a part of the funds of the state, and subject entirely to be
disposed of by the legislature in its discretion. Richland Co.
V. Richland Center, 59 Wis. 591. There is no provision of
the constitution which limits the power of the legislature,
in its disposition of this fund, to any rule of uniformity
among the political subdivisions of the state.
"Nor does any such limitation exist outside of the consti

tution. * * *
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"This being a fund which belonged to the state, the state
could employ any agency which it deemed best suited to
the purpose to expend the fund or to apply it to practical
use. And it might change that agency, if that should be
deemed desirable. Instead of permitting the city of Edger-
ton to apply the fund, it might put that duty upon the
county of Rock, for whatever reason should seem sufficient
to the legislature. * * *"

In Town of Bell v. Bayfield Co., (1931) 206 Wis. 297,
239 N.W. 503, appear somewhat similar statements. The
statutes as interpreted made the county liable to the local

units for their interest in delinquent real estate taxes not
only when it collected cash thereon but also whenever the

county took a tax deed. In 1929 a change was made so that
the county would not have to pay the delinquent and out
standing taxes when it took a tax deed but only to account
for the proceeds when it sold the land. In denying the claim
by the town that, as applied to tax deeds previously taken,
this 1929 enactment would deprive the town of property
without due process of law, the court said at page 302:

"* * * The disposition of moneys raised by taxation to
which one governmental unit is entitled under existing law
is subject to legislative control. Rights to such moneys which
the legislature has given one municipality it may take away,
and such moneys in the hands of one to which the other is
entitled under existing statutes may as rightly be taken
from the other and given to the one as it was given to the
other in the first place. * * *"

Again in Will of Heinemann, (1930) 201 Wis. 484, 230
N.W. 698, there are general statements of similar import.
There the state of Wisconsin and Marathon county both
challenged the constitutionality of a statute providing for
refund of inheritance tax monies collected under a void law.

Under the voided tax statute the counties retained a portion
of the taxes collected. This new statute not only provided
for refund by the state of its portion but also required the
counties to return the amounts kept by them. In holding the
act not subject to any constitutional objection the court
said at page 487:

"Certain objections are made to the law on the ground
that it violates sundry constitutional provisions with ref
erence to the assessment and collection of taxes. We dispose
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of these objections to the law upon the ground that this is
not a law for either the assessment or collection of taxes.
It simply appropriates money from the public treasury for
the payment of the obligations of the State. Constitutional
limitations with reference to the assessment and collection
of taxes do not obtain with reference to the appropriations
of money out of the State treasury. The difference between
these limitations is pointed out in the independent opinion
by Mr. Justice Dodge in State ex rel New Richmond v.
Davidson, 114 Wis. 563, 88 N.W. 596, 90 N.W. 1067. In
State ex rel. Van Dyke v. Gary, 181 Wis. 564, 191 N.W.
546, it was said: 'That there is a substantial distinction be
tween an inequality in the assessing or collecting of a tax
and inequality in the disbursing of its proceeds among those
who contributed, and that while the former may invalidate
the tax the latter does not, is established doctrine in this
state.' (Citing many cases.)"

Notwithstanding that standing alone the above state
ments from the mentioned cases might appear to hold that
in the distribution of state funds the legislature has a com
plete freedom to distribute them among local units of gov
ernment in any way that it sees fit in its discretion, they
must be read in light of the situations involved in the respec
tive cases. State ex rel. New Richmond v. Davidson, (1902)
114 Wis. 563, 88 N.W. 596, 90 N.W. 1067, State ex rel W.
D. A. V. Dammann, (1938) 228 Wis. 147, 277 N.W. 278,
280 N.W. 698, and State ex rel. American Legion 194.1 Conv.
Corp. V. Smith, (1940) )235 Wis. 443, 293 N.W. 161, show
that such statements were intended to and go no further
than to say that there is no constitutional provision or other
legal principle which requires the legislature to make dis
tribution or appropriation of state funds to the local units;
that when it does make such distribution there is no re

quirement that it be with uniformity or equality among
them; and that therefore, so far as the local units are con

cerned, whatever they receive by way of distribution in
state funds comes to them not as a matter of right, consti
tutional or otherwise, but purely because the legislature has
deemed it proper to make such distribution. Those cases all
approach the matter from the standpoint of the recipient
local governmental units and their rights to receive or have
state funds distributed to them. It is one thing to say that
there is no requirement that distribution of state funds must
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be with uniformity or equality among the local units and
therefore they have no rights, vested or otherwise, upon
which to base an attack on the validity of a distribution

made by the legislature on the ground that it is in violation
of their rights thereto, and something quite dilferent to say

that the legislature has unrestricted power and complete
discretion in the distribution of state funds to the local

units.

State ex tel. New Richmond v. Davidson, supra, State ex

rel. W. D. A. v. Dammann, supra, and State ex ret. Ameri
can Legion 19^1 Conv. Corp. v. Smith, supra, demonstrate

that there are limitations on the distribution and use of

state funds. The legislature is limited not only by the prin
ciple that state funds can be expended only for a public
use but that they can be distributed and used only for a

state public purpose. Thus, notwithstanding what may have
been said in the other cases, it is clear that for a distribution

of state funds to local municipalities to be valid it must not

only be for a public purpose but for a public purpose which
is also a state purpose.

In State ex rel. New Richmond v. Davidson, supra, there

was an appropriation to the city of New Richmond to reim

burse it for funds which it had expended in the relief of
its citizens following a violent cyclone which destroyed and
wrecked practically the entire city, including its public utili

ties, and injured a large number of people, with the result
that it became necessary for the city to clear up the debris
and render aid to its citizens to prevent disease and pesti
lence. The court in sustaining the appropriation laid down
the proposition that state funds may not be spent for purely
local purposes but may only be used for purposes which sub
serve the common interest and well-being of the people of
the state as a whole. The court held that the state at large

was concerned in the objects of the appropriation there in
volved. It said at page 579:

"* * * The object of the act being public, and to sub
serve the common interest and well-being of the people of
the state at large, brought the subject legitimately within
the power of the legislature. * * *"
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From this case it thus is apparent that even though the
application, expenditure or use of state monies is restricted
to one location in the state, it is nevertheless a proper dis
tribution of state public funds as being for a state purpose
if it is something which concerns the common interest and
well-being of the people of the state at large. This case
establishes that the use ot state funds in a particular local
ity is a proper state purpose if it is for the relief of distress
and in the interests of public health. The case also demon
strates that the appropriation of state funds to a local unit
or less than all of the local units for use that is not some
thing which serves the common interest and well-being of
the people of the state as a whole is then for a purely local
use and not a state public purpose.
The case of State ex rel. Garrett v. Froelich, (1903) 118

Wis. 129, 94 N.W. 50, again considers the matter of ap
propriation of state funds and lays down the doctrine that
they are sustainable only where the object of the appropria
tion is public and such as to serve the common interest and
well-being of the people of the state at large.
In State ex rel. W.D.A. v. Dammann, supra, in the opinion

upon rehearing, the court declared void the provisions which
authorized the Wisconsin Development Authority to use
state funds to promote the acquisition, ownership, construc
tion, operation or management of any utility plant by any
cooperative, nonprofit corporation, city, village, municipal
power district, etc., or any group or copartnership thereof.
It said that these provisions authorized activities which are
locally particularized. It said at pages 185-187:

We cannot avoid the conclusion that these subsec
tions warrant use of the money appropriated to agitate for
and actually assist the acquisition, construction, etc., of
particular plants by particular organizations. It is apparent
to us that this purpose cannot be sustained. We pass the
question whether it is a public purpose. Certainly the ac
quisition of a plant by a municipality is a public purpose
viewed from the standpoint of a particular municipality,
and if the state may authorize the acquisition of plants by
municipalities, its encouragement of such acquisition by
general educational means might at least be argued to con
stitute a public purpose. But it is obvious that the second
group of subsections authorizes the Wisconsin Development
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Authority to urge and assist a particular group or munic
ipality to construct or acquire a particular plant, and
that this is a private, local, and proprietary matter with
which the state has no concern. The appropriation is not for
a state purpose within the rule of the Froelich and New
Richmond Cases. An appropriation cannot be sustained to
enable the Wisconsin Development Authority to go into a
municipality and to promote, encourage, or agitate for the
construction of a plant or the* acquisition of an existing
plant by that municipality or by any group of citizens there
in, however organized. To appropriate funds to be so used
is to devote the funds of the taxpayers generally to the pro
motion of a matter that is not of state concern. This is par
ticularly true with reference to municipal ownership be
cause that question is determined universally by a refer
endum. If the state may agitate and promote municipal
ownership in a particular community, it may also influence
the electorate to pass favorably upon the question of acquisi
tion. For the state to throw the weight of the taxpayers'
money into the scales upon an election to determine a purely
local and proprietary question cannot upon any theory or
principle be considered an appropriation for a state pur
pose. That it may be unconstitutional upon other and more
general grounds is also arguable, but there is no need to
determine this question here.
"This conclusion is further fortified with reference to

municipal ownership by the general policy of the home-rule
amendment (sec. 3, art. XI, Wis. Const.), which has com
mitted matters of local concern to particular municipalities
and put these beyond the power of the legislature to inter
fere with. * * * The practice in the past of giving aids to
local communities for the promotion of education and public
health does not create a usage of government that supports
the state purpose of the subsections in the second group for
the reason that in these cases the state is dealing with mat
ters concededly affecting the whole state and being prop
erly state functions, namely, health and education. The prin
ciple underlying such appropriations is well stated in the
New Richmond Case, supra, and no further exposition is
necessary here."

The court then went on to allude to the provision in sec.
178.03, Stats., with reference to the Wisconsin Agricultural
Authority and after pointing out the purposes therein set
out said at page 187:

* ♦ These functions are all to be exercised for the
promotion of the general agricultural prosperity of the
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state. They are state-wide in scope and in no instance do
they constitute an activity on behalf of a purely local or
proprietary interest at the expense of the state. The
methods by which the agricultural authority functions are
largely by making available to all who make calls upon it
the results of its researches for the general purposes of
agricultural advancement in the state at large. In other
words, there is not in the Wisconsin Agricultural Authority
Act any such particularized activity of a purely private,
local, or proprietary character as would constitute a diver
sion of taxpayers' money for a purpose not authorized either
because not public or not state-wide in character."

Fui'ther at page 189, the court said:

"* * As heretofore noted, the subsections constitut
ing group 2 fail in public purpose because the subject matter
indicates that they deal with the promotion of particular
local projects with which the state has no concern. * * *"

Still further at page 191, the court said:

* The question whether a particular co-operative or
power district shall be formed is a matter of private and
local concern, just as is the question whether a particular
muniQipality shall own its utility plant. There is nothing in
any given local situation that warrants the state in taxing
citizens generally to advance the proprietary interest of that
community or any group in it."

In State ex rel. American Legion 19A1 Conv. Corp. v.
Smith, supra, in sustaining the validity of an appropriation
by ch. 451, Laws 1939 to pay the expenses of holding a
national convention of the American Legion in Milwaukee,
the court said:

"* * * An appropriation of moneys derived from public
taxes can lawfully be expended only for public purposes;
and, in addition, to sustain an appropriation of state funds
the public purpose must also be state-wide. * * *" (page
451)

"The fact that the convention is to be held in but one
city will not render the public purposes served thereby
merely local, instead of state-wide. In respect to defendant's
contention on this ground, it may suffice to note that the
appropriations of state funds to the patriotic organizations
above mentioned were used in holding encampments in but
one city, and this usage and custorri have not been chal
lenged. In a way such use of an appropriation is not unlike
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the use thereof by a state educational institution, which is
located and conducted in but one city. In such cases as in
the case of the convention in question, although the opera
tion is in but one locality and membership and active partic
ipation are limited to those who have the qualifications pre
scribed as to eligibility, qualified members or participants
can and do come from all parts of the state, and the ulti
mate effect and public benefits rendered are state-wide and
not confined to but the one city. * *" (p. 456)

From the foregoing it is deduced that any distribution
which is made to all of the cities, villages and towns on
some basis which the legislature deems equitable and for
the purpose of being used to reduce the general property
taxes in all of the cities, villages and towns in the state
is in and of itself necessarily for a state purpose because
when so distributed on such over-all basis it effectuates the
common interest and well-being of the people of the state
at large. But where the distribution of state funds is to one
or more local units and not to them all then it is not valid

unless the purpose for which it is to be used falls within
those things which constitute a state public purpose.
As stated in State ex rel. W. D. A. v. Dammann, swpra,

it is recognized that the distribution or use of state funds
for health and education are proper state purposes oven
though the application and use of the funds may be local in
operation. Similarly it has been recognized that the use of

state funds to aid and assist local communities in building
bridges and highways are proper state purposes because
they involve something which is of concern and relates to
the well-being of the people of the state as a whole. State ex
rel. Torv7i of Baraboo v. Board of Supervisors of Sank Co.,
(1888) 70 Wis. 485, 489, 36 N.W. 396; Binder v. Madison,
(1916) 163 Wis. 525, 529,158 N.W. 302; State ex rel. Owen
V. Stevenson, (1917) 164 Wis. 569, 161 N.W. 1. In State

ex rel. American Legion lOAl Conv. Corp. v. Smith, supra,
the court held that an appropriation to be used to pay the
expenses of holding a national convention of the American
Legion in Milwaukee was for a state public purpose as
being in furtherance of stimulation and promotion of pa
triotism. It said at page 455:

"* * "= These public purposes are clearly of as state-wide
concern and importance as the promotion of health or edu-
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cation, the conservation of fish and game, or the conduct of
police and fire departments, etc. See State ex rel. Harbach
V. Mayov, 189 Wis. 84, 206 N.W. 210; Monka v. State Con
servation Comm. 202 Wis. 39, 231 N.W. 273; Van Gilder v.
Madison, 222 Wis. 58, 83, 267 N.W. 2.5, 268 N.W. 108.
♦ ♦ *»>

Applying the above principles to the provisions of Bill
No. 398, A., it is concluded that the distribution of a por
tion of the proceeds of the intoxicating liquor occupational
tax to only those cities, villages and towns which do not
vote dry subsequent to the enactment of such bill, to be
used by such municipalities to reduce the general property
taxes therein, would appear to be invalid as being not for
a state public purpose but for a local purpose as respects
those cities, villages and towns to which the distribution
would be made. It is not a proper state public purpose to
reduce the general property taxes in some municipalities
to the exclusion of others. If it would be a state public pur
pose to distribute state funds to some but not all local

municipalities to be used to reduce the general property
taxes therein, then it would be equally valid to appropriate
and distribute state funds to just one or two municipalities
for them to use in reducing the general property taxes in
their areas. It would seem that it would have to be conceded

that the reduction of general property taxes in only one or
some but not all of the cities, villages and towns in the
state is not something which is of concern and involves the
well-being of the people of the state at large.
Furthermore, in view of what was said by the court in

the quotation from page 186 of the decision in State ex
rel. W. D. A. v. Dammann, swpra, I'elative to throwing

the weight of the state funds into the scales upon an election
to determine a purely local question not being sustainable
upon any theory or principle as an appropriation for a state
purpose and that it may be unconstitutional upon other and
more general grounds, there is additional reason which
makes against the constitutionality of the particular dis
tribution as proposed by Bill No. 398, A. By the statutes
the matter of whether or not alcoholic beverages may be
sold in a city, village or town has been committed to the
field of local determination.

HHP
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Constitutional L a %v—Taxation—Intoxicatiny Liquor—
Bill No. 712, A., proposing to exempt from general taxation
the amount of state and federal excise taxes paid in respect
to intoxicating liquor would be invalid as violating the rule
of uniformity because founded upon an ai-biti-ary classifica
tion.

June 30, 1949.

The Honorable, The Senate.

By Resolution No. 21, S., an opinion was requested as to
the constitutionality of Bills Nos. 398, A. and 712, A. A
separate opinion has been given as to Bill No. 398, A. and
this opinion deals only with Bill No. 712, A.
By Substitute Amendment No. 1, A. to Bill No. 712, A.,

which became the context of the bill as passed by the

assembly, it is proposed to add to sec. 70.111, Stats., which
sets forth the personal property that is exempted from gen
eral taxation, a new subsection as follows:

"(12) INTOXICATING LIQUOR TAXES. The amount
of the state and federal excise taxes on intoxicating liquors
as defined in section 189.25 (1)."

This proposed addition to the statutes would appear to
violate the provision in art. VIII, sec. 1 of our constitu
tion which provides that "The rule of taxation shall be
uniform * * In Knoivlton v. Supervisors of Rock County,
(1850) 9 Wis. *410, it was held that this provision in the
constitution does not permit taxation whereby certain prop
erty should pay but half as much upon a dollar's worth of
valuation as other property in the same locality. It would
appear that the court said in substance that this constitu
tional provision requires that all taxable property be taxed
at a uniform rate in whatever taxing district is involved

and that all other property must be exempt. This case was
referred to with approval in C. & N.W: R. Co. v. State,
(1906) 128 Wis. 553, 108 N.W. 557, and the court there
said (pages 603-604):

"* * * For the direct method of taxing property, taxa
tion on property so called, as to the rule of uniformity, there
can be but one constitutional class. All not included therein
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must be absolutely exempt from such taxation. All within
such class must be taxed on a basis of equality so far as
practicable. * * *"

Later cases indicate, however, that in some respects at
least there is no violation of uniformity if there is proper
classification. But, where permitted, the classification must
be based upon reasonable differences or distinctions which
distinguish the members of a class from those of another
in a respect germane to some general and public purpose
or obj'ect of the particular legislation. Welch v. Henry,
(1937) 223 Wis. 319, 271 N.W. 68. It was said in Black v.
State, (1902) 113 Wis. 205, 89 N.W. 522, that the rule of
uniformity does not prohibit exemptions if reasonable in
amount and founded on rational grounds, nor classification
provided it is based on real differences affording rational
grounds of distinction. At page 221 of this last case, the
court said:

while classification is proper, there must al
ways be uniformity within the class. If persons under the
same circumstances and conditions are treated differently,
there is arbitrary discrimination, and not classification."

It is pointed out in Laxorence University v. Outagamie
County, (1912) 1.50 Wis. 244, 136 N. W. 619, that the uni

formity rule does not relate alone to rates of taxation but
may be as effectively violated by arbitrary exemptions; that
exemptions must be based on legal classification; and that
an exemption is arbitrary when other persons of the same

class owning property of the same general type are awarded
exemption to a lesser amount. See also: Will of LeFeber,

(1927) 223 Wis. 393, 399, 271 N.W. 95; Nosh Sales, Inc.
V. Milwaukee, (1929) 198 Wis. 281, 224 N.W. 126.
In an opinion in XXVII Op. Atty. Gen. 362 it was stated

that in the assessment of personal property under sec. 70.34,
Stats., which provides for the valuation thereof at the "true
cash value," state and federal excise taxes which have al

ready been paid by either a manufacturer, wholesaler or
retailer and as such will be included in the final price to a
purchaser, should be considered in determining the true
cash value of the property since such tax paid is an element
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of value that has attached to the commodity and goes to
make up its then "true cash value." Such taxes paid wei*e
said to have been commingled with the other elements
that go to make up value, and that, as the amount of the

taxes already paid has thus added to the value, it is to be
considered in arriving at the "true cash value" of the
property. In other words, the fact that such taxes have
been paid on the personal property has added to the actual
cash value of the property in the hands of one possessing
it thereafter because in the absence of such payment it
would be necessary for him to expend that amount to pay
such taxes.

There are other commodities besides intoxicating liquors
in respect to which excise taxes are imposed by the state
or federal government or both where the situation is the

same in all respects as the excise taxes imposed in respect
to intoxicating liquors. Fermented malt beverages and
cigarettes are two commodities in which the situation is
exactly the same as respects such taxes as it is in reference
to intoxicating liquors. There is no rational distinction or
difference which can be drawn between the taxes in respect
to intoxicating liquors and the like taxes relating to other
commodities that is germane to any public purpose or object
sought to be accomplished by this proposed exemption.
Thus, there is no reasonable basis for classifying the
excise taxes on intoxicating liquors separately, and the
exemption proposing to do so falls within the category
of arbitrary exemption.
The proposed enactment is couched in the form of an

exemption. It does not, however, conform to the mechanical
necessities of an exemption. The amount of federal and state
excise taxes paid in respect to intoxicating liquor is not an
item of property which can be exempted but is merely one
of the elements of value of the intoxicating liquor. Such
value cannot be separated out as an item of property which
can itself be exempted. The amount of federal and state
excise taxes paid has become fused or integrated into the
intoxicating liquor as property.
But even viewed as an exemption, and laying aside this

mechanical objection, the amendment proposed by Bill No.
712, A. would violate the rule of uniformity as being an
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arbitrary exemption because an attempt at classification
where there is no rational distinction or difference that
could be drawn to support the separate treatment attempted
to be accorded to taxes paid in respect to intoxicating liquor.
On the other hand, if the mechanical objection stated is

of force, then the only effect that can be given to the lan
guage used, which although in the form of an exemption is
ineffective as such, is to interpret it as meaning that in the
assessing of intoxicating liquor for ad valorem tax pur
poses the amount of state and federal excise taxes paid in
respect thereto shall be deducted or subtracted from what
would otherwise be the true cash value at which the same
would be assesed. If the language is thus read it would be
as if it were stated that intoxicating liquor shall not be
taxed at its true cash value when possessed by someone
after state and federal excise taxes have been paid in respect
thereto and the intrinsic value thereof enhanced thereby,
but the amount of such taxes shall be deducted or eliminated
in fixing the assessed value. As so phrased there would be
a violation of the rule of uniformity because either intoxi
cating liquors would not be assessed on the same basis as
all other property or there would be an attempt to tax it
on a different basis of assessment from other properties
in the same class. This would violate the constitutional re

quirement of uniformity because not based upon proper
classification, there being no rational basis therefor as
previously stated.

Consequently, however this proposed amendment is viewed,
whether as an exemption or as prescribing a different
method of arriving at the assessed value of intoxicating
liquor, it runs afoul of the rule of uniformity, because there
is no rational basis for treating intoxicating liquor sep
arately and differently from other personal properties which
are in exactly the same situation.
HHP
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Schools and School Districts—State Aid—State common

school equalization aid as provided in sec. 40.87, Stats., can
not be paid to a school district where in the previous year
a tax of 2 mills on its full valuation had been voted and
certified to the town clerk but without fault of the school
district the tax was not levied or collected, even though the
school district would otherwise be entitled to such aid. Sec.

40.87 (1).

July 5, 1949.

The Honorable, The Assembly.

Resolution No. 49, A., reads in part as follows:

* * That the attorney-general is hereby respectfully
requested to render an opinion to this body at the earliest
possible time on the question whether a school district is
entitled to its proportionate share of the common school
equalization aid in any year where in the previous year it
regularly voted a tax of 2 mills or more on its full valuation,
its clerk duly certified such action to the town clerk and the
school district otherwise qualified for such aid, but without
fault on the part of the school district the tax so voted was
not levied and collected."

The answer is "No."

Section 40.87 (1) Stats., reads as follows:

"40.87 To afford all children throughout the state an
opportunity to secure an elementary education, there shall
be paid state aid to the several common school districts, con
solidated school districts and city school districts of the state
for the support of the elementary public schools as follows:
"(1) Annually, to each school district of the state for

which a tax of 2 mills or more on the full valuation thereof
of the year previous to the year in which such levy was
made, was levied for operation and maintenance and placed
on the tax roll of the previous school year, $250 for each
elementary teacher actually employed by such district or
city in the preceding school year except that to school dis
tricts with less than 10 and more than one pupil enrolled
the state aid shall be $25 per pupil in average daily attend
ance. Where the tax so levied and placed on the tax roll
by such school district is at least one mill but not 2 mills,
the aid paid shall be 50 per cent of the foregoing. No state
aid shall be paid to any school district, which has not levied
and placed on the tax roll for the operation and maintenance
a tax of at least one mill. The number of teachers for which
any district shall receive aid, however, shall not exceed:
$ ♦ »»»
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The portion of said subsection italicized above which
answers the inquiry submitted was inseifed by ch. 526,
Laws 1943. The only construction that can be given to the
language employed is that no state aid can be paid to any
school district unless a tax of at least one mill is levied
and placed upon the tax roll for the purpose of raising
revenue for the operation and maintenance of the school or
schools therein. This was not done in the instant case and
hence no state aid could be paid.

The fact that the omission to levy and collect a tax is
due to no fault of the school district does not affect the
result, as the statute contains no exceptions.
WET

Constihitional Latv—Schools and School Distncts—Reli

gious Instruction—Released Time—A plan whereby pupils
are released from school for religious instruction outside the
school that utilizes the tax-established and tax-supported

public school system to aid religious groups to spread their
faith is in violation of the first amendment of the United
States constitution made applicable to the states by the
fourteenth amendment.

There is gi-ave doubt as to the validity of any released
time plan that makes use of a pupil's school time, whether
off or on the school property, and makes use of school
regulations to facilitate attendance for religious instruction.
There is doubt as to the validity of any released time plan

where school authorities cooperate to the extent of releasing
the children for religious instruction, the children remain
ing under the technical jurisdiction of the public school.
The probabilities are that plans characterized as "dis

missed time" are valid, assuming that the facilities and com
pulsion of the public school system are not used.

July 6, 1949.

The Honorable, The Senate.

Resolution No. 19, S. requests an opinion on the following
question: "Whether or not local school boards may release
students during school hours for attendance at religious in
struction conducted by religious groups outside the school."
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There is no Wisconsin statute which specifically author
izes or prohibits release by local school boards of pupils
during school hours for the purpose of receiving religious
instruction either in or outside the school

Local school boards in Wisconsin are given power to make
rules for the organization, gradation and government of
schools under their control. Sees. 40.21 (3), 40.42 (2) and
40.53. This would no doubt give such boards the right to
prescribe the number of hours in the school day, there being
no specific statute on the subject. The statutes go no further
than (a) to give the annual common school district meeting
(or if it fails to act—the district board) power to determine
the length of time school should be taught for the year, but
not less than 9 months, and (b) to define a school month as
constituting 20 days and provide that not to exceed five
Saturdays may be counted in any school year when school
is taught on such day with consent of the board. Sees. 40.04
(11) and 40.19 (3).
The power to prescribe the number of hours in the school

day would permit local school boards to adopt a rule or rules
allowing pupils to leave the school premises for reasonable
periods for such purposes as the board in its discretion
might determine, provided any such rule or rules would not
be contrary to any statute or constitutional provision. This
would give the local school boards the authority to provide
the machinery whereby children could be permitted to
absent themselves from school for reasonable times. If the

child utilizes such time for attendance at classes maintained
for religious instruction, a constitutional question may arise.
The only statute in Wisconsin which might be pointed

to as an obstacle to a released time progi-am is sec. 40.70
which relates to compulsory attendance. Several subsections
of sec. 40.70 were amended by ch. 96, Laws 1949. Subsec
tion (1) (a) as amended now provides that any person
having under his control a child between 7 and 16 years
shall cause the child to attend some school until the end of

the school term, or other division of the school year in
which he is 16 "(unless the child has a legal excuse) during
the full period and hours (religious holidays excepted)"
that the school may be in session. All this statute does is
to impose a duty upon the person having control of a child
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of the years mentioned to see that he attends school during
the time the local school board says the child shall attend
school. The statute has nothing to do with the matter of
fixing school hours by the local school board.
The question then is whether a released time program,

if permitted, would violate any constitutional provision. This
immediately requires that reference be made to the so-called
McCollum case (People of the State of Illinois ex rel.
McCollum V. Board of Education, 333 U.S. 203, 68 S.Ct.
461, 92 L.ed. 649, 2 A.L.R. 2d 1338) decided March 8, 1948.
In this case a religious council made up of members of var
ious faiths obtained permission from the local board of
education in Champaign, Illinois, to offer classes in religious
instruction to public school pupils in grades 4 to 9 inclu
sive. Classes were made up of pupils whose parents signed
printed cards requesting that their children be permitted
to attend and were held weekly and lasted from 30 to 45
minutes depending on the grade. The council employed the
religious teachers at no expense to the school authorities,
but these instructors were subject to the approval and su
pervision of the superintendent of schools. Classes were
taught in regular classrooms of the school building. Stu
dents who did not choose to take religious instruction were
not released from public school duties. They were required
to leave their classrooms and go to some other place to
follow their secular studies. Students released for religious
instruction were required to be present at the religious
classes. Reports of their presence or absence were made to
their secular teachers. The court held, with one judge (Mr.
Justice Reed) dissenting, that the released time program
there involved was in violation of the first amendment of

the United States constitution made applicable to the states
by the fourteenth.

The opinion of the court was delivered by Mr. Justice
Black. Mr. Justice Frankfurter delivered a concuiu'ing opin
ion in which Mr. Justice Jackson, Mr. Justice Rutledge and
Mr. Justice Burton joined. Mr. Justice Jackson also wrote
a separate concurring opinion and Mr. Justice Reed wrote a
dissenting opinion.
In the opinion of the court delivered by Mr. Justice Black

it is said:
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"The foregoing facts, without reference to others that
appear in the record, show the use of tax-supported property
for religious instruction and the close cooperation between
the school authorities and the religious council in promoting
religious education. The operation of the state's compulsory
education system thus assists and is integrated with the
program of religious instruction carried on by separate
religious sects. Pupils compelled by law to go to school for
secular education are released in part from their legal duty
upon the condition that they attend the religious classes.
This is beyond all question a utilization of the tax-estab
lished and tax-supported public school system to aid reli
gious groups to spread their faith. And it falls squarely
under the ban of the First Amendment (made applicable
to the States by the Fourteenth) as we interpreted it in
Everson v. Board of Education, 330 US 1, 91 L ed 711,
67 S Ct 504, 168 ALR 1392. There we said: 'Neither a state
nor the Federal Government can set up a church. Neither
can pass laws which aid one religion, aid all religions, or
prefer one religion over another. * * *

<<4: *

"Here not only are the state's tax-supported public school
buildings used for the dissemination of religious doctrines.
The State also affords sectarian groups an invaluable aid in
that it helps to provide pupils, for their religious classes
through use of the state's compulsory public school ma
chinery. This is not separation of Church and State." 92
L. ed. 658-9.

The concurring opinion by Mr. Justice Frankfurter traces
the history of released time plans in the United States and
it is pointed out that not all such plans are invalid. It is
said, inter alia:

"Of course, 'released time' as a generalized conception, un
defined by differentiating particularities, is not an issue for
Constitutional adjudication. Local programs differ from
each other in many and crucial respects. Some 'released
time' classes are under separate denominational auspices,
others are conducted jointly by several denominations, often
embracing all the religious affiliations of a community. Some
classes in religion teach a limited sectarianism; others em
phasize democracy, unity and spiritual values not anchored
in a particular creed. Insofar as these are manifestations
merely of the free exercise of religion, they are quite out
side the scope of judicial concern, except insofar as the
Court may be called upon to protect the right of religious
freedom. It is only when challenge is made to the share that
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the public schools have in the execution of a particular
released time' program that close judicial scrutiny is
demanded of the exact relation between the religious in
struction and the public educational system in the specific
situation before the Court.
"The substantial differences among arrangements lumped

together as 'released time' emphasize the importance of de
tailed analysis of the facts to which the Constitutional test
of Separation is to be applied.* * *" 92 L. ed. 666.

"We do not consider, as indeed we could not, school pro
grams not before us which, though colloquially character
ized as 'released time,' present situations differing in aspects
that may well be constitutionally crucial. Different forms
which 'released time' has taken during more than thirty-
years of growth include programs which, like that before
us, could not withstand the test of the Constitution; others
may be found unexceptionable. We do not now attempt to
weigh in the Constitutional scale every separate detail or
various combination of factors which may establish a valid
'released time' program. We find that the basic Constitu
tional principle of absolute Separation was violated when
the State of Illinois, speaking through its Supreme Court,
sustained the school authorities of Champaign In sponsor
ing and effectively -furthering religious beliefs by its educa
tional arrangement." 92 L. ed. 669.

Nine justices apparently participated in consideration of
the case. Eight apparently agreed on the result as to the
particular facts. Four of the eight took occasion to empha
size that not all released time programs were before the
court. One disagreed with the result.

Resolution No. 19, S. does not describe any particular
released time plan. Hence it is impossible to give any cate
gorical answer to the inquiry submitted. But even where
all the material facts are supplied, it is difficult to predict
what result would be reached by the supreme court in any
case other than one where the facts are the same as in the

McCoUum case. A recent law review article states that in

light of the various statements made in the various opinions
filed in the McCollum case "the application of the principles
or the decision to a particular situation is understandably
difficult, if not well-nigh impossible. Many questions must
necessarily go unanswered until future cases are presented
to and answered by the Court." XXXVII Kentucky Law
Journal, 402, 405 (May, 1949).
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In the dissenting opinion of Mr. Justice Reed, he refers
to certain statements in the opinion by Mr. Justice Black
and that by Mr. Justice Frankfurter and continues:

"* * * These expressions in the decisions seem to leave
open for further litigation variations from the Champaign
plan. Actually, however, future cases must run the gantlet
not only of the judgment entered but of the accompanying
words of the opinions. I find it difficult to extract from the
opinions any conclusion as to what it is in the Champaign
plan that is unconstitutional. Is it the use of school build
ings for religious instruction; the release of pupils by the
schools for religious instruction during school hours; the
so-called assistance by teachers in handing out the request
cards to pupils, in keeping lists of them for release and
records of their attendance; or the action of the principals
in arranging an opportunity for the classes and the appear
ance of the Council's instructors? None of the reversing
opinions say whether the purpose of the Champaign plan
for religious instruction during school hours is unconstitu
tional or whether it is some ingredient used in or omitted
from the formula that makes the plan unconstitutional.
"From the tenor of the opinions I conclude that their

teachings are that any use of a pupil's school time whether
that use is on or off the school grounds, with the necessary
school regulations to facilitate attendance, falls under the
ban. * * *" 92 L. ed. 673.

In the law review article previously cited (XXXVII Ken
tucky Law Journal 402) the author classifies I'eleased time
plans into three general types and gives his conclusion as to
their validity in light of the McColhtm case as follows:

"1. Where the school releases the pupils from regular
class work and also provides housing and other facilities
for the religious education classes. This is the Champaign
plan held unconstitutional in the principal case. This type of
plan was found to be present in the Kentucky schools, with
the modification, in at least one school system, that the reli
gious council conducting the instruction rented the school
room from the Board of Education.
"2. Where students are released from their regular class

room work to attend religious education classes conducted
away from the school property, but are required to attend
the classes by virture of the keeping of attendance records
which are checked against their regular school attendance,
plus other influences by the civil officials to encourage partic
ipation in the religious training. The language of the deci-
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sion is sufficiently broad to bring such a plan within the
prohibited category, because students are made available
by the compulsory school law and there is present in the
plan the prohibited cooperation between civil and religious
officials.
"3. Where the above plan (No. 2) is carried out with

no cooperation from civil officials other than the releasing
of children to attend the religious education instruction, the
children remaining under the technical jurisdiction of the
school. There is evidence in the decision to indicate that even
this type of program would be objectionable, although it
would seem that this is approaching the limits of the deci
sion. * * *"

In XV Op. Atty. Gen. 483 (1926) the state superintendent
of public instruction asked for an opinion as to the validity
of a released time plan which operated as follows: Cards
containing an enrollment blank with spaces to be filled in
giving the name of the pupil and church to be attended were
given by the superintendent to the various teachei's who
distributed them to pupils who in turn took them home.
Signed cards were returned by the pupils to the teacher who
returned them to the superintendent who sorted them and
passed them on to the ministers of the various churches

designated. Pupils whose parents signed said cards were
then excused by the school authorities from school for one
hour each week to go to their respective designated churches
for religious instruction. On the back of the card was,
among other things, a statement that the privilege would
be withdrawn by the school authorities in case of truancy
or any other violation of the privilege. It was ruled that such
a plan violated art. I, sec. 18, and art. X, sec. 3 of the Wis
consin constitution. Reliance was placed on State ex rel.
Weiss V. District Board, 76 Wis. 177.
The only conclusion that can be expi-essed with any

degree of certainty on the basis of the present state of
authorities is that any released time plan that utilizes the
tax-established and tax-supported public school system to
aid religious groups to spread their faith is in violation of
the first amendment of the United States constitution made
applicable to the states by the fourteenth amendment. See
the opinion delivered by Mr. Justice Black. There is grave
question as to the validity of any plan that makes use of
a pupil's school time, whether off or on the school property.
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and makes use of school regulations to facilitate attendance
for religious instruction. See dissenting opinion by Mr.
Justice Reed. There is also doubt as to the validity of any
plan where school authorities cooperate to the extent of
releasing the children for religious instruction, the children
remaining under the technical jurisdiction of the public
school. See article in XXXVII Kentucky Law Journal, supra.

There is an additional type of plan, frequently referred
to as ''dismissed time." See opinion by Mr. Justice Frank
furter, p. 668 of 92 L. ed. As I understand it, under such a
plan students are dismissed from school at an earlier hour
than would normally be the case. Religious instruction
classes are scheduled by religious groups for the same hour,
but students are free to attend them or not attend as they

see fit. The probabilities are that such a plan would be valid,
assuming of course that the facilities and compulsion of the
public school system are not used.

School authorities conducting released time programs
which are less closely dependent upon the public school sys
tem than that considered in the McCollum case cannot be

sure that they are not violating the constitution, but it can
not be said with certainty that they are.
WET

Community Currency Exchange—Licenses and Permits—
A Wisconsin corporation proposing to sell to the public at
established fees, through agents appointed by it, money
orders and post card checks is under facts presented re
quired to be licensed'as a community currency exchange as
provided in sec. 218.05, Stats. A separate community cur
rency exchange license is required for each agent appointed.
The community currency exchange business operated by the
agent cannot be conducted as a department of another busi
ness. Sec. 218.05 (8) and (10) (b).

July 6, 1949.

G. M. Matthews,
Commissionei' of Banks.

You give us the following facts: Currency Services, Inc.,
of Wisconsin, is a Wisconsin corporation which proposes to
sell to the public at established fees, thi'ough agents, Bondi-



Opinions op the Attorney General 289

fied money orders and Bondified post card checks under a

franchise agreement with Checks, Inc. of Minnesota. The
money orders and checks mentioned are to be drawn upon
a bank in which Currency Services proposes to keep a bal
ance of at least $10,000.
Each of the agents through which Currency Services,

Inc. will operate in Wisconsin will be a retail store, such
as a drug store, which will enter into a contract with Cur
rency Seiwices, Inc. whereby it agrees to remit the face
value of all money orders or checks issued to it plus the fee
for issuing less agent's commission at stated intervals. Upon
receiving the remittance from the agent, Currency Services,
Inc. will deposit the money in the bank to cover the money
orders and checks which have been issued.

Stripping it down to its essentials, the money order con
tains a space for the name of the remitter and date and
then reads: "Pay to the order of ,

Dollars, Currency Services, Inc.
, Authorized Signature" and is drawn on

a bank whose name is printed on the form. The form of the
so-called post card check is substantially the same except
that it is payable to the order of the addressee on the other
side and it is provided "cancellation of postage necessary
before payment."
The questions on which you desire our opinion are as fol

lows:

1. Is the Currency Services, Inc. of Wisconsin required
to be licensed as a community currency exchange in order
to sell said Bondified money orders and Bondified post card
checks ?

2. In the event a license is required for the parent Wis
consin corporation, is it necessary for each outlet appointed
by it to procure a license as a community currency exchange
to sell said Bondified money orders and Bondified post card
checks?

The answer to question 1 is "Yes." Section 218.05 (2)
reads as follows:

"After July 1, 1945, no person, firm, association, partner
ship or corporation shall engage in the business of a com
munity currency exchange without first securing a license
to do so from the commissioner as required by this section."



290 Opinions of the Attorney General

The designation "community curi'ency exchange" is de
fined in sec. 218.05 (1) (b), which provides:

" 'Community currency exchange' meyns any person,
firm, association, partnership or corporation, except banks
incorporated under the laws of this state and national
banks organized pursuant to the laws of the United States,
and any credit union operating under chapter 186, Wiscon
sin statutes, which has or shall obtain a cei-tificate of author
ity from the commissioner of banks of Wisconsin to engage
in the business and functions herein set forth, engaged in
the business of and providing facilities for cashing checks,
drafts, money orders and all other evidences of money ac
ceptable to such community currency exchange for a fee or
service charge, or other consideration, or engaged in ihe
business of selling or issuing money orders under his or
their or its name or any other money orders (other than
United States post-office money orders, American Express
money orders, Postal Telegi'aph money orders, or Western
Union money orders), or engaged- '>ni both such businesses.
Nothing in this section shall be held to apply to * * any
person, firm, association, partnership or corporation en
gaged in the business of selling tangible personal propeidy
at retail nor to any person licensed to practice a profession
or licensed to engage in any business in this state, who, in
the course of such business or profession and, as an incident
thereto, cashes checks, drafts, money oi'ders or other evi
dences of money."

From the foregoing it is clear that Currency Services,
Inc., is required to obtain a license as a community currency
exchange unless it comes within one of the exceptions
stated. We are satisfied that it does not fall within the scope

of any of those mentioned.
The only possibility would be that the portion of sec.

218.05 (1) (b) which provides nothing in said section shall
be held to apply to any person, firm or corporation, "en

gaged in the business of selling tangible personal property
at retail nor to any person licensed to practice a profession
or licensed to engage in any business in this state, who, in
the course of such business or profession and, as an incident
thereto, cashes checks, drafts, money orders or other evi
dences of money" exempts Currency Services, Inc., from

the requi'*ements of sec. 218.05.
We are of the opinion that Currency Services, Inc. does

pot come within this exception. From its context it is plpip
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this exception was intended only to permit a merchant sell
ing tangible goods at retail or other persons licensed to en
gage in the practice of a profession or in any business in
this state to cash checks provided they do so in the course
of such business or profession and as an incident thereto
without being licensed as a community currency exchange.
But the exemption does not extend beyond this and does
not include a situation where the merchant or other licensed
person attempts to issue money orders, even if done in the
course of such business or profession and as an incident
thereto.

Further, the exemption mentioned is available only where
the person, firm or corporation who cashes checks, etc., or
issues money orders for a fee, or both, and would normally
fall within the definition of a community currency exchange,
does so as a principal and not as agent for another, since
the exemption only applies in any event when checks are
cashed in the course of, and as an incident to, such business,
i.e., the business of the person, firm or corporation cashing
the check and not the business of the person for whom
such person, firm or corporation may be acting as agent.
Note also that portion of sec. 218.05 (8) which reads:

"A community currency exchange shall not be conducted
as a department of another business. It must be an entity,
financed and conducted as a separate business unit. This
shall not prevent a community currency exchange from
leasing a part of the premises of another business for the
conduct of this business on the same premises; provided
* % * "

In other words the person carrying on the business of
cashing checks or issuing money orders, or both, must bring
himself within the exception and he cannot do so by the
claim that the agents through which he does business may
have exempt status.

The operation here is to be carried on by Currency Serv
ices, Inc. and there are no facts which bring it within the
scope of the aforesaid exemption. As already indicated, the
fact that some of its agents or outlets might be exempt if
they were to engage in business for themselves as principals
does not operate to give Currency Services, Inc. exempt
status.
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The second question cannot be categorically answered be
cause while a licensed principal might appoint one as agent
whose sole business is the sale of money orders and while
the principal would then have to obtain a separate license
for each place of business operated by such agent (sec.
218.05 (10) (b)) it appears likely that the proposed opera
tion here described cannot be carried on because it will be

carried on as a department of another business, which would
not be permitted by sec. 218.05 (8).
WET

Insane—Soldiers, Sailors and Manrines—Section 51.07,
Stats., relating to costs and expenses of proceedings to deter
mine mental condition under ch. 51, Stats., does not apply
to proceedings instituted and held under sec. 45.30, relat
ing to commitments of insane veterans to United States

veterans' facilities by courts of this state, since proceedings
under ch. 51 are held before a county or district judge, not
before any court.

July 7, 1949.
A. W. Bayley, Director,

State Department of Public Welfare.

You state that you have received a bill from Oconto
county in the total amount of $25 for court costs in connec
tion with the insanity proceedings of one H. M., whose legal
settlement is said to be Milwaukee county and who was com
mitted to the veterans' administration facility at Tomah,
Wisconsin. The bill purports to be submitted under see.

51.07, Stats., which, after providing for the payment of
fees to the judge, examining physicians and witnesses and
for the payment of other expenses of the proceedings, then
provides as follows in subsection (5) :

"If the patient has a legal settlement in a county other
than the county from which he is committed or discharged,
that county shall reimburse the county from which he was
committed or discharged all such expenses. The county clerk
on July 1 shall submit evidences of payments of all such
proceedings on nonresident payments to the department,
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which shall certify such expenses for reimbursement in the
form of giving credits to the committing or discharging
county and assessing such costs against the county of legal
settlement or against the state at the time of the annual
audit."

You inquire whether the foregoing statute applies in a
case where the insane patient is committed to a veterans'
facility rather than to a state institution.

Chapter 51 provides a procedure for the determination of
mental illness, mental infirmity, mental deficiency and epi
lepsy. The proceedings are not held before any court, but
the jurisdiction of such proceedings is vested in the county
or district judge by sec. 51.01. In re Brand, (1947) 251 Wis.
531. Section 51.05 provides to what institutions the judge
may commit the patient if found to be suffering from one
of the foregoing mental conditions and to be a proper sub
ject for institutional care. The only institutions mentioned
are county and state institutions. No provision is made for
the judge committing the patient to a veterans' facility or
any other federal institution.

Section 45.30, Stats., provides as follows:

" (1) Whenever it appears that any veteran is eligible for
treatment in a United States veterans' facility and commit
ment is necessary for the proper care and treatment of such
veteran, the court of the county in which the veteran is
found, may, upon receipt of a certificate of eligibility from
the veterans' administr-ation, after adjudging the veteran
insane in accordance with law, direct such veteran's com
mitment to the veterans' administration for hospitalization
in a United States veterans' facility. Upon admission to any
such facility, the veteran shall be subject to the rules and
regulations of the veterans' administration. 'The chief officer
of such facility is vested with the same poAvers exercised by
superintendents of state hospitals for mental diseases with
in this state with reference to the retention, transfer or
parole of the veteran committed. Notice of pending commit
ment proceedings shall be furnished the person to be com
mitted and his right to appear and defend shall not be
denied. The commitment of a veteran to a veterans' facility
within this state by a court of another state under a similar
pi-ovision of law has the same force and effect as if such
commitment were made by a court of this state. After a vet
eran has been legally committed to any hospital or asylum
for the insane in this state the superintendent of such hos-
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pital or asylum in any county having a population of 500,000
or more or the state department of public welfare when the
commitment has been made to any other such hospital or
asylum upon receipt of a certificate of eligibility from the
veterans' administration evidencing the right of such vet
eran to be admitted to a veterans' facility may transfer
such veteran to such facility and the cost of the veteran's
transportation, together with that of any necessary atten
dant, shall be a proper charge against such veteran's care
in such institution. After such transfer the powers granted
by this section to the superintendent of such veterans' fa
cility shall be applicable. Any veteran transferred as pro
vided in this subsection shall be deemed committed to the
veterans' administration pursuant to the original commit
ment. . -
"(2) Before adjudging a veteran insane in accordance

with law, the court, upon the receipt of a certificate of eli
gibility from the veterans' administration, may commit such
veteran to a veterans' administration facility to be detained
for a reasonable length of time, to be fixed by the court, for
the purpose of observation. Whenever an application to
determine insanity is made in the manner prescribed by sec
tion 51.01, the court shall make such inquiry as may be
necessary and proper to ascertain whether the alleged in
sane person is eligible for treatment in a veterans admin
istration facility, and shall notify the Wisconsin department
of veterans' affairs of the pendency of such action and of
the commitment."

It will be noted that the authority to commit veterans
to a veterans' facility is not vested in the county or district
judge but is vested in "the court of the county in which the
veteran is found," by the foregoing statute. It follows that
when the proceedings are under ch. 51 before a county or
district judge, the judge does not have authority under sec.
45.30 to commit the veteran to a veterans' facility, since that
authority is limited to a court. It would, therefore, appear
that the legislature contemplated a special form of proceed
ing in the case of veterans whei-e it is desired to have them
committed to a veterans' facility rather than to a state or
county mental institution. This raises two serious questions
which need not be answered here, namely, what court the
legislature intended to have such jurisdiction and what foim
of proceeding is contemplated. For purposes of this opinion,
however, it is sufficient to point out that proceedings under
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sec. 45.30 have no relation to ch. 51, except possibly as to
tiie "manner" of proceeding. (See second sentence of 45.30
(2), supra.)

It follows that sec. 51.07 (5) does not apply to proceed
ings for commitment of a veteran to a veterans' facility
under sec. 45.30 and that the bill which you have received
from Oconto county is not a proper charge against Milwau
kee county under that section.

WET

Taxation—Assessor's Plat—County Clerk—Acknowledg
ment—Under sec. 70.27 (2) assessor's plat must be acknowl
edged by county clerk, even though it has been authorized
only by the town board and the county board has in no way
participated in the preparation of such plat.

July 7, 1949.
Victor 0. Teonsdal,

District Attorney,
Eau Claire, Wisconsin.

You state:

"Section 70.27 (2) providing for the preparation of asses
sors plats outside of the cities and villages provides in part
.  . . 'Such plat shall be certified by the person making the
same, approved by the County Board if authorized by it or
by the Town Board if authorized by it and acknowledged
by the County Clerk of the county in which said land is
situated and recorded in the office of the Register of Deeds
of the county in which said town or towns are located.'
"An assessors plat has been prepared for the Town of

Union in Eau Claire County independent of any action on
the part of the County Board and solely through the initia
tive and order of the Town Board of Union. The question
arises (1) whether the County Clerk of the County of Eau
Claire should acknowledge (as apparently the statute re
quires in such a case) and (2) what form should be used as
the form designated by Section 4 of 329.07 of the statutes
does not seem to fit the circumstances in view of the fact
that the county had nothing to do with this particular plat
and the County Clerk has no information on which to base
an acknowledgment and actually has nothing to do with the
execution of the plat."
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It is quite true as you have indicated' that there appears
to be no sound reason why such an assessor's plat should
be acknowledged by the county clerk where the county has
nothing to do with the procedure. However, the statute is
plain and unambiguous and hence under well settled rules
is not open for construction. State ex rel. Associated Indem
nity Corp. V. Mortensen, 224 Wis. 398. Since the entire
matter of assessor's plats is purely statutory, the statute
should be followed to the letter so as to avoid any questions
of possible irregularity or invalidity.
As to the form of acknowledgment, sec. 329.07 (4) of

the unifoiTO acknowledgment act sets up a form for any
public officer and which reads as follows:

"State of
County of
"On this the day of , 10 , before

me, , the undersigned officer, personally ap
peared , of the state (county or city as the case
may be) of , known to me (or satisfactorily
proven) to be the person described in the foregoing instru
ment, and acknowledged that he executed the same in the
capacity therein stated and for the purposes therein con
tained.

"In witness whereof I hereunto set my hand and official
seal.

Title of Officer."

This form however is not exclusive since sec. 329.01 pro

vides that any instrument may be acknowledged in the man
ner and form now provided by the laws of this state or as
provided by this chapter.

Chapter 329 of the statutes was created by ch. 289, Laws
1943. At the time of its creation, sec. 370.01 (38) provided
and now provides that:

"370.01 (38) When an instrument in writing is required
or directed to be acknowledged such requirement or direc
tion shall import that such acknowledgment be made before
some officer authorized by the laws of this state to take the
acknowledgments of deeds at the place where the same is
required to be or may be made, and certified in the manner
prescribed for the acknowledgment of conveyances of
land."
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Sec. 235.22 then provided and now provides:

"A certificate of acknowledgment shall be sufficient if
made substantially in the following form:

"State of Wisconsin,
County. \

"Personally came before me this clay of ,
19 , the above (or within) named A. B. and C. B., his
wife (or if an officer adding the name of his office), to me
known to be the persons who executed the foregoing (or
within) instrument and acknowledged the same.

(Insert designation of officer.)"

The difficulty with this form as well as the one provided
by sec. 829.07 (4) is that the person whose acknowledgment
is taken is assumed to have executed the instrument ac

knowledged, and in the case of an assessor's plat initiated by
a town board under sec. 70.27 (2) there is no provision for

having the same executed by the county clerk although he
is required to acknowledge it.

It is my opinion that in order to fulfill the requirement
of sec. 70.27 (2) the county clerk must acknowledge the in
strument as the instrument authorized and approved by the
town board. In my opinion the following form of certificate
would be sufficient.

State of Wisconsin, (
County, r®-

Personally came before me this day of
, 19 , county clerk of

county, state of Wisconsin, to me known to be said officer,
and acknowledged, pursuant to sec. 70.27 (2), Wis. Stats.,
the plat herein contained as the plat authorized and ap
proved by the town board of the town of in
said county, all as appears by certified copy of resolutions
duly adopted by said board and on file in his office.

(Insert designation of officer.)

It seems desirable that the county clerk require that cer
tified copies of the pertinent resolutions of the town board
be filed with him as a basis for his acknowledgment.

WHR



298 Opinions of the Attorney General

Insane Hospitals—Tuberculosis Sanatoriums—State Aid
—Where additions or wings for the use of mental and tuber
cular patients are constructed at a county general hospital,
state aids are payable under sees. 51.24 (2) and 50.07 (3),
Stats., if the management and actual control of the addi
tional units is vested not in the county general hospital but
with the hospital for mental diseases and the tuberculosis
sanatorium.

July 7, 1949.
Oliver L. O'Boyle,

Corporation Counsel,
Milwaukee, Wisconsin.

I am informed that Milwaukee county is contemplating
the construction of hospital units for the care of mentally
ill and tubercular patients. The county officials believe that
it will be desirable and convenient that these units should
be constructed as wings of the building which houses the
county general hospital. The unit for the mentally ill will
contain 300 beds and the tuberculosis unit 75 beds.
The question is presented whether such attachment to

the general hospital building will prevent Milwaukee county
from receiving state aid for patients hospitalized in the
proposed units, or whether these units must be structurally
separate from the general hospital building.
The question arises because as a general proposition state

aids are not payable on account of mentally ill or tubercular
patients hospitalized in a general hospital, but only on
account of such patients hospitalized in a hospital for men
tal diseases or a tuberculosis sanatorium, respectively. There
is an exception in the case of patients temporarily trans
ferred to the general hospital for surgical or medical care
or both. Sees. 51.24 (2) and 50.07 (3) (c).

Several years ago the attorney general stated in an
opinion that Milwaukee county was not entitled to state aid
under sec. 51.24 for a mental patient hospitalized on the
eighth floor of the general hospital even though the county
board of public welfare designated the eighth floor, by
resolution, as a unit of the hospital for mental diseases.
XXXII Op. Atty. Gen. 147. This opinion was based upon the
proposition that notwithstanding the designation, the eighth
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floor was functionally and organizationally a part of the

general hospital and not of the hospital for mental diseases.
That opinion did not, however, reach the broad conclusion
that a part of the general hospital building could never
under any circumstances be a part of the hospital for mental
diseases. A similar opinion with respect to the case of tuber
cular patients appears at XXXII Op. Atty. Gen. 154.

In my opinion the essential test is whether the manage
ment of the general hospital or that of the hospital for
mental diseases or of the tuberculosis sanatorium operates

and has actual control, in fact, of the unit involved. If a
wing of the general hospital building is designated a part

of the hospital for mental diseases or of the tuberculosis
sanatorium, if the professional staff and employes operating

it are employed by, and they and the patients in it are all
under the control of, the authorities of the hospital fbr men
tal diseases or of the tuberculosis sanatorium, such wing is

a part of these latter hospitals respectively. Of course in
order to have real control, it may be convenient or neces
sary to plan the connecting corridors and doors somewhat
differently from the way the building would be planned if
the whole building were to be used for one organization. The
arrangement and accounting system must admit of an ac
curate and fair determination of the cost of maintenance

and operation of each unit.

The mere fact, however, of structural connection of the
buildings and the use of laboratory or other services pro
vided by the general hospital for a charge per transaction
would not, in my opinion, in themselves make these units
parts of the general hospital as long as they function and
are controlled as above stated.

Your request for an opinion was evidently made so that
the county authorities may be guided in making plans for
the new construction. 1 point out that my opinion is based
on present statutes, and, further, that even if the statute
remains the same, the state officers responsible for paying
aids will have the duty of determining the facts as to the
control of these units by the hospital for mental diseases
and the tuberculosis sanatorium in the light of actual
operations.

WHR
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Public Officers—Public Service Commission—Vacancy—
Public service commissioners appointed to vacancies oc
curring when the legislature is not in session have power
to aot prior to confirmation by authority of sec. 17.20, Stats.
The clause prohibiting action by a commissioner until con
firmation contained in sec. 195.01 relates only to commis
sioners appointed for a full term or to fill a vacancy
occurring while the legislature is in session.

July 7, 1949.
Oscar Rennebohm,

Governor.

You have requested my opinion as to whether an ap
pointee to the public service commission appointed at a time
when the legislature is not in session will have the power
to act.

You call my attention to the fact that sec. 195.01 of the
statutes, which provides for the appointment of public serv
ice commissioners, states that no commissioner shall act un
til confirmed by the senate, but that this law appears to be
contrary to the provisions of sec. 17.20 (2) (b) of the Wis
consin statutes, which reads as follows:

"17.20 (2) (b) Vacancies occurring during the recess of
the legislature in the office of any officer appointed by the
governor by and with the advice and consent of the senate
shall be filled by appointment by the governor for the resi
due of the unexpired term, subject to confirmation by the
senate at the next regular session thereof if the term for
which the person was so appointed has not expired. Any
such appointment subject to confirmation by the senate shall
be in full force until acted upon by the senate, and when
confirmed by the senate shall continue for the residue of
the unexpired term."

The public service commission was at one time known
as the railroad commission. It was created by ch. 362, Laws
1905. This law provided in part as follows;

"SECTION 1. A railroad commission is hereby created to
be composed of three commissioners. Immediately after the
passage of this act the governor shall, by and with the advice
and consent of the senate, appoint such commissioners, but
no commissioner so appointed shall be qualified to act until
so confirmed. The term of one such appointee shall terminate



Opinions of the Attorney General 301

on the first Monday in February, 1909; the term of the
second such appointee shall terminate on the first Monday
in February, 1911; and the term of the third such appointee
shall terminate on the first Monday in February, 1913. In
January, 1909, and biennially thereafter, there shall be ap
pointed and confirmed, in the same manner, one commissioner
for the term of six years from the first Monday in February
of such year. Each commissioner so appointed shall hold his
office until his successor is appointed and qualifi^. Any
vacancy shall be filled by appointment by the governor for
the unexpired term, subject to confirmation by the senate,
but any such appointment shall be in full force until acted
upon by the senate."

The law above referred to was sec. 1797-1 and later
renumbered sec. 195.01.

Chapter 362, Laws 1919, was enacted for the stated pur
pose of consolidating, revising and providing for uniform
provisions relating to resignations, removals from and
vacancies in state and municipal offices, (all within chapter
17 of the statutes). Sec. 32 of eh. 362, consolidated "the last
sentence of the first paragraph of sec. 1797-1" with parts of
other statutes as sec. 17.20. The sentence removed from
sec. 1797-1 and consolidated into sec. 17.20 is the last sen

tence contained in the above quotation from ch. 362, Laws
1905. As sec. 1797-1 (195.01) then read it provided that
only the original and full term appointments needed con-
fiimation before they became effective. Thus no conflict
existed at that time between that section and sec. 17.20.

In 1929 a revisor's bill was passed for the purpose of
revising chapters 190 through 197, inclusive. This law, ch.
504 of that year, was originally Bill No. 100, S. It was a
lengthy bill consisting of 258 pages. In this bill the revisor's
footnotes were inserted explaining the purpose of the pro
posed changes. It is apparent from reading the original bill
that its purpose was noit to change the substantive law but
to harmonize statutes, clarify wording and eliminate ob
solete provisions.

Sec. 171 of this law amended sec. 195.01. The changes
that were made can, I believe, be best pointed out by that
section of the bill itself which read as follows:

"Section 171. Section 195.01 of the statutes is amended
to read:
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"195.01 Commission, Qualifications. (1) Creation,
Appointment, Term. A railroad commission is hereby
created to be composed of three commissionersr IminGdi
fttely after paaoagc ef ccctionQ 195.01 195.51, ̂
eluoive, to be appointed by the governor shall, hy- ttnd wiw
^ ttdiiee and eoiincnt el and confirmed by the senate,
ap'|)oint ouch eonimissioncro, but no commissioner se ep-
■pehited shall be cpmlihed te act until so confiimed. The
teem ^ eee such apT)ointoe shall lerminnto ee Ihe bi'st
^loiida3' in b^cbruary, 1909; the term e# the second seefe
ap])ointBe shall Icrminato en Ihe brst Monday ie Fcb ■
rmvry, iOdbi and the le«n el Ihe Ihind sneb appointeo
shad' tcriiiinato en Ihe deal l^Ionday in February, 19^.
In January IdOd? and biomindly thereafter, of each odd-
numbered year tliere shall be so appointed and confirmed
in the same manner, one commissioner for the term of six
years from the fi rst Monday in February of such year. Each
commissioner se n])pointod shall hold his oifice until his
successor is appointed and qualified."

The footnote at the end of this section of the bill made
no reference whatsoever to sec. 195.01.

A study of the appointments made by the various gov
ernors since 1929 reveals that there has been no uniform
interpretation of law on this problem, so we cannot seek
aid in construction from this source.

To say that section 195.01 is completely controlling as to
all appointments would be saying that the 1929 revisor's bill
worked an implied repeal of sec. 17.20. Such is not the law
in this state. Cases uniformly hold that revisor's bills are
not intended to change the meaning of statutes and that a
construction involving a change in the same will be made
only if the language is so clear and unambiguous that it is
not subject to any other interpretation. George Williams
College v. Williams Bay, (1943) 242 Wis. 311, 316. This
case also stated that it is well settled that revisor's footnotes
are important in construing legislative intent. Only in cases
where no ambiguity exists can it be said that the acts of
the legislature must be applied as they read even though
the revisor may have made a mistake or his notes indicate
that there was no intention to work a change in the law.
Dovi V. Dovi, (1944) 245 Wis. 50, 53.

After the enactment of sec. 17.20 by ch. 362, Laws 1919,
the law pertaining to the appointment of commissioners
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was contained in two sections of the statutes. The enactment

of the 1929 revisor's bill did not alter the fact that the sec

tions 17.20 and 195.01 must still be considered together, the
rule in this state being that where statutes as originally
enacted have been dismembered and placed in other sections,
the parts so removed must still be considered as a part of
the original statute. Buckstaff v. Hanville, (1861) 14 Wis.
*77, State ex rel. Attorney General v. Messmore, (1861) 14
Wis. *115, and Smith v. Smith, (1865) 19 Wis. *522.
It is, therefore, my opinion that the clause prohibiting

action by a commissioner until confirmation, contained in
sec. 195.01, relates only to commissioners appointed for a
full term or to fill a vacancy occurring while the legislature
is in session, and does not limit the power conferred upon

the governor by sec. 17.20. Commissioners appointed to
vacancies occurring when the legislature is not in session
may, therefore, act prior to senate confirmation.
REB

Criminal Laiv—Lotteries— Promotion scheme whereby

prizes are awarded in contest for naming a water carnival
is a lottery in violation of sec. 348.01, Stats.

July 9,1949.
F. E. Van Sickle,

District Attorney,
Barron, Wisconsin.

You advise that a veterans' organization plans to hold a
contest in connection with a water carnival. Your descrip

tion of the proposed plan is as follows:

"1. The contest is for the selection of the best descriptive
name for the carnival.
"2. A board of impartial judges will be selected to choose

the name.
"3. Names will be submitted by the general public.
"4. Donations will be accepted to help defray the expense

incurred holding the contest.
"5. Tickets will be furnished to those who make dona

tions only for the purpose of keeping a record of the names
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and addresses of the donors and also for the purpose of
keeping a record of the amount of money donated.
"6. Any person can receive an application blank and enter

the contest whether or not they make a donation. The prizes
are to consist of a motor boat and a refrigerator."

You desire to know whether or not this contest is in viola
tion of law.

Section 348.01 prohibits the setting up or promoting of
lotteries. It is punishable by imprisonment in the county
jail not more than 6 months or by a fine not exceeding $100.
Under sec. 348.06 the prizes derived through lottery are
forfeited to the state.

It is well established that in order to constitute a lottery
three elements must be present—^prize, chance and consid
eration. The first of these being unquestionably present, I
am concerned only with the other two.

It is my opinion that the element of chance is present.
It does not appear that the public will be notified of any
rules governing the selection of the winning name. No meas
ure of skill is indicated. The contestants must guess at what
standards the judges will apply in awarding the prizes.
Schemes wherein some skill is involved but the element of
chance is predominant have been held to be lotteries. See
XXXVII Op. Atty. Gen. 184.
Your description of the scheme leads me to believe that

consideration is also present. The fact that a name may be
entered without a "donation" does not necessarily eliminate
the element of consideration. In the case of State ex rel.
Cowie V. La Crosse Theaters Co., (1939) 23.2 Wis. 153, 159,

our court said:

"* * * Manifestly, a lottery is no less a lottery because the
management of it gives away numbers entitling participa
tion in the draw to some persons. It is only all the more
objectionable because it does not limit the drawees to the
persons buying tickets and thus lessens the chance of those
who pay for their tickets."

In the case of State ex rel. Regez v. Blumer, (1940) 236
Wis. 129, 132, the supreme court defined consideration as:
"a disadvantage to the one party or an advantage to the
other." I think it apparent that the scheme is intended to be
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profitable to the organization promoting the same or it
would not be operated.
No doubt the water carnival itself is promoted for a

meritorious civic purpose. The law does not take the pur
pose of a lotteiy into account. In my opinion the proposed
scheme is a lottery and in violation of sec. 348 01
REB

Constitutional Lww—Impairment of Contracts Dogs
Use for Scientific Experiments—BiW No. 334, A., as passed
by both houses of the legislature, requiring police officers
and humane societies having custody of unclaimed and un
redeemed dogs to turn them over for laboratory experimen
tation, is a valid enactment although it may possibly be con
strued as not applying to dogs held by humane societies
under existing contracts with a county.

July 9, 1949.
The Honorable, The Senate.

You have requested an opinion as to the constitutionality
of Bill No. 334, A. as it passed both houses of the legislature,
with regard to art I, sec. 12, Wis. Const.

Substitute Amendment No. 1, A., as amended by Amend
ment No. 1, A. to Substitute Amendment No. 1, A., is the
form in which the bill passed both houses. The bill creates
sec. 174.13, Stats. Subsection (1) of the newly created sec
tion recites in substance that the public health and welfare
is protected and promoted by permitting the "humane use
of animals" for diagnosis and treatment and in the testing,
improvement and standardization of laboratory specimens,
biological products, pharmaceuticals and drugs, and that it
is the purpose of the statute to assure the adequate supply
of dogs for those purposes.

Subsection (2) provides as follows:

"Notwithstanding any provisions of this chapter to the
contrary, any humane officer, constable, village marshal,
city police officer, or person or organization who by virtus
of deputized authority or contract with a municipality has
custody of an unclaimed or unredeemed live dog, as defined
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in section 174.10, shall dispose of the same to the university
of Wisconsin, Marquette university, or to any other educa
tional institution of higher learning chartered under the
laws of the state and accredited to the university of Wis
consin, upon requisition thereof by such institution. Such
requisition shall be in writing, shall bear the signature of
an authorized agent, and shall state that such dog or dogs
are requisitioned for scientific or educational purposes. If
a requisition is made for a greater number of dogs than is
available at a given time, the proper person shall supply
those immediately available and shall withhold from other
disposition all unclaimed and unredeemed dogs coming into
his custody until the requisition has been fully discharged,
excluding therefrom impounded dogs as to which ownership
is established within a reasonable period. A dog left by its
owner for disposition is not to be regarded as an unclaimed
or unredeemed dog under this chapter. If operated by a
municipality, the pound shall be entitled to the payment
of $1 for each dog so requisitioned. An institution making
such requisition shall provide for the transportation of the
dog or dogs secured by virtue thereof."

Subsection (3) requires persons and organizations hav
ing custody of unclaimed and unredeemed dogs to maintain
a record of them and to submit quarterly reports to the
state board of health. It authorizes the board to inspect the
records, make investigations and inquiries necessary to
assure the carrying out of the purposes of the statute and
to make rules necessary to that end. Subsection (4) pro
hibits the exportation from this state of living cats and dogs
to be used for medical, surgical or chemical experiment or
demonstration.

Art. I, sec. 12, Wis. Const., so far as material to this
opinion prohibits the passage of "any law impairing the
obligation of contracts." The problem presented arises (as
I understand it) out of the fact that the Wisconsin Humane
Society has a contract with Milwaukee county whereby the
former, for an annual monetary consideration paid by the
county, furnishes a number of humane officers to enforce
the laws relating to dogs and other small animals, which
contract among other things requires the humane society
to "humanely dispose of dogs and other small animals."

This contract is No. 382, dated Nov. 12,1947. By its terms
it applied only to the calendar year 1948, but I have been
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informed that action was taken by the county board to
extend it until December 31, 1949. I do not have before me
any contract which may have been entered into by any other
humane society in the state.

Since the proposed act applies by its terms not only to a
person or organization having custody ol an unclaimed or
unredeemed live dog by virtue of a contract but also to
humane officers, constables, village marshals, city police
officers or other persons or organizations having custody by
virtue of deputized authority, it will presumably apply to
many situations where no presently existing contractual
obligations are involved.

Clearly the proposed law cannot impair the obligation of
a contract where none is involved. It is equally clear that
the proposed law can validly apply to all situations where
contracts are entered into after its enactment.

If the construction of the proposed act so as to apply to
dogs held under existing contracts gives rise to doubt as to
the validity thereof, and if the construction of the proposed
act so as to apply only to dogs held other than by contract
and to dogs held under contracts entered into after the ef
fective date of the act is a reasonable construction, the con
struction which does not raise doubt as to validity will ordi
narily be adopted by the couifs.
There may be some doubt as to propriety of applying the

proposed law to the existing contract which I have before
me. The humane society undertook, among other things to
"humanely dispose of dogs." The extent of the obligation with
respect to disposal must be determined by the meaning of
the language used at the time it was used. Sec. 174.10 then
required disposition "in a proper and humane manner."
There is considerable question in my mind whether any
one at that time would have conscientiously contended that
turning a dog over to a university for laboratory experi
mentation was disposal in a "humane" manner. Certainly
the legislature then had some doubt on the subject because
in sec. 343.47, providing a penalty for "torture" of an ani
mal, there is a proviso that "this section shall not forbid
experiments carried on for scientific research."
The contract also provides that the society may retain

fees collected from private individuals for dogs and cats
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placed in new homes. The proposed law, by giving priority
to requisitions for educational and scientific purposes would
tend to reduce the income of the society from this source.
The proposed law provides for a fee for requisition only
when the pound is operated by a municipality.

It may be argued that if a humane society is now to be
required to turn dogs over to a university for laboratory
experimentation, that will be a very material increase in the
obligation of the society under its contract with the county,
and that a constitutional question would be raised. Itmay also
be said that this increase in obligation is of special import
ance and materiality to the society because of the purpose
of the society, as stated in its article of organization, i.e.:

"To inculcate and promulgate humane sentiments and
principles, tO' secure and enforce just laws for the preven
tion of cruelty to human beings, animals, birds and wild
life; to obtain a union of effort in humane work in this
county and the state of Wisconsin."

On the other hand to support the validity of the proposed
act, even as applied to contracts now in existence, it may be
argued that it is properly within the police power of the
state to alter as proposed the manner in which the contract
for disposal of dogs is to be performed.
The regulation of dogs is a proper exercise of the police

power. 2 Am. Jur. 719, Animals, §81; 3 McQuillin, Munici
pal Corporations (2d Ed., 1943 Rev.) §1004. So also is the
promotion of the public health. State ex rel. Martin v.
Juneau, (1941) 238 Wis.'564, 569.

Section 58.07 (1), (2), (3) and (5), Stats., provides as
follows:

"(1) The superintendent or other chief officer of any
humane society, upon approval of his appointment by the
governor, is vested with the powers of a police officer and
constable, and may exercise the same throughout the state.
"(2) Any agent of any such society, appointed for the

purpose of aiding in the enforcement of the laws for the
prevention or punishment of cruelty to animals, children,
women, aged or dependent people or criminals in any muni
cipality, and whose appointment as such shall have been
approved by the governor, is vested for that purpose with
the powers of a police officer and constable in such munic
ipality.
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' (3) The authority of any such superintendent or agent
shall be evidenced by the governor's certificate of approval;
and all police officials shall co-operate with him in the exer
cise of his functions.

(5) Any county, city or village may appropriate for the
maintenance and support of such societies in the prosecu
tion within their respective boundaries of the work for
which they are organized any sum of money deemed need
ful; but the aggregate of all such appropriations in any
county shall not exceed $1,200 in any one year; except in
counties having a population of 100,000 or more. Each
county may, in addition thereto, appropriate and pay to one
authorized and active agent of any such society such salary
as the county board may fix."

Section 174.10 provides in part as follows:

"(1) * * * The sheriff and his deputies, any marshal or
constable or other police officer or a duly authorized humane
society shall seize, impound or restrain any dog for the
keeping of which no license has been issued and for which
one is required or seize, impound or restrain any dog found
running at large and any such officer may enter the premises
of the owner to seize such dog. * * *
"(2) * * * Any person who shall have seized or im

pounded a dog with or without license under section 174.10
shall deliver such dog to the humane officer of the village,
town or city, if such officer exists; or if there be no such
officer to the constable, village marshal, or the town, village
or city police officer. The officer to whom the dog is delivered
shall notify the owner personally or through the United
States mail, if such owner be known to the officer or can be
ascertained with reasonable effort, but if such owner be
unknown or cannot be ascertained, then the officer shall post
written notice in three public places in his town, giving a
description of the dog, stating where it is impounded and
the conditions for its release within forty-eight hours, Sun
days excepted, after such officer shall have taken such dog
into his possession. If after five days the owner does not
claim such dog such officer shall dispose of the dog in a
proper and humane manner."

It will be observed from the foregoing statutes that the
several humane societies of the state are given authority
to seize and impound dogs and in case they are unclaimed to
"dispose of" them in a proper and humane manner. Duly
appointed humane officers when their appointment has been
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approved by the governor are given the power of constables;
counties and municipalities are authorized-to appropriate
money for the support of the societies and counties may pay
the salary (fixed by the county board) of one active agent
of any such society.

It is apparent that humane societies are not mere private
charitable organizations. They are gi-anted extraordinary
powers in the enforcement of law and their officers when
approved by the governor have full police powers.
Under the rule announced by the Wisconsin supreme

court, it is proper for public funds to be appropriated to
private corporations for the performance of public func
tions, short of a delegation to such corporations of sovereign
power. State ex ret. W.D.A. v. Dammann, (1938) 228 Wis.
147, 172, 173, 277 N.W. 278, 280 N.W. 698. So far as sov
ereign powers are delegated by sec. 58.07, they are not dele
gated to the societies as such, but to their superintendents
and agents who are in effect commissioned by the governor.

It is well established that all conti*acts are subject to the
exercise of the police power and that persons who contract
concerning matters which may be regujated by virtue of the
police power necessarily enter into their agreement subject
to the possible exercise of that power. East New York Sav
ings Bank v. Hahn, (1945) 326 U.S. 230; Veix v. Sixth
Ward Building and Loan Assn., (1940) 310 U.S. 32; State
ex rel. Anderson v. Brand, (1938) 303 U.S. 95; Home Build
ing and Loan Asm. v. Blaisdell, (1934) 290 U.S. 398; 2 Mc-
Quillin, Municipal Corporations (2d Ed., 1939 Rev.) §779.

It may be argued, as above suggested, that since the pur
pose of Bill No. 334, A. is to promote public welfare and
health by making animals available for experiment, and
since the power of a humane society to perform its contract
at all is dependent upon the special status given by law,
which can be taken away, any alteration of the manner of
performing the contract is not an unconstitutional inter
ference with contract rights.
Summarizing the foregoing, it is my opinion that Bill No.

334, A., as passed by both houses, will, if enactment is com
pleted, be a valid law. It cannot be stated with certainty that
the law could properly affect existing contracts between a
humane society and a county and if the question is litigated
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the law may be construed by the courts as inapplicable to
situations covered by contracts existing when the law be
comes effective.

TEP

WAP

Crimmal Law—Tounst Camps—Registering under False
Name—Statutes do not provide criminal penalty for act
of signing false or fictitious name to guest register of a

"tourist camp" or "tourist rooming house." Administrative
order of state board of health requires operators of a

"tourist rooming house, tourist cabins, or cottages" to
beep a register of true names and addresses of guests.

July 15, 1949.
Ben Runkel,

District Attorney,
Port Washington, Wisconsin.

You request my opinion as to whether or not it is a
criminal offense for a patron of a "tourist camp" to sign
a false or fictitious name to the guest register.

1 assume you do not refer to false signing as an element
in, or evidence of, another offense, since you make reference
only to the act in itself.

"Tourist camps" are not defined by statute but have been
given a definition by the state board of health as follows:

"A tourist camp, within the meaning of these regula
tions, is defined to be a tract or parcel of land with or
without buildings or other equipment, privately or munici
pally owned, open to the public and designated to the public
as a tourist camp and set aside for free or pay camping
purposes." Tourist Camps, Rule 1, p. 188, Wisconsin Ad
ministrative Orders (Red Book), 1948.

Neither statutes nor administrative orders, rules or regula

tions, require the keeping of a guest register for a "tourist
camp" as above defined. 1 was unable to find any statutory

provision making it a crime for a guest or patron at such
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place to sign a false or fictitious name to a register if one
is maintained.

Because the term "tourist camp" may bo understood by

some persons to mean the type of accommodations known
as "tourist cabins," and to avoid an erroneous application
of this opinion to that type of accommodation, I call your
attention to the following provision of statute:

"160.01 (4) 'Tourist rooming house' means and includes
all lodging places and tourist cabins and cottages, other
than hotels, wherein sleeping accommodations are offered
for pay to tourists or transients. It does not include private
boarding or rooming houses, ordinarily conducted as such,
not accommodating tourists or transients."

While the statutes do not require the keeping of a register
for places within this classification and do not impose
criminal penalty for the signing of a false or fictitious
name, your attention is directed to an administrative order

of the state board of health upon the subject of "tourist
rooming houses, cabins, or cottages," Rule 1, p. 186, Wis
consin Administrative Orders (Red Book), 1948, which
provides as follows:

"Each tourist rooming house, tourist cabins, or cottages
shall provide a register and require all guests to register
their true names and addresses before being assigned
sleeping quarters, and this register shall be kept intact and
available for inspection by proper authority."

The authority of the board of public health to ascertain
and fix standards relating to the public health and safety
in hotels, restaurants and tourist rooming houses is found
in sec. 160.06. Sec. 160.05 states that every hotel, restaurant

and tourist rooming house must be conducted and main
tained with a strict regard to the public health and safety
and conform to the statutes, and the rules, regulations,
and orders of the board. Sec. 160.08 prescribes the penalty
of a fine not less than $25 nor more than $200 for violation
of any rule or regulation of the board.
REB
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Secretary of State—Corporations—Trusts and Mono
polies—Under sec. 180.01, Stats., secretary of state may re
fuse to file proposed articles of incorporation where it ap
pears from examination of the articles that the purpose or

necessary effect of the operation of the association is un
lawful. Proposed articles of Incorporation of trade associa
tion, composed of retail food dealers and manufacturers,
wholesalers and jobbers selling food products, which state
that the object of the association is to oppose direct sales
to consumers by any persons other than retail food dealers

are in violation of sec. 133.01, Stats., forbidding combina
tions and agreements in restraint of trade.

July 18, 1949.
Fred R. Zimmerman,

Secretary of State.

You have submitted for examination the articles of incor

poration of a proposed trade association of retail food
dealers and ask whether they should be accepted for filing
under ch. 180, Wis. Stats. The intended articles state that
the membership of the association shall consist of retail

food dealers, described as "active members," and manufac
turers, wholesalers and jobbers, described as "associate
members." No other requirements for membership are
established, but the privilege of voting and of holding office
in the association is specifically denied "associate mem

bers."

Section 180.01, Stats., provides that corporations may be
formed for any laivful business or purpose. In a previous
opinion, dated July 13, 1943, XXXII Op. Atty. Gen. 256, you
were advised that your duty with respect to filing articles
in proper form was ministerial except where the articles

indicate an illegal purpose. Where it appears from a read
ing of the articles that the purpose or necessary effect of the
attempted corporation is to accomplish an unlawful end, it
is the general rule that the officer concerned has quasi-
judicial authority to determine their illegal nature and to
refuse to file them. 18 C.J.S. Corporations, §47b, §59a. See
also Kansas Milling Co. v. Ryan, (1940) 102 P. 2d 970, 973.
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Your duty under that statute to accept or to refuse to
accept 'proposed articles of incorporation for filing is there
fore dependent upon a determination of the legality of the
corporate purpose as it appears from an examination of the
document itself.

The first provision of the articles in question sets forth
the objects and principles of the association and provides in
subparagraph (e) that one of its aims shall be:

'To firmly oppose the sale of any merchandise by whole
salers, jobbers, commission merchants and manufacturers
direct to the consumer or to industrial plants, their com
missaries or purchasing agents, public utilities and con
sumer cooperative buying groups;"

Thus the proposed association of retail food dealers
seeks to include in its membership manufacturers, whole
salers and jobbers bound to oppose the sale of food directly
to consumers by manufacturers, wholesalers and jobbers.
It is necessary to consider the legal effect of adherence by
both classes of membership to the corporate plan in the

light of sec. 138.01, Stats. This section, the state anti
trust law, reads in part as follows:

"133.01 (1) Every contract or combination in the nature
of a trust or conspiracy in restraint of trade or commerce
is hereby declared illegal. Every combination, conspiracy,
trust, pool, agreement or contract intended to restrain or
prevent competition in the supply or price of any article
or commodity in general use in this state, to be produced
or sold therein or constituting a subject of trade or com
merce therein, or which combination, conspiracy, trust,
pool, agreement or contract shall in any manner control
the price of any such article or commodity, fix the price
thereof, limit or fix the amount or quantity thereof to be
manufactured, mined, produced or sold in this state, or fix
any standard or figure in which its price to the public
shall be in any manner controlled or established, is hereby
declared an illegal restraint of trade. * * *"

The statute is a copy of the Sherman Anti-trust Act with
application to intrastate commerce and federal decisions
construing the federal act are applicable. Pulp Wood Co, v.
Green Bay P. & F. Co., (1914) 157 Wis. 604, 625. Its pur

pose is to maintain freedom of competition and to afford
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opportunity for the exercise of independent judgment and
action by those engaged in trade within the state. The
meaning and object of the statute are explained in State v.

Lewis and Leidersdorf Co., (1930) 201 Wis. 543, where,
with reference to restrictive trade agreements, it was said
at page 554:

* * Free access to trade outlets is a right of individ
uals. Closing such outlets or materially narrowing them to
competitors is a direct and unlawful restraint of trade.
U. S. V. Keystone W. C. Co. 218 Fed. 502. All contracts or
acts that are 'entered into or done with intent to wrong
the general public and to limit the right of individuals thus
restrain the free flow of commerce' and are condemned.

Standard Oil Co. Case, supra, p. 58. If power 'is improperly
used to injure either a competitor or the public, or if such
power evidently tends toward the injury of either, the
mischief either done or threatened is condemned by the
statute.' Keystone Case, snpra."

The articles do not show affirmatively that the combina
tion among retail members standing alone is unlawful. It

is conceivable that such members may "firmly oppose" by
lawful means of persuasion sales of merchandise made di
rectly from wholesalers and other persons on the same or
higher distributive levels direct to consumers. However, if
the articles or the conduct of the association showed that

a boycott of wholesalers selling their products directly to
consumers was intended, the combination would be in re
straint of trade. Eastern States Lumber Ass'n. v. U. S.,
(1914) 234 U. S. 600, 614.

It is only when the effect of subparagraph (e) upon
wholesalers and other associate members of the associa

tion is considered that the illegal character of the intended
combination becomes apparent. If such members associate
themselves to "firmly oppose" sales directly to consumers,
each must inevitably refrain from selling his products in
contravention to that policy. A contrary construction of
the agreement effected by these articles would be unreal
and unreasonable. The effect of the combination is to de

prive associate members of the individual right to sell to
consumers in competition with retailers if they choose to
do so. When it is considered that the name of the proposed
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association indicates that its membership is composed only
of retailers and that wholesalers and other associate mem

bers have no voice in the policies of the association and
cannot hold office in it, the inference is inescapable that
such wholesalers and others are invited to join the associa
tion to bind them against sales to consumers and, as an
inducement, to assure them the patronage of retail mem

bers. The illegal purpose of the attempted association is
thus discernible from its articles, although, as has been
pointed out, it is sufficient that the necessary effect of the
operation of the association according to its articles will

result in a restraint of trade.

It is therefore my opinion that you are warranted in
refusing to accept the articles for filing on the ground
that the articles indicate attempted incorporation for an
unlawful purpose.
LB

Corporations—Insurance Company—A foreign stock life
insurance corporation may loan money in Wisconsin to be

secured by real estate mortgages in this state without first
obtaining the license as provided in sec. 206.02 (11), Stats.
Before engaging in such business, such life insurance com
pany must comply with sec. 226.02 (2).

July 23, 1949.
John R. Lange,

Commissioner of Insurance.

You advise that a stock life insurance company, a
Pennsylvania corporation not licensed to engage in the busi
ness of life insurance in Wisconsin, desires to loan money in
this state to be secured by real estate mortgages on real
estate located in this state. These loans would be made

through a Delaware corporation which is fully qualified to
transact business in Wisconsin as "loan correspondent" of
the Pennsylvania corporation.
The questions on which you request an opinion are as

follows:
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1. Is the type of business proposed to be done such as
would require the life insurance company to qualify under
the insurance sections of the Wisconsin statutes?

2. Is the type of business to be done such as would require

qualification under section 226.02?
3. Has the life insurance company sufficiently complied

with the statutes by the filing of the statement under sec
tion 226.02 (2) so that such type of business could be con
ducted without forfeiture under section 226.02 (10) of $500
or other penalties?

The answer to your first inquiry depends upon the inter
pretation to be given sec. 206.02 (11) which reads as
follows:

"No life insurance corporation shall do business in this
state, nor shall any person act as its agent in receiving or
procuring applications for life insurance except as provided
in subsection (3), or in any manner aid in transacting such
business for any such corporation until it shall have first
procured a license therefor from said commissioner and have
paid the license fee required by section 76.34."

The answer to question 1 is "No," and I understand that
-this is in accord with your views.

In my opinion a foreign corporation which, though

authorized to transact and transacting life insurance busi
ness elsewhere, does not and does not propose to transact
the business of receiving or soliciting applications for and
issuing policies of life insurance within Wisconsin, and
which proposes to and does in fact limit its activity in Wis
consin to the investment of its funds, is not subject to the
requirements of sec. 206.02 (11), but is a foreign corpora
tion as the term is defined in sec. 226.01 and is subject to
the requirements of sec. 226.02.

This conclusion with respect to sec. 206.02 (11) is
strengthened by the fact that the prescribed regulation of
life insurance companies by the insurance commissioner is
directed primarily toward those matters which are peculiar
to the life insui*ance business.

With respect to question 2, no reason appears why it
should be answered othemise than "Yes." Your letter sug
gests that the Pennsylvania corporation "desires to do a
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mortgage loan business in Wisconsin" using a qualified
foreign corporation "as its loan correspondent." You state
no facts which might, under the decisions of the supreme
court in First State Bamk v. Harnngton, 192 Wis. 293, and
Union Trust Co. of Maryland v. Rodeman, 220 Wis. 453,
result in a situation where the Pennsylvania corporation did
no lending or other business in Wisconsin and where it
would not be subject to sec. 226.02.

The answer to question 3 is "Yes."
Section 226.02 (2) reads as follows:

"Exception to License Requirement. Any forei^ cor
poration may without being licensed to do business in this
state loan money here, and take, acquire, hold and enforce
notes, bonds, mortgages or trust deeds given to represent or
secure money so loaned or for other lawful consideration,
and all such notes, bonds, mortgages or trust deeds which
shall be taken, acquired or held by any such foreign cor
poration shall be as enforcible as though it were an indi
vidual, including the right to acquire the mortgaged property
upon foreclosure, or in virtue of the provisions of the mort
gage or trust deed, and to dispose of the same; provided,
that any such corporation which shall transact the business
above provided for shall first file with the secretary of state
a statement signed by its president, secretary, treasurer or.
general manager that it constitutes the secretary of state its
attorney for the service of process as provided in paragraph
(f) of subsection (3) of this section; provided, that nothing
herein contained shall be construed as authorizing any
foreign corporation to transact the business of a bank or
trust company."

Your statement of facts does not suggest that the Penn
sylvania corporation, either directly or through an agent,
will do more than is authorized by sec. 226.02 (2) where the
conditions thereof are complied with. There is nothing in
sec. 226.02 (2) which limits its effect to isolated trans
actions.

TEF

WET
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Banks and Banking—Clearance of Checks at Pow-—K
bank on which checks are drawn is prohibited by sec. 224.07,
Stats., from imposing a charge, nominal or otherwise, for
issuing a draft in making remittance to a forwarding bank
in payment of checks drawn on it sent by the forwarding
bank by cash letter or otherwise presented to it for payment
even if the forwarding bank agrees to pay such a charge.

Section 224.07 prohibits a bank from imposing a charge,
nominal or otherwise, for issuing a draft in settlement of
differences where checks are cleared direct between banks
or through a clearing house arrangement.
Where the payee of a check sends it to the drawee bank

by mail for payment, with instructions to remit the proceeds
by check or draft, sec. 224.07 does not prohibit the drawee
bank from imposing a charge for issuing such check or
draft in cases where the instructions given by the payee to
the bank were silent as to the making of such a charge as
well as where the payee agreed to pay such charge.

July 27, 1949.
G. M. Matthews,

Commissioner of Banks.

You direct attention to sec. 224.07 as created by ch. 271,
Laws 1949, which reads as follows:

"224.07 Checks to Clear at Par. Checks drawn on any
bank or trust company, organized under the laws of this
state, shall be cleared at par by the bank or trust company
on which they are drawn. Any bank or trust company, or
officer or employe thereof, who violates the provisions of this
section shall be guilty of a misdemeanor and punished as
provided in section 853.27."

You also furnish certain factual situations for considera
tion and ask for an opinion on certain questions which you
submit along with said facts, as follows:

Example 1: In the normal course of business checks
drawn on bank A coming into the possession of bank B,
usually the city correspondent bank for bank A, are for-
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warded by mail in what is called a cash letter to bank A
for payment. Payment may be made by debit to the account
carried by bank A in bank B or payment may be made by
draft issued by bank A payable to bank B.

Question: Under the provisions of section 224.07 is bank
A permitted to make a nominal charge, for example 25
cents, for issuing a draft to bank B in payment oE the cash
letter, as a result of which the remittance to bank B would
be 25 cents less than the total of the checks forwarded to
bank A by bank B for payment? Would the fact that bank
B agreed with bank A to permit that such charge be made
alter the effect of section 224.07?

Section 224.07 is intended to stop the practice engaged in
by some banks of deducting a charge, commonly called "ex
change" when making remittances to forwarding banks in
payment of checks drawn on them, which checks are sent by
the forwarding banks by cash letter or otherwise presented
for payment. The statute was not intended to prohibit a
bank from requiring the payee of a check cashed by it or
deposited with it for collection to pay a charge for its serv
ice in collecting the check for the drawee bank. The bank
may also charge a depositor or customer for any other serv
ice rendered to him for his benefit. The thing prohibited is
the imposition of a charge by a bank or trust company in
making remittance to forwarding banks in payment of
checks drawn on it. Farmers & Merchants Bank v. Federal
Beserve Bank, 262 U. S. 649, 43 S. Ct. 651, 67 L. ed. 1157,
30 A. L. R. 635; American Bank & T. Co. v. Federal Reserve
Bank, 256 U. S. 350, 41 S. Ct. 499, 65 L. ed. 983, 25 A. L.
R. 971; Placek v. Edstrom (Neb.), 37 N. W. 2d 203; Anno
tation 174 A. L. R. 869.

I now turn to the specific questions asked by you in con
nection with example 1. The answer to both is "No." Checks
are cleared at par only when the proceeds received there
from by the drawee bank are properly remitted in full to
the forwarding bank. Placek v. Edstrom, 148 Neb. 79, 26
N. W. 2d 489, 174 A. L. R. 856, Placek v. Edstrom (Neb),
37 N. W. 2d 203, 208. The imposition of a charge of 25 cents
or of any amount for issuing a draft in payment of the cash
letter would, as you point out, not constitute a remittance
in full to the forwarding bank. As a result the checks would
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not be cleared at par and there would be a violation of sec.
224.07 if such a charge were imposed. The fact that the for
warding bank agrees to the imposition of such charge makes
no difference as the parties by contract cannot avoid the
effect of sec. 224.07. Placek v. Edstrom (Neb.), 37 N. W.
2d 203.

II

Example 2: In the normal course of business where there
is more than one bank in a community, checks on the other
local banks received through deposit or otherwise by the
several banks are cleared direct with each of the other banks

or through a clearing house arrangement. Settlement of
the differences owed by one bank to another may be made
in cash or by issuance of a draft.

Question: Would the charging of a nominal amount for
issuance of a draft in settlement of the difference under

these circumstances conflict with the provision of section
224.07 where such charge is made under an agreement with
the other banks or without agreement?

The answer is "Yes," both in case where the charge is
made with, as well as without, agreement. When a bank
draws a draft to settle differences arising from an arrange
ment such as mentioned in example 2, it is for the purpose

of making full payment of checks drawn on it. For reasons
stated in the answer to question 1, the drawee bank is pro
hibited by sec. 224.07 from imposing a charge, nominal or
otherwise, for issuing a draft for that purpose.

HI

Example 3: The situation may develop under which an
individual corporation or other entity named as a payee in
a check may forward such check by mail direct to the bank
upon which it is drawn, with instructions to remit the pro
ceeds of such check by draft.

Question: Would there be a conflict with section 224.07 if
under these circumstances the bank upon which the check
was drawn were to make a charge for issuance of a draft
in payment of the check if (1) the payee of the check agreed
to pay the charge for the issuance of the draft, (2) the ip-
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struotions given by the payee of the check were silent as to
the making of such a charge?
The answer is "No" in both instances. In Placek v.

Edstrom (Neb.), 37 N. W. 2d 203, the court was required
to consider the application of the Nebraska "par-check law"
to three different types of banking transactions. In one, the
Omaha Provision Company as payee of two checks aggregat
ing $110.46 drawn on plaintiff bank by two of its depositors,

wrote plaintiff bank, "Will you please issue a draft drawn
on First National Bank, Omaha to cover enclosed checks."

Plaintiff bank did so and mailed a draft for the total amount

of the two checks less a charge of 20 cents for issuance of

the draft, postage and other expenses in connection there
with. In holding such transaction was not prohibited by the
Nebraska statute, which provided that "All checks drawn
on any bank or trust company organized under the laws of

this state shall be cleared at par by the bank or trust com
pany on which they are drawn; Provided, the foregoing
direction shall not be applicable where checks are sent to

banks or trust companies as special collection items," the
court said, pages 206-7:

"Beyond question, the Omaha Provision Company had a
right to present the checks of which it was the payee or
holder at the counter of plaintiff bank, and assuming their
validity, demand and receive payment in full therefor if
there was sufficient money on deposit to pay the same, or
it had a right, over plaintiffs' counter, to request the issuance
of a draft on a specific bank for the proceeds of the checks,
the equivalent of cash, less the regular charge for issuance
of a draft. In such a situation, plaintiff bank would in fact
be rendering services to its own customer for his benefit
and would be entitled to make a legitimate charge therefor.
"The act never intended to prohibit the payee or holder

from doing the same directly by mail. It was in effect the
same transaction as presenting the checks in person over
plaintiffs' counter and i^equesting issuance of a drah for
the proceeds thereof. Such a transaction would not in any
sense be a bank clearance between a forwarding bank and
a drawee bank, within the purview of the act. * * *"

I am of the opinion that the drawee bank may also im
pose a charge for issuance of a draft even if the payee of
the check was silent on that point, as by requesting such a
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service he must be deemed to have agreed to pay whatever
charges might be imposed therefor. Note in Placek v.
Edstrom, supra, the payee's request said nothing about pay
ing for the issuance of the draft.

WET

Automobiles and Motor Vehicles—Dealer's Plates—Un

der sec. 85.02 (6), Stats. 1947, dealer's plates may be used
on vehicle operated by member of dealer's family on private

business provided, however, that vehicle is owned by dealer
and that it is offered for sale.

July 27, 1949.

William J. McCauley,

Distnct Attorney,

Milwaukee, Wisconsin.

You have requested my opinion as to whether an auto
mobile dealer violates sec. 85.02 (6), Stats. 1947, by per
mitting his son to operate upon private business an auto

mobile to which dealer's plates are attached. The legisla
tive intent can readily be ascertained by an examination
of the statute in question in the light of past legislative
history. For a more complete historical background than
will appear in this opinion you are referred to the 1930,

1930-48 and 1949 supplement of Mason's Wisconsin An
notations.

The section in question reads:

"(6) Plates. Number plates shall be furnished by the
motor vehicle department at $25 for the first set of 2 plates
and $1 for each additional set to manufacturers, distribu
tors and dealers whose vehicles are registered in accordance
with the provisions of this section. Such plates shall have
upon them the registration number assigned to the regis
tered manufacturer, distributor or dealer but with a dif
ferent symbol upon each set of number plates as a special
distinguishing mark and siich plates shall be used in lieu
of regulxir plates for private or business purposes only on
those vehicles actually offered for sale by dealers, distribu
tors or manufacturers or on vehicles while in transit from
the factory to a dealer or distributor or while being used
for trial tests by manufacturers."
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Pi'ior to 1931 the above section read as follows:

"No manufacturer, distributor or dealer shall use any
vehicle registered under this section for any purpose other
than the trial test or adjustment of such vehicle, or for
demonstration or exhibition or for some purpose necessarily
incidental to his said business *

In 1933 the section was amended to read:

"* * * such plates shall be used only on those vehicles
used for trial test or adjustment or for demonstration or
exhibition or for some purpose necessarily incidental to
the sale of such vehicle, or on vehicles while in transit from
the factory to a distributor or dealer and being driven by
an authorized representative of the manufacturer, distribu
tor or dealer."

Another amendment was enacted in 1937 which again
modified the section as follows:

"* * * such plates shall be used in lieu of regular plates
only on those vehicles actually offered for sale by dealers,
distributors or manufacturers or on vehicles while in
transit from the factory to a dealer or distributor or while
being used for trial tests by manufacturers."

Thus it may be seen that the scope of uses of an auto
mobile bearing dealer's plates has been widened and en
larged to include "private" purposes. The use of the phrase
"in lieu of regular plates" seems to clearly imply the same
unlimited use on the highway, including private business,

as a vehicle equipped with regular plates. The remaining
conditions of the statute, however, must be met, namely,
(1) that the vehicle be owned by a duly licensed dealer and
(2) that it be actually offered for sale by the dealer. There

is no limitation upon who may drive the vehicle if the
latter two conditions are satisfied.

SGH
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Chiropody—Unprofessional Conduct—Revocation of Cer
tificate—Chiropodist who advertises his office as a "foot
clinic" is guilty of unprofessional conduct under sec. 154.05,
Stats.

Whether or not the use of the words "free examination"
by a chiropodist violates sec. 154.05, Stats., depends upon
whether his procedure in the handling of patients is such
as to make these words misleading or deceptive.

Chiropody examiners do not have authority to revoke
certificates to practice chiropody. This must be done by the
state board of medical examiners or by the circuit court
in certain cases as provided in sec. 147.20, Stats.

July 27, 1949.
Oliver J. Trimborn, Secretary,

Wisconsin Chiropody Examiners.

You have asked the following questions:
1. Can an individual holding a license to practice chi

ropody in Wisconsin and working alone in his office adver
tise his establishment as being a "foot clinic"?

2. Is the use of the phrase "free examination" in chi

ropody advertising a violation of the statutes?
3. Does the chiropody board or the medical board of

examiners have the power to revoke or refuse to renew
the license of one using the above devices in his advertising?

Section 154.01 (1), Stats., as amended by ch. 130, Laws
1949, defines the practice of chiropody as follows:

"154.01 (1) The practice of chiropody is the diagnosis or
mechanical oi* surgical treatment, or treatment by the local
application of drugs, of the feet, but does not include am
putations or surgical operations upon the feet for congenital
or acquired deformities or conditions requiiing the use of
an anaesthetic other than local, nor treatment of any por
tion or organ of the body above the feet, except that the
diagnosis and mechanical treatment shall include the ten
dons and muscles of the lower leg in so far only as they
shall be involved in the conditions of the feet. Nothing
herein contained shall be construed to permit major surgi
cal opeiations upon the foot, nor minor operations upon the
foot involving vascular diseases or diabetes except upon the
advice of one licensed under section 147.17, nor the treat-
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ment of conditions of the feet involving osteomyelitis, ma
lignancies or syphilis, nor the therapeutic use of x-ray and
radium, nor cutting operations involving the bones, liga
ments, muscles, nerves or tendons of the feet."

Section 154.05 on revocation of certificates to practice
chiropody reads as follows:

"154.05 The certificate may be revoked as provided in
section 147.20, and for any of the causes enumerated in
that section, or for failure to renew a certificate of regis
tration before July first of any year, or for unprofessional
conduct which term shall include employing solicitors to
obtain business, obtaining fees by fraud or deceit, wilfully
betraying professional secrets, employing, directly or indi
rectly, students or unlicensed chiropodists to diagnose or
treat human feet, advertising or holding out to successfully
treat or cure all ailments of the feet or any ailment mani
festly incurable, advertising of chiropody business or treat
ment by appliances in which untruthful statements are
made, advertising statements of a character terrding to mis
lead the public, advertising professional superiority or the
performance of chiropody services in a superior manner,
advertising definite fixed prices when the nature of the
professional service rendered must be variable, or chronic
and persistent inebriety, or presenting to the board any
diploma, license or certificate illegally obtained, or signed
or issued unlawfully or under fraudulent representations."

It is to be noted that among the items of unprofessional
conduct listed are "advertising or holding out to success
fully treat or cure all ailments of the feet" and "advertising
statements of a character tending to mislead the public."
The use of the teim "foot clinic" without qualifying lan

guage would appear to come within the scope of the above
definition of unprofessional conduct. As used in the statutes

words and phrases are to be construed and understood ac
cording to the common and approved usage of the language,
but technical words and phrases and such others as may
have acquired a peculiar and appropriate meaning in the
law are to be construed and understood according to such
peculiar and appropriate meaning. Sec. 370.01 (1), Stats.
The word "clinic" as defined in the dictionary is a place, as
m connection with a medical school or hospital, for the
treatment of disease. American College Dictionary, Random
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House. Thus the term "foot clinic" would mean such a
place for treatment of diseases of the feet without limita
tion and the person using such an advertisement or sign
would in effect be impliedly holding himself out as being
able "to successfully treat or cure all ailments of the feet"
and in any event such representation would "tend to mis
lead the public" since a chiropodist may not treat diseases
of the feet requiring surgery or treatment of portions of
the body above the feet even though some foot ailment is
involved.

The use of the term "free examination" probably does
not constitute a direct violation of the statute. Whether or
not such advertisement is unethical is another matter upon
which no opinion is expressed. Section 154.05 defines as
unprofessional the advertising of definite fixed prices when
the nature of the professional service rendered must be
variable. If a service is actually rendered without charge,
it could hardly be contended that it had any price whether
fixed or otherwise. Perhaps the real vice inherent in such
a representation is that the tendency would be not to render
free examinations after attracting patients with such ad-
vei-tising, but to resort to some sort of subterfuge which
would leave the "free examination" representation tech
nically correct but misleading in substance, such as the
situation discussed in the case of Ritholz v. Johnson, 246
Wis. 442, where an optical concern advertised "free exami
nations" but charged for eyeglass prescriptions. The court
in describing this practice said at page 450:

"* * * When the doctor has completed his examination,
he writes out what he calls a prescription and demands $1,
or in some cases, $2 for it. If the customer protests the
fee on the ground that the advertisement pursuant to which
he came to the store represented that there would be 'no
extra charge' for examination, the doctor answers, under
instruction from the plaintiffs, that the fee is not for the
glasses but for the prescription. This is on its face a mere
subterfuge. Nearly all customers fall for it and pay the
fee. A plain bare fraud is thus worked. * * *"

However, before proceeding against a licensee for using
a "free examination" representation as a means of mis
leading the public it would be necessary to investigate the
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practices followed by such licensee in the handling of pa
tients responding to the advertisement in order to deter
mine whether under all the circumstances such advertise
ment is in fact misleading.

In the advertisements which you have submitted, atten
tion is also called to other objectionable wording such as
"we treat every type of foot ailment," "foot health center,"
"treats all foot conditions" and "expert treatment at rea
sonable rates" all of which offend under the prohibitions
against advertising treatment of all ailments of the feet,
or the advertising of professional superiority, or the adver
tising of statements tending to mislead the public.
In answering your last question as to whether the chi

ropody examiners or the board of medical examiners has
the power to revoke or refuse to renew the license of one
guilty of illegal advertising, it is my conclusion that this
power is not vested in the chiropody examiners but is to
be exercised by the state board of medical examiners and
under certain circumstances by the circuit courts.

Section 154.01 (2) provides in substance that no one
shall practice chiropody unless registered by the state board
of medical examiners.

Section 154.02 provides that the applicant shall file writ
ten application on forms provided by "the board." This
section also provides for refunding of the examination fee
under certain circumstances by "the board" and for subse
quent examinations without additional fees in the discre
tion of "the board." The only prior use of the words "the
board" in chapter 154 is in sec. 154.01 (2) mentioned above
relating to the state board of medical examiners.

Section 154.03 relating to the examination provides
among other things that "the board shall select 3 registered
chiropodists to conduct the examination under its super
vision and shall appoint one as president and another as
secretary of the chiropody examiners, all 3 to receive the
same compensation as members of the board."

This does not constitute the chiropody examiners a sep
arate or independent administrative board or commission.
Such examiners are merely an arm or agency of the state

board of medical examiners. Under sec. 154.04 it is pro-
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vided that "if the board find the applicant qualified, it shall
issue a certificate of registration." These certificates are
renewed upon payment of a $3 renewal fee to the secretary
of the chiropody examiners, and the chiropody examiners
send the application and fee to the medical board for
renewal. This section further provides that "if the appli
cant for re-registration has been guilty of conduct that
would afford a ground for revocation under section 154.05,
the board may so find, and refuse to re-register such appli
cant."

Section 154.05 provides in part that "The certificate may
be revoked as provided in section 147.20." Sec. 147.20 re
lates to the revocation of licenses to practice medicine and
surgery or osteopathy and surgery by the state board of
medical examiners and under certain circumstances by
the circuit courts.

Also sec. 154.05 again refers to "the board" in the provi
sion for revocation of a chiropody certificate of one who

presents "to the board any diploma, license or certificate
illegally obtained, or signed or issued unlawfully or under
fraudulent representations."

It seems clear that the word "board" wherever used in
chapter 154 refers to the state board of medical examiners
since no other board is mentioned in that chapter and since

the three examiners in chiropody are not constituted a
board by the statute but are merely employes of the board
of medical examiners with the sole duty and function of
examining applicants and of receiving and transmitting
renewal fees to the state board of medical examiners.
WHR
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Dentisti-y—Licenses a-nd Permits—Advertising by which
advertiser falsely offers to reline, tighten or adjust dentures

violates sec. 100.18 (1), Stats., and if the advertiser at

tempts to perform such services except on prescription of
a licensed dentist, or to give advice or assistance to others
performing such work, he is practicing dentistry within the
meaning of sec. 152.02 (1), Stats. 1949, and must be
licensed as a dentist.

July 29, 1949.
DR. S. F. Donovan, Secretary,

State Board of Dental Examiners,

You have called our attention to an advertisement read
ing substantially as follows:

"FALSE TEETH

RELINED AND TIGHTENED IN 10 MINUTES

You use our new acrylic reline material only ONCE to end loose,
wobbly plates and sore, irritated gums. Keeps food from under plates.
As permanent as your plates. Ends the bother and expense of
powders and pastes. Thousands of satisfied users. Money back guax*-
antee. Generally rising costs enable us to guarantee our present low
price for

NO A LIMITED TIME ONLY NO

MORE MORE
POWDERS PER $5.00 PLATE PASTES

Save This Address

[Name and address of advertiser eliminated.]"

Another advertisement of the same concern reads:

"FALSE TEETH

RELINED — TIGHTENED — ADJUSTED

New Miracle material automatically adjusts and corrects the fit of
your plates. Gives you more ease and comfort than you have ever
experienced. Takes only ten minutes per plate to end practically any
denture troubles resulting from poor fit. Adjusting material lasts
as long as your original plate. Thousands of satisfied users. Don't
delay; call today for appointment and have your plates fitting better
and more comfortable than new.

POSITIVE WRITTEN GUARANTEE

PER $5.00 PLATE

By Appointment Only. Call
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IMPORTANT NOTICE: $2.00 cash discount will be given to first
50 customers making appointments prior to July 16, 1949. You must
present this ad at time of appointment to secure your $2.00 cash
discount. Dated 7-13.

NO MORE NO MORE

POWDERS PASTES

[Name and address of advertiser eliminated.]"

I am asked whether such advertising is legal in view of
the amendment of sec. 152.02 (1) Stats., by eh. 415, Laws

1949.

The relevant part of sec. 152.02 (1) Stats., as amended
reads:

"* * * Any person shall be said to be practicing dentistry
within the meaning of this chapter * * * who, except on
written prescription of a licensed dentist, and by use of im
pressions taken by a duly licensed and practicing dentist,
shall directly or indirectly by mail, carrier, person or any
other method furnish, supply, construct, reproduce or repair
prosthetic dentures, bridges, appliances or other structures
to be used or worn as substitutes for natural human teeth;
or who shall place such substitutes in the mouth directly or
indirectly or adjust the same; or who shall take or make or
give advice or assistance or provide facilities for the taking
or making of any impression, bite, cast or design prepara
tory to, or for the purpose of, or with a vieio to the making,
prodncing, reproducing, constructing, fitting, furnishing,
supplying, altering or repaiHng of any such prosthetic den
ture, bridge, or appliance; * * *" (Italicized language
is new.)

The wording italicized above does not prohibit adver
tising of any sort, although the last sentence of sec.
152.02 (1) both prior to and subsequent to the amendment
reads as follows:

^ dental laboratory or dental laboratory tech

nician may construct appliances or restorations for licensed
dentists in a dental office or mechanical dental laboratory,
only provided such appliances or restorations are con
structed for a licensed dentist upon receipt of impressions
or measurements supplied with directions and prescription
from such licensed dentist, provided, that such appliances
or restorations or the services rendered in the construc
tion, repair or alterations thereof shall not be advertised,
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sold or delivered, directly or indirectly, to the public by the
dental laboratory or dental laboratory technician as princi
pal or agent."

This last provision however relates to the construction,
repair or alteration of dental appliances or restorations by
dental laboratories or dental laboratory technicians, and
does not cover advertising the sale of materials whereby a
person might repair or reline his own dentures, although
if an attempt were made to advise or assist the purchaser
in doing the work himself this would be prohibited under
amendment of sec. 152.02 (1) by ch. 415, Laws 1949.
In State v. Fishwick, (Ohio 1948) 85 N.E. (2) 136 it

was held that a person, who, by means of an abrasive,
roughened the gum surface of a denture and applied a plas
tic relining material thereto to make the plate fit tightly
and instructed the patient as to replacing the denture in
the mouth, "practiced dentistry" within the meaning of the
statute requiring a license to practice dentistry, since he
thereby "repaired" the denture within the meaning of the
statute defining dentistry so as to include the "repair" of
dentures for persons other than licensed dentists.

Actually what happens under the advertising noted above
according to my information is that customers responding
to the advertisement are given demonstrations with a sam

ple denture on how the relining material is to be applied
although the customer does the relining of his own denture
in the presence of the salesman who gives him detailed
advice on how to apply and trim the relining material and
supervises the entire operation, being careful not to touch
or work on the denture himself or place it in the customer's
mouth. This practice was legal prior to the enactment of ch.

415, Laws 1949, but is now prohibited by the italicized
language in sec. 152.02 (1) as amended and which is quoted
above.

However, there is also another section of the statutes, sec.

100.18, which may be applicable here. Sec. 100.18 (1) in
substance prohibits advertising which contains any asser
tion, representation or statement of fact which is untrue,
deceptive or misleading.

Statements in bold face type such as "False Teeth
llelined and Tightened in 10 Minutes" and "False Teeth
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Relined—Tightened—Adjusted" all imply fully that the
advertiser will actually do the relining, tightening and ad
justing, and such language is deceptive and misleading, not
withstanding the fact that some of the language in fine
print may tend to qualify the statements in bold face type.
Thus the advertiser is placed in the position of being

guilty of practicing dentistry if he actually does the things
which the advertisement indicates he will do, for the reasons
that sec. 152.02 (1) provides that:

"* * * Any person shall be said to be practicing den
tistry within the meaning of this chapter who uses * * *
descriptive matter, personal or not, which directly or indi
rectly represent him to be engaged in the practice of den
tistry * *

and because as indicated above "repairing" of dentures is
included within the statutory definition of the practice of
dentistry contained in sec. 152.02 (1) previously quoted.
On the other hand, if the advertiser does not "reline,

tighten or adjust" false teeth as the advertisement repre
sents, he is in violation of sec. 100.18 (1) as has been
pointed out.
You are therefore advised that two possible violations

of law are involved, one in the advertising and the other in
the services that are rendered pursuant to the advertising.
WHR

Appropriations andExpenditures—State Treasurer—Tax
ation—Distribution of Liquor Tax—Appropriations supple
mentary to sec. 20.05 (6), Stats., made by sees. 20.07 (16)
(а) and 20.74 (1) and eh. 16, Laws 1947, are to be included
in the sums which must be "set aside" before the liquor tax
is distributed to municipalities pursuant to sees. 20.07 (5)
and 139.28 (2).

July 29, 1949.
Department op Budget and Accounts.

You inquire whether the appropriation made by sec. 20.05
(б), which must be "set aside" prior to the distribution of
certain liquor tax revenues pursuant to sec. 20.07 (5) and
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139.28 (2), should include supplements thereto made by sees.
20.07 (16) (a), 20.74 (1) or eh. 16, Laws 1947. The follow
ing statutes are material in determining the answer to your
question:

"20.05 There is appropriated from the general fund to the
state treasurer:

<(« * 4:

"(6) Tax on Intoxicating Liquors. On July 1, 1947,
$251,900, and annually, beginning July 1, 1948, $256,200
for the collection of the occupational tax on intoxicating
liquors imposed in chapter 139 and the performance of all
duties imposed in connection therewith."

"20.432 There is appropriated from the general fund to
the state bureau of alcohol studies on July 1, 1947, $50,000
and on July 1, 1948, $100,000 for the execution of its func
tions."

"20.07 (16) Supplemental Appropriation ; Bonus Pay
ments. (a) There is appropriated from the general fund to
the various * * * departments * * * of the state * * *
annually * * * a sum sufficient, to be used to supplement the
appropriation of any such * * * department * * * for
the payment of the initial basic cost of living bonus and
from time to time the adjustments thereof to employes as
provided in section 14.71 (In)."

"20.74 There is appropriated from the general fund to the
emergency board:
"(1) Annually, * * * 750,000 to be used to supplement

appropriations which shall prove insufficient because of un-
forseen emergencies, or to supplement appropriations which
shall prove insufficient to accomplish the purposes for which
made * * *. Allotments from this appropriation shall be
made as the emergency board may deem advisable; provided,
that the governor may allot sums not in excess of $1,000 to
any department when necessary, without a meeting of the
board. * * * All allotments made by the emergency board
or by the governor in an emergency shall be certified to the
director of budget and accounts, and expenditures therefrom
shall be shown in the state budget report as an additional
cost of the department * * * to which such allotments
were made." (1947 stats.)

Sec. 1, Chapter 16, Laws of 1947. "There is appropriated
from the general fund to the various state departments and
agencies hereinafter designated, for the fiscal year ending



Opinions of the Attorney General 335

June 30, 1947, amounts to supplement the respective appro
priations and for the purposes hereinafter set forth:
"STATUTORY
DESIGNATION DESCRIPTION AMOUNT
* * *

20.05 State Treasurer
* * *

20.05 (6) Tax on Intoxicating- Liquors—
General Administration $9,600"

"20.07 There is appropriated from the general fund, an
nually, to be paid as herein provided:

« *

" (5) Distribution op Liquor Tax. Semiannually on July
first and January first, one-half of all revenues derived dur
ing the preceding 6 months from the occupational tax on
intoxicating liquors imposed in section 139.26 less the costs
of collection appropriated to the state treasurer in section
20.05 (6) and the sum appropriated to the state bureau of
alcohol studies in section 20.432, to be paid to the cities,
towns and villages in accordance with the provisions of sec
tion 139.28. * * *"

"139.28 (2) After the sum required by the appropriations
made by sections 20.05 (6) and 20.432 has been set aside,
one-half of the balance of all revenues derived from the
occupational tax on intoxicating liquors shall be distributed
to the cities, towns and villages

In 1947-48, by virtue of 20.07 (16) (a), sec. 20.05 (6) was
supplemented to the extent of $17,561.77.
In 1946-47, by virtue of sec. 20.74 (1), sec. 20.05 (6) was

supplemented to the extent of $1,428.
The amount which may be deducted from the liquor tax

under sec. 20.07 (5) is "the costs of collection appropriated
to the state treasurer in section 20.05 (6) and the sum ap
propriated to the state bureau of alcohol studies in section
20.482," and under 139.28 (2) the amount which may be so
deducted is "the sum required by the appropriations made
by sections 20.05 (6) and 20.432."
In construing statutes the legislative intent must prevail

if reasonably discoverable. State ex rel. Hayden v. Arnold,
151 Wis. 19, 138 N.W. 78. In construing statutes courts will
look to the conditions to be dealt with from the standpoint
of the lawmakers at the origin of the enactment. Ekem v.
McGovern, 154 Wis. 157, 142 N.W. 595. A statute is to be
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interpreted not alone by its exact words but also by its
apparent general purpose. Board of School Directors, Town
of Pelican v. Board of School Directors, Town of Rock Falls,
81 Wis. 428, 51 N.W. 871, 52 N.W. 1049; Pagel v. School
District No. 1 of Town of Concord, 184 Wis. 251, 199 N.W.
67; Wisconsin Livestock Association v. Bowei-man, 202 Wis.
618, 233 N.W. 639.

It appears from the provisions of sec. 20.07 (5) that it
was the intention of the legislature to deduct the estimated
"costs of collection" of the occupational tax on intoxicating
liquors before distributing one-half of the revenues there
from. At the time of the passage of sec. 20.07 (5) neither
20.07 (16) (a) nor sec. 1, ch. 16, Laws 1947, was in exist
ence, and the allotment of $1,428 had not been made pur
suant to sec. 20.74 (1). The sum of $17,561.77 received by
the state treasurer pursuant to sec. 20.07 (16) (a), the sum
of $1,428 received by the state treasurer pursuant to sec.
20.74 (1) and the sum of $9,600 received by the state treas
urer pursuant to sec. 1, ch. 16, Laws 1947, were all "to
supplement" the appropriation made by sec. 20.05 (6) which
is specifically refeirred to in sees. 20.07 (5) and 139.28 (2).
A "supplement" is that which supplies a deficiency, which

fills up, completes or makes an addition to something already
set apart. State v. Wyandot County, 16 Ohio Cir. Ct. R. 218.
The effect of the three supplemental appropriations was to
increase the amount of the appropriation made by sec. 20.05
(6) "for the collection of the occupational tax on intoxicat
ing liquor." It is my opinion that it was the primary inten
tion of the legislature that sums appropriated to pay the cost
of collecting the occupational tax on intoxicating liquors
were to be deducted before the distributions provided by
sec. 20.07 (5) and 139.28 (2) were to be made. Hence, in
making such deduction the appropriations supplemental to
20.05 (6) which were made by 20.07 (16) (a), 20.74 (1) and
ch. 16, Laws 1947, should be added to the appropriation
made by sec. 20.05 (6).

This opinion coincides with the conclusion reached in
XXXVI Op. Atty. Gen. 525 wherein somewhat similar stat
utes relating to highway fund allotments were given a like
construction.

JRW
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Public Assistance—Dependent Children—A father apply
ing for aid to a dependent child under sec. 49.19 of the stat
utes is not required by the statute to initiate legal proceed
ings charging the mother with abandonment.

July 29, 1949.
A. W. Bayley, Director,

State Department of Public Welfare.

You have asked if a father making application for aid to
dependent children must first have endeavored to use the
provisions of law to compel the mother to support the child
for whom aid is sought, before aid may be granted.
I do not find any such requirement in the statutes. Sec.

49.19 (4) (d) provides that aid may not be granted to the
mother or step-mother of a dependent child unless such
mother or step-mother is without a husband or "unable
* * * to compel her former husband to support the child
for whom aid is sought."

Such restriction is expressly limited to applications by a
mother or step-mother. When a statutory provision is
limited to specific circumstances it can be applied to other
circumstances only upon some clear indication of such a
legislative intent. I find no such indication in either the
terms or the context of sec. 49.19. Applications by a father
for aid under that section are subject to the other conditions

enumerated but not, I believe, to the conditions set out ex
pressly with respect to aid granted to a mother or step
mother.

BL
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Schools and School Districts—Counties—County Supe^'in-
tendent—Contracts with Teachers—Contract of county su

perintendent of schools made on April 1 for employment of
supei*vising teacher under sec. 39.14 (1) (a), Stats., for
10-month term commencing August 1 is binding on succes
sor county superintendent elected at April election to take
office on first Monday in July.

July 29, 1949.
KENNETH L. SWANSON,

District Attorney,
Ellsworth, Wisconsin.

You state that on April 1, 1949 the county superintendent
of schools, then having opposition at the approaching spring
election, entered into a written contract with a supervising
teacher for a 10-month term commencing August 1, 1949.
He was defeated at the spring election and the new county
superintendent upon assuming office on the first Monday in
July has inquired whether he is bound by the contract made
by his predecessor.
In XXXV Op. Atty. Gen. 161 to which you refer it was

assumed that a supervising teacher was a "teacher" within

the meaning of sec. 39.45 (2) which requires that a teacher
shall be given notice of renewal or refusal to renew the con
tract for the ensuing school year on or before April 1 of the
school year during which the teacher holds a contract, al
though it was pointed out that decision of this question was
unnecessary in deciding the particular problem presented.

You do not state whether the supervising teacher hired
was under contract for the current school year at the time
the contract for the ensuing school year was made, and of
course, if she were not, the above statute would have no ap
plication.

It is my opinion that the contract in question is valid and
binding irrespective of the provisions of sec. 39.45 (2). In
Webster v. School District No. J^, 16 Wis. *316, it was held
that a contract made between a teacher and the clerk of the

school district, with the consent of its director and treas
urer, for teaching the district school for a term extending
beyond the time when the term of office of such officers ex-
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pired, unless made contrary to a determination of the dis
trict at a previous annual meeting, was valid, subject to the
power of the district at its next annual meeting, or of the
same officers or their successors, to terminate it by deter
mining pursuant to the statute, the length of time the school

should be taught, and whether by a male or female teacher,
and giving notice thereof to the teacher. A similar conclu
sion was reached in Hemmingway v. Joint School District,
118 Wis. 294, the contract there having been made on June
13, and it was held that a resolution adopted at the annual
school meeting on July 3 directing the board to cancel the
contract was ineffective. See also Leahy v. School District,
194 Wis. 530 and note in 29 L.R.A. (NS) 657 where it is
stated:

"Where there is no limit placed on the exercise of the
power conferred upon school trustees or boards to contract
with and employ teachers, a contract by suchtrusteeorboard
employing a teacher for a term to commence or to continue
after the expiration of the term of such trustee or board is
valid, and binding upon their successors in office. Caldwell
V. School Dist. No. 1, 55 Fed. 372; Tappan v. School Dist.
No. 1, 44 Mich. 500, 7 N. W. 73; Cleveland v. Amy, 88 Mich.
374, 50 N. W. 293; Farrell v. School Dist. No. 2, 98 Mich.
43, 56 N. W. 1053; Gillis v. Space, 63 Barb. 177; Wait v.
Ray, 67 N. Y. 36."

• There are sound and practical reasons for the rule. The

custom is more or less established of hiring teachers, wheth
er classroom or supervising, during the spring months. This

enables school authorities and teachers to plan ahead, and
the employing officer who waits until the first Monday in
July or later to hire a teacher for a term commencing
August 1 is likely to find, particularly when teachers are
scaixe, that the cream of the crop is already under contract
and there is little time or opportunity to make a wise selec
tion by so waiting.

In the case you mention the county superintendent had

all of the powers of that office until the first Monday in July,
including the power to employ a supervising teacher under
sec. 39.14 (1) (a), and he was charged with the duty of
performing all of the tasks which his position required, in
cluding the making of plans and contracts for the next
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school year, regardless of the fact that he was faced with
opposition for re-election. You are therefore advised that
on the basis of the information furnished, his successor is
bound to give effect to the contract made.
WHR

Criminal Law—Gambling Devices—Shuffleboard is game

of skill and does not violate sec. 348.07 or 348.09, Stats.

July 29, 1949.

D. H. Prichard, Director,
Beverage and Cigarette Tax Division.

You request an opinion as to whether the game of shuffle-
board is in violation of sec. 348.07 or 348.09, Stats., which
you are required by sec. 14.426 to enforce. In your letter
you state as follows:

"A game identified as shuffieboard is becoming popular
and shuffieboards are being installed in many recreation
spots and taverns in the state. Proprietors of premises on
which this equipment is installed offer prizes for high scores
or other possibilities. Also, tournaments are being conducted
where entry fees are required and prizes awarded very much
in the same manner as bowling tournaments."

So far as we are advised, shuffleboard is a game of skill
in which chance plays no part whatever, and you are there
fore advised that it does not violate either of the sections

which you have mentioned. I express no opinion as to
whether its use under the conditions prescribed violates any
other statute, since this opinion is limited to statutes which
you are required to enforce.
WAP
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Nurses—Examination Fees—State board of nursing may
not waive or reduce the $25 examination fee provided by sec.
149.04, Stats. 1949, for applicants who fail the examination
for registered nurses and who apply for subsequent exam
ination. The same is true of the $15 examination fee for
trained practical nurses under sec. 149.045, Stats. 1949.

August 2,1949.
Adele G. Stahl, Secretary,

Wisconsin State Department of Nurses.

You state that a question has arisen under ch. 402, Laws
1949, as to the powers of the state board of nursing to estab
lish fees for those who have failed in the licensing exam
ination and wish to repeat the examination for registered
nurses, and you inquire whether the $25 fee may be pro
rated for those who rewrite part of the examination, or
whether the full $25 must be paid, or if candidates may be
re-examined without paying any additional fees.

Chapter 402, Laws 1949, amended sec. 149.01 so as to
provide for a state board of nursing. Sec. 149.04 was
amended to read:

"149.04 A nurse who is a citizen or who has legally de
clared her intention to become a citizen and of good moral
character, who has gi-aduated from a high school or its
equivalent as determined by the board, who holds a diploma
of graduation from an accredited school of nursing, or who
will complete a full course in an accredited school for
nurses within 4 months following the date of application,
may apply to the department for registration as a registered
nurse, and upon payment of $25 shall be entitled to exam
ination."

Sec. 149.05 as amended by ch. 402, Laws 1949, provides:

"149.05 Examination for Nurses, The committee of
examiners for nurses shall prepare written questions and
prescribe rules and regulations, subject to the approval of
the board, for conducting examinations and the preservation
of the examination papers for 2 years. Examinations shall
be held at least twice a year at times and places designated
by the board, and at least 30 days' public notice shall be
given."
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There is nothing in ch. 149 of the statutes as amended by
ch. 402, Laws 1949, relating to prorating or waiving of fees
for subsequent examination, and there was nothing in the
law on this subject prior to the amendment.

Sec. 149.05 authorizes the committee of examiners for
nurses to prepare written questions and prescribe rules and
regulations, subject to the approval of the board, for con
ducting examinations, but does this rule-making power
authorize the establishment of any fee other than that pre
scribed by statute for taking the examination?
The rule-making power of an examining board cannot be

used to change statutory provisions. XXI Op. Atty. Gen.
1111. The $25 fee paid as a condition precedent to examina
tion under sec. 149.04 presumably bears some reasonable
relationship to the cost of giving the examination and en
titles the applicant to but one examination. If the applicant
passes she is entitled to a certificate under sec. 149.06. If she
fails, the statute gives her no right to additional examina
tions upon payment of a partial fee or no fee at all.
There are other licensing statutes where the legislature

has specifically provided for re-examination upon payment
of a partial fee. For instance, an applicant for a license to
practice optoraetry must pay a $35 fee under sec. 153.05 (1)
of the 1949 statutes. Sec. 153.04 provides that in case of a
failure at any examination the applicant shall have the priv
ilege of taking subsequent examinations upon the payment
of a fee of $10 for each examination.

Similarly, sec. 125.04 provides a $15 fee for taking the
examination for a watchmaking license, and sec. 125.05 pro
vides for a $7.50 fee for taking another examination in case
of failure.

If the legislature had intended that applicants for registra
tion as nurses who fail the examination should have the
privilege of taking subsequent examinations upon payment
of a lesser fee than that provided for the original examina
tion, it could easily have said so as it did in the above
instances. The express inclusion of such a provision in cer
tain situations results in the implied exclusion in other in
stances under the familiar rule of statutory construction
that the expression of one results in the exclusion of others,
expressio unius est exclusio alterius.
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You are therefore advised that the state board of nurs
ing may not waive or reduce the statutory examination fee
of $25 in giving subsequent examinations to unsuccessful
candidates for licenses as registered nurses, and the same
ruling applies to waiving or reducing the $15 examination
fee for trained practical nurses under sec. 149.045, 1949
Stats.

WHR

Savings and Loan Associations—Stock Certificate—A
savings and loan association may lawfully issue a certificate
of paid-up or installment stock in the name of A to be paid
on his death to B, assuming A is a member of the associa
tion. Issuance of a certificate in such form is not recom

mended because of the possibility that this constitutes an
attempt to make a testamentary disposition without com
plying with the formalities required to make a will and for
that reason the direction that on death of A the certificate

be paid to B is ineffective.

August 2, 1949.
Robert G. Schissler,

Commissioner of Savings and Loans.

You ask for an opinion on the following question: May a
savings and loan association legally issue a certificate of its
stock in the name of one person payable upon death to
another person or corporation ?

Stated another way your question is whether an associa
tion may legally issue a certificate of paid-up or installment
stock in the name of A to be paid on his death to B.

Provision is made in the statutes for issuance of share

certificates both in case of paid-up and installment stock. Sec.
215.04 (6) and (7). Specific provision is made for issuance
of certificates in the names of two or more persons in cases
where share accounts have been purchased in the names of
two or more persons, or either or their survivor. Sees.
215.15, 215.14. There is no specific statute which either
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authorizes or prohibits an association from issuing a cer
tificate in the name of A to be paid on his death to B.
A certificate of stock in a savings and loan association

is only evidence of the actual interest of a member in the
association. Sundheim on Building and Loan Associations,
(3rd ed.) §45; Beck v. Beck Inv. Co., 249 Wis. 5; XXXVI

Op. Atty. Gen. 623, 625. It should always be issued in such
form as to accurately reflect such interest. XXXVI Op.
Atty. Gen. 623, 625.

If an association is requested by A, ,i member, to issue
his certificate for either paid-up or installment stock in the
name of A, to be paid on his death to B, it may legally issue
the certificate in that form.

For the reasons hereinafter stated, however, this opinion
is limited to the propriety of the form of such issuance and
no opinion is expressed as to what its effect will be at the

death of A.

There is a serious question whether the direction that the
proceeds be paid to B on the death of A would be enforce
able by B, or that payment by the association to B would
protect it from action by A's personal representative. The
question arises because such direction might be held to
constitute an attempt to make a testamentary disposition
of the proceeds of the certificate without complying with
the formalities required to make a will. See Tucker v. Sim-
row, 248 Wis. 143; Estate of Salzwedel, 171 Wis. 441, 445;

McCourt V. Peppard, 126 Wis. 326; Templeton v. Butler,

117 Wis. 455; Webster v. St. Petersburg Federal Savings &
Loan Assn., 155 Fla. 412, 20 So. 2d 400; Onofrey v. Wolli-
ver, 351 Pa. 18, 40 A. 2d 35, 155 A.L.R. 1074, 1 Page on
Wills (Lifetime Edition) §86.
The situation here discussed is different from one where

A vests some present interest in B by creating a joint ten
ancy or otherwise. See Zambunos v. Zambunos, (Mass.)
85 N.E. 2d. 328; Beach v. HolUmd, 172 Ore. 396, 142 P. 2d
990, 149 A.L.R. 866; Annotation 149 A.L.R. 879, and earlier
annotations therein mentioned; 1 Page on Wills (Lifetime
Edition) §86.

Certain United States savings bonds are payable on
death of the purchaser to a named beneficiary. The cases
hold, with ̂  few exceptions, that on death of the purchaser
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the bonds become the absolute property of such beneficiary.

One theory adopted is that by contract there is vested in
the beneficiary a present right. Another reason advanced for

upholding such an arrangement is based on the proposition
that the power of the federal government to fix the terms of
its obligations is supreme and no state law can vary these
terms. Of course no association could rely on the latter rea
son. The cases are collected in an annotation in 168 A.L.R.

245 at 247.

In the absence of a determination by the supreme court
of Wisconsin of the eifect of a designation of this nature,

no association can be certain that its recognition of B's
rights at the death of A will protect it from action by A's
personal representative.
WET

TEF

Public Health—Restaurants—Licenses and Permits—The

serving and selling of hermetically sealed sandwiches is sub
ject to sees. 160.01 (2) and 160.02 (1) of the restaurant
permit law.

August 2,1949.
DR. Carl N. Neupert,

State Health Officer.

You have asked whether a restaurant permit is required
under ch. 160 of the statutes for the sale of hermetically
sealed sandwiches.

Sec. 160.01 (2), Stats., reads:

"160.01 (2) 'Restaurant' means and includes any build
ing, room or place wherein meals or lunches are prepared or
served or sold to transients or the general public, and all
places used in connection therewith. 'Meals or lunches' shall
not include soft drinks, ice cream, milk, milk drinks, ices
and confections. The serving in taverns of free lunches con
sisting of popcorn, cheese, crackers, pretzels, cold sausage,
cured fish or bread and butter shall not constitute such
taverns to be restaurants,"
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Sec. 160.02 (1) provides:

"160.02 (1) Everyone conducting a hotel or restaurant
shall procure an annual permit from the state board of
health for each place, except that one permit shall be suffi
cient for a combined hotel and restaurant where both are
conducted in the same building and under the same manage
ment. The permit shall expire on December thirty-first, and
shall not be transferable. No hotel or restaurant shall be
conducted, advertised or held out to the public as such with
out permit."

By Bill No. 517, S. of the 1949 legislature it was proposed

to amend the second sentence of sec. 160.01 (2) to read:

«<1'Meals or lunches' shall not include soft drinks, ice
cream, milk, milk drinks, ices, confections o/nd hermetically
sealed sandwiches."

Substitute amendment No. 1, S. to Bill No. 517, S. would
have created sec. 160.015 of the statutes to read:

"160.015 Sandwich Retailers. Places dealing in the sale
at retail of hermetically sealed sandwiches shall not on ac
count of such sale be subject to this chapter, except that a
permit in a form as determined by the state board of health
shall be required under sections 160.02 and 160.03 and
except that such places shall be subject to such orders, rules
and regulations pertaining to the hermetically sealed sand
wiches, the equipment directly concerned with the dispens
ing of such sandwiches, and to refrigeration as the board
is authorized to make under this chapter with reference to
restaurants."

Substitute amendment No. 1, S. to Bill No. 517, S. was

passed by the legislature but was vetoed by the governor.
In explaining to the senate his reasons for returning the bill
without approval, the governor stated:

"Bill No. 517, S., is being returned without my approval.
This bill provides for permits to be issued by the State
Board' of Health for dispensing hermetically sealed sand
wiches with the limitation that the places dealing in their
sale shall not, on account of such sale, be subject to some
of the important safeguards governing public eating places
as provided for in our hotel and restaurant law.
"Thus there could necessarily be no requirements by the

State Board of Health as to cleanliness of places in which
such sandwiches are sold.
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"If this bill became law, other regulations governing the
sale of hermetically sealed sandwiches could not be pre
scribed, regulations which are essential for the proper pro
tection of the public. When such sandwiches are kept on
hand for four hours or more, especially during the heat of
the day, circumstances might make highly probable the de
velopment of dangerous toxins in foods, especially in the
various types of salad sandwiches, and for this reason regu
lations more rigid than those called for by this bill are
needed. Many of the more serious food poisonings which
have occurred in Wisconsin, according to authorities with
the State Board of Health, have occurred under comparable
circumstances at various picnics and other gatherings which
have not been subject to state regulation.
"It is in the interests of public health and safety, and

on the basis of counsel offered by state officials directly con
ceited with the health of the people of our state that I
return Bill No. 517, S., disapproved, and with the recom
mendation that my disapproval of this proposed legisla
tion be sustained." (pp. 1634-35 Senate Journal)

Thus the attempt to change the provisions of ch. 160
applicable to the sale of hermetically sealed sandwiches
failed. It is apparent that both the legislature and executive
departments of the government considered that the present
provisions of ch. 160 do apply to the sale of such sandwiches.
Since the governor's veto of Bill No. 517, S. was sustained
by the legislature, it must be assumed that the legislature
intended that the sale of these sandwiches should continue

to be subject to the provisions of ch. 160. Its failure to adopt
the proposed amendment over the governor's veto with
knowledge of the construction given the law and the pro
posed amendment by the executive department is significant
as an aid in construing the statute. See 59 C.J. 1030.
However, it is not necessary to base the construction of

sees. 160.01 (2) and 160.02 (1) solely upon the failure of
the legislature to adopt an amendment which would have
applied specifically to hermetically sealed sandwiches. The
term "restaurant" is defined in sec. 160.01 (2) as a place
wherein "meals or lunches are prepared or served," and the
question is whether a hermetically sealed sandwich is a
"lunch." According to the dictionary a "lunch" is a light
meal. See also Rialto Luncheonette v. lJf.81 Broadwwd Cor
poration, 170 Misc. 754, 11 N.Y.S. (2) 39, 42, where it is
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pointed out that in the United States a lunch is a light repast
between meals.

One of the common types of hermetically sealed sand
wiches is that known as the "Radar" sandwich. This con
sists of a cylindrical roll about 5i/^ x 1% inches baked in a
cylindrical pan. There is a round hole in the center of the
roll closed at one end. This is filled with ham, or a wiener,

or cheese, or hamburger, etc. The roll is then sealed in a
cellophane bag for the retailer who keeps the rolls under
refrigeration until sold, when they are placed in an auto
matic toasting device and are heated preparatory to the deliv
ery to the customer, who breaks the seal.
Thus the food product is handled in a sanitary manner

and the health hazards involved would appear to be limited
pretty much to those which might arise through improper
refrigeration or from keeping the prepared rolls too long
before sale.

■ In view of these hazards it cannot be said that the require

ment of regulation through the medium of a state board of
health restaurant permit is unreasonable despite the fact
that some of the worst hazards of food handling have been
eliminated through the use of the hermetically sealed bag.

It is not contended that this commodity comes under the
exceptions in the law relating to soft drinks, ice cream, milk,
milk drinks, ices and confections, or tavern free lunches
consisting of popcorn, cheese, crackers, pretzels, cold sau
sage, cured fish or bread and butter, and I am unable to con
clude that it is removed from the category of being a "lunch"
by virtue of the fact that it is served in a sealed bag. You
are therefore advised that sales of such sandwiches are

subject to sees. 160.01 (2) and 160.02 (1), Stats.
WHR
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Intoxicating Liquors—Elections—Read together, sees.
176.06, 176.34 and 66.054 (10) (a), Stats., require the clos
ing on any election day of every establishment in Wisconsin
holding licenses to sell intoxicating liquor as defined in ch.
176, Stats., or fermented malt beverages, as defined in sec.
66.054, Stats., with this exception: In Milwaukee county,

establishments which are licensed to sell only beer contain
ing less than 5 per cent of alcohol by weight, are not re
quired to close by statute. Whether local municipal ordi
nances require such closing not considered since enforcement
of such ordinances does not devolve upon district attorney.

August 3,1949.
WILLIAM J. MCCAULEY,

District Attorney,
Milwaukee, Wisconsin.

Allen R. Solie,
District Attorney,

Appleton, Wisconsin.

Herbert A. Bunde,
District Attorney,

Wisconsin Rapids, Wisconsin.

You have each requested my opinion as to whether, in
compliance with sees. 176.06 and 176.34, Stats., taverns are
required to close on May 3, 1949, which is the date of the
final election for justice of the supreme court and state
superintendent of public instruction.*

Prior to the enactment of ch. 15, Laws 1949, candidates
for the two offices named were voted for at the annual

spring election next prior to the commencement of each new
term for said offices on January 1 of the ensuing calendar
year. Chapter 15, Laws 1949, which created sec. 8.06, Stats.,
provides that whenever nomination papers for more than
two candidates for said offices are filed, the April election
shall be a primary election for such office. There were more

"■ Because of the proximity of the election day in question to the
requests for opinion, the conclusions herein stated were communi
cated to addressees by telegram. Deeming the opinion of value in
answering similar questions which may arise in the future, it is
herewith published out of sequence.



350 Opinions of the Attorney General

than two candidates for each of said offices. The validity of
the statute was upheld by our supreme court in State ex
rel. Frederick v. Zimmerman, 254 Wis. 600. The 1949 April
election, by virtue of the premises, was a primary election
as to such offices. Subsection (2) of the newly created sec.
8.06 provides that if, at such primary election for said

offices, one candidate shall receive more than 50 per cent
of the votes cast for all candidates for that office, he shall
be deemed duly elected and no further election shall be held.

The contingency did not occur. Subsection (3) provides as
follows:

"(3) If no candidate shall receive more than 50 per cent
of such votes, a regular election shall be held the first Tues
day of May following, at which time the names of the person
receiving the highest number and of the person receiving
the second highest number of legal votes cast for that office
at the primary election shall be placed on the ballot, and
none other."

Your question as to closing has reference to the election
day referred to in the foregoing quoted subdivision of the
statutes.

A reading of the following sections of the statutes fur
nishes the answer to your questions. These sections are plain
and unambiguous, and accordingly do not require inter
pretation or construction: Sees. 176.06; 176.34 ; 66.054 (10)
(a).

It appears from a reading of said statutes, that with the
sole exception hereinafter noted, every establishment in the
state of Wisconsin holding licenses to sell intoxicating li
quor, as that term is defined in ch. 176, Stats., or "fermented
malt beverages" as defined in sec. 66.054, Stats., must close
on every election day, including the newly designated first
Tuesday of May. It is unnecessary, under the language of
these statutes, to consider whether the May 3 election is a
"general election," a "special election," or "the annual
spring election."

The exception referred to is this: There is an hiatus in
the statutes regulating closing hours which permits the
establishments which sell beer only within the confines of
Milwaukee county to remain open on election days.
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The gap occurs by reason of the fact that ch. 176 regu
lates only the sale of intoxicating liquors as defined in sec.
176.01 (2). The definition of intoxicating liquors expressly
excludes "fermented malt beverages" as defined in sec.
66.054, Stats., which contain less than 5 per centum of
alcohol by weight. Any establishment, therefore, which deals
only in fermented malt beverages as defined in 66.054, con
taining less than 5 per centum of alcohol by weight, is not
subject to regulation under, nor to any criminal sanctions
imposed by, said ch. 176. The sale of fermented malt bev
erages containing alcohol in excess of 5 per centum of
alcohol by weight brings the seller under ch. 176.

Municipalities within Milwaukee county may have closed
the gap by appj-opriate local ordinances, which such munic
ipalities are empowered to adopt. Since the enforcement of
such ordinances devolves upon the municipal authorities and
does not concern the duties of a district attorney, I have not

examined into the ordinances of the several municipalities
located within Milwaukee county.
SGH

Public Welfare Department—Public Assistance—Old-Age
Assistance—A decision of the department of public welfare

denying an application for old-age assistance under sec.
49.50 (8) may contain suggestions for removing obstacles
standing in the way of a grant, but may not preclude inde
pendent action upon a future application.

August 4, 1949.
A. W. Bayley, Director,

State Department of Public Welfare.

You have asked whether a decision of the department of
public welfare under sec. 49.50 (8), finding an applicant
ineligible for old-age assistance, may specify what the appli
cant must do before his application can receive further con
sideration, as the opinion in XXVIII Op. Atty. Gen. 234
indicated is proper in connection with the denial of assist
ance by the county administrators,
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Your questions specifically are:

"Question 1. In a proceeding under sec. 49.50 (8), Stats.,
does the state department in effect succeed the county
agency under the sentence, 'The decision of the department
shall have the same effect as an order of the county officer
charged with the administration of such form of assist
ance,' so that the state's decision may specify what must
be done to purge a contravention of sec. 49.23 (3), Stats.,
whether or not the county agency has specified ?

"Question 2. As the circumstances may warrant, could the
order specify:

"(a) A retransfer of the property into status quo ante?
" (b) A retransfer to the applicant, but allowing the orig

inal transferee to retain a mortgage for improvements,
repairs, or similar additions to the value of the property?
" (c) The transferee to furnish consideration in cash, kind

or support to the applicant equivalent to the value of the
property interest transferred?"

The scope and extent of the functions of your department
in that respect involve the interpretation primarily of sec.
49.50 (8) of the statutes which reads:

"Fair hearing and review. Any person whose application
for any of these forms of assistance is not acted upon by
the county agency within a reasonable time after the filing
of the application, or is denied in whole or in part, or whose
award is modified or canceled, may petition the department
for a review of such action. The department shall, upon
receipt of such a petition, give the applicant or recipient rea
sonable notice and opportunity for a fair hearing. The de
partment may make such additional investigation as it may
deem necessary. Notice of the hearing shall be given to the
applicant and to the county clerk; and the county shall be
entitled to be represented at such hearing. The department
shall render its decision as soon as possible after the hear
ing and shall send a certified copy of its decision to the
applicant, the county clerk and the county officer charged
with administration of such assistance. The decision of the
department shall have the same effect as an order of the
county officer charged with the administration of such form
of assistance. Such decision shall be final, but may be
revoked or modified as altered conditions may require."

Normally when a tribunal is authorized to sit in review
of the action of another agency, it does not consider matters
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which were not before the subordinate agency but merely
examines the record made before such agency to determine
whether there were errors in its action. Sec. 49.50 (8)
clearly contemplates that the department of public welfare
in these proceedings shall not be limited to review but shall
proceed with a hearing de novo and may consider such evi
dence or information as it finds to have a bearing, regard
less of whether such information was known or acted upon
by the county administrator. While the department may
exercise some of the functions of a reviewing tribunal, the
fact that the statute requires it to go into the proceeding
de novo by holding a hearing if it is desired, and authorizes
it to make such investigation as it deems necessary and to
render a decision having the "same effect as an order of the

county officer charged with the administration" indicates
that the legislature intended the department to have no less

authority in connection with applications before it on peti
tion for review than the county agency had in the first

instance.

Sec. 49.50 (8) authorizes the department to render "its
decision." It might be that for some purposes the term
"decision" would be construed strictly only to cover the
granting or denial of the application or petition to be acted
upon, without including reasons for the decision. The term

is sufficiently flexible, however, that courts have given it a

great variety of meanings according to the particular stat
ute in which it is used. It was said in Palmer Publishing Co.
V. Smith, (Tex. Com. App.) 109 S.W. 2d 158, 159 that

" This is a popular and not a technical or legal word.
It is a very comprehensive teinn and has no fixed, legal
meaning. * * * The term may be employed as referring
to ministerial acts as well as to those that are judicial or of
a judicial character.' 18 C.J. pp. 27 and 28."

It would seem to me that the legislative authority given
to the department to render a "decision" on a petition for
review of denial or failure to act on an application for old-
age assistance under sec. 49.50 (8) was intended to be suf
ficiently broad to enable the department to state the reasons
for its action. If the action involves a denial, we believe
it is not only proper but desirable that the reasons should
be set out. If the reasons for denial are given, they would



354 Opinions of the Attorney General

probably imply what the department believes to be neces
sary to remove obstacles. 1 can see no objection to express
suggestions to that effect being included in the decision if
the application for assistance is denied.
Whether such suggestions may carry any legal weight so

as to bind the department or the county agency in the event
of future application is another question. I do not believe
that they could. 1 find nothing in the statute which author
izes imposition of conditions, other than those attaching by
force of statute, to a grant or denial of an application. Sug
gestions for means of removing ineligibility seem to me to
be more in the nature of obiter dicta which may carry some
weight as precedent but are not legally binding. I do not
believe that the authority of the department (or of a county
administrator for that matter) is broad enough to permit
it, in a decision denying application for old-age assistance,
to pass upon future applications so as to preclude it fi-om
further consideration and investigation when such further
application is before it.
BL

Public Welfare Department—Public Assistance—Claim
Settlement—In making rules under sec. 49.04 (2) of the
statutes for filing of notices of claims for reimbursement
from, the state for relief of dependent persons who have no
legal settlement in any county, the department may provide
additional rules for filing notices but may not cut down the
time allowed by a statute for the performance of any act
which is governed by express statutory provision.

August 4, 1949.
A. W. Bayley, Director,

State Department of Public Welfare.

You have referred to our opinion of June 22, 1949*, to
the effect that the sworn statement of facts relating to the
legal settlement required by sec. 49.11 (1) of the statutes
may be made at any time within the period of 20 days before

Page 254 of this volume,
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notice of claim of settlement must be ̂ iven as prescribed
by sec. 49.11 (3). With respect to such opinion you have
asked the following questions relating to cases in which the
state makes reimbursement to counties for relief of depend

ent persons under sec. 49.04:

"1. In view of your recent construction of sec. 49.11 (1),
Stats., but also with regard to sec. 49.04 (2), Stats., do you
consider Section 3 of the Rule 17 P.A. as it appears on page
393, Wisconsin Red Book 1948, as valid and not in conflict
with express provisions of law?
"2. If the above cited rule is valid, may we continue to

extend a reasonable time as the circumstances warrant, but
not necessarily 20 days?
"3. If the above cited rule is invalid, should we limit the

period of reasonable time to 20 days, or is it sufl!icient if
the sworn statement accompanies the county claim for reim
bursement (sec. 49.04 (3), Stats.) without regard to the
date of the tailing the sworn statement?"

Your section 3 of Rule 17 P.A. reads:

"Notification to state. When a county grants relief or
reimburses a municipality for relief accorded a person as a
state dependent its county clerk shall file with the state
department of public welfare a verified copy of the sworn
statement taken under section 49.11 (1), Stats. 1945, to
gether with an affidavit that diligent effort has been made
to ascertain the facts relating to the dependent's legal settle
ment and period of residence in this state and stating the
facts relating to such settlement and residence. The sworn
statement of the relief recipient (or other person) under
sec. 49.11 (1), Stats., must be taken at the time relief is
granted, but the verified copy thereof and the clerk's affi
davit of investigation on Form AD-256 should be filed to
gether, and the filing with the state department is not
limited to 20 days as othenvise provided for the filing of
nonresident notices under sec. 49.11 (3), Stats., as between
counties and municipalities."

The authority of the department to make such rule is
contained in sec. 49.04 (2) of the statutes which reads:

"The state department of public welfare shall make suit
able rules and regulations governing notification of reim
bursement charges, the relief to be provided, the presenta
tion of claims for reimbursement and other matters neces
sary to the provision of relief to such state dependent per
sons. The observance of such rules and regulations by a
county shall be a condition for reimbursement."
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I see nothing in sec. 3 of the rule to which you have
referred which is objectionable under the foregoing statu
tory provisions, with the possible exception of the require
ment that the sworn statement of the relief recipient must
be taken "at the time" relief is granted. If that is intended
to require that the statement be taken simultaneously with
the granting of the relief, I believe it to be inconsistent
with the statute and therefore outside the power of the de
partment. If, however, the phrase "at the time" be con
strued in the same manner that statutory provisions relat
ing to time are ordinarily construed, as discussed in the
opinion of June 22, 1949 to which you have referred, then
I believe the rule to be within the scope of the department's
authority.

It is impossible to know in advance of taking the state
ment as to legal settlement whether the case is to be one
chargeable to a county or to the state; and so it would seem
to follow that the legislature intended that the require
ments in respect to the taking of such statement should be
uniform. The department's authority to make rules under
sec. 49,04 (2), I believe, is with respect to additional rules
applying solely to cases in which claim is to be made of
the state as distinct from statutory requirements applying
to all cases.

In my opinion of June 22, 1949 I indicated that the flexi
bility permitted by statute with respect to the time when
the statement relating to legal settlement must be taken
is necessarily subject to the further provisions of the same
section requiring the filing of the notice of claims, together
with the statement of legal settlement, within 20 days. In
order to comply with such requirements, it is, of course,
essential that the statement which must accompany the
notice be taken within the time within which the notice is
to be filed. Where administration of relief is not on a county
basis, and relief is granted by a municipality to a person
without legal settlement so that the charge may be ulti
mately subject to sec. 49.04, it is provided in sec. 49.11 (3)
(e) that the municipality may file its notice with copy of
the statement as to legal settlement with the county "within
20 days after such person becomes a public charge." In such
cases, of course, it would be impossible for the county to file
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notice with the state under sec. 49.04 within the 20-day
period and I do not believe the authority of the department
to make rules under sec. 49.04 (2) could cut down the
statutory time allowed in sec. 49.11 (3) (e). I believe that
the authority to make rules could, however, require that
the notice be transmitted by the county in such cases within
a reasonable time after such 20-day period.
I see no objection to extension by the department of the

time for filing notice for claims under sec. 49.04 for any
reasonable period (20 days or otherwise) which it may
choose beyond the period specified in the statute; but I do
not believe that the statutory period permitted in such pro
visions as sec. 49.11 (3) (e) could be cut down.
As I have indicated above, I do not believe the rule is

invalid if it be not interpreted to cut down any specific
period allowed by statute for the filing of notice of claim.
I believe you may by rule provide any further reasonable
limitation for filing of notice with the state department
after expiration of the statutory periods allowed. As pointed
out in my opinion of June 22, 1949 I believe it is sufficient
if the sworn statement relating to legal settlement accom
panies the notice of claim for reimbursement without re

gard to the time of taking the sworn statement.
It is with respect to the claim for reimbursement and

notices thereof that the department is authorized to make its
rules and regulations pursuant to sec. 49.04 (2), rather than
with respect to the taking of the statement of legal settle

ment which is governed by specific statutory provision.
BL
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Counties—Fences—County cannot be required to main
tain a line fence pursuant to sec. 90.03, Stats. XX Op. Atty.
Gen. 454 (1931) withdrawn and XXI Op. Atty. Gen. 934
(1982) withdrawn in part.

August 5, 1949.

Clarence E. Gorsegner,

District Attorney,
Loyal, Wisconsin.

You advise me that Clark county owns large tracts of
forest crop lands which border upon the lands of private
individuals. You ask whether the county is required by stat
ute to pay the proportionate cost for the erection of line
fences.

The statute which provides for the sharing of costs of
line fences is section 90.03, as follows:

''Partition fences; when required. The respective occu
pants of adjoining lands, used and occupied for farming or
grazing purposes, and the respective owners of adjoining
lands when the lands of one of such owners is used and
occupied for farming or grazing purposes, shall keep and
maintain partition fences between their own and next ad
joining premises in equal shares so long as either party con
tinues to so occupy the same, and such fences shall be kept
in good repair throughout the year unless the occupants of
the lands on both sides otherwise mutually agree."

In XX Op. Atty. Gen. 454 (1931) it is stated that where

lands are held by a county in a proprietary capacity the
county is subject to the operation of sec. 90.03 and must
share the cost of a line fence. This opinion is based upon

court decisions that a county is liable for damages caused
by negligence when functioning in a proprietary capacity.
It cited as authority Young v. Juneau County, (1927) 192
Wis. 646. The case involved fire damage alleged to be caused
by sparks escaping from a steam engine operated by the
county on the lands held for the purpose of supplying mate
rial for road building.

Actions were brought by owners of adjoining property.

The reasoning of the court was that even though the county
was engaging in a governmental function in operating the
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steam engine, still its relationship to the adjoining owners
was not that of governor and governed, but that of one
proprietor to another, and therefore liability would arise
if the county "as an adjoining proprietor * * * violated a
legal duty owing to the plaintiff." Orders overruling demur
rers to the complaints were affirmed.

After trial and retrial (and after the above cited opinion
of the attorney general) the cases again reached the su
preme court. Necedah Mfg. Corp. v. Junecm County (1932),
206 Wis. 316. The court adhered to the doctrine of liability
of a municipal corporation as stated in its earlier decision.
The opinion, however, stated:

* * this court did not then determine whether such a
general statute as sec. 26.20, prescribing a rule of conduct,
or prohibiting certain conduct, is to be construed to include
to its hurt the sovereign or one of its local subdivisions, in
the absence of apt words to that effect. To now so hold would
be a further extension of the doctrine of liability of a munic
ipal corporation, above mentioned, and would necessitate a
departure from the rules adopted in this state and elsewhere
that general statutes are not to be construed to include, to
its hurt, the sovereign; the most general words that can be
devised affect not the sovereign in the least, if they may
tend to restrain or diminish any of his rights and interests;
legislation in derogation of the common law should be
stinctly construed most favorably to the public coiporation
and not to the claimant for damages. ♦ * * in the light of
those rules and the entire absence of any terms in sec. 26.20
(1), Stats., because of which it can be inferred that it was
intended to be applicable to the hurt of the state or any
of its political subdivisions, we have concluded that its
provisions were inapplicable in these actions against a
county, and that, consequently, the jury should not have
been advised that it was unlawful for the defendant to
operate its engine without a screen spark arrester. As the
instruction may have prejudicially affected the important
finding as to the issue of defendant's negligence, defendant
is entitled to a new trial."

Upon rehearing, the court decided that "although the
statute does not apply to the defendant in the sense that
it could be sued for a penalty for failure to conform to its
provisions, it does prescribe a standard of care which users
of engines are required to observe as a matter of law.
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Based upon the foregoing, it is my opinion that there is
no duty upon the county, enforceable by mandamus or
other direct means, to share in maintaining partition fences
under sec. 90.03. No opinion is expressed as to whether
failure of the county to maintain a fence might under some
set of facts be deemed negligence. No opinion is expressed
as to whether the ownership and administration by a county
of forest crop lands is a governmental or proprietary func
tion.

You will find that the decision in Necedah Mfg. Corp. v.
Juneau County, s^ipra, was not considered in XXI Op. Atty.
Gen. 934 (1932). That opinion stated that sec. 90.03 is
inapplicable to the state but is applicable to a county. It is
my opinion that the latter statement is incorrect on the

basis of the decision in the Necedah Mfg. Corp. case.
TEF

REB

Motor Carriers~-Taxation~Exemption—i:YB.nspoxioX\on
of powdered milk not exempt from ton-mile tax under sec.
194.47 (5) (a) and (b), Stats.

August 9, 1949.
B. L. Marcus, Commissioner,

Motor Vehicle Department,

The question advanced in your request for opinion is
whether the operation of motor vehicles engaged exclusively
in transporting powdered milk is exempt from the "Truck
Ton-Mile Tax."

The statutory exemption inquired about is as follows:

"194.47 The following operations are exempt from as
sessment of taxes provided by sections 194.48 and 194.49,
and each vehicle permitted under common carrier certi
ficates or contract carrier licenses shall claim exemption
for the number of quarters for which registration fee is
paid under chapter 85.
«* * *

"(5) Operations of motor vehicles which, except in
respect to operations performed under special permit issued
under section 194.49 and tax-exempt operations under sub-
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section (2) of this section, are engaged exclusively in any
or all of the following operations:
"(a) Transpoi-tation of fluid milk or cream, live stock

or raw cheese.

"(b) Transportation of butter, dairy products or un
manufactured agricultural or forest products or manufac
tured or burned clay or burnt limestone products imme
diately and directly from point of production, or trans
portation to farms of materials, supplies or equipment for
use thereon, and the transportation by private motor car
riers of farm machinery and parts of farm machinery."

A taxpayer claiming an exemption must show that he
is plainly within its terms. Botvman Dairy Co. v. Tax
Comm., 240 Wis. 1, 5. Is powdered milk one of the "dairy
products" referred to in (b), and is the di'ying plant a
"point of production"?
A brief review of the history of this provision is perti

nent.

The original act was ch. 454, Laws 1931, and created the
following exception (sec. 194.16):

"(c) Motor vehicles, trailers or semitrailers used or
operated exclusively in transporting or delivering dairy
or other farm products between the point of production and
the primary market;"

The act was construed and held valid in State ex rel.
Wisconsin Allied Truck Owners Asso. v. Public Service
Comm., 207 Wis. 664. After discussing the relationship of
farms and highways, the court said at p. 674:

* * These and many other considerations which
might be mentioned fully justified the legislature in exempt
ing the farmers from this tax while using the highways in
moving the products of the farm to their primary market.
« # #>>

At page 679 the court set forth a pronouncement of the
public service commission construing the exemption. A por
tion of it follows:

" 'Point of pi-oduction—The term "point of production"
which is used in this exemption is not difficult of interpreta
tion. It means the farm where the livestock is prepared for
disposal, where milk is produced, agricultural products are



362 Opinions of the Attorney General

raised, or where dairy farm products are made. "Point of
production," therefore, includes clieese factories and cream
eries where cheese and butter are made by the producers of
the milk and cream.
" 'It is the general practice in the cheese and butter in

dustries for farm producers of milk or cream to own or
operate jointly a creamery or cheese factory where they
hire a cheese or butter maker and pay him a specific amount
per pound for the making. Cheese and butter were origin
ally produced on the farm and the present general method
of producing butter and cheese is but an extended farm
operation, so considered by agricultural authorities. We call
attention to the phraseology of the exemption, "dairy or
other farm products." We construe the phrase to mean that
cheese and butter produced at factories or creameries may
be dair7j farm products in the intent of the legislature. The
same construction may not be put upon malted, condensed,
evaporated, powdered milk, or ice cream.' "

The court commented, "This construction of the commis
sion meets with our entire approval and leaves nothing
further to be said."

Chapter 488, Laws 1933 (sec. 76.54 (16) (a), (b) and
(c), Stats.), changed the terms of the exemption to read
as follows:

"(16) The following motor vehicles shall be exempt
from the payment of the tax per mile of operation or flat
tax provided for in subsection (2) of this section, but shall
in all other respects be subject to the provisions of chapter
194.

"(a) All motor vehicles owned by a producer and used
by him or his employe in transporting his own dairy and
his own farm products to market, or transporting back
supplies for his own use. A co-operative association whose
members consist exclusively of producers of dairy or other
farm products, whether incorporated or not, when hauling
for itself or its members or for members of another such
co-operative shall be deemed to be a producer for the pur
poses of this subsection. A motor vehicle peimitted under
a common or contract motor carrier certificate or license
shall be excluded from the exemptions of this paragi'aph.
"(b) All motor vehicles which shall be operated exclu

sively in transporting (1) milk in fluid form (2) butter
or cheese in the form in which they are customarily pro
duced, between the point of production and the primary
market for such products. Primary market shall not mean
a receiving station, shipping point, or concentration point;
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and primary market shall include a canning factory and a
warehouse.

"(c) All motor vehicles operated under a contract car
rier permit or under a private motor carrier permit, while
they shall be operated exclusively in transporting farm pro
ducts in the form in which they are customarily produced,
between the point of production and the primary market
for such products. Primary market shall not mean a receiv
ing station, shipping point, or concentration point in this
state; and primary market shall include a canning factory
and a warehouse."

Thus the interpretation of the public service commission
with respect to butter and cheese seems to have been legisla
tively approved, as well as the interpretation of the commis
sion excluding malted, condensed, evaporated, powdered
milk, or ice cream. The exemption as to fluid milk, butter
or cheese (in (b)) still was based on the use of the vehicle,
not on its ownership and still was limited to transportation
between the point of production and the primary market.
At the same time the exemption (in (a)) as to other dairy
and farm products was specifically limited to vehicles
owned by a producer (including cooperative associations of
producers) "used by him or his employe in transporting his
own dairy and his own farm products to market, or trans
porting back supplies for his own use." Chapter 546, Laws
1935 (sec. 76.54 (16) (d), Stats.), changed the terms of
the exemption to read as follows:

"(16) (d) Motor vehicles used exclusively in transport
ing (1) farm or unmanufactured forest products from the
point of original production to primary market and in the
return of supplies to producers of such farm products; (2)
milk in fluid form."

Thus it is apparent (1) that the test for the exemption
was changed to use in all instances (rather than owner
ship), and (2) for the first time the exemption was ex
tended to the transportation cf a product beyond the pri
mary market, i.e., "milk in fluid form."

Chapter 339, Laws 1937, shifted the exemption into sec.
194.47 (5) (a) and (b). Except for the addition of trans
portation of farm machinery and parts (ch. 162, Laws
1939), and burnt limestone products (ch. 384, Laws 1945),
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and other changes not here material (ch. 276, Laws 1941),
the exemption provision is the same now as in the 1937
statutes.

It is clear that the transportation of powdered milk
gave rise to no exemption under the original provisions as
interpreted by the commission and the court. None of the

subsequent changes sufficiently indicate that the transporta
tion of powdered milk immediately and directly from a
drying plant was deemed by the legislature to constitute
transportation of a dairy product immediately and directly
from point of production. Accordingly, it is my opinion
that a carrier of powdered milk is not exempt from the "ton-
mile tax" under sec. 194.47 (5) (a) or (b).
For a similar discussion of this exemption, you are

referred to XXXII Op. Atty. Gen. 267 (1943).
SGH

TEF

Aw^'opriations and Expenditures—Discontinued De
partment—State—Civil Service—Vacations—Under sees.

14.59 and 16.275, Stats., and rule XV of personnel board,
employes of a department of state government which ceased
to exist by virtue of statute on April 1, 1949, may be com
pensated for unused vacation leave of absence accrued at
the date when such department went out of existence.

August 10, 1949.
E. C. Giessel, Director,

State Department of Budget and Accounts.

You call my attention to sec. 1 of ch. 573, Laws 1947,
which created sec. 14.84 (1), Stats., establishing the com
mission on improvement of the educational system. The
last sentence of subsec. (1) of sec. 14.84, states:

"The commission shall meet and begin to function as
soon as may be after its members are appointed and shall
cease to exist on April 1, 19U9."

Subsection (3) provides for the employment of commis
sion personnel; and sec. 2 of ch. 573, Laws 1947, creates
sec. 20.23, Stats., which appropriates a sum sufficient, but
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not to exceed $25,000, for the commission's necessary ex
penses.

You inform me that a pay roll was certified by the com
mission to your office for employe compensation through
March 31, 1949, plus certain compensation for unused
leave of absence allowances during the calendar year 1948
and accrued vacation for the first three months of 1949.
The bureau of personnel records indicate that a request of
the commission is on file for deferring unused 1948 vaca
tion allowance to 1949 pursuant to the bureau's rules and
regulations. You requested my opinion upon the following
three questions:

1. Can the department of budget and accounts legally
audit and pay a certification of salary covering unused vaca
tion allowance accrued to a state employe at the time the
employing commission ceases to exist?

2. Is there any compensable period of employment
beyond the time when the commission continued in exist
ence?

3. Can employes of said commission be allowed to take
accrued vacation after April 1 and be paid therefor?
The statutory provisions with respect to vacation leaves

of absence are as follows:

"14.59 * * * Heads of departments shall grant to each
clerk or other person in their employ, noncumulative leave
of absence without loss of pay at the rate of three weeks
for a full year's service."

"16.275 (1) Appointing officers shall grant to each sub
ordinate employed subject to the provisions of this chapter
a noncumulative leave of absence without loss of pay, at
the rate of 3 weeks for a full year's service. Where allow
ances such as laundry, meals or lodging are provided any
classified employe or an employe and his family, and such
allowance in kind is included as a part of the compensation,
the appointing officer or department head in addition shall
pay in cash the value of the food during the vacation period
or noncumulative leave of absence, if not so utilized, to such
an employe."

Section 16.05 (1) directs the personnel board to prescribe
rules for carrying into effect the provisions of sees. 16.01
to 16.30. On September 12, 1944, certain rules adopted by
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the personnel board became effective upon approval by the
governor. Paragraph 3 of rule XV adopted with reference
to sees. 16.275 and 14.59 provides in part:

"Whenever a permanent employe is separated from the
state service he shall be entitled to pay for any unused por
tion of his annual vacation allowance."

In an opinion rendered in 1939 by the attorney general,
it was recognized that at least under the particular facts
then presented, an employe was entitled to receive pay for
a vacation leave of absence notwithstanding the fact that
a leave of absence had not actually been taken (but had
been granted) prior to the expiration of his employment
by operation of law. XXVIII Op. Atty. Gen. 249. A depart
ment of commerce had been established pursuant to ch.
134 of the statutes created by ch. 8 of the laws of the special
session of 1937. The appropriation for the department,
created by the same act, was sec. 20.712 of the statutes.
Chapter 12, Laws 1939, repealed both ch. 134 and sec.
20.712. It became effective upon its publication on March
17, 1939. Before March 17, the head of the department
submitted a pay roll covering the period from March 1 to
P4arch 17 inclusive, and including also certain accrued vaca
tion periods which had accumulated during the existence
of the department. The attorney general in the opinion
above cited advised the secretary of state that he might
properly audit the pay roll.
In a later opinion rendered in 1941, XXX Op. Atty. Gen.

466, it was stated that where an employe died at a time
when he had accrued vacation leave, but had not been
granted a vacation by his superiors, the deceased employe's
right to receive compensation as an employe of the state
was terminated and his personal representative was not
entitled to receive pay for the employe's accrued vacation.

It will be noted that the rule of the personnel board was
adopted subsequent to both opinions. Several successive
legislatures have failed to make any significant change in
the pertinent statutes since the opinion published in 1939
and since the adoption of the rules of the personnel board
in 1944. While the situation considered in the instant opin
ion does not involve the identical question considered in the
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opinion rendered in 1941 where the separation was caused
by the death of the employe, eh. 141, Laws 1949, would
require payment of all unused vacation allowance in that
type of case. With respect to the separation caused by the
termination of the employing department by operation of
law, it is my opinion that the employes were entitled to pay
for the unused portion of their annual vacation allowance.

While normally under paragraph 4 of rule XV, vacation
allowance not taken within the calendar year in which it
was earned and prior to separation from the service shall
be deemed to have been waived and no claim therefor shall
thereafter be allowed, paragraph 4 in its present form does
permit the carry-over under certain circumstances of 1948
vacation where employes were required to defer part of
their 1948 vacation for the convenience of their employing
department.

Consideration has been given to cases suggesting that
there is a logical inconsistency in granting a vacation to
anyone who is no longer in the employment of the state.
In re Croker, 175 N.Y. 158, 67 N.E. 307 (1903); People ex
rel, HolUe v. Chicago Park District, 296 111. App. 365, 16
N.E. (2d) 161 (1938), (writ of certiorari denied in 1939),
308 U.S. 575, 84 L. ed. 482, 60 S. Ct. ̂ 1) Doyle v. St. Paul,
206 Minn. 542, 289 N.W. 785 (1939) ; Gutzwiller v. Amer
ican Tobacco Co., 97 Vt. 281, 122 A. 586; In re Dauber, 30 A.
(2d) 214, 216, 151 Pa. Super. 293; Nolan v. State, 44 N.Y.S.
(2d) 328, 331. In view of the opinion of the attorney gen
eral, XXVIII Op. Atty. Gen. 249, above cited, and the rule
of the personnel board, coupled with the fact that succes
sive legislatures have not seen fit to alter the effect of either
and have changed the law as stated in XXX Op. Atty. Gen.
466, these decisions of the courts of other states are not
controlling.
The amount of the pay roll originally certified represent

ing unused vacation leave of absence should have been
audited.

TEF
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Public Health—Water Pollution—Administrative Proce
dure—Review of Order—Under sees. 144.56 and 144.565,

Stats. 1947, there is no time limit for seeking review of a
special order issued jointly by the state board of health and
the committee on water pollution.
Such review must be sought before applying for judicial

review under ch. 227.

Ch. 603, Laws 1949, places a 60-day limit on petitions for
review under sec. 144.56 of a special order issued under sec.
144.565.

Rule 2 of committee on water pollution has no applica
tion to administrative review of special order which is made
subject to modification and which provides for further
hearing, and the same is true under ch. 603, Laws 1949.

August 16, 1949.

State Board of Health and

Committee on Water Pollution.

Attention: Dr. Carl N. Neupert

Reference is made to a joint order issued by the board
of health and the committee on water pollution under date
of June 27, 1949 pursuant to sec. 144.565, Stats., and relat
ing to pollution conditions in the lower Fox river and
Green Bay. The issuance of this order has given rise to
certain procedural questions which the state board of health
and committee on water pollution, as well as the industries

affected, would like to have answered, to the end that
proposed applications for modification of the order may be
made without loss of substantial rights or remedies either
under the 1947 statutes or ch. 603, Laws 1949, which
amends the water pollution laws in several respects.
The first question is as follows: Under the present law

(1947 statutes) is there any time limit for the filing of a
petition for review and modification of this order under the
provisions of sees. 144.56 and 144.565 or otherwise?

Sec. 144.565 reads:

"144.565 The state board of health, or the state health
officer acting for the state board of health under section
144.08 and the committee on water pollution, or its execu
tive officer acting under section 144.52 (2), may act jointly
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as to all matters under chapter 144 which in any way come
within the jurisdiction of eithei- or both of said agencies.
Any joint order made pursuant hereto shall be subject to
joint review by said agencies in the manner provided by
section 144.56 and by the circuit court for Dane county in
the manner provided in chapter 227. Any joint order here
tofore issued by said agencies is hereby validated unless
the same has been vacated or set aside on review or unless
a proceeding to review the same is now pending."

With reference to review of an order issued under sec.

144.565, sec. 144.56 of the 1947 statutes provided:

"144.56 Any owner or other person in interest may secure
a review of the necessity for and reasonableness of any
general or special order of the committee on water pollu
tion in the following manner:
"(1) They shall first file with the committee a verified

petition setting forth specifically the modification or change
desired in such order. Upon receipt of such a petition the
committee shall order a public hearing thereon and make
such further investigations as it shall deem advisable. Not
more than thirty days after the filing of the petition the
committee shall affirm, repeal or change the order in ques
tion.

"(2) The determination of the committee shall be sub
ject to review in the manner provided in chapter 227.
" (3) In lieu of the remedy provided in subsection (2) any

owner may agree in writing to submit the matter to the
arbitration of three reputable and experienced sanitary
engineers, one chosen by the owner, one by the committee
on water pollution and the third by the other two. The deci
sion of such arbitrators shall be rendered in writing within
thirty days after their selection, unless the time be extended
by agreement, but no decision shall be binding unless agreed
to by all of the arbitrators. All expenses of arbitration shall
be paid by the owner applying therefor."

There is no time limit provided by either of these sec
tions for seeking an administrative review by the joint
agency of such a joint order, and there are no other stat
utes which would be controlling. It would, of course, be
necessary for a party seeking review under sec. 144.56 of
the 1947 statutes to file his petition prior to the time pro
vided in the order for complying therewith, in order to
avoid being subject to the penalties prescribed by sec.
144.57 for failure to obey the order. Even then he could
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not avoid such penalties unless the joint agency granted a
stay of its order.

The second question reads: Under the present law (1947
statutes) is such a petition to the joint committee and action
by it disposing of same essential before there is a right of
aggrieved party to proceed in circuit court under chapter
227?

This question is answered in the affirmative. Both sees.
144.56 and 144.565 contemplate a petition for review before
the administrative agency as a condition precedent to judi
cial review under ch. 227.

Also sec. 227.15 provides:

"227.15 Administrative decisions, which directly affect
the legal rights, duties or privileges of any person, whether
affinnative or negative in form, except the decisions of the
department of taxation, the commissioner of banks and the
commissioner of savings and loan associations, shall be
subject to judicial review as provided in this chapter; hut
if specific statutory provisions require a petition for rehear
ing as a condition precedent, review shall he afforded only
after such petition is filed and determined."

Where a specified method of review is prescribed, such
as that provided by sec. 144.56, creating a new right or
conferring a new power, the method so prescribed is exclu
sive and if review is sought that method must be pursued.
State ex rel. Martin v. Juneau, 238 Wis. 564.

The third question reads: Under the present law may
the aggrieved party start circuit court proceedings to
review the determination of the joint committee on such
application at any time within 30 days after the service of

the order making such determination on the proper parties
to be served?

Once the joint agency has made its determination on an
application for review under sees. 144.56 and 144.565 to

modify or change an order of the joint agency, such deter
mination becomes reviewable under ch. 227 as previously
indicated.

Sec. 227.16 (1) so far as material here reads:

"227.16 (1) Except as otherwise specifically provided by
law, any person aggrieved by a decision specified in section
227.15 and directly affected thereby shall be entitled to
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judicial review thereof as provided in this chapter. Pro
ceedings for review shall be instituted by serving a peti
tion therefor personally or by registered mail upon the
agency or one of its members or upon its secretary or clerk,
and by filing such petition in the office of the clerk of the
circuit court for Dane county (unless a different place of
review is expressly provided by law), all within 30 days
after the service of the decision of the agency upon all
parties as provided in section 227.14 or in cases where a
rehearing is requested within 30 days after service of the
order finally disposing of the application for such rehear
ing, or within 30 days after the final disposition by opera
tion of law of any such application for rehearing. * * *"

This establishes a 30-day limitation for seeking judicial
review under ch. 227.

The fourth question reads: Under the present law does
rule 2 of the rules of the committee on water pollution and

of the board of health on pleading and procedure to any
extent impair or affect the right of any interested party to
a review by the joint action of said committee and state
board of health in accordance with the provisions of sec
tions 144.56 and 144.565 and has there been a waiver of

any such right in respect to said order where the committee

has not actually claimed or accepted any such waiver but
has in entering the order assumed and relied upon the belief
that the right to such review would exist notwithstanding
the hearing prior to the making of such order?

Rule 2 referred to in the question reads:

"2. Special orders are reviewable under these rules when
they shall have been entered without a preliminary,full,fair,
public hearing after reasonable notice in accordance with
Rules 2.3 through 2.8. When a special order shall have been
preceded by such a preliminary hearing, any person ag
grieved by such order shall be deemed to [have] waived,
and the joint agency shall be deemed to have consented to
such waiver, of any right to further review of such order
by said ioint agency." (Wisconsin Administrative Orders,
1948 Edition, page 481.)

Perhaps a word of explanation is in order at the outset
on what is meant by a "special" order.

Sec. 144.565 authorizes joint orders by the state board
of health and committee on water pollution as to all matters
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under ch. 144 which in any way come within the juris
diction of either or both of said agencies. General and spe
cial orders of the committee on water pollution as covered
by sec. 144.53 (4) and (5) of the 1947 statutes authorized

the committee:

"(4) To issue general orders, and adopt rules and regula
tions applicable throughout the state for the installation,
use and operation of practicable and- available systems,
methods and means for controlling the pollution of the sur
face waters of the state through industrial wastes, refuse
and other wastes. Such general orders, rules and regula
tions shall be issued only after an opportunity to be heard
thereon shall have been afforded to interested parties and
shall take effect as directed therein, which shall be not less
than thirty days after publication in the official state paper.

"(5) To issue special orders directing particular owners
to secure such operating results toward the control of pol
lution of the surface waters as the committee may pre
scribe, within a specified time. If such results are not
secured in the specified time, the committee may direct the
owner to use or adopt desi^ated systems, devices and
methods for handling industrial wastes, refuse and other
wastes within a specified time."

It is also to be noted that this classification is adhered

to in rule 1 (b) and (c) of the rules of the water pollution
committee as follows:

"(b) Special orders, as used in these rules, are orders of
the joint agency which are not general in application.
"(c) General orders, as used in these rules, are orders

of the joint agency which are general in application, and
which constitute 'rules' as defined in section 227.01 (2)."

It will be observed that under sec. 144.53 (4) orders of
general application can be made only after notice and hear
ing but that special orders relating to owners of particular

industries may be made under sec. 144.58 (5) without
notice or hearing although a public hearing is provided for
on a petition for review under sec. 144.56.
Sometimes special orders are issued without notice or

hearing and again, as in the order here under discussion,
notice and public hearing pi-eceded the issuance of the
order.
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Rule 2 would normally be applicable in such a proceeding
but it so happens that in the order here the joint agency
specifically provided that it was to be subject to such mod
ification as may be necessary from time to time, and as to
the particular industries who plan to make application for
review, provision was made that the hearing be held open
for the introduction of further evidence and jurisdiction be
retained for the purpose of modifying or extending the com
pletion date of making pollution control installations upon
proper showing by the industry either through submission
of plans or otherwise.

Thus it was contemplated in making this order that no
interested party should be foreclosed from seeking a review
under sees. 144.56 and 144.565 or from presenting evidence
in support of such petition for review, and the joint agency
in view of the record must be deemed to have waived the
application of rule 2 to these proceedings.
The fifth question is as follows: If and when Bill 439, S.

as amended becomes effective, what effect would such en
actment have on the points raised in questions 1 to 4 above?

1. By Bill No. 439, S. (now ch. 603, Laws 1949), sec.
144.56 (1) is amended to provide that a petition for review
must be filed within 60 days of the issuance of the order
sought to be reviewed. However, as to orders outstanding
at the time of the enactment of ch. 603, sec. 144.53 (5) as
amended provides;

* * Any presently outstanding orders of the com
mittee with reference to submission of plans are hereby
validated unless the same be vacated or set aside or mod
ified in proceedings for review commenced not later than
60 days after the effective date (1949) of this amendment."

2. Provisions for judicial review under ch. 227 as pro
vided in sees. 144.56 (2) and 144.565 remain unchanged by
ch. 603, Laws 1949.

3. The application of the 30-day limitation for seeking
judicial review under sec. 227.16 (1) of the final determina
tion of the joint agency remains unchanged.

4. There is nothing in ch. 603 which would call for an

application of rule 2 other than in the way which has al
ready been directed, and the provisions of the order relat-
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ing to modifications thereof and for holding the hearing
open for the purpose of modifying completion dates upon

proper showing is in no way affected by ch. 603.
WHR

Cosmetic Art—Beauty Parlors—Massage—Ch. 159,
Stats., does not prohibit the sale of general merchandise in
a beauty parlor, but such parlor may be closed under sec.
159.03 (3) if an insanitary condition results, and the state
board of health has rule-making power with respect thereto
in sec. 159.03 (1).

Licensed cosmetologist may not give body massages un
less licensed under sec. 147.185.

Ch. 159 does not prohibit the giving of steam baths or
body massages in beauty parlors.

August 16, 1949.

DR. Carl N. Neufert,

State Board of Health.

You state that recently an increasing number of beauty
parlors licensed by the state board of health have been
installing and operating various types of retail businesses.
This has given rise to a number of questions upon which
my official opinion is requested. The questions are as fol
lows :

1. According to chapter 159 of the Wisconsin statutes,
may a retail business for the sale of articles unrelated to
cosmetic art, such as cameras and camera supplies including
a photo finishing service, ready-to-wear clothing, millinery
and other accessories for women such as jewehy, lingerie,
hosiery, etc., infant wear, household goods and appliances,
items as sold in so-called "gift shops," etc., be carried on in
the premises licensed as a beauty parlor either in the beauty
parlor proper or in connecting rooms?

2. Is the same ownership of the beauty parlor business
and the retail business a determining factor as to whether
or not this is permissible?
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3. Would it be illegal to operate such a business on a
small scale if it were only being conducted in the reception
room or at the reception desk of the beauty parlor?

4. May body massage be given by licensed masseurs in
beauty parlors? If so, must the persons giving the steam
baths be licensed cosmetologists?

5. May steam baths, which service does not include a
body massage, be given in beauty parlors? If so, must the
persons giving the steam baths be licensed cosmetologists?
6. Cosmetic art is defined to include "the use of electric

ity for stimulating." May the beauty parlors have persons
other than licensed cosmetologists operate or be in charge
of these electrical stimulating machines?

1. Sec. 159.01 (3) provides:

"(3) 'Beauty parlor' embraces and includes any estab
lishment or place of business wherein cosmetic art is prac
ticed."

Sec. 159.09 (3) provides in part:

"(3) No pait of any premises shall be licensed unless
properly equipped for use as a beauty parlor and main
tained in a sanitary condition and unless there is a sub
stantial dust and odor-proof partition or wall extending
from the floor to the ceiling, separating the beauty parlor
from the remainder of said premises. No beauty parlor
shall be used as a living, dining or sleeping room. Access
to such beauty parlor shall be by means of a separate en
trance. Interior doors leading to the beauty parlor from
adjacent rooms shall be securely locked and closed and
made unusable.* * *"

See. 159.03 (1) provides:

"(1) The board shall enforce the provisions of this chap
ter and shall prescribe and enforce rules and regulations
governing beauty parlors, and schools teaching cosmetic
ai-t and for the examining and licensing of managers, oper
ators and manicurists and the registration of apprentices
and students, and shall make and enforce rules governing
sanitary and hygienic conditions surrounding the practice
of cosmetic art and the conduct and operation of beauty
parlors and schools of cosmetic art,"
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Also sec. 159.03 (3) provides in part that if a beauty
parlor is found to be insanitary the board may imme
diately order the local health officer to close the same.

None of the foregoing provisions or any other provision
in ch. 159 prohibits the sale of merchandise in beauty par

lors. While sec. 159.09 (3) requires the beauty parlor to
be separated from the remainder of the premises by a sub
stantial partition, and inferentially prohibits beauty par
lor operations as a mere incident to other business carried
on in the same portion of the premises, it does not provide
that no merchandise may be sold in the beauty parlor
portion of the premises. The only direct limitation on the
use of the beauty parlor is that it may not be used as a
living, dining or sleeping room.

There are obviously certain types of retail businesses
which would render the beauty parlor insanitary so as to
make applicable the prohibition of sec. 159.03 (3), but on
the other hand there are many articles which might be
sold that would in no way affect the sanitary aspects of
the premises.

In the absence of appropriate rules validly adopted by
your board, I conclude that ch. 159 does not prohibit the
sale of general merchandise by a beauty parlor operator
either in the shop proper or in connecting rooms. I call
attention to your rule-making power under sec. 159.03 (1).

2. The answer to your second question is more or less

indicated in the answer to the first. The law makes no

distinction in regard to ownership.
3. Again the answer has already been suggested. The

present law makes no distinction, but the distinction may be
one of sufficient importance to call for careful considera
tion in the event the state board of health concludes that

it should adopt some rule on the subject.
4. In answering your fourth question attention is called

to XXIX Op. Atty. Gen. 440, wherein it was concluded that
a licensed beauty parlor operator using an electrical device
allegedly designed for the purpose of stimulating muscles
and claimed to be effective in the reducing of excess flesh
is not required to have a massage license under sec. 147.185,
since sec. 159.01 (1) is controlling. However, if it is pro
posed to practice massage or hydrotherapy in the sense that
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those terms are used in sec. 147.185, a license under that
section would be required. One licensed under sec. 147.185
would not have to be a licensed cosmetologist unless he or
she performed services of a character requiring a license
under ch. 159. The statutes do not prohibit masseurs from
carrying on their activities in licensed beauty parlors.
Whether the circumstances are such as to require a board
rule on the subject is a matter upon which no opinion is
expressed.

5. The answer to the fifth question has already been sug
gested. The statutes do not prohibit the giving of steam
baths in beauty parlors and the person giving the same is
not required to be a licensed cosmetologist unless other
services of the character requiring licenses under ch. 159
are performed.

6. The answer to the last question is "No." See XXIX
Op. Atty. Gen. 440.
WHR

Criminal Law—Gambling Devices—Device known as
"Hollycrane" appears to be a gambling device and slot
machine within the meaning of sees. 3-4 8.07, 348.09, and
176.90, Stats.

August 16, 1949.
Forest W. Rodd,

District Attorney,

Rhinelander, Wisconsin.

You have requested an opinion with reference to the
legality of a coin-operated device known as "Hollycrane,"
described as follows:

"We are advised that the "HOLLYCRANE" consists of
a wooden cabinet 48 inches by 32 inches by 24 inches, which
is enclosed on two sides and the top with crystal-clear glass,
which provides perfect vision without distortion. The cabi
net contains a portable playing field 30 inches long by 20
inches wide, the floor of which is dressed with colored sea
shells, upon which are laid small metal animals and other
merchandise such as pens, cigarette lighters, and souvenirs.
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The playing field is illuminated by fluorescent lights, giving
the player a perfect view of the field and all operating fea
tures of the machine, and which, in the operation of the
machine, permits the player to use his own judgment of
depth perception by the operation of two electric controls,
one each for forward and cross motion. The skill with which
these electric control levers are manipulated regulates and
controls the operation of the crane. The levers ai'e provided
at the front of the machine, one lever enables the player to
move the crane in a forward motion along the length of the
playing field from one end to the other or to any desired
position on said playing field. The other lever enables the
player to move the crane to the right across the playing
field entirely from one side to the other or to any desired
location on the playing field. By means of these levers, the
crane operation is controlled in the same manner as is the
crane in a foundry or mill controlled by its operator. In
other words, the operator of the "HOLLYCRANE" can con
trol its forward and sideward movement for all purposes
as does the operator of a large industrial crane.
"Upon reaching the desired location either forward or

sideward or both, the crane automatically lowers to the
playing field, upon which are laid the metal animals, and
the crane then, depending on the skill and accuracy of the
player, picks up one of the metal animals or other mer
chandise. The crane then automatically raises and returns
to the starting position. When the crane has returned to
the starting position, it automatically deposits the article
picked up in a chute and gives the article to the player."

Section 348.07 (1), Stats., prohibits the setting up, keep
ing, managing or using "any table, wheel or other construc
tion or any cards, dice or other device, scheme, contrivance
or thing of any name or description adapted, suitable,
devised or designed, or which can or shall be used for
gambling purposes" and inducing, enticing, or permitting
any person to gamble, bet or play for gain by means thereof.

Section 348.09 prohibits knowingly suffering or permit
ting any such device to be set up, kept, managed or used.

Section 348.07 (2), created by ch. 417, Laws 1947, pro
hibits the sale or possession with intent to sell of "any
roulette wheel, slot machine, punch board, numbers jar or
other machine, construction or device of whatsoever kind
or nature constituting a gambling device per se."

Section 176.90 provides for revocation of tavern licenses,

and for a remedy by injunction, for knowingly suffering or
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permitting "any slot machine, roulette wheel, other similar
mechanical gambling device, or number jar or other device
designed for like form of gambling, to be set up, kept,
managed or used."

The machine in question is a "slot machine," which is
defined in Webster's New International Dictionary as "a
machine, the operation of which is started by dropping a
coin into a slot."

The slot machines mentioned in sees. 348.07 (2) and
176.90, above quoted, must be such as are used for gam
bling, not those which are used only for amusement or for
the vending of merchandise without any offer or giving of
prizes. 135 A.L.R. 141. Gambling requires the three ele
ments of consideration, prize and chance. The only ques
tion involved here is whether the Hollycrane machine is a
game of chance, since the elements of consideration and
prize are both present. "Chance" is defined by Webster as
"something that befalls as a result of unknown or uncon-
sidered force."

The essential question concerning the Hollycrane, or any
similar device is whether it is so arranged and so operates
that chance is an important element in its operation. While
I am not in a position to determine factual questions, I have
inspected photographs of the device, submitted by you. It
seems entirely likely that the operation of these machines
would be unprofitable if a player's skill were not subject to
being thwarted by chance. It also appears from the photo
graphs that it is possible and probable that the following
facts would be true and would be determined to be true by
the trier of the facts in any judicial proceeding:
The "claw" which may pick up articles from the playing

field consists of three curved hooks or prongs and is con
siderably larger than most of the articles on the field. Pick
ing up small curved objects with such a device may be com
pared to picking a marble out of a pile while wearing a
boxing glove. The claw dangles loosely from a cord or
cable. It has no fixed position for the photographs show it
in different positions. A chance contact with an object will
cause it to swing and turn, thus diverting it from the object
sought to be recovered by the player. The objects are so
placed on the field as to provide a substantial opportunity
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for the claw to be so diverted. The control which the player
has over the crane is limited to moving it into a desired
position over the playing field, and the operation may in
volve skill up to that point. But it is not possible for a
player to measure with any degree of accuracy the forces
which will control the operation of the claw beyond that
point and the player's skill is subject to being thwarted by
chance when the claw is lowered to the playing field.

In addition it is certain that the machine is not founded

upon the application of skills widely developed by humanity
in its daily living and recreation, such as throwing or roll
ing balls, throwing darts and the like.

It is my opinion that the device (subject only to the
qualifications mentioned with respect to the determination
of questions of fact) is a game of chance and a gambling
device per se within the meaning of the statutes cited
herein.

TEF

REB

WAP

Public Assistance—Old-Age Assistance—A certificate
filed under sec. 49.26 (4) is constructive notice of the lien
for old-age assistance covering payments to the beneficiary
after, as well as before, conveyance of his realty.

August 17, 1949.
John G. Bartholomew,

District Attorney,
Durand, Wisconsin.

You state that a recipient of old-age assistance was the
owner of certain real estate which he conveyed during the
period when he was receiving assistance, v/hich conveyance
was without consent of or notice to the county welfare
department. You state that a certificate of lien was duly
filed, pursuant to sec. 49.26 (4), at the time assistance was
granted. You ask whether the aid granted after the con
veyance is a lien against the property, or whether the lien
is limited to the amount of assistance granted prior to the
transfer.
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Sec. 49.26 (4) provides that:

"All old-age assistance paid to any beneficiary * * * con
stitutes a lien * * * and remains a lien until satisfied.

The certificate to be filed pursuant to that section is con
structive notice of such lien to all prospective purchasers.
The amount of the lien cannot be specified in the certificate
because it is contemplated that the certificate will be filed
prior to the payments which it is to secure. The amount of
the lien increases with each payment. The certificate is
notice of the existence of the lien and that the amount will

increase, in accordance with the ternis of the statute, with
every payment made.

The fact that the lien was inchoate at the time of the

filing of the certificate, which constitutes constructive notice
of its existence, does not prevent the transferee of prop
erty from being chargeable with knowledge of the full
extent of the lien as later perfected in accordance with the
statute. See 53 C. J. S. 859, 860; U. S. v. State of Alabama,
61 S. Ct. 1011, 313 U. S. 274, 85 L. ed. 1827; and People of
the State of New York v. Maclay, et at., 53 S. Ct. 323, 288
U. S. 290, 77 L. ed. 754.
BL

Schools and School Districts—Referendum Petition—A
petition for referendum under sec. 40.303 (14) (a). Stats.,
as created in ch. 501, Laws 1949, is premature if filed before
the reorganized district has operated one school year under
the aid system provided by the 1949 legislature.

August 17, 1949.
John Quinn,

District Attorney,
Whitehall, Wisconsin.

You have asked whether a certain petition for referen
dum filed pursuant to sec. 40.303 (14) of the statutes, as
created by ch. 501, Laws 1949, is properly filed so as to
invoke a referendum in accordance with that section. You
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indicate that the county school committee entered an order
reorganizing certain high school districts into a new dis
trict, effective June 30, 1948. You state that the officers of

the new district were in office on March 15, 1949, so as to
make sec. 40.303 (14) (b) inapplicable; and that the peti
tion was filed on August 1, 1949.
The question is whether the petition is filed within the

time specified in sec. 40.303 (14) (a), that is, "within 30

days after such reorganized district has been operating one
school year under the state aid system provided by the 1949
legislature."

The reorganized district has not operated for one school
year under the 1949 plan for state aid. The question is
whether the phrase above quoted limits the time for filing
to the 30-day period immediately following the termination
of the first school year after the 1949 aid plan becomes

effective, or whether the quoted provision merely desig
nates the last date when such a petition may be filed.
If the first construction is adopted, the petition you refer

to is premature and would not be sufficient to invoke a
referendum; but if the latter construction were adopted,
the petition would be adequate because the date designated
as the end of the period has not yet arrived.

When the term "within" is used in a statute it is some

times construed to mean "not later than," thus designating
only the latter limit of the period of time. It may, however,
be used as equivalent to the term "during" so as to desig
nate both the beginning and the end of a period. In State
V. Risjord, 198 N. W. 273, 274, 183 Wis. 553, the latter

meaning was adopted. In that case a statute provided.that
a demand for change of venue might be had "within" 20
days after service of the complaint. A demand was made
before the complaint was served, and the court held it to be
premature. It said:

" 'Within' has been construed to mean 'during.' * * *
And it has also been construed to mean 'not later than.'
* * * The word as ordinarily understood means 'inside
of or 'within the limits of,' and is opposed to 'without.'
"The matter, however, cannot be settled satisfactorily

upon mere definition. As was said by the Supreme Court of
Alabama, consideration must be given to the object and pur
pose of the statute and the end to be attained. * * *"
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The court went on to point out that where the right in
volved is purely a statutory one, compliance with the statute
is necessary. I believe, on the basis of the tests set out in
the foregoing case, that the legislature intended in sec.
40.303 (14) (a) to require that the petition for referendum
be filed within the 30-day period following the end of the
first school year in which the 1949 state aid system is fol
lowed, and not that the petition could be filed at any time
within the 13 months or so before that date.
The legislature has made several different classifications

for purposes of regulating referenda on reorganizations.
With respect to future reorganizations, it has made one set
of provisions in sec. 40.303 (8). With respect to past orders
of reorganization which had been completed but had not
been in actual operation, the legislature made separate pro
visions under sec. 40.303 (14) (b). With respect to reor
ganizations which had been fully effectuated, it provided a
different standard, with the apparent idea that in such cases
a referendum should not be had until an adequate trial
period under the new aid plan had been given. In order to
insure that there should be an adequate trial, the legislature
provided that a petition should not be filed until one whole
school year of operation had elapsed.

Since the right to referendum in the case is purely statu
tory, it cannot be invoked except upon substantial com
pliance with the statutory requirements. This rule was fol
lowed with respect to a petition for a recall election in State
ex ret. Baxter v. Beckley, (1927) 192 Wis. 367, 370, in which
the court followed reasoning which I believe is applicable to
your question:

"While, as appellant stresses, * * * the legislative pur
pose is declared to be that the provisions of the election laws
shall be construed so as to give effect to the will of the elec
tors if that can be ascertained from the proceedings not
withstanding informality or failure to comply with some of
its provisions, yet we are dealing here with a special elec
tion matter in which the rights of one theretofore duly elected
to public office as well as the rights of the general public
are concerned. Nor are we at liberty to disregard positive
language of the statute as to what shall appear on the face
of such a petition before the machinery to provide for a
special recall election shall be set in motion."
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You have also asked how the sufficiency of a petition,
filed under sec. 40.303 (14) (a), can be determined when it
is required to be signed by a certain percentage of "electors
residing within all of the territory outside the city or vil
lage limits of any city or village involved in the proposed
reorganized district," and when the boundaries of the newly
created district do not follow former school district or
present township lines.
You state that you know of no determination or census

heretofore made whereby the actual total of resident electors
can be computed.

Determination of the adequacy of the petition is, in the
first instance, an administrative duty; and if there is any
doubt of the correctness of the conclusions, a justiciable
question arises. If the sufficiency of the petition becomes an
issue in litigation, the number of electors residing in the
area would have to be determined as a question of fact.
In Menasha Wooden PFare Co. v. Winter, 159 Wis. 437,

445, the court considered the question of how population
of a village is to be determined. It was said that where the
statute required the determination of that fact but pro
vided no methods, and where the fact was put in issue, any
evidence competent to establish the existence or non-exist
ence of the fact is admissible. The federal census was con

sidered to be competent but not conclusive evidence of the
fact.

In Grimm v. Bayfield County, 174 Wis. 43, the court said
at page 47:

"* * * The statute does not provide the manner in which
the population of the town shall be determined, and it was
pointed out in Menasha W. W. Co. v. Winter, 159 Wis. 437,
150 N.W. 526, that it is a fact to be proved as any other
fact. * *

There are other instances than the one involved in your
question where the statutes require a petition by a percent
age of all the electors of a territory as a condition precedent
to governmental action.

Section 62.07 provides an annexation procedure. It may

be commenced by a petition "signed by a majority of the
^lectors in such adjacent territory" and by certain tax-
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payers. The sufficiency of the number of signers, if contested,
is judicially determined. DeBauche v. Green Bay, 227 Wis.
148.

Sections 176.21, 176.22, 176.23 and 176.24 deal with

remonstrances. Certain petitions and consents covering
certain districts are required to bear the signatures of a

"majority of the electors." While sec. 176.23 provides for
the determination of the total number of electors from the

registration where registration is required, a correct
enumeration must be made where registration is not re

quired. XXVII Op. Atty. Gen. 492.
If the factual question is to be determined judicially it

will be decided, of course, on the basis of the rules of evi

dence and burden of proof appropriate to the particular
action.

The initial responsibility of determining the sufficiency
of the petitions under sec. 40.303 (14), however, is upon
administrative officials. The statutes have not provided for
them the same restrictions of evidence as govern a court
of law. The decision of the administrative official would, I
assume, be entitled to the presumptions of regularity and

validity ordinarily accorded to official action, at least if a
sufficient investigation has been made so that the action
could not be said to be arbitraiy or capricious. State ex rel.
Willis V. Prince, 45 Wis. 610; Rattlesnake D. Dist. v. Kosh-
konong Mud Creek D. Dist., 150 Wis. 223, 136 N. W. 631;
Berg v. Industrial Comm., 236 Wis. 172, 294 N. W. 506;
Martin v. Smith, 239 Wis. 314, 1 N. W. (2d) 163. Perhaps
such records as general and school censuses, tax lists, votes
cast in previous elections, and the like, might be considered
as a basis for estimates of electoral population where ap
proximate percentages or ratios can be ascertained from
known statistics. Generally speaking, I believe county offi
cials should make their initial determination as to the ade

quacy of the number of signatures on a petition filed under
sec. 40.303 (14), by making such investigation as their
facilities permit and exercising their best judgment on the
basis of the facts revealed. If the decision is attacked, then
the question will be determined judicially for the guidance
of all parties involved.
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You have also asked, in case of a referendum involving
a joint district having a territory in each of two counties,
whether the clerk of the county having the largest assessed
valuation has authority to post election notices in the other
county involved.

Sec, 40.303 (8) (e) provides that "When a reorganized
district includes territory in more than one county, the
county clerk of the county having the largest assessed val
uation within the reorganized district shall be responsible
for conducting the referendum election * *

While it is true, as stated in 43 Am. Jur. 70, that "unless
authorized by the Constitution or a statute, an officer has
no authority to perform official duties outside of the * * *
county * * * for which he was elected or appointed," the
situation here falls within the italicized qualifying phrase.
The statutoiy authorization contained in sec. 40.303 (8) (e)
is adequate to enable the clerk to function outside the bound
aries of his own county to the extent that it may be neces
sary to carry out the functions of conducting a referendum.
See XXXVII Op. Atty. Gen. 377, where a different conclu
sion depended upon a lack of such statutory authorization.
BL

Counties—Conveyances—The county board has general

power to include restrictions on the use of premises in con
veyances of county lands acquired by tax deed.

August 18, 1949.
Edmund H. Drager,

District Attorney,
Eagle River, Wisconsin.

You state that on March 9,1949 the county board of Vilas
county adopted the following resolution:

"WHEREAS Vilas County has numerous parcels of land
acquired by tax deed which it is offerung for sale to the
general public, and
"WHEREAS much of said land is desirable hunting

grounds and is contiguous to lakes and streams, and
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"WHEREAS Vilas County caters to hunters and fisher
men and outdoor people who demand greater freedom in
th9 out of doors for hunting and fishing;

"WHEREFORE BE IT RESOLVED by the County Board
of Vilas County, Wisconsin that all lands offered for sale
by Vilas County shall contain reservations by Vilas County
reserving to the general public the right to hunt on all lands
hereafter sold, and reserve the right to the public to enter
on all lands bordering on lakes or streams for the purpose
of fishing;

"BE IT FURTHER RESOLVED by the County Board of
Vilas County, Wisconsin that all lands sold by Vilas County
shall contain a timber restriction clause providing that no
timber shall be cut thereon for a period of ten years."

You inquire whether the county board under the presently

existing statutes has the authority to adopt such resolution

and place restrictions upon the use of premises in its deeds

of conveyance.

This problem was considered in XXVH Op. Atty. Gen.
467 (1938) and the conclusion was therein reached that the
county at that time did have authority to convey county
lands acquired by tax deed, subject to similar restrictions.

Principal reliance was placed upon the fact that, under sec.
75.36, Stats., the county acquiring lands by tax deed acquires
an absolute estate in fee simple in the lands, and under the

provisions of sec. 59.07 (2) the county board is specifically
authorized to make such conveyances of county lands "as in
their discretion are in the interests of the public welfare."

Since the time that opinion was rendered, by the provi
sions of ch. 5, Laws 1941, sec. 59.67, Stats., which provides for
the general power of the county clerk to execute deeds of
conveyance of county lands, was amended by adding the
following provision:

"The county board may in such ordinance or resolution
prescribe that in the terms of such conveyance of any such
lands with standing timber situated thereon, the grantee,
his heirs or assigns, shall be restricted and limited from
cutting or removing any hard or soft wood tree less than
6 inches in diameter at the stump 2 feet above the ground
and such provisions shall be covenants running with the
land."
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The question then remains whether the adoption of this
single provision works an implied repeal of the previously
existing authority of the county board to convey county
lands subject to restrictions upon their use. Had the various
statutes relating to the powers of the county board all been
adopted at the same time, including sec. 59.67 in its pres
ently existing form, that section, construed in the light of
the rule expressio unius est exclutiio alterius, would imply
that the restrictions therein provided for were exclusive
and that no other restrictions could be included. However,

since at the time the amendment to sec. 59.67 was added by

ch. 5, Laws 1941, the county board had full power to place
restrictions in its deeds, to apply the rule of expressio unius
now would result in an implied repeal of the previously
existing powers of the county. Repeals by implication are
not favored. Pabst Corporation v. City of Milwaukee, 190
Wis. 349, 45 ALR 1164; Lenfesty v. Eau Claire, 245 Wis,
220, 227; Karnes v. Johnson, 246 Wis. 92. The most that can
be said for the amendment created by ch. 5, Laws 1941, is
that it confirms the authority of the county board to create
one specific type of restriction. Had the legislature intended
that the general authority vested in the board under sec.
59.07(2) should be limited, it would have been easy for the
legislature to include such an express limitation. In the ab
sence of such an express limitation, I am of the opinion
that the previously existing powers of the county continue
unchanged.
RGT
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Taxation—Collection of Taxes—Time—Computation—
When the last date for payment of taxes or a portion thereof
without interest or penalty falls on Sunday, taxpayer may
not pay such taxes on the following secular day and claim
exemption from the extra charges.

August 19, 1949.
Leo p. Lownik,

District Attorney,

Richland Center, Wisconsin.

You ask: Where the last day for the payment of the
second installment of real estate taxes falls on a Sunday,
can the taxpayer pay such taxes on the next secular day
without the imposition of interest?
Under the provisions of sec. 74.03(2) (b). Stats., the

second installment of real estate taxes due for the previous
year may be paid without interest on or before July 31.

Under sec. 74.03(6), if said second installment is not paid
by July 31, it is subject to interest charges at the rate of

eight-tenths of one per cent per month from the preceding
January 1.
You state that since July 31, 1949 fell on a Sunday, taxes

could not be paid on that day, and several taxpayers who
paid on August 1 have protested the payment of interest

charges. The question you raise resolves itself into an in
quiry whether sec. 331.23(2) is applicable under the fore
going circumstances. That section provides:

"The time within which an act is to be done or proceed
ing had or taken, as prescribed by the rules of procedure,
shall be computed by excluding the first day and including
the last; if the last day be Sunday or a legal holiday the
party shall have the next secular day in which to do the act
or take such proceeding."

This question was specifically passed upon by our supreme
court in the case of Estate of Brnst, (1947) 252 Wis. 528,
wherein the court ruled that sec. 331.23(2) was a rule of
procedure and not a rule of substantive law and was not
effective to extend the time in which a discount for payment
of taxes might be earned. In my opinion, there is no distinc-
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tion between the discount for the payment of inheritance
taxes involved in that case and the interest charges which
are forgiven if real estate taxes are paid on or before July
31. Accordingly, those persons who did not pay their taxes
until August 1 must pay the interest charges in accordance
with the provisions of sec. 74.03(6).
ROT

Schools and School Distticts—State Aid—Statutes—Con
struction—Sec. 40.34 (11), Stats., as created by ch. 500,
Laws 1949, is not to be construed retroactively so as to
render ineligible for state aid school districts which legally
charged part of their transportation costs to parents under
the 1947 statutes; but aid to such districts may not cover
any portion of the cost paid by parents.

August 19, 1949.

G. E. WATSON,

State Superintendent,
Department of Public Instruction.

You have asked for an interpretation of the following
provision of sec. 40.34 (11) of the statutes, created by ch.
500, Laws 1949, as it affects school districts which charged
to parents some portion of the cost of transporting pupils
prior to the effective date of ch. 500, Laws 1949:

««* ♦ ♦ No state aid of any kind shall be provided to any
district which charges any part of the cost of the trans
portation furnished under the provisions of this section
against the pupils transported, their parents or guardians,
nor shall state aid of any kind be provided to any district
which fails to transport all of the pupils * whose trans
portation is required under the provision of this section."

Prior to the enactment of ch. 500, Laws 1949, it was
optional with districts whether they should furnish trans
portation in any case, and if they did furnish it, there was
no legislative restriction against charging a part of the
cost to parents. Indeed, there was affirmative authorization
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in sec. 40.344 (8) for allocation of the cost by agi'eement
with parents or guardians in the case of transportation of
high school students.

Under the statutes as they existed prior to enactment of
ch. 500, Laws 1949, it was provided that all districts fur
nishing such aid were entitled to state aid on account of
such aid, but not to exceed "one-half of the approved net
cost of transportation." (Sec. 40.34 (la), Stats. 1947.)
Under these statutes a school district furnishing trans
portation and charging part of the cost to parents was
entitled to state aid, although the portion paid by parents
was deducted in figuring the amount on which the aid was
to be computed.

Ch. 500, Laws 1949, inaugurated a new system whereby
the furnishing of transportation for pupils became manda
tory under certain conditions; and the above quoted provi
sion indicates the legislative policy that it should be wholly
at the public expense. Under the new law, state aid is not

limited to one-half the net cost of transportation as formerly
but rather to the "actual cost of transportation" if that be
less than the statutory rate.

Your question is whether the adoption of the quoted
provision precludes districts from receiving state aid if
they charged any portion of the cost of transportation to

parents in the school year 1948-49, although that school year
had expired before chapter 500 became effective, and if so,
whether they can make themselves eligible for state aid by
refunding the payments received.

I am of the opinion that districts which do not charge any
portion of the transportation cost to parents and guardians
after the effective date of ch. 500, Laws 1949, may be eligible
for aid thereunder even though they did make such charges
in the school year 1948-49, but that the aid may not exceed

the portion of the cost borne by the district.

For districts to charge part of the cost of transportation
to parents was not contrary to legislative policy prior to
the effective date of ch. 500, Laws 1949, and districts which
made such charge were eligible for state aid. Under the
state aid plan provided by ch. 500, Laws 1949, no aid shall
be provided for a district "which charges any part of the
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cost" to the parent. The restrictive phrase is in the present
tense and, under the usual rule of construction that leg
islative enactments are addressed to the future, the re
striction would not apply to acts completed prior to the
effective date of the law. As stated in Lanz-Oiven & Co. v.
Garage Equipment Mfg. Co., 151 Wis. 555, 560, 139 N. W.
393:

"♦ * * The presumption obtains, except as to some mere
remedial statutes, that, unless the contrary clearly appears,
enactments have only a prospective effect. ♦

To interpret the restriction in ch. 500, Laws 1949, as
making districts ineligible for aid thereafter because of past
operations which were wholly in accord with legislative poli
cies at the time, would be to give it a retroactive effect which
I do not believe the legislature intended. There is probably
little question that the legislature could accomplish that
result if it wished, because governmental subdivisions have
no rights other than those bestowed by the legislature, but
such an intent should not be imputed to the law-making
body on the basis of inference if it is avoidable.

The only part of the statute out of which could be drawn
an inference which would warrant a retroactive construc
tion of the provision in question is sec. 40.34 (5), which
remains unchanged by ch. 500, Laws 1949. Under that sub
section, computation of aid under either the old or the new
plan is based upon records of the operations for the previous
school year. For the first application of ch. 500, Laws 1949,
aid is necessarily paid on the basis of operations conducted
under the old statutes, whether by districts charging a por
tion of the cost of transportation to parents or otherwise.
The fact that aid is paid on the basis of past operations,
however, does not necessitate the retroactive application of
new provisions which are primarily directed toward im
posing a standard for future operation.

As an illustration, the present law obligates a district to
furnish transportation for all children residing over two
miles from a school, and provides that "No state aid * * =•=
shall be provided to any district which fails to transport
all of the pupils * * * whose transportation is required
under the provision of this section." If the one restriction be



Opinions of the Attorney General 393

construed to render a district ineligible on the basis of past
operations, it would seem only consistent to construe the
other in the same manner; but to so construe the last quoted

restriction would probably result in depriving all districts
of aid for the first year of operation under ch. 500, Laws

1949, because prior to its effective date districts were not
even authorized to furnish transportation to pupils residing

less than ,21/2 miles from a school. Certainly the appropria
tion made shows that the legislature intended no such result.

I think, therefore, that the restrictive effect of the pro
vision first quoted is intended to apply to operations begin
ning with the effective date of ch. 500, Laws 1949.

The phrase "Transportation aid to any district shall not

exceed the actual cost of transportation" (sec. 40.34 (11)),
is, however, an absolute restriction upon payment of aid
which must necessarily be applied on the basis of the previ

ous year's operations. The limitation was intended to pre
vent a district from receiving aid beyond the cost actually
borne out of its funds. If it has reduced the cost to itself

by charging a portion to parents, it cannot collect for the
portion which was thus removed from its cost.
I do not believe that the legislature intended state aid

to reimburse parents for portions of the transportation cost
which they previously agreed to pay, which would, in effect,
be the result if districts were to reimburse parents and then
claim aid for the whole cost. If the legislature had intended
such a complicated administrative and bookkeeping process,
I think it would have made specific provisions. As a general
rule, public funds may be paid out only upon a clear author
ization of the proper legislative body. I find nothing in the
statutes which would warrant refund of voluntary payments
by parents which were legally accepted by the district.
BL
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Schools and School Districts—Tuition—Sec. 40.47 (5)
(a) as amended by eh. 525, Laws 1949, governs tuition

claims for the 1948-49 school year.

August 22, 1949.
G. E. Watson, State Superintendent,

Department of Public Instruction.

You have asked whether the method of computing tuition
provided in sec. 40.47 (5) (a) of the statutes, as re-enacted
and amended by ch. 525, Laws 1949, applies to tuition
charges for the school year 1948-1949.

Throughout the school year 1948-1949 there was in effect
a different provision for computing tuition claims, which
was embodied in sec. 40.47 (5) (a) as amended by ch. 573,
Laws 1947. Ch. 578 expired by its own terms on June 30,
1949. Ch. 525, Laws 1949, did not go into effect until July
29, 1949. (Bill 147, S., which later became ch. 525, was
adopted by the senate on June 27, by the assembly on July
6, signed by the governor on July 26, and published on
July 28.)

Ch. 573, Laws 1947, had expired when ch. 525, Laws 1949,
was enacted. So far as ch. 573, Laws 1947, affected sec.
40.47 (5) (a), it merely amended the previously existing
statute by changing some of its terms; so that the expira
tion of ch. 573 would seem automatically to have the effect

of reinstating the statute as it existed prior to its adoption.
The question of what provisions were effective in the inter
im between June 30 and July 29 might be important if the
legislature had merely re-enacted sec. 40.47 (5) (a), because
it would be necessary to determine whether the re-enactment
had the effect of reinstating the provisions as amended by
ch. 573, Laws 1947, or the provisions which existed prior
to enactment of that law. Ch. 525, however, not only "re-
enacted" sec. 40.47 (5) (a) but amended it and set out the
provision in full so that there can be no question what pro
visions the legislature desired to adopt.

I am of the opinion that the provisions of sec. 40.47 (5)
(a) as amended by ch. 525, Laws 1949, apply to tuition for
the school year 1948-1949, upon authority of Mineral Point
V. Davis, 253 Wis. 270, and State ex rel. Prahlow v. Milwau-
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kee, 251 Wis. 521. The Prahlotv case held that the statutory
changes effected by eh. 573, Laws 1947, relating to computa
tion and collection of tuition, applied to tuition for the school
year which had elapsed before the new law became effective.
That decision was based in part upon the express inclusion
in one section of the law of the phrase, "beginning within
the year 1947." The Mineral Point case, however, involved
ch. 371, Laws 1945, which contained no such terminology.
The court there held that the statute which amended sec.

40.47 (5), and became effective June 28,1945, governed the
computation of tuition for the school year 1944-45.
BL

Public Welfare Department—Public Lands—Annexation
—The department of public welfare has statutory power to
consent to the annexation of the grounds of the Wisconsin
school for boys by the city of Waukesha.

Allan W. Bayley, Director,

Departynent of Public Welfare.

August 22, 1949.

You state that the city of Waukesha desires to include
within the city limits of the city of Waukesha all of the
property of the Wisconsin school for boys presently located
adjacent thereto.

You inquire whether your department has lawful and
effective authority to consent to the annexation of this

property by the city of Waukesha.
Section 24.40 (2), Stats., created by ch. 150, Laws 1949,

reads as follows:

"Every such board, commission, department and agency
may petition or join in a petition for and on behalf of the
state as the owner of such property to annex or detach the
same or any part or parts thereof to or from an adjoining
municipality."

Subsection (1) of the same section defines the boards,
commissions and departments referred to as any having
"real estate belonging to the state under its control,"
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Since the Wisconsin school for boys at Waukesha is under
the control of your department by virtue of sec. 46.03 (1),
Stats., your department has clear statutory authority to
consent to the annexation of these premises by the city of
Waukesha.

RGT

Counties—National Forest Income—Statutes—Consti-uc-

tion—Ch. 158, Laws 1949, which changes the manner of
distributing national forest income from a county to town
basis is prospective in operation only, and will apply only
to funds received by the state of Wisconsin and the various

counties after its effective date.

August 22, 1949.
Allan M. Stranz,

District Attorney,
Crandon, Wisconsin.

You inquire whether ch. 158, Laws 1949, published May
25, 1949, which repealed and recreated sec. 59.07 (22),
Stats., and changed the manner of distributing national
forest income from a county to a town basis, applies to funds
in the hands of the county treasurer on its effective date
or only to funds to be received thereafter.

The section of the statutes in question now reads as fol
lows :

"The treasurer of each county receiving national forest
income shall make distribution thereof to the towns in the
county wherein national forest lands are situated, each
town to receive such proportion thereof as the area of na
tional forest lands therein bears to the area of such lands
in the entire county. Fifty per cent of the amount received
by it shall be expended by the town exclusively for the bene
fit of roads therein and the remaining 50 per cent thereof
shall be allotted by the town treasurer, in such equitable
manner as the town board shall determine, to school dis
tricts in the town for school purposes."

Prior to the amendment of 1949, sec. 59.07 (22), Stats.,
provided generally that the national forest income for each



Opinions of the Attorney General 397

county should be paid to the county, 75 per cent to be used
for school aid, and 25 per cent for highway purposes.
The national forest income is paid by the secretary of

the treasury to the states in which national forests are
located under the provisions of 16 USCA, §500, which
provides that such funds "be expended as the State legisla
ture may prescribe for the benefit of the public schools and
public roads of the county or counties in which such national
forest is situated." This statute has been interpreted by
the United States supreme court as an absolute grant of the
funds to the state concerned with the power residing in
congress and congress alone to inquire whether the funds
are applied in full accordance with the statute. King County
V. Seattle School District, (1923) 263 U.S. 361. Pursuant
to sec. 16 USCA, §500, on March 16, 1949 the state of Wis
consin received some $53,000 of national forest income. Of
this amount you state that during March $16,000 was paid
to Forest county as its share of that income for the Nicolet
national forest.

You state that as of the date of the amendment of sec.
59.07 (22) the county treasurer had "paid over" some
$4,000 "to the highway department" and "the balance has
been retained by the county."

It is not clear whether you mean that the $4,000 has been
allotted for highway purposes and thereafter has been
entirely expended, or whether it has simply been segregated
on the county books and all or a portion thereof is still in
the hands of the county treasurer. In my opinion, however,
it is immaterial whether the funds have been expended or
not, since the principle of law stated below will apply even
if all the funds are still in the hands of the county treasurer.
You ask whether the new law applies to the distribution

of whatever funds remain in the hands of the county treas
urer on its effective date, or only to funds to be received by
the county after the effective date of the amending act.

There is nothing on the face of the statute to indicate
whether the legislature intended the new statute to apply
to funds presently in the hands of the counties. Under such
circumstances, the general rule is well established that stat
utes operate prospectively, not retrospectively, and will not
be given a retroactive effect unless the intent of the legisla-
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ture that they shall have that effect clearly appears. Bell v.
Bay field County, 206 Wis. 297; In re Estate of Pelishek, 216
Wis. 176; In re Dancy Drainage District, 199 Wis. 85; Toion

of Waheno v. State Conservation Commission, 220 Wis. 502.
Accordingly, in the absence of anything indicating a con

trary intent, the funds received by the state of Wisconsin
on March 16, 1949 and turned over to the county in March,
1949, should be distributed both by the state and county

under the terms of the statute then in force. The amend

ment of sec. 59.07 (22) created by ch. 158, Laws 1949, will
apply to national forest income for the fiscal year ending
June 30, 1949, which will probably be I'eceived by the state
of Wisconsin by March, 1950.
RGT

Appropriations and Expenditures—Department of Taxa
tion—Taxation—Distribution of Income Tax—Appropria
tions supplementary to sec. 20.09 (4), Stats., made by sees.
20.07 (16) (a), 20.74 (1) and chs. 5 and 21, Laws 1949,
are to be included in the sums which are set aside before

the normal income tax is distributed to municipalities pur
suant to sec. 71.14 (2).

Director of budget and accounts is expressly authorized
by statute to direct and superintend collection of moneys
belonging to the state which have been paid out without
authority of law.

August 23, 1949.
Department op Budget and Accounts.

You inquire whethei' the appropriation made by sec. 20.09
(4) for which the general fund is reimbursed from the

proceeds of the normal income tax pursuant to sec. 71.14
(2) should include supplements thereto arising out of sees.
20.07 (16) (a), 20.74 (1) or the various deficiency appro
priations such as ch. 5, Laws 1949, and ch. 21, Laws 1949.
Your present question is complementary to your question

answered by my formal opinion of July 29, 1949* in which

* page 333 of this volume.
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1 stated that the appropriation under old statute sec. 20.05
(6), providing for the costs of collection of the liquor tax,
should be supplemented by adding thereto increases due to
the cost of living bonus provided by sec. 20.07 (16) (a),
increases in administrative expense paid by the emergency
board under sec. 20.74 (1), and special deficiency appropria
tions created by session laws.
The factual situation now presented is indistinguishable

in law from that considered in the prior opinion, and the
answer is the same. Sec. 71.14 (2), like the corresponding
statute previously considered, sec. 20.07 (5), shows a clear
intent that the costs of collection should be deducted prior
to allotting the proceeds of the normal income tax to the
state and the municipalities. While those costs are princi
pally specified in sec. 20.09 (4), provision is made for the

contingencies of an increase in the cost of living, or for
unforeseeable administrative expense, and when such in
creases occur, the statutes in question only operate to sup
plement or augment the principal appropriation under 20.09
(4) which must be set aside and reimbursed to the general
fund.

You also state that during the past several years sec.
20.09 (4) has not been treated as so supplemented, and as

a result the municipalities have received a distribution in
excess of that lawfully provided by statute. You now ask
whether the state or your department may proceed to
recover this overpayment by correction of the current ac

counts or in some other manner. There is presently in effect
no statute of limitations which would be effective against
the state to bar its lawful claims arising within the past 10
years. Under the provisions of sec. 15.15 (4) you are
expressly authorized to "direct and superintend thq, collec
tion of all moneys due the state." Since there is no provision
of the statutes which evidences a legislative intent that
amounts improperly allotted in previous years are not to be
readjusted, in my opinion under the provisions of sec. 15.15
(4) you have the power and authority to proceed to read
just these accounts by adjustment of current payments.
RGT
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Highways and Bridges—Bnow and Ice Control—State
highway commission policy of limiting snow and ice control
measures to predetermined hills, turns, important highway
intersections, railroad crossing approaches and other pre
determined locations that are usually and constantly dan
gerous, regardless of alignment or gradient, is in substan
tial compliance with sec. 84.07 (1), Stats., as amended by
ch. 70, Laws 1949.

August 26, 1949.

William P. Ward, Secretaiij,

State Highivay Commission.

You have asked for my opinion as to the state highway
commission's responsibility for removal of snow and ice on
state trunk highways under sec. 84.07 (1) Stats., as
amended by ch. 70, Laws 1949, and particularly whether the
following policy adopted by the commission constitutes suf
ficient compliance with the statute:

"1. When the pavement on a section of highway is cov
ered generally with ice or snow, ice removal and control
on such section will be limited to predetermined hills, turns,
important highway intersections, railroad crossing ap
proaches, and other predeteiTnined locations that are usually
and consistently dangerous.
"2. When the pavement on a section of highway is gen

erally clear of snow or ice, scattered patches of ice or short
sections of ice-covered pavement deemed to be particularly
hazardous or dangerous to traffic shall be 'sanded' or the
ice removed therefrom, regardless of alignment or gra
dient."

Prior to the amendment sec. 84.07 (1), Stats., read as
follows:

"84.07 (1) The state trunk highway system shall be main
tained by the state at state expense. The commission shall
prescribe regulations and specifications for such mainte
nance. The commission may arrange with any county high
way committee to have all or certain parts of the work of
maintaining the state trunk highways within its county
performed by the county. Maintenance of state trunk high
ways includes the operations, activities and continuing pro
cesses for their repair, preservation, restoration and rein-
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forcement, the removal and control of snow and ice, and all
measures deemed necessary to provide adequate traffic serv
ice. It also includes the care and protection of trees and
other roadside vegetation and suitable planting to prevent
soil erosion or to beautify highways pursuant to section
80.01 (3)."

As amended by ch. 70, Laws 1949, this section now reads:

"84.07 (1) The state trunk highway system shall be
maintained by the state at state expense. The commission
shall prescribe regulations and specifications for such main
tenance. The commission may arrange with any county high
way committee to have all or certain parts of the work of
maintaining the state trunk highway within its county per
formed by the county. Maintenance of state trunk highways
includes the operations, activities and continuing processes
for their repair, preservation, restoration and reinforce
ment, the removal and control of snow and the removal,
treatment and sanding of ice, and all measures deemed
necessary to provide adequate traffic service. It also includes
the care and protection of trees and other roadside vegeta
tion and suitable planting to prevent soil erosion or to
beautify highways pursuant to section 80.01 (3)."

It might be mentioned in passing that Bill No. 89, S. of
the 1949 legislature among other things would also have
amended sec. 84.07 (1) in part to read:

* * Maintenance of state trunk highways includes the

operations, activities and continuing processes of their
repair, preservation, restoration and reinforcement, the
removal and control of snow and the removal or adequate
sanding of ice, and all measures deemed necessary to provide
adequate traffic service. * * *"

This bill failed to pass but Bill No. 121, A. became ch.
70, Laws 1949, and amended sec. 84.07 (1) as above
indicated.

The question presented under ch. 70 is whether "the
removal and control of snow and ice" and "the removal,
treatment and sanding of ice" constitute different things or
whether they mean substantially the same thing.

Ordinarily in construing statutes it is considered that a
change in language is deemed to change the law. But al
though a presumption of change in legal rights is probably
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reasonable in that an amendment is more frequently used
to add or take a provision from a law than to interpret it,
the fact of amendment by itself does not indicate whether
the change is of substance or form—whether a right is
added to or taken from the original act, or whether a pro
vision in the original act is merely being interpreted, that
is, made more detailed and specific. Volume 1, Sutherland,
Statutory Construction {3d ed.) §1930.

The words "the removal and control of snow and ice"

are substantially as broad as "the removal and control of

snow and the removal, treatment and sanding of ice," since
the word "control" should be sufficiently comprehensive to
cover any steps that might be deemed necessary to guard
against ice hazards.

Accordingly, it would appear that the change is one of

emphasis rather than one of substance and that the legisla

ture intended to stress the matter of handling the ice hazard
in its over-all directive to the commission without taking
away from the commission the power to "prescribe regula
tions and specifications for such maintenance" which power
remains the same under the amendment as it was pre
viously.

What is and what is not adequate maintenance is within
reason a matter resting within the sound discretion of the
commission, and obviously if every inch of the state trunk

highway system is to be sanded every time there is an ice
or sleet storm, the appropriations made for highway main
tenance would be so depleted that insufficient funds would
remain for other highway maintenance of an equally im
portant character. The entire matter must be viewed rea
listically and the above expressed policy of the commission
of concentrating ice control measures on hills, turns, im
portant highway intersections, railroad crossing approaches

and other consistently dangerous locations regardless of
alignment or gradient would appear to result in substantial
compliance with sec. 84.07 (1) as amended by ch. 70, Laws
1949, particularly in the absence of any greatly increased
appropriation for removal, treatment and sanding of ice.
An analysis of available highway maintenance funds

bears out the foregoing conclusion. For the fiscal year end
ing June 30,1949, $15,007,351.93 became available for main-
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tenance, snow and ice removal and other traffic services and
improvement of the state trunk highway system. This was
budgeted as follows:

General and special maintenance $8,800,000.00
Snow and ice removal and control 2,350,000.00
Highway marking 450,000.00
Construction state trunk highway system 3,407,351.93

Total $15,007,351.93

The amounts required for general and special mainte
nance and highway marking as well as for snow and ice
removal and control have been increasing in recent years,
because of increased costs, additional mileage added to the
state trunk highway system, and an accelerated rate of sur
face failures which has been exceeding the program of re
construction.

The balance available for construction is needed in match

ing federal aid and to supplement other available funds for

construction projects deemed necessary, and where federal
or other funds are not available. Funds for that purpose

were accumulated during and immediately following the
war, but such accumulated balance has now been used and
it will be necessary to curtail the construction program to
stay within the funds becoming available currently for such

purpose. The cash balance for that purpose a year ago, on
June 30, 1948, was $7,486,000, of which $667,000 had not
been actually allotted to projects. As of June 30, 1949 the
cash balance for that purpose was $6,823,000, all of which,
plus an additional $550,000 of anticipated future income,
has been allotted to projects under contract or in various
stages of preparation. During July an additional $522,000
of the 1949-50 revenues have been anticipated and allotted

to projects under contract. Hence all funds becoming avail
able are required for the purpose for which authorized and
for which they have been used in the past, and any increase
in any one of such purposes necessitates a curtailment of
the others.

The situation as to the availability of funds for the pres
ent requirements is also revealed by a comparison of the

present with the last pre-war fiscal year. During the inter-
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vening period the legislature has increased the mileage of
state trunk highways by 10 per cent, and maintenance and
construction costs have increased about 80 per cent; but

the funds available for state trunk maintenance, snow and
ice control, and construction have increased only 8 to 15
per cent.

The legislature no doubt is aware of this situation and
accordingly we are unable to read into ch. 70, Laws 1949,
any legislative intent to "rob Peter so as to pay Paul" in
the over-all allocation of highway funds for maintenance
purposes, and the commission's announced policy of con
centrating snow and ice removal procedures at the more
dangerous locations appears to be the only feasible way of
complying with sec. 84.07 (1) as amended.
WHR

State—Navigable Waters—Conservation Commission—
The navigable waters within the state, the lands underlying
the lakes, and the fisheries in the waters are property of
the state of Wisconsin.

State conservation commission has the power and duty
under existing statutes to take necessary action for the
protection of the fisheries and the lakes.
Dumping ashes and clinkers on the bed of a navigable

lake and interfering with the fisheries therein is in viola
tion of the property rights of the state of Wisconsin.

If such ashes and clinkers are in fact deleterious to fish
life, then dumping such refuse in navigable waters is a
violation of sec. 29.29 (3), Stats.

August 26, 1949.

Ernest Swift,

Conservation Department.

You state that various steamships cruising through fish
ing grounds in Lake Michigan, Lake Superior and Green
Bay, within the boundaries of the state of Wisconsin, are
in the habit of dumping their ashes or clinkers in these
grounds and thereby causing interference in the operations
of the duly licensed commercial fishermen of the state of
Wisconsin.
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You ask the following questions:

1. Are such acts a violation of any of the sovereign or
property rights of the state of Wisconsin which the con
servation commission is charged with protecting?

2. Are such acts a violation of any of the existing stat

utes of the state of Wisconsin?

3. Can the state of Wisconsin by statute or commission
order regulate where and how ashes and clinkers may be

dumped or disposed of?
It is now well settled that the state is the owner of the

lands underlying its lakes, Milivaukee v. State, 193 Wis.
423, Illinois Steel Company v. Bilot, 109 Wis. 418; of the
navigable waters themselves, Poi-t of Seattle v. Oregon &
W. R. R. Co., 255 U. S. 56, 63, In re Dancy Drainage Dis
trict, 129 Wis. 129,140, In re Cratvford County L. &D. Dist,
382 Wis. 404, 409, Diana Shooting Club v. Busting, 156 Wis.
257; and of the fisheries therein with full power to regulate
and control, McCready v. Virginia, 94 U. S. 391, Manchester
V. Massachiisetts, 139 U. S. 240, XXXVI Op. Atty. Gen.
270. Accordingly, it would appear that the deposit of ashes
or clinkers without authority on the state-owned lake beds
and in the fishing grounds is a trespass on the property of
the state of Wisconsin. Accordingly, it would appear that
the state legislature has complete authority to take any
necessary action to protect the property rights of the state
of Wisconsin. The question then remains whether the power
or duty of taking such action has, under the existing stat
utes, been delegated to the conservation commission.
Under the provisions of sec. 23.09 (1) which outlines the

purposes of the conservation act, we find that among the
purposes of such act is to provide a system for the protec
tion of fish, lakes and streams. Under the provisions of sec.
23.09 (7), the conservation commission is authorized to
make such rules and regulations as it may deem neces-
sai*y to carry out the provisions and purposes of the con-
seiwation act. This delegation of power to the conservation
commission has been held valid. State v. Sorenson, 218 Wis.

295 (1935). This case held that the statutory declaration of
purpose in sec. 23.09, Stats., of the protection, development
and use of fish and game was a sufficient standard to govern
the exercise of the powers conferred upon the commission,
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and that, therefore, the delegation was valid. See also Olson
V. State Conservation Commission, 235 Wis. 478, sustaining
the authority of the commission to regulate hunting and
fishing in interstate boundary and outlying waters.

Applying the rule of these cases to the present situation,
it would appear, first, that your commission is charged with
taking necessary action to protect the lakes and the fisheries
therein, and that any rule or regulation promulgated by

the commission which is reasonably necessary to protect the
lakes or the fisheries therein is unquestionably valid. Ac
cordingly, your first and third questions are answered
"Yes,"

The only specific statute which is presently on the books,
in addition to the general statutes already discussed, is sec.

29.29 (3), Stats., which as amended by ch. 603, Laws 1949,
provides:

"No person shall cast, deposit, or throw overboard from
any boat, vessel or other craft into any waters within the
jurisdiction of the state, or deposit or leave upon the ice
thereof until it melts, any fish offal; or throw or deposit, or
pennit to be thrown or deposited, into any waters within
the jurisdiction of the state any lime, tanbark, ship ballast,
stone, sand, slabs, decayed wood, sawdust, sawmill refuse,
planing mill shavings, or any acids or chemicals or waste or
refuse arising from the manufacture of any article of com
merce, or any other substance deleterious to fish life other
than authorized drainage and sewage from municipalities
and industrial or other wastes discharged from mines, or
commercial, or industrial, or ore processing plants, or oper
ations, through treatment and disposal facilities installed
and operated in accordance with plans submitted to and
approved by the committee on water pollution under chap
ter 144, or in compliance with orders of that committee. Any
such order shall be subject to modification by subsequent
orders."

Upon examination of that statute, it does not appear that

ashes and clinkers arising from the operation of a steam
ship on the navigable waters are included within the specific
items therein enumerated. While such ashes or clinkers are

unquestionably waste or refuse, the terms waste or refuse
are qualified by the phrase "arising from the manufacture
'if any article of commerce," and propelling a steamship is
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not manufacturing. If it can be shown as a fact that such

ashes or clinkers were in fact deleterious to fish life, then
there would be a violation under the terms of the statute.

If such fact cannot be shown, and it is developed only that
such ashes and clinkers foul the nets of fishermen and ren

der the taking of fish difficult or impossible, it would not
appear that this particular statute is violated.
RGT

Landlord and Tenant—Rent Control—Counties—County
Clerk—Records relating to rent control under sec. 234.26

(10), Stats., may not be kept except at county seat. A county
is not authorized to contract with another county to keep
such records and perform duties of the county clerk in
respect to them.

August 26, 1949.
Nathan E. Wiesb,

DistHct Attorney,
Clintonville, Wisconsin.

It appears that except for the three wards of the city of
New London which are in Waupaca county no part of Wau-
paca county was under federal rent control on August 4,

1949, which was the day before sec. 234.26, Wis. Stats. 1949
(the Wisconsin rent control law as created by chs. 597 and
598, Laws 1949), took effect. Under subsec. (10) of said

sec. 234.26 the county clerk of each county which has terri
tory that was in a federal defense-rental area August 4,
1949 is charged with the duty of taking into custody, storing
and furnishing access to the records of the federal housing
expediter relating to the maximum rent of the properties
in the county that were in such defense-rental area.
As the city of New London is about 20 miles from the

city of Waupaca you ask if it would be permissible to set
up a separate office in the city of New London for such
records and delegate the duties and powers of the county
clerk to some person employed by the county clerk to oper-
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ate such record office there, rather than have the records in
the city of Waupaca. Sec. 59.14 (1), Stats., provides:

"(1) Every sheriff, clerk of the circuit court, register
of deeds, county treasurer, register of probate and county
clerk shall keep his office at the county seat in the offices
provided by the county or by special provision of law; or
if there be none such, then at such place as the county board
directs. The county board may also require any elective or
appointive county official to keep his office at the county
seat in an office to be provided by the county. * * *"

This subsection was involved in Linden v. Bahcock,
(1942) 241 Wis. 209, 5 N.W. (2d) 759, and the court there
said:

"♦ * * The part of the section referring to sheriff, clerk
of the circuit court, etc., is related to the offices of those offi
cials and fixes them at the county seat. * * *

"There would be no meaning to ascribe to the words
written into sec. 59.14 (1), Stats., by ch. 86, Laws of 1929,
unless it was the intention of the legislature that officers
other than the sheriff, the clerk of the circuit court, the
register of deeds, county treasurer, register of probate, and
county clerk were from time to time to be permitted to have
their offices at such places as met with the approval of the
county board."

As no other provision is found in the statutes that
authorizes the maintenance of the office of county clerk at
any place other than at the county seat as set forth in sec.
59.14 (1), you are advised that your question must be an
swered in the negative.

You then ask whether it would be permissible for Wau
paca county to enter into an agreement with Outagamie
county to perform the functions of the county clerk of
Waupaca county by having such records located and handled
at the city of Appleton (which is as comparably near to
New London as Waupaca), along with the records pertain
ing to property in Outagamie county, for which service
Waupaca county would pay Outagamie county.

Sec. 66.30, Stats., provides:

"Any city, village, town, county or school district may,
by action of the governing body thereof, enter into an agree
ment with any other such governmental unit for the joint
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or co-operative exercise of any power or duty required or
authorized by statute, and as part of such agreement may
provide a plan for prorating any expenditures involved."

This provision has never been construed but it is my
opinion that it was not intended to cover this type of situa
tion and permit counties by agreement to transfer the
statutory functions and duties of a county officer such as the
county clerk of one county to another county and have
them performed by the county clerk of the latter. The pro
visions of sec. 234.26 (10), Stats. 1949, impose the duty of

custody of and furnishing access to these records upon the
county clerk of the county where the property to which they
relate is located. For them to be kept elsewhere would be
in direct conflict with the requirements of the statutes.
The additional relatively inexpensive and simplified means

provided in said subsec. (10) for the use of these records
in eviction cases is expressly limited to the courts of the

county where the property is located. Were the records
relating to housing accommodations in Waupaca county kept
in custody by the county clerk of Outagamie county it would
mean that every time such a subpoena is served on the
county clerk of Waupaca county he would have to get the
records from Appleton before he could certify and trans
mit them to the court and then send them back there after

they were returned to him. Furthermore, anyone looking at
the statutory provision would expect to find the records
in the city of Waupaca as the county seat and would have
no reason to look for them elsewhere. Such situations are

not what is contemplated by the provisions in subsec. (10).
HHP
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Landlord and Tenant—Rent Control—The amount to be

used in computation of the 15 per cent increase permitted

under sec. 234.26 (3) (a) 1, Wis. Stats. 1949, is the maxi

mum rent chargeable under the 1947 or 1948 federal rent

control law immediately before the entering into of a lease
pursuant to such federal laws.

August 26, 1949.
Oscar Rennebohm,

Governor.

An opinion is requested as to the amount of i*ent upon
which the 15 per cent increase permissible by sec. 234.26
(3) (a) 1 (the Wisconsin rent control law created by chs.
597 and 598, Laws 1949) is to be computed. This provision
covers the rent chargeable for a housing unit that received
an increase of not to exceed 15 per cent through a lease
voluntarily entered into between the landlord and the ten
ant under the 1947 or 1948 federal rent laws.

This provision establishes the maximum rent for such
type of unit at the higher of either (a) the amount of rent
stated in the lease entered into in 1947 or 1948 in accord

ance with the federal law, or (b) the maximum rent as
fixed by federal rent control for the unit that was applicable
to it on the day before the state rent control law took effect,
namely, on August 4, 1949. It then permits an increase
above such rent by using the following language:

"* * plus 15 per cent of the maximum amount of the
rent for such housing accommodation which would be legally
chargeable for such accommodation pursuant to said fed
eral Housing and Rent Control Act of 1947, as amended,
if no such lease had been entered into, which additional 15
per cent may be charged only (1) pursuant to a written
lease covering the accommodation providing therefor, en
tered into after the effective date of this section and expir
ing on or after December 31, 1950, or (2) after such a
written lease has been duly tendered or offered by the owner
to the tenant of such accommodation after the effective date
of this section and such tenant refuses or fails to enter
into such lease within 10 days after the same is offered or
tendered to him."
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You asked whether this language means:

"(a) That the increase shall be computed on the amount
of rent legally chargeable under the 1947 or 1948 federal
rent control act immediately before the owner and tenant
entered into a lease in accordance with and as provided
under the provisions of said acts, or

"(b) That the increase is to be computed on the amount
described under (a) plus the amount of any increase or
increases authorized by the federal rent control authorities
subsequent to the termination of the lease referred to in
(a) [such increases would not include the one which
resulted from entering into the lease referred to in (a)], or

" (c) That the increase is to be computed on the amount
fixed by the federal rent control authorities as the maximum
rent chargeable for the unit on August 4, 1949."

In my opinion it was not intended that this language
m.eans the permissible 15 per cent increase is to be figured
as in your (c); otherwise the same language would have
been employed that was used in subdivision 2 of the same
paragraph of the statute which covers units that received
no increase through a lease under the lease-increase provi
sions of the federal laws. In subdivision 2 the maximum

rent and the base to be used in computing the permissible
increase is:

"* * * the amount of maximum rent fixed by the federal
rent control authorities * * * for such accommodations in
elfect on the day previous to the day this section takes effect,
plus 15 per cent of said maximum rent so fixed and plus
an additional 15 per cent of said maximum rent so fixed,
*  it:

which last 15 per cent may be charged only through a lease
ari'angement the same as in the previously quoted portions
of subdivision 1. The use of different language in subdivi
sion 1 in setting out the base upon which to figure the per
missible increase clearly shows that the base is not the same
as that for computing the increase under subdivision 2.
There is nothing in the language of subdivision 1 of

sec. 234.26 (B) (a) explicitly stating that your (b) shall
be the way to compule the permissible increase. In view of
the history of the changes in the federal maximum rent ap-
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plicable to property which was under leases of this type,
application of your suggestion (b) could not produce a
result that is different from (c) and still fit into the lan
guage used in the statute.
Under the 1947 federal rent law a unit leased thereunder

was decontrolled after December 31, 1947. The 1948 federal
rent law, however, brought such units back under federal
rent control and by express provision established the maxi
mum rent chargeable for such units after the expiration or
cancellation of the lease at "not in excess of 15 per centum
over the maximum rent which in the absence of a lease

would be in effect with respect thereto." Any increases
authorized by the federal rent authorities after the termi

nation or expiration of such a lease would be in relation

to the amount so established by the 1948 federal law as the
maximum rent for the unit when the lease was no longer
operative. Where an increase applicable after the lease
ended was granted, the federal authorities necessarily did
so by fixing and establishing a new amount as the maximum
rent chargeable which would be above the otherwise applic
able maximum as specifically set out in the 1948 federal

law.

The only other possible interpretation and one which
bears a reasonable relationship to the legislative plan is
that in your (a). It therefore is my opinion that the increase
permitted for such class of units is computed on the amount

of the federal maximum rent chargeable immediately before
the entrance into the lease pursuant to the 1947 or 1948
federal rent control law.

HHP
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University—Student Athletic Activities Fund—Under

the method of operation described in the report of the de

partment of state audit, the proceeds of program sales,
program advertising and concessions at intercollegiate
athletic contests at the university are subject to the require
ments of sec. 20.41 (5) (c), Stats., and must be paid within
one week after receipt into the general fund.

August 30, 1949.

A. W. Peterson, Secretary,

The Regents of the University of Wisconsin.

The regents of the university of Wisconsin have asked
for an opinion on the legal status of the student athletic
activities fund.

The request evidently arises because of a portion of the
report of the department of state audit to the governor
concerning its audit of the university of Wisconsin depart
ment of intercollegiate athletics for the period July 1, 1947
to June 30, 1948. Portions of the report follow:

"♦ * * certain receipts from activities directly related
to operation of the department of intercollegiate athletics
were not reflected on records of the said department, uni
versity controller or State of Wisconsin. Instead, these
receipts were deposited in a separate bank account under the
name of 'Student Activities Board' and were to be used by
the Student Athletic Activities Board of Control of the
University of Wisconsin to further the interests of the
intercollegiate athletic program of the university. ♦ * *

"The above indicated procedure has apparently been fol
lowed for many years and was approved in 1932 by a special
faculty committee elected to study the subject of intercol
legiate athletics. However, it is our opinion that this pro
cedure is improper because it permits the expenditure of
state funds without the approval and accounting required
by statute.* * *

« *

"Receipts not accounted for to the state treasury and
placed under control of the Student Athletic Activities
Board are those from program sales, program advertising,
concession sales and admissions to the varsity-freshman
basketball game. It is pointed out that these particular re
ceipts are directly attributable to the fact that the univer
sity operates a department of intercollegiate athletics
* ♦ * "
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Section 20.41 (5) (c) originated in sec. 4, sub. 33, ch.
758, Laws 1913. In its present form, which does not differ
materially, it reads as follows:

"Athletic council. All moneys received by each and every
person for or on account of the athletic council or any
similar organization of the university shall be paid within
one week after receipt into the general fund, and are ap
propriated therefrom for the purposes of such athletic
council, or other similar organization of the university,
respectively, for carrying out its powers, duties and func
tions."

The fundamental question is whether the money which
arises out of the program sales, concession income, and the
like, is received for or on account of the "athletic council
or any similar organization of the university." (This specific
question is perhaps within the more general question of
whether the funds are received "for or in behalf of the
state" and would be required in any event to be "turned
into the state treasury" by sec. 14.68 (1), Stats.)

I am informed that the athletic council to which reference

was intended by the 1913 legislature, was created a few
years before that time. Sec. 6, ch. Ill of the Laws of the
Regents had committed the regulation of athletic sports
and collegiate games to the faculty and empowered them
to make rules. Sec. 1, ch. IV, Faculty Rules (1914 edition)
had created the athletic council. On April 27, 1932, the
regents established an athletic board to replace the athletic
council. Hence the athletic board is the organization
referred to in sec. 20.41 (5) (c).

I am further informed that the student athletic activities

board (the organization involved in your question) traces
its origin to 1899 when the proceeds of a circus were depos
ited in the interclass athletic fund (Wisconsin Athletic
Bulletin published for the athletic council on October 26,
1912, Volume II, No. 5). Records of the interclass fund go
back to 1908, and on October *31, 1914 it was mentioned at
a meeting of the executive committee of the regents. The
committee voted to appropriate $500 to the fund to be spent
under the direction of the business manager and to discon
tinue the circus for that year. It was apparently subjected
to little supervision until 1932.
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On March 21, 1932, the faculty voted that the interclass
fund be audited annually. The report of the special com
mittee of the faculty elected that year to study the subject
of intercollegiate athletics describes the interclass fund
board of control:

"The 'Interclass Fund Board of Control' is a free lance
organization connected with the department of physical
education. Its active members are three students elected
annually by the undergraduate body, and a secretary-treas
urer, who is a member of the athletic department. The Busi
ness Manager of Athletics and the Athletic Director are
advisory members.
"The fund derives its monies from the sale of football

programs, from advertising, concessions, student tag and
button sales, and from the admission charges to certain
intramural games such as boxing, wrestling, and interclass
basket ball.
"The funds are used for a great variety of purposes for

which the regular state funds are not applicable. Some of
these are not strictly related to departmental activities, but
are of interest to the general student body. Venetian night
is an example. Others are used in providing rewards for
non-varsity teams—such as trips of the freshman or B
teams to out of town games. Still others have been used to
promote state wide athletic programs, such as the Inter-
scholastic Field Games. Payment of hotel and service tips,
entertainment of visiting teams, and banquets for various
groups of athletes have regularly been financed from this
fund. Its major expenditures, however, have been in the
promotion of the intramural program, and to this each
succeeding year more of the fund has gone. In 1929-30,
$5,728 was contributed directly to this objective. This in
cluded the purchase of trophies, the payment of competent
referees, of caretakers for equipment, of clerical help in the
complicated organization required to carry on the intra
mural sports program, and in addition the construction and
conditioning of tennis courts, a running track, and playing
fields."

Subsequently the student athletic activities board was
established to succeed the interclass fund board of control

and the student activities board. The membership of the
present board consists of the president of the student
athletic board, the captain of the football team or a foot
ball representative and one member of the "W" Club, named

by the athletic director. In addition to these voting mem-
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bers, there is a secretary-treasurer, who is a staff member
appointed by the athletic director, and the athletic director,
as a permanent advisory member.
The stated purpose and sources of income of the student

athletic activities board are set forth in its constitution as

follows:

"ARTICLE II—Purpose

"Section 1. The purpose of this organization is to further
the interests of the Intercollegiate Athletic program of the
University of Wisconsin. It is felt that these interests can
be furthered by providing entertainment for home and
visiting teams and other Athletic Department guests, by
meeting ethical financial obligations that are incurred in the
interest of the Department, which may not properly be
charged to the Athletic Department under State Statutes,
to promote good will among the Press, Radio, etc., to operate
in these and in other ways in harmony with the Intercol
legiate Athletic Department and to cooperate with student
groups to the end that the prestige and athletic interests
of the University and the physical well-being of its students
are promoted."

"ARTICLE VII—Sources of Income

"Section 1. The sources of income for the Student Athletic
Activities Board will be many and may vary from time to
time. They will usually include sales of football programs
and of the advertising displayed therein; income from con
cessions and other sales of refi-eshments at various func
tions; tag day and the other button sales; parking priv
ileges; attendance receipts from various contests as sug
gested by the Athletic Director and exclusive of Intercol
legiate competition."

In the fiscal year ended August 31,1948, the total receipts
of the student athletic activities fund were $38,124, of which
$21,820 arose from program sales, $10,460 from concession
receipts, and $4,203 from program advertising, the balance
being from miscellaneous matters. Costs of producing the
revenue totalled $18,209, and $20,044 were spent on other
matters.

It is my opinion that the proceeds above referred to, at
least insofar as they arise from program sales, program
advertising and concession receipts, are derived from oper
ations carried on by the university and are state funds.
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The activity from which they are derived having been
committed to the supervision of the athletic board, such
funds are, in my opinion, subject to the requirements of
sec. 20.41 (5) (c), the same as the proceeds of admissions,
which are derived from the same university activity.

I have given consideration to two arguments tending to
an opposite conclusion, namely (1) that the funds are pri
vate funds because the voting strength of the student
athletic activities board is not controlled by the university
and (2) that because the lineage of the student athletic
board of control can be traced to the interclass athletic

fund that was in existence in 1913 and because the legisla
ture in 1913 mentioned the athletic council but not the

interclass athletic fund in the statute requiring funds to
be treated as state funds, money received now by the student
athletic activities board is not to be deemed state money.

These arguments are not, in my opinion, convincing because
of the following reasons:
(1) The funds are not private funds. It is true that two

members of the board are named otherwise than by officers
of the university or faculty members. The third voting
member is, however, named by the athletic director. The
athletic director is an advisory member and appoints a
university staff member as treasurer. It is the treasurer
who prepares the budget, and disburses the funds accord
ing to the budget after approval by the board. The planning
and production of the programs and the arrangements for
concessions are the responsibilities of a staff member of the
university; the actual sales work is performed by students
and others for compensation paid out of the proceeds, and
the supervision of such work is performed by anothei* uni
versity staff member.
The funds arise out of certain athletic events which are

carried out as a function of the university. It is obvious
from the figures above quoted that the concession and pro
gram rights at these athletic events have a substantial
value. The regents would be without power to give such
rights away, and the only basis on which the regents could
have permitted the selling of programs and operation of
concessions by the student athletic activities board must
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be that the board is acting for the university. It is in
conceivable that the program and concession rights would
have been granted to the board unless the proceeds were
to be used for university purposes. On the basis of the facts
])resented, 1 cannot reach the conclusion that these funds
are private funds.

(2) The failure of the 1913 lefjidature to mention f^pe-
cifically the InterelaHS athletic fund is not significant, it
appears from the facts submitted that neither the source

of money collected by the interclass fund in 1913 nor the

amount is comparable to the source or amount of revenue
of the student athletic activities board at the present time.

In 1910-11, total i-eceipts were $2,-177, of which $1,475
came from a circus and $755 from a spring festival. Total
expenses were $1,278. In 1911-12, total receipts were
$1,361 of which $602 arose from the spring festival and
$398 from homecoming. Total expenses were $2,292. In
1912-13 total receipts were $3,914, of which a festival
provided $1,579 and a circus $1,251. Total expenses were
$4,612. In 1913-14 total receipts were $1,080 of which a
festival produced $369 and football produced $284. Total
expenses were $1,490.

Very possibly all these activities were spontaneous stu
dent activities in character. In any event the fact that the
legislature of 1913 did not mention the interclass athletic
fund, which closed that year with a deficit of $196, is not
significant in deciding the character of the funds now
received by the student athletic activities board.
As stated above, it is my opinion that under the method of

operation described in the report of the department of state
audit the proceeds of program sales, program advertising
and concessions are subject to the requirements of sec.
20.41 (5) (c).

TEF
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Automobiles and Motor Vehicles—Siren as Alarm Signal

—Sec. 85.67 (2), Stats., prohibits use of siren as alarm

signal in automotive protective device.

August 30, 1949.

Charles O'Connell,
DistHct Attorney.

Darlington, Wisconsin.

You have requested my opinion concerning the legality
of automobile alarm system known as the "Theftfo." You

described this mechanism as follows:

"* * * The alarm is an electrically activated siren
mounted on the firewall of the vehicle, under the hood. Wires
from the siren lead to interlocking controls on the hood,
doors and trunk of the automobile. The alarm may be set
by means of a switch on the dashboard to protect the driver
against forced entry while he is in the automobile; or by a
key operated lock on the hood when the car is left unoc
cupied. When the alarm system is "on" the opening of any
of the doors, the hood or the trunk will set off the alarm.
On each vehicle so equipped there shall be placed in a
prominent place a sticker stating that the vehicle is pro
tected by this particular alarm and warns would-be thieves
not to tamper with the vehicle. The alarm is a pretty sub
stantial contrivance and will retail at about $80 installed.
The plan is to sell the alarm device to salesmen and others
who carry valuable merchandise in theii* automobiles or
trucks."

Sec. 85.67 reads in part as follows:

"(2) Horns and Warning Devices. Every motor ve
hicle, when operated upon a highway, shall be equipped
with a horn in good working order, capable of emitting
sound audible under normal conditions for a distance of not
less than 200 feet and it shall be unlawful, except as other-
wwe provided in this section, for any vehicle to be equipped
with, or for any person to use upon a vehicle, any siren or
compression spark plug whistle, or for any person at any
time to use a horn otherwise than as a reasonable warning
or to make any unnecessary or unreasonably loud or harsh
sound by means of a horn or other warning device. When
authorized by the common council of any city or the board
of any town or village, it shall be lawful for members of
volunteer or part volunteer fire departments to equip their
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privately owned motor vehicles with a siren or red warn
ing lights, provided such volunteer firemen shall only use
such siren or red warning lights while traveling to the scene
of a fire or during a public emergency.
"(3) Use of Sirens. An authorized emergency vehicle

shall be equipped with a siren."

Authorized emergency vehicles are defined by sec. 85.10
(14) as "vehicles of the fire department, fire patrol, police
vehicles, conservation wardens' vehicles, foresters' trucks,
such emergency vehicles of municipal, county or state de
partments or public service corporations and such ambu
lances as are so designated or authorized by local author
ities."

Sec. 85.20 provides that upon the approach of any emer
gency vehicle giving audible signal by siren, vehicles shall
stop immediately after moving as near as possible to the
right hand or curbing of the roadway until the authorized
emergency vehicle has passed. Sec. 85.20 (2) provides that
upon the approach of any emergency vehicle giving audible
signal by siren, streetcars shall immediately stop clear of
any intersection and remain in such position until the
vehicle shall have passed, unless otherwise directed by a
traffic officer.

In my opinion these statutes show the unmistakable in
tent of the legislature to reserve the particular sound caused
by a siren, as far as motor vehicles are concerned, for the
use of emergency vehicles. Sec. 85.67 (2) restricts not only
the use of a siren, but makes it unlawful to equip an un
authorized vehicle with such device. I do not see how the
plain words of this statute can be ignored or changed by
other construction since there appears to be no ambiguity,
indefiniteness, uncertainty or evidence of other intent on
the part of the legislature. See State v. Chicago & N. W. R.
Co., (1931) 205 Wis. 252, 254, and State ex rel. Karnes v.
Board of Regents, (1936) 222 Wis. 542, 552.
REB
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University—Funds of Student OrganizaHoTts—Insofar
as university campus organizations derive money from oper
ations carried on by their members and not out of operations
carried on by the university, their funds are not received
for or in behalf of the state. Auditing of their funds by a
university representative and use of university facilities as
a place in which to carry on their activities do not of them
selves render such funds state funds.

August 31, 1949.
A. W. Peterson,

Vice President of Business and Finance,
The University of Wisconsin.

The regents of the university of Wisconsin have asked
for an opinion as to the legal status of student activity
accounts with reference to whether or not such funds are
required to be deposited in the state treasury. In this con
nection you have furnished a copy of "Financial Reports of
Campus Student Organizations" containing the report of
the student financial adviser for the year ending June 30,
1948.

This audit report covers the financial operations of some
203 campus student organizations, special events and funds.
Some of these items are very small, e.g., a 1 cent cash bal
ance for the class of 1924. Other accounts are very active
and run into sizeable sums, e.g.. Men's Halls Store, Inc. with
annual receipts in excess of $150,000 and the Wisconsin
Union directorate with an annual income of over $77,000.
The finances for about 70 per cent of the organizations,
events and funds are handled through one checking account
known as The Student Organizations Account, although
some class and special funds are in a savings account in one
of the Madison banks. By use of vouchers and a fund ledger
an accurate up-to-date record of finance is kept so as to
permit the student financial adviser to perform continuous
audits. All ticket sales audits excepting those for inter
collegiate athletics and the university speech department
are handled by the office of the student financial adviser,
which office also performs a complete auditing service for
several fraternities and one sorority.
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I am infonned that the office of student financial adviser

was set up by regent action in December, 1935 and com
menced functioning on January 1, 1936. Fees are charged
for the auditing services of this office and campus organ
izations are required to have their finances handled through
the office. P'raternities and sororities are not considered to
be campus organizations so as to be required to have their
finances handled by the student financial adviser, although
they may do so on a voluntary basis by paying a fee of
$25 per month, and an increasing number of such organ
izations are availing themselves of this service. However, by
regent action fraternities and sororities are required to file
monthly financial statements as well as an approved annual
audit with the student financial adviser, and such organ
izations may be denied authority to function when their
financial condition becomes precarious.

The question arises whether any or all of these organ
izations collect money for or in behalf of the state.

Section 14.68 (1), Stats., provides:

"Unless otherwise provided by law, all moneys collected
or received by each and eveiy officer, board, commission,
society, or association for or in behalf of the state, or which
is required by law to be turned into the state treasury, shall
be deposited in or transmitted to the state treasury at least
once a week and also whenever required by the governor,
and shall be accompanied by a statement in such form as the
treasurer may prescribe showing the amount of such col
lection, and from whom and for what purpose or on what
account the same was received. All moneys paid into the
treasury shall be credited to the general fund unless other
wise specifically provided by law."

It is clear that the mere fact that student activity organ
izations are required to submit to an audit by a university
representative does not render their activities functions of
the university or state and does not render their funds uni
versity or state funds. It is also my opinion that the mere
use of university facilities as a place in which to carry on
their activities does not do so. Presumably the regents
and the officers so authorized by them have used a proper
discretion in permitting the use of university property for
activities connected with student life and interests.
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Financial supervision was evidently felt necessary with
the rapid growth of campus organizations and the increase
in amounts of money which they handled in order to protect
both the students and those with whom they do business.
The power of the regents to do this is unquestioned.
The essential question to be decided as to each such

organization is: Do its receipts arise out of operations
carried on by the university? If they do, then it collects
money for or in behalf of the state and the funds must be

deposited pursuant to sec. 14.68 (1), Stats.
The pertinent facts you have presented are limited to

the names and financial statements of these organizations.
From these alone it is impossible for me to form an opinion
as a mattei' of law in every case whether or not the organ
ization's income is derived from activity other than opera
tions cari-ied on by the university. For example, it is easy
to surmise that the 16 clubs whose names indicate their
conceni with political questions are not deriving income
from university operations, but impossible even to guess
with respect to a substantial number of others of whose
activities 1 have no exact knowledge.

Accordingly, I cannot answer your question as to each
of these organizations except to say that insofar as theii*
receipts arise entirely out of operations carried on by their
members and not out of operations carried on by the uni
versity, these funds are not received for or in behalf of
the state. If there are any particular organizations as to
which you are in doubt and will submit descriptions of
their organization, operations and relationship with the
university, you will, of course, be entitled to advice con
cerning their status.
TEF
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Schools and School Districts—Rule-Making Powers of
Local Board—A rule of a local school board under sec.

40.21 (3), Stats., requiring a child to have attained the age
of 6 years on or before some date prior to December 1 of
the year of enrollment, is not in conflict with the legisla
tive regulation under sec. 40.02 (1) as amended by ch.
151, Laws 1949.

August 31, 1949.

G. E. Watson,

State Supeo'intendent,
Department of Public Instruction.

You have called our attention to ch. 151, Laws 1949,
which amends sec. 40.02 (1) of the statutes to proscribe
admission of a child to first grade unless he has attained
the age of 6 years on or before December 1 of the year in
which he proposes to enter such grade; and have asked
whether that amendment prevents local school boards from
acting under sec. 40.21 (3) to adopt rules requiring chil
dren to have attained the age of 6 years on some date

prior to December 1 of the year of enrollment in the first
grade.
We do not believe the statutory amendment prevents the

adoption of such a rule by local school district boards. Sec.
40.21 (3) authorizes a local board to make rules, among
other things, for the gradation and government of the
schools. The amendment to sec. 40.02 (1) created by ch.
151, Laws 1949, involves subsec. (1) dealing with "school
grades." The fact that the legislature did not repeal or
modify the provision of sec. 40.21 (3), authorizing local
boards to make rules relating to gradation, at the time
when it incorporated specific rules of its own into sec. 40.02

(1), seems to indicate that the legislature intended to leave
rule-making power in local boards to the same extent as

it had existed previously, excepting insofar as any such
rule might be inconsistent with the expressed legislative
policy.
The question, then, is whether a rule requiring children

to have attained the age of 6 years on some date prior to
December 1 of the year of enrollment in first grade is
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inconsistent with the legislative prohibition against admit
ting a child to first grade unless he has attained the age of
6 years on such date. The effect of the rule to which you
refer is to provide a somewhat stricter rule of admission
than is provided by the state law, but not to authorize
admission in a case where it would be prohibited by state
law. The statutory provision is in the negative so as to

prevent admission in certain cases, but it does not contain
language which would require admission under all other
circumstances.

It is generally held that when a municipality adopts more
restrictive legislation than does a state, the more restrictive
legislation is not inherently in conflict with the state regu
lation. See for instance La Crosse Rendering Works v. La
Crosse, (1939) 231 Wis. 438, 455-457, 285 N. W. 393, and
Fox V. Racine, (1937) 225 Wis. 542, 275 N. W. 513. The
court in those cases quoted approvingly the following rule
from 43 C.J. 219-220:

"As a general rule, additional regulation to that of the
state law does not constitute a conflict therewith. The fact
that an ordinance enlarges upon the provisions of a stat
ute by requiring more than the statute requires creates no
conflict therewith, unless the statute limits the require
ment for all cases to its own prescriptions."

It seems to me that the legislature, in amending sec.
40.02 (1), intended only to provide a uniform rule that no
child should be admitted to first grade below a certain age;
and that it did not intend to prevent local boards from pro
viding additional reasonable rules so long as they do not
provide for admission in a case where it is forbidden by
state law.

BL
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Taxation — Tobacco Products — Words and Phrases—'
Wholesaler—Owner of retail store, or of several but less

than 10 retail stores, is not a wholesaler within sec. 139.50
(1) (e), Stats.

September 2, 1949.

A. E. Wegner, Commissioner,
Wisconsin Department of Taxation.

You ask whether a retail store could qualify under the
definition of a "wholesaler" in sec. 139.50 (1) (e), Stats.,
when the only one it sells tobacco products to for resale
is itself.

Sec. 139.50 (1) (e) Stats, reads as follows:

" 'Wholesaler' shall mean any person who shall ship,
transport, or import into this state stamped or unstamped
tobacco products and who shall sell, barter, exchange, offer
for sale, have in possession with intent to sell tobacco prod
ucts exclusively for the purpose of resale to retailers or
permittees from premises described in the permit or through
their salesmen agents and shall render a true and correct
invoice to cover the merchandise of each and every sale."

Actually the question is whether the owner of a retail
store comes within the definition of a wholesaler in sec.

139.50 (1) (e), Stats., where his only resale of the tobacco
products is by over-the-counter sales in the store to con
sumers. One who purchases tobacco products acquires title
to them and cannot make a resale to himself. Any resale
must be to someone else and in this case it is to consumers,

which by para, (ia) is at retail. It is perfectly clear that
such a person is not one who sells tobacco products to re
tailers or has them in possession with intent to sell to re-

tailei's. Comparison with the provisions of para, (d) of
sec. 139.50 (1) according wholesaler status to the owner

of 10 or more retail outlets, shows very clearly that an owner
of less than 10 retail outlets who makes no resale except
over-the-counter sales to consumers is not a wholesaler

for the purposes of this statute.
Furthermore, the owner of a retail store or of several

stores, but less than 10, could not qualify as a wholesaler
under sec. 139.50 (1) (e) because to do so he must be one
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who sells, or has in his possession with intent to sell, exclu
sively for resale to retailers.

Clearly the owner of a retail store or of several stores,
but less than 10 in number, cannot and does not qualify
under sec. 139.50 (1) (e), Stats., as a wholesaler.
HHP

State—Officers and Employes—Civil Service—Salary In
creases—It is not mandatory under sec. 16.105 (2) (d),
Stats., that an employe shall receive a merit increase at
the end of his probationary period.

September 2, 1949.

A. W. Peterson, Vice President,

Office of Business Administration,
The University of Wisconsin.

You have asked whether the provision of sec. 16.105 (2)
(d) of the Wisconsin statutes, to the effect that an employe
on the completion of his probationary period of meritorious

service shall become eligible to receive a merit increase,
automatically entitles the employe to such an increase if
his work has been sufficiently meritorious so that he is re
tained in the service.

I have been informed that the bureau of personnel has,
ever since the adoption of the provision more than 6 years
ago, followed the administrative interpretation that it is
optional with the appointing officer whether the increase
shall be granted. While it is true that the interpretation
by the bureau of personnel is not controlling, courts give
a good deal of weight to the interpretation of a law by the
department charged with its administration, particularly
where that interpretation has continued without challenge
for a substantial period of time. State ex ret. Green v. Clark,
235 Wis. 628, 294 N. W. 25; State ex rel. Lathers v. Smith,
238 Wis. 291, 299 N. W. 43; State ex ret, Koch v. Retire
ment Board. 244 Wis. 580, 13 N. W. 2d 56.

There have been a substantial number of instances over

the period during which the law has been in effect, in which
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employes were retained in the service after completion of
their probationary period but did not receive merit in
creases. Presumably, if the legislature were not satisfied
with that interpretation, it would have amended the law.
The interpretation of the law given by the personnel

bureau would carry no weight, of course, if it were actually
contrary to the terms of the law. I believe, however, that
the interpretation is entirely consistent with the terms
used in sec. 16.105 (2) (d) which reads:

"An employe, on the completion of his probationary
period with meritorious service, shall become eligible to
receive a merit increase of not more than one intermediate
salary step."

The quoted provision is to the effect that one completing
his probationary service shall become "eligible" to receive
the increase. Eligibility is defined in Webster's New Inter
national Dictionary as "fitted or qualified to be chosen or
elected." When the legislature provides that one shall be
eligible for an increase, it would seem to imply that he is
not to receive it automatically but only if some further
action is taken. If it had been intended otherwise, it would

have been simpler to use some such language as that the
employe "shall receive" an increase.

It is pointed out by the bureau that among practical rea
sons why it is believed the legislature made the merit in

crease optional instead of mandatory are the facts that
(a) although an employe's work may be adequate to retain
him in the service, it could be improved, so that the induce
ment of satisfying his appointive officer that he deserves
an increase may have salutaiy disciplinaiy effect, and (b)
departments may sometimes be faced with budgetary prob
lems which make such increases difficult or impossible.
BL
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Automobiles and Motor Vehicles—Drivei'^s License—
Constitutional Law—Searches and Seizures—Under sec.
85.08 (14), Stats., the officers mentioned therein have im
plied authority to stop vehicles for the purpose of inspect
ing the operator's license of the driver. This does not con
stitute an unreasonable search in violation of art. I, sec.
11, Wis. Const., nor compel the driver to be a witness against
himself. If the driver is unlicensed, the officer may arrest
him on that charge, but if he claims to be licensed but does
not produce the license he should be arrested for violating
sec. 85.08 (14), Stats.

September 6, 1949.

Edward Krenzkb,

District Attorney,
Racine, Wisconsin.

You have requested an opinion with reference to the fol
lowing assumed facts; P, a police officer, observes 0 oper
ate a motor vehicle upon a public highway. P stops 0 to
have 0 display his driver's license. 0 informs P that he
has no driver's license and never applied for one. P arrests
0 for operating an automobile without a driver's license.
0 violates no other law or rule of the road in connection

with his operation of the foregoing vehicle.
You submit three questions for opinion:

1. Does a police officer have authority to stop a vehicle
operated upon the public highway for purpose of requiring
the operator of the vehicle to display his driver's license?

2. Does the police officer, by stopping one operating a
motor vehicle upon the public highway for the purpose of
displaying his driver's license to the police officer, violate
the constitutional guarantee against unreasonable search
and seizure and against compelling an individual to be a

witness against himself?
3. May the police officer arrest the operator for oper

ating a motor vehicle without a driver's license?
Sec. 85.08 (14) (a), Stats., provides as follows:

"Every licensee shall have his license in his immediate
possession at all times when operating a motor vehicle and
shall display the same upon demand from a justice of the
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peace, judge, police ofRcer, magistrate, a peace officer, a
field deputy, officer of the department or county traffic offi
cer. However, no person charged with violating this section
shall be convicted if he produces in court or the office of the
arresting officer a license theretofore issued to him and
valid at the time of his arrest."

Sec. 110.07 (1), Stats., provides for the appointment of
state traffic officers by the commissioner of motor vehicles
and provides in part that:

"* * * Such traffic officers shall have authority to enter
any place where vehicles subject to the provisions of chap
ters 85, 110 and 194 are stored or parked at any time to
examine such vehicles, or to stop such vehicles while en
route at any tiine upon the public highways to examine the
same and make arrests for all violations thereof. * * *"

Aside from sec. 110.07 (1), just quoted, there is no pro
vision purporting to give officers express authority to stop
vehicles upon public highways. It does not apply to officers
other than the state traffic patrol.

In my opinion, however, sec. 85.08 (14) (a) above quoted,

contains implied authority to the officers named therein
to stop vehicles for the purpose of requiring the driver
to display his operator's license. Close analysis of the stat
ute compels this conclusion. It applies only when the
licensee is "operating a motor vehicle." To construe the
statute as requiring the licensee to display his license but
not as authorizing a demand by the officer would render the
statute nugatory. The question is whether the statute as
so construed is constitutional.

Art. I, sec. 11, Wis. Const., guarantees the right to be
secure against unreasonable searches and seizures. It is
true that under this constitutional provision officers may
not search an automobile without probable cause to believe

that a crime is being committed. State v. Johnson, (1933)
210 Wis. 334, 246 N. W. 446. Cf. State v. Leadbetter, (1933)
210 Wis. 327, 246 N. W. 443. But upon the facts stated in
your request there is no search contemplated.
A search implies "a prying into hidden places for that

which is concealed." Dax and Tibbs, Arrest, Search and
Seizure, (1946) 119.
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in State v. Flanagan, (1947) 251 Wis. 517, 520, 29 N. W.
2d 771, it appeared that a conservation warden had observed
an automobile with a light shining on land where deer
were known to feed. The officer pursued the car and stopped
it by means of the siren and red warning light with which
the warden's car was equipped. Thereafter he observed cer
tain objects in the car which justified the arrest of the occu
pants on a game law violation charge. The supreme court
held that the mere stopping of the automobile by means
of the siren, etc., was not a search, but left open the ques
tion whether it constituted a technical trespass. A motion
to suppress the evidence obtained upon a subsequent search
incidental to the arrest of the occupants of the automobile
was held to have been erroneously granted by the trial court.
On the question of whether the stopping of the automobile
constituted a trespass, it must be remembered that the
officers in question were conservation wardens who do not
have authority to enforce traffic laws and are not mentioned
in sec. 85.08 (14) (a), Stats., above quoted.

It follows from what has been said above that the con
stitutional provision against unreasonable searches and
seizures does not apply to stopping an automobile for the
purpose of requiring the driver to display his operator's
license. Nor in view of sec. 85.08 (14) (a) does such
stopping of the vehicle constitute a technical trespass (false
arrest).

The right to operate a motor vehicle is not an unrestricted
right, but a privilege which can be exercised only in accord
ance with the legislative restrictions fixed thereon. 5 Am.
Jur. 911, Automobiles, §756. The legislature may, in return
for the grant of a privilege, require the licensee to waive
even constitutional rights. But here no constitutional right
is required to be waived.

The dangers incident to the use of the highways by in
competent drivers are too well known to require comment
here. To require users of the highway to submit to the slight
inconvenience of occasionally being required to halt long
enough to display their driver's licenses is not unreason
able. It is a small price to pay for the highway safety which
it is the purpose of the drivers' license law to achieve in this
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state. You are therefore advised that the answer to your

first question is "Yes."
What has been said above also indicates that the answer

to your second question, so far as it relates to the consti
tutional guarantee against unreasonable searches and seiz
ures, is "No." So far as the question relates to the consti
tutional prohibition against compelling an individual to be
a witness against himself, I am unable to see how that
provision is in any way involved here.
The answer to your third question is "Yes." Under the

assumed facts the vehicle was operated in the officer's pres
ence. Under sec. 85.08 (3) and (41), Stats., operation of
a motor vehicle without a driver's license is a misdemeanor.

If the operator confesses to the officer that he has no license,

the officer has probable cause to arrest him for the commis
sion of a misdemeanor in his presence (unless the driver

is exempt under sec. 85.08 (4), which the officer can read
ily ascertain). However, if the operator claims that a li

cense has been issued to him but that he does not have it

on his person, then the arrest should be made under sec.
85.08 (14). Then the question whether a license has in

fact been issued to the accused can be checked at leisure,
and if it develops that it has not been or that the license
formerly held by the operator has expired or been revoked

or suspended, the charge may be changed to operation of
a motor vehicle without a license.

WAP
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Constitutional Law—State—T^ncst Funds—Public Build

ing Corporation—Bill 491, S., which proposes to finance the
construction of buildings to house state agencies by the
loan of funds under the control of the state annuity and

investment board to the Wisconsin state public building
corporation probably is constitutional.
The probability of sustaining the constitutionality of Bill

491, S., would be improved if the bill were amended to
authorize the Wisconsin state public building corporation

to lease to others than the state of Wisconsin under certain

circumstances.

The probability of sustaining the constitutionality of Bill
491, S., would be improved if the bill were amended to pro
vide that the Wisconsin state public building corporation
should not be dominated by any other state agency in oper
ating the buildings and fixing rents.
The common school fund, normal school fund, agricul

tural college fund and university fund administered by the
commissioners of the public lands are known as "the state
trust funds."

If the state trust funds are to be loaned to finance the

construction of buildings which will house state agencies,
statutory procedure therefor must be provided.
A valid statutory plan probably could be devised whereby

the state trust funds could be loaned to finance the con

struction of buildings which would house state agencies.

September 9, 1949.

The Honorable, the Senate
AND Joint Legislative Council.

By Resolution No. 22, S., this office was requested to ren
der an official opinion "as to the constitutionality of negoti
ating loans from the state trust funds for the state building
program, proposed for study in Joint Resolution No. 45, S.,
and Bill No. 491, S."

Bill No. 491, S., proposes to create sec. 14.86 of the Wis.
Stats, which would read as follows:

"14.86 State Public Building Corporation. (1) Organ
ization.

The state building commission is authorized to organize
a nonprofit-sharing corporation to be loiown as the Wis-
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consin state public building corporation. When so requested
by the state building commission, such corporation shall
have authority to lease any state-owned land that may be
available for the purposes of this section and to construct
thereon such building projects, including all necessary
buildings, improvements, facilities, equipment and other
capital items as arc required for the proper use and opera
tion of such building projects after their completion. The
corporation may mortgage such interests in land and the
building projects thereon to the state annuity and invest
ment board to secure loans of funds borrowed by it from
the board for investment.
"(2) Commission May Acquire and Lease Lands. For

the purpose of providing housing for general state purposes
and not specially for any particular state agency, including
housing for state offices and the completion of the state
office building, and to enable the construction, financing
and ultimate purchase thereof by the state, the state build
ing commission is authorized and empowered to acquire
any necessary lands, and to lease and re-lease any lands
owned by the state and available for the purpose to the
Wisconsin state public building corporation for terms not
exceeding 50 years each, on condition that such corporation
shall construct and provide on such leased lands such build
ing projects, including buildings, improvements, facilities
or equipment or other capital items, as the commission may
I'equire, and shall re-lease the same to the commission upon
satisfactory terms as to the rental, maintenance and ulti
mate purchase by the state as may be in its best interests
in the judgment of the commission. After such leases and
re-leases are executed and until the projects are acquired
by the state, they shall be operated by the commission
through the bureau of engineering, which shall have charge
of such property as provided in section 15.77. Such opera
tion shall be designed to provide revenues that will pay the
costs of operation and maintenance, meet the interest when
due, and yield a surplus sufficient to pay the principal
amount in not more than 50 years. Revenues derived from
such operation shall be placed in the general fund and are
appropriated to the state building commission to be used to
pay the cost of operation and maintenance and to meet pay
ments due the Wisconsin state public building corporation
on account of such project. After the interest has been paid,
any surplus that may accrue shall be applied toward the
purchase of the projects or accumulated for subsequent
application upon the purchase price. The commission shall
annually determine and fix the rate of such annual rental
and the share which shall be paid by each state agency occu-
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pying such building project. Such share shall be computed
on a basis of square feet of floor space occupied or used
by each such agency, giving proper v^^eight to the quality
of space occupied. Plans for buildings and ail contracts and
leases and re-leases made pursuant to this section shall, be
fore becoming effective, have the written approval of the
state engineer and the governor. Nothing herein contained
shall authorize the commission to incur any state debt for
the construction of such buildings, improvements, facilities
or equipment for general state purposes."

Bill 491, S., also proposes to create sec. 25.17 (Im) of

the statutes which would authorize the state annuity and
investment board to invest the assets of numerous funds

under its control "in loans to the Wisconsin state public
building corporation, secured by mortgages upon state
building projects executed in accordance with section 14.86,
and such interest in the lands on which such projects are

located as the corporation may have."
The proposed sec. 14.86 obviously is patterned after the

provisions of sec. 36.06 (6) of the statutes which was the
subject of an attack in the case of Loomis v. Callahan, 196
Wis. 518, 220 N. W. 816. In that case the court stated (pages
519-521):

"Sec. 36.06 (6) of the Statutes authorizes and empowers
the regents of the University to lease University lands to a
nonprofit-sharing corporation or corporations, upon condi
tion that such corporation or corporations shall consti'uct
on such leased land such buildings, improvements, or equip
ment for dormitories, commons, held house, or addition to
the Memorial Union Building as the regents shall desig
nate or approve, and shall lease the same to the regents
upon satisfactory terms as to the current rental, mainte
nance, and ultimate purchase by the regents. The purpose
is declared to be the providing of dormitories and commons
and a field house to be used for University purposes, and
to enable the construction, maintenance, and ultimate acqui
sition thereof by the regents. Similar power is conferred
upon the regents for the purpose of completing, equipping,
and furnishing the Memorial Union Building.
"The act further provides that 'revenues derived from

the operation by the regents of such dormitories, commons,
Memorial Union, or field house shall be applied to the pay
ment of such rentals, any surplus which from time to time
may accrue to be applied toward the purchase price of the
building, equipment, or improvements, or accumulated for
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subsequent application upon the purchase price.' The
regents are authorized and empowered to enter into such
leases and contracts with such corporation or corporations
for the above purposes as they shall deem for the best inter
ests of the University: 'provided, that nothing herein con
tained shall authorize the regents to incur any state debt
for the construction of such buildings, equipment or
improvements.' ♦ * *
"The Wisconsin University Building Corporation is

organized for the declared purpose of buying, selling, leas
ing, and otherwise acquiring and conveying real estate, and
to construct, equip, and furnish buildings or other perma
nent improvements thereon for the exclusive, uses, purposes,
and benefit of the University of Wisconsin, and, generally,
to carry out the purposes of sub. (6) and (7) of sec. 36.06,
Stats. 'The corporation shall be non-stock and no dividends
or pecuniary profits shall be declared to the members
thereof.' Art. 3 of Articles of Organization. 'The persons
who now or may hereafter hold the positions of or perform
the duties of the present secretary of the board of regents,
business manager, and comptroller of the University of
Wisconsin shall be the members; they and each of them
shall be discharged from such membership on ceasing to
hold such position or to perform such duties, and their and
each of their successors shall thereupon become members.'
Art. 8 of Articles of Organization."

The regents leased to said building corporation certain

university lands upon which the Memorial Union building
was in the process of construction. The term of the lease
was 50 years and the rent $1 for the full term. On the same
day the building corporation leased the property back for
an indefinite period at an annual rental of more than

$37,000, the latter lease providing that whenever any out
standing obligations issued by the building corporation had
been satisfied, excepting those which were owned by the
regents, the regents might surrender their said obligations
and take title to the Memorial Union building. In order
to provide some income with which to pay the annual rental
of more than $37,000 the regents provided for the collection
of a fee from each student, to be used for the operation and
maintenance of university buildings, and particularly the
Memorial Union.

The building corporation applied to the defendants in
the action who constituted the annuity board of the state



Opinions of the Attorney General 437

retirement system, predecessor of the state annuity and
investment board, for a loan of $400,000 to be secured by
a mortgage upon the leasehold interest which the building
corporation had in the Memorial Union property. The prin
cipal and interest of this loan were to be amortized over
a period of 15 years.

A similar lease and re-lease arrangement was consum
mated with respect to the field house, and a loan of $326,000
applied for, to be amortized with interest under a 30-year
plan, and secured by a mortgage upon the leasehold inter
est of the building corporation in the field house property.
The plaintiff in the action sought to restrain the annuity

board from completing the proposed loans. Numerous con
tentions were made with respect to the constitutionality of
sec. 36.06 (6) and the proposed scheme of financing. In
speaking of this plan, the court stated (pages 522-523) :

"* * * The University owns certain lands comprising
what is popularly termed the University campus. These
lands have been acquired by the University with a view of
constructing thereon necessary University buildings and
otherwise devoting them to University purposes. The
growth of that institution continuously reveals increasing
necessities calling for construction of additional buildings
and the expenditure of moneys which the legislatui'e is re
luctant to appropriate because of the attendant increasing
tax burdens. In this situation the legislature has applied
to public necessities some of the financial genius which we
find continually displayed in private business, with the
thought of financing necessary undertakings by the pledg
ing of future earnings arising from the operation of such
enterprises. Accordingly the legislature has authorized the
board of regents of the University to lease certain portions
of its campus to a private corporation upon condition that
such private corporation will erect upon such leased land
desired buildings and lease such buildings when so erected
to the regents, who will operate and manage the buildings
and, eventually, pay for the same out of the profits derived
from such operation. * * *"

Among other things it was contended that the plan would
result in the creation of a state debt contrary to art. VIII,
sees. 4, 6, 7 and 10 of the Wisconsin constitution. This con
tention was regarded by the court as being the most serious.
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In answering this attack upon the constitutionality of the
plan, the court stated (pages 524-525) :

"* * * While the law specifically provides that the regents
shall not incui- any state indebtedness under this scheme
of financing, this legislative declaration would be futile if
that which the regents are authorized to do does in law
result in a state indebtedness. However, we start with the
proposition that it was not intended by the law that any
state indebtedness should be incurred. We must look to the
substance of this transaction to ascertain whether that
which the regents are authorized to do gives rise to a state
indebtedness.

"It is of no legal consequence to say that the plan is a
subterfuge and devised foi* the mere purpose of circum-
vening the constitution. That may be admitted without
answering the question thus presented one way or the other.
In order to condemn the transaction it must be found that
it creates a state debt within the meaning of the constitu
tion. Even though any plan which places needed buildings
at the disposal of the state may be said to circumvene the
constitution, it does not offend against the constitution un
less the plan does give rise to a state debt within the mean
ing of the constitution. Under this plan the only obligation
entered into by any one representing the state, or with
jiower to bind the state, is the obligation to pay the desig
nated rent stipulated by the terms of the lease running from
the building corporation to the board of regents. But for
this purpose only the proceeds arising from the operation
of the leased property are to be applied upon the payment
of the ]-ent. It is not contended that the state can be coerced
into applying to the payment of its rent either its general
revenues oi* property owned by it at the time of the lease
by the building corporation. The regents are 'free at their
ejection to abandon the plan of acquiring or holding that
which, prior to the contract, they did not own.' * * * it
appeaj's plain that the transaction we are considering falls
squarely within the doctrine of the prioi* decisions of this
court. The board of regents acquired an interest in property
which it did not have. In puixhasing that property it does
not pledge the general credit of the state. It pledges to the
payment for the property moneys arising from the opera
tion of the property thus acquired. Such a transaction does
not constitute a city indebtedness; no more does it consti
tute a state indebtedness. We conclude without difficulty
that the transaction does not offend against the provision
of the constitution prohibiting a state indebtedness of more
than one hundred thousand dollars."
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The court eventually held that the plan did not offend
against any provision of the constitution and sustained its
validity while expressly declining to pass upon the propri
ety or sufficiency of the security tendered by the building
corporation. There was a vigorous dissent by Justice Esch-
weiler, but all of the remaining members of the court sup
ported the majority opinion.
In Kelley v. Earle et al, 320 Pa. 449, 182 A. 501, an act

provided that the commonwealth was to give to "The Gen
eral State Authority" state land upon which the authority
was to construct waterworks and that the land with
improvements was to be leased to the commonwealth at an
annual rental calculated to pay operating expenses and
amortize bonds. At the end of the term and upon full pay
ment of the stipulated rental, the commonwealth should
acquire full title to the land and waterworks. The supreme
court of Pennsylvania held that this act violated art. IX,
sec. 4 of the Pennsylvania constitution prohibiting the cre
ation of a state debt except for certain purposes not mate
rial to that case. In its decision the court said (page 505):

It cannot be doubted that the purpose of the arrange
ment contemplated is the acquisition by purchase of a cap
ital improvement or improvements, for which the state
cannot now pay and payment for which is therefore to be
made in annual installments extended over a period of 30
years. We are not confronted with an ordinary expenditure,
nor is it a case in which the means of payment is provided
at the time the obligation is incurred. The particular water
works described in the record is but a single instance of a
program of public works to which no limit has been set
either by the act or by the officers of the commonwealth and
the authority. It was stated at the bar of the court that
the authority is expected to receive some $60,000,000, of
which some $33,000,000 must be repaid. It is clear that the
rentals to be paid by the commonwealth for the various
projects constitute the only contemplated source of revenue
of the authority, apart from whatever self-liquidating pro
jects may be undertaken. If the authority defaults, the bond
holders may, under the act, compel it to enforce its agree
ments with the commonwealth, and may take the property
originally conveyed by the commonwealth to the authority
in payment of their claims. The engagement extends be
yond the present biennium, no means of payment are pres
ently provided, the purpose is to purchase a capital asset,
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and it in no way appears, nor can it be assumed, that there
will be sufficient surplus revenues in this or future bien-
niums to meet the contemplated payments. Clearly, the com
monwealth is buying on credit and living beyond its means.
The intention embodied in the constitutional restriction on
debt was to preserve in the financial administration of the
commonwealth the principle of paying as it goes, subject
to the specified exceptions. The proposed leases violate that
principle and therefore transgress both the letter and the
spirit of the Constitution."

This case was later reopened and reconsidered and the deci
sion reversed, but it was because of additional facts which
showed that the cost of the project would be retired by
revenues from the counties of the state and not from state
funds. Kelley v. Earle, 325 Pa. 337, 190 A. 140.
In People ex ret. Greening v. Green, 382 111. 577, 47 N. E.

2d 465, an act granted the Illinois State Public Building
Authority the power to acquire and operate buildings for
the purpose of furnishing adequate office facilities for the
state government in certain classes of municipalities. The
authority was granted the right to issue $12,000,000 in
bonds for the purpose of constructing buildings to provide
office space for state officers and departments and to lease
buildings for office space to the several branches of the
state government and to lease to others space not needed
for state offices. The act specifically provided that the bonds
should "not constitute an indebtedness of the Authority, or

the State of Illinois." The supreme court of Illinois held
that the act violated the provisions of the constitution of
that state. In so holding the court said (pages 470-471):

* * In the present act there is an avenue opened for
the building of lavish and elaborate buildings which might
necessitate large and unusual appropriations to meet exces
sively high rentals, to meet the interest and principal pay
ments for bond requirements. However admirable or desir
able the plan may be, without some limitation on the amount
of rentals, to be fixed in the leases, or some guide as to how
they should be ascertained, the act violates section 18 of
article IV of the constitution. The general scheme and plan
of this act, upon which no limit is set, affords an opportu
nity of paying off the bonded indebtedness by appropria
tions and taxes which might well be construed as doing
indirectly what the State cannot, because of the constitu-
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tional limitation, do directly. In People ex rel. City of Chi
cago V. Barrett, 373 III. 393, 26 N. E. 2d 478, the court
pointed out that obligations which are to be retired from
revenues of the State are governed by the restriction con
tained in said section 18, article IV, even though the levy
of a direct tax is not involved, and that if they are to be
paid from State revenues they are State debts. * * *
"The authorization of a bond issue in the amount of

$12,000,000, payable solely from the revenue received from
the operation of the buildings to be erected by the Illinois
State Public Building Authority, said buildings to be rented
to various departments of the State of Illinois without any
limitations upon the rentals which the State will be required
to pay and thus appropriate, is contrary to section 18 of
article IV of the constitution. The Authority will be with
out funds except such revenue as may be paid to it in uncon
trolled amounts under the guise of rents and then paid to
the bondholders. There is a possibility that such an arrange
ment might be expanded into a device for expending a
large amount of tax money in building projects and borrow
ing operations which are almost unlimited so far as this act
is concerned, and, therefore, the entire act is unconstitu
tional * *

In Loomis v. Keehn, 400 111. 337, 80 N. E. 2d 368, the
supreme court of that state sustained the constitutionality
of the armory board act which created the Illinois state
armory board as a body politic and corporate and author
ized it to acquire real estate, borrow money and issue bonds,

and to construct buildings for armory purposes. The act
further authorized the board to execute leases of buildings
and sites to the state of Illinois for armory purposes "and
in the event of non-payment of rents reserved in such leases
to execute leases thereof to others for any suitable pur

pose." In that case, however, the real estate was owned by
the armory board. Moreover, some stress was laid upon the

fact that the corporation had the right to lease the prop
erty to others than the state of Illinois. Hence, it was at
least possible that the armory board could realize revenues
which did not emanate from the state itself.

The case of Loomis v. Callahan, supra, on the one hand,
and the Kelley and Greening cases on the other hand, illus
trate the difference in the attitude adopted by courts of last
resort in various states. The supreme court of this state
apparently has adopted the view in the Loomis case that



442 Opinions of the Attorney General

because the state was not obligated to make appropriations
which would be used directly in the payment of rents, and
indirectly in the payment of loans, the arrangement did
not offend the provisions of the Wisconsin constitution pro
hibiting the creation of state debts except for certain pur
poses. It is my opinion, however, that the court probably
would not be willing to extend the doctrine of that case
much, if any, further. Under the financing plan proposed
by Bill No. 491, S., the state of Wisconsin would not be
obligated legally to make payments at times or in amounts
sufficient to guarantee payment of any loans which might
be made to the Wisconsin state public building corporation.
In this respect the facts correspond to those which existed
in the Loomis case. Hence, it is my opinion that Bill 491, S.,

would be a constitutional enactment, particularly if the
changes hereinafter suggested are made, although the ques
tion is not free from doubt, as above suggested.
However, in the Loomis case it appeared that the regents

of the university of Wisconsin, in the first instance, and
the Wisconsin university building corporation, in the second
instance, did not depend entirely upon the legislature to
appropriate the money needed to pay the rent to the build
ing corporation and the mortgage payments by the build

ing corporation to the state annuity and investment board.
The regents provided an additional source of income through
the collection of fees from students. In the case of Loomis v.

Keehn, sujjra, the Illinois state armory board was author

ized to execute leases of the property to others than the
state of Illinois in the event that said state did not pay
the rents reserved in the leases which it made. It is sug
gested that consideration be given to an amendment to
Bill No. 491, S., which would make it clear that although
the primary purpose of the buildings will be to house state
agencies, the corporation is not prohibited from protecting
its financial condition by leasing space to others to the
extent such action is made necessary by failure of the state
to pay I'eut under a lease or failure of the state to lease

a portion of the property at a reasonable rental.
It is apparent from an examination of the provisions of

proposed sec. 14.86 that the Wisconsin state public building
corporation is to be organized by, and to be dominated by.



Opinions op the Attorney General 44H

a presently existing state agency. It is suggested that con
sideration be given to an amendment to Bill 491, S., which
would omit any direction to state officers to organize a cor
poration and would authorize the state building commis
sion to deal with some private but nonprofit corporation
independently organized for purposes consistent with the
proposed statute. Thus the corporation would be more nearly
independent of the state and would have some freedom and
power to act by itself in operating the building and fixing
rents.

It is my opinion that if these two amendments were made
to Bill 491, S., the probability of sustaining the constitu
tionality of the legislation would be improved.

Joint Resolution No. 45 S., reads as follows:

"Resolved by the senate, the assembly concurring, That
the legislative council be and it is hereby directed to make
an interim study of the advisability of the state negotiating
loans from the state trust funds, from moneys available for
loan purposes, for the state building program. The legis
lative council shall submit its findings and recommenda
tions to the 1951 session of the legislature."

This resolution does not attempt to define or explain
what is meant by "state trust funds." Sec. 25.17 provides
that it is the duty of the state annuity and investment board
to invest and collect the principal and interest of 19 differ
ent state funds. While these funds may be said to be admin

istered by the state annuity and investment board in a trust
capacity they are not ordinarily referred to as "the state
trust funds."

Chapter 25, Wisconsin statutes, is entitled "Trust Funds
and Their Management." Sec. 25.01 (1) provides:

"What Funds. The moneys belonging to the common
school fund, the normal school fund, the university fund
and the agidcultural college fund shall from time to time
be invested or loaned by the commissioners of the public
lands as such moneys accumulate in the treasury, and said
commissioners shall keep a separate account of all invest
ments and loans from each fund."

It is the four funds mentioned in this section, that is,
the common school fund created by art. X, sec. 2 of the
Wisconsin constitution and sec. 25.21 of the statutes, the
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normal school fund created by sec. 25.25, Wisconsin stat
utes, the university fund created by art. X, sec. 6 of the
Wisconsin constitution and sec. 25.26 of the statutes, and
the agricultural college fund created by sec. 25.27 of the
Wisconsin statutes, all under the jurisdiction of the com
missioners of the public lands, which are known as "the
state trust funds."

The Wisconsin constitution does not direct how the state
trust funds shall be invested. Consequently the legislature
has specified in sec. 25.01 (2) that the commissioners of
the public lands may invest these trust funds in securities
therein enumerated, and has specified in sec. 25.01 (3) that
such commissioners may loan these funds to various munic
ipalities of the state. Each loan made to a municipality is
secured by an irrepealable tax levied by the borrower. Since
the Wisconsin constitution contains no particular prohi
bition with respect to the investment of these funds, the
legislature could provide that they might be invested in
other securities or loaned in other ways. If these funds

are to be loaned under some plan whereby they may be used
to construct buildings which will house state agencies or
institutions, the procedure must be provided by statute, as
none exists at the present time. However, if the legislature
seeks to devise some plan whereby this end may be attained,
certain provisions of the Wisconsin constitution—notably
those prohibiting a state debt except in a limited amount
or for certain purposes—must be observed.
The validity or invalidity of a financing plan would not

depend upon the source of the funds loaned for the con
struction of buildings. If a statute had existed which pur
ported to authorize the commissioners of the public lands
to make loans to the Wisconsin university building corpo
ration, the financing plan sustained by the court in Loomis
V. Callahan, supra, undoubtedly would not have been con
demned merely for the reason that the money was to come
from the state trust funds rather than from funds whose

investment was under the control of the state annuity and
investment board.

It is my conclusion that it would be possible to devise a
statutory plan whereby the state trust funds might be loaned
to finance the construction of buildings which could house
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state agencies if the plan followed the pattern of sec. 36.06
(6), and possibly if the plan followed the pattern of pro
posed sec. 14.86 which would be created by Bill 491, S., par

ticularly if said bill were amended in the two respects

mentioned herein.

TEF

JRW

Constitutional Law—Public Officers—Salaries and Wages
—Art. IV, sec. 26, Wis. Const., prohibiting an increase or
decrease in compensation of a public officer during his term
of office applies to incumbents of state public offices whether
created by the constitution or the statutes and whether
normally filled by election or appointment.
Term of office of state superintendent starts when he

qualifies and assumes duties of office. State superintendent
elect, who fails to take oath required by art. IV, sec. 28,
Wis. Const., and sec. 14.03, Stats., and assume duties at the
time required by art. X, sec. 1, Wis. Const., and sec. 14.02,
Stats., causes a vacancy in the office. Governor's appoint
ment of the same person for the unexpired term is valid,
and since he qualified under this appointment and assumed
the duties of the office after ch. 405, Laws 1949, amended
sec. 20.21 (1), Stats., by raising the salary incident to the
office, he is entitled to increased salary.
Incumbent in office of state superintendent who continues

to serve in office after his term is over until his successor

is appointed and qualified, is entitled to be paid for this
extra period at the rate of the regular salary received dur
ing his incumbency.

State auditor and director of the department of securities
who are each reappointed for a new term created for each
office by ch. 405, Laws 1949, which amended sec. 15.21 (1)
and sec. 189.01 (2), respectively, are entitled to the in
creased salary for that term, since they qualified after the
increase became effective.

Ch. 405, Laws 1949, insofar as it makes an allowance to

the present commissioner of motor vehicles for performing
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additional duties imposed by ch. 85, Laws 1949 (passing
upon applications of epileptics for drivers' licenses), is
invalid because the new duties are germane to the office
and the allowance would constitute an increase in compen
sation during his term of office.

The present director of budget and accounts is not en
titled to an increase in salai'y provided by ch. 405; the leg
islature did not express any intention that the increase be
paid to him as an allowance for performing new duties

imposed by ch. 179, Laws 1949, and in any event such
duties are germane to existing duties.
That portion of sec. 16.274, Stats., created by ch. 377,

Laws 1949, which provides that one appointed to the unclas

sified service from the classified service shall receive his

classified service compensation if it is greater than that
provided for in the unclassified position to which he was
appointed, cannot apply to the present incumbent in the
office of commissioner of insurance, who took office Decem
ber 1, 1948, since it would violate art. IV, sec. 26, Wis.
Const., by increasing his compensation during his term of
office.

September 10, 1949.

J. E. Goetz, Supervisor,
State Department of Budget and Accounts.

You ask seven questions regarding the compensation you
should pay to certain state officers. Each question involves
the constitutionality of salary increases to these officers.
The constitutional limitation involved in each question is
art. IV, sec. 26, which reads as follows:

"SECTION 26. The legislature shall never grant any ex
tra compensation to any public officer, agent, servant or
contractor, after the services shall have been rendered or
the contract entered into; nor shall the compensation of
any public officer be increased or diminished during his
term of office."

Your questions concern two constitutional elective offi
cers and five officers occupying appointive offices created
by the legislature. A valid inquiry for each of the seven is
whether he is a "public officer" to whom art. IV, sec. 26,
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applies. This department as far back as 1912 has consist
ently taken the view, which I believe to be in accord with
the Wisconsin decisions and the great weight of author
ity elsewhere, that this provision applies alike to constitu
tional officers and incumbents of offices created by statute,
whether elective or appointive. See XXXIV Op, Atty. Gen.
245.

The basic tests for determining whether one is or is not
a public officer are given in Martin v. Smith, 239 Wis, 314,
1 N. W. 2d 163; State ex rel. Zimmerman v. Dammann, 201
Wis. 84, 228 N. W. 593; Sieb v. Racine, 176 Wis. 617, 187
N. W. 989; and In re Appointment of Revisor, 141 Wis. 592,
124 N. W. 670. Each of the seven persons herein concerned
fits the requirements and is without doubt, a "public officer"
as that term is used in the constitutional provision under
consideration.

As early as 1867, in Board of Supervisors of Milwaukee
County V. Hackett, 21 Wis. *613, the Wisconsin supreme
court has consistently stated that art. IV, sec. 26, applied
to "such officers as receive a fixed salary payable out of the
public treasury of the state." Each of the officers herein

involved comes under this definition.

The court in the Martin case, supra, in discussing the
characteristics of a public officer, stated that such an officer
is "not determined by the salary paid to the employee or
by the importance of the duties which he performs or by
the manner in which he is chosen, but rather by the nature
of the duties which he performs." (Italics ours) It is accord
ingly immaterial whether the officer is elected or appointed.
When an examination is made of the purpose underlying
art. IV, sec. 26 (see Zimmerman case s^ipra at page 96)
no reason can be perceived why the constitutional prohibi
tion should not apply to appointed as well as elected state
public officers.
The only remaining question is whether the constitutional

prohibition therefore applies to each of these seven officers
and to see whether payment of the increase in compensa
tion would be an increase during his term of office.
I shall state my opinion as to each officer separately, as

follows:
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1. Mr. George E. Watson. Mr. Watson was elected state
superintendent of public instruction on May 3, 1949. Art.
X, sec. 1, states that he "shall hold his office for four years
from the succeeding first Monday in July" (July 4, 1949).
Section 14.02, Wis. Stats., also states that his term shall
start the "first Monday of July."
Mr. Watson did not take his oath of office "within twenty

days after receiving notice of his election and before enter
ing upon the duties of his office," as required by sec. 14.03,
Stats., nor on July 4, 1949, did he assume the duties of
office.

On July 7, 1949, Bill No. 200, S. was published as eh. 405,
Laws 1949, and became effective on July 8, 1949. Section
13 of this bill amended sec. 20.21 (1) and changed the sal
ary of the state superintendent from $6,500 to $10,000 per
year.

On July 8,1949, the governor appointed Mr. Watson state
superintendent of public instruction for a term ending the
first Monday in July, 1953. Mr. Watson took his oath of
office on the same day he was appointed.
The question asked is whether Mr. Watson is entitled

to receive an annual salary of $10,000. The answer, in my
opinion, is "Yes."
The answer is based on the conclusion that Mr. Watson

started "his term of office" after ch. 405, Laws 1949, be
came law on July 8, 1949.
When Mr. Watson failed to take his oath within 20 days

after receiving notice of his election as required by sec.
14.03, Stats., a vacancy for the term starting July 4, 1949,
occurred. This is by virtue of sec. 17.03 (7), Stats., which
specifically states that a vacancy occurs upon "neglect or
refusal of any person elected * * * to any office to take and
file his official oath * * * in the manner and within the time

prescribed by law." See also State ex rel. Finch v. Wash-
burn, 17 Wis. *658; State ex rel, Lutfring v. Goetze, 22
Wis. *368; and State ex rel. Dithmar v. Bunnell, 131 Wis.
198, 110 N. W. 177.

Ill the event of a vacancy, as here, sec. 17.19 (4), Stats.,
specifically provides that the office of state superintendent

shall be filled by appointment by the governor, subject, of
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course, to the additional method of special election provided
by sec. 7.01. Thus, the governor's appointment of Mr. Wat
son on July 8, 1949, was valid. Mr. Watson's term of office
started July 8,1949, when he qualified by taking the oath of
office, and since ch. 405 was already law, payment to him
of the increased salary would not be an increase during
"his term of office."

This conclusion is further reenforced when one consid
ers that, there being a vacancy, the governor had the right
to appoint anyone among the numerous educators who ful
filled the requirements of sec. 14.54. Mr. Watson having
failed to take his oath and not having performed the duties,
did not have the status of a de facto officer; State ex rel.
Carpenter v. Supervisors of Town of Beloit, 21 Wis. ''280.
After such failure he was merely one of the educators among
whom the governor could make his choice. He would have
had no remedy if the governor had not appointed him. If
the governor had appointed another person, the law in Wis
consin is settled that such other, under the above set of
facts, would receive the increased salary of §10,000; State
ex rel. Bashford v. Frear, 138 Wis. 536, 120 N. W. 216.
This case places Wisconsin with those jurisdictions in which
it is the law that one appointed to fill an unexpired term
may receive the new compensation enacted during that por
tion of the term before the appointment occurred, as dis
tinguished from other jurisdictions in which it is held that
once a term starts, no change in compensation can be effec
tive, no matter who the incumbent is. See 43 Am. Jur.,
Public Officers, §351, 166 A. L. R. 842, XXIX Op. Atty.
Gen. 464, and II bp. Atty. Gen. 696. Thus in Wisconsin the
term is personal to the incumbent.

There is one reported case which apparently militates
against the above conclusion. State ex rel. Rightmire v.
DwSield, 50 N. J. L. 43, 13 A. 30. In that case an officer was
elected but did not take the required oath nor file the re
quired bond nor assume the duties of office on the specified
day. He waited until the salary was increased and then
took the oath of office, filed his bond and assumed his duties.
The court held that he was not entitled to the increase. It
woqld appear from the opinion, however, that there was
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no statute such as our sec. 17.03 (7) which created a

vacancy, nor was the officer appointed to fill a vacancy be
fore he took his oath of office. He was elected and then

eventually took his oath and assumed his duties. The court
stated the question to be whether one elected could by his
own act determine when his term of office should com

mence, and answered the question in the negative. In the
present case, Mr. Watson did not determine by his own act
when he should start his term of office, but, by failure to
qualify within the proper time (some 20 days after the
meeting of the board of canvassers on May 13,1949, or pre
sumably shortly after June 2) he lost the right to hold the
office which he had gained as a result of the election and it
was the governor who made the detennination, when, if
ever, he should hold the office. Thus the present situation
is distinguishable from the Rightmire case, and is identical
in principle with Rice v. National City et at., 132 Cal. 354,
64 P. 580. In that case the person elected delayed in tak
ing his oath until the salary was raised. He was then ap
pointed by the proper authority, took his oath, and assumed
his office. The supreme court of California decided he was
entitled to the increased salary.
My opinion, therefore, is that Mr. Watson's tei-m of office

started after ch. 405 became law and he is entitled to a
yearly compensation of $10,000.
While it is immaterial from a technical point of view,

it is of interest to observe that ch. 405 had its origin in Bill
No. 200, S., introduced by the committee on reclassification
on February 11, 1949, substantially in advance of the first
date on which nomination papers could be filed for the 1949
election to the office of state superintendent. Section 15 of
Bill No. 200, S., as originally introduced, provided an an
nual salary of $10,000 for the state superintendent. Sec
tion 13 of ch. 405 as finally enacted differs only in form.
It can accordingly be said that throughout the contest for
the office of state superintendent in 1949, an increase in
salai'y from $6,500 to $10,000 was pending in the legis
lature.

On June 28 the assembly completed consideration of the
measure by the legislature. Accordingly, although the meas-
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ure did not become law until July 8 because of the delay

incident to consideration by the governor and partial veto
of a section not involving the state superintendent, and
publication, every other step necessary to this increase in
compensation for the office of state superintendent had been
taken befoi*e July 4, the date on which Mr. Watson would
have taken office had he qualified at the proper time.

2. Mr. John Callahan. You state that although the term
for which Mr. Callahan was elected ended July 4, 1949, he

continued to serve as state superintendent until his succes
sor, Mr. George E. Watson, took oath of office July 8, 1949,
at 4:00 p. m.

You ask if Mr. Callahan is entitled to receive compen

sation from July 5 through July 8 at his regular salary.
The answer, in my opinion, is "Yes."

It is not necessary to determine whether Mr. Callahan
was a de jure or a de facto officer during the period July 5
to July 8, 1949. If he was a de jure officer he is entitled to
the salary incident to the office. Weise v. Board of Super
visors of Mihvaukee County, 51 Wis. 564, 8 N. W. 295;
Mechem, Public Officers, §869; 43 Am. Jur., Public Officers,
§343. If he was a de facto officer, he fulfilled the duties of
the office and since there was no de jure officer claiming the
office during those four days, he therefore is entitled to the
salary incident to the office under the rule of State ex rel.
Elliott V. Kelly, 154 Wis. 482, 143 N. W. 153, and State ex
rel. Kleinsteuber v. Kotecki, 155 Wis. 66, 144 N. W. 200.

See, also, XXVI Op. Atty. Gen. 27. This extra period is
considered part of Mr. Callahan's original term for the pur
poses of the restriction against an increase in salary. II Op.
Atty. Gen. 672. Thus, he is entitled to be paid at the rate
of his regular salary for this period.

3. Mr. J. Jay Keliher. Mr. Keliher was appointed state
auditor by the governor on April 23, 1947, for a 6-year
term beginning July 1, 1947, and ending June 30, 1953, at
an annual salary of $7,000. This was with the consent of
the senate given April 18, 1947. He took oath of office June
25, 1947.

Chapter 405, Laws 1949, sec. 1, effective July 8, 1949,
amended sec. 15.21 (1) by changing the words "for a term
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of 6 years beginning July 1, 1947," to "for a term of 6 years
beginning July 1, 1949." It also provided that the annual
salary of the state auditor shall be $9,000.
On July 6, 1949, Mr. Keliher was reappointed by the gov

ernor for a term ending July 1, 1955. The senate consented
July 8, 1949, and Mr. Keliher took oath of office July 9, 1949.
You ask if Mr. Keliher is entitled to receive an annual

salary of $9,000. The answer, in my opinion, is "Yes."
The amendment of sec. 15.21 (1) by ch. 405 had the

effect of ending the 6-year term starting July 1, 1947, and
creating a new term which began July 8, 1949, when ch.
405 became effective. Since the office of state auditor is

purely a legislative creation, the legislature has the power
to change the term as it desires. State and De Guenther v.
Douola4i, 26 Wis. 428; State ex rel. Buell v. Frear, 146 Wis.
291, 131 N. W. 832. Thus the governor had the right to
appoint whomever he desired for the office, provided he had
the qualifications for the office. Mr. Keliher, the incumbent
for the term ending July 7, became merely another poten
tial appointee, and the reasoning applied in the discussion
of Mr. Watson's salaiy, supra, on this point, applies here.

Although the governor reappointed Mr. Keliher on July
6, 1949, before ch. 405 creating the new term became effec
tive on July 8, 1949, the appointment is valid since it was
not withdrawn and was rendered effective by the consent

of the senate on July 8, 1949.

Mr. Keliher's present term of office started July 9, 1949,
when ho qualified by taking the oath of office. Since this
was after the salary inci'ease became effective, there has
been no increase during his term of office.

The legislature may abolish a legislative office and its
tenure at any time and create another office of like char
acter with different tenure and salary, and the constitu

tional provision against change of salary will not prevent
this. Bndgnian v. Roberts, 40 Okl. 495, 139 P. 518; Totun of
Luther v. Crossley, 45 Okl. 611, 146 P. 588; McQuillin,
Municipal Corporations, §548.

It is therefore my opinion that Mr. Keliher is entitled
to receive an annual salary of $9,000, commencing July 9.
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4. Mr. Edward J. Samp. Mr. Samp was appointed director
of the department of securities on May 10, 1944, for the
unexpired portion of the term ending May 1, 1945. The
senate consented to this appointment for the unexpired
term on January 30, 1945, Mr. Samp having taken his oath
of office May 11, 1944.
Mr. Samp was reappointed on April 18, 1945 for the

full term ending May 1, 1951, with the senate's consent
on April 16, 1945, but his official oath cannot be found on

file in the office of the secretary of state.
Section 40 of ch. 405, Laws 1949, amended sec. 189.01

(2) and (3) so as to change the salary of the director from
$6,500 (to which figure it had been increased by ch. 332,
Laws 1947) to $7,500 annually; changed the "term of 6
years commencing May 1, 1939," to a "term of 6 years com
mencing May 1, 1949"; and it abolished the office of deputy
director, adding the duties of this office to that of the
director.

Mr. Samp was reappointed by the governor on July 6,
1949, for a term ending May 1, 1955 and the senate gave its

consent on July 8, 1949. He took oath of office July 9, 1949,
which oath is on file in the office of the secretary of state.
You ask if Mr. Samp is entitled to receive the increased

annual salary of $7,500. My answer is "Yes."
The above facts show that Mr. Samp's oath of office for

the term starting May 1, 1945 and ending May 1, 1951, is
not on file in the secretary of state's office. This is prima
facie proof that it never was filed. State ex rel. Schneider
V. Darby, 179 Wis. 147, 190 N. W. 994. Section 17.03 (7),
Stats., states that a vacancy is created upon neglect or re
fusal to take and file the required oath. This language is
mandatory. State ex rel. Lutfriny v. Goet.ze, 22 Wis. *363;
State ex rel. Dithmar v. Bunnell, 131 Wis. 198, 110 N. W.
177; State ex rel. Schneider v. Darby, sapra. Mr. Samp,
therefore, never qualified for this term but in reality he
held over from his first term as a de jure officer by virtue
of the provision in sec. 189.01 (2) which extends the term
until the qualification of a successor. Board of School Direc
tors V. Knhnke, 155 Wis. 343, 144 N. W. 987.
The situation, therefore, is identical to that of Mr. Keli-

her discussed above, and the same principles of law apply.
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Since Mr. Samp's current term of office staiied on July 9,
1949, after ch. 405 became law, he is entitled to the in
creased salary of $7,500.

5. Mr. Ben L. Marcus. Mr. Marcus was appointed com
missioner of the motor vehicle department on January 21,
1947, for a term of six years ending January 21, 1953, at
an annual salary of $5,000. The senate gave its consent on
February 5, 1947, and Mr. Marcus took oath of office on
May 14, 1947. Ch. 332, Laws 1947, sec. 108, changed the
salary to $6,500 per year by amending sec. 110.01 of the
statutes, but the constitutional prohibition, art. IV, sec. 26,
prevented him from receiving this increase. Ch. 405, Laws
1949, sec. 35, once more amended sec. 110.01 (1) and in
creased the salary from $6,500 to $7,000, and contained the
following additional provision:

* * It shall also be the duty of the commissioner to
supervise the duties required by and to carry out the pro
visions of section 85.08 (6) (j) as amended by chapter
85, laws of 1949, and hold hearings and examinations if he
deems them to be necessary to safeguard the public inter
est before issuing permits or certificates under that section
and for such additional duties the commissioner shall be
paid an additional annual sum of $1,500, but the total sal
ary shall not exceed $7,000 annually."

Ch. 85, Laws 1949, referred to, had become effective May
11, 1949, and provided for the issuance of temporary
-licenses to epileptics.

You ask whether Mr. Marcus is entitled to receive an
additional annual sum of $1,500 (or a total salary of $6,500
per year) during his remaining term of office. In my opin
ion, the answer is "No."
The only possible exception to the constitutional prohi

bition against an increase in compensation which might be
applicable here is the rule that an allowance for additional
duties foreign to the office is not deemed an increase in
compensation. The law governing this situation is stated as
follows in 43 Am. Jur., Public Officers, §353:

«'# * * new duties germane to the office are imposed
upon the incumbent, he must perform them without extra
compensation, and where additional compensation is pro-
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vided by statute or ordinance for such new duties, there is
a violation of the constitutional prohibition against increase
of compensation. But where new duties are delegated by
statute to a public officer which are without the scope or
range of his office, and additional compensation is provided
therefor, no unconstitutional change of salary results."

See also §§ 363 and 364 in 43 Am. Jur., Public Officers, as
well as Mechem, Public Officers, §§ 862 and 863. For a com
plete annotation of this rule see 21 A. L. R. 256, 51 A, L. R.
1522, and 170 A. L. R. 1438.

The Wisconsin court is in substantial agreement with
this rule, but in Burgess v. Dane County, 148 Wis. 427, 134
N. W. 841, the opinion suggests (although unnecessary to
the decision in that case) that there may be instances where
an increase in duties germane to the office may go beyond
reasonable limits and be a basis for extra compensation.
See KoUock v. Dodge and others, 105 Wis. 187, 80 N. W.
608, and Barron County v. Beckwith, 142 Wis. 519, 124 N.
W. 1030, both cases citing Mechem, Public Officers, §863.
The reasons why the above cited rule is not, in my opin

ion, applicable here, are as follows:
a. The duties imposed upon the commissioner by ch. 85,

Laws 19U9, are germane to his other duties. Section 85.08
of the statutes has for a considerable period imposed upon
the motor vehicle department, of which the commissioner

has charge, administration of the uniform motor vehicle
operators' license act. The department is required to ex
amine applicants and issue, suspend and revoke licenses as
appropriate. Subsec. (6) enumerates ten classes of persons
to whom licenses are ordinarily not to be issued. One of the
ten classes is "any person when the commissioner has good
cause to believe that the operation of a motor vehicle on
the highways by such person to be inimical to the public
safety or welfare." In three other classes, licenses ordinarily
prohibited may be issued on compliance with certain con
ditions, but "only in the discretion of the commissioner."
These are habitual drunkards and drug addicts (par. (d));
those who have been adjudged mentally ill or deficient (par.
(e)); and deaf persons (par. (g)). Thus it is apparent
that heavy responsibilities in the discretionary licensing as
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drivers of people with physical and mental afflictions were
imposed on the commissioner.

Prior to May 11, 1949, when ch. 85, Laws 1949, became
effective, no license could be issued to "any person subject
to epileptic seizures" (subsec. (6), par. (j)). Ch. 85
amended sec. 85.08 (6) (j) so as to provide for the issu
ance and renewal of temporary licenses to epileptics upon
compliance with specified conditions.
The new duties of the commissioner incidental to this

change are as follows: Devising a form of medical ques
tionnaire upon the advice of physicians for use by appli
cants afflicted with epilepsy; making a discretionary deter
mination whether it appears safe to permit the applicant
to drive; participating with two other (medical) members,
in a board reviewing all denials where requested by the
applicants. It is clear that these new duties are germane
to the previously existing duties of the commissioner. He is
now called upon to exercise discretion with respect to four
classes of persons who are pHma facie excluded from being
licensed, whereas he previously had such discretion with
respect to three. While the afflictions involved are differ
ent, the basic consideration of safety to the public as
affected by the operation of an automobile by a member of
one of the classes is the same.

b. The neiv duties were imposed upon the commissioner
approximately two months before the effective date of the
increase in compensation. Ch. 85, Laws 1949, became effec
tive May 11, 1949. Ch. 405 became effective July 8, 1949.
The portion of sec. 35 thereof which is involved here was
added by an amendment introduced on June 9, 1949. No
duties were imposed upon the commissioner by ch. 405 in
addition to those imposed by ch. 85. While no court deci
sion has been found which requires the imposition of the
new duties and the increase in compensation to be simul
taneous, the fact that the increase in compensation appears
to have been an afterthought at least raises doubt whether
full weight should be given to a legislative determination
that the new duties are of the type sustaining an additional
allowance.

c. In vieiv of the history of the provisions involved, the
legislature did not clearly determine that the $1,500 allow-
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ance related only to the duties of passing on applications of
epileptics. On July 1, 1947, the effective date of sec. 108,
ch. 332, Laws 1947, the salary of the commissioner of the
motor vehicle department was raised from $5,000 to $6,500
annually. This increase was ineffective as to Mr. Marcus
solely because the constitution prohibited it, his term hav
ing commenced the previous May. If a vacancy had occurred
through any cause, Mr. Marcus' successor would have re
ceived $6,500. In other words, the legislature fixed the sal
ary for that office, as the duties then were, without the duty
of passing upon applications of epileptics, at $6,500. The
duty of passing upon such applications, resulting from ch.
85, Laws 1949, and perhaps others, were imposed upon the
commissioner, but nevertheless, the legislature set the new
salary for the position at $7,000, an increase of only $500.
Obviously the $1,500 increase allowed for the duty of pass
ing upon applications of epileptics imposed by ch. 85, Laws
1949, cannot apply to anyone other than the incumbent. A
successor would receive $7,000 without any resort to the
$1,500 allowance and it is expressly provided that the $1,500
allowance shall not result in an increase above $7,000.

I do not mean to suggest in any way that the duties and
responsibilities of the commissioner do not justify the in
creased salary of $6,500 which was fixed by ch. 332, Laws
1947, or the salary of $7,000 fixed by ch. 405, Laws 1949.
Conceding freely that proposed increases are fully justi
fied in the light of such duties and responsibilities, the sal
ary of the present incumbent is limited to $5,000 during
his present term as the result of art. IV, sec. 26, of the
constitution. It is my opinion that the additional annual
allowance of $1,500, even though in form allowed for pass
ing on applications of epileptics, is an attempted increase
in compensation which is invalid.

6. Mr. E. C. Giessel. Mr. Giessel was appointed director
of budget and accounts on April 23, 1947, by the governor
for a term from July 1, 1947, to June 30, 1955. The senate
had given its consent on April 18, 1947. Mr. Giessel took
oath of office June 16, 1947. No fixed salary is stated in
sec. 15.02, but in sec. 20.72, the appropriation statute which
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was enacted by ch. 265, Laws 1947, effective June 15, 1947,
the director's salary was set at $8,000.
Ch. 360, Laws 1949, sec. 104, effective June 30, 1949,

amended sec. 20.72 (1). It increased the total departmental
appropriation but kept the director's salary at $8,000
annually.
Ch. 405, Laws 1949, sec. 27, effective July 8, 1949, once

more amended sec. 20.72 (1). It kept the same total depart
mental appropriation as ch. 360, but it changed the direc
tor's salary to $9,000 annually. No change was made in Mr.
Giessel's term of office, nor were any additional duties speci
fied as basis for an additional allowance.

Finally, ch. 544, Laws 1949, effective July 30, 1949, again
amended sec. 20.72 (1). It provided for a total departmental
appropriation increase over that of ch. 360. It did not
change the $9,000 figure for the director's salary and
inserted thereafter the words, "as amended by chapter
laws of 1949 (Bill No. 200, S.)." This was a reference to
ch. 405. The title of the act indicates that it relates to "addi
tional personnel, materials, and travel expense for the de
partment of budget and accounts necessary to carry out
the provisions of chapter 179, laws of 1949."
You ask if Mr. Giessel is entitled to an annual salary of

$9,000 during his remaining term of office. The answer,
in my opinion, is "No."
As in the instance of Mr. Marcus, discussed above, the

only possible exception to the constitutional prohibition
against an increase in compensation which might be applic
able here is the rule that an allowance for additional duties
foreign to the office is not deemed an increase in compen
sation. The reasons why such rule is not applicable here
are as follows:

a. The duties devolving upon the director of budget and
accounts because of ch. 179, Laws 191^9, are germane to his
other duties.

Sec. 1 of ch. 179, Laws 1949, provides as follows:

"15.195 of the statutes is created to read:
"15.195 DECENTRALIZED PRE-AUDIT; TRANSFER

TO STATE DEPARTMENT OF BUDGET AND AC
COUNTS. (1) The powers, duties and functions of the board
of regents of the university, state board of normal regents.
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department of public welfare, and board of health relating
to the supervision of pre-auditing are hereby transferred
to the state department of budget and accounts."

Whereas in the past each of these four departments was
responsible for its own pre-auditing records and the depart
ment of budget and accounts merely checked the total ex
penses submitted, the department of budget and accounts
has now become fully responsible for a pre-auditing of
each item making up each expense. The supervisory per
sonnel in the pre-audit divisions of the four agencies, as
well as all of their pre-audit records, equipment, and prop
erty, have now been transferred to the department of
budget and accounts.

While this will result in a substantial increase in the

duties performed by the department of budget and accounts,
the duties devolving upon the director have not, in my
opinion, changed in character. The new duties are germane
to his previously existing duties.

b. The legislature expressed no intention that any in
creased allowance be made to the director for the additional
pre-auditing duties.
Ch. 179 became effective by its own terms on July 1,1949.

It contained no provision for any allowance to the director
of budget and accounts because of additional burdens which
might result. Ch. 405 became effective July 8, 1949. While
it increased the salary of the director from ?8,000 to $9,000,
it did not specify that the increase would be payable to the
incumbent because of additional duties. In this respect it
was identical with a number of other salary increases pro
vided by ch. 405, but which cannot become effective as to
the incumbents of these particular offices during their pres
ent terms of office. Ch. 544 became effective July 30, 1949,
and while it is evident that it was enacted to provide addi
tional money to the department because of additional duties
and personnel resulting from ch. 179, there is no sugges
tion that the incumbent director's compensation was to be

affected as a result of ch. 179.

7. Mr. John R. Lange. Mr. Lange was appointed commis
sioner of insurance on December 1, 1948, by the governor

for a term ending June 30, 1951, and the senate gave its
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consent on February 23, 1949. He took his oath of office
and filed his bond on December 1, 1948. His salary was
$6,500 annually by virtue of sec. 20.55 (1), Stats. 1947.

Ch. 360, Laws 1949, sec. 83, effective June 30, 1949,
amended sec, 20.55 (1) by increasing the total departmental
appropriation but kept the commissioner's salary at $6,500.

Ch. 377, Laws 1949, effective July 3, 1949, created sec.
16.274, Stats. It provides that a permanent employe in the
classified service appointed to a position in the unclassified
service shall be given a leave of absence without pay from
his former position in the classified service. It further pro
vides that "Any permanent employe receiving a greater
salary in the classified service than that provided for a posi
tion in the unclassified service to which he is appointed

shall be entitled to the same salary while serving in such
position as he was receiving in the classified service at the
time of such appointment."

If this act applies to Mr. Lange, it would result in his
receiving the larger salary of $590 per month which he
was receiving at the time of his appointment as commis
sioner.

Ch. 405, Laws 1949, sec. 21, effective July 8, 1949, again
amended sec. 20.55 (1). It kept the same total departmental
appropriation as ch. 360, but increased the commissioner's
salary to $7,500 annually.

Is Mr. Lange entitled to be paid at the rate of $7,500
annually starting July 8, 1949, or at the rate of $590 per

month beginning July 3, 1949, or is his salary limited to

$6,500 annually? It is my opinion that it is limited to the
yearly rate of $6,500.
Mr. Lange's term of office as commissioner started De

cember 1, 1948, when he took his oath of office. See discus
sion on this point under the discussion of Mr. Watson's

status, supra. The increase to $7,500 given by ch. 405 can
not apply to Mr. Lange since it would be an increase during
his term of office.

The same reasoning applies to the provisions of ch. 377.
If applied in such a way as to change Mr. Lange's salary
as commissioner back to his salary as a classified employe,
it would result in an increase of compensation during his
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term of office in violation of art. IV, sec. 26. Hence it can
not be construed as applying to him.
An analogous situation is found when the legislature

changes an incumbent's compensation from fees to a sal
ary and on its face the act shows the change does in fact
increase the compensation. The act is void as to the incum
bent. See Galeener v. Honeycutt, 173 Calif. 100, 159 P. 595;
Regan v. San Mateo County, 14 Calif. 2d 713, 97 P. 2d 231,
and 46 C. J., Officers, §265.
WHR

State Board of Health—Cosmetic Art—Courses other
than those mentioned in sec. 159.02 (3), Stats., may not be
counted toward the 1,500 hours required for graduation
from a school of cosmetology.
Under sec. 159.02 (2), Stats., instructors in cosmetology

schools must have a manager's license if the board of health
so prescribes, but the board may by rule permit unlicensed
persons to teach related subjects such as chemistry and
anatomy. Teaching of subjects involving demonstration of
skills and techniques peculiar to cosmetic art must be lim
ited to licensed cosmetologists.

September 12, 1949.
E. H. JORRIS,

Assistant State Health Officer.

You have requested an opinion with respect to two ques
tions, namely:

1. Whether the state board of health has power to permit
teaching of salesmanship, shop management, etc., and to
include such subjects within the 1,500 hours of minimum
instruction required for schools of cosmetology.

2. Whether the board can permit the teaching of certain
subjects such as chemistry and anatomy, by teachers not
qualified as cosmetologists.
In regard to your first question, sec. 159.02 (3) requires

that the course of cosmetology shall consist of 1,500 hours
of study and training, to be completed in a period of not
less than 8 months. The statute then continues:
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♦ Such course of instruction shall include the follow
ing subjects: scientific fundamentals of cosmetic art;
hygiene; histography of the hair, skin, and nails; struc
ture of the head, face and neck; elementary chemistry relat
ing to sterilization and antiseptics; massaging and manipu
lating of the muscles of the scalp, face, neck, shoulders and
hands; hair shaping, bobbing, thinning, singeing and sham
pooing; manicuring; cleansing, arranging, permanent wav
ing, water waving, finger waving, round curling and mar
celling of the hair; hair dyeing and coloring; the use of
cosmetic preparations and antiseptics; and the care of
instruments and equipment and may include electrology."

It will be observed that the statute, after providing that
the course "shall include the following subjects" (naming
them), concludes that it "may include electrology." If the

legislature had intended to permit the 1,500-hour course of
instruction to include subjects other than those enumer

ated, it would have been unnecessary to add an express
authority to include "electrology." Under the rule expressio
unius est exclusio alterius the statute must be construed as

requiring 1,500 hours of instruction in the enumerated
subjects only.

It does not follow that the schools may not offer subjects
in addition to those mentioned, but they may not be counted

toward the 1,500 hours required for gi-aduation. Courses
in shop management and salesmanship relate to the busi
ness aspects of the cosmetology profession and are no doubt
proper subjects to be taught in the schools of cosmetology.
But they have no bearing upon the public health and wel
fare which it is the puiTDOse of the act to foster. Other sub
jects of value to persons engaging in the beauty shop busi
ness, such as bookkeeping and commercial law, could be
justified on the same basis as the courses in shop manage
ment and salesmanship. If the curriculum were permitted
to become loaded with such subjects, the legislative intent
that 1,500 hours be spent on subjects relating to the pecu
liar skills required by the cosmetologists would be frus
trated. The answer to your first question is "No."
With reference to your second question, sec. 159.02 (2),

Stats., provides in part as follows:

"* * * No school for teaching cosmetic art shall be granted
a certificate of registration unless it shall * * * employ and
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maintain a sufficient number of instructors regularly as
such who shall hold a manager's license as prescribed by
the state board of health * *

If it had been the intention of the legislature that every
instructor in a school of cosmetology hold a manager's
license, it would have been unnecessary to add the phrase,
"as prescribed by the state board of health," after the
word "license" in the above quoted statute. "In accordance
with settled rules of construction the provisions of the sec
tion must be construed as a whole and effect given to every
part thereof." State ex rel. Milwaukee v. Mil. E. R. & L. Co.
(1919) 169 Wis. 183, 190, 172 N. W. 230. So construed, sec.
159.02 (2), Stats., means that the instructors must hold a

manager's license as or if the board so prescribes. This
appears to leave room for the board to prescribe other
qualifications for instructors in specialized subjects.
As a matter of fact the present rules do not require

instructors to hold a manager's license, although rule 2 of
the rules and regulations governing schools of cosmetology
does require at least three years' experience in cosmetology,
one year of which has been spent in managing a beauty
parlor. Since this experience might be gained in another
state, it does not follow that to comply with the rule the
instructor would necessarily have to hold a Wisconsin man
ager's license. The rule then continues by providing that
instructors hereafter employed shall among other things
pass an instructor's examination in both practice and the
ory, given by the examining board of cosmetology, and be
able to do all of the branches of the work taught in a school
of cosmetology, except the use of the electric needle. This

rule would, of course, have to be amended if teachers in
special subjects such as chemistry and anatomy are to be
recruited from outside the field of licensed cosmetologists.
But the statute, as construed herein and as heretofore con
strued by the board, does not stand in the way of a rule
permitting qualified teachers in certain subjects to be so
recruited from outside of the cosmetology profession.

Caution should be observed in defining the subjects which
may be taught by such instructors. Teaching of subjects
involving demonstration of the skills and techniques re-
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quired in the practice of cosmetology may itself constitute
the practice of cosmetic art as defined in sec. 159.01 (1),
Stats., and if so, must be limited to persons licensed to prac
tice cosmetic art or expressly exempted from the statute.
See XX Op. Atty. Gen. 583. But no reason is perceived why
the board may not provide by a rule for the employment of
instructors not so licensed or exempted to teach related sub
jects. Such rule ought to contain safeguards which will
insure that only properly qualified persons are so employed.
WAP

Counties—Labor—Pay Roll Deductions—A county has
authority to make pay roll deductions for and remittances
of union dues (or hospital insurance premiums) as to any
employe who authorizes and directs his employer to do so.

September 13, 1949.

Robert W. Arthur,

District Attorney,

Madison, Wisconsin.

You advise that a labor organization has requested the
county clerk to deduct union dues from the respective sal
aries of those county employes who are members of the
organization. It is proposed that such deductions be made
with the written consent of each employe. You inquire
whether the county properly can incur the expense which
would result from the deduction and remittance of union
dues under the proposed plan.
You point out that any deduction such as union dues or

hospitalization insurance premiums from salaries of county
employes necessarily entails an additional use of the time
of county employes in bookkeeping, check entries and for
warding of the funds deducted to the proper recipient, and
you assert that additional expense to the county will result.
You call my attention to the constitutional doctrine that
public funds must not be spent for a private purpose.
In my opinion a county has authority to make pay roll

deductions for and remittances of union dues (or hospital
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insurance premiums) as to any employe who gives an
authorization directing the county to do so. The county's
authority to do this is an incident of its authority to employ
people to perform its functions. Counties can and frequently
do spend public money to provide conveniences and facil
ities for their employes which are deemed to be in the inter
est of the county as an employer. Making a pay roll deduc
tion system available to those employes who desire it is
identical in principle. The clerical expense involved is for
a public purpose exactly as is the expense of providing other
conveniences or benefits to an employe in connection with
his services.

The question presented has not been decided by the
supreme court of Wisconsin. Two decisions from other
states have been brought to my attention, but for the rea
sons hereafter stated, it is my opinion they would not be
followed in Wisconsin insofar as they bear upon the exact
question involved in this opinion.
In Mugford v. Mayor- and City Council of Baltimore, Md.,

185 Md. 266, 44 A. 2d 745, the court said a city could comply
with the voluntary request of an employe coming from him
"in the first instance" that a deduction be made and remitted
to a union, but could not make a deduction at the instance
of a union even though the deduction was terminable by
any employe at any time. The court did not expressly pass
upon the situation where a union made the request but pre
sented written authorization and direction by the employes.
It seems immaterial, however, whether the deduction plan
be first mentioned by the individual employes or a spokes
man for the organization. It would be equally immaterial,
in the case of a pay roll deduction for insurance premiums,
whether the plan be first mentioned by the employe or the
agent for the insurance company.

In Hagerman v. Dayton, 147 Ohio St. 313, 71 N. E. 2d
246, the court said that a check-off conflicted with an Ohio
statute prescribing certain conditions for wage assign
ments. It further declared:

"There is no municipal purpose served by the check-off
of wages of civil service employes. Counsel for appellees
argue that a check-off is a convenience to both the munic-
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ipal appointee and the labor union. We must be realistic
and take judicial notice of what is generally known, that
the check-off is a means of maintaining membership * *

The foregoing statement was apparently dictum since
the court based its decision on a statute relating to wage
assignments, and does not, in my opinion, give sufficient
weight to the proposition that a pay roll deduction plan,
whether for dues to a labor organization or insurance pre
miums, is a convenience offered to those employes who desire
it and that money spent for incidental conveniences for
employes in connection with their services is not spent for
private purposes.
As stated above, it is my opinion that a county has author

ity to make pay roll deductions for and remittances of union

dues (or hospital insurance premiums) as to any employe
who authorizes and directs it. Attention is called to the fact

that there is expressly exempted from sec. 241.09 imposing
certain requirements on wage assignments "any authoriza
tion fi'om an employe to his employer directing him to
make deductions from wages to accrue in the future for
union or employe club dues, insurance * *
TEF

Automobiles and Motor Vehicles—Speed Limits—Words
and Phrases—Nighttime—Under sec. 85.40 (1) (g). Stats.,
the maximum speed of 55 miles per hour for motor vehicles
operating in the nighttime is effective during the period
beginning one hour after sunset and ending one hour be
fore sunrise of the following day. Section 370.015 controls.

September 14, 1949.

B. L. Marcus, Commissioner,

Motor Vehicle Department.

You addressed an inquiry to me as follows:

"Many of the state's 1,400,000 drivers are anxious to
know just when speed must be reduced to 55 M. P. H. to
be within the legal limits of our new speed law.
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"Would I be correct in advising motorists that they ob
serve the lower speed limit of 55 M. P. H. as soon as lights
are required?"

Section 85.06, Stats., prior to its recreation by ch. 623,
Laws 1949, provided in part:

"85.06 (1) * * * All headlights, tail lights, clearance
lights and lights on road machinery required by this sec
tion shall be kept lighted from one-half hour after sunset
until one-half hour before sunrise."

The foregoing section was in force at the time of adop
tion of ch. 449, Laws 1949, which became effective July 14,

1949, amending sec. 85.40, Stats., so that it will now read:

"85.40 (1) Except as otherwise provided in this section,
the speed of any vehicle shall not be in excess of the
following:

* -A:

"(g) 55 miles per hour during nighttime.
"(h) 65 miles per hour."

Chapter 85, Stats., does not define the word "nighttime."
However, a general definition of "nighttime" is contained
in sec. 370.015, Stats., as follows:

"370.015 The term 'nighttime,' when used in any statute,
ordinance, indictment or information shall be construed to
mean the time between one hour after the setting of the
sun on one day and one hour before the rising of the same
on the following day; and the time of sunset and sunrise
shall be ascertained according to the mean solar time of
the ninetieth meridian west from Greenwich, commonly
known as central time, as given in any published almanac."

By its terms this statute is of general application and
will, in the absence of a specific provision in conflict there
with, supply the definition of "nighttime," wherever used
in the statutes.

The designation of time for displaying lights in sec. 85.06
is arbitrary, and while it conforms to the statutory defini
tion of "nighttime" of many other jurisdictions (see 28
Words and Phrases 669-672) it does not purport to define

the term "nighttime" as such.
You are therefore advised that the maximum speed of

55 miles per hour for motor vehicles operating in the night-
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time is effective during the period beginning one hour after
sunset, and ending one hour before sunrise of the following
day. This obviously does not coincide with the time desig
nated in sec. 85.06 for vehicle lighting i-equirements.
SGH

Ap-propnations and Expenditures—University—Regents
of university of Wisconsin have power to make contract
with private concessionaire for sale of programs and
refreshments at university football games on percentage
basis. Monies obtained by regents from such contract are
state funds but profits made by concessionaire are not sub
ject to state control under sec. 20.41 (5) (c), Stats., or
otherwise where no attempt is made by the regents or
university officials to control or regulate the concessionaire
in the handling of its own funds.

September 15, 1949.

A. W. Peterson, Secretary,
Regents of the University of Wisconsin.

You state that the regents of the university of Wisconsin
upon recommendation of the athletic board and director of
intercollegiate athletics propose to sign an agreement with
the National "W" Club for the handling of refreshment
concessions and printed programs for home football games
during the 1949 season subject to the opinion of the attor
ney general as to legality and upon the following conditions:

1. The agreement is to cover the 1949 football season
only. (Further consideration is to be given to a permanent
arrangement.)

2. Concession and program sellers shall operate in areas
designated by the athletic department.

3. Advertising in the programs shall be of such a nature
as not to be in conflict with university regulations regard
ing the type of advertising permitted in periodicals ap
proved by the university.

4. The National "W" Club is to pay 20 per cent of gross
receipts to the athletic department.
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Our opinion is requested as to the legality of the pro
posed arrangement.

Under date of August 30, 1949* you were advised that
the proceeds from program sales, program advertising and
concession receipts are derived from operations carried on
by the university and are state funds under the system
which has heretofore been followed in handling these mat
ters, and that such funds are payable into the state treas
ury under sec. 20.41 (5) (c), Stats.

It was quite apparent that heretofore the university exer
cised very complete supervision over these activities either
directly or indirectly in the preparation of the budget, dis

bursements of funds, planning and production of programs
and arrangements for concessions, as well as in the hiring
and paying of students to do much of the work.
There is, of course, no statutory obligation upon the

regents or the university administration to carry on such
activities at all or even to permit them to be carried on,
and if it is proposed to allow some private organization
(such as the National "W" Club is assumed to be) to handle

such program and refreshment concessions on a percentage

basis without in any way attempting to control the conces

sionaire in its disposition of the profits it may make out of
the operations, it would appear that such profits, if any,
are not state funds any more than for instance would be

true in the case of a person having a contract with the
Wisconsin conservation commission to remove and sell

rough fish from Wisconsin waters either on a percentage
basis or at the rate of so much per pound, or having a con
cession from the conservation commission for selling of re

freshments at one of the state parks. However, discussion
is unnecessary on the proposition that the money received
by the regents under the terms of the contract, as the money
received by the conservation commission under the above
contracts, is state money and must be deposited in the state
treasury.

No concessionaire would be likely to take a contract with

the state or any of its agencies unless he sees an opportu
nity for a reasonable profit, and the question of the terms

* Page 413 of this volume.
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and conditions of a concession contract are a matter for
sound business judgment on tlie part of those having the
responsibility for making the contract. It is assumed, of
course, that public officials will do their duty and will not
in bad faith enter into an unconscionable contract prej
udicial to the best interests of the state.

As has been said many times the regents of the univer
sity have very broad powers under ch. 36, Stats., to accom
plish the objects and perform the duties prescribed by law,
and in my opinion they have power to enter into a contract
of the type proposed (although I do not and cannot prop
erly pass upon the question of business judgment involved)
and the private concessionaire is not subject to the provi
sions of sec. 20.41 (5) (c) or other statutory provisions
relating to funds which must be deposited in the state
treasury.

WHR

Criminal Law—Gambling Device—Gum ball machine

occasionally ejecting trinkets instead of gum is a gambling
device within the purview of sec. 348.07 and sec. 348.09,
Stats.

September, 16, 1949.

William J. McCauley,

District Attorney,

Milwaukee, Wisconsin.

Attention: Joseph E. Tierney.

You have requested my opinion concerning a certain type
of gum machine which you describe as follows: The top
of the machine is equipped with a large glass container
in which gum balls are placed. Included in the glass con
tainer are a number of small trinkets consisting of mini

ature bells, pitchers made of lead, and a number of other
small trinkets made of plastic. Upon the insertion of a
penny in the machine and the pulling of a lever, a gum ball
drops out. However, occasionally when a penny is inserted
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in the machine and the lever pulled, one of these trinkets
drops Instead of a gum ball.
The question presented is whether the machine in ques-

. tion is a gambling device within the meaning of the Wis
consin statutes. Sec. 348.07 forbids the setting up, keeping,
managing or using of "any table, wheel or other construc
tion, or any cards, dice or other device, scheme, contrivance
or thing of any name or description, adapted, suitable,
devised or designed, or which can or shall be used for
gambling purposes." Sec. 348,09 prohibits persons from
knowingly suffering or permitting any such device to be
set up, kept, managed or used.

I am in accord with your statement in your letter in
which you say that the machine is meant to entice small
children to buy more gum than they ordinarily would, hop
ing they would get what appears to them to be a more
valuable prize. Technically, this may be a question of fact,
but I believe that such motive is too apparent to be ignored.
You also stated in your letter that the owners of the

machine have reported that the trinkets and gum balls are
of the approximate value of six-tenths of a cent each. Value

is a word of relative meaning. In this case it is the value
to the child that matters, not wholesale cost to the operator.
There is no element of skill present whatsoever, and I

think it apparent that the principle of operation is based
upon the proposition that there is a chance offered for a

consideration to procure something which the patrons of
the machine believe of gi'eater value than the considera
tion. I therefore believe that the machine is a gambling
device. It is not saved from being classified as such because
something of value is returned for each coin deposited.
This method of attempted evasion of the gambling laws
has been considered and rejected by our supreme court.
See Milwaukee v. Johnson, (1927) 192 Wis. 585, Milwau
kee V. Bm-ns, (1937) 225 Wis. 296.
In the Burns case, swpra, our court quoted from the case

of Shapiro v. Moss, 245 App. Div. 835, 281 N. Y. Supp. 72.
This quotation in part reads:

"This game, which relies for its popularity upon that
gambling spirit innate in so many people and which from
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common knowledge is only a money-making device for the
owner and at the expense of the player, should not be
looked upon with favor by courts or those public officers
who in any way exercise control over them. * * *"

The machine is none the less a gambling device because
the consideration involved is trifling. In fact I consider
it all the more objectionable because it is designed to pro
cure the pennies of small children.
REB

Conservation Commission—Forests—Fires—Municipal'-
ities—Negligence—Municipalities are liable to the state
conservation commission for the costs of fire suppression.

September 16, 1949.

Ernest Swift, Director,
Conservation Department.

You state that the city of Antigo permitted a fire to
escape from a city dump and the fire required suppression
action by your forest protection division. You state further
that the city was billed in due course for the cost of sup
pression in accordance with provisions of sec. 26.14 (8)
(b) and the city has disclaimed liability on the ground
that it is not liable for the negligence of its agents when
it is carrying on a governmental function.
You inquire whether the city of Antigo is liable to the

conservation department for the costs of fire suppression
under the above circumstances.

The applicable statute reads:

"26.14 (8) (b) Any person, firm or corporation who shall
set fire on any land and allow such fire to escape and be
come a forest fire, shall be liable for all expenses incurred
in the suppression of such fire by the state or town in which
such fire occurred. The commission or the town clerk shall
respectively certify to such person the claim of the state
or town in writing, and list thereon the items of expense
incurred in the suppression of such fire. Such claim shall
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be paid within 60 days and if not paid within such time,
the state or touTi maj' begin an action thereon at any time
within 2 years."

Section 370.01 (12) provides;

"The word 'person' extends and applies to bodies politic
and corporate."

The principle asserted on behalf of the city of Antigo
has been well stated in Sutherland, Statutory Construction,
§6301, as follows:

"General words or language of a statute that tends to
injuriously encroach upon the affairs of the government
receive a strict interpretation favorable to the public, and,
in the absence of express provision or necessary implica
tion, the sovereign remains unaffected."

Sullivan v. School District No, 1, 179 Wis. 502; State ex
Tel. Martin v. Reis, 230 Wis. 683.
The rule is an outgrowth of the doctrine of immunity of

the sovereign from liability for negligence of its agents.
While such immunity may be removed or waived by stat
ute, the rule asserts that such statute must be specific and
must be strictly construed. However, in practically every
case where the rule has been applied it has been used to
defend the sovereign, that is, the state or one of its sub
divisions, against the claim of an individual. I find no case
where the rule has operated to defeat a claim of the sov
ereign itself.

It is notable that the doctrine of sovereign immunity in
the case of municipalities is not complete even in the ab
sence of any relieving statute. Municipalities are liable
for the negligence of their agents when such agents are
engaged in a proprietary function. Christian v. New Lon
don, 234 Wis. 123.

They are liable for the negligence of agents engaged in a
governmental function when the relation of the municipal
ity and the injured parties is that of adjoining land own
ers. Young v. Juneau County, 192 Wis. 646; Necedah Manu
facturing Co. V. Juneau County, 206 Wis. 316. They are
further liable for nuisance arising out of a governmental
function in any case where the relation of the municipality
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to the injured party anything other than that of gover
nor to governed. Robb v. Milwaukee, 241 Wis. 432.
Under the foregoing authorities it would seem clear that

the city of Antigo would be liable to any adjoining land
owners for damages resulting from the escape of the dump
fire. Young v. Juneau County, swpTa. In allowing the fire to
escape, the city is committing a nuisance and would be

liable to anyone injured except to a person to whom it bore
the relation of governor to governed. That is, the state
itself, which cannot be considered as "governed" by the
city, if it suffered damages as a result of the escape of the
fire, would appear to have a common law action against

the city. Accordingly, it would seem proper to subject the
city to the statutory charge for fire suppression. Finally,
in my opinion, the city cannot assert a rule of construction
based on sovereign immunity against the sovereign itself,
and therefore the statute, sec. 26.14 (8) (b), which may
be applied to bodies politic under the provisions of sec.
370.01 (12), is applicable to charge the city the costs of
fire suppression.
You have informed us that this fire took place outside

the city limits so the exception in sec. 26.11 (1) is not
applicable.
ROT

Insurance—Licenses and Permits—License fees upon
insurance companies are levied upon the business trans
acted and not upon the company. Companies transacting
more than one class of business must pay the license fee for
each class.

September 16, 1949.

John R. Lange,

Commissioner of Insurance.

You have asked for an interpretation of ch. 508, Laws
1949, which in general permits casualty insurance com
panies to transact on a direct basis the kinds of business
previously authorized only for fire insurance companies.
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and permits fire insurance companies to transact on a
direct basis the kinds of business previously authorized only
for casualty insurance companies. You ask the following
specific questions:

1. Shall the fire insurance premiums received by casualty
insurance companies be taxed under section 76.30 or 76.32?

2. Shall casualty insurance premiums received by fire
insurance companies be taxed under section 76.30 or 76.32?
The controlling statutes read as follows:

"76.30 (1) Every company transacting the business of
insurance against fire, marine or sprinkler leakage loss,
other than companies excepted under subsections (2) and
(3) hereof, shall pay to the state on or before March 1 in
each year, a tax of 2% per cent on the amount of the gross
premiums received for direct insurance, less return premi
ums and cancellations on direct insurance, by such com
pany during the preceding year, in this state. Direct insur
ance shall include all insurance other than reinsurance. In
case any company shall discontinue business in this state
and reinsure the whole or a part of its risks without mak
ing payment of this tax, the company accepting such rein
surance shall pay the tax; and if several companies shall
make such reinsurance the tax shall be apportioned between
such companies in proportion to the original premiums
upon the business, in this state, so reinsured by each such
company. Upon the payment of the tax herein provided,
such company may be licensed to transact its business until
May 1 in the ensuing year, unless sooner revoked or for
feited according to law.
"(2) Excepting domestic mutual insurance companies

included in section 76.34 and companies heretofore organ
ized under sections 201.02 to 201.19, inclusive, no domestic
mutual insurance company shall be required to pay any
taxes, fees, or charges to the state.
"(3) Every domestic stock fire insurance company trans

acting the business of insurance against fire, marine or
sprinkler leakage loss, shall pay to the state on or before
March 1 in each year I14, per cent upon the gross premiums
received for direct insurance, less return premiums and
cancellations on direct insurance by such company during
the preceding year in this state."

"76.32 Every corporation transacting the business of
casualty or suretyship insurance shall pay to the state on
or before the first day of March in each year, two per
centum upon the gross premiums received during the pre-
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ceding year on all policies or contracts which have been
written on the lives of residents or property in this state."

The net effect of that provision of ch. 508, Laws 1949,
which repealed and recreated sec. 201.05 (2m) is to author
ize an insurer which is licensed to carry on one type of
business by direct insurance, to obtain a license to carry on
by direct insurance another type of business. It does not
authorize the company to carry on such additional types of
insurance by virtue of its original license.

It is the established law of this state that the annual
license fees levied upon insurance companies doing busi
ness in the state are levied upon the business transacted
and not upon the company. Travelers' Insurance Company
V. Fricke, 94 Wis. 258, 99 Wis. 367; State ex reL Fidelity
& Casualty Company of New York v. Fncke, 102 Wis. 107.
Therefore if a company transacts more than one class of
business it must pay the license fee specified for each
class.

* * When it is assumed that the license is upon the
business conducted, the conclusion, and the only conclusion
that can possibly follow, is that any company doing the
business of accident insurance in this state must pay the
fees imposed by both of the statutes mentioned. If the com
pany conducts a life insurance business alone, it pays the
fee required by sec. 1220. If it does only an accident busi
ness, it must pay the fee required by this section, and the
additional fee imposed by ch. 105. If it does both kinds
of business, then it must pay both fees. Any other construc
tion would be absurd." 102 Wis. 107, 116.

Specifically, any company transacting a fire insurance
business, even though such business may represent only
an incidental portion of the total transacted, must pay the

license fee provided by sec. 76.30. Similarly, any corpora
tion transacting the business of casualty or suretyship in
surance, whether or not that is its principal business, must
pay the license fee provided by sec. 76.32.
RGT
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Highways and BHdges—Cities—Counties—Words and
Phrases—Appertaining Structures—Under sec. 83.05 (1),
Stats., the determination to widen a city street to a greater
width than 18 feet where such city street constitutes a

part of the county trunk highway system is to be made

exclusively by the city, and the approval by the county high
way committee is limited to the type of improvement, width

and construction features. Such approval may not be with
held arbitrarily.

Cost of curbs, gutters and storm sewers is included un
der sec. 83.05 (2), Stats., but not the cost of sidewalks.

September 16, 1949.

John A. Moore,
District Attorney,

Oshkosh, Wisconsin.

You state that pursuant to sec. 83.05, Stats., a city de
sires to improve a city street constituting a part of the
county trunk highway system, and you inquire whether the
words "subject to the approval of the county highway com
mittee" in sec. 83.05 (1) give the committee the power to
disapprove the project entirely.

Sec. 83.05 (1) reads:

"83.05 (1) When a portion of the system of county aid
highways in any city is to be improved, and the funds from
the city and county are available therefor, the city may
determine that the roadway shall be paved to a greater
width than 18 feet. If it so decides, the city may determine
the type of improvement, the width, and all other features
of the construction, subject to the approval of the county
highway committee. And said committee shall fix the
amount per linear foot of the improvement to be paid by
the county. The city shall then improve the street in the
manner provided generally for making street improve
ments. The work shall be done under the supervision of
the city, but subject to the inspection of the county high
way commissioner."

The words you quote are in pari materia with the re
mainder of the language of the subsection and must be con
sidered in their proper context.
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It is to be noted that the first sentence of the subsection

places with the city the entire power of making the deter
mination to pave the roadway to a greater width than 18
feet. The county highway committee has nothing to do with
the making of this determination. Moreover the second sen
tence gives the city the authority to determine the type of

improvement, the width, and all other features of the con
struction, subject however to the approval of the county
highway committee. It is at this point that the veto power of

the committee enters the picture. It is assumed of course

that all public officials will do their duty reasonably and in
good faith until the contrary is shown. No doubt the legisla
ture intended to give the county highway committee some
check on the details so that the over-all construction would

be in conformity with standards deemed desirable in county
trunk highway construction, but it would appear to con

stitute an abuse of discretion on the part of the county
highway committee if, after the city had made the deter
mination to pave the street to a greater width than 18
feet, the county highway committee were to say in effect:
"We will not approve the type of improvement, the width,
or any other feature of construction regardless of the de
tails, because we don't think you should have determined
upon the wider width in the first place."

It would be difficult to explore all of the possible situa
tions which might arise in case of a controversy between
the city and the county highway committee without know
ing all of the facts and details, and in the absence of more

complete information I will deem the present inquiry to be
sufficiently covered by the general observations made above.

Secondly, you inquire whether the words "appertaining
structures" as used in sec. 83.05 (2) cover such items as

storm sewers, sidewalks, curbs and gutters.
Sec. 83.05 (2) reads:

"83.05 (2) Upon the completion of the work the county's
share of the cost shall be paid to the contractor as though
the county had been an immediate party to the contract. In
no case shall the payment by the county exceed the cost of
18 feet of the width of the pavement, plus a share of the
grading, draining, and appertaining structures, which share
shall be determined by dividing the whole cost of these items
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by the width of the pavement in feet and multiplying the
quotient by 18. The balance of the expense of the improve
ment shall be borne by the city, and shall be provided in
the manner in which expense of street improvement is ordi
narily met. Assessments of benefits may be made by the city
against abutting property in the manner provided where
the improvement is done solely at the expense of the city,
but such assessments of benefits shall not exceed the dif
ference between the cost of the improvement and the
amount contributed thei'eto by the county."

In XXV Op. Atty. Gen. 675 to which you refer, this
office concluded that under sec. 83.05 (3) relating to
improvement of village streets to a greater width than 18
feet, it was not incumbent upon the county to aid the vil
lage in the construction of curbs and sidewalks where the
village street constituted a part of the county trunk high
way system.

It is to be noted, however, that sec. 83.05 (3) is a much
narrower statute than sec. 83.05 (2) since no reference is

made to grading, draining and appertaining structures.
Consequently, what was said in XXV Op. Atty. Gen. 675
cannot be considered as an answer to a question arising
under the broader provisions of sec. 83.05 (2).

The question here is whether storm sewers, sidewalks,
curbs and gutters are "appertaining structures."
"Appertain" means something used in connection with,

McVeefy v. Hayes, 111 Wash. 457, 191 P. 401. Or according
to the dictionary it means "to belong as a part, member,
possession, attribute, etc." American College Dictionary—
Random House.

Normally, curbs, gutters and stoim sewers are used in
connection with the street and are erected within the right-
of-way limits. The gutters and storm sewers are necessary
for proper drainage of the highway and even if not con
sidered "appertaining structures" they might well be con
sidered in the "draining" cost specifically mentioned in sec.
83.05 (2). Likewise the curb serves as a protecting border
of the street or highway. It keeps vehicular traffic on the
improved portion of the highway and helps to protect
pedestrians from the dangers of vehicular traffic if such
were not restricted, and in addition the curbs serve a use

ful pui'pose in the loading and unloading of vehicles.
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While a sidewalk is that portion of the highway that has
been set apart for pedestrian travel, it is ordinarily con
structed only in distinctly urban areas and is not normally
a structure appertaining to a county aid highway. Ch. 88

deals with county highways and reflects a legislative recog
nition of the fact that the county highway system is a mat
ter of concern to the county as a whole for purposes of

county-wide travel, whereas the construction of sidewalks
has always been treated by the legislature as a matter of
purely local concern. For Instance, sec. 62.17 (3) (f) relat
ing to sidewalks in cities, provides:

"(f) Expense. The board of public works shall keep an
accurate account of the expenses of laying, removing and
repairing sidewalks in front of each lot or parcel of land
whether the work be done by contract or otherwise, and
report the same to the comptroller who shall annually pre
pare a statement of the expense so incurred in front of
each lot or parcel of land and report the same to the city
clerk, and the amount therein charged to each lot or parcel
of land shall be by such clerk entered in the tax roll as a
special tax against said lot or parcel of land, and the same
shall be collected in all respects like other taxes upon real
estate. The council may provide that the street commis
sioner shall perform the duties imposed by this section
on the board of public works."

Hence it is concluded that the cost of curbs, gutters and
storm sewers are to be considered in computing "a share
of the grading, draining and appertaining structures" as
used in sec. 83.05 (2) but that sidewalks are not to be so
included.

WHR
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State—Labor—Salaries and Wage s—Highivays and
Bridges—Highway Contracts—Applicability of sec. 103.50
(1), Stats., to wages and hours of truck drivers performing
certain hauling operations with respect to highway
improvements discussed.

September 20, 1949.

VOYTA Wrabetz, Chairman,

Industrial Commission.

You have inquired whether sec. 103.50, Stats., is appli
cable to truck drivers: (a) For stock piling sand, gravel,
crushed rock or other road building material at a given
spot for the use of the principal contractor on a road con
struction project; (b) for delivery and distribution over
the surface of the highway where it can be used without
rehandling; (c) for hauling from a roadside plant on the
job to a black top mixer and spreader; (d) for hauling
ready-mixed concrete to a bridge or a highway and dump
ing the mixture into forms.

Also you have inquired whether it makes any diiference
if such truck drivers are employed as, or by, a commercial
or contract hauler.

Section 103.50 (1) reads:

"No laborer or mechanic in the employ of the contrac
tor, or of any subcontractor, agent, or other person doing
or contracting to do all or a part of the xvork under a con
tract based on bids as provided in section 84.06 (2) to
which the state is a party for the construction or improve
ment of any highway, shall be permitted to work a longer
number of hours per day or per calendar week than the
prevailing hours of labor determined pursuant to this sec
tion ; nor shall he be paid a lesser rate of wages than the
prevailing rate of wages thus determined, for the area in
which the work is to be done; except that any such laborer
or mechanic may be permitted or required to work more
than such prevailing number of hours per day and per cal
endar week if he shall be paid for all hours in excess of
the prevailing hours at a rate of at least l^/^ times his
hourly rate of pay."

Prevailing hours of labor and rates of pay are deter

mined by the industrial commission under sec. 103.50 (3).
Section 103.50 (6) provides:
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"The prevailing hours of labor and the prevailing wage
rates and classifications for all labor shall be specifically
set forth in the advertisements, proposals and contracts for
each highway construction contract to which the state is
a party, and shall, together with the provisions of subsec
tion (7), be kept posted on the project by the employer
in at least 2 conspicuous places for the information of
employes working on the project."

Penalties are provided by sec. 103.50 (7), and sec. 103.50
(8) provides:

"It shall be the duty of the highway commission to re
quire adherence to subsections (1) and (6). The highway
commission may demand and it shall be the duty of every
contractor and subcontractor to furnish copies of any and
all pay rolls and it may examine all records relating to hours
of work and the wages paid laborers and mechanics on the
work to which this section is applicable. Upon request of
the highway commission or upon complaint of alleged vio
lation, it shall be the duty of the district attorney of the
county in which the work is located to make such investi
gation as necessary and to prosecute violations in a court
of competent jurisdiction."

Section 84.06 (2) requires that with certain specified
exceptions, all highway improvements shall be executed by
contract based on bids. Subsection (1) defines "improve
ment" as follows:

"The word 'improvement' as used in this section includes
construction, reconstruction and the activities, operations
and processes incidental to building, fabricating or better
ing a highway or street, but not maintenance. The state
highway commission may prepare plans, estimates and
specifications and undertake and perform all surveys, inves
tigations and engineering work for any highway improve
ment within its jurisdiction. When provision has been made
for the necessary funds for any such highway improvement
and, if federal aid is to be utilized, when the project has
been approved by the proper federal authorities, the com
mission may proceed as provided in this section, with due
regard to any applicable federal requirement or regulation."

Section 103.50 had its origin in ch. 432, Laws of 1931,
and its evident purpose was to insure employment at living
wages and prevailing hours of employment. See XX Op.
Atty. Gen, 496,
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The essential question in determining the scope of its
applicability is: What operations are part of "work under
a contract" for highway improvement? It is the character
of the particular operation and its relation to the highway
improvement which the statute makes determinative, and
not the relationship to the state or the principal contractor
of the person performing the operation. If a particular
operation constitutes "work under a contract," then the
principal contractor or any "subcontractor, agent or other
person" doing or contracting to perform that operation is
subject to sec. 103.50 (1). It then follows that the wages
and hours of any laborer or mechanic in his employ for
that purpose are subject to sec. 103.50 (1). In my opinion
"work under a contract" for a particular highway improve
ment means the work performed in executing such high
way improvement.
The specific situations presented in your request for opin

ion are repeated below with my conclusion as to each.
(a) Do truck driver rates certified by the industrial

commission apply to drivers for stock piling material at a
given spot?
A categorical answer cannot be given. Materials used

in highway improvements are often purchased from com
mercial establishments which have a fixed place of business
from which they regularly supply such materials on a deliv
ered basis and sales are often made with the stipulation
that the seller make delivery at the site of the highway
improvement. Where the transaction is of this type and
where the seller merely transports the materials to a stock
l)ile at the site of the highway improvement, the delivery
operation is not, in my opinion, a part of the work of exe
cuting the improvement. Accordingly the wages and hours
of the truck driver employes of the seller are not subject
to sec. 103.50 (1).
On the other hand, certain materials such as sand, gravel

and crushed rock are often obtained from a pit which is
opened specifically in order to supply the particular high
way improvement or from one which is used only sporad
ically when a project happens to be close at hand. The prin
cipal contractor often arranges with the land owner for the
purchase of the material and hauls it in his own trucks or
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contracts with another to do so. In either event, the hauling
operation would in my opinion be a part of the work of
executing the improvement and wages and hours of the
truck driver employes of the person doing or contracting
to do the hauling would be subject to sec. 103.50 (1). This
would be true whether the truck which transported the
material out of the pit dumped it on a stock pile or distrib
uted it over the highway.
(b) Do truck driver rates certified by the industrial com

mission apply to drivers for delivery and distribution over
the surface of the highway where it can be used without
rehandling?

In my opinion, this operation is part of the work of exe
cuting the improvement. It is immaterial whether the per
son performing it is also the seller of the materials. It is
not essential that he have a contract directly with the
principal contractor. The wages and hours of his truck
driver employes would be subject to sec. 103.50 (1).
(c) Do truck driver rates certified by the industrial com

mission apply to drivers for hauling from a roadside
plant on the job to a black top mixer and spreader?
In my opinion, this operation is part of the work of exe

cuting the improvement. It is not essential that the person
performing it be the principal contractor or that he have
a contract directly with the principal contractor. The wages
and hours of his truck driver employes would be subject
to sec. 103.50 (1).
(d) Do truck driver rates certified by the industrial com

mission apply to drivers for hauling ready-mixed concrete
to a bridge or to a highway and dumping the mixture into
forms?

In my opinion, this operation is part of the work of exe
cuting the improvement. As I understand the facts, the
ready-mixed concrete is normally supplied from the fixed
place of business of a commercial establishment which is
in the business of supplying it and is transported in trucks
belonging to the person who operates the establishment.
The whole operation goes beyond mere delivery of mate
rials, however, since the concrete must be and is dumped
directly out of the seller's truck into forms. In my opinion
the hauling operation is for that reason a part of the work
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of executing the improvement. Tlie wages and hours of the
truck driver employes are subject to sec. 103.50 (1).
In none of the foregoing situations is the fact that the

person performing the operation is a contract motor car
rier or private motor carrier as defined in sec. 194.01 the
determining factor. The applicability of sec. 103.50 (1) is
determined by the character of the operation performed.
TEF

WHR

Municipalities—Malt Beverages—Licenses and Permits
—Town has authority to grant lessee of city-owned prop
erty within town boundaries a license for the sale of fer
mented malt beverages provided for by sec. 66.054 (8) (a).

September 20, 1949.

Leo p. Lownik,
District Attorney,

Richland Center, Wisconsin.

You advise me that the city of Richland Center is the
owner of lands which have been converted into an airport
which is known as the Richland Center Airport, all of which
lands are located in the town of Buena Vista, Richland
county, Wisconsin, approximately 5 miles east of the incor
porated limits of the city. The city has leased the entire
premises to the Richland Center Flying Club, a corpora
tion, and the club in turn has leased a building on these
premises used for headquarters and a restaurant to a pri
vate individual, who has made application to the town
board of the town of Buena Vista for a Class "B" beer
license. The city officials have taken the position that be
cause the city of Richland Center has under local option
refused the granting of licenses in the city, that would
extend over all property owned by the city and consequently
would extend over the property in question.
The question you present is: Does a town board have

jurisdiction over city-owned property located in the said
town for the purpose of granting to a lessee of said prop-



^186 Opinions of the Attorney General

erty a beer license under the provisions of sec. 66.054 (8)
(a), Stats.?
A somewhat similar situation is discussed in XXX Op.

Atty. Gen. 297 where it was concluded that a concession
aire in the state fair park whose lease with the state per
mits him to sell malt beverages is nonetheless subject to
the licensing regulations imposed by the municipality in
which the park is located. This opinion cites several others
uniformly upholding the licensing power of the municipal
ity within which the licensed premises are situated.

Section 66.054 (5) (b) provides as follows:

"The governing body of every city, village and town shall
have the power, but shall not be required, to issue licenses
to wholesalers and retailers for the sale of fermented malt
beverages within its respective limits, as herein provided.
Said retailers' licenses shall be of two classes, to be desig
nated as Classes 'A' and 'B'."

This licensing power has not been restricted or changed
in any way since the 1941 opinion above cited.

It is well settled that the rule in this state is that a munic
ipality cannot exercise its governmental authority outside
its limits. See Becker v. The CUy of La Crosse, (1898) 99
Wis. 414, 419 and Schneider v. Menasha. (1903) 118 Wis.
298, 303.

It is therefore my opinion that the town board has jur
isdiction over the city-owned property located in said town
for the purpose of granting the license in question.
REB
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Insane—Commitment—Maintenance—Under sec. 51.04
(3), Stats., county judge may commit to state mental hos
pital for observation only after receipt of report of the
physicians. Commitment under that subsection without re
port of physicians is irregular and patient may be admitted
and detained for not over 10 days under sec. 51.05 (4).
Thereafter application must be made by the superintendent
as provided in that subsection, unless a valid commitment
is made in the meantime or the patient is discharged.
Per capita cost at state mental institution must be cal

culated on the basis of the entire institution and not on the
basis of separate buildings and facilities, pursuant to sec.
51.08 (1), Stats.

September 23, 1949.

A. W. Bayley, Director,
State Department of Public Welfare.

You have requested an opinion with reference to the fol
lowing state of facts:
W. R. was admitted to Winnebago state hospital pursuant

to a writ of detention for medical observation on official
form number MH 89. No other forms accompanied this
order. He was committed from county A but it appears
from a letter written by the county judge of that county to
the county judge of county B that the legal settlement of
the patient is probably in county B. The letter just referred
to also indicates that the sheriff picked the man up late in
the evening and it was impossible to get doctors to hold the
examination at that time. The patient, however, became
violent and destructive and the sheriff asked the judge of
county A to give him some kind of an order to get him
into Winnebago that night. Instead of making a 10-day
detention order for safety, pursuant to sec. 51.04 (2),
Stats., the judge erroneously made an order for medical
observation under subsec. (3) of said section.
Such an order cannot be legally made until the judge

receives the report of the physicians. The judge had no
jurisdiction to make any such order in this case since the
physicians' report was not on file. XXXVII Op. Atty Gen
139.
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The authority of the superintendent to receive the patient
into the hospital and detain him not exceeding 10 days is
provided in sec. 51.05 (4), Stats., which provides as follows:

"If a patient is bi'ought to or applies for admission to
any hospital without a commitment or application or under
a void or irregular commitment or application, the super
intendent may detain him not exceeding 10 days to pro
cure a valid commitment or application or for observation.
If the patient needs hospitalization, in the opinion of the
superintendent, he may make the application provided for
in section 51.01; and thereafter the proceedings shall be
as upon other applications. His signature to the applica
tion shall suffice. The superintendent's application shall be
made in the county where the institution is located."

Under sec. 51.01 (1), Stats., application for the mental ex
amination of any person believed to be mentally ill, etc., may
be made to the county or district judge of the county in
which the patient is found, regardless of where his legal

settlement is. It follows that if an application for mental
examination were made to the judge of county A it would

be his duty to proceed with the matter and carry it through
to the final conclusion according to the statutes. However,
if he declines to do so, the superintendent of the hospital
has the choice of only two alternatives: First, to discharge
the patient at the end of 10 days regardless of how much
he needs hospitalization; or second, to make application
pursuant to sec. 51.05 (4), above quoted, to the county judge
of the county in which the hospital is located, namely Win-

nebago county.

You also have inquired as to whether or not it is possible
to have different per capita costs within the same hospital.
The superintendent of Winnebago hospital states that when
a new building is available for patient care he believes that
the per capita cost for that building should differ from the
per capita cost for other facilities of the hospital because
it will be an acute treatment unit where patients will have

greater demands for medical, diagnostic and therapeutic
services and the cost will be much higher than it will be
for the patient who is convalescent or who is stationary and
requires little if any care except occasionally. He states a
number of reasons why it would be unfair to charge an
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avei-age or per capita cost to every patient in the hospital
where the convalescent or stationary patient must bear
burden of the acute treatment program for the newly ad
mitted patient.

Section 51.08 (1), Stats., provides as follows:

"The expense of maintenance, care and treatment of
each patient in any state hospital shall be at the rate of $4
per week, and in any county hospital or facility for the
mentally infirm at the rate of $8 per week. For each such
patient in any county hospital maintained at public charge
elsewhere than in the county of his legal settlement the
whole rate shall be charged to the state and one-half charged
over by the state against the county of his legal settlement.
For other patients maintained in any county hospital at
public charge one-half of said rate shall be chai'ged to the
state and one-half to the county of their legal settlement.
When any patient is temporarily transferred from any state
or county hospital to a hospital for surgical and medical
care or both, the state charges or aid provided for in this
subsection shall continue during the period of such transfer.
Such charge shall be adjusted as provided in section Jhd.lOS,
but nothing herein shall prevent the collection of the actual
per capita cost of maintenance or a part thereof by the
department or by a county having a population of 500,000.
This amendment (1949) shall be effective so as to apply to
the cost of county operation of hospitals beginning July 1,
1948."

The only purpose of calculating the per capita cost is
for the determination of the charge to be made to patients.

Sec. 46.10, Stats. It is to be "fixed by rule of the depart
ment." Sec. 46.10 (6). The statute is silent as to any classi
fication of patients or facilities for the purpose of calcu
lating the per capita cost for each class and we understand

that historically it has always been calculated on the basis
of the entire institution. The cost of maintaining the entire
institution is divided by the number of patient weeks in
order to arrive at the weekly per capita cost. There is no
authority for calculating the per capita cost separately for
each building or facility of the hospital. It is considered
that it was not the legislative intent that this be done, and
you are therefore advised that the per capita cost to be
charged to the patients is to be calculated on the basis of
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the entire institution. If it would be more equitable to do it
the other way, legislation authorizing the same may be
sought.
WAP

Public Assistance—Old-age Assistance—Disposal of an
incompetent's estate by a guardian pursuant to a court
order does not constitute depriving oneself of property for
the purpose of qualifying for assistance, even though appli
cation for old-age assistance was contemplated at the time.

Sec. 49.23 (3) construed.

September 23, 1949.

A. W. Bayley, Director,

State Department of Public Welfare.

You ask my opinion as to whether an incompetent with
an estate of $1,000 which has been reduced to $300 by the
payment of obligations for care to relatives at a time when
application for assistance is contemplated, has thereby be
come ineligible for old-age assistance, pursuant to sec. 49.23

(3). The payments were made by the incompetent's guard
ian and under court order.

Sec. 49.23 (3) reads as follows :

"49.23 Persons ineligible. Old-age assistance shall not be
granted or paid to a person:

<<« ^ 4:

"(3) Who has deprived himself, directly or indirectly,
of any property for the purpose of qualifying for assistance
or to avoid the provisions of chapter 49."

According to the standards being used in the adminis
tration of old-age assistance, a person otherwise eli;?ible
who has $300 or less in cash or readily liquidable assets is
considered prima facie to be in need of public assistance.
Such a person having $1,000 would not be eligible until $700
of that was spent and would become ineligible under 49.23
(3) if that $700 were disposed of for the purpose of quali
fying for assistance or to defeat the recovery provisions
of chapter 49.



Opinions of the Attorney General 491

This subsection of the statutes has never been construed

by the courts, but was extensively discussed in an opinion
of this office dated April 10, 1939 and found in XXVIII Op.

Atty. Gen. 234. In that opinion it was stated on page 236:

"* * * The problem is not essentially different from any
case where the rights of the parties are dependent upon
whether a conveyance was made to hinder, delay and
defraud creditors—whether the conveyance was fraudu
lent in view of all the facts and circumstances of the par
ticular case. * * *"

Whether there is a payment of funds from a bank account
or a conveyance of real estate makes no difference in the
application of sec. 49.23 (3). Both are property.

Essentially the question is: If a person who has never
received public assistance pays his just obligations even
though he knows that this payment will impoverish him
and almost certainly compel him to seek public assistance,
is he defrauding the public—a mere prospective creditor—
by so doing?

In the case you cite, the applicant herself is incompetent.
The payments in question were made by the guardian upon
the advice and with the formal approval of the court. So
long as this action was properly taken and is regular on
its face, fraud cannot be imputed to it. Your request for
opinion states no facts upon which a claim that fraud was
practiced upon the court can be based.

It is my opinion upon the basis of the facts presented
that this person has not become ineligible for old-age assist
ance because of the disposal of the funds in the guardian
ship account.

GFS
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Public Welfare Department—Board—Per Diem—Insti
tutions for visiting which members of the board of public
welfare are entitled to per diem under sec. 46.012 (2),
Stats., include only those mentioned in sec. 46.0S (1).

September 23, 1949.

A. W. Bayley, Director,

State Department of Public Welfare.

You have requested an interpretation of sec. 46.012 (2),
Stats., which provides as follows with respect to the board
of public welfare:

"There shall be at least one meeting a month at Madison,
for which each member shall receive for his services a per
diem of $25 for time spent at such meetings and a per diem
of $10 for time spent in visiting the institutions under the
jurisdiction of the department, but not exceeding $800 per
annum, together with necessary expenses incurred in the
performance of his official duties."

You inquire whether the word "institutions" as used in

the above statute refers to all activities of the department.
Section 370.01 (1), Stats., provides as follows:

"In the construction of the statutes of this state the fol
lowing rules shall be observed unless such construction
would be inconsistent with the manifest intent of the legis
lature ; that is to say:
"(1) All words and phrases shall be construed and under

stood according to the common and approved usage of the
language; but technical words and phrases and such others
as may have acquired a peculiar and appropriate meaning
in the law shall be construed and understood according
to such peculiar and appropriate meaning."

The word "institution" has a broader meaning than
merely the buildings and grounds occupied by charitable,
penal and custodial organizations. It may include an estab
lished society or corporation or a foundation. In this broad
sense, it would include licensed child welfare agencies which
are under the jurisdiction of the department.
But no definition has been found which would include

all "activities" of the department. Statutes authorizing the
payment of monies out of the ti-easury are to be strictly
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construed against the claimant. That the word "institu
tions" as used in this statute was intended to include only
physical places is apparent from the fact that the statute
refers to "time spent in visiting the institutions." Cf. sec.
46.014 (10), Stats.
You are therefore advised that it is my opinion that the

only institutions for visiting which the members of the
board are entitled to a per diem are those mentioned in
sec. 46.03 (1), Stats, Other activities of the department are
not included within the meaning of the word "institutions"
as used in sec. 46.012 (2), Stats.
WAP

'Criminal Law—Gambling Device—Game or device known
as "Crib-A-Dice" is not a gambling device per se within the
meaning of sees. 348.07, 348.09 and 176.90, Stats., unless
actually used for gambling.

September 23, 1949,

Fulton Collipp,
District Attorney,

Friendship, Wisconsin.

You have requested my opinion as to whether a game
denominated "Crib-A-Dice" is a gambling device within the
meaning of sees. 348.07, 348.09 and 176.90, Stats.
The game to which you refer appears to be a simplified

form of the common game of backgammon. Two to four
persons competing with each other, advance the position of

colored marbles, which identify each player, upon a play
ing board from a starting to a finishing position. Advance
ment toward the winning position is determined by throw
ing dice under a set of rules, the details of which are imma
terial. While a slight degree of skill may be involved, it
is predominantly a game of chance. The game, like any
game of chance, can be used for gambling purposes.
Your question, however,- is whether the device is a

gambling device condemned by the statutes referred to.
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In my opinion, upon the facts submitted, the game in
question is not a gambling device within the meaning of
the statutes unless it can be shown that it is actually used
for gambling purposes. I base my conclusion upon the dis
tinction drawn in XXX Op. Atty. Gen, 300 and in Dallmann
tK Kluchetik]!, (1938) 229 Wis. 169, 179, between an article
which is capable of use for innocent as well as for gambling
purposes, and an article or device which has been declared
by statute to be a gambling device. The opinions of the
attorney general and of the supreme court cited above dis
cuss in sufficient detail the considerations which compel this
conclusion.

REB

Munic-ipalities—Counties—Public Assistance—Old-Age
Assistance—Sec. 49.10 (11), Stats., does not alter the lia
bility of the municipalities to reimburse counties on the
county system of relief for old-age assistance granted to
persons having legal settlement in such municipalities pur
suant to sec. 49.37 (2) and (3).

September 23, 1949.

A. W. Bayley, Director,
State Department of Public Welfare.

You have requested an opinion as to whether or not the
county boards in counties on the county system of admin
istering public assistance may charge back to the munici
pality of legal settlement amounts paid in old-age assist
ance pursuant-to sec. 49.37 (2) and (3), Stats., which pro
vides as follows:

"(2) The county board may cause each municipality to
reimburse the county for all amounts paid in old-age assist
ance to persons having a settlement therein, less the
amounts received by the county from the state and federal
governments pui suant to section 49.38. If the county board
has taken such action the county clerk shall make a report
to the board at its annual NTivember meeting showing in
detail the amounts which are chargeable to each municipal-
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ity, and the board at such meeting shall determine the
amount to be raised and paid by each municipality to reim
burse the county.
"(3) The county clerk shall charge the amount so deter

mined to such municipality and shall certify the same to
the municipal clerk. Each municipality shall annually levy
a tax sufficient to meet such charges, and shall pay to the
county the amount so certified. Such tax shall be a county
special tax for tax settlement purposes but the municipality
shall pay to the county on or before March 22 in each year
the percentage of such tax actually collected, which per-
cptage shall be determined by applying the ratio of collec
tion of its entire tax roll excepting special assessments and
taxes levied pursuant to section 59.96 to the amount of
such county special tax."

The question arises by reason of the enactment in 1947
of sec. 49.10 (11), Stats. Section 49.10 prescribes how legal
settlement shall be determined and subsec. (11) provides
as follows:

"(11) When this section is applied to any county oper
ating under the county system of administering public
assistance the term 'municipality' as used herein shall mean
and include such county unless the context clearly requires
otherwise."

It seems apparent that in the case of sec. 49.37 (2) and
(3) above quoted, "the context clearly requires otherwise."
For example, if sec. 49.10 (11) were regarded as applying
to sec. 49.37 (2), the latter section would have to be read
as though it provided that "the county board may cause
the county to reimburse the county for all amounts paid in
old-age assistance to persons having a settlement therein"
etc.

It seems clear that the primary purpose of the legislature
in enacting sec. 49.10 (11) was to provide for the disposi
tion of inter-county claims. It is highly unlikely that there
was any intention to work an implied change in the liabil
ity of municipalities to reimburse the county for old-age
assistance in counties which had adopted the county system
of relief. The county system is authorized by sec. 49.03 (1)
(a), Stats., which empowers county boards to "provide
that the county shall bear the expense of maintaining all
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dependents therein and thereupon the county shall relieve
all dependents in the county; and all powers conferred and
duties imposed by this chapter upon municipalities shall
be exercised and performed by the county." Prior to the

enactment of sec. 49.10 (11) it was clear that counties exer
cising this option did not thereby relieve the municipalities
of their obligation to reimburse the county for old-age
assistance if so ordered by the county board under sec.
49.37 (2) and (3). They merely undertook the duty of
administering relief of dependents. If the legislature had
intended to change the consequences of a county's adopting

the county system of relief by providing that this should
also include relieving the municipalities of their possible
liability to reimburse the county for old-age assistance, it
appears that sec. 49.03 (1) (a) would have been amended
rather than leaving the matter to be determined by infer
ence from sec. 49.10 (11).
For the foregoing reasons you are advised that counties

on the county system of relief may charge back old-age
assistance payments to the municipalities in which the
recipients have legal settlements notwithstanding the pro
visions of sec. 49.10 (11), Stats.
WAP
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State—Officers and Employes—Hours of Labor—Subsec.
(1) of sec. 14.59, Stats., applies only to offices and office

workers, as distinguished from museums, libraries and
similar services.

Subsec. (1) is not limited to a single office for each
department, nor to offices in the state capitol and office
building.

An office conducted in an institution, or in connection

with a field service, is not excluded from the application
of subsec. (1) of sec. 14.59 unless the characteristics of its

operation otherwise identify it with institutional or field

service operation rather than with administration.

September 23, 1949.

A. J. Opstedal,
Director of Personnel,

Bureau of Personnel.

You have asked an interpretation of sec. 14.59 (entitled
"State Office Hours; Standard Work Week") as created
by ch. 630, Laws 1949, in several particulars.
The first portion of subsec. (1) specifies the hours dur

ing which the "offices of the departments of state govern
ment" shall be kept open. The second portion of the sub
section deals with adjustments to be made with office em
ployes when work on Satui'day causes their hours to be in
excess of 40 houi's per week. You ask advice concerning the
type of office which must observe the specified hours.
An office is defined in Webster's New International Dic

tionary, Second Edition Unabridged, in reference to gov
ernment as "any of various buildings or sets of rooms in
which the business of some branch of governmental admin
istration is conducted or from which it is directed * *

The space which constitutes the office of any particular
department can be determined exactly only by examina
tion of the functioning of that particular department. Its
office is not necessarily limited to a single location. If a
department operates several offices, the hours must be
observed in each. The offices for which the statute pre
scribes office hours are not limited to those located at the
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capitol or state office building or in the city of Madison.
See XXXV Op. Atty. Gen. 237.
The legislature indicated that a reduction of staff shall

take place on Saturday mornings and accordingly showed
its intent that the bulk of the state's work in offices be done

on the other week days. It is accordingly unnecessary that
on Saturday morning the public shall have access to all the
rooms or space which are a part of the particular office
on other days of the week. All that is required on Saturday
morning is that the public shall have a reasonable oppor
tunity to transact business with some representative of the
department involved at a location approximately the same
as the location where such business could be done on other

days. The legislature has not attempted to specify a rule
in minute detail and has evidently relied on administra

tive judgment to produce a reasonable result.
You inquire about "museums and libraries which are

open to the public during evening hours, or kitchens, dining
rooms, and power plants in which employes' duty hours
vary throughout the 24-hour day." As stated above, rooms
which come within the definition of an office for this pur
pose are those from which some "administration is con
ducted or from which it is directed." Accordingly the office
hours required by the statute do not apply to the facilities

mentioned in your question.
Subsec. (2) of sec. 14.59 provides:

"The departments of the state government which oper
ate penal, medical, charitable and educational institutions
or maintain field services in which the standard basis for
employment presently exceeds 40 hours per week shall in
co-operation with the bureau of personnel make a study
of the hours of labor in such departments and of the
feasibility of placing the employes in such services on a
standard basis of employment of 40 hours per week divided
into 5 days of 8 hours each. The departments, with the con
sent of the emergency board, are authorized to put such
standard basis of employment into effect in such instances
as they may deem feasible and practical, taking into con
sideration the nature of the service rendered and the avail
ability of the necessary funds."

It is clear that in the case of a department of state gov
ernment which operates an institution or service enumer-
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ated in subsec. (2), its offices located outside of such insti
tutions are subject to subsec. (1). You ask, however,

whether offices located within such an institution are sub

ject to the office hour requirements and whether office work

ers in such offices are subject to the standard work week
provided in subsec. (1).

Without the facts of specific situations, no detailed inter
pretation can be given. My opinion on certain very general
propositions is as follows:

1. Subsec. (1) specifying office hours and a standard
work week applies to offices as above defined when located
in institutions otherwise subject to subsec. (2).

2. As to any specific portion of an institution, the prac

tice before the enactment of ch. 630 of observing the office
hours previously specified by sec. 14.59 will be important
in determining whether that portion of the institution is
an office subject to the presently prescribed office hours.

3. Generally speaking, space in an institution where cler
ical and administrative work is concentrated and to which

the public is accustomed to resort on questions of admin
istration is an "office" even though its work may be lim

ited to administration of the particular institution.
4. Services involved in the operation of an institution

and which because of their nature are carried on contin

uously or at hours other than those specified for offices are
not subject to subsec. (1). If the standard basis for
employment in such services presently exceeds 40 hours
per week such services are subject only to subsec. (2) even
though the work at times may have some of the same char
acteristics as that which is ordinarily considered office
work.

TEF
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Appropriations and Expenditures—Pensions—Wisconsin
Retirement Fund—Municipality Contribution—"Self-sup
porting or revolving activities of the general fund" as used
in sec. 20.90 (2) (a), Stats., could include grants-in-aid
from the federal security agency, so that the municipality
contribution to be made by the state to the Wisconsin retire
ment fund pursuant to sec. 66.905 (1) for employes whose
salaries are paid from such grants-in-aid could be charged
to such grants with the approval of the federal authorities.

Such contributions should not be so charged until the
approval of the federal authorities has been obtained and
such approval evidenced by its inclusion in a plan for the
use of such grants-in-aid agreed upon by the federal gov
ernment and the state of Wisconsin.

September 28, 1949.

Dr. Carl N. Neupert,
State Board of Health.

Sec. 114 of ch. 360, Laws 1949, created paragraph (a)
of sec. 20.90 (2) of the statutes which reads:

"(a) Effective with employe earnings beginning July 1,
1949, from the general fund, all contributions by the state
of Wisconsin pursuant to section 66.905 (1) for employes
of self-supporting or revolving activities of the general
fund shall be charged to such respective self-supporting or
revolving appropriations from which the salaries of the
employes are paid."

Your letter of July 30, 1949, requests my opinion as to
whether the grants-in-aid from the federal security agency
would be classified as "self-supporting or revolving activ
ities of the general fund" so that the municipality contri
bution which must be made by the state to the Wisconsin
retirement fund pursuant to sec. 66.905 (1) for the
employes whose salaries are paid from such grants-in-aid
should also be paid from said grants.
In the ordinary sense, the term "revolving fund" is a

term used by governmental accountants to apply to the
funds used in an activity which is self-supporting from fees
it takes in, such as license fees, fees for the giving of exam
inations, fees for services, repayment of loans, and pay-
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mont for the sale of goods. (Morey, Introduction to Gov
ernmental Accounting, p. 22.) However, I am informed by
the bureau of budget and accounts that the term is used
in actual practice in Wisconsin to refer to any fund, the
source of which is other than the general taxes or general
I'cvenues of the state. In this sense funds coming from
federal aids or federal reimbursement of a state expend
iture are generally referred to as revolving funds. The prac
tical construction long continued, given to a statute by
those intrusted with its administration, is of great weight
and oftentimes decisive in determining its meaning. State
ex rel Green v. Clark, 235 Wis. 628, 294 N. W. 25.
In determining the intent of the legislature in using this

terminology in this particular case, we must take into con
sideration sec. 20.43 (2) of our statutes, which reads as
follows:

"Federal Aid for Public Health. All moneys received
by this state as federal aid for public health services, to
be expended for the purposes specified in the acts of con
gress pursuant to which such federal aid is given and in
accordance with plans prepared by the board of health and
approved by (a) the United States Children's Bureau, (b)
the United States Public Health Service for public health
assistance to the states, (c) the United States Public Health
Service for venereal disease control and (d) the United
States Public Health Service for tuberculosis control. Any
federal funds matched by state funds and remaining avail
able to the state at the end of each quarter shall be trans
ferred on certificate of the secretary of the state board of
health to the appropriation made by section 20.43 (13)
(b)."

This has its corollary in 42 U. S. C. §246 (g) which pro
vides as follows:

"The moneys so paid to any State, or to any political
subdivision or other organization, shall be expended solely
in cai-rying out the purposes specified in subsection (a),
or subsection (b), or subsection (c), or subsection (e) of
this section, as the case may be, and in accordance with
plans, approved by the Surgeon General, which have been
presented by the health authority of such State, or, under
the circumstances specified in subsection (f) (1) of this
section, by the political subdivision, or the agency, institu
tion or other organization to whom the payment is made.
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and, to the extent that any such plan contains provisions
relating to mental health, by the mental health authority
of such State."

It is apparent from our state statute and from the fed
eral statute that it was intended that these moneys received
from the federal government and reappropriated by the
state government should be used only in accordance with
a plan which should be proposed by state officials and
approved by the appropriate federal officials. The federal
statute further provides (§246 (i)) for the cutting off of
the aid to a state in the event that such state should be
found to be spending the money other than as provided
for in its approved plan or otherwise contrary to the fed
eral statutes and regulations. Since there is no provision
in the current approved plan for the expenditure of these
federal aids for the payment of retirement fund obligations
from these moneys, it must be construed that the legislature
did not intend that this should be done unless and until the
proper federal approval is secured.

It is my opinion that: (1) The term "revolving fund" is
sufficiently broad in its meaning to include the grants-in-
aid about which you ask; but that (2) when sec. 20.90 (2)
(a), Stats., is read in the light of sec. 20.43 (2), Stats.,
and 42 U. S. C. §246 (g), it must be construed to mean
that contributions to be made to the Wisconsin retirement
fund by the state should not be charged to the funds derived
from federal appropriations unless provision therefor is
first made in the plan for the use of these funds and the
required approval of the appropriate federal authorities
is obtained,

GFS
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Criminal Law—Automobiles and Motor Vehicles—Penal
ties for La%v Violations—Courts—Jurisdiction—Cases of
second offenders prosecuted under see. 85.91 (2a), Stats.,
are not within trial jurisdiction of justices of the peace
under sec. 360.01 (5), Stats. 1947, but will be within jus
tices' trial jurisdiction under sec. 360.01 (5), Stats. 1949,
effective July 1, 1950. In the meantime commencement of
such prosecutions is governed by ch. 361, Stats., and
requires preliminary examination and binding over to a
court of record for trial.

September 28, 1949.

B. L. Marcus, Coynmissioner,
Motor Vehicle Department.

You call attention to the fact that under sec. 85.91 (2a),
Stats, (ch. 161, Laws 1949), violation of certain laws of
the road carries a penalty for a second or each subsequent
conviction within one year of a fine of not less than $100
nor more than $200, or imprisonment of not less than 10
nor more than 30 days, or both such fine and imprisonment.
You call attention to the fact that justice courts do not

have jurisdiction in cases of second offenders under the
foregoing statute and you inquire whether the cases may
be initiated in the county courts.
In the first place, your attention is invited to the fact

that under sec. 360.01 (5), Stats., as revised by sec. 174,
ch. 631, Laws 1949, the jurisdiction of justices of the peace
is increased to include cases where the penalty does not
exceed a fine of $200 or 6 months' imprisonment, or both.
Under sec. 244 of the said ch. 631, Laws 1949, this change
in the law will not be effective until July 1, 1950, but after
that date justices of the peace will have trial jurisdiction
of the offenses punishable under sec. 85.91 (2a), Stats.,
even though the accused is a second offender.

In the meantime under sec. 360.01 (5), Stats. 1947, jus
tices of the peace do not have trial jurisdiction of offenses
carrying a fine in excess of $100. This means that all such
offenses are governed by ch. 361, Stats. They are com
menced by the issuance of a warrant upon a sworn com
plaint before a magistrate or the district attorney as in
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the case of felonies. A preliminary examination must be
held and the defendant bound over to a court of record for
trial. The district attorney files an information in the court
of record after the defendant has been bound over. Inquiry
should be made in each county to determine in what courts
felony cases are generally commenced. In some counties
they are commenced before justices of the peace, in others
before court commissioners, and in still others before courts
having statutory criminal jui'isdiction such as the superior
coui*t of Dane county. In some cases the county court exer
cises such jurisdiction pursuant to special statutory
authority.

It is desii-able to consult the district attorney before
commencing any such prosecutions although the statutes
do not absolutely require it. Unlike cases triable before a
justice of the peace, cases triable in the courts of record
are requii-ed to be prosecuted by the district attorney and
therefore ought not to be commenced without his knowledge.
WAP

Industrial Schools—Wisconsin Child Center—Support of
Inmates—Statutes—Construction—The charges provided

for in sec. 4, ch. 232, Laws 1949, amending sec. 48.18, Stats.,
are not retroactive.

September 29, 1949.

Elaine Linke, Chief Counsel,
Bureau of Collection and Deportation,

Department of Public Welfare.

You ask whether under sec. 4 of ch. 232, Laws 1949,
amending sec. 48.18, Stats., the charges provided for chil
dren committed to or placed in the Wisconsin school for
boys, the Wisconsin school for girls or the Wisconsin child
center should be assessed against the counties commencing

August 23, 1947, July 1, 1948, or June 12, 1949.
Sec. 48.18 as now amended became effective June 12,

1949, and reads as follows:
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"For each child committed to the state department of
public welfare and placed in either school or in the Wis
consin child center or committed to either school or to the
center after June, 1945, during its residence in such insti
tution or a boarding home, whether under permanent or
temporary commitment, the county of legal settlement shall
be chargeable with the sum of $5 per week. Such charges
will be adjusted in accordance with the provisions of sec
tion 46.106. All children under commitment before June 30,
1945, and remaining under commitment to either school
after such date shall continue to be a charge of the county
of commitment except that the rate to such county shall be
$5 per week for each child. This same rate shall apply to
the Wisconsin child center. The term 'boarding home' as
used in this section means those homes in which a board
payment is made by the department or any such institution.
It does not mean homes in which children are placed on
a basis involving no boarding costs."

Sec. 46.106 (2) provides that the department of public
welfare shall prepare statements of the amounts due from
the several counties to the state for inmates of various

institutions who are public charges. In preparing such a
statement your department needs to know whether the
charges provided for in sec. 48.18 commenced on the date
that section became effective (June 12, 1949), the begin
ning of the last fiscal year (July 1, 1948), or the effective
date of the Youth Service Act (August 23, 1947)—an
oversight which was apparently intended to be corrected
by ch. 232, Laws 1949.

The meaning of sec. 48.18 as at present enacted becomes
clear when the steps preceding its enactment are consid
ered. Sec. 48.18 was amended in 1945, 1947 and 1949.

Prior to 1945, pursuant to the then existing sees. 48.17,
48.18, 48.19 and 48.20, for each child committed to the

industrial schools for boys and girls (now the Wisconsin
school for boys and the Wisconsin school for girls), the
county of commitment was charged $2.50 per week; in the
case of the state public school (now the Wisconsin child
center) the county of legal settlement was charged half
of the cost of caring for the child.
In 1945 the law was changed to provide for a $5 per week

charge to the county of legal settlement for all three insti
tutions for all children committed after July 1, 1945. It
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also provided for a continuing charge to the county of
commitment for those committed before that date and

remaining in the school.
In 1947 this section was amended to provide for the

chargeback to counties for children in boarding homes
whether under temporary or permanent commitment after
June, 1947. This particular amendment was aimed at clari
fying the boarding home and temporary commitment situ
ation to which attention was called in this department's
letter to your department of January 17, 1946.

Also in 1947 the legislature enacted ch. 546, the Youth
Service Act, which provided among other things for the

commitment of juvenile delinquents to the department of
public welfare and for their placement in the Wisconsin
school for boys and the Wisconsin school for girls by that

department. In XXXVll Op. Atty. Gen. 498 the opinion
was stated that there could be no charge against the county
of legal settlement, pursuant to 48.18, for children placed
in but not committed to these schools. It was to correct

this situation that ch. 232, Laws 1949, was enacted.
Reading sec. 48.18 in its changing forms from 1948 to

date, it is apparent that the legislatui'e intended to or at
least did produce the following results:

1. In the case of children committed to the Wisconsin

school for boys and the Wisconsin school for girls before
June 30, 1945, and remaining in such institutions, there
shall be a charge of $5 per week against the county of
commitment.

2. In the case of childi'en committed to the Wisconsin

cliild center before June 30, 1945, and remaining in that
institution, there shall be a charge of $5 per week against
the county of legal settlement.

3. In the case of children either committed to or placed

in any of these institutions after June 30, 1945, there shall

be a charge of $5 per week against the county of legal
settlement.

Thus, there is a charge of $5 per week for all children

in each of these institutions regardless of how or when they
got there. The date of June 30, 1945 has no significance
except in determining which county is responsible for the
charges pj-ovided for in this law. Its inclusion does not oper-
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ate to make the present system of charges retroactive to
July 1, 1948, to August 23, 1947, or to any other date.
The presumption is that these charges went into effect on

June 12,1949, the date the law went into effect, unless there
are clear grounds for construing them to be retroactive.
In State ex rel. Schmidt v. Dist. No. 2, 237 Wis. 186, 295

N. W. 36, the court quoted with approval the following
language from Filipkotvski v. Springfield F. & M. Ins. Co.,
206 Wis. 39, 42, 238 N. W. 828:

"* * * It is one of the fundamental rules of construction
that legislation must be considered as addressed to the
future, not to the past. This rule will always be followed
except in cases of remedial statutes, or where there is
something on the face of the enactment putting it beyond
doubt that the legislature intended it to operate retrospec
tively. * * *"

Referring to the instant case, there appears to be nothing
on the face of ch. 232, Laws 1949, indicating an intention
that part of it should be retroactive either to the beginning
of the previous fiscal year or to the date of the enactment

of the Youth Service Act. *0n the contrary, the words, "shall
be," indicate futurity. Estate of Mills, 212 Wis. 282. I there

fore conclude that it took effect on the day after its publi
cation, that is June 12, 1949.

GFS

Criminal Law—Lotteries—"Gold Flag Day" plan is lot
tery in violation of sec. 348.01, Stats.

September 30, 1949.

Harry E. White,

District Attorney,
Marinette, Wisconsin.

You have requested my opinion as to the legality of a
promotion scheme known as "Gold Flag Day" which you
described as follows:

"Thirty-two of the thirty-eight merchants in the Vil
lage are participating in this new plan. They propose to
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hold a public drawing on Saturday evening of each week
at which one cash prize of $15.00 and four merchandise
prizes in the amounts of $10.00, $8.00, $4.00 and $3.00
respectively, will be distributed to the persons whose names
are drawn at a public drawing. The plan is to be financed
by a pro rata assessment of the operating costs against
each merchant participating therein. They estimate that it
will cost approximately $50.00 per week to operate this
plan, which cost will be prorated among the 32 participating
merchants, at an average cost of around $1.65 per merchant
per week.
"Every participating merchant will issue 'Gold Flag

Day' coupons, samples of which are enclosed. Those coupons
will be distributed gratis to any person requesting same.
Every merchant will have a supply of these coupons and
any person may obtain as many coupons as he wants by
merely requesting same. No payment of any kind and no
purchase or other obligation is required in order to obtain
a coupon. And there is no limit as to the number of cou
pons that any person may obtain in any one week.
"The coupons are not numbered, but merely contain lines

for the insertion of the holder's name and address. The
holder of the coupon merely fills in his name and address
on the lines provided on the coupon and deposits the coupon
in a receptacle provided for that purpose. Every partic
ipating merchant has one such receptacle in his place of
business.

"At the end of each week all of the coupons are collected
from the various places of business and deposited in one
large receptacle from which the winning coupons will be
drawn.

"The drawings are to be made in a public place, entrance
to which is free and open to everyone. And the only require
ment is that each winner must be present in person at the
drawing in order to collect the prize. If the holder of a
winning ticket is not present, another drawing will be made

•for a new winner, etc."

The question presented is whether or not the scheme is
a lottery prohibited by sec. 348.01. It is well established
that there must be three elements present for a scheme
such as this to bring it within the prohibition of the stat
ute, namely, prize, chance and consideration. The first two
elements are manifestly present and there remains only
the question of consideration.

In the case of State ex rel. Regez v. Blumer, (1940) 236
Wis. 129, the supreme court considered a problem very
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similar to the one you present. Free chances to receive a
prize were offered, but it was necessary for the registrant
to go to the store participating in order to obtain a coupon.
There was no charge made for these coupons and no pur
chase at the store was required. The court said that, "con
sideration consists in a disadvantage to the one party or
an advantage to the other," and that both were present in
such a plan.

In my opinion this decision answers your question. The
merchants receive consideration by having people attracted

to the community by the drawing and thus having an oppor
tunity to sell merchandise to them. There is also considera
tion given on the part of the persons attending the draw
ing since they must present themselves to get the coupons
and also attend the drawing in order to qualify for the
prize. I believe the plan is unquestionably a lottery for
bidden by sec. 348.01, Stats.
REB

Criminal Laiv—Lotteries—Promotion advertising scheme

called "Skrambl" contains the element of chance and is a
lottery in violation of sec. 348.01, Stats.

September 30, 1949.

William J. McCauley,

District Attorney,
Milwaukee, Wisconsin.

Attention: Henry Wozniak, Assistant District
Attorney.

You have requested my opinion as to whether a promo
tional advertising scheme called "Skrambl" is in violation
of the laws of the state of Wisconsin.

From the explanatory literature you enclosed with your
letter it appears that the scheme operates as follows: The
"Skrambl" promoters procure a number of merchants to
enter into the scheme. The advertisements of these mer

chants are placed upon sheets of paper called "Skrambl
Charts." These advertisements contain some letters which
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are inverted. The contestant selects the inverted letters and
enters as many words of four letters or more as he can
make from them, upon the chart. Ten, twenty, or forty
"points" are added to the score of the contestant for visit
ing the merchants participating and securing their endorse
ments upon his "Skrambl Chart."

The "Skrambl Charts" are submitted to the "Skrambl"
promoters weekly to summarize the reports and advise the
contestants and merchants of the result. Prizes are awarded
weekly and larger prizes are given to the final winner at
the close of the contest which runs for a period of 5 weeks.
From the facts contained in the material you have made

available to me, it is my opinion that tne element of chance
exists in this scheme. The rules make no provision as to
limitations upon the meaning of the term "words"; that is,
foreign words, obsolete and slang words, and proper names
could all possibly be accepted by the judges, but there is
no assurance that they would be accepted. There is also
no information given to the contestants as to the relative
value of the "points" credited to them for having their
"Skrambl Charts" endorsed by participating merchants as
these "points" relate to the number of words submitted.
"What a man does not know and cannot find out is chance
as to him, and is recognized as chance by the law." Dilling-
ham V. McLaughlin, (1924) 264 U. S. 370, 373; XXXVII
Op. Atty. Gen. 16; XXXVII Op. Atty. Gen. 126. See also,
National Conference on Legalizing Lotteries v. Farley,
(App. D. C. 1938) 96 F. 2d 861, 863.

Since the element of chance exists, the scheme is a lot
tery within the meaning of sec. 348.01, since the additional
elements needed to constitute a lottery, namely prize and
consideration, are obviously present.

Should the promoters of the scheme alter the rules so
that it becomes a contest of skill, I call your attention to
the application of sec. 348.085. See XXII Op. Atty, Gen.
136; XXIV Op. Atty. Gen. 673.
REB
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Criminal Law—Lotteries—The motion picture promotion
scheme known as "Name the Star" constitutes a lottery in
violation of sec. 348.01, Stats., since it involves all the ele
ments of prize, consideration and chance.

October 3, 1949.

Frank J. Shannon,

Assistant District Attorney,
Kenosha, Wisconsin.

You have asked whether a contest called "Name the

Star" conducted in a moving picture theatre violates any
of the laws of this state. You give the details of the con
test as follows:

"An electrical transcription will be played immediately
preceding each performance in the theatre for an entire
week, said transcription to consist of the voice of some
motion picture actor or actress speaking a substantial
excerpt of the lines spoken by such actor or actress in some
motion picture, in which said person was the star. The
object of the contest is to identify this voice and picture.
"All patrons of said theatre who attend said theatre on

Tuesday, Wednesday, or Thursday of each week will be
given an entry blank (copy of which is enclosed). Each
patron over the age of 12 years may write his or her selec
tion as to the identification of said voice and picture. The
name, address, and telephone number of each contestant
will also be included on the entry blank. These in turn will
then be deposited by the contestant in a locked and sealed
box in the theatre. Every patron of said theatre is entitled
to I'eceive and use one entry blank for each ticket of admis
sion purchased by the said patron on Tuesday, Wednesday
or Thursday of each week.
"Each contest will close on Thursday of each week. A

total prize of $100.00 will be given each week to be divided
equally among all those contestants who have properly iden
tified the voice of the movie star and the picture as evi
denced by the entry blank. In the event no contestant prop
erly identifies the voice of the movie star and the picture,
that same contest will continue for a successive week or
Aveeks until said voice and picture are identified, with addi
tional sums of $100.00 to be added each week to the prize
to be divided among the winning contestants. Whenever
the prize has been won, payments will be made at once and



512 Opinions of the Attorney General

a new movie star's voice will be introduced for the weekly
contest in the same manner as outlined above.
"The contest will be advertised by notices in the news

papers and by announcements over the radio."

It is my opinion that such contest constitutes a lottery
in violation of sec. 348.01 of the statutes.

As pointed out in State ex rel. Coivie v. La Crosse Thea
tres Co., 232 Wis. 153, 286 N. W. 707, the three elements
of a lottery are consideration, chance and prize. There is
no question that a prize is being offered in the sum of $100
per week. There can be little question under the rule of
State ex rel. Cowie v. La Crosse Theatres Co., supra, and
Stern v. Miner, 239 Wis. 41, 300 N. W. 738, that a consid
eration is involved, because the project is undoubtedly

devised as a means of promoting attendance at the theatre
for the benefit of the operator.

The only doubt which might arise would be in connec
tion with the third element, that is, chance. The analysis

contained in the opinion in XXXVII Op. Atty. Gen. 126
respecting the device known as the "telequiz" indicates that

it is not necessary in order to constitute a violation of the
lottery law that the project be based wholly upon chance.
Even though there may be an element of skill involved,
if the award of the prize is dependent in part upon chance

it would constitute a lottery.
It may be that a substantial portion of the audience

hearing the electrical transcription in the "Name the Star"

project would not previously have heard either the voice
of the actor or the lines which he spoke or would have
forgotten them. Nothing, however, prevents any such per
son from guessing a name and becoming eligible for the
prize on the basis of a mere guess. As pointed out in
XXXVII Op. Atty. Gen. 126, 129, "Guessing contests are
now almost uniformly held games of chance. 34 Am. Jur.

656; National Conference on Legalizing Lotteries v. Farley,
(App. D. C. 1938) 96 F. 2d 861, 863-4."
Every person who enters such a contest is therefore

pitted against a substantial number of entrants (perhaps
the great majority) who will be playing a game of pure
chance on the basis of guesswork; and even if he makes his
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entry on the basis of personal knowledge his chances of
success would be affected by the number of correct entries
which might result from sheer guesswork.
As to members of the audience who have not heard the

lines previously, the contest would be nothing more than
guessing, and, as pointed out by Mr. Justice Holmes, "What
a man does not know and cannot find out is chance as to

him, and is recognized as chance by the law." Dillingham v.
McLaughlin, (1924) 264 U. S. 370, 373.

It would be possible that a contestant attend the theatre
more than once during a week and improve his chances by
following up in books or movie magazines the "leads" which
might be suggested by the subject matter of the lines
spoken. It is more reasonable to assume, however, that no
considerable number of contestants will do so.

It is my opinion that the contest you have described con
stitutes a lottery in violation of sec. 348.01 of the Wiscon
sin statutes, since the outcome is based not only in part, but
preponderantly, upon chance.
BL

Elections—Pa^'ty Noniinations—Sec. 5.05 (6) (d). Stats.,
construed as entitling Socialist party to ballot privileges
on a state-wide basis for the 1950 party elections.

October 3, 1949.

Fred R. Zimmerman,

Secretary of State.

You have requested my opinion concerning the applica
tion of sec. 5.05 (6) (d) of the statutes to the following
facts as stated in your recent letter:

"The total vote cast for goveimor at the general election
of 1948 was 1,266,139, of which 12,662 votes represents
one per cent. According to the official canvass of the vote
cast for president and all state-wide officers, no Socialist
candidate received 12,662 votes. The highest vote for a
Socialist state-wide candidate was that cast for William
Osborne Hart, candidate for lieutenant governor, who
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received 12,343 votes. * * * Walter Bubbert, a candidate
for surveyor in Milwaukee county received 28,073 votes
4c 4s 4s»

It further appears from the tabulation of votes cast in
the 1948 general election which you enclosed with your let
ter that William Osborne Hart received votes in excess of
one per cent of 1,220,856, the total vote cast for lieutenant
governor.

The questions you ask are:
1. Has the Socialist party lost its party privileges on a

state-wide basis for the party elections of 1950, for failing
to poll sufficient votes under section 5.05 (6) (d) ?

2. When the vote cast in a subdivision of the state is in
excess of one per cent of the total vote cast for governor,
is the party entitled to party privileges within the sub
division?

Sec. 5.05 (6) provides in part:

"Such nomination papers shall be signed:
"(a) If for a state office by at least one per cent of the

voters of the party of such candidate in at least each of
six counties in the state, and in the aggregate not less than
one per cent nor more than ten per cent of the total vote
of his party in the state.
"(b) If for a representative in congress, by at least two

per cent of the voters of his party, in each of at least one-
half of the counties of the congressional district, and in
the aggregate not less than two per cent nor more than
ten per cent of the total vote of his party in such district.
"(c) If for an office representing less than a congres

sional district in area, or a county office, by not less than 3
per cent nor more than 10 per cent of the total vote of his
party in such district.
"(d) The basis of percentage in each case shall be the

vote of the party for governor at the last preceding guber
natorial election. But any political oi'ganization which at
the last preceding general election was represented on the
official ballot by either regular party candidates or by indi
vidual nominees only, may, upon complying with the pro
visions of this chapter, have a separate primary election
ticket as a political party, if any of its candidates or indi
vidual nominees received one per cent of the total vote cast
at the last preceding general election in the state, or subdivi
sion thereof, in which the candidate seeks the nomination,
under such designation as the chairman and secretary of
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such organization shall certify to the secretary of state
as the name of such party, which shall not duplicate the
name of any other party."

The crucial question here is whether "one per cent of
the total vote cast" under paragraph (d) is determined in

reference to the basis set forth in the first sentence of that

paragraph. The supreme court has noted in State ex rel.

Ekern v. Dammann, 215 Wis. 394 (1934), that election

statutes are liberally construed, and that the failure to

restrict the constitutional right of voters to express them

selves through political parties results, not in the absence

of power on the part of the voters to express themselves in
this manner, but in an absence of restriction upon the

power.

Keeping this in mind, it is my opinion that the basis of
percentage set forth in the first sentence of paragraph
(d) does not apply to the rest of that paragraph. That
basis applies to the computation of percentages under para

graphs (a), (b) and (c) in determining whether there are
enough signatures on nomination papers, but the remainder
of paragraph (d) is set apart from the first sentence
thereof, as is indicated by the introductory word "but."
The rule to be applied in determining whether a party

is entitled to a separate primary ticket under 5.05 (6) (d)
was stated in XXII Op. Atty. Gen. 134 (1933) in consid
ering the Prohibition party's similar problem. The attor
ney general then said at p. 135:

"* * * no prohibition candidate for a state office received
one per cent of total vote cast for that state office for which
the candidate ran. * * *" (Emphasis supplied).

This has been the rule for 23 years. In XV Op. Atty. Gen.
153 (1926) the Prohibition party was held entitled to a
separate party ticket for 1926 since in the 1924 elections
the Prohibition candidate for governor received more than
one per cent of the total vote cast for governor. At that
time the first sentence of 5.05 (6) (d) read:

"The basis of percentage in each case shall be the vote
of the pai-ty for the presidential elector receiving the larg-
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Gst vote at the last preceding presidential election in which
such party had candidates for presidential electors. * * *"

The rest of 5.05 (6) (d) was the same then as it is now.
It is my opinion, therefore, that, since William Osborne

Hart, the Socialist candidate for lieutenant governor in
1948, received more than one per cent of the total vote

cast for the office for which he ran, the Socialist party is
entitled to a separate primary ballot in 1950.

Since your first question is answered in the negative it
becomes unnecessary to answer your second question.
SGH

Apijwpnations and Expenditures—Normal Schools—

Athletic receipts at state teachers colleges are state moneys
which must be deposited in the state treasury.
Under sec. 37.11 (8), Stats., fees which state teachers col

leges collect from students must be deposited in the state
treasury even though such fees are used in part for stu
dent controlled extracurricular activities.

Funds belonging to student organizations at state teach
ers colleges should not be intermingled with state funds and

need not be deposited in state treasury.
State teachers colleges may audit and supervise expend

itures of student organizations without thereby rendering
these moneys state funds.

October 4, 1949.

Eugene R. McPhee, Acting Director,
Board of Regents of Normal Schools.

Reference is made to our opinion of March 30, 1949* to
the state auditor in which it was concluded that revolving
fund receipts of the state teachers colleges under sec. 20.38
(14), Stats., are required to be deposited in the state gen
eral fund as well as any other receipts of moneys belonging
to the state, and that these moneys should not be inter-

Page 134 of this volume.
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mingled with private funds belonging to student organi
zations and individuals.

An opinion is now requested with respect to four ques
tions which have arisen in this connection.

1. Are athletic receipts to be considered state moneys
and as such to be deposited in the state treasury?
The answer is "Yes."

Sec. 20.38 (14) appropriates from the general fund to
the board of normal regents:

"20.38 (14) All money received by each and every per
son as fees, tuition, thesis deposits and as deposits for
payment for breakage, consumption, use and wear of canoe
lockers, textbooks, laboratory and gymnasium equipment,
apparatus, laundry and supplies, and for military suits,
and other moneys unless otherwise specifically appropri'
ated, shall be paid within one week after receipt into the
f/eneral fund, and are appropriated therefrom as a revolv
ing appropriation for the purchase, care, use and repairs
of such lockers, textbooks, equipment, apparatus, laundry,
supplies and suits, or other teachers' college purposes as
determined by the board of regents of normal schools,
except for new construction or the purchase of land. * * *"

Also, there is the general statute, sec. 14.68 (1), which
i-equires funds received "for or in behalf of the state" to

be deposited in the state treasury.
Moreover, sec. 20.78 provides in part:

"20.78 All appropriations made by law from state rev
enues for any department, board, commission, or institu
tion of the state, or for the state historical society, are made
on the express conditions that such department, board, com
mission, institution, or society pays all moneys received
by it into the state treasury within one week of receipt,
and confoi-ms with the provisions of sections 14.31, 14.32
and 20.77 of the statutes, both as to appropriations of its
own receipts, and as to appropriations made by the state
from state revenues. * *

It is clear that the athletic receipts are derived from
operations carried on by the state teachers colleges and
ai*e state funds in the same sense as the moneys derived
from program sales, progi'am advertising and concession
i-eceipts at university athletic events discussed in an opin-



518 Opinions of the Attorney General

ion of August 30, 1949* to the secretary of the regents of
the university of Wisconsin.

2. Are student activity funds considered state moneys?
By this I understand is meant fees which are exacted of

students under sec. 37.11 (8) which authorizes the board
of regents of normal schools:

"(8) To require any applicant for admission, who shall
not have been exempted by any of the provisions of this
section, to pay or to secure to be paid such fees for tuition
as the board may deem proper and reasonable. The board
may also charge any student laboratory fees, book rents,
fees for special departments or any incidental fee cover
ing all such special costs. * * *"

These fees include various items such as admission to
athletic contests, concerts, class dues, cap and gown fees,
science laboratory fees, music fees, etc. Such fees vary
from school to school and between students according to
the extent to which they participate in the activities
involved. Such fees range normally from about $7.75 to
$12.50 per semester. To the extent that these moneys are
collected as fees, of whatever nature, they are covered by
sec. 20.38 (14) which includes "all money received by each
and every person as fees."

It may well be that items such as class dues or other
strictly student conti'olled items should not be handled by
college authorities at all, and that the same would be private
funds if privately handled. However, when these items are
exacted as fees by the college authorities, they come under
sec. 20.38 (14).

3. Are student organization funds considered to be state
moneys ?

The answer to this question has already been indicated
above, and I wish to supplement this by reference to an
opinion from this office to the vice president of business
and finance of the university of Wisconsin under date of
August 31, 1949,** in which it was considered that insofar
as university campus organizations derive moneys from
operations carried on by their members and not out of oper-

♦ Page 413 of this volume.
** Page 421 of this volume.
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ations carried on by the university, their funds are not
received for or on behalf of the state, and the audit of
such funds by a university representative and the use of
university facilities as a place to carry on such activities
do not of themselves render such funds state moneys.
4. Can the college administration supervise the expend

itures of non-state funds in the institution in order to insure
proper handling?
The answer is "Yes." See the opinion referred to in the

answer to the third question,
WHR

Municipalities—Ordinances—A eronautics—Sea Planes
Failure of town board to hold public hearing prior to adop
tion of ordinance under authority of sec. 30.061 (1), Stats.,
deemed jurisdictional, and ordinance held to be void.

October 5, 1949,

Wisconsin State Aeronautics Commission.

Attention: T. K. Jordan, Deputy Director.

You have requested my opinion concerning the validity
of an ordinance recently passed by the town board of the
town of A in B county. The ordinance purports to be a reg
ulation of sea planes pursuant to sec. 30.061 (1) of the
statutes which provides:

"Regulations; Landing strips. Any city, town or vil
lage adjoining or surrounding any waters may, after public
hearing, by ordinance enact reasonable safety regulations
relating to the operation on the surface of such waters of
sea planes or other aircraft capable of landing on water, to
prescribe the areas which may be used as a landing and
take-off strip or to prohibit such use altogether, and to
provide proper and reasonable penalties for the violation
of any such ordinance."

You state that no public hearing was held in connection
with the adoption of the ordinance. Under the foregoing stat
ute the holding of a public hearing is mandatory. The pur-
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pose of such a hearing is to afford members of the public,
including those who may be adversely affected by the adop
tion of such an ordinance, an opportunity to voice their
objections to its adoption. Upon the authority of Her-mm
V. City of Oconto, 100 Wis. 391, and Quint v. City of Merrill,
105 Wis. 406, it is my opinion that the failure to hold a
public hearing is jurisdictional, and that the ordinance in
question is void.
While it is unnecessary, in view of the foregoing, to con

sider the question of reasonableness of classification of the
types of planes sought to be regulated, it mighty be well
for the town board to consider whether, from the viewpoint
of safety, private flying does not present the same hazards
as commercial flying. I do not venture an opinion on the
constitutional question, but since a re-enactment of the
ordinance may follow, it would be advisable for the town
board to give some thought to that aspect of the matter.
SGH

Optometry—Sec. 153.01, Stats., defining the practice of
optometry includes the rendering of such services as the
measurement of interpupillary distances, the adjustment
of lenses in frames so as to hold the focal centers in perfect
alignment and at the proper distance from the eyes, deter
mination of bridge sizes, size and shape of lenses, type and
height of bifocal or trifocal lenses, length of temples, and
determination of need for tinted lenses, or any other serv
ice designed or calculated to aid in the selection or fitting
of eyeglasses and the adaptation of lenses to aid vision.

October 5, 1949.

DR. Augustus N. Abbott, President,
Wisconsin Board of Examiners in Optometry.

You have directed our attention to the practices and the
advertising of a certain optical dispensing firm and have
requested an opinion as to whether any violations of ch. 153,
the optometry law, are involved.
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Before going -into the details of the possible violations I
will set forth those portions of the statutes which are
applicable to the questions to be considered.

Sec. 153.01 defines the practice of optometry as follows:

"153.01 The practice of optometry is defined as follows:
The employment of any means other than drugs to deter
mine the visual efficiency of human eyes or the measure
ment of the powers or defects of vision; the furnishing, us
ing or employment of any means or device designed or cal
culated to aid in the selection or fitting of spectacles or eye
glasses ; and the adaptation of lenses, prisms and mechan
ical therapy to aid the vision of any person."

Sec. 153.02 provides:

"153.02 (1) No person shall practice optometry within
the meaning of this chapter without a license so to do and
a valid certificate of registration issued by the Wisconsin
board of examiners in optometry.
"(2) This section shall not apply to physicians and sur

geons duly licensed as such in Wisconsin nor shall this sec
tion apply to the sale of spectacles containing simple lenses
of a plus power only at an established place of business
incidental to other business conducted therein, without
advertising other than price marking on the spectacles, if
no attempt is made to test the eyes. The term 'simple lens'
shall not include bifocals."

Sec. 153.10 provides:

"153.10 It shall be unlawful for any person to advertise
either directly or indirectly by any means whatsoever any
definite or indefinite price or credit terms on lenses, frames,
complete glasses or any optometric services; to advertise in
any manner that will tend to mislead or deceive the public;
to solicit optometric patronage by advertising that he or
some other person or group of persons possess superior
qualifications or are best trained to perform the service;
or to render any optometric service pursuant to such
advertising."

The optical dispensing firm in question advertises: "We
fill only prescriptions of the eye physician (M. D.)."
However, the advertising in many instances covers the

rendering of services not encompassed within the specifica
tions of the particular prescription presented.
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You state that one of the important phases of the prac
tice of optometry is the exact measurement of the distance
of the pupillary centers from each other and the adjust
ment of the gi'ound lenses or prisms in the frames to hold
the focal centers of the prisms in perfect alignment and at
the proper distance from the eyes with comfort to the
wearer and maximum visual efficiency. This is a function
which is not and as a matter of practice cannot be ade

quately described in a prescription. It has been contended
to the board by complaining optometrists that such prac
tice falls within the exercise of skills delegated by the law
to licensed optometrists and physicians.
Many of the advertisements of the firm in question

emphasize their skill in rendering the services above
described. The following is illustrative:

"Unless your glasses are right for you, they are little
more than pieces of glass! An assembly-line optician who
doesn't bother analyzing your individual needs can give
you glasses all-wrong for you—even though your doctor's
prescription is completely accurate! Here, at the House of
Vision, our dispensers take time to study ijou—from the
length of your lashes to the way you walk, from the shape
of your face to the type of work you do, and especially we
measure minutely the distance between the optical centers
of your eyes. This way, we give you real bargain glasses.
Glasses exactly right for you—at a price proportionately-
low for their high quality. A price made possible, not by
use of inferior methods, but by savings that result from the
most efficient techniques !"

Another advertisement emphasizing such work reads:

"P. D. stands for more than police department here.
Measuring pupillary distance (that's the P. D. we're talk
ing about!) is one of the most important steps in making
a pair of glasses. But, speaking of police department, we
have our own law-enforcing inspectors—and an inaccurate
P. D. measurement is one offense we'd never tolerate. In
case you're wondering, the P. D. of your eyes is the dis
tance from the center of one pupil to the center of the
other. This distance must exactly coincide with the distance
between the optical centers of your lenses. In many pre
scriptions even half a millimeter out of the way can dis
tort your vision, your judgment of distance. That's why we
make such a to-do about the technical perfection of our
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House of Vision lenses—all the way from measuring the
P. D. of your eyes to the final precision adjusting."

In addition to the measurement of interpupillary dis
tances there are also involved in fitting the prescription
to the needs of the individual such matters as determining
the size of the bridge, size and shape of lenses, type and
height of bifocal or trifocal lenses, decentration of optical
centers, length of temple, verifying the final correction of
the lenses with the prescription, fitting, adjusting and serv
icing the correction, and determining the need for absorp
tive (tinted) lenses.

In studying the statutory definition of the practice of
optometry quoted above it will be readily seen that such
practice falls into the two phases or steps.

First, there is the employment of any means other than
drugs to determine the visual efficiency of the eyes or the
measurement of the powers or defects of vision. In other
words this is the eye examination which must precede the
employment of corrective measures where indicated. In
the present situation this service is performed by licensed
persons as it should be.

The second step or phase in the practice of optometry
as defined in the statute is "the furnishing, using or employ
ment of any means or device designed or calculated to aid
in the selection or fitting of spectacles or eyeglasses; and
the adaptation of lenses, prisms and mechanical therapy
to aid the vision of any person."

It is quite apparent from reading the statutory defini
tion of optometry that the rendering of a complete opto-
metric service encompasses far more than an eye examina
tion and the writing of a prescription for the proper cor
rection. As one of the advertisements states; "An assembly-
line optician who doesn't bother analyzing your individual
needs can give you glasses all-wrong for you—even though
your doctor's prescription is completely accurate." The
question is,—^when the optician goes beyond the prescrip
tion to diagnose the individual needs of the patient is he
practicing optometry? Certainly it would seem that he is
employing means "designed or calculated to aid in the selec
tion or fitting of spectacles or eyeglasses" and by his meas
urement of interpupillary distances, determination of bridge



524 Opinions of the Attorney General

size, size and shape of lenses, type and height of bifocal or
trifocal lenses, temple measurements, etc., he is "adapt
ing the lenses" prescribed by the physician to "aid the
vision" of the person for whom the prescription was
written.

It is to be noted that the definition carefully excludes the
manufacture and grinding of lenses as well as the manu
facture of frames and the assembling of lenses and frames,

but it is unreasonable to assume that the legislature
intended to omit from the definition of optometry, and it
has not in words so omitted, any of the steps essential either

to the writing of a correct prescription or of the adapta
tion of the same to the peculiar needs of the individual for
whom it was prepared. No sound public purpose would be

served by having a proper eye examination by a licensed
person if the corrections needed are' to be rendered unavail
able because of improper fitting of the glasses prescribed
to the needs of the individual through errors in measur
ing interpupillary distances and the like.
I do not find that the precise question raised here has

received consideration by the courts. In State ex rel. Bier-
ring V. Ritholz, (Iowa 1939) 283 N. W. 268, 121 A. L. R.
1450, the court held that opticians who fill prescriptions of

licensed physicians are not engaged in the practice of
optometry under an arrangement whereby the licensed

physicians were furnished rooms near those of the opti
cians, the bills for rent, light, heat and telephone were paid

by the opticians who also furnished the equipment used
by the physicians, the latter being entitled to retain the
fees for their examinations and being guaranteed weekly
minimum earnings and it being a part of the arrangement
that they should direct their patients to the opticians to
have the prescriptions filled. The basis for the decision was
that there was no evidence that the opticians coerced or
influenced the physicians relative to the prescriptions and
hence such physicians were not employes of the optician.
The Iowa statute, somewhat similar to ours, defined

optometrists as persons who employ any means other than
drugs for the measurement of the powers of vision of the
human eyes and adapt lenses for aiding the same. Appar
ently the contention was not made and the court did not
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consider the question of whether or not the practice of

optometry was involved in the activities of the optician in
adapting the lenses prescribed to the needs of the individ
ual, the sole question being whether the control of the

opticians over the physicians was of such a character as
to result in the practice of optometry by the opticians.
The practical difficulty involved in taking the position

that the optical dispensing firm is engaged in the practice
of optometry is that the types of services rendered by such

opticians have been traditionally performed by unlicensed
optical dispensers on a large scale ever since our optometry
law was first enacted, and apparently the right to do so has

never been officially challenged either here or in the many
other states which have similar definitions of optometry.
If the wording of the statute were so ambiguous and unclear
as to be open to construction the uniform and uninter
rupted construction thereof by the officers charged with
its execution would be entitled to gi*eat if not conclusive

weight. State v. Johnson, 186 Wis. 59. However, the fact
that the officers charged with the execution of an unambig
uous statute have uniformly failed to correctly apply it
does not constitute a practical construction of the statute
which is binding on the courts. State ex ret. Fidelity & Cas
ualty Co. of N. Y. V. Fricke, 102 Wis. 107; Van Dyke v. City
of Milwaukee, 159 Wis. 460.

Since the statute appears to be neither vague nor uncer
tain, the mere fact that it has been disregarded is by no
means controlling. Acts which are clearly within the letter
and spirit of a penal statute cannot be excluded from its
operation because no attempt has been made previously to
enforce the statute with reference to such acts. 22 C. J. S.

99.

Moreover, if the rendering of the services described con
stitutes the practice of optometry, and I conclude that it
does, it follows that only a licensed optometrist or physician
may render such services, and such optometric patronage
under sec. 153.10 may not be solicited by advertising supe
rior qualifications or training to perform such service, and
in any event, price advertising by any person is prohibited
by that section.
WHR
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Appropnations and Expenditures—Highway Commission
—Highivays and Bridges—Fish Hatchery Roads—Appro

priation made to state highway commission by sec. 20.49

(6), Stats., is not available for use on state fish hatchery
roads.

October 6, 1949.

James R. Law, Chairman,

State Highway Commission.

You have inquired whether any of the moneys appropri
ated by sec. 20.49 (6), Stats., may be used for improving

state fish hatchery roads.
Sec. 20.49 (6) appropriates to the state highway commis

sion:

"Not to exceed $500,000 for the construction and main
tenance of roads, including fire roads, in the state parks and
state forests and other public lands as defined in chapter
24, and for highways or fire roads leading from the most
convenient state trunk highways to such lands. Within the
limitations and for the pui'poses of this subsection, funds
may be allotted by and work performed by or under the
supervision or authority or with the approval of the state
highway commission, upon the request for such work filed
by the state conservation commission as to state park or
forest lands, or the land commission as to other classes of
public lands. Outside the limits of the said park, state for
est and public land areas, direct connections to the most
convenient state trunk highway may be built or maintained
under the provisions of this subsection. The expenditure of
funds under this subsection shall not affect the eligibility
of any highway for aids or the expenditure of other funds
thereon."

The question is whether a state fish hatchery is a state
park, state forest or other public land as defined in ch. 24.

Sec. 24.01 (1) reads:

"24.01 (1) 'Public lands' embraces all lands and all inter
ests in lands owned by the state either as proprietor or as
trustee which constitute any part of the lands defined or
specified in either of the following paragraphs of this
section."

It is unnecessary here to quote all the definitions which
follow since the only one of the definitions given which
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might have any possible application is that of "state park
lands" which under sec. 24.01 (7) embrace all lands con
stituting the state parks specified in sec. 27.01. Incidentally,
sec. 24.01 (7) was repealed by ch. 474, Laws 1949, but
such repeal has no bearing on the question presented here
for the reason that the state parks are enumerated in sec.
27.01 and it would be difficult if not impossible to escape this
enumeration even in the absence of sec. 24.01 (7) providing
that state park lands embrace all lands constituting state
parks specified in sec. 27.01. In other words, sec. 24.01 (7)
was more or less superfluous in view of sec. 27.01, and
nothing has been lost by its repeal.

Sec. 27.01 (7) specifically names all of the various state
parks and no useful purpose would be served by setting
forth the names here. Suffice it to say that the Westfield
fish hatchery, the Nevin fish hatchery and the Woodruff
fish hatchery mentioned in your request, are not included
in the enumeration.

It may well be that these hatcheries and numerous other

ones are used for park purposes by the public and that park
facilities such as picnic tables, fireplaces, garbage disposal
facilities and rest rooms for public use are provided. How
ever, it is apparent from reading sec. 20.49 (6) that the
legislature did not intend to include more than the state
parks referred to in sec. 24.01 (7) and specifically enumer
ated in sec. 27.01 (7) in the appropriation to the state high
way commission for highway construction and maintenance
in state parks. Appropriation statutes are strictly construed
and if the legislature had intended to make this appropri
ation available for the purposes mentioned in your request
it could easily have done so by the use of suitable language,
and its x-eference to the state parks specifically enumerated
by statute results in the implied exclusion of any others.

If there are sound reasons for extending the applica
tion of sec. 20.49 (6) to state fish hatchery roads this should
be called to the attention of the legislature for its
consideration.

WHR



528 Opinions of the Attorney General

Taxation-r-Telephone Companies—Words and Phrases—■
Gross Receipts—The term "gross receipts" as used in see.
76.38, Stats., includes the total amount of billings for all
services rendered during the preceding calendar year, even
though not actually paid for by the end of the year, and
includes all miscellaneous operating revenues of every kind
whatsoever.

Commissioner of taxation as successor to the state treas
urer has power to enforce compliance with sec. 76.38, Stats.,
licensing telephone companies, by withholding annual
license.

October 18, 1949.

A. E. Wegner, Commissioner,
State Department of Taxation.

You have asked my opinion on three questions involving
an interpretation of the telephone gross receipts tax law,
the administration of which was transferred from the state
treasurer to the department of taxation by ch. 18, Laws
1949.

The provisions which establish the telephone gross re
ceipts tax or license fee are presently found in sec. 76.38,
Stats. Section 76.385 (1), created by ch. 18, Laws 1949,
reads as follows:

"The powers, duties and functions vested in the state
treasurer under section 76.38 relating to the collection of
telephone company fees are transferred to and vested in
the state department of taxation."

You inquire first whether the term "gross receipts" which
is the base upon which the license fees are computed under
sec. 76.38, Stats., is analogous to, or synonymous with, the
term "operating revenues" used in the classification of
income accounts for telephone companies prescribed both
by the federal communications commission and the public
service commission of Wisconsin.

The term "gross receipts" was the subject of extended
analysis in an opinion of this office in XXII Op. Atty. Gen.
90, issued in 1933. It was therein stated that the term "gross
receipts" means the total amount of billings for services
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rendered during the preceding calendar year even though
not actually paid for by the end of the year. During the 16
years since this opinion was rendered, the legislature has
not seen fit to adopt any other statutory definition of the
term "gross receipts." Such legislative acquiescence in the
administrative construction of the statute, in the absence
of any other evidence, is persuasive that the interpretation
complies with the original legislative intent. Marinette T.
& W. R. Co. V. Railroad Commission, 195 Wis. 462.

You state that under the classification of accounts pre

scribed by the federal communications commission and the
public service commission "operating revenues" are divided
into four categories. These are:

I. Local service revenues.

II. Toll service revenues.

III. Miscellaneous revenues.

IV. Uncollectible revenues (normally a debit item to
be subtracted from total operating revenues).

You state further that items I, II, and III include the
total charges or billings for services and not merely the
cash receipts of the company under each of the stated
accounts. Uncollectible revenues are shown in item IV
which is deducted from the total of items I, II and III, in
order to obtain the "operating revenues."
From the foregoing, it clearly appears that the term

"gross receipts" is not synonymous with the term "oper
ating revenues," but it is the equivalent of the total of
items I, II and III, as used in the classification of income
accounts. There is one possible discrepancy that appears
in the accounts submitted and that is in the item under III,
Miscellaneous revenues, paragraph 5, Profit on sales of
materials and supplies. The gross receipts tax was never
intended to be a tax on net income or profit, but on the gross
volume of business. Hence, the entire receipts from sales in
the course of business should be included and not merely
the profit on the sales.
In closing this phase of my analysis, I suggest that if

there are any particular items not covered under the clas
sification of accounts which you believe should be credited
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to gross receipts, you submit the facts for a more specific
answer.

You inquire, second, whether the term "gross receipts"
as used in sec. 76.38 includes miscellaneous operating rev
enues such as telegraphic commissions, directory advertis
ing, sales and rent revenues and other items, all computed
before deduction of any amount for actual or estimated bad

debts. As indicated above, the answer to this question is
"Yes." "Gross receipts" include the total amount of billings
of every nature whatsoever arising out of the operation of
a business during the preceding calendar year. In this
connection, it seems desirable to point out that rentals from
buildings which are predominantly used for utility pur
poses, XXXV Op. Atty. Gen. 479, and hence escape taxa
tion under the exemption provided by sec. 70.11 (20) should
all be included under item III, Miscellaneous revenues.
Since the license fee provided by sec. 76.38 is upon the oper
ation of the business of the telephone company, rentals
from real estate not used in carrying on that business, and
which real estate is hence not entitled to the exemption of
sec. 70.11 (20), should be excluded from miscellaneous
revenues.

You ask finally for an analysis of your powers and duties
in the event that you believe an insufiicient report has been
filed and ask specifically whether you have power to order
an additional assessment if all gross receipts have not been
reported, either on behalf of the local municipalities or on
behalf of the state.

There is no specific statutory procedure for investiga
tion or assessment such as is found in other sections of
ch. 76 relating to utilities other than telephone companies.
However, under the provisions of sec. 76.38 a corporation
is duty bound to furnish to you prior to March 1 of each
year a true statement of its gross receipts. On the basis
of this statement and upon payment of the fees required
by statute, you as a successor to the state treasurer are
required to issue a license to carry on the telephone busi
ness to the company for the current calendar year. If for
any reason you should doubt the accuracy of the statement
furnished by any telephone company, you have both the



Opinions op the Attorney General 531

right and the duty to inquire into the actual facts to deter
mine whether the true statement required by sec. 76.38
has been furnished. In the event that such a true statement

is not furnished, you are under no obligation to issue a
license under the provisions of sec. 76.38 (8), and indeed

it would appear improper for you to do so. In the event
that the company's license was not issued and it continued

to furnish a telephone service, it would be subject to vari
ous legal sanctions of which the most powerful would
appear to be an action to revoke the corporate charter

brought under sec. 286.36.

In the event license fees are not paid on the due date and

become delinquent, it would appear that the company is
liable for such fees together with interest from such date
at the legal rate. Travelers' Insurance Company of Hart
ford V. Fricke, 99 Wis. 367. That legal rate is now 5 per
cent. Section 115.04, Stats. 1949.
RGT

Public Assistamce—Indians—Dependent persons residing
on an Indian reservation in a county administering relief
are entitled to relief from the county under sec. 49.03 (1)

(a), Stats., regardless of whether they have legal settle
ment.

October 19, 1949.

Edmund H. Drager,

Dist-iict Attorney,
Eagle River, Wisconsin.

You have asked for an opinion with respect to the effect
of that portion of sec. 49.10 (4) of the statutes providing
that "the time spent by a person * * * while residing or
while employed on any Indian reservation over which the
state has no jurisdiction, shall not be included as part of

the year necessary to acquire or lose a settlement." You
indicate that there is such an Indian reservation in your
county and that you have numerous persons applying for
aid who have resided on the reservation for many years.
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It is our understanding that your county opei-ates on the
county system of relief under sec. 49.03, Stats. Sec. 49.03
(1) (a) provides that when a county adopts such system
"thereupon the county shall relieve all dependents in the
county."

As pointed out in State Department of Public Welfare v.
Shirley, (1943) 243 Wis. 276, 290, 10 N. W. 2d 215:

* * at common law states and municipalities were not
charged with the duty of supporting poor, insane, or incom
petent persons. The duty of municipalities and states in
that respect is wholly statutory. * *

The provision of the statutes which you have quoted
provides that no person may either gain or lose a legal

settlement while residing on an Indian reservation not sub
ject to the state's jurisdiction. Assuming that a person had
a legal settlement elsewhere in the state before taking up

his residence on such a reservation, he would not lose it,
and questions respecting liability for his relief would be
resolved on the basis of his previous settlement.
Persons who had no legal settlement prior to taking up

residence on a reservation would be without legal settle
ment, and their status in respect to relief is no different
from that of any other person residing in the county but
having no legal settlement. The fact that the person
involved is an Indian and a ward of the government would

not preclude him from receiving relief. See the opinions in
XII Op. Atty. Gen. 343, XIV Op. Atty Gen. 24, XX Op. Atty.
Gen. 534, XXIII Op. Atty. Gen. 680, and XXXVI Op. Atty.

Gen. 619. (The opinion in XXIII Op. Atty. Gen. 314 left

the question open, since it related to persons not on the
Indian rolls.) See also the Handbook of Federal Indian
Law by Felix S. Cohen, page 162, in which it is stated:

"Some state administrators are unawaie that Indians

maintaining tribal relations or living on reservations are
citizens, or mistakenly assume that they are supported by
the Federal Government, and deny them relief. This dis
crimination in state aid has made more acute the economic
distress of many Indians who are poor and live below any
reasonable standard of health and decency.
"It has been administratively held that Indians are

entitled to share in the aids and services provided by state
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laws, subsidized by federal grants-in-aid under the Social
Security Act, or direct or work-relief statutes."

Of the above cited attorney general's opinions, only two
applied to Indians maintaining tribal relations and resid
ing upon reservations. In XIV Op. Atty. Gen. 24 the opin
ion was given that an Indian who resides on a reservation
"not within the limits of any town, village or city in the

state" cannot while so residing acquire legal settlement so
as to be entitled to relief. In XXIII Op. Atty. Gen. 680 the

opinion was given that since the reservation involved was
within the limits of the town which was the unit adminis

tering relief, it must furnish relief to Indians on the reser
vation. Under the second opinion it would follow that

Indians on the reservation to which you refer would be
entitled to relief in view of the statutory requirement of
sec. 49.03 (1) (a) that the county shall relieve all depend
ents "in the county."

The present statutes do not make the existence of legal
settlement in a municipality or county a condition precedent
to relief. When municipalities give relief, it is provided in
sec. 49.02 (1) that they shall supply it to all dependent per
sons "therein"; and sec. 49.03 (1) (a) provides that when

it is administered by the county it shall be given to all
dependent persons "in the county."
The present statutes differ from earlier statutes which

imposed upon municipalities the duty to support dependent
persons "lawfully settled therein." See, for instance, sec.
49.01 of the statutes of 1923. Under such statutes, however,
provision was made for the granting of temporary or emer
gency relief to persons not having legal settlements in
such municipalities. See sec. 49.03, Stats. 1923. Even under

earlier statutes, it has been recognized that the obliga
tion to furnish temporary or emergency relief, if not sup
port, existed regardless of whether the dependent had legal
settlement. See, for example, VIII Op. Atty. Gen. 213, XIV
Op. Atty Gen. 24, and McCaffrey v. The Town of Shields,
54 Wis. 645. (See also, XX Op. Atty. Gen. 1109, 1264; XXI
Op. Atty. Gen. 186, 979; XXII Op. Atty. Gen. 25, 909, 918;
XXIII Op. Atty. Gen. 314; XXIV Op. Atty. Gen. 416; and
XXVn Op. Atty. Gen. 574).
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The limitations which existed under earlier statutes on

the basis of legal settlement do not appear in the present
statutes, which impose upon counties and municipalities
an obligation to furnish relief to dependent persons therein
instead of merely to persons "lawfully settled" therein. The
intent to eliminate any condition precedent to granting of
relief based on legal settlement is borne out by sec. 49.04
(1) which contemplates that relief may be issued to depend
ent persons who do not have a settlement within any county
of the state and provides an appropriation for reimburse
ment to counties for relief so issued, under certain circum
stances; and by sec. 49.11 (2) (e). Under the current stat
utes, legal settlement appears to be primarily a device for
determining what governmental division shall be ultimately
responsible for financing relief.

Indians residing on a reservation within a governmental
division responsible for administering relief are entitled
to relief on the same terms as other applicants. See also

XXXVII Op. Atty. Gen. 213 and XXIV Op. Atty. Gen.
591, with respect to social security aids.
You state also that "this matter also raises a question

of whether or not Indians who are wards of the govern

ment have a legal right to vote."
The right of suffrage of Indians residing on reserva

tions, if otherwise qualified, is established by art. Ill, sec.
1, and art. XIII, sec. 5, of the constitution of Wisconsin,
sees. 6.01 (1), 6.02 (1), 6.07 and 6.08 of the statutes, and

art. XV, sec. 1 of the constitution of the United States, as
interpreted in the opinions in XIII Op. Atty. Gen. 510,
XVI Op. Atty. Gen. 272 and XXIV Op. Atty. Gen. 207.
BL
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Intoxicating Liquors—Minors—Words and Phrases—
Remain—The words "remain" and "remaining" as used in
sec. 176.32 (1), Stats., construed.

October 21, 1949.

Robert J. Parins,
District Attorney,

Green Bay, Wisconsin.

You have requested my opinion construing the meaning
of the word "remain" as it is used in sec. 176.32 of the

Wisconsin statutes. This section, in general, excludes
minors unaccompanied by parents or guardians and certain
others from rooms where intoxicating liquor is sold or
dispensed, by making it an offense on the part of the keeper
to allow them to "remain" "for any purpose, excepting the
transaction of bona fide business other than amusement

or consumption of edibles or beverages." This section also

subjects such persons to a penalty for "remaining" in such
room. The statute is by its terms not applicable "to hotels,
drugstores, grocery stores, bowling alleys, cars operated on
any railroad, nor to premises operated under both a

'Class B' license and a restaurant permit where the prin
cipal business conducted therein is that of a restaurant."
As you stated, the terms "linger" or "loiter" and "linger

ing" or "loitering" were formerly used in the statute. The

opinion in XXXII Op. Atty. Gen. 82, 85 dealing with the
old phraseology of the law indicates the difficulty of obtain
ing proof sufficient to support a conviction. It was stated
in this opinion that presence in the place was not alone
sufficient, but that a period of idling or killing time was
also necessary.

The law was subsequently changed and the words "re
main" and "remaining" substituted. I think it apparent
that the purpose of the legislature was to circumvent the

technical defense offered by the words previously used.
"Remain" as it is used here is defined by Webster as "to

stay" and this definition is also found in 54 G. J. 104. It

is my opinion that what the law means as far as the keeper
of the place is concerned is that he is allowing a person
to "remain" in the event he notices his presence and fails
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to promptly thereafter expel him from the room. As far as
the person whose presence is prohibited is concerned, a vio
lation occurs if he fails to leave immediately after entering
the room or immediately after carrying out such legitimate
business "other than amusement or consumption of edibles
or beverages."
I believe that an accurate answer to your problem is con

tained in the following excerpt from the decision rendered
by the supreme court of the state of Texas in the case of
Haynes v. Haherzettle, (1912) 152 S. W. 717, 721:

"* * * To enter and remain in a place means to enter
therein, and, after having done so, to stay there for some
indefinite length of time longer than is required for an
immediate exit. To hold that the term 'remaining' as used
in liquor dealers' bonds means tarrying after the execu
tion of some purpose not unlawful in itself for the minor
to do would practically nullify this provision of the bond.
Of course, occasions may occur, or emergencies arise, where
the circumstances under which a minor is permitted to
enter and remain in a saloon, even for a considerable length
of time, would be sufficient to excuse the act. But this
would follow because the conditions and circumstances
existing at such times were so unusual or extraordinary
that it should not be said that the transaction was within
the spirit of the law. Such might be the case when to
require the dealer to observe the letter of the law would
inflict a hardship on the minor greater than the evil which
the law was intended to prevent. * * *"

As is indicated in the opinion above each alleged violation
presents a question of fact for determination by jury and
it is not possible to give you an absolute yardstick by
which it can be determined whether violation occurred.
REB
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Criminal Law—Certiorari to Justice Court—A writ of

certiorari without a supersedeas does not operate to stay

a judgment in a criminal case.

There is no statutory authority for filing an undertaking

for the purpose of staying a judgment when a writ of certi
orari is taken from justice court.

October 24, 1949.

Clarence G. Traeger,
District Attorney,

Horicon, Wisconsin.

You state that in 1949 a person was convicted in justice
court for violation of the game laws and thereafter judg

ment entered. A writ of certiorari was thereupon issued
against the justice and an undertaking was made and filed
to stay execution of the judgment. You have informed us
further that the writ of certiorari does not contain a super
sedeas or any equivalent thereof.
You inquire (1) whether issuance of the writ of certi

orari in itself is sufficient to stay execution of the judg

ment, and (2) whether the undertaking filed can stay exe
cution of the judgment.
There appear to be no statutory provisions governing the

issuance of a writ of certiorari to a justice of the peace in
criminal cases. The provisions of sees. 306.05 and 306.06,
Stats, apply, of course, only to civil actions. There appears
to be no provision in ch. 360 which incorporates these sec
tions in the procedure for criminal cases. Appeal from jus
tice court and provision for a recognizance to stay execu
tion pending such appeal are provided for in sec. 358.01.
When such an appeal is taken all proceedings are stayed
for the reason that the appeal completely nullifies the judg
ment and sentence of the justice. XXXIII Op. Atty. Gen.

70, 71.

However, when a writ of certiorari is taken, the rule in
Wisconsin is that issuance of the writ by itself without the
inclusion of a clause staying execution does not stay the
effect of the judgment. Neuman v. State, 76 Wis. 112
(1890). Since there is no statutory provision for the tak
ing of a recognizance or undertaking to accompany a writ
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of certiorari in a criminal case, it is my opinion that the
filing- of such undertaking by itself is wholly ineffective
to stay execution of the judgment. While it may be possible
that filing of such an undertaking could be prescribed by
the circuit court as the terms on which a stay of execution
is granted, there was no attempt to take such action in
the present case.

Accordingly, neither the issuance of the writ of certiorari
nor the filing of the undertaking was effective to stay exe
cution of the judgment or any portion thereof in the pres
ent case.

RGT

Constitutional Law—Self-Incrimination—Criminal Law
—Photographing and Fingerprinting Accused—Persons
may be forced to submit to photographing and fingerprint
ing after an arrest, prior to or after conviction. Sec. 359.15,
Stats., imposes no limitation.

October 27, 1949.

Edward A. Krenzke,

District Attorney,
Racine, Wisconsin.

You have requested my opinion as to whether a person
under arrest prior to conviction may be compelled to sub
mit to photographing and fingerprinting. You point out that
sec. 359.15, Stats., is limited to photographing and finger
printing after conviction.

There is a considerable body of law on this subject, and
all jurisdictions are not in accord. The exact point has
never been decided in this state. However, I call your atten
tion to the case of Green Lake County v. Domes, (1945)
247 Wis. 90, in which I believe the answer to your question
is unmistakably indicated. In this case the court held that
a physician could properly testify as to the results of a
physical examination of a person under arrest for driving-
while under the influence of intoxicating liquor, although
such person did not voluntarily submit to the examination.
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The decision contains a very comprehensive analysis of
the extent to which the constitutional provision (sec. 8,
art. I, Wis. Const.) forbidding persons from being com
pelled to be witnesses against themselves, extends. It quotes
at length from the case of Thornton v. State, (1903) 117
Wis. 338 in which it was held that such portions of the
person or attire of an accused as are customarily open to
observation are legitimate sources from which the witness
may give testimony of the results of such observation.
The court stated that the rule of Thornton v. State had

been sanctioned and followed in most jurisdictions, citing
the case of Holt v. United States, 218 XJ. S. 245, and quoting
the following language of Mr. Justice Holmes therefrom:

"Another objection is based upon an extravagant exten
sion of the Fifth Amendment. A question arose as to
whether a blouse belonged to the prisoner. A witness testi
fied that the prisoner put it on and it fitted him. It is objec
ted that he did this under the same duress that made his
statements inadmissible, and that it should be excluded for
Ihe same reasons. But the prohibition of ccmpelling a man
in a criminal court to be a witness against himself is a pro
hibition of the use of physical or moral compulsion to extort
commiinications from him, not an exclusion of his body
as evidence when it may he matenal. The objection in prin
ciple would forbid a jury to look at a prisoner and compare
his features with a photograph in proof." (Emphasis
supplied)

The decision included an excerpt from Wigmore on Evi
dence originally quoted in State v. Lloyd, (1913) 152 Wis.
24, a portion of which reads:

"* * * The constitutional rights of the citizen secured to
him by the provision in question should be carefully
guarded, but it is safe to say that it was never intended by
the framers of the constitution that this clause should be
so construed and applied as to make it principally the
buckler and shield of crime or so as to furnish an easy
means of escape from deserved responsibility for criminal
conduct."

The ai-gument might be advanced that since sec. 359.15
of the statutes provides for photographing and fingerprint
ing after conviction and makes no mention of the right to
compel such prior to conviction, by implication such right
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is forbidden. I do not believe this to be the case. I point
out that the section in question was repealed by sec. 171,
ch. 631, Laws 1949, although this act does not take effect
until July 1, 1950. I do not believe it can be said it was
the intent of the legislature by this repeal to indicate that
no right whatsoever to fingerprint and photograph exists.
It is public knowledge that it is the practice in modern
police work to photograph and fingerprint persons accused
of serious crimes prior to conviction where their identifi
cation may be open to question {Bridges v. State, (1945)
247 Wis. 350, 373), and the photographing and fingerprint
ing of convicted criminals is an unquestioned general prac
tice. The only logical explanation for the action of the leg
islature is that it believed the statute on this subject to be
unnecessary.

It is my opinion that persons under arrest may be forced
to submit to photographing and fingerprinting at any time,
either prior to or after conviction.
REB

Intoxicating Liquors—Malt Beverages—Licenses and
Permits—Single premises under sec. 66.054 (8), Stats., may
not have a "Class B" license for the sale of fermented malt
beverages and also have a "Class A" license for the sale of
intoxicating liquors. Licensed premises discussed.

October 27, 1949.

Edward G. Minor,

Distnct Attorney,

Sturgeon Bay, Wisconsin.

You have asked the following questions relative to the
state laws concerning the sale of liquor and fermented malt
beverages:

1. Where a person owns a building which is divided in
such a manner that in one part he operates a restaurant
for which a license has been granted for the sale of fer
mented malt beverages, and a separate room has been added
to the restaurant part for which a "Class A" retail liquor
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license has been granted (the sale of liquor in original
packages only to be consumed off the premises), is it neces
sary to have a partition extending from the floor to the
ceiling between the restaurant and the room for the sale of
liquor, or is a partition extending only part way to the
ceiling sufficient?

Sec. 66.054 (8) of the Wisconsin statutes prohibits the
granting of a "Class B" fermented malt beverage license
"where any other business shall be conducted, in connec
tion with said licensed premises except that such restriction
shall not apply to a hotel, or to a restaurant not a part of or
located in any mei-cantile establishment, or to a combina
tion grocery store and tavern, or to a bowling alley or rec
reation premises or to a bona fide club, society or lodge
that shall have been in existence for not less than 6 months
prior to the date of filing application for such license." It
would thus appear that the restaurant owner is not entitled
to both a "Class B" fermented malt beverage license and a
"Class A" liquor license.

Assuming that the restaurant owner gave up his "Class
B" fermented malt beverage license, it would be necessary
for him to segi-egate the portion of the premises wherein
intoxicating liquor is sold into a room separate from the
restaurant or exclude minors therefrom under the provi
sions of sec. 176.32. You will note that the provision in
that section pertaining to its nonapplicability to restaurants
extends only to restaurants having a "Class B" license.
Since liquor laws are strictly construed against the licensee
it is not possible to extend a law by implication to include
restaurants having a "Class A" license.

You will find a discussion of what constitutes a room
in XXXVII Op. Atty. Gen. 286. This opinion concludes that
while there is no single hard and fast definition of a room,
"rooms must be so constructed that there can be no reason
able doubt that they are separate rooms in order to prop
erly allow minors to frequent the portions of the building
adjacent to them."

2. Is it permissible to have a door in the partition be
tween the two rooms so the patrons can go from one room
to the other without leaving the building?
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Assuming that the premises have only a "Class A" intox
icating liquor license and that the separated area properly

constitutes a "room" as indicated above, it would be per
missible to have an ordinary door connecting that room
with the rest of the premises, provided, of course, that
minors were excluded from the room where liquor is sold.
Sec. 176.32 pertains only to the barroom or other specific
rooms where liquor is sold or dispensed and is not meant
to include the entire building or premises. (See XXXVII

Op. Atty. Gen. 286, 288, swpra.)
3. Is it permissible to allow purchasers of liquor to bring

it into the restaurant portion of the premises and drink it
there ?

In answering this question I assume that you mean liquor

purchased in the separate room on the premises. In your
question you state that the restaurant is a portion of the

premises. Sec. 176.05 (2) states that "a retail license 'Class
A' shall permit its holder to sell, deal and traffic in intoxi
cating liquors only in original packages or containers * * *
to be consumed off the premises so licensed." Therefore, the
liquor cannot be consumed in the restaurant.

4. If liquors are kept and sold in a separate building,
entirely separate and distinct and some distance away from
the restaurant itself, is it permissible for the purchasers to
bring the liquor into the restaurant premises and drink it
there ?

You will find a discussion of the word "premises" in
XXVII Op. Atty. Gen. 702 and XXXVII Op. Atty. Gen. 534.
As was said in the earlier of these opinions, the test appears
to be "accessibility and dominion."
Although these opinions consider the problem from the

standpoint of search without a warrant, sec. 176.05 (5)
provides that the application for a license shall "designate
the premises" where such liquor is to be sold. It does not

provide for the licensing of a portion of the premises. If
it were permissible to license a portion of, or a room on, the
premises, it would be very difficult to enforce the laws per

taining to the regulation of intoxicating liquor, and I do
not believe that the legislature so intended. The answer to

your question would depend upon all of the facts and cii'-
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cumstances involved. For example, if the building where
the liquor is sold is a portion of premises operated as a
single enterprise, such as a resort, I would say that it could
not be consumed on any portion of the resort property.
On the other hand, if the liquor store is a separate and dis
tinct property having no relation whatsoever to the restau
rant, I would say that it would be permissible to consume
the liquor purchased there in the restaurant.

5. Is it permissible to allow minors in the restaurant
portion of the building where beer only is sold if the prin
cipal business is the sale of food?
Ch. 159, Laws 1949, creates sec. 66.054 (19) which pro

hibits the presence of minors under 18 unaccompanied by
parent or guardian in places where fermented malt bev
erages are sold or dispensed, but the statute states specif
ically that it'does not apply to a premises operated under
both a "Class B" license and a restaurant permit where
the principal business conducted therein is that of a restau
rant. This section states, "It shall be presumed, however,
where such premises are so operated under both a 'Class
B' license and a restaurant permit, that the principal busi
ness conducted therein is that of the sale of fermented malt

beverage, until such presumption is rebutted by compe
tent evidence."

REB
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Criminal Law—Prisons and Prisoners—Sentence—Sen

tence to county jail does not run concurrently with later
sentence to state prison. Sec. 359.07, Stats., discussed.

November 2, 1949.

A. W. Bayley, Director,
Department of Public Welfare.

You advise me that on April 6, 1949, a person was con
victed in Dane county on the charge of grand larceny in
violation of sec. 343.17 of the Wisconsin statutes, and of
issuing a worthless check in violation of sec. 343.401. You
state that he was placed on probation for a period of 6
months on each of these two charges. Both sentences were
to the Dane county jail for a period of 6 months to run
concurrently. After imposing the sentence the judge stayed
the execution thereof.

On or about June 10,1949, the convicted person left Madi
son without permission of your department and did not
report his whereabouts. In July of 1949 it was learned that
he was in the Milwaukee county jail where he admitted
committing larceny. As a result of this, your department
revoked his probation on the felony conviction (sec. 343.17)
and ordered that he be conveyed to the Dane county jail to
serve sentence on that charge. It also ordered that he be
returned to court for further judicial review of the sen
tence imposed for the misdemeanor (sec. 343.401). These
orders were not carried out and on July 28, 1949, the sub
ject was convicted and sentenced to the Wisconsin state
prison at Waupun by the municipal court of Milwaukee
county for a term of 12 to 13 months. He is now in
Waupun, having been received there July 29, 1949. You
state that you have no information to indicate that the
municipal court of Milwaukee knew of his probation status
at the time of sentence.

You desire to know whether his concurrent Dane county
sentences are being served through his later sentence to

Waupun.

The leading case in point is that of Application of McDon
ald, (1922) 178 Wis. 167. This case held that in the absence
of a statute to the contrary, or judicial declaration in the
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sentence imposed, where there is a present sentence for
another offense of one then actually or constructively serv
ing a former sentence, the two sentences run concurrently.
It was pointed out, however, in XXXI Op. Atty. Gen. 24
that this case applies only to those instances where the sec
ond sentence is to the same institution as the first. Most jur
isdictions have adopted the same rule as the McDonald case.
The reason for the rule, as pointed out in United States v.
Remus, (1926) 12 F. 2d 239 (certiorari denied in 271 U. S.
689), is that doubts as to the meaning of sentences must be
l esolved in favor of the defendant. In that case it was held,
however, that where a sentence includes terms to separate
institutions and the sentences could not be served at the
same place, the intention was apparent that each should
be served at the place described.
In the instant case, I believe the intent even more appar

ent than in the Remus case. Here we have two sentences
from separate jurisdictions. The Milwaukee judge had no
]30wer to change the first sentence in any way even had he
so desired. No power of transfer exists between the county
j'ails and the state prison system, so I do not believe it can
be said there is any "constructive service" of the first

sentence.

A parole violator has, for most purposes, the status of an
escaped prisoner. See XXX Op. Atty. Gen. 218, 220. The
time when a prisoner is at liberty by reason of an escape
cannot be counted towards the service of his sentence. In re
McCauley, (1904) 123 Wis. 31. The fact that the prisoner
is unable to submit to the jurisdiction of Dane county
authorities arises through his own wrongdoing, so he de
serves no equitable consideration on that score.

It is my opinion that the time served upon the second
sentence in the state prison in no way affects the operation
of the prior concurrent sentences which will not commence
to run until the prisoner's return to the jurisdiction of
Dane county.

Sec. 359.07 states that time spent in county jail is not
to be included in a state prison sentence. There is no stat
utory provision which prohibits time spent in state prison
counting as time served on a misdemeanor charge ordinar
ily served in a county jail. I am well aware of the fact that
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some sentences include separate counts for misdemeanor
which are to be served concurrently with sentences to the
state prison. In such cases, however, there is but a single
judgment and the misdemeanor sentence then actually
amounts to little more than a finding of guilty.
REB

Constitutional Law—Internal Improvements—Appropri
ations and Expenditures—Emergency Board—Schools and
School Districts—School buildings are not works of internal
improvement within the meaning of art. VIII, sec. 10, Wis.
Const.

November 2, 1949.
E. C. Giessel, Secretary,

State Emergency Board.

You inquire whether the emergency board has power
under sec. 20.74 (6), Stats., to grant aid to a school district
for construction purposes. Your specific question is whether
such grants would be constitutional in view of the provi
sions of sec. 10, art. VIII, of the Wisconsin constitution.

Art. VIII, sec. 10, insofar as material herein reads:

"The state shall never contract any debt for works of
internal improvement, or be a party in carrying on such
works."

The answer to your inquiry depends upon a determina
tion of the question of whether or not a local schoolhouse
is a "work of internal improvement" within the meaning
of the constitutional provision.
The meaning of "works of internal improvement" was

extensively considered in the leading case of State ex rel.
Jones V. Froehlich, 115 Wis. 32, 38, 39. In this case the
court stated that internal improvements comprised "those
things which ordinarily might, in human experience, be
expected to be undertaken for profit or benefit to the prop-
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erty interests of private promoters, as distinguished from
those other things which primarily and preponderantly
merely facilitate the essential functions of government."
In expanding upon this statement the court quoted with
approval from Rippe v. Becker, 56 Minn. 100, 57 N. W.
331, to the effect that works of internal improvement did
not include "those which are used exclusively by and for
the state, as a sovereign, in the performance of its govern
mental functions, such as a state capitol, state university,
penitentiaries, reformatories, asylums, quarantine build
ings, and the like; for education, the prevention of crime,
charity, and the preservation of public health are all rec
ognized functions of state government."
The foregoing is clear authority that buildings and struc

tures used for state educational purposes such as those we
have at the state university are not works of internal im
provement and their construction is not forbidden by the
provisions of art. VIII, sec.* 10, of the Wisconsin consti
tution.

The fact that the school structure under consideration

is to be constructed by a subordinate state agency, that is,
a school district, does not alter the foregoing conclusion.
While it is well established that state funds can only be
expended for state purposes as distinguished from local
purposes, State ex rel. New Richmond v. Davidson, 114
Wis. 563, it is further well established that aids to local
communities for the promotion of education and public
health are concededly matters affecting the whole state and
are properly state functions. State ex rel. Wisconsin Dev.
Authority v. Dammann, 228 Wis. 147, 186, 187.
In view of the foregoing it is my opinion that construc

tion of buildings for educational purposes is a proper state
purpose, and such buildings are not "works of internal
improvement" within the meaning of art. VIII, sec. 10, of
the Wisconsin constitution.

RGT
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Constitutional Law—Pensions—Wisconsin Retirement

Fund—Ch. 625, Laws 1949, may validly be applied as effec
tive January 1, 1948.

November 4, 1949.

Frederick N. MacMillin,

Executive Director,
Wisconsin Retirement Fund.

Sees. 66.90 to 66.919, inclusive, relate to the Wisconsin

retirement fund. Sees. 66.906 (2) (c) and 66.907 (2) (f),
Stats. 1947, provided:

"66.906 (2) (c) Notwithstanding the fact that any annu
ity is payable for life, if any annuitant receiving a retire
ment annuity enters the service of any municipality the
annuity payable to such annuitant at that time shall be
terminated as of the end of the month prior to the date
upon which such person entered such service."

"66.907 (2) (f) Notwithstanding the fact that any annu
ity granted is for life, if any annuitant receiving a disabil
ity annuity enters the service of any municipality, the annu
ity payable to such employe at that time shall be terminated
as of the end of the calendar month prior to the date upon
which such person entered such service."

Sees. 1 and 2 of ch. 625, Laws 1949, amended each of the
foregoing statutes, which refer respectively to retirement
annuities and disability annuities under the Wisconsin
retirement fund, by adding the following at the end of each
of said statutes: "except that no annuity shall be termi
nated when the total earnings of the annuitant in all such
service shall not exceed $360 in any calendar year." Sec. 3
of said ch. 625, Laws 1949, provided: "This act shall take
effect as of January 1, 1948."
Some cases have come to your attention in which a per

son receiving an annuity under sec. 66.906 (2) (c) or 66.907
(2) (f), Stats. 1947, entered the service of one or more
municipalities after January 1, 1948 but continued to
receive such annuity. In some cases the annuitant may have
retired prior to August 10, 1949 and have accepted dis
qualifying public employment prior to that date, while in
other instances the annuitant who retired prior to that
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date may not have accepted such employment until after
August 10, 1949.
You have inquired whether said ch. 625, Laws 1949, is

sufficient authorization to enable me to disregard every
case occurring after January 1, 1948 where there was a
conflict with sections 66.906 (2) (c) and 66.907 (2) (f) as
they existed prior to the effective date of ch. 625, Laws
1949, but where there would be no conflict if ch. 625 is
effective as of January 1, 1948."

Sec. 66.918 (1) (b) provides:

"The board may retain out of any annuity or benefit such
as the board in its discretion may determine, for

the purpose of reimbursing the fund for any money paid
to any annuitant or employe through * ♦ * error."

It does not appear that the board of trustees of the Wis
consin retirement fund, referred to in sec. 66.918 (1) (b)
quoted above, has taken action with reference to withhold
ing from future annuity payments any sums which might
have been paid in error as annuities to persons who entered
the service of one or more municipalities while receiving
an annuity under sec. 66.906 (2) (c) or 66.907 (2) (f).
The question thus presented is whether the act of the

legislature in attempting to make ch. 625, Laws 1949, retro
active to January 1, 1948 as indicated by sec. 3 of said act
is clearly invalid and you should disregard said sec. 3.
In XXXVI Op. Atty. Gen. 206, this office rendered an

opinion to the effect that the constitutionality of Bill No.
148, A., of the 1947 session of the legislature was open to
very serious question. That bill would have provided for
the refund of sums paid into the conservation warden pen
sion fund by persons who previously had left the conser
vation warden service before becoming eligible for any
benefit from the fund and who were not entitled to the
refund of their contributions at the time they left such
service. That opinion was predicated upon the principle
that statutes which attempt to increase benefits from a pen
sion fund to persons who had retired and who rendered no
service after the statute providing for the increase fre
quently have been held to be unconstitutional, The bill was
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enacted into law (eh. 589, Laws 1947), and the opinion was
reaffirmed in XXXVI Op. Atty. Gen. 431.
The situation considered in that opinion is distinct from

the one which you have presented. While it might be claimed
that sec. 3 of ch. 625, Laws 1949, would increase the bene
fits to retired employes and therefore might be invalid as
to employes retiring prior to August 10, 1949, the date
of publication of the act, this change in the law does not
directly confer any pecuniary benefit on annuitants. Annu
itants could, under the former law, engage in many types
of activity without jeopardizing their annuity. The partic
ular effect of the act under consideration is only to narrow
the exceptional type of activity which may jeopardize the
annuity. It increases the benefit only in the sense that such
annuitants who choose to enter public service at a very
limited compensation may do so without forfeiting the
annuity.
The probability that some annuitants would enter public

service at this limited compensation and thus forfeit their
annuity doubtless did not affect the actuarial assumptions
on which the system was based. A successful challenge of
ch. 625 on the basis that the rights of other annuitants are
impaired thereby is unlikely.

Sec. 3 of ch. 625, Laws 1949, clearly indicates a legis
lative intent that the act shall operate retrospectively. Stat
utes are not invalid merely because of the fact that they do
operate retrospectively. In re West, 207 Wis. 557, 242 N. W.
165; Appeal of Van Dyke, 217 Wis. 528, 259 N. W. 700;
Welch V. Henry, 223 Wis. 319, 271 N. W. 68.
The matter is not entirely free of doubt as above sug

gested, but after giving full consideration to all the cir
cumstances, it is my opinion that the provisions of ch. 625,
Laws 1949, validly apply to situations arising on and after
January 1, 1948 even though in these instances the annu
itant has retired prior to August 10, 1949.
TEF
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Railroads—Train Crews—A reasonable construction of
sec. 192.25 (4a), Stats., permits the possibility that the
seniority list of employes on a particular portion of one
division may be identical with the seniority list for another
division, where the facts establish that such list includes the
employes experienced in the particular operation.

November 4, 1949.
Edward T. Kaveny, Secretary,

Public Service Commission.

You have asked whether there is a violation of sec. 192.25
(4a), Stats., under the following circumstances:
A railroad regularly provides a crew consisting of the

number and kind of workmen designated by the statute.
The railroad follows the practice, however, and has done
so for a period beginning approximately 25 years before
the enactment of sec. 192.25 (4a) by ch. 304, Laws 1931, of
selecting firemen for operation in a specified area in divi
sion A from seniority lists of firemen in division B.
The practice had its origin in the rearrangement of divi

sions whereby the area involved was removed from divi
sion B and added to division A. The firemen experienced
in the operations in this particular area were then, and
are now, to be found in division B.

The provision of the statute which is involved reads:

"* * * Said train crew shall be selected from seniority
lists of train and locomotive engine employes on the divi
sion of the railroad on which the crew is to be worked."

Any question of interpretation arising in connection with
such statute must be premised on a recognition that the
statute was enacted in the interest of the public generally.
See XII Op. Atty. Gen. 370. The means which the legisla
ture has chosen to accomplish its purpose are to require
that a sufficient crew be provided and that such crew be
selected from employes experienced in, and familiar with,
the particular operation involved.
The question to be determined is what is meant by

"seniority lists of * * * employes on the division of the
railroad on which the crew is to be worked." The terms are
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not defined in the statute. They require, or at least permit,

reference to some extraneous circumstances to establish

what are divisions and what are seniority lists. A reason
able construction of the statute does not preclude the pos
sibility that where, as here, a portion of the territory of
one division is treated, for a limited purpose, as if it
belonged to another division, there being a reasonable basis
in fact for such practice, the seniority list of employes for
the portion of one division may be identical with a seniority
list for employes of the other division. The facts disclosed
in this case would support a finding that the seniority list
of division B is a proper seniority list for the jobs in
question.

BL

Schools and School Districts—Tuition—Where clerk of

school district fails to file high school tuition claim under
sec. 40.47 (5) (b), Stats., or fails to include all pupils in
claim, the school district under sec. 40.47 (6) is entitled
to receive from county treasurer out of taxes collected
under that section no more money than that for which
claim has been filed and county treasurer is not authorized
to prorate such tax money among districts which have
complied with the law and those which have not. No state
aid under sec. 40.47 (6) may be paid to make up the
deficiency.

November 8, 1949.
Allen C. Wittkoff,

District Attorney,
Florence, Wisconsin.

You state that in the year 1948 the school clerks of sev

eral school districts in Florence county failed to file with
the county clerk the proper claims against the county for
tuition to which such districts have claims under the pro
visions of sec. 40.47 (5) (b). Stats. Two school districts
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failed to file any claims whatsoever, one filed correctly and
one neglected to include one tuition pupil in its claim.
As a result the county clerk apportioned the tuition as

given him by the school clerks on the basis of the ratio of
the equalized valuation of that portion of each municipality
within the county lying outside of the districts which oper
ate high schools to the total equalized value of all the terri
tory within the county that lies outside of high school dis

tricts and certified the amounts to the clerks of the munic

ipalities in accordance with the provisions of sec. 40.47 (6)
(a). Because of the fact that two districts had failed to

file any claims whatsoever and one district filed short, the
total amount levied on the tax rolls was $6,103.85 whereas

it should have been $9,839.01, resulting in a shortage of
$3,735.16.

The county treasurer now has the $6,103.85 which was

collected for high school tuition and you inquire whether
this amount should be prorated among the four districts
or whether it should be paid only to those districts for
which claims were properly filed with the county clerk

by the school district clerks. It is suggested that to do the
latter would result in hardship to the districts since through

no fault on their part' the school clerks failed to file proper

claims with the county clerk.
Sec. 40.47 (5) (a) sets up a formula (amended by ch.

525, Laws 1949) for computing tuition of nonresident
high school pupils.

Sec. 40.47 (5) (b) reads:

"40.47 (5) (b) Before August 1 in each year, beginning
with the year 1947, the school clerk shall file with the clerk
of each county from which any tuition pupil was admitted,
a sworn statement of claim against the county setting forth
the residence, name, age, date of entrance and the number
of weeks' attendance, during the preceding school year, of
each person admitted from such county, the average daily
attendance of the high school for the year, the statement
of the cost of operation and maintenance of the high school
as computed in accordance with the provisions of this sec
tion, the amount of tuition to which the district lays claim
for each pupil, and the aggregate sum for tuition due the
district from the county. This statement shall be rendered
on a form prescribed by the state superintendent of pub
lic instruction."
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Sec. 40.47 (6) provides in part:

"40.47 (6) (a) The county clerk on receiving the tuition
statements provided for in section 40.47 (5) (a) and (b)
shall apportion the amount thereof on the basis of the ratio
of the equalized valuation of that portion of each munic
ipality within the county that lies outside of districts which
operate high schools to the total equalized value of all of
the territory within the county that lies outside of high
school districts and certify the amount so obtained to the
clerks of said municipalities. The municipal clerk shall enter
upon the next tax roll in a local tax column such sums as
may be due for such tuition from his municipality and the
amount so entered shall be collected when and as other taxes
are collected. * * * Taxes paid to the county treasurer on
high school tuition shall be kept by that officer in a separate
account and shall be paid by said officer to the districts
entitled thereto at such times as tax settlements are made.
When the amount of taxes collected by any tuition-paying
municipality is insufficient to meet the tuition claims filed
with the municipal clerk, the difference between the amount
collected and the amount of said claims shall be certified
to the state superintendent of public instruction by the
municipal treasurer responsible for the collection of such
claims. Immediately upon determining the correctness of
said certification the state superintendent of public instruc
tion shall certify to the director of budget and accounts and
to the state treasurer the amount thereof which each county
is to receive. Upon receipt of such certification by the state
superintendent of public instruction the director of budget
and accounts shall draw his warrants covering the amounts
due the counties concerned and the state treasurer shall
pay to the said county treasurers the amounts due. * * *"

The authority of the county treasurer in distributing the

money in question is purely statutory and there is nothing
in the statute authorizing the prorata distribution of such

funds between districts which have filed proper claims and

other districts which have filed no claims or erroneous

claims. While the matter of possible hardship has nothing

to do with carrying out the plain command of the statute,

it might be pointed out that the suggested prorata distri
bution would result in hardship and injustice to the dis

trict which had complied with the law and which would
suffer the penalty of receiving less than it is legally entitled
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to all because of the negligence of other districts or their
officers in failing to obey the mandate of the law.

Secondly, you ask if the county treasurer now certifies
the insufficiency between the amount collected and the
amount of the claims to the state superintendent of schools
and receives payment therefor from the state under the

provisions of sec. 40.47 (6) (a) and sec. 20.29, can the
amounts which should have been levied for tuition in 1948

be added by the county clerk to the next apportionment of
tuition made by him and certified to the municipalities for
collection?

The answer is "No."

The portion of sec. 40.47 (6) (a) to which you refer has
no application. The provision of state aid is predicated upon
the language, "When the amount of taxes collected by any
tuition-paying municipality is insufficient to meet the tui
tion claims filed with the municipal clerk * * From the

facts stated here it does not appear that the $6,103.85 is
insufficient to meet the tuition claims filed. The trouble is

that the claims were not filed or did not include all pupils
for which claim should have been filed.

While the question is not specifically asked it is not
intended by the foregoing to imply that correct tuition
claims for the year 1948 may not now be filed under sec.
40.47 (5) (b) for payment out of future taxes. See XXIV
Op. Atty. Gen. 635. You will note that in this opinion it
was ruled that late filing did not defeat the right of recov

ery or prevent subsequent filing and that the claim there
filed covered two school years.

WHR
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Municipalities—Budgets—Register of Deeds—Abstracts
of Chattel Mortgages—Sec. 65.90 (5), Stats., must be fol
lowed in transferring surplus appropriation from one item
in county highway department budget to another.

Register of deeds is not required to make search of rec
ords or furnish abstracts relating to chattel mortgages and
may not do such work on own time as a private business
using county offices and facilities therefor without author

ization by county board.

November 8, 1949.
Rodney 0. Kittelsen,

District Attorney,

Monroe, Wisconsin.

I

You state that each year an appropriation is made for
the county highway department, e. g., a certain amount
for black top roads, another amount for repair or mainte
nance of certain roads, etc. At the end of the year certain
of these earmarked funds have not been exhausted whereas
other items are overdrawn, and you inquire if it is proper
to transfer funds from an unused highway appropriation
to one that has been overdrawn.

This question is answered in XXXIII Op. Atty. Gen. 34,
where it was stated that a resolution adopted by a county
board granting general authority to the county highway
committee to transfer moneys from one appropriation for
highway purposes to other appropriations for such pur
poses is contrary to the provisions of sec. 65.90 (5), Stats.,
which provides that after a budget has been adopted there
may be no alterations in the various appropriations except
by authorization by a vote of two-thirds of the entire mem
bership of the governing body of the municipality.
With reference to overdrawing a specific appropriation

your attention is directed to ch. 274, Laws 1949, amending
sec. 59.17 (3) so as to provide that the county clerk shall
not sign or issue any order for the payment of money for
any purpose in excess of the funds appropriated for such
purpose unless first authorized by a resolution passed by the
county board pursuant to sec. 65.90 (5).
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II

You state that the register of deeds has received many
requests from individuals and finance companies asking
her to check the records of chattel mortgages to ascertain
if a particular individual has a chattel mortgage on record
against him. The register of deeds has refused these
requests, taking the position that it is not a part of her
duties under the statutes and also because she might be
personally liable in the event of making a mistake. You
inquire whether the register of deeds does have a duty to
furnish the information requested, and if not, whether she
may do this work outside of her office hours and make a
charge therefor if she purchases a personal bond covering
this specific liability.
In XXII Op. Atty. Gen. 927 this office was asked what

fees should he charged for making an abstract of chattel
mortgages, and it was stated that after a careful examina
tion of the statutes we were unable to find any provision
thei-ein which specifically refers to the power of the reg
ister of deeds to engage in such work, but that considering
an abstract as a copy of the records on file the recorder
would have the power to make copies of such records and
charge 10 cents for each folio and 25 cents for the
certificate.

In XXIII Op. Atty. Gen. 413, it was stated that the reg
ister of deeds is not required to make abstracts of sales
or mortgages of personal property, but that he is entitled
to receive 10 cents per folio and 25 cents for certificates
in furnishing copies.

Sec. 59.58 (1) provides that whenever a county adopts
a tract index system or any recognized chain of title sys
tem the county board may create a department to be known
as an abstract department either in connection with or inde

pendent of the office of the register of deeds. However, this
obviously refers to abstracts of real property title only.
Perhaps a word is in order as to the distinction between

furnishing copies of papers filed with the register of deeds
and the furnishing of abstracts of such papers. An abstract
is an outline history of title, whereas sec. 59.57 (4), pro
viding a fee of 10 cents for each folio with a minimum ol
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50 cents, and 25 cents for the certificate for the register
of deeds in making copies of any records or papers, does
not relate to any summary or condensation of the records
in outline form. As pointed out in the above opinions the
register of deeds has no duty to make "abstracts" of chattel
mortgages and presumably Avould be within his right in
insisting that the person ordering copies should first des
ignate the particular record or part thereof of which a copy
is desired. There is no duty on the part of the register of
deeds to make any search. His records are public and are
o})en to anyone desiring to make a search for himself,
altliough he must furnish copies of particular records or
papers upon request and upon receipt of the statutory fees
above mentioned.

Whether the register of deeds may do abstracting on
his own time outside of office hours raises a question of
policy for the county board. Under sec. 59.07 (1) the
county board is empowered to make such orders concerning
the corporate property of the county as the board may deem
expedient. There may well be some doubt as to the propri
ety of making county offices available to county officers
and employes for the conduct of purely private business
enterprises and furnishing light, heat, telephone, janitor
service, etc., therefor. Moreover, there would be a strong
tendency to perform this work during regular office hours
since the members of the public desiring this service would
expect to be able to see and talk with the register of deeds
about furnishing the service during sucli hours rather than
at night or on Sundays or holidays. Where the register of
deeds is on a salary, the ruling of Gregory v. MilwoMkee
County, 186 Wis. 235, 238-239, would apply. There the
court said:

««* * * time of a salaried public official consumed

in work incidental to his official duties and done during
office hours belongs to his employer and not to him, and if
a charge is made for such work it inures to the benefit of
the employer and not to that of the public employee. Any
other rule would tend to make a salaried public office a place
for private gain in addition to the salary. It was to abolish
the difficulties connected with the fee system that salaries
were substituted. Fees should not be allowed to creep in
again except by express legislative direction."
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It is therefore concluded that the register of deeds would
have no express or implied authority to set up a private
business for the abstracting of chattel mortgages using
county facilities therefor without express authorization of
the county board and without adequate safeguards being
set up to avoid the difficulties suggested above.

The question of whether a personal bond should be pur
chased by the register of deeds to cover liability incurred
in the operation of such a private business, if permitted on
county property by the county board, is a matter which

should be taken up with private counsel since it does not
relate to the official duties of the register of deeds so as to
be a proper subject for consideration in this opinion.
WHR

Platting Lands—Unpaid S p e cial Assessments—Sec.

236.055, Stats., which provides among other things that a
plat may not be recorded with the register of deeds if there
are any "unpaid special assessments" is applicable to future

installments of special assessments even though they are
not delinquent.

November 8, 1949.

Robert J. Parins,

District Attorney,

Green Bay, Wisconsin.

Our attention is directed to sec. 236.055, Stats., which
reads:

"236.055 In addition to other requirements entitling a
final plat to be recorded there shall be filed with the register
of deeds a certificate of the clerk and treasurer of the munic
ipality wherein the land is situated and a certificate of the
treasurer of the county stating that there are no unpaid
taxes or unpaid special assessments on any of the lands
included in the plat."

You inquire whether the words "unpaid special assess

ments" are applicable only to special assessments which are
actually delinquent or whether they apply to special assess-
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ments payable over a period of years in the future and
none of which are actually delinquent.

Sec. 236.055 was created by ch. 50, Laws 1945, and as
originally enacted it read:

"236.055 In addition to other requirements entitling a
final plat to be recorded there shall be filed with the reg
ister of deeds a certificate of the treasurer of the county
stating that there are no delinquent taxes or delinquent
special assessments on any of the lands included in the
plat."

By ch. 314, Laws 1947, sec. 236.055 was amended to read

as it does now.

It is to be noted that the language of the statute was
changed from "delinquent" to "unpaid." There is, of course,
a distinction between "delinquent" and "unpaid" and pre
sumably the change in language was intended to change
the law.

Sec. 66.54 (7) (a) authorizes the governing body of any
municipality to provide that special assessments levied to
defray the cost of any public improvement, except sprink
ling or oiling streets, may be paid in annual installments

of not more than ten in number. Under paragraphs (e)
and (f) a property owner may pay the assessment in full
before due and save interest by following the procedure
therein set forth.

Hence it is clear that the word "unpaid" is applicable
to future installments since the amount is definite and the

property owner has the option to pay up at an earlier date
if he so desires. In other words, the entire assessment can

be made presently paj'-able if the property owner so desires,
which distinguishes the situation from that of general taxes
which can be paid only on a year to year basis because of
uncertainty as to future assessments, tax rates and the

absence of any statute permitting advance payment.
You are therefore advised that "unpaid spec'-"^ assess

ments" mentioned in sec. 236.055 include future install

ments of special assessments which have actually been lev
ied even though they are not delinquent and may be paid
over a period of years.
WHR
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Schools and School Districts—Powers of Local Board—
Replacement of a schoors heating plant involving purchases
of equipment in excess of $300 is precluded by sec. 40.17
(1), Stats., unless authorized by specific appropriation.

November 10, 1949.
Leo p. Lownik,

District Attorney,
Richland Center, Wisconsin.

You have asked whether a school district board may
replace the school's heating equipment at a cost of about
$1,000 without prior approval by the electoi's of the district
at an annual or special meeting. You state the annual meet

ing voted only the sum of $200 for repairs of the school
building although it was known that the furnace would
need replacement; but that there are sufficient other monies
in the district treasury to pay the cost without levying addi
tional tax.

The respective powers of the district meeting and the
district board are governed wholly by statute. It was held
in State v. Anderson, 248 Wis. 566, 22 N. W. 2d 516, that
where the statutes authorize the district meeting to act with
respect to a specific problem, the board may not take action
contrary to that adopted at the meeting. On the other hand,
it was held in Van Ness v. Kindle, 252 Wis. 181, 31 N. W.
2d 168, that in a matter which the statute has committed
to the board, the district meeting may not prevent the board
from carrying out its statutory authority and functions.
The question is to determine where the Wisconsin stat

utes have placed the authority for replacement of a school's
heating plant when that replacement involves purchase of
equipment in excess of $300.
You have suggested that there appears to be some con

flict in the provisions of sec. 40.16 (2) and (10) as com
pared to sec. 40.17 (1), and have asked which prevails.
There are rules to aid in determining which of two con
flicting statutes takes precedence but, as the court held in
State, V. Thomas, 150 Wis. 190, 136 N. W. 623, those I'ules

will come into play only if it is impossible to harmonize the



562 Opinions of the Attorney General

provisions by construction, as 1 believe can be done in this
case.

It is apparent that the legislature intended by sec.
40.04 (5) to place in the district meeting the primary power
to determine the respective amounts to be mad.e available
"to furnish, equip and maintain" schools. It has given to
the district board under sec. 40.16 (10) the right to deter
mine the sum necessary to "maintain" a school, but only
in the event that the district shall not have voted a tax

sufficient. Sec. 40.16 (2) imposes upon the board the duty
to keep school buildings in good repair, suitably equipped,
and in safe and sanitary condition. Sec. 40.17 (1) author

izes the board to "purchase" heating and ventilating appa

ratus, "not exceeding $300 in value in any one year, from
any funds not otherwise appropriated."

In carrying out its functions under subsec. (2) of sec.
40.16 the board is not limited to any specified amount, but
it is limited to the funds made available for the purpose
either under sec. 40.04 (5) or 40.16 (10). Sec. 40.17 relates
only to "purchases" of certain equipment and to unappro
priated funds, and in such cases the legislature has limited
the expenditure to $300.
The emergency authority of the board under subsec. (10)

of sec. 40.16 deals with levying the amount of tax "neces
sary" to "maintain" the school where the district failed to

vote a sufficient tax, not with changing the purpose of the
expenditure of funds which have been provided. The" dis
trict meeting, having the power to raise money for specific
purposes may, upon proper vote, divert the money to other
purposes. Such power is not given to the board.
Replacement of a heating plant involving purchase of

equipment at a cost in excess of $300 requires authorization
by specific appropriation. That authorization could unques
tionably be given by the district meeting under sec. 40.04
(5). Whether it could be given by the board under sec. 40.16
(10) would involve questions of fact as to whether the con
templated work is actually "maintenance" and whether it
is "necessary." These are questions of fact which the attor
ney general cannot decide.
BL
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Constitutional Law—Taxation—I mp or t e d Pulpwood
Logs and Baled Pulp—Ad valorem taxation of baled pulp
and pulpwood logs imported and stored in the original pack
age or imported form by a Wisconsin paper manufacturing
company for future use violates the provision in art. I, sec.
10 of the constitution of the United States against state

taxation of imports, in the absence of facts showing they
are kept on hand to meet current operational needs or have
been otherwise integrated into manufacturing process.

November 10, 1949.

Wisconsin Department of Taxation.

An opinion has been requested as to the taxability of
pulpwood logs and baled sulphite pulp imported by and
stored on the premises of a Wisconsin paper manufacturing
concern for its future use in manufacturing paper.

The pulpwood involved is purchased in Canada by the
company, loaded on railroad cars and transported to the
company's plant in Wisconsin where it is unloaded and
placed in piles along the sidetracks in the plant yard. Some
of the logs are "hammermarked" in Canada so as to be
identifiable. They are about 50 inches in length and the
bark has not been removed. They are put and kept in sep
arate piles from pulpwood logs received from other or
domestic sources, as they are of different length. Some of
the logs may remain in the piles in the yard for from six
months to two years before they are used. When used they
are put on other cars which carry them to a canal into
which they are dumped in order to soak. After they are
peeled they are then shredded and used in the manufactur
ing process of converting them into paper.
The sulphite pulp is in "lap" form put up in wirebound

bales of about 500 pounds each. The company purchases it
in Sweden and Canada and it is shipped in this form to
the Wisconsin plant where it is placed in the company's
storage warehouse in separate piles as to species and point
of origin. The bales remain so piled and are unopened until
taken to the manufacturing plant proper where the con
tents are dumped into the soaking tanks or beaters and then
used in manufacturing paper.
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There is no provision in ch. 70, Stats., which would
accord any exemption from ad valorem taxation to pulp-
wood and sulphite pulp so imported and stored. The com
pany, however, contends that these raw materials are not

subject to taxation under ch. 70, Stats., because of the pro
vision in art. I, sec. 10 of the United States constitution

prohibiting a state from taxing imports.
The case of Hooven & Allison Co. v. Evatt, (1945) 324

U. S. 652, 65 S. Ct. 870, 89 L. ed. 1252 is relied upon by
the company to support its contention. The supreme court
of the United States in a strikingly similar situation there
held that Ohio could not levy a nondiscriminatory ad valo
rem tax on hemp and jute fibers imported from the Philip
pine Islands by an Ohio company and stored in its plant
warehouse for its future use in the manufacture of cordage.
The decision was grounded upon the "original package" rule
enunciated in Broxvn v. Maryland, (1827) 12 Wheat. 419,
25 U. S. 419, 6 L. ed. 678, and held that as the Ohio manu
facturer had not broken the original packages or otherwise
so put the imported fibers to use or commingled them with
other supplies that they could be said to have become a part
of the general taxable property in the state, such imported
fibers still constituted imports and therefore any ad valorem
taxation of them by the state of Ohio would violate the men

tioned provision of the United States constitution.

This case has not been subsequently modified or reversed.
Except for the fact which will be mentioned presently there
is no indication of any weakening or restricting of the
"original package" rule and actually the court applies it to
property held by an importer for his own future use, as
well as property held by him for resale.

Although this case does hold that the mere fact of stor
age of imported raw materials in the original package or
imported form in the warehouse of the importing manu
facturing concern for future use in its manufacturing does
not, standing alone, destroy their character as imports for
purposes of this tax immunity, the majority opinion is care
fully restricted to just that situation. It points out that the
decision of the Ohio court was not grounded upon any find
ing that the fibers were so stored to meet the current oper-
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ational needs of the manufacturing business that they could
be said to have entered the process of manufacture and
that there was not sufficient in the record for the United
States supreme court to so find. The opinion expressly
states there was thus no occasion to pass upon whether all
the surrounding facts would be sufficient to show that the
stored fibers had become integrated into the inventories and
supplies of the company kept on hand for current opera
tional needs so as to become a part of the general mass of
the local property and lost their character as imports.

At page 667 the court said:

"It cannot be said that the fibers were subjected to manu
facture when they were placed in petitioner's warehouse
in their original packages. And it is unnecessary to decide
whether, for purposes of the constitutional immunity, the
presence of some fibers in the factory was so essential to
current manufacturing requirements that they could be
said to have entered the process of manufacture, and hence
were already put to the use for which they were imported,
before they were removed from the original packages. Even
though the inventory of raw material required to be kept
on hand to meet the current operational needs of a manu
facturing business could be thought to have then entered
the manufacturing process, the decision of the Ohio
Supreme Court did not rest on that ground, and the record
affords no basis for saying that any part of petitioner's
fibers, stored in its warehouse, were required to meet such
immediate current needs. Hence we have no occasion to
consider that question."

It would thus appear that the United States supreme
court might uphold the taxation of materials and supplies
imported and stored by a manufacturer for future use were
it established factually that they are essential to the cur
rent manufacturing operations or are so dealt with and
handled otherwise as to be properly viewed as having come
to rest and entered the manufacturing process. This would
depend entirely upon the facts and call for a determination
that is not properly within our province. It would call for
a careful examination and study of all the surrounding cir
cumstances that might be pertinent and a determination of
such ultimate fact by the assessing authority and then in
turn the reviewing court if taxation based thereon were
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challenged. In the absence of such a determination sustained
by the facts, the decision in the Hooven & Allison case is
controlling that a state ad valorem tax on raw materials
imported and stored in the original package or imported
form by a Wisconsin manufacturing concern for future use,
would be unconstitutional.

HHP

Criminal Laiv—Malicious Destruction of Property—Pei*-

son who by dynamite destroys partially constructed build
ing on his own land does not violate sec. 343.422 or sec.
343.44, Stats., or any other criminal statute, notwithstand
ing that the lien of the contractor who performed the con
struction was thereby impaired.

November 14, 1949.

John S. Coleman,

District Attorney,

La Crosse, Wisconsin.

You have requested an opinion as to whether any crim
inal prosecution lies under the following set of facts:

"By a written contract X engaged Y contractor to con
struct a home for X. Y commenced construction and the
work was approximately two-thirds completed; previous
payments had been made by X but not to the full extent
of Y's investment in the construction. X then notified Y to
cease work alleging defective construction. Y denied defects
but ceased the work. Y retained an appraisal company to
examine the construction to determine whether or not the
construction was defective. Y and appraisers went to the
premises and discovered that X had already destroyed the
construction by use of dynamite and bulldozer."

You suggest the possibility, which you concede is remote,
that sec. 343.44 or 343.422, Stats., might apply.

Sec. 343.44, Stats., so far as material here, provides as
follows:
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"Any person who shall wilfully, maliciously or wantonly
* * tear down, mutilate, deface or injure any building
* * * or sever and carry away any part thereof standing or
being upon the land of another or held in trust * * * shall
be punished by imprisonment in the county jail not more
than six months or by fine not exceeding one hundred
dollars."

The foregoing section does not apply because it does not
appear that the part of the building so destroyed was "upon
the land of another or held in trust." Werner v. The State,

(1898) 93 Wis. 266, 269-270.
Sec. 343.422, Stats., provides as follows:

"Any person who shall wilfully or maliciously injure or
destroy any building, structure or other property of another,
by the use of gunpowder, dynamite or other explosive sub
stance or compound, shall be punished by imprisonment
in the state prison not more than fifteen years nor less than
one year."

The words "other property" in the foregoing section,
by the rule of ejusdem generis, apply only to physical prop
erty similar to a building or structure and capable of
destruction by explosives, and do not apply to an incor
poreal right such as the lien of the contractor on the par
tially constructed building. The title to the partially con
structed building was in X, so his destruction thereof
would not violate the foregoing statute. Compare The State
V. Mace, (1871) 65 N. C. 344. The lien of the contractor,

if any, would still attach to the land (sec. 289.01 (2) (a),
Stats.) and was merely impaired rather than destroyed by
the destruction of the building.

I am unable to discover any criminal statute violated by
X in destroying the construction.
WAP
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Counties—Clerk—Sec. 59.17 (3), Stats., as amended by
eh. 274, Laws 1949, makes no basic changes in the admin
istration of sec. 65.90 (5), but does place an express respon
sibility on the county clerk to see that its provisions are
followed.

November 14, 1949.
William J. Gleiss,

Distnct Attorney,
Sparta, Wisconsin.

You have inquired whether the amendment to sec. 59.17
(3), Stats., made by ch. 274, Laws 1949 is applicable to all
county accounts, including the accounts of the circuit court,
county court, old-age assistance and pension administration.

Sec. 59.17 (3) as amended by ch. 274, Laws 1949, reads:

"(3) Sign all orders for the payment of money directed
by the board to be issued, and keep in a book therefor a
true and correct account thereof, and of the name of the
person to whom each order is issued; but he shall in no case
sign or issue any county order except upon a recorded vote
or resolution of the board authorizing the same; nor shall
he sign or issue any such order for the payment of the
services of any justice of the peace, magistrate, clerk of
court, district attorney or sheriff until the person claiming
such order files an affidavit stating that he has paid into
the county treasury all moneys due the county and collected
or received by him in his official capacity; nor shall he sign
or issue any order for the payment of money for any pur
pose in excess of the funds appropriated for such pmrpose
unless first authorized by a resolution passed by the county
board pursuant to section 65.90 (5)." (Italicized material
added by ch. 274)

The amended portion of sec. 59.17 (3) does no more than
to implement sec. 65.90 (5) and to insure that its provisions
will be made effective. Thus, despite any county board reso
lution to the contrary, the county clerk is bound by the
provisions of the statute and cannot sign an order in excess
of funds appropriated in the absence of a county board
resolution passed in accordance with the provisions of sec.
65.90 (5).

This does not mean, however, that mandatory duties
placed upon counties for such things as relief of the poor,
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the disabled, the blind, dependent children, old-age assist
ance and the like can be avoided by neglecting to make the
necessary appropriations. In the absence of appropriation
or if the appropriation is exhausted such items are never
theless payable out of the general fund. See XXII Op. Atty.
Gen. 269, XXIV Op. Atty. Gen. 280, XXIV Op. Atty. Gen.
384, XXXII Op. Atty. Gen. 425.

There are also certain court expenses such as witness
fees for state witnesses in criminal cases (sec. 325.08) and
jurors' fees (sec. 255.30), which are payable without audit
or other control by the county board and in which sec. 59.17
(3) has no application. Numerous other items of a sim
ilar character might be mentioned without attempting to
enumerate them all, e. g., sheriff fees (sec. 59.31), divorce
counsel fees (sec. 247.17), alimony payments (sec. 247.29),
etc.

From the background of this amendment it is apparent
that it was not intended to make any change respecting
those situations where the county has a mandatory duty
that must be discharged out of its funds irrespective of the
making of any appropriation therefor, of which some illus
trations are given above. On frequent occasions county
clerks have been severely criticized where, notwithstanding
that budget items have been exhausted or become insuffi

cient and the necessary steps to make the required addi
tional funds available have not been taken as required by
sec. 65.90 (5), Stats., there has been a refusal to draw

orders for the payment of monies pursuant t* express direc
tions of the county board to do so. ErroneoujJy the criticism
was predicated upon the argument that tl; -j county clerk
is merely a ministerial officer who is theref re required to
follow the directions of the county board an the provisions
of sec. 65.90 do not govern his duties bu -elate only to
matters of concern to the board. To meet ti i situation the

amendment in ch. 274 was designed solely o furnish lan
guage in the section of the statutes definii the duties of
the county clerk which could be pointed as expressly
precluding him from signing orders und such circum

stances.

9
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Furthermore, nothing in the language added by ch. 274
mentions or in any way relates specifically to situations
where such county mandatory duties exist and there is no
reason why this language should be applicable to such situ
ations any more than the language which has been in the
statute for many years and reads as follows:

"* * * but he [county clerk] shall in no case sign or issue
any county order except upon a recorded vote or resolution
of the board authorizing the same; * * *"

This last quoted language has been in the statutes for
about 40 years and yet it never has been given any effect
in reference to the situations in which the county has the

mandatory duties mentioned. In view thereof it would seem
that before any language that might be added to sec. 59.17
(3) could be taken as intended to affect and relate to such

other situations it would have to be of compelling context.
The language added by ch. 274 is clearly not of that moment.

To summarize, sec. 59.17 (3) as amended by ch. 274,
Laws 1949, in no way affects the application of sec. 65.90
(5) but merely makes express what was before an implied
responsibility on the part of the county clerk to see that
the provisions of the budget law are carried into effect.

It is my understanding that the municipal auditing and
reporting section of the state audit department takes the
view that ch. 274 will not necessitate any major changes
in present budgeting and accounting methods. It will be

necessary for ̂ e county clerk to formally record the annual
budget and a) propriations on his ledger as most of them
are already d(^ng. It will also be necessary for the county
clerk to keep h s accounts up to date, so that when it appears
that an appro' nation is about to be exhausted he can warn
the affected c partments or office, as well as the county
board, if addi- mal funds are going to be needed. In count-
ties where thr county board meets monthly no great diffi
culty should ; encountered and other counties will, of

course, need t exercise greater care in formulating annual
budgets whicl will be adequate.
WHR

\
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Counties—Courts—Juror's Mileage—County board has^
no authority to decrease statutory mileage allowance of
jurors under sec. 255.31, Stats., as amended by cli. 498.
Laws 1949.

No: ember 14, 1949.
Nathan E. Wiese, ;

District Attoryiey, y
Clintonville, Wisconsin.

You have requested an opinion as to wliethei^r not the
county board may alter the mileage rate to be paid to jurors
under sec. 255.31, Stats. You state that it is your opinion
that the statutory rate of 10 cents per mile may not be
decreased by action of the county board. Your opinion is
correct. Section 255.31 formerly provided for a flat fee of
$4 per day plus 4 cents a mile travel allowance. The sec
tion was amended by ch. 498, Laws 1949, as follows:

"Every grand and petit juror summoned upon any venire
shall receive not less than $4 nor more than $8, as fixed by
the county hoard, for each day's actual attendance upon any
circuit court, county court or municipal court from either
of which an appeal in such action, as may be for trial, must
be taken directly to the supreme court, and * * * xo cents
for each mile actually traveled each day in going and
returning by the most usual route; but shall be paid for
no day when the court is not in session unless specially
ordered by the presiding judge."

It is apparent that the words "as fixed by the county
board" relate only to the words immediately preceding and
not to the subsequent provision for the pajnnent of mileage.
WAP
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Counties—Towns—Zoning—Municipalities — Rescission
of Prior^"Mon—Town board may take effective action to
rescind its previous attempted approval of a proposed
county zoning ordinance relating to the location or bound
aries of distii<s®~, rescinding action is taken prior to
th? adoption o ordinance by the county board.

.  „ November 14, 1949.Arth^C. Snvde^
DistnciTjTfTfh-ney,

Hartford, Wisconsin.

On March 22, 1949, the town board of the town of Rich-
field met in regular session and considered a proposed
county zoning ordinance which would have operated to
change a part of said town from a recreational area to a
commercial area. The town chairman signed the proposed
ordinance as its "introducer" but the ordinance had not

been given a first reading at any meeting of the county

board. The town hoard approved the adoption of the pro
posed ordinance and signed the following form:

"We, the undersigned, being all of the members of the
Town Board of the Town of Richfield, Washington County,
Wisconsin, in meeting assembled, do hereby approve the
adoption of the attached Ordinance Sl-49 to the Zoning Ordi
nance, by the County Board of Supervisors of Washington
County, and do hereby waive any further notice or right of
approval as .provided by law.
"Dated this 22nd day of March, 1949."

This approval form was clipped to the proposed ordinance
and both were delivered to the county clerk.
On July 18, 1949 the proposed ordinance was given its

first reading at a regular meeting of the hoard of super
visors of Washington county. On August 2, 1949 the Wash
ington county park commission held a hearing, of which
due notice was given, for the purpose of considering the
proposed ordinance. The said park commission reported to
the county board that it recommended the adoption of the
said ordinance.

On August 8, 1949 the town board of the town of Rich-
field met and adopted the following resolution;
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"We, the undersigned, being all of the members of the
Town Board of the Town of Richfield, Washington County,
Wisconsin, in meeting duly assembled, having determined
that the passage of proposed ordinance 1-49 to the zoning
ordinance would be detrimental to the best interest of the
Town of Richfield, do hereby rescind and declare void any
and all action which we have taken approving the adoption
of proposed ordinance 1-49 to the zoning ordinance on the
22nd day of March, 1949, and do hereby disapprove the
re-zoning of the property described in proposed ordinance
1-49 to the zoning ordinance, and the modifying and amend
ing of the Zb^^gjnap of Washington County dated Septem
ber 19, 1941, changing the therein described real estate
from a ivcreational'^rea to a commercial area.".—

Ou-.-^ugust 1.5',' 1949 the proposed ordinance was given a
second reading at a regular session of the board of super
visors of Washington county and laid over to the next meet
ing of said board.

You inquire whether the town board's original approval
of the adoption of the proposed ordinance became effective
and binding on said board even though the ordinance had not
yet been given a first reading before the county board, and
if the answer is in the affirmative, whether the action of
the town board in attempting to rescind its original
approval, taken after the ordinance was given its first read
ing before the county board, was effective.

Sec. 59.97 (1) (a) and (c). Stats. 1947, provides:

"(1) (a) The county board of any county may by ordi
nance regulate, restrict and determine the areas within
which agriculture, forestry and recreation may be con
ducted, the location of * * trades and industries * ♦ *;
provided, however, that the said county board shall before it
adopts such ordinance or ordinances, submit the same to the
town board or town boards of the town or towns in which
may be situated any lands affected by such ordinance, and
thereupon obtain the approval of said town board or town
boards, so far as the same affects the lands in such town or
towns, and in like manner any and all ordinances, which
may amend any ordinance, which have been adopted as
herein provided, shall be submitted to said town boards of
the towns in which said lands are located and their approval
obtained as to each such change before the same shall be
adopted by the county board. Such ordinance or amend-
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ments thereto may be adopted as to such town or towns
which shall have given their approval thereto. * * *

<<* * ■*

"(c) The provisions of an ordinance under this section,
applicable to any town and submitted to the town board
prior to its adoption but not effective as it affects the lands
in the town by reason of nonapproval by the town board,
shall become effective as it affects the lands in the town
whenever the town board shall file its written, approval
with the county clerk; and in like manner, any amendment
to the text of any such ordinance, applicable to any town
and submitted to such town board piior to 4ii*^doption by
the county board but not effective by reason of nonapproval
by the town board, shall become effective as it asifects the
lands in such town whenever the town board shaii file its
written approval with the county clerk." ^

While it is not entirely clear, it appears that the town
chairman, as a member of the county board, intended to
sponsor the proposed ordinance. From this fact, and the
further fact that the proposed ordinance had never been
given a fi rst reading before the county board, I assume
that such ordinance was not before the county board in any
manner prior to March 22, 1949.

In my view of the matter, it is unnecessary to determine
whether the action of the town board on March 22 was
effective even though the ordinance had not then been given
a reading before the county board.

Ch. 233, Laws 1949, which became effective June 12,1949,
amended sec. 59.97 (1) (a) and (c) and provided different
kinds of statutory procedure for the adoption of various
kinds of zoning ordinances.

While ch. 233 made some changes in the law between
March 22, 1949 when original approval was given by the
town board of the town of Richfield, and August 15, 1949
when the county board gave the proposed ordinance a sec
ond reading, the statutory changes did not eliminate the
necessity for the adoption of the proposed zoning ordinance
by the county board before it could become effective. Ch.
233, Laws 1949, amended sec. 59.97 (1) (a) to read in part
as follows: "* * * In like manner any and all amendments
to such ordinance, relating to the location or boundaries
of districts shall be submitted to the town board or town
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boards of the town or towns in which the lands affected by
such change are located and their approval obtained as to
each such change before the same shall be adopted by the
county board." Said ch. 233 also amended sec. 59.97 (1) (c)
to simplify said paragraph and provide that the written
approval of the town board should be filed with the county
board instead of the county clerk. Since the ordinance in
question proposed to change a part of the town from a
recreational area to a commercial area, it related to "the
location or boundaries of districts" and even under the
amendments made by ch. 233, Laws 1949, had to be
approved by the town board prior to its adoption by the
county board in accordance with sec. 59.97 (1) (a), or
after its adoption by the county board under sec. 59.97 (1)
(c), before it could become effective in the town.

Before the proposed ordinance was adopted by the county
board the town board of the town of Richfield attempted
to rescind the approval which it endeavored to give to the
ordinance on March 22, 1949. In The Waukesha Hygeia
Mineral Spring Co., v. Waukesha et al, 83 Wis. 475, 53
N. W. 675, our supreme court stated that the right of
reconsideration "is inherent in all deliberative assemblies
or bodies." In 2 McQuillin, Mun. Corp. (Rev. Ed.) §643,
p. 608, it is stated "the legislative body of the corporation,
or any board * * * thereof, possesses the unquestioned power
to rescind prior acts and votes at any time thereafter until
the act or vote is complete, provided vested rights are not
violated, and such rescission is in conformity to the law
applicable and the rules and regulations adopted for the
government of the body." In Edwards Realty & Finance
Co. V. Superior, 250 Wis. 472, 27 N. W. 2d 370, it was said:
"A municipal corporation, like other legislative bodies, has
a right to reconsider under parliamentary law its vote and
action upon questions properly pending before it, and
rescind its previous action provided vested rights are not
violated and such rescission is in conformity with the law
applicable to the government of the body." A town is a
municipal corporation of limited powers; Town of Dekorra
V. Wisconsin River Poiver Co., 188 Wis. 501, 205 N. W. 423.
No rights had vested between the time of the attempted

approval of the town board on March 22, 1949 and the



576 Opinions of the Attorney General

action which the town board took on August 8, 1949 to
rescind such approval. It does not appear that the said
action of the town board taken on August 8, 1949 was taken
in violation of any statute or rule of said board, and it must
be presumed that said action was properly taken. Hence,
it is my opinion that even though the approval which the
town board gave to the ordinance on March 22, 1949 may
have been effective, the action of the town board on August
8, 1949 was effective to rescind such approval.

It does not appear from your letter whether the town
board of the town of Richfield has given the county board
foi'mal notice of the rescinding action which the town board
took on August 8, 1949. If such notice has not been given,
it should be given at once. It probably would be advisable
to give such notice in writing delivered both to the county
clerk to whom the original approval was delivered, and
also to the county board with whom written approvals of
original ordinances, and presumably amending ordinances,
are to be filed pursuant to sec. 59.97 (1) (a) and (c) as
amended by ch. 233, Laws 1949.
JRW

Schools and School Districts—Counties—County School
Committee—Sec. 40.303, Stats., as amended by ch. 501,
Laws 1949, provides for election of a complete new county
school committee of six members.

November 14, 1949.

Robert W. Arthur,

District Attorney,

Madison, Wisconsin.

You have asked two questions with respect to questions
of interpretation arising out of the amendment of sec.
40.303 of the statutes by ch. 501, Laws 1949.

1. Should the county board elect only two members of
the county school committee to fill the places of those
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elected in 1947 for two-year periods; or must the board
elect six new members with one-, two-, and three-year terms
respectively?

You have referred to the language of sec. 40.303 (1), to
the effect that there shall be "created" a county school com
mittee consisting of six members, with the provision that
of those first elected some are to serve for one-, some for
two-, and some for three-year terms.

If sec. 40.303 (1) as amended by ch. 501, Laws 1949, had
been independently enacted as a completely new provision,
there would be no question but that a complete committee
consisting of six members would have to be elected after

the enactment. The difficulty arises out of the fact that,
before enacting sec. 40.303 (1) as now worded, the legis
lature first reenacted the subsection which had expired on
June 30, 1949. ̂ ubsec. (1) of sec. 40.303 of the statutes
of 1947 was created by ch. 573, Laws 1947, which expired
by its own terms on June 30, 1949. Because of the fact that
the legislature did not merely enact a new statute provid
ing for the creation of a county school committee, but first
reenacted the old statute relating to that committee and
then amended it, the general rule might be held applicable
that where an existing statute is amended the part repeated
from the old statute remains in force as of the time of the

original enactment and is to be regarded merely as a con
tinuation of the old law. See Dallmann v. Dallmann, 159
Wis. 480, 149 N. W. 137; Wisconsin Trust Co. v. Munday,
168, Wis. 31, 168 N. W. 393. Under such a rule of construc
tion, the part of the present statute relating to creation of
a county committee would be regarded as a continuation

of the old statute and would not supersede the election that
has already taken place.

Rules of consti'uction such as the one above referred to,
however, are at best merely guides to aid in reaching the
legislative intent and should never serve to defeat that
intent if it can be otherwise ascertained. State ex rel. Hay-
den V. Arnold, 151 Wis. 19, 138 N. W. 78. If the wording of
a statute permits of more than one interpretation, that con
struction should be adopted which will best serve the legis-
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lative objective. State v. Fisher, (1873) 33 Wis. 154; Town
of Bell V. Bayfield Co., 206 Wis. 297, 239 N. W. 503.

As you have pointed out, the amendment of sec. 40.303
sets up a new plan of composition for the committee, which
is apparently designed to correct some defect which had
been discovered in the earlier statute under which the com

mittee as first composed was deemed not to be entirely rep
resentative of the respective educational interests to be
served. It would be impossible to accomplish immediately
the legislative purpose to compose the committee in a more
representative manner without electing a completely new
committee. If the statute as amended be construed as a mere

reenactment of the part relating to creation of the county
school committee, so as to require retention of all members
except those whose terms expire, the result would create
an inconsistency between the original statute and the
amendment. It was held in Schwenker v. Bekkedal, 204 Wis.

546, 236 N. W. 581, that if there is an inconsistency between
an original enactment and an amendment, the amendment,
as the later enactment, should be given effect over the
original statute.

The amendments made by ch. 501, Laws 1949, are in a
sense remedial, in that they were designed to correct a situ
ation possible under the earlier law. To that extent the
amendment is subject to the general rule of construction
that it should be interpreted in the manner best designed
to accomplish the legislative purpose. The situation is anal
ogous to that discussed in Levy v. Bhmschein. 206 Wis. 486,
488, 240 N. W. 140, in which it was said:

"Legislative acts remedial in their nature are frequently
construed so as to act retrospectively, and amendments to
existing laws to stren^hen legislative effort to correct
abuses are to be so applied and construed as to suppress the
mischief and advance the remedy. * * *" (Emphasis
supplied)

It is my opinion that the legislature contemplated that
the amended statute should be interpreted as an oidginal
enactment so as to provide for the election of a complete
committee of six members, which would make possible the
composition of such committee in accordance with the new
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legislative plan. I do not believe that intent is negated by
the fact that the legislature first reenacted the subsection.
Reenactment of the earlier subsection can be explained by
the fact that that subsection had previously expired, and
reenactment was essential to provide continuity under the
old plan until a new committee could be elected.

2. In counties containing more than one city may two
members be I'esidents of the same city or must one mem
ber be selected from each of two cities?

The language of the statute with respect to this ques
tion is:

"If there is one city within the county at least one of the
city-village members shall be a resident of that city. If
there are two or more cities in the county, that are subject
to the provisions of this section, at least two of the city-
village members shall be residents of cities."

There is no express statement in the statute prohibiting
election of more than one member from a single city. Such
a restriction would have to be read, so far as the language
is concerned, out of the fact that the term "cities" is used

in the plural in the phrase "shall be residents of cities."
it would have been possible for the legislature to have used
the phrase "shall be residents of a city," which would seem
a somewhat more natural wording if it were intended
simply to describe their status rather than to imply that

at least two cities should be involved if more than one city

member is to be elected.

On the other hand, it might be argued that that inter
pretation is not quite consistent with the remainder of the
provision, if it is designed to implement a legislative plan
that each municipality is to be represented to the extent
that the limited number of members to be elected makes

possible; because the statute in providing that "at least
two of the city-villagc members shall be residents of cities"
would seem to make it possible that there be three city
members and none at all representing villages.
The apparent plan of the legislature, however, seems to

have been to spread the representation on the committee
as widely as possible among the units over which it has
jurisdiction. I believe that it would best accord with that
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apparent purpose to interpret the phrase "shall be resi
dents of cities" to mean that more than one city is to be
represented on the committee where there is more than
one city in the county.

BL

Counties—Board Committee Meetings—County board
member has no right by virtue of his board membership
to attend executive sessions of committees of which he is

not a member if the committee desires to exclude him and

there is no procedural rule of the county board to the
contrary.

November 14, 1949.

Urban J. Zievers,

District Attorney,
Kenosha, Wisconsin.

You have inquired whether all meetings of a committee
of the county board are open to all members of the county
board or whether the committee may go into executive ses
sion and exclude all other persons including members of
the county board who are not members of such committee.
It is your view that a committee does have the right to
exclude all persons who are not members of the committee.
I agree with your conclusion. Although there appears to

be little or no statutory or case law on the subject, writers
in the field of parliamentary procedure give direct and indi
rect indication of the right of a committee to exclude

nonmembers.

Gushing, in his Manual of Parliamentary Practice
(1928), page 162, sec. 1, 258, states that committee mem
bers are specially selected. Thus a member of a county
board is not a member of any committee until specially
selected by ballot, appointment, or resolution. He is not an
ex officio member by virtue of his being on the board. Even
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the county board chairman is not an ex ofRcio member of
any committee until resolution of the board. Roberts' Rules
of Order, (Rev. 1943), sec. 51, page 210, points out "The
president is not a member of any committee except by
virtue of a special rule, unless he is so appointed by the
assembly." Sec. 59.06 (1), Stats., provides:

"59.06 (1) Any county board may, by resolution desig
nating the purposes and prescribing the duties thereof and
manner of reporting, authorize their chairman to appoint
before the first day of June in any year a committee or
committees from the members of the county board elect,
and the committees so appointed shall perform the duties
and report as prescribed in such resolution."

In respect to committee attendance, if a county board
member is not a member of a particular committee he has
no greater right or privilege than that possessed by any
other citizen.

Sec. 78, page 62 of Reed's Parliamentary Rules provides
a direct answer to the question:

"Unless the committee otherwise directs, its meetings are
open to other members of the assembly, but the committee
may, if they so direct, exclude all persons from their
meeting."

From the facts stated the highway committee attempted
to exclude noncommittee members from their meeting. This
they have a right to do, subject of course to any procedural
rules set forth by their parent body, the county board.
WHR

AJZ
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Schools and School Districts—Transportation of Chil
dren—The statutes do not authorize a school district to

transport children to a parochial or private school in a bus
owned and operated by the district, either free or upon
payment of fares.

If a school district contracts with an independent con
tractor to ti'ansport children to a public school over
approved routes, the contract need not require the operator
to exclude parochial school children from riding on the
bus at the same time over the same route. The propriety
of the amount paid to the operator by the school district
will depend upon the particular circumstances, but the dis
trict may pay only for the transportation the law author
izes it to furnish. No state transportation aid may be paid
on account of such parochial school students.

Sec. 40.34 (8), Stats, (ch. 311, Laws 1949), does not
authorize transportation of parochial or private school
pupils to and from school or to and from extracurricular
school activities.

Sec. 40.845, Stats, (ch. 311, Laws 1949), specifies insur
ance requirements, but neither grants authority nor imposes
a duty to transport. The provision that the district must
pay for liability insurance is not rendered unconstitutional
by the provision that such insurance must cover a school
bus transporting public school pupils even though pupils
of a parochial or other public school are riding on the bus
at the same time.

November 14, 1949.

G. E. Watson,
Superintendent of Public Instruction.

You have asked the following questions which arise in
connection with your functions in apportionment of state
aids for transportation of children to and from schools
by school districts and municipalities.

1. Is it legal for a school district to transport children
to a parochial or private school in a district owned and
operated vehicle?
The court stated in State ex rel. Van Straten v. Milquet,

180 Wis. 109, 113, that a school district has "only the pow-
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ers given to it by statute and such implied powers as are
necessary to execute the powers expressly given to it."
The authority and duty of a school district to transport

are set forth in sec. 40.34 as amended by chs. 311 and 500,
Laws 1949. Nowhere in that section has the legislature
authorized districts to transport anyone to and from school
except to and from a public school.

Sec. 40.34 (1) provides in pai't:

"The school boards of all school districts operating pub
lic elementary schools or public high schools of any type
shall provide transportation to and from school for all
pupils residing in the district and over 2 miles from the
nearest public school they may attend. * * *"

The natural interpretation is that the italicized words
"school" and "pupils" are used in reference to the earlier
phrase "public elementary schools or public high schools."

It was pointed out in Chicago <& N. W. R. Co. v. Railroad
Commission. 162 Wis. 91, 93, that:

"* * * These rules require us, when we find in a statute
words relating to a particular person or specific subject
followed by general words, to restrain these general words
to persons or subjects of the same genus or family to which
the particular person or subject belongs. * * *"

The next question which arises is whether, when the leg
islature has not expressly authorized school districts to
transport students to and from parochial and private
schools, such authority is to be implied. It is the rule under

decisions of the supreme court that such authority is not
to be implied.
In Costigan v. Hall, 249 Wis. 94, the court considered

sec. 40.34 (2) in the form in which it existed in the 1945

statutes. Sec. 40.16 (1) (c) of the 1921 statutes was con
sidered in State ex rel Van Straten v. Milquet, 180 Wis.
109. In its opinion on motion for rehearing in the former

case the court explained its ruling in the following words:

"* * * Ruling (1) was that in the Van Straten Case ♦ * ♦
the court held that the statute there involved only author
ized the transportation of children to a public school, and
the present statute, sec. 40.34 (2) is of the same import.
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We adhere to that ruling, and this is sufficient to require
denial of the motion for rehearing. * * *" (loo. cit. 249 Wis.
100a)

I interpret the Costigan case as meaning that unless
there is a grant of authority to transport students to and
from private schools by express terms of a statute, no such
authority exists, regardless of any constitutional question
and regardless of the manner in which the cost of trans
portation is proposed to be borne. In the Costigan case the
action was one for injunction against members of the school
board brought by taxpayers and residents.
The present statutes are not identical with those involved

in the Costigan and Van Straten cases; but enacting ch.
500, Laws 1949, which amended the statutes relating to
school transportation, the legislature is presumed to have
been guided by the judicial interpretations in the Costigan
and Van Straten cases. If it had intended a result different

from that reached in those cases, it would have used lan
guage sufficiently different to make that intention unmis
takable. It evinced an intent to continue the same limita

tions upon the authority of school districts by using lan
guage similar to that on which the court had previously
based its interpretations.

2. Is it legal for a school district or municipality to trans
port children to a parochial or private school in a district
or municipally owned and operated vehicle and charge fares
equal to the cost of such transportation?

Since the district lacks authority to transport children
to and from a parochial or private school, it is immaterial
whether it proposes to charge fares. The charging of fares
would not furnish authority which is otherwise lacking
under the statute. If a district were to furnish any trans
portation for which it exacted a charge, it would have to
find in the statutes not only authority to furnish the trans
portation, but authority to make the charge. As the court
said in Huettner v. Eau Claire, 243 Wis. 80, 84; "* * * where

there is a statute governing the matter that statute must
be strictly complied with."

Since the foregoing answers are based wholly on the
existing statutes, which contain no authority for school dis-
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tricts or municipalities to transport pupils to and from

any but public schools, there is no necessity for consider

ing whether a constitutional question would be raised if

different provision were made by the statutes.

3. Your third question is not repeated here because its

answer is made unnecessary by the answers to the first

two questions.

4. If the answer to question No. 2 is "yes," would such

transportation render the school district or municipality

eligible to receive state and county aids on account of the

transportation of children transported to parochial or

private schools under the provisions of sec. 40.34 (10) and

(11) (ch. 500, Laws 1949).

An answer to this question is made unnecessary by the

answers to the first two questions, but attention is called
to the provisions of sec. 40.34 (10) and (11) which
expressly limit state aid for transportation to that pro

vided to and from 'public schools.

5. Is it legal for a school district or municipality which

contracts with an individual or private contractor to trans

port children to public schools pursuant to the provisions
of sec. 40.34 (1), to permit the transportation of children
to parochial or private schools over routes approved for
the transportation of children to public schools at the same
time and in the same vehicle with children being trans
ported to public schools, on condition that the full cost of
the transportation of the children to the parochial schools
is paid for out of funds other than public funds?

The statutes authorize a school board or municipality to
transport pupils to and from public schools not only by
operation of its own vehicle but by contract with others.
Sec. 40.34 (1) provides that it may furnish such transpor
tation by contract with a common carrier, with the parent
or guardian of the children to be transported, with a taxi
company, or with other parties. In any case where a dis
trict contracts with a third party as an independent con
tractor, its contract need not provide that students of any
other school (whether public, parochial or private) must
be excluded from the vehicle.
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The foregoing statement does not apply to a case where
the district or municipality operates the vehicle itself, even
though it has a written contract with the driver for such
operation as required by sec. 40.34 (3). In such cases the
operator of the vehicle is an employe of the district rather
than an independent contractor. The district has the right
to control the operations of its employes and it could not
authorize an employe to do anything which it could not
itself do.

It is conceivable that even where the district provides
the transportation by contract with a third party through
a vehicle owned by the latter, it might do so on a basis by
which it engaged the owner of the vehicle as its employe
instead of dealing with him as an independent contractor.
One may contract for the services of another as an employe
even though the latter is required by the contract to furnish
his own vehicle in the performance of the employment. See
as examples, Eagle v. Industrial Comm., 221 Wis. 166; C.
R. Meyer & Sons Co. v. Grady, 194 Wis. 615; and Fultz v.
Lange, 238 Wis. 342.

The forms of contract which you have prescribed in car
rying out your functions under sec. 40.34 (3) do not appear
to contemplate that where a district furnishes transporta
tion by means of a vehicle which it neither owns nor leases
the contract will be one of employment. If any question
should arise as to whether the operator of the v^icle is
an employe or an independent contractor in a specific case,
it would have to be determined on the basis of the facts
and circumstances in that case.

There can be little question that where the district sup
plies the transportation by means of common carrier or by
contract with parent or guardian or taxi company, the
relationship is not that of employer and employe; and in
such cases the district is not obligated to impose restric
tions upon other uses to be made of the vehicle which do
not interfere with the performance of the contract for
transportation in which the district is interested.

As a general proposition, it may be assumed that the
same is true where the district provides the transportation
by contract with a third party who falls within none of the
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foregoing categories and where the third party owns the
vehicles. One exception is that a use which would violate
the lawful provisions of the liability insurance policy on
a school bus must be avoided, but sec. 40.345 (1) expressly
provides that no exclusion from coverage shall apply while
the bus is also used to transport students of another school,
public or parochial.

6. If the answer to question No. 5 is "yes," how is the
cost of the transportation of the children so transported
to parochial or private schools to be computed, to insure
the non-use of school district, municipal, county or state
funds to defray a part of the cost of the transportation of
the children transported to parochial or private schools?

In view of the fact that a district or municipality has no
authority to transport students to and from parochial or
private schools, public funds cannot be used to provide
such transportation.

The propriety of the amount paid by a district in any

case will depend upon the particular circumstances. The
districts must be guided by the general rule that they must
deal at arm's length with those with whom they contract
and may pay only for the transportation which the law

authorizes and requires them to furnish.

7. If the answer to question No. 5 is "yes," would the
school district or municipality be eligible to receive state
and/or county aid on account of such transportation of
children to parochial schools?

It is very clear from the provisions of sec. 40.84 (10)
and (11) that no district or municipality may receive aid
for transportation other than to or from public schools in
any case. Sec. 40.34 (10) refers to claims for transporta
tion of "nonresident public high school students." Sec.
40.34 (11) provides that "school districts which furnish
transportation to and from a public school * * ♦ shall be
entitled to receive state aid on account of such transpor
tation."

8. What classes of persons does sec. 40.34 (8) of the
statutes as created by ch. 311, Laws 1949, authorize a
school district or other governmental agency mentioned in

subsec. (a) thereof to transport, and when may they be
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transported? Does it authorize transportation of parochial
or private school pupils to and from school and to or from

extracurricular school activities? If it does, is sec. 40.34
(8) constitutional?

Sec. 40.34 (8) authorizes transportation to and from
extracurricular school activities under specified circum
stances. The classes of persons who may be transported
are those enumerated in sec. 40.345 (3) (a), namely: (1)
school children and students, (2) their parents or guard
ians, (3) members of the faculty, and (4) school doctors,
dentists and nurses.

While the word "school" as used in sec. 40.345 (3) (a)
is not expressly limited to a "public school," the same term
is found in the title to ch. 40, "School Districts," which
relates primarily to public schools. The definitions con

tained in sec. 40.01, while not expressly excluding private
schools, indicate a general intent to comprehend within the
regulatory scope of the chapter only schools supported by
public taxation. The term "school" is used again and again
throughout the chapter where it is obvious from the con
text that only a public school could be meant. Where the
legislature intends to include a parochial or private school,
it specifically refers to such a school as in sec. 40.47 (2)

(b) and (c), and sec. 40.345 (4). It is therefore my opin
ion that the word "school," when used in sec. 40.345 (3)
(a) without any other designation, means a public school.

Persons in the classes above enumerated may be trans

ported when the five conditions set out in sec. 40.34 (8)
(a) are complied with. While such transportation is author
ized, it is not mandatory. Even where a district or agency
elects to provide such transportation, it may exercise dis

cretion as to which of the enumerated classes of persons
will be transported. The conditions are:

"1. A school bus which is regularly used by or for such
school district or other such governmental agency is used
for such transportation, and such transportation is under
the immediate supervision of a competent adult employe
of such school district or other governmental agency and
such bus shall be operated by a competent driver regularly
used as a bus driver by such school district, school or such
other governmental agency;
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"2. Such school has an actual educational interest in such
activity;
"3. Such use does not extend more than 50 miles beyond

the boundary of the state;
"4. The principal or other person with comparable

authority authorizes such use; and
"5. Such school bus is insured as defined in section

40.345."

The section authorizes transportation by a district to an
extracurricular school activity as defined in sec. 40.345
(3) (b), which includes "any extracurricular school activ
ity, such as a school athletic contest, school game, school
outing or school field or any other similar school trip when
made in conformity with section 40.34 (8) (a)."
In my opinion the activity referred to is one conducted

by a public school operated by the district. It follows that
the district is not authorized to provide transportation of
parochial or private school pupils.

Here also, as in connection with question 5, the foregoing
limitations are applicable only to transportation furnished
by the district. This opinion does not exclude the possibility
of students of parochial or private schools riding in the
same bus at the same time as public school students where
the transportation is provided by an independent con
tractor in a bus not owned or leased by the district.

Since it is my opinion that the present statutes do not
authorize transportation by the school district of parochial
or private school pupils, it is unnecessary to consider

whether a statute making different provision would be
constitutional.

9. Do the provisions of sec. 40.845 of the statutes as cre
ated by ch. 311, Laws 1949, contain anything which con
stitutes a grant of authority to a school district or other
governmental agency with respect to the transportation of
any persons mentioned therein or is the grant of authority
contained in sec. 40.34 (8) ? If sec. 40.345 constitutes a
grant of authority, what authority is granted thereby?

Sec. 40.345 grants no authority to a school district or
other governmental agency to perform any transportation.

The grant of authority is contained in sec. 40.34 (8) (a),
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which for convenience incorporates by reference some of
the terms of sec. 40.345.

Subsecs. (1), (2), (3) and (4) of sec. 40.345 specify
insurance requirements with respect to school busses. Sub-
sec. (5) authorizes and requires the purchase of insurance.
Subsec. (6) abrogates the defense of governmental func
tion to the extent of the insurance coverage. Subsec. (7)
exempts parents' automobiles from the section. Subsec. (8)
requires that the policy be filed with the board.

10. Do the provisions of sec. 40.345 of the statutes, ch.
311, Laws 1949, contain anything which imposes a duty

on a school district to transport persons mentioned therein?
If so, what is the extent of such duty?

Sec. 40.345 imposes no duty to transport.
11. If the insurance policy provided for in sec. 40.345 is

paid for from tax money to provide the required coverage
for parochial school children transported as provided in
sec. 40.345 (4) (a) is sec. 40.345 or any part thereof ren
dered unconstitutional thereby?

Sec. 40.345 (5) authorizes the use of public money to
procure the insurance required by the provisions of this
section. You use the phrase "required coverage for paro
chial school children," but strictly speaking the statute does
not relate to coverage for school children of any type. The
insurance is "automobile bodily injury and property dam

age liability insurance." Whoever may receive the proceeds
of such insurance depends upon who is injured, and other
factors. The injured persons may be students, parents,
teachers and the like who are riding on the bus at the time,
or they may be strangers who are not even residents of

the district. The benefit to the school district or municipal
ity is the freedom from the moral obligation it might

otherwise have for injury caused to others by negligent
operation of the bus.

Sec. 40.345 (4) (a) provides that no exclusion in the
policy shall apply "when any such school bus, while regu
larly used as such, is also used to transport students of
another school, public or parochial, whether or not a chai'ge

is made for such transportation."
The purpose of this provision is to prevent the insur

ance carrier from depriving the school district of the bene-
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fit of insurance protection merely because parochial school
students are passengers in the bus at the time of the acci
dent, even though "public or livery use" of the bus may be
excluded from coverage.

Since the insurance, for which the statute requires the
school district to pay, is for the benefit of the school dis
trict in protecting it from a possible moral obligation, or
for the benefit of members of the public at large who might
incur damage by the operation of the bus, rather than for
any particular segment of the public, the statute, in my
opinion, is valid.

While the statute itself is valid, the question whether a
particular expenditure for insurance is fully authorized by
the statute cannot be decided except upon examination of
the facts of a particular situation.
TEF

BL

Counties — Schools and School Districts — Taxation —
School districts, in order to obtain county aid for elemen
tary schools, must levy for school purposes a tax of at
least 5 mills on their equalized valuation.

November 16, 1949.
G. E. Watson,

Superintendent of Public Instruction.

You have asked my opinion of the proper interpretation
of sec. 59.075 (1), Stats., as repealed and recreated by ch.
600, Laws 1949.

The statute in question reads:

"The county board of each county is empowered at or
before the November meeting each year to order the levy
ing of a tax upon the aggregate equalized valuation of the
county for the aid of the elementary schools of each school
district of the county which has levied and placed on the
tax rolls of the district for the previous year for the oper
ation and maintenance of schools a tax of not less than 5
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mills on the equalized valuation of the district for the year
previous to the year of levy. In basic districts the levy shall
not be less than 3 mills for elementary school purposes and
2 mills for high school purposes. Such county levy shall be
at a rate sufficient to pay county aids to districts which
qualify in an amount not less than $350 per teacher unit
operating in the county during the preceding year, except
that when a county levy of 2 mills does not provide such
an amount of aid the state will provide the difference
between the amount produced by a county-wide levy of 2
mills and $350 per teacher unit operating in the county
during the preceding year out of the appropriation pro
vided by section 20.25 (4). The county shall also include in
its levy for school aid an amount sufficient to pay $25 per
elementary pupil for each of its elementary pupils who
attend school in another county."

Your particular query is limited to the issue of whether
a school district having only an elementary school, as a
condition of obtaining county aid, must levy the 5 mills

referred to in the first sentence of the quoted section, or
whether the second sentence, which refers to a levy of not
less than 3 mills for elementary school purposes and 2 mills
for high school purposes, evidences an intention that in dis

tricts having only an elementary school a levy of 3 mills
is sufficient. You have informed me that various members

of the legislature have stated to you that prior to the vote
on the bill which became ch. 600, each member of the legis

lature was furnished with a written brief prepared by the
committee responsible for the drafting of this bill, and have
suggested that this brief is material in determining legis
lative intent.

I have examined a copy of the brief, entitled "An Anal
ysis of Amendment 4-A to Substitute Amendment 1-S to
380-A." It deals principally with the provisions for state
aids, and contains only the following statement with refer

ence to county aids:

"VI COUNTY AIDS

"The bill also provides for $350 per elementary teacher
in county aids, but provides that if a 2 mill levy by the
county will not produce this amount, the state will provide
the rest."
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It does point out that state aids are conditioned upon a
tax levy by the district of at least 3 mills, but the amount
of a tax levy required as a condition of eligibility for county
aid is not mentioned. Thus even if this brief were other

wise entitled to consideration under the rules of statutory
construction in interpreting a provision of the statute, it
does not, in my opinion, contain any statement which is
relevant to the question presented.

Referring now to the legislative history of ch. 600, the
records show that Bill No. 380, A., as originally drafted,
proposed to amend sec. 59.075 to provide for the first time
county aid to all public schools, that is, to include high

schools as well as elementary schools. Substitute amend
ment No. 3, A., which was eventually adopted, with later
amendments, changed the proposed aid from all public
schools to elementary schools. The second sentence, refer
ring to the 2- and 3-mill breakdown, was a part of the
original draft, and may have had significance with respect
to the proposal to extend county aid to high schools. It
does not, however, modify the eligibility requirement con
tained in the first sentence, that a district must have lev

ied 5 mills. It could apply only to a basic district operating
both an elementary and a high school, and require such

a district to have levied at least 3 mills for elementary
school purposes and at least 2 mills for high school
purposes.

In answer to your question, it is my opinion that the
plain terms of the first sentence of the statute that the levy
of 5 mills is a condition of county aid, must be followed.
TEF

RGT
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Highways and Bridges — Counties — County Highway
Committee—Under sec. 83.015 (1), Stats., the membership
of the county highway committee cannot exceed five, with
the exception that the town chairman shall be ex olRcio
member in certain instances under sec. 83.015 (1) (c).
The fact that the county board chairman has been made
an ex officio member of county board committees generally
does not entitle him to expenses and per diem under sec.
84.09 (4) when he accompanies the county highway com
mittee on trips to acquire right-of-way for the state high
way commission.

November 16, 1949.

R. B. Sawtelle,

State Hightvay Commission.

You have asked whether or not a chairman of the county
board, on the theory that he is an ex officio member of the
county highway committee, is entitled to reimbursement
for expenses and per diems for accompanying a county
highway committee on right-of-way acquisitions for a state
trunk highway pursuant to the provisions of sec. 84.09 (4).

Sec. 83.015 (1), which provides for the county highway
committee, limits the number at not less than three nor
more than five (except in counties of over 200,000 popula
tion) , plus, as an ex officio member, the town chairman in
certain instances. Sec. 83.015 (1) (c). Only these members,

and no others, are entitled to the per diem and expenses
granted by sec. 84.09 (4) to "the county highway commit
tee." There is no statutory basis for a claim that a county
board chairman, claiming as an ex officio member of all
county committees, has a right to such committee member
ship or compensation. See VI Op. Atty. Gen. 19 where it
was pointed out that the only ex officio member of the
county highway committee provided for by statute is the
town chairman under certain circumstances.

Spaulding v. Wood County, (1935) 218 Wis. 224, 228,
260 N. W. 473, pointed out:

"* * ♦ Counties are pui*ely auxiliaries of the state and
can exercise only such powers as are conferred upon them
by statute, or such as are necessarily implied therefrom."
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The legislature specifically mentioned one ex oificio pos
sibility (town chairman) which gives rise to the implica
tion that if it had intended to pi'ovide for any more ex
officio members, it would have so stated. The inclusion of
the one means the exclusion of all others. VI Op. Atty. Gen.
19, 20. The court in the Spaulding case in this respect stated
at page 229:

"* * * if there be a fair and reasonable doubt as to an
implied power it is fatal to its being."

Numerous cases and opinions of the attorney general
have affirmed the proposition that a county is limited to
what the statute confers or necessarily implies. Illustrative
of these are Dodge County v. Kaiser, (1943) 243 Wis. 551,
11 N. W. 2d 348, and XXXV Op. Atty. Gen. 386.
In the Dodge County case a county superintendent of

education made claim for expenses under one statute allow
ing general travel expenses. Another statute limited his
convention travel to only the most accessible one called by
the state superintendent. Despite a county board resolu
tion granting funds for the superintendent's further travel
the supreme court said that the more specific statute lim
ited the rights acquired under the more general statute
and denied the county's right to reimburse said superin

tendent.

The situation is analogous because under sec. 59.06 (1)
counties are given the right, without numerical member
ship limitation, to name committees and select committee
members. Sec. 83.015, however, does limit the county high
way committee as set forth above. This limitation should be
given effect.

The opinion in XXIX Op. Atty. Gen. 154, allowing a
county board chairman who is ex officio a member of all

committees the right to per diem and expenses, refers only
to those committees organized pursuant to sec. 59.06 (1)
and compensated under sec. 59.06 (2), and does not in any
way refer to the county highway committee established by
sec. 83.015 and compensated under sec. 84.09 (4) when
acquiring right-of-way for the state.
WHR
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Marketing and Trade Practices — Trading Stamps —

Whether ch. 238, Laws 1931, exempting the original manu
facturer of merchandise from the provisions of sec. 100.15
(1), Stats., relating to trading stamps, is constitutional

or not constitutional, a vendor of cigarettes who is not the

original manufacturer thereof is nevertheless subject to
the prohibition of sec. 100.15 (1).

November 22, 1949.

Robert J. Parins,
District Attorney,

Green Bay, Wisconsin.

You advise that a vendor of cigarettes who is not the

original manufacturer thereof desires to attach to each
package of cigarettes a 3-cent refund certificate for each
25 cents deposited in a vending machine. He also desires
to provide that the 3-cent refund certificate shall contain
a clause providing that the certificate may be redeemed in
catalogued merchandise. The vendor contends that his plan
would not violate sec. 100.15 (1), Wis. Stats., relating to

the issuance of trading stamps, for the reason that since
the statute provides an exception in the case of the original
manufacturer of merchandise it is unconstitutional because

it establishes an improper classification. You wish an opin
ion from this office upon the validity of his contention.

Sec. 100.15 (1), Wis. Stats., provides:

"No person, firm, corporation, or association within this
state shall use, give, offer, issue, transfer, furnish, deliver,
or cause or authorize to be furnished or delivered to any
other person, firm, corporation, or association within this
state, in connection with the sale of any goods, wares or
merchandise, any trading stamp, token, ticket, bond, or
other similar device, which shall entitle the purchaser
receiving the same to procure any goods, wares, merchan
dise privilege, or thing of value in exchange for any such
trading stamp, token, ticket, bond, or other similar device,
except that any manufacturer, packer, or dealer may issue
any slip, ticket, or check with the sale of any goods, wares
or merchandise, which slip, ticket or check shall bear upon
its face a stated cash value and shall be redeemable only
in cash for the amount stated thereon, upon presentation
in amounts aggregating twenty-five cents or over of
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redemption value, and only by the person, firm or corpo
ration issuing the same; provided, that the publication by
or distribution through newspapers, or other publications,
of coupons in advertisements other than their own, shall
not be considered a violation of this section; and provided
further, that this section shall not apply to any coupon,
certificate or similar device, which is within, attached to,
or a part of any package or container as packed by the
original manufacturer and is directly redeemed by such
manufacturer."

Sec. 100.15 (1) as it now reads down to the first semi
colon originally was enacted by ch. 480, Laws 1917. The
first proviso was added by ch. 29, Laws 1925. The second

proviso was added by ch. 238, Laws 1931. It is my under
standing that your question arises by virtue of the addi
tion of the last proviso.

The constitutionality of the classification made by the

original act which excepted the cash redemption by a manu
facturer, packer or dealer, was specifically sustained in
Trading Stamp Cases, 166 Wis. 613, 166 N. W. 54. See

also Sperry & Hutchinson v. Weigle, 169 Wis. 562, 173
N. W. 315.

In two cases from other states, laws regulating trading

stamps were held invalid because of improper classifica
tion. (1) People V. Sperry & Hutchinson Co., 197 Mich.
532, 164 N. W. 503. This case involved a statute forbidding

merchants or dealers from issuing trading stamps unless
redeemable by themselves, but permitting manufacturers
to issue them, either redeemable by themselves or any other
person. (2) Sperry & Hutchinson Co. v. State, 188 Ind.
173, 122 N. E. 584. This case involved a statute imposing
a prohibitive license fee on corporations organized to
redeem trading stamps in cash or with articles not manu
factured by them and on individuals operating in the same
manner, but permitting all other persons to engage in the
business.

The above cited cases may tend to support the proposi
tion that the exemption from sec. 100.15 (1) of coupons
etc., placed in the original package by the manufacturer
who directly redeems the coupons is invalid as an improper
classification, although no opinion to that effect is expressed.
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Such exemption was added to an otherwise valid law by
eh. 238, Laws 1931, and in my opinion the creation of that
exemption, even if invalid, did not render the previously
existing law unconstitutional.
The following authorities support this conclusion:

"It is a fundamental principle that a statute may be con
stitutional in one part and unconstitutional in another part
and that if the invalid part is severable from the rest, the
portion which is constitutional may stand while that which
is unconstitutional is stricken out and rejected." 11 Am.
Jur. 834. Citing many cases, including State ex rel. Cronk-
hite V. Belden, 193 Wis. 145, 211 N. W. 916, 57 A. L. R.
1218, which supports this proposition, as does the case of
State ex rel. Willidms v. Sawyer County, 140 Wis. 634,
123 N. W. 248.

"The constitutional and unconstitutional provisions of
a statute may be included in one and the same section and
yet be separable so that some stand while others fall. * * *"
11 Am. Jur. 839. Cases cited.

"The rule that the invalidity of a part of a statute does
not extend to the whole statute unless the parts are inter
dependent is especially applicable to amendments and
amendatory acts. Usually, when an amendatory exception
to a statute proves unconstitutional, the original statute
stands wholly unaffected by it. * * *" 11 Am. Jur. 841.
Cases cited. The leading case in this field is Frost v. Corpo
ration Commission of Oklahoma, et al., 278 U. S. 515, 73
L. ed. 483, 49 S. Ct. 235.

Sutherland on Statutes and Statutory Construction, 3d
Ed., by Frank E. Horack, Jr., states under the heading of
Invalid Exceptions, Exemptions, and Provisos as follows:

"When exceptions, exemptions or provisos in a statute
are found to be invalid, the entire act may be void on the
theory that by striking out the invalid exception the act
has been widened in its scope and therefore cannot prop
erly represent the legislative intent. This result is not
i-eached, however, when the repugnant exception was
added by way of amendment, as it may be said that the
legislature did intend, at least originally, to pass the act
without the offending exception." Citing Frost v. Corpora
tion Commission of Oklahoma, supra. (Vol. 2, p. 189)

American Jurisprudence recites the rule in this case as
follows:
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"One important class of cases in which questions as to
the severability of valid and invalid portions of an act and
the deteimiination of the legislative intent are involved con
sists of statutes containing invalid exceptions or provisos.
« * *

"The Supreme Court has held that an invalid proviso
which is added to an original statute by way of amendment
at some time after the original enactment is to be regarded
as separable. The invalid proviso cannot repeal by impli
cation the requirement of the original statute which does
not make any invalid discrimination * * (11 Am. Jur.
855-857)

Sec. 100.15 also contains a so-called separability clause,
as follows:

"(3) If any provision, sentence, clause or word of this
section or the application thereof to any person, firm, cor
poration or association, thing or circumstance shall be held
invalid, the remainder of this section and the application
of such provision, sentence, clause or word to other per
sons, firms, corporations or associations, things or circum
stances shall not be affected thereby."

It is therefore my opinion that without regard to whether
coupons packed by original manufacturers were validly
exempted from sec. 100.15 (1) in 1931, the cigarette vendor
involved in the situation before you is subject to the pro
hibition of sec. 100.15 (1).
TEF
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Taxation—Errors in Description in Tax Roll—Errors in
descriptions in tax roll considered as not affecting substan
tial justice of tax and subject to correction under sees.
74.455 and 74.456, Stats., or cancellation action by county

board with charge back of tax under sec. 75.25, Stats.

November 23, 1949.
Arthur C. Snyder,

DistHct Attorney,
Hartford, Wisconsin.

In the 1947 tax roll of a town there were separate entries
or items for two parcels of real estate listed as owned by
the same person. Item T. 5-226 therein contained the fol
lowing description:

"S. E.—S. E. Ex. Pts. desc. Vol. 107 Pg. 348 & Vol. 52
Pg. 166 of Deeds.
"Sec. 8-9-20 36.50 Ac."

The description therein for the second item, T. 5-227, read:

"Pt. of S. E.— S. E. desc. in Vol. 136 Pg. 307 of Deeds.
"Sec. 8-9-20 1.50 Ac."

Valuations of the land and improvements, and total valu
ations, were set out separately in the appropriate columns
and opposite each item. The taxes were also extended and
totaled for each of the items separately. The 1947 taxes
for both were fully paid.
But in the 1948 tax roll the descriptions for these two

items were changed. For item T. 5-226 the description
reads:

"S. E.—S. E. Ex. Pts. desc. Vol. 107 Pg. 348 & Vol. 52
Pg. 166 of Deeds. & Vol. 136 Pg. 307 of D.
"Sec. 8-9-20 38.00 Ac."

The description for item T. 5-227 (set out immediately
and directly below the above description for item T. 5-226)
reads:

"(Included in Above.)"

The valuations of the land and improvements, and the
total valuations, are set out separately in the 1948 roll for
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each of these items the same as in the 1947 tax roll and

without change in the amounts. Likewise, the taxes are
extended and totaled for each of the items separately.
The owner paid the local treasurer the §91.27 taxes

listed opposite item T. 5-226 in the 1948 tax roll but refuses
to pay the $47.81 taxes extended therein opposite parcel
item T. 5-227. He claims that he owes no taxes because

his receipt uses the description for item T. 5-226 in the
1948 tax roll and therefore it covers all of his land. The

town treasurer has returned the $47.81 taxes set out in the

1948 roll against item T. 5-227 as unpaid and delinquent.
You ask whether the payment of the item T. 5-226 taxes

in the 1948 roll and the receipt therefor using the descrip
tion stated preclude the collection of the taxes set forth
in said roll for item T. 5-227.

It would appear that the owner's position is that the

real estate intended to be described and assessed in the

1948 roll as item T. 5-227 is included in the land assessed

and taxed therein as T. 5-226 and therefore item T. 5-227

would be a double assessment. Whether or not such is the

case cannot be determined without going into the physical

facts. If it is true, then, this tax for item T. 5-227 having
been included in the October 1949 tax sale, the tax certifi
cate therefor should be cancelled as invalid by the county

board under sec. 75.22, Stats., and the amount of the tax
charged back to the town pursuant to sec. 75.25 (2), Stats.
On the other hand from the descriptions and the way

these two items are set forth in the 1947 tax roll, it is
apparent that two parcels of land were there assessed and
taxed separately. That there are two separate items in the
1948 roll with separate valuations set out therein in the
same way and in identical amounts as in the 1947 roll indi
cates a like intention there to describe and tax the same

two parcels separately, but there is an error in the descrip
tions used.

We surmise that the 1947 descriptions were incorrect
because the land'which the taxpayer owns is so much of
the SE14 of the SEl^ of the described section as is not
included in the descriptions in the deeds recorded in Vols.
107 and 52 of Deeds. The 1947 descriptions would then

overlap as that part of the SEi/4 SE14. included in the
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description in the deed in Vol. 136 of Deeds is not set forth
as an exception. If the lands are contiguous they could be
taxed either as all one parcel or as separate parcels. If
taxed as one parcel then the description for T. 5-226 in
the 1947 roll would be correct and there would be no occa
sion for a listing of the parcel T. 5-227. But it appears this
was not the intention but rather to tax as one parcel all of

SE^/4 SEi/^ not included in the descriptions in the three
deeds and then to treat and tax as another and separate
parcel that part described in the deed in Vol. 136 of Deeds.

Separate valuations are made as to each item in both the
1947 and 1948 tax rolls.

Apparently the inconsistency of taxing the two parcels
separately and at the same time using the overlapping
descriptions in the 1947 roll was recognized, and in pre
paring the 1948 roll an endeavor made to correct the error
by putting the reference to the deed in Vol. 136 as a third
exception in the description for T. 5-226. The description
for T. 5-226 in the 1948 roll would then be correct. Through
error the description for T. 5-227 in the 1947 roll was not

repeated as the description for that item in the 1948 roll.
Had it been so repeated the problem now existing would
not have arisen.

The figure of 38 acres in T. 5-226 in the 1948 roll, which
is the total of the separate acreages given for the two items
in the 1947 roll, does not establish that it was intended
that all of the lands come within the T. 5-226 description
in the 1948 roll. The separate valuations, both as to land
and improvements, the same as in the 1947 roll, are incon
sistent therewith. Had the intention been to tax all of the

lands as item T. 5-226 in the 1948 roll, then instead of the
valuations being $3,100 land and $1,100 improvements, with
a total of $4,200, for item T. 5-226, and $200 land and
$2,000 improvements, with a total of $2,200, for item T.
5-227 (which are the same figures for the two items in the
1947 roll), the amounts would have been accumulated and
set forth for item T. 5-226 in the 1948 i^oll as $3,300 land
and $3,100 improvements, with a total valuation of $6,400,
and elimination of item T. 5-227.

Computation of the taxes for item T. 5-226 in the 1948
roll on a total valuation of $6,400 would have produced
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$139.08 instead of the $91.27 set out in the 1948 roll for
that item, which is the amount the taxpayer paid. The
$47.81 difference is the tax extended against item T. 5-227
in the 1948 roll, computed on its separate valuation of
$2,200, which has been returned as delinquent. The owner
thus has not paid the taxes which were intended to be
levied against the land described in the deed in Vol. 136.
It has not been included in the 1948 description for item
T. 5-226 and its valuation has not been included in arriving

at the 1948 assessed value given the land included in that

description. However, the 1948 description "(Included in
Above)" is erroneous because it does not describe the land
intended to be item T. 5-227, i. e. that described in the

deed in Vol. 136, and furthermore because it is entirely
inadequate.

Said error in the description is a clerical error which
does not affect the substantial justice of the tax as levied

in the 1948 roll against the property intended to be
described as item T. 5-227 and therefore comes within the

purview of sec. 70.555, Stats. The situation is somewhat
comparable to that covered in XXVI Op. Atty. Gen. 149.
No greater burden will be placed on the taxpayer than he
should have borne. The error thus would not furnish the

owner with a defense to the correction of it through proper
procedures and the collection by the usual methods of the
taxes levied in the 1948 roll against the land intended there
to be covered in item T. 5-227.

You then ask how the county treasurer should proceed
in respect to these delinquent taxes of $47.81. Should it be
that all of the taxpayer's land is included in the description
in the 1948 T. 5-226, which seems unlikely as that would

be true only if the land covered by the deed in Vol. 136 is
also included in either or both of the other deeds and there

then would be no occasion for including the deed in Vol.
136 as an exception in T. 5-226 or for carrying a separate
item T. 5-227, the error in not using an assessed value for
T. 5-226 at the accumulated figures amounts to nothing
more than too low an assessed value which cannot be

changed to the correct or intended figure at this late stage
in the taxing process. Consequently, item T. 5-227 would
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have to be viewed as an attempted double assessment, can
celled by the county board, and the tax charged back to the
town. If the entire property is included in the 1948 T. 5-226

description it could not be advertised and sold for the taxes
extended against the separate item T. 5-227 on the theory
that the valuations and taxes for the latter should have

been included in those for T. 5-226 and therefore the taxes

for the property have been only partially paid to the extent
of the $91.27 set forth for T. 5-226 and the balance is
unpaid and delinquent. The taxes extended opposite T.
5-227 are either collectible as levied against a separate par
cel therein described or as intended therein to be described,

or else not at all.

But, if the premise is factually sustained that there are

two separate parcels, one described as in the 1948 T. 5-226
and the other as in the 1947 T. 5-227 then, as an error in

description in the 1948 T. 5-227, correction could have been
made under sec. 70.73, Stats., before the delinquent return.

As this was not done, we are informed the county treas
urer, in listing the property advertised and sold at the
October 1949 tax sale as delinquent for this unpaid $47.81,

used the description in the 1948 T. 5-226. Obviously this
was incorrect as it does not describe the property intended

to be covered by the 1948 T. 5-227 and thus the tax certifi
cate therefor contains an incorrect real estate description.
Assuming that the county was the purchaser at the tax

sale such incorrect description could be corrected by the
county through action brought pursuant to sec. 74.455,
Stats., or by following the procedure in sec. 74.456, Stats.
On the other hand, the error in the description could be
made the basis for cancellation of the certificate of sale by
the county board under sec. 75.22, Stats., and a charge back
of the tax to the town under sec. 75.25, Stats.

There is, however, the fact that in the notice of sale the
description is not that in the tax roll for T. 5-227 but rather
that used in T. 5-226. This might result in it being consid
ered that the property intended to be item 1948 T. 5-227
was not advertised or sold but was omitted therefrom.

Sec. 74.345, Stats., authorizes the inclusion of omitted prop
erty at the tax sale of the next year. It would seem that
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what is there contemplated is an omission through mistake
or oversight of the county treasurer and not as here where
it is due to an irregularity or error in the description of
the land which amounts to a withholding under sec. 74.39,
Stats. In the latter instance, he reports the same to the
county board with his reasons therefor and it can then
cancel the tax and charge it back to the town as provided
in sec. 75.25, Stats.
In making a charge back under sec. 75.25, Stats., whether

upon cancellation of the tax as withheld from sale because
of erroneous description or cancellation of the tax sale cer
tificate due to the error in description, the county board
may under sec. 75.25 (1) direct the amount of tax properly
chargeable against the parcel of land intended to be
described in T. 5-227 to be assessed against said property,
using the correct description, in the next assessment of
county taxes. Even if the county board should not so

reassess the taxes against the land in question, neverthe
less the town could I'eassess this tax against the property
in the next year's assessment. XXII Op. Atty. Gen. 16.
Probably, under all the circumstances, cancellation by

the county board and charge back to the town is the better
way to resolve the difficulty. It is suggested that in doing
so the facts be recited in some detail without taking a
definite position as to whether the situation is to be viewed
as one where in reality there was a withholding from sale
by virtue of the mix-up in description or a case of a tax
certificate with a description error of such consequence as
to call for cancellation rather than correction. The county
board could then state that the tax item or the tax certifi
cate, whatever the case may be, is cancelled, the tax charged
back to the town, and the tax reassessed against the prop
erty, giving the correct intended description for 1948 T.
5-227.

HHP

GFS
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Taxation—Motor Fuel Tax—Form 2 prescribed, pre
pared and furnished by department of taxation for use of
motor fuel wholesalers in making monthly returns to such
department is a "report" within the meaning of sec. 78.06
(2), Stats.
When wholesaler of motor fuel makes incorrect monthly

report and fails to pay all of the tax due as prescribed by
sec. 78.04 (1) and (7), department of taxation must impose
the 15 per cent penalty in accordance with sec. 78.06 (2).
When 15 per cent penalty imposed under sec. 78.06 (2)

exceeds $6, department of taxation may not waive such
penalty even though it was imposed for an unintentional
violation of said statute.

November 23, 1949.

Arthur E. Wegner, Commmioner,
Department of Taxation.

You have requested an opinion "as to the duty or right"
of your department to impose the 15 per cent penalty pro
vided for in sec. 78.06 (2), Wis. Stats., under the following
statement of facts:

The S Oil Company filed its July 1949 monthly report
as a wholesaler of motor fuels prior to the due date of
August 20, 1949 on forms provided for that purpose by
your department. You have enclosed a copy of the report
so filed. It consists of 4 sheets, each one having the follow
ing printed thereon:

"State of Wisconsin
Department of Taxation
Motor Fuel Tax Division
Madison 2, Wisconsin"

The first sheet is designated "Form 2" and is entitled
"Wholesaler's Monthly Report." The second sheet is desig
nated "Schedule A" and is entitled "Itemized Statement

of Class 1 Motor Fuel Received Tax Free." Sheet 3 is des

ignated "Schedule N" and is entitled "Itemized Statement
of Class 2 Motor Fuel Received." Sheet 4 is designated
"Schedule 0" and is entitled "Reconciliation of Motor Fuel
Inventories." The said wholesaler'^ monthly report—Form

2—reads in part:
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"TO BE ACCOUNTED FOR GALLONS
1. Gallons of Class 1 Motor Fuel

as per Schedule A attached
«  S|! ♦

18. TOTAL AMOUNT DUE
Enclosed herewith is remittance in the sum of $

in payment of Motor Fuel Tax."

The July report submitted by the S Oil Company showed
a total of 49,186 gallons itemized on schedule A, and a total
of 22,182 gallons itemized on schedule N. These respective
gallonages were correctly shown upon schedule 0. How
ever, in the space provided on Form 2 for showing the gal-
lonage as per schedule A, the schedule N gallonage of
22,182 was inserted instead of the schedule A gallonage
of 49,186. A tax of $865.08 was computed and paid on this
erroneous gallonage at the time of filing the said report.
The error was discovered by the motor fuel tax division
of your department subsequent to August 20, 1949 when
the first preliminary office audit of the report was made.
It was agreed by all parties that the sum of $1,053.16 was
due as additional tax, but the S Oil Company objected to
paying a 15 per cent penalty which was imposed by the
motor fuel tax division. The said additional tax has been
paid willingly but the 15 per cent penalty in the amount
of $157.97 has been paid under protest.

Sec. 78.04 (1) (b), (5), (7) and (9) provides:

"(p For the purpose of determining the amount of his
liability to the state for the tax herein imposed, each whole
saler shall, not later than the twentieth day of each calen
dar month, file with the department, on forms prescribed
by it, monthly reports sworn to by the wholesaler. * ♦ *
Such reports shall include the following:

* *

"(b) An itemized statement of the number of gallons of
all Class 1 motor fuel received by such wholesaler in this
state from any sources whatsoever during the next pre
ceding calendar month as shown by the shipper's invoices
thereof, as originally invoiced, other than motor fuel falling
within the provisions of paragraph (a) * * *.

tt* * * X- o r- \ /

"(5) Said returns to the department shall be upon blanks
prepared and furnished by it, and shall be sworn to by
the wholesaler * * *.

♦ *
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"(7) Every wholesaler at the time of making every
monthly return shall compute and pay to the department the
full amount of the motor fuel tax for the next preceding
calendar month * * *.

II* * *

"(9) Every wholesaler shall also at the time of making
the monthly report provided for in this section, make report
on form prescribed by said department and duly sworn
to, showing all Class 2 motor fuel received * * *. No tax
shall be imposed or paid on Class 2 motor fuel * *

Sec. 78.06 (2) as amended by ch. 100, Laws 1949, which
became effective prior to July 1, 1949, provides:

"(2) Incorrect or Incomplete Reports, Unpaid Tax,
Tax Estimated, Penalties. If any wholesaler makes and
files any incorrect or incomplete report, or fails, neglects
or refuses to pay all the tax for any calendar month, as
required by this chapter, the department, upon discovering
said incorrect or incomplete report or unpaid tax, shall
estimate the motor fuel receipts or distributions of said
wholesaler, based upon such information as is available
in its office or elsewhere, and shall determine the amount
of any motor fuel tax still due from said wholesaler and
shall add to said amount a penalty of 15 per cent thereof
for failure, neglect or refusal to pay said tax. The depart
ment may waive any penalty amounting to $6 or less if it
appears to be in the best interest of the state to do so but
such waiver of penalty shall be voided if said tax is not
paid within 2 months after the date of demand as provided
for in this subsection. * * *"

It is contended upon the part of the S Oil Company
that: (a) Form 2 referred to above is not a "report" within
the meaning of sec. 78.06 (2); (b) an employe of the S
Oil Company simply made an arithmetical error in com
puting the amount of the tax due which results in the pay
ment of a tax less than that properly payable; and (c) the
15 per cent penalty may not be imposed under sec. 78.06
(2) unless the violation of that statute is intentional.

Sec. 78.04 (5) requires that the wholesalers' returns, in
addition to being upon blanks prepared and furnished by
the department "shall be sworn to by the wholesaler." At
the bottom of Form 2 appears an affidavit wherein the
wholesaler swears or affirms "that the foregoing is a true



Opinions op the Attorney General 609

return of the amount of the Wisconsin motor fuel tax due
for the month of 19 " The affidavit on
the Form 2 in question was executed for the month of July,
1949, by one of the partners of the S Oil Company. It is
my opinion that said Form 2 which was prescribed, pre
pared, furnished and denominated "Wholesaler's Monthly
Report" by your department, submitted by the S Oil Com
pany for July, 1949, constituted an incorrect report within
the meaning of sec. 78.06 (2) and that under said statute
it thereupon became the duty of your department to deter
mine the amount of any motor fuel tax still due from the
S Oil Company and add a 15 per cent penalty thereto for
its undisputed failure to pay all of the tax due for the
month of July.

Sec. 78.06 (2) provides that your department "shall add"
the penalty for failure to pay all of the tax due. The statute
is clear and unambiguous and therefore is not open to con
struction. State V. Boliski, 156 Wis. 78, 145 N. W. 368, The
plain meaning of a statute must control. City of Madison v.
Dane County, 236 Wis. 145, 294 N. W. 544, Schoenhurg v.
Klapperich, 239 Wis. 144, 300 N. W. 237.

In the case of Zarnott v. Timken-Detroit Axel Co., 244
Wis. 596, 13 N. W. (2d) 53, our supreme court said (p.
602) :

"* * * A penalty may be imposed by statute for the
doing or not doing of a designated act, notwithstanding the
same act is not made criminal, for the legislature may, in
its wisdom, in order to prevent imposition on its citizens,
affix a penalty to an act which, except for the statute, would
be legal and innocent. Southern Express Co. v. Walker, 92
Va. 59, 22 S. E. 809, 41 L. R. A. 436, affirmed in 168 U. S.
705, 18 Sup. Ct. 947, 42 L. Ed. 1212."

In the early case of State v. Hartfiel, 24 Wis. 60, our court
had occasion to consider the necessity of proving an inten
tional violation of a statute. In that case the court held

(pp. 61-62):

"* * * The words 'knowingly' or 'willfully,' or other words
of equivalent import, are omitted from the statute, and
the offense is made to consist solely in the fact of a sale of
intoxicating liquors or drinks to a minor. Laws of 1867,
ch. 128, §1. The authorities cited are to the effect that,
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where a statute commands that an act be done or omitted,
which, in the absence of such statute, might have been done
or omitted without culpability, ignorance of the fact, or
state of things contemplated by the statute, will not excuse
its violation. * * *
"Of this nature * * •'= are many fiscal, police and other

laws and regulations, for the mere violation of which, irre
spective of the motives or knowledge of the party, certain
penalties are enacted: for the law, in these cases, seems to
bind the party to know the facts, and to obey the law at
his peril. The act in question is a police regulation, and we
have no doubt that the legislature intended to inflict the
penalty, irrespective of the knowledge or motives of the
person who has violated its provisions. Indeed, if this were
not so, it is plain that the statute might be violated times
without number, with no possibility of convicting offenders,
and so it would become a dead letter on the statute book,
and the evil aimed at by the legislature remain almost
wholly untouched. * * *"

Civil penalties are aids to the collection of taxes and are

imposed for the purpose of preventing negligence or fraud

in the preparation of returns and payment of taxes. Vol.

3, CCH Standard Federal Tax Rep. 5066 (1949) Par. 1518-

19. While it has not been suggested in the present case that

the S Oil Company intentionally made an incorrect report
or purposely paid less than the amount of the tax due
for July, 1949, the fact remains that if its report had not
been audited, or had been audited as carelessly as it was

prepared, the state of Wisconsin might not have received
$1,053.16 in taxes to which it was entitled.

In addition to providing that a 15 per cent penalty shall

be imposed under certain circumstances, sec. 78.06 (2)
gi'ants your department discretion to waive any penalty
amounting to $6 or less in some instances. Since the statute
grants such discretion only in the case of penalties amount
ing to $6 or less, it must be assumed that the legislature did
not intend to grant your department any discretion to waive
any penalty when it exceeded $6, as it did in the present

case. The particular specification of power conferred in
certain cases by a statute excludes the idea that the legis

lature intended to confer power in other cases. State ex rel.
Owen V. Reisen, 164 Wis. 123, 159 N. W. 747.
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It is my opinion that under sec. 78.06 (2) you were
required to impose the 15 per cent penalty on the S Oil
Company, and that you do not have authority to waive
this penalty even though you may be satisfied that the
company did not intentionally violate any provision of said
statute.

JRW

ApprovHations and Expenditures—Highivay Commission
—Stout Institute—Appropriation made to state highway

commission by sec. 20.49 {5a), Stats., is not available for
use on roads at Stout Institute.

November 25, 1949.

Verne C. Fryklund, President,

Stout Institute.

You call our attention to sec. 20.49 (oa), Stats., which

appropriates to the state highway commission:

"20.49 (5a) Not to exceed $25,000 for improving high
ways forming the most convenient connection between the
university, state teachers' colleges, state charitable or penal
institutions, and the state trunk highway system, or to
construct roadways under or over state trunk highways
that pass through the grounds of the university, state teach
ers' colleges, or any state charitable or penal institution,
or to construct and maintain all drives and roadways on
the grounds of the university, state teachers' colleges, or
any state charitable or penal institution. Within the limita
tions and for the purposes of this subsection, funds may
be alloted by and work performed by or under the super
vision or authority of the state highway commission, upon
the request for such work filed by the board of regents
of the university, the board of normal school regents, or
the state boards, commissions, departments, or officers,
respectively, as to such work in connection with the insti
tution controlled by them."

Stout Institute is in need of about $4,000 for road con
struction on the campus and you inquire if the above appro
priation is available for this purpose.



612 Opinions of the Attorney General

This appropriation came into the statutes by ch. 317,
Laws 1941.

By ch. 616, Laws 1911, the state board of industrial edu
cation was constituted a body corporate under the name

of the "Board of Trustees of the Stout Institute" and was

authorized to accept free of cost to the state and to hold
as a trustee for the state, the property of the Stout Insti
tute located at Menomonie, Wisconsin, and to maintain
such institute under the name of "The Stout Institute."

The name of the state board of industrial education has

since been changed to the state board of vocational and
adult education, but this board under sec. 41.22, Stats.,
continues to be the "Board of Trustees of the Stout

Institute."

Just why the legislature did not see fit to include the
roads at Stout Institute under sec. 20.49 (5a) is not entirely
clear. It may have been because of the fact that the insti
tute is located in downtown Menomonie so as to be served

by city streets rather than roads, although similar situa
tions prevail at some of the state teachers' colleges where

the appropriation is available. At any rate. Stout Institute
is not a part of the "university" or of the "state teachers'

colleges" noi' is it a "state charitable or penal institution"
under sec. 20.49 (5a).
In an opinion to the chairman of the state highway

commission under date of October 6, 1949* it was ruled
by this office that the appropriation made to the state high
way commission by sec. 20.49 (6) for state park roads is
not available for use on state fish hatchery roads. Atten
tion was there called to the fact that appropriation stat
utes are strictly construed and that if the legislature had
intended to make the appropriation available for the pur
poses mentioned in the request it could easily have done
so by the use of suitable language.
The same is true here, and you are therefore advised

that the appropriation made by sec. 20.49 (5a) is not avail
able for road construction work at Stout Institute.

WHR

* Pagre 526 of this volume.
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Schools and School Districts—Tuition—Tuition of non-
Indian children residing on Indian reservation not located
m any municipality is to be paid under sec. 40.47 (6), Stats.,
as a.mended by ch. 573, Laws 1947, in the same manner as
tuition of pupils residing elsewhere in the county.

November 30, 1949.
G. E. Watson,

Superintendent of Public Instruction.

You have asked for a review of the opinion in XXIV
Op. Atty. Gen. 379, which is to the effect that tuition for
children other than Indians residing on Indian reserva
tions and attending high schools in districts outside the
reservations, must be paid by their parents. You ask: *Ts
the county liable for high school tuition of white children
who reside on closed federal reservations within which
high schools are not operated?"
We assume from the term "closed" reservations that

your question refers to areas not located in any municipal
ity, which is defined in sec. 40.01 of the statutes as a town,
city or village.
The opinion XXIV Op. Atty. Gen. 379 was rendered in

1935. Subsecs. (3) and (4) of sec. 40.47 of the statutes,
relating to nonresident high school pupils, are substan
tially the same at the present time as they were when the
opinion was issued; but subsec. (6) has been changed sub
stantially. Subsec. (3) provides that the board of a high
school district shall admit, when facilities will warrant,
any person of school age who resides in the state but not
within any high school district, who shall have complied
with entrance requirements. Subsec. (4) provides that each
high school shall be free to all persons of school age "resi
dent in the district" but that tuition shall be charged for
each nonresident pupil not having a legal settlement in the
district.

Ch. 573, Laws 1947, which was reenacted by ch. 525,
Laws 1949, made a substantial change in subsec. (6) as
to how the cost of tuition should be borne. Under the
earlier statutes the tuition for each pupil was charged in
full against the municipality from which the pupil was
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admitted. The claim now is made against the county from
which tuition pupils are admitted, instead of against each
municipality (see sec. 40.47 (5) (b)) ; and although it is
still collected through assessment of taxes in each munici
pality, the county clerk is required to apportion the amount
"on the basis of the ratio of the equalized valuation of that
portion of each municipality within the county that lies
outside the districts which operate high schools to the total
equalized value of all of the territory within the county
that lies outside of high school districts." Literally, under
the terms of the present sec. 40.47 (6) each municipality
would bear its proportionate share of tuition for all pupils
admitted from the county regardless of whether they reside
in such municipality or whether they I'eside in any
municipality.
Under the revised statutes it is the policy of the legis

lature that high schools to the extent of their facilities shall
be available to all persons residing "in the state" (sec.
40.47 (3)), and that the tuition should be a charge upon
the property lying outside of high school districts on the
basis of value, regardless of whether any tuition pupils
come from the taxing municipality. Despite the continu
ation of subsecs. (3) and (4) in the same form as they
existed under the earlier opinion, the change in subsec. (6)
indicates a different legislative policy under which munici
palities are chargeable for the cost of education of high
school pupils within the county irrespective of residence
in the municipality. The assessment of taxes in a munici
pality for tuition of pupils not residing in the municipality
is no longer inconsistent with the wording or the policy of
the revised law.

It is my opinion that under the present law non-Indian
tuition pupils received in high schools from Indian reser
vations within a county are included within the provisions
of sec. 40.47 (6), and that their tuition is to be paid in the
same manner as the tuition of pupils admitted from the
various municipalities. This opinion does not apply to
Indian pupils. It is my understanding that no question is
raised as to them because the cost of their tuition is borne
by the United States government.
BL
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Juvenile Court—Feeble-Minded^Commitment—Commii-
ment of mentally defective and mentally disordered chil
dren under 18 is governed by the provisions of sec. 51.05,
Stats., and not by sec. 48.07 (1) (b). Juvenile judge has
no authority to make cummitment of mentally defective and
mentally disordered children under 18 to private institution.

November 30, 1949.
Allan W. Bayley, Director,

State Department of Public Welfare.
Attention: Blaine W. Linke, Chief Counsel,

Bureau of Collection and Deportation.

You have called my attention to the following set of
facts:

A mentally deficient child was committed to the state
southern colony and tj-aining school by a juvenile court on
February 25, 1949. On August 8 the order was vacated by
the same court and a commitment was made to a private
institution. You ask whether such commitment was proper
in view of an opinion of this office in XXXVI Op. Atty.
Gen. 626, dated December 18, 1947.
The opinion in question chiefly concerns "delinquent,

neglected or dependent" children and their commitments
under sec. 48.07. It is not applicable to the commitments
of "mentally deficient" children. Sec. 48.01 (5) (a) 3 pro
vides that the procedure for commitment of "mentally
defective and mentally disordered children under 18" be
pursuant to eh. 51, Stats. The procedure set forth in that
chapter therefore must be followed, even though sec. 51.01
(1) (a) provides that if the patient is under 18 years of
age the application to determine mental condition must be
made to the judge of the juvenile court of the county in
which such minor is found.

Sections 51.01 through 51.04 deal with procedure. Sec.
51.05 governs commitments and provides, in part, that upon
a proper finding a judge may commit a person mentally
deficient or epileptic to either the northern or the southern
colony and training school. I was unable to find any pro
vision in ch. 51 authorizing either the vacation of a com-
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mitment or commitment by a court or judge to a private
institution. Sec. 51.11 provides for re-examinatlon and dis
charge upon a proper finding, and there are other provi
sions for transfer and conditional release in certain cases,
but none of which I deem would authorize the court or judge
to enter the order you describe.
The practical solution to the problem which you present,

I believe may be found in sec. 51.22 (4). which authorizes
the superintendent of the colony and training school to
grant a temporary discharge if, in his opinion, it is proper
to do so. The fact that arrangements have been made for
care in a private institution could properly be considered
by a superintendent in granting a temporary discharge.
REB

Atitomobiles and Motor Vehicles—Weight Limitations—

The exceptions created by subsecs. (3) and (4) (ch. 396,
Laws 1949) of sees. 85.47 and 85.48, Stats., affording to
dump body trucks and semitrailers and milk tank body
trucks and semitrailers operating on Class "A" and Class
"B" highways the right to carry heavier gross weight pay
loads than heretofore permitted, do not destroy or modify
the single axle weight limitations imposed by subsec. (1)
of said sections.

Increased gross weight limitations afforded by said sub
sections are not applicable to favored classes of vehicles
registered for the first time after July 5, 1949.
The term "semitrailer" as used in said sections means

the combination of a truck-tractor and the trailer vehicle.

December 7, 1949.

Motor Vehicle Department,

State Highway Commission.

Your respective questions concerning the effect of the
amendment to sees. 85.47 (1) and 85.48 (1), and the cre
ation of sees. 85.47 (3) and (4) and 85.48 (3) and (4)
of the statutes are so interrelated as to make it more prac
ticable to combine my answers in one opinion.
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Your questions are these:

1. Does the 19,000 pound per axle weight limitation
imposed upon vehicles operated on Class "A" highways by
sec. 85.47 (1), Stats., as amended by ch. 396, Laws 1949,
apply to trucks equipped with dump bodies referred to in
sec. 85.47 (3) and to trucks or semitrailers equipped with
a milk tank for transportation of fluid dairy products
referred to in sec. 85.47 (4), created by ch, 396, Laws 1949?

2. You ask the same question with reference to the applic
ability of sec. 85.48 (1), (3) and (4) to the same classes
of vehicles when operated upon Class "B" highways.

8. Does the term "semitrailer" as used in those parts
of sees. 85.47 (3) and (4) and 85.48 (3) and (4), Stats.,
which read, "The gross weight of a truck or semitrailer
* * * having 2 or more axles shall not exceed * * mean

that the trailer vehicle of a combination truck-tractor and

semitrailer must have tandem or more than 2 axles in order
to qualify for the increased weight limitations? Or does the
reference to the number of axles apply to the total number

on the combination of towing (truck-tractor) vehicle and
the semitrailer?

Ch. 396, Laws 1949, reads as follows:

"SECTION 1. 85.47 (1) of the statutes is amended to
read:
"85.47 (1) Except as provided in subsection (3), no

vehicle or combination of vehicles shall be operated upon
Class 'A' highways of this state with gross weights exceed
ing the following limitations: The gross weight * * * on
any axle shall not exceed 19,000 pounds. The gross weight
on any 2 or more axles shall not exceed 26,000 pounds plus
1,000 pounds for each foot of distance measured longitu
dinally to the nearest foot between the foremost and rear
most of the axles under consideration. An axle as used in
this section is defined as comprising all wheels the centers
of which may be included between 2 parallel transverse
vertical planes 40 inches apart.
"SECTION 2. 85.47 (3) of the statutes is created to

read:

"85.47 (3) In addition to the weight limitations provided
by subsection (1), the following shall apply to Class 'A'
highways until June 30, 1951: The gross weight of a truck
or semitrailer equipped with a dump body having 2 or
more axles shall not exceed 26,000 pounds plus 2,000 pounds
for each foot of distance measured longitudinally to the
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nearest foot between the foremost and i*earmost of the
axles under consideration, nor shall it exceed a total of 25
tons. The provisions of this subsection shall apply to all
vehicles licensed in this state as of its effective date (1949),
but they shall not apply to vehicles first licensed in this
state after its effective date.
"SECTION 2a. 85.47 (4) of the statutes is created to

read:

"85.47 (4) In addition to the weight limitations provided
by subsection (1), the following shall apply to Class 'A'
highways until June 30, 1951: The gross weight of a truck
or semitrailer, engaged exclusively in the transportation
of fluid dairy products, equipped with a milk tank having
2 or more axles shall not exceed 26,000 pounds plus 2,000
pounds for each foot of distance measured longitudinally
to the nearest foot between the foremost and rearmost of
the axles under consideration, nor shall it exceed a total
of 28^2 tons. The provisions of this subsection shall apply
to all such trucks or semitrailers licensed in this state as
of its effective date (1949), but shall not apply to such
trucks or semitrailers first licensed in this state after its
effective date.
"SECTION 3. 85.48 (1) of the statutes is amended to

read:

"85.48 (1) Except as provided in subsection (3), no
vehicle or combination of vehicles shall be operated upon
Class 'B' highways of this state with gross weights exceed
ing the following limitations: The gross weight on any axle
shall not exceed 12,000 pounds. The gross weight on any
2 or more axles shall not exceed 16,000 pounds plus 600
pounds for each foot of distance measured longitudinally
to the nearest foot between the foremost and rearmost of
the axles under consideration. An axle as used in this sec
tion is defined as comprising all wheels the centers of which
may be included between 2 parallel transverse vertical
planes 40 inches apart.
"SECTION 4. 85.48 (3) and (4) of the statutes are

created to read:
"85.48 (3) In addition to the weight limitations provided

by subsection (1), the following shall apply to Class 'B'
highways until June 30, 1951: The gross weight of a truck
or semitrailer equipped with a dump body having 2 or
more axles shall not exceed 16,000 pounds plus 1,200 pounds
for each foot of distance measured longitudinally to the
nearest foot between the foremost and the reai'most of the
axles under consideration, nor shall it exceed a total of 25
tons. The provisions of this subsection shall apply to all
vehicles licensed in this state as of its effective date (1949),
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but they shall not apply to vehicles first licensed in this
state after its effective date.
"(4) In addition to the weight limitations provided by

subsection (1) the following shall apply to Class 'B' high
ways until June 30, 1951: The gross weight of a truck or
a semitrailer engaged exclusively in the transportation of
fluid dairy products; equipped with a milk tank; having
2 or more axles operated on Class 'B' highways shall not
exceed the weights within Class 'A' limitations as provided
in section 85.47 (1), and provided further that the total
gross weight shall not exceed 22i/^ tons and the vehicle is
operated at a speed not exceeding 45 miles per hour and
that the owner of the vehicle secures a permit from the
state highway commission, for each such vehicle for such
operation, said permit to be attached to the vehicle or to
be in the possession of the operator thereof. The provi
sions of this subsection shall apply to all vehicles licensed
in this state as of its effective date (1949), but they shall
not apply to vehicles first licensed in this state after its
effective date.

"SECTION 5. In the enactment of this act the legisla
ture hereby declares that the special weight limitations
provided in this act are in recognition of the emergency
created by the special weight limitations authorized during
the war emergency whereunder vehicles designed for such
increased weights were purchased and used. It is recog
nized that the highway system of Wisconsin is not ade
quate to sustain such increased weight limitations for an
extended period of time, and that it is critically necessary
that weight limitations be stabilized at or near limits pro
vided by statutes heretofore in force. The legislature fur
ther declares that its purpose in setting June 30, 1951 as
the expiration date of the emergency weight limits is to
permit the various industries concerned, having and using
such special vehicles, to convert their present equipment
or to acquire new equipment in keeping with the basic
standards of weight limitations prescribed by statute."

An understanding of the questions propounded and of
the reasons followed in arriving at the conclusions herein
after stated necessitates, among other things, a previous
reading and comparison of the statutory provisions now

numbered sees. 85.47 and 85.48, as they appear in the 1929,
1931, 1933, 1937, 1939, 1943 and 1945 editions of the Wis
consin statutes with the terms and provisions of ch. 396,
Laws 1949, quoted above, as well as a detailed examination
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of the legislative history of said act. It is impracticable,
in view of the extensive number and length of the statutes

and acts involved, to quote them here. No useful purpose

would be served in so unduly lengthening this opinion.

Your questions are precipitated by reason of the conten
tions of certain of the operators of the classes of vehicles
described in subsecs. (3) and (4) of sees. 85.47 and 85.48,

Stats., that such vehicles are not subject to the per axle
weight limitation imposed by subsec. (1) of each of the
aforesaid sections of the statutes. They contend that the
only limitations applicable are the gross weight limitations
as determined by the statutory formulae set forth in the
"exception" subsections.

The contention is principally grounded upon sec. 5 of
ch. 396, Laws 1949, wherein reference is made to "special
weight limitations authorized during the war emergency."
It is asserted that during the war years the law enforce
ment agencies, believing it to be in the public interest and
in the furtherance of the war effort, did not enforce the

weight limit statutes; and that in employing the phrase
in sec. 5 of the present act "special weight limitations
authorized during the war" the 1949 legislature referred
to the actual weights carried in violation of the statute,
on the theory that nonenforcement constituted "authoriza
tion."

Sec. 5 of ch, 396, Laws 1949, the "declaration of intent,"
evinces the general purpose to afford to dump body and
milk tank truck operators the right to carry loads heavier
than those to which they were limited by ch. 385, Laws
1945, which was in force at the time of the enactment of

ch. 396, Laws 1949. The declaration of intent does not say
how much heavier. One must look to the enactment provi
sions of ch. 396 to discover what those limits are.

The opening sentence of the declaration section of ch.
396 does not enact anything. It merely seeks to explain
why the 1949 legislature chose to create an exception in
favor of two special classes of vehicles. It says that the
enactment portion of ch. 396 is in recognition of the "emer
gency created by the special weight limitations authorized
during the war emergency." Of course, the legislature
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could have simply reenacted the 1943 limitations, and cre
ated them as the exception in favor of the dump body and
milk tank vehicles. But it did not do so. It merely recog
nized that some equipment had been acquired during the
war years which apparently has the capacity for carrying
a heavier pay load than the 1945 enactment (unchanged
by the 1947 session) would permit them to carry. The
declaration furnishes the reason for and duration of the
enactment. But it does not suggest that the previous sec
tions of the act to which reference must be made to discover
the actual limits, should be disregarded. Those sections are
self-explanatory and must be given effect according to their
own provisions. It is patent, too, that the legislature was
alert to the realities of the situation in stating as a part
of the declaration of intent "that the highway system of
Wisconsin is not adequate to sustain such increased weight
limitations for an extended period of time, and that it
is critically necessary that weight limitations be stabilized."
The import is, that whatever measure of relief was

intended to be given to the class of operators involved
herein, it was given with caution. This is borne out by
the fact that the act, while in bill form, had a rough and
rugged path to travel in its journey through the legislature.
In excess of 60 separate steps were taken in the legislative
process—more than in the case of any other bill in the
1949 session, so far as I have been able to discover. The

declaration of intent was the last appendage and was a
compromise measure.

If the proponents of the theory that the legislature
intended to discard the 19,000 pound single axle limitation
are serious in their suggestion that the intention was to

legalize operations on the basis of actual physical capacity
of the vehicles purchased during the war years, on the
"authorization by nonenforcement" theory, how can such
contention be reconciled with the fact that gross weight
limitations are expressly imposed by ch. 396? We know
that vehicles have the actual capacity for carriage of pay
loads larger than the law permits, else there would be no
necessity for the law. If the legislature did not intend
any limitations for the two favored classes, it could have
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blanketed them into classes by description only as to date
of acquisition and use during the war years.
Of course, the suggestion that war year operations were

authorized by "nonenforcement" is untenable. The statutes
carried penal sanctions. The only branch of the state gov
ernment which could have authorized the operations was

the legislature. Operations in violation of criminal laws
are not "authorized" by the failure of enforcement officials
to prosecute, regardless of the loftiness of their motives.
The problem is resolved into one of construction of an

"exception" to a general criminal statute, enacted for the
welfare of the public generally.

Subsec. (3), by the 1949 amendment to subsec. (1) of
sec. 85.47, expressly constitutes an exception thereto. The
rule is that ordinarily a strict, or narrow construction is
applied to statutory exceptions to the operation of laws.
This rule is said to be particularly applicable where the
statute to which the exception is made is promotive of the
public welfare, which is the case here. See 50 Am. Jur.
452, Statutes, Exceptions, §431. To read the 19,000 pound
single axle limitation out of the statute would necessarily
have to be done by implication. It would constitute the
creation of an implied exception by construction. That can
not be done where it is unnecessary to effectuate the legis
lative intention; and the courts are extremely cautious in
reading an exception into a statute. United States v. City
Nat'l. Bank, 31 F. Supp. 530, citing R. C. L. Where the
legislature has made no exception to the positive terms of
a statute, the presumption is that it intended to make none,
and it is a general rule of construction that the courts have
no authority to create, and will not create, exceptions to
the provisions of a statute not made by the act itself. Nor
is any rule of public policy available to create exceptions
to a statutory rule. 50 Am. Jur. 453, 454, Statutes, Implied
Exceptions, §432. Where express exceptions are made, the
legal presumption is that the legislature did not intend
to save other cases from the operation of the statute. In
such case, the inference is a strong one that no other excep
tions were intended, and the rule is that an exception in a
statute amounts to an affirmation of the application of its
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provisions to all other cases not excepted, and excludes all
other exceptions. See 50 Am. Jur. 455, Statutes, Effect of
Express Exceptions, §434, citing Pietsch v. Milbrath, 123
Wis. 647; Meyer v. State, 134 Wis. 156.
I have before me at the writing of this opinion 18

examples of the practical application of the statutory gross
vehicle weight formula to typical vehicles using assumed
axle weights and spacing. These embrace several thousand
words of explanatory matter and detailed drawings, which
it would be impracticable to reproduce at length in this
opinion. Suffice it to say that a number of these examples
factually prove that the two classes in whose favor the
exception was written can, within the 19,000 pound single
axle limitation, carry heavier pay loads now than they
could prior to the enactment of the exceptions. I concede
that the pay loads in some instances are not as heavy as
the affected parties would like to transport. But that was
the limit beyond which the legislature did not choose to go.
The answer to your first question, therefore, is "Yes."
The second question involves identical considerations

respecting weight limitations upon Class "B" highways.

The answer to the second question is to the same effect,
namely, that the single axle weight limitation is applicable
in each instance.

It is to be noted, however, that to the extent that the
gross weight limitations are increased by siibsecs. (3) and
(4) of sees. 85.47 and 85.48, Stats., such increases are

allowed only as to vehicles in the favored classes which had
been licensed in this state as of the effective date of the

act, which was July 5, 1949. All vehicles licensed on or
after July 6, 1949 would be subject to the weight limita
tions contained in subsec. (1) of sees. 85.47 and 85.48,
Stats., respectively.
With respect to your third question you suggest that the

word "semitrailer" as used in these subsections means the

whole combination of truck-tractor and what is technically
known as the "semitrailer" together. It is my opinion that
your interpretation is correct.

In reaching this conclusion I am aware of the fact that
sec. 85.10 (12), Stats., defines the term "semitrailer" and
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that the term is used in several sections, e. g., 85.45 (2)
(b) and 85.56, where it clearly refers to the trailing vehicle
as distinct from the propelling vehicle. The definition is
expressly made inapplicable, however, where the context
clearly indicates a different meaning. Since the two words,
"truck" and "semitrailer," are the only two used in the

statutes under consideration, it is my opinion that they
are intended to include the sum total of all classes of

vehicles affected by the weight limitations, and that the
legislature referred to trucks as embracing all of the single
vehicle class and "semitrailers" as embracing all of the com
bination vehicle class. If it were to be construed otherwise,

it would be impossible to apply the weight determining
formula, the working of which necessitates at least two
axles. In the case of the trailer portion of the combination
which pivots and depends upon the rearmost axle of the

truck-tractor for its front support, the maximum carrying
capacity of the same could not be determined without using
such rear axle of the truck-tractor as such front measur

ing point.
TEF

SGH

Legal Settlement—Minors—The legal settlement of chil
dren of a mother who has been granted their legal custody

upon divorce from their father is the same as that of the
mother under sec. 49.10 (2), Stats., and if she remarries,
their settlement becomes that of the second husband under

sec. 49.10 (1).

December 14, 1949.
Ward Winton,

District Attorney,
Shell Lake, Wisconsin.

You have asked an opinion respecting the legal settle
ment of children whose custody was awarded to their
mother at the time she obtained a divorce from their father,
she having later married a man having legal settlement in
a different county from that in which the father of the chil

dren had his settlement.
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It is my opinion that, after the remai-riage of the mother,
the legal settlement of her children is the same as that of

the second husband.

Questions relating to the liability of governmental units
for relief are strictly statutory. Holland v. Cedar Grove,
230 Wis. 177, 282 N. W. Ill, 282 N. W. 448. Determina
tion of what governmental unit shall be liable for relief
is by statute made dependent upon legal settlement. Legal
settlement, being wholly a statutory creation, is to be deter
mined on the basis of the statutes relating to that partic
ular subject and is not necessarily affected by other prin

ciples involving such questions as domicile and residence.
The supreme court has held that the legal settlement of
a married woman may be entirely different from her legal
residence. Ashland County v. Bayfield County, 244 Wis.
210, 12 N. W. 2d 34.

The statutory provisions governing this case are sec.
49.10 (1) and (2) which reads:

"(1) A wife has the settlement of her husband if he has
any within the state; but if he has none, she has none.
"(2) Legitimate minor children have the settlement of

their father if living, or of their mother if their father is
deceased; but if the parents are divorced, the children have
the settlement of the parent who has legal custody, and if
such parent has no settlement, the children have none."

Under subsec. (2) the settlement of the children is the
same as that of the mother, since she is divorced and has
their legal custody. The settlement of the mother is also
derivative under subsec. (1). Her settlement is the same
as that of her husband, and it follows that the settlement
of her children is also that of the husband.

You have referred to XXIII Op. Atty. Gen. 113, in which
the opinion was given that the minor children of a divorced
woman who remarried had the legal settlement of the sec
ond husband. The result in that opinion happened to coin
cide with the result here reached, but the earlier opinion
would not necessarily be applicable to the question you have
submitted because the statutes and considerations upon
which it was based were different. The result here reached

accords with the opinion in XXXVI Op. Atty. Gen. 147,



626 Opinions of the Attorney General

148, which recites the change in the basis of determining
legal settlement but points out that a child's settlement now

is that of the parent having its legal custody.
BL

Legal Settlement—Married Woman—Under sec. 49.10

(1), Stats. 1949, a wife whose husband has no legal settle
ment in the state cannot acquire a settlement in the state.

December 14, 1949.
William J. McCauley,

District Attorney,
Milwaukee, Wisconsin.

Attention: Robert P. Russell,

Assistant Corporation Counsel.

You have asked whether a wife who is separated from
her husband can acquire legal settlement in Wisconsin by
continuous residence for a year without public support,
when the husband is a nonresident and has no legal settle

ment in Wisconsin.

The question of legal settlement is wholly statutory. The
fact that under other statutes a married woman may have
a residence apart from that of her husband will not oper
ate to give her a legal settlement apart from his unless the
statutes relating to legal settlment so provide. Ashland
County V. Bayfield County, 244 Wis. 210, 12 N. W. 2d 34.

Sec. 49.10 (1) provides:

"A wife has the settlement of her husband if he has any
within the state; but if he has none, she has none."

The case you submit is-literally within the latter phrase
of the foregoing provision. The husband has no legal set
tlement in the state and so the wife has none.

Since the right to general relief under ch. 49 of the stat
utes is not limited to persons having legal settlement in the
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state, the existence of legal settlement is ordinarily of con
cern only in determining what governmental unit is ulti
mately liable for the relief. See sees. 49.02, 49.04, 49.11.
You indicate that the question here is raised in behalf of
a woman who desires to establish her legal settlement in
your county in order to obtain admission to the county hos
pital for mental diseases. I assume, therefore, that the case
is one in which legal settlement in the county is a condi
tion prerequisite to admission under sec. 51.05, 51.10 or
some rule established pursuant to sec. 46.21, 51.24, or
related provisions.

Refei'ence has been made to the case of Monroe County

V. Jackson County, 72 Wis. 449 and XXIV Op. Atty. Gen.
110. The results there reached cannot control the situation

here presented because the case was decided under totally
different statutes. The change in statutes was pointed out
in XXXV Op. Atty. Gen. 294, in which the opinion was
given that a Wisconsin woman loses her legal settlement
upon marriage to a nonresident even though she continues
to reside in this state.

The conclusion reached under existing statutes is sup

ported by the reasoning in Monroe County v. Jackson
County, 72 Wis. 449, because it was held in that case that
abandonment of a wife by her husband does not prevent
operation of a statute providing that her legal settlement
shall be the same as his.

It has been urged in behalf of the applicant in this case
that the statute relating to a wife's legal settlement applies
only when her husband has a settlement within the state.
That contention cannot prevail under the statutes as
amended in 1945. The legislature at that time altered the
statute by adding the express provision that if a husband
has no settlement in the state the wife has none. Ch. 585,
Laws 1945.

BL
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Securities Law—Investment Plans—A "guaranty estate
plan/' consisting of savings and loan stock, insurance and
an escrow service contract, and a "guaranty reserve plan"
consisting of savings and loan stock and an escrow service

contract, which are sold to investors, constitute securities
within the meaning of sec. 189.02 (1), Stats. A "savings
foundation" issuing such plans is a dealer in securities.

December 14, 1949.
Edward J. Samp, Director,

Department of Securities.

Your letter describes two types of plans sold to investors
which are known as a "guaranty estate plan" consisting
of savings and loan stock, term life insurance and an escrow
service contract, and a "guaranty reserve plan" consisting
of savings and loan stock and an escrow service contract.

These plans are issued by a "savings foundation" and sold
to investors by an agent. It appears from your letter and
from your previous memorandum, together with its accom
panying papers which include copies of the advertising lit
erature and the documents given to the purchasers, that
these plans are identical in most respects to those described
and referred to in the opinions rendered in XXVIII Op.
Atty. Gen, 174 and XXVIII Op. Atty. Gen. 244. The prin
cipal difference between the plans as referred to in those
earlier opinions and as presently existing is that the sav
ings and loan shares and life insurance policies are now
more clearly identified as being the property of the pur
chaser of the plan. The essence of these plans is as follows:
(a) In the "guaranty estate plan" the purchaser sub

scribes for an installment share of savings and loan associ
ation stock (the principal of which is protected by federal
deposit insurance) together with a term life insurance con
tract which provides for the completion of the payment of
the installments until maturity in the event of the earlier
death of the purchaser. The escrow service contract pro
vides that the savings foundation secures for the purchaser
the savings and loan stock and the insurance policy, sends
him notices in advance of the due dates of payments,
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accepts payments from him and makes them on his beTialf
and in his name to the savings and loan association or
associations and life insurance company involved.
(b) The "guaranty reserve plan" is similar to the "guar

anty estate plan" except that it does not include the insur
ance feature.

You have asked my opinion on two questions: (1) Are
the "guaranty estate plan" and the "guaranty reserve plan,"
as described by you, securities within the meaning of the
term as used in ch. 189 of the Wisconsin statutes, and (2)
is a savings foundation which issues such plans a dealer
as defined by this statute? The pertinent sections of our

statutes are as follows:

"189.02 (1) 'Security' includes any stock, treasury stock,
bond, note, debenture or evidence of indebtedness; any
interest, share or participation in any profits, earnings,
profit-sharing agreement, property, leasehold, royalty, pat
ent right, copyright, trade-mark, process, formula or oil,
gas or other mineral right; any collateral trust certificate,
preorganization certificate or subscription, transferable
share, investment contract, voting trust certificate, certifi
cate of deposit for a security, or any membership in a cor
poration without capital stock; any certificate of interest
or of participation in, temporary or interim certificate for,
receipt for, guaranty of, or warrant or right to subscribe
to or purchase any of the foregoing; and without limitation
by reason of the foregoing any instrument commonly known
as a security. The term 'stock' includes shares of beneficial
interest in a business trust, as well as all other securities
commonly known as stock.

"(5) 'Dealer' includes every person, not an agent, who
in this state engages in the business of purchasing or selling
securities or executing orders for the purchase or sale of
securities issued by others, except a security exempted by
section 189.05, but does not include:
"(a) An executor, administraW, guardian or other

officer of the court making any sale under subsection (7)
of section 189.07;
"(b) A pledgee making any sale under subsection (8) of

section 189.07;
"(c) A person whose dealings in securities are limited

to sales exempted by subsections (3) or (4) of section
189.07; or
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"<d) A person having no place of business in this state,
whose dealings in securities in this state are limited to
sales to or purchases from licensed dealers. •

«« * *

"(7) 'Agent' includes eveiy individual, not a dealer, who
in this state represents or acts for a dealer or issuer in
the sale of any security except a security exempted by sec
tion 189.05, but does not include any pledgee making a sale
under section 189.07 (8) or any person whose dealings in
securities are limited to sales exempted by section 189.07
(8) or (4) or officers, directors or regular employes of
issuers who may sell its securities as an incident to their
other duties."

Your attention is called to the previous opinions rendered
by this office on this matter and particularly to the follow
ing language from State v. Gopher Tire and Rubber Co.,
(1920) 146 Minn. 52, 177 N. W. 937, which is quoted with
approval in XXVIII Op. Atty. Gen. 174 at 178 and which
is particulai'ly applicable to this question:

"* * * To lay down a hard and fast rule by which to
determine whether that which is offered to a prospective
investor is such a security as may not be sold without a
license would be to aid the unscrupulous in circumventing
the law. It is better to determine in each instance whether
a security is in fact of such a character as fairly to fall
within the scope of the statute.
"No case has been called to our attention defining the

term 'investment contract.' The placing of capital or laying
out of money in a way intended to secure income or profit
from its employment is an 'investment' as that word is
commonly used and understood. If defendant issued and
sold its certificates to purchasers who paid their money
justly expecting to receive an income or profit from the
investment, it would seem that the statute should apply.

Subsequent to the rendering of the opinion in XXVIII
Op. Atty. Gen. 244, this plan was changed so as to put the
savings and loan shares in the name of the investor in an
effort to eliminate the possibility of doing a banking busi

ness and in other ways bring it outside of the scope of that
opinion. Despite this slight modification, the fact situation
is in essence the same as set forth in XXVIII Op. Atty. Gen.



Opinions of the Attorney General 631

174 and XXVIII Op. Atty. Gen. 244, and is thus still con
trolled by the logical conclusions arrived at therein.

In issuing the plan the savings foundation also sells a
security issued by another. Therefore, in reply to your two
questions, it is my opinion that (1) the plans described
above are securities within the meaning of sec. 189.02 (1)
and (2) the savings foundation is a dealer within the mean
ing of sec. 189.02 (5).
GFS

University—Approjyriations and Expenditures—Student
Loan Funds—Under sees. 36.10 and 20.41 (15), Stats.,
gifts, grants, devises or bequests of money to the regents
of the university of Wisconsin for student loans are to be

deposited in the state treasury in the absence of the expres
sion by the donor of a contrary intention.

December 15, 1949.

The Regents of the University of Wisconsin.

Attention: Clarke Smith, Secretary.

You state that in a recent audit report covering student
loan funds at the university of Wisconsin the state auditor
recommended that the cash available for these funds be

paid into the state treasury pursuant to sec. 36.10 of the
statutes, and that the money would be available to the uni
versity under the appropriation made by sec. 20.41 (15)
of the statutes.

The regents question the necessity and desirability of
the procedure recommended by the state auditor and in
requesting ̂ n opinion as to the proper handling of such
funds the regents direct attention to the following points:

1. The regents of the university of Wisconsin are a body
corporate and "shall possess all the powers necessary or
convenient to accomplish the objects and perform the duties
prescribed by law, and shall have the custody of the books,
records, buildings and all other property of said univer
sity" (sec. 36.03, Wis. Stats.). Therefore, the regents pos-
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sess special broad powers not conferred upon other depart

ments of state government.

2. Gifts and bequests to the regents of the university for

student loans are not moneys available for the direct bene

fit of the university, but are administered by the regents

for the benefit of students attending the university.

3. Student loan funds are not revenues of the university

nor of the state for the reason that they are not available

for the payment of expenses. The only purpose for which
these funds may be disbursed is to make temporary loans
to needy and worthy students. Therefore they are not
appropriated or reappropriated funds covered by ch. 20 of
the state statutes.

4. University student loan funds have existed for many

years and never have been deposited in the state treasury.
These funds existed prior to the enactment by the legisla
ture of sees. 20.41 (1) (k) and 36.185, Stats. 1947. These

sections were created by the legislature to serve a special
purpose and do not apply to the regular university loan
funds. (Sec. 20.41 (1) (k) was repealed by the 1949

legislature.)
5. The agreements between donors and the regents relat

ing to conditions under which the gifts and bequests may

be used to give temporary financial assistance to students
frequently are of a special character that reflect and include

the donors' particular desires and wishes regarding methods
of administration. For example, some donors to the stu
dent loan funds have specified in their gifts that the regents
shall be lenient in their efforts to collect the loans, others
have specified that all student notes must be endorsed by
reputable adult citizens who will be responsible for the
repayment of the loan. Such differences in conditions and
arrangements are justifiable and sound but do not con
form to usual state fiscal procedures. Therefore, from the
practical point of view of what constitutes the best educa
tional procedure and from the standpoint of effective use
of the funds in compliance with the donors' wishes, the
control and administration of student loan funds should

be completely in the hands of the regents. If the student
loan funds are placed in the state treasury present stat-
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utory authority conferred by the legislature on certain fis
cal offices in the state capitol could defeat the program of
financial aid to students specifically provided for in the
gifts and bequests for student loans.

Sec. 36.10 was repealed and recreated by sec. 2 of ch.
179, Laws 1949. Sec. 36.10 (1) now reads:

"36.10 (1) REMITTANCES TO STATE TREASURER.
Unless otherwise provided by law, all moneys collected or
received by each and every person for or in behalf of the
university of Wisconsin, or which are required by law to
be turned into the state treasury, shall be deposited in or
transmitted to the state treasurer at least once a week and
also when required by the governor, and shall be accom
panied by a statement in such form as the state treasurer
may prescribe."

I do not consider that the words "all moneys collected
or received by each and every person for or in behalf of

the university of Wisconsin" are to be regarded as estab

lishing any distinction between trust funds and other funds.
The university is entitled to possession of funds given to
its officers or the board of regents even though the univer

sity owes a duty to recognize the beneficiary interest of
others. I note the provisions of sec. 36.065 (1), Stats., pro
viding that the grants referred to "shall be executed * * *
according to the provisions of the instrument making the

same." Should a gift be made to the regents or an officer
of the university upon the condition that the money was
to be held separately from the state treasury, the present
statutes would seem to permit acceptance of such a gift

and the separate retention of the funds. In my opinion,
however, a gift received by the regents or officers of the
university is one received in behalf of the university unless
such a condition is expressed. It follows that the funds
must be deposited with the state treasurer.
I have examined certain records supplied by you and

relating to a number of gifts for loan purposes. None of

these records expressed any intention of the donor that
the funds be withheld from the state treasury.

Sec. 20.41 (15) appropriates from the general fund to
the board of regents of the university:
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"All moneys received from gifts, grants, bequests, and
devises, to carry out the purposes for Avhich made and
received."

This section makes no distinction between gifts for one

purpose and gifts for another purpose, but all are avail
able for use in carrying out the purposes for which they
were made and received.

The contentions made by the regents have considerable
force and indicate that from an administrative standpoint
it may be highly desirable to continue to handle student

loan funds as they have been handled in the past. Such
arguments might be persuasive in asking the legislature
for amendments to the present statutes, but they cannot

overcome the plain wording of the statutes as they now
stand.

Moreover, the statutes preserve to the regents full con
trol of the funds so far as any discretion is to be exercised
in administering them in accordance with the wishes of
the donors. Sec. "36.065 (2) authorizes the acceptance of
gifts, grants, devises or bequests for the benefit of any

class of students at the university or in any of its depart
ments, whether by way of scholarship, fellowship, or other
wise, and subsec. (3) authorizes such grants to be made
in rather broad general terms with power in the regents
to determine the persons eligible therefor. Under sec.
36.065 (1) (amended by ch. 263, Laws 1949, in certain
respects not material here), as noted above, gifts and dona
tions are to be executed and enforced according to the provi
sions of the instrument making the same. Hence the deposit
of the funds in question in the state treasury would in no
way affect the discretion of the regents either in making

loans to students or in following such collection procedures
or other details of administration as might be stipulated by
the donors of the money. No doubt there will be some incon

venience and even serious delay in making emergency loans,
which will be entailed by depositing the money in the state
treasury, but these are matters which only the legislature
can correct.

WHR
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Schools and School Districts—Transportation of Chil
dren—Sec. 40.345, Stats., requires school districts which

contract with common carriers, to provide such insurance

coverage additional to that which the carrier may have
under sec. 194.41 as is necessary to meet the more stringent

requirements of sec. 40.345, and to keep on file either a
policy of insurance or a memorandum of insurance.

December 16, 1949.

G. E. Watson,

State Supenntendent of Public Instruction.

Attention: V. E. Kimball,
Assistant State Superintendent

You have asked: "Does section 40.345 compel school dis
tricts which contract with common carriers that are oper
ating pursuant to the provisions of section 194.41, to secure
liability insurance?"
You also submitted a statement of the circumstances in

the particular case in connection with which the question
was raised. Your question, however, is broader than the one

involved in the case out of which it arose, and so we assume
that you desire a general opinion for guidance in other
cases as well.

Sec. 194.41 of the statutes imposes upon persons defined
as common motor carriers of passengers certain require

ments with respect to providing security for pajonent of
damages arising out of operation of their motor vehicles.
These requirements are directed toward the carriers them
selves. Sec. 40.345 of the statutes, as created by ch. 311,
Laws 1949, requires liability insurance against damage
arising out of operation of school buses and makes the

school district or municipality responsible for compliance
with the requirements.
The fact that two statutes deal with related subjects or

with separate phases of the same subject, does not obviate

compliance with both unless the two statutes are conflicting,
or unless there is some indication of a legislative intent
that one is to supersede the other. Where the terms of two
regulatory statutes apply to the same person or the same
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set of facts, it is ordinarily necessary to comply with the
most stringent requirements of both.

Conflict between two statutes exists if compliance with
one would constitute a violation of the other. State ex rel.

Atwood V. Johnson, (1919) 170 Wis. 218, 240, 175 N. W.
589, 7 A. L. R. 1617. Such a situation is not involved here.

Sec. 40.345 imposes more stringent requirements in some
respects than does sec. 194.41. Such a circumstance does
not render the two statutes conflicting, because compliance
with the stricter requirements would not be contrary to the
less restrictive provisions. It would rather be supplemental
to them. See La Crosse Rendering Works v. La Crosse,
(1939) 231 Wis. 438, 455^57, 285 N. W. 393, and Fox v.
Racine, (1937) 225 Wis. 542, 275 N. W. 513.
The other question involves statutory construction. The

legislature might provide that only one of two statutes deal
ing with related subject matter should apply to each case.
I find nothing in sec. 40.345 and 194.41 to indicate such a
legislative intent.

Sec. 194.41 permits the filing of an indemnity bond or
other contract in writing in lieu of a liability insurance
policy, whereas sec. 40.345 may be satisfied only by a pol
icy of liability insurance. The amount of coverage required
is the same under both statutes except as to buses having
a seating capacity of 37 or more passengers. In such case
the coverage required under sec. 40.345 is $100,000 for
each accident, whereas the amount designated under sec.
194.41 is $75,000.

Sec. 194.41 permits exclusion of liability with respect to
property transported, whereas the exclusions permissible
under sec. 40.345 are expressly set forth and do not include
a reference to property transported. The latter, however,
is probably not material because no part of sec. 40.34 or
40.345 relating to school buses authorizes the transporta
tion of property.

In the foregoing respects, there would be little difficulty
in reconciling the two statutes, because the diiferences

could be met by conforming to the stricter requirements.
A greater difficulty arises out of the fact that sec. 194.41

requires that the undertaking of a common motor carrier
must be filed with the motor vehicle department and
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approved by it, whereas under sec. 40.345 (8) the policy
of insurance must be filed with the board of the school

district or municipality responsible for operation of the
bus, and such district or municipality must procure and pay
for the insurance. This might, perhaps, be taken to indi
cate a legislative intent to require two complete, independ
ent sets of coverage for the same vehicle if used both as
a school bus and for common carrier operation subject to
sec. 194.41. I do not believe that the legislature intended
to require districts or municipalities to obtain and pay an
additional premium for insurance already provided and
paid for in accordance with the requirements of sec. 194.41,
where such insurance meets the coverage requirements of
sec. 40.345. Where a district contracts for the operation
of a vehicle for which liability insurance has been obtained

pursuant to sec. 194.41, I believe a rider or endorsement
to provide the additional coverage required under sec. 40.345

and the filing of a duplicate policy or memorandum of insur
ance with the district or municipality would meet the

requirements of sec. 40.345.
The case out of which your question arose deals with

a contract by which transportation of pupils under sec.

40.34 is provided by a common carrier on vehicles operated
over its regular routes. There may be other cases where
the transportation is provided by a common or contract
motor carrier, but on separate routes not covered by public

service commission certificates or licenses under ch. 194.

I do not believe that would have any effect upon the fore
going conclusion. The supreme court has held in Rusch v.
Mielke, 234 Wis. 380, 291 N. W. 300, and Bentley v. Fayas,

253 Wis. 531, 34 N. W. 2d 675, that the insurance required
under sec. 194.41 covers all operations of the particular
vehicle described, regardless of whether the vehicle is used
for authorized common or contract carrier operations or

otherwise. In the later case it was held that the coverage
of a contract motor carrier under sec. 194.41 applied to
damages caused in the operation of a truck to transport
cherry pickers to an orchard, an operation not otherwise
subject to the provisions of ch. 194, Stats. Coverage under
sec. 194.41 would, under such decisions of the court, apply
to operation of a common or contract motor carrier vehicle
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for transportation of school children. That result would
be further assured if a rider or endorsement to that effect

is filed with the district or municipality responsible for the
school bus operation.

Sec. 40.345 (4) reads, with respect to insurance on

school buses:

"(4) Any insurer issuing any such policy may exclude
coverage for public or livery use of any such school bus,
but any such exclusion shall not apply:
"(a) When any such school bus, while regularly used as

such, is also used to transport students of another school,
public or parochial, whether or not a charge is made for
such transportation; nor
"(b) When used in accordance with subsection (8),

whether or not any person lawfully transported is required
to pay a charge therefor."

Such provision permits exclusion from the coverage of a
school bus policy, of a common or contract carrier vehicle

while it is used for "public or livery" service by the car
rier; but under subsecs. (a) and (b) no such exclusion
may apply when the vehicle is used to transport school
children, parents, guardians, members of the faculty, school

doctors, dentists, and nurses to and from school or school

events, even if such transportation is performed by the
same vehicle and at the same time as other operations of
the carrier which may be authorized under ch. 194. It
might be argued that the provision above quoted indicates
that there should be two completely separate policies on a

vehicle when used for both common carrier and school

bus operations, and that provision for exclusion from the
policy under sec. 40.345 would not have been necessary if
it had been contemplated that the same policy might satisfy
both statutes. I do not believe that necessarily follows,
because, as previously pointed out, sec. 40.345 requires a
policy, whereas an indemnity bond or other conti'act may
have been provided under sec. 194.41. In such a case, a
policy would be necessary to conform to sec. 40.345 and it
might be desirable to exclude coverage for other opera
tions of the vehicle provided by indemnity bond or con
tract under sec. 194.41. Section 40.345 is designed to cover
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,all types of operation authorized under sec. 40.34 (1),
including transportation by the district in its own bus,-by
contract with a taxi company, by contract with common
carriers, and by contract with others. Its terms must be
broad enough to cover situations other than those involv
ing common carriers. It is not to be expected in such case
that the statutory terms could be as explicitly adapted to
the relation between a school district and a common carrier
as might otherwise be possible.
BL

Counties—Conveyances—The county board has general
power to include reservations of ores, minerals, oil and gas
in conveyances of county lands acquired by tax deed.

December 19, 1949.
Harry E. White,

District Attorney,

Marinette, Wisconsin.

You state that your county, when conveying county
owned lands acquired by tax deed, places in such deed a
reseiwation of any and all ores, minerals, oil and gas that
may be in or upon the premises in favor of the county.
You ask: "In making sales of lands acquired by tax deed,

may a county legally except and reseiwe to itself, its succes
sors and assigns, any and all ores, minerals, oil and gas
that may be in the premises conveyed?"
The problem raised by your question was first considered

by this office in XXVII Op. Atty. Gen. 467 (1938). That
opinion stated that under the statutes of 1937 a county had
power to place in its deed a restriction that for a period
of 10 years no green timber should be cut on the land con
veyed. The opinion pointed out that as a result of a tax
deed a county acquires an absolute title in fee simple and
continued:

" '* * * The ownership of an absolute title in fee, with
the right of disposition, includes the right to impose any
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condition not amounting to a restriction upon alienation,
and which is not impossible, nor contrary to public policy,
nor otherwise illegal. * * »' {Pepin County v. Prindle,
(1884) 61 Wis. 301, 309]
"The restriction proposed here in no way pertains to the

right of alienation, nor is it impossible to perform. As for
its being against public policy, it operates, on the contrary,
to the public's advantage by putting a stop to a practice
which is serving to make the land worthless."

Subsequently sec. 59.67, which provides for the general
power of the county clerk to execute deeds of conveyance
of county lands, was amended by ch. 5, Laws 1941, to

authorize the county board to include certain specific restric
tions against the cutting of timber less than 6 inches in
diameter. After the passage of this amendment a question
was raised whether the county still had authority to place
restrictions in its deeds upon the cutting of any and all
timber and further, whether the county had authority to
place in its deeds reservations of hunting and fishing rights
in behalf of the public. In XXXVIII Op. Atty. Gen. 386,
I stated my opinion that the amendment of the statute did
not affect the previously existing power of the county to
deal with its property in the same manner as any other
owner of an absolute title in fee simple. Such power will
include not only the right to place reasonable restrictions
upon the use of the premises, but a right to make a reser
vation of interests therein in behalf of the county, its suc
cessors or assigns. In support of my conclusion that ch. 5,
Laws 1941, had not worked an implied repeal of the previ
ously existing powers of the county I stated:

"* * * Had the legislature intended that the general
authority vested in the board under sec. 59.07 (2) should
be limited, it would have been easy for the legislature to
include such an express limitation. In the absence of such
an express limitation, I am of the opinion that the previ
ously existing powers of the county continue unchanged."

Accordingly it is my opinion that a county, when selling
lands acquired by tax deed, may reseiwe to itself, its succes
sors and assigns any and all ores, minerals, oil or gas that
may be on the premises conveyed.
RGT
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Criminal Law—Lotteries—Proposed television quiz pro
gram considered. It will probably work in a manner which
will constitute a lottery.

December 19, 1949,
William J. McCauley,

District Attorney,
Milwaukee, Wisconsin.

You have-requested an opinion whether a proposed oper
ation known as "Theater Television Quiz," as explained
below, is a lottery.
A television quiz program is to be shown in a movie

theater. A list of contestants will have been provided in
advance by distributing post cards freely in the commu
nity and requesting persons interested to submit their
names and telephone numbers on these cards by mail. When
a question is asked on the quiz program, one of the cards
will be selected at random. The contestant whose name is

selected may answer the question whether he is in the
theater or available at the telephone number he has given.
He will receive a prize in any event, although it will be a
more valuable prize if he answers correctly.

It is conceded by all concerned that the elements of prize
and chance are present in this scheme. The question asked
is whether there is consideration. If there is, it follows that
the scheme is a lottery.

I point out that the scheme is not presently in opera
tion, and consideration has necessarily been limited to a

description by its proponents of the way in which it will
operate.

There are three possible theories as to how consideration
for the right to participate may be present in this scheme:

1. The price of admission to the theater. The proponents
of the plan stress the point that a contestant need not be at

the theater to win. It is highly probable, however, that
many contestants may believe they have a better chance
of winning if they are at the theater and hence may pay
admission. Advertising may be used which will convey that
impression. If this is not the purpose of the scheme why
would the theater be interested in it? Stem v. Miner, (1941)
239 Wis. 41.
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2. Watching a television set. Apparently it is not required
that a contestant be watching the television show some
where, even if not at the theater, in order to win. Again
it is highly probable that many persons will believe they
will have a better chance of winning if they are watching
the television quiz program. Advertising may be used which
will convey this idea. This may suggest the interest which
motivates the local television station or television adver

tiser in sponsoring the scheme.
3. Registration. The contestant need do nothing more

than write his name and address on a post card and mail
it. Even so slight an effort might be said to constitute con
sideration, and certainly would do so if the names were
to be used for advertising or solicitation purposes. State
ex rel. Regez v. Blumer, (1940) 236 Wis. 129; XXXVIII
Op. Atty. Gen. 223.
Without all the facts of the scheme in actual operation,

no more definite conclusions can be asserted. It is improb
able, however, that the scheme can be operated in such a
manner as to avoid the presence of consideration and con
demnation as a lottery under sec. 348.01, Stats.
I have not discussed the several minor variations in the

alternative plans submitted, since the principles above sug
gested apply similarly to them.
TEF

Counties—Cities—Prisons and Prisoners—Maintenance

—County not liable to city for maintenance of prisoners
arrested on the initiative of city police and confined in city
jail. Provision for maintenance provided in sec. 53.33,
Stats., does not extend to such cases.

December 21, 1949.

Victor 0. Tronsdal,

District Attorney,

Eau Claire, Wisconsin.

You have advised me that from time to time certain
arrests are made by the police of the city of Eau Claire,
and the persons so arrested are held in the city jail for a



Opinions of the Attorney General 643

short time before it is determined that it is more appro
priate that such person be prosecuted for violation of a
state law. The person is then turned over to the county
authorities, although in some cases a city ordinance may
have been violated by him. The arrests are made on the
initiative of the city authorities and not requested or
directed by the county.
Your question is whether the city may charge the county

for expenses incurred while the arrested person is con
fined in the city jail.
I do not find any statute which creates such liability and

authorizes the county so to reimburse the city. Section 53.83
deals with the liability of counties for prisoners lawfully
confined to county jail, but does not extend to the cases
you speak of. The only other statute which approaches the
subject is sec. 62.24 (2) (b) which makes cities liable for
the maintenance of prisoners confined at the county jail
for violation of a city ordinance.
The supreme court has not decided any case involving

this question, although in the case of Supervisors of Portage
County V. Supervisors of Waupaca County, (1862) 15 Wis.
*361, it was held that where a county voluntarily reimburses

its sheriff for the maintenance of prisoners from another
county committed to his custody, such payment was a
gratuity, and in the absence of a request to make the pay
ment an action for recovery could not be maintained.

It is my opinion that in the absence of an appropriate
statute so providing, the county is not liable to the city
in the cases of which you speak.
REB
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Criminal Law—Lotteries—The following" scheme is a lot
tery in violation of sec. 348.01, Stats. Neighborhood mer
chants purchase advertising from neighborhood theater
and receive batches of tickets or tokens to be distributed

free to members of public visiting their places of business
and asking for them. Thereafter theater presents prize of a
television set to person in theater holding greatest num
ber of such tickets or tokens.

William J. McCauley,

District Attorney,
Milwaukee, Wisconsin.

December 22, 1949.

Attention: Joseph E. Tierney,
Deputy District Attorney.

You have requested an opinion as to the legality of a plan
for stimulating business in neighborhood moving picture
theaters and at the places of business of participating
neighborhood merchants. You state that the plan operates
as follows:

A number of merchants in the neighborhood of the the
ater will buy advertising space in the theater and on the
screen in return for which each will receive a large number
of tickets or symbols. Members of the public may go to the
places of business of various participating merchants and
ask for a ticket or symbol. While no purchase is required
as a condition for receiving such ticket or symbol, the
thought of the promoters is that purchases will in many
cases be made. Then on certain nights the theater will give
away a television set to the person in the audience having
in his possession the greatest number of the tickets or
symbols.

The question is whether this scheme constitutes an
unlawful lottery in violation of sec. 348.01, Stats. The ele
ments of a lottery are prize, consideration and chance. The
television set is clearly a prize and the inducement to mem
bers of the public to attend the theater and to visit the
places of business of the participating merchants is a suffi
cient consideration to support a lottery. State ex rel. Cowie
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V. La Crosse Theaters Co., (1939) 232 Wis. 153; State ex
rel. Regez v. Blumer, (1940) 236 Wis. 129, 131-132. The
only remaining question is whether the element of chance
is present.

Presumably during the operation of this promotion large
numbers of the public will be industriously going about
from store to store requesting tickets or symbols until the
supply is exhausted. Whether any particular member of the
public succeeds in aquiring more of the tickets or symbols
than anyone else, before they have all been given away,
will depend not alone on his own efforts but on the unknown
and unpi'edictable activities of all the other persons engaged
in the pursuit of symbols or tickets. On the night when the
prize is to be awarded at the theater each "contestant" who
purchases a ticket and attends the theater will do so in the
hope that his collection of tickets or symbols will turn out
to be larger than that of anyone else. But he cannot know
for certain that this is the case and "what a man does not
know and cannot find out is chance as to him, and is recog
nized as chance by the law." Dillingham v. McLaughlin,
(1924) 264 U. S. 370, 373. If the number of tokens which
each "contestant" has in his possession is known in advance
of the awarding of the prize, none but the one having the
most will be induced thereby to attend the theater.
Furthermore, it may well happen that in addition to going

about from store to store to earn tickets or symbols, in the
way contemplated by the scheme, people who have not col
lected sufficient of them to be in the running will offer to
sell the few that they have to other persons so that the ulti
mate result will not depend entirely upon each person's
own industry in dashing about from store to store, but also
on his estimate of how many tickets or symbols he must
buy and how much he may safely pay for them in order to
insure that he will have the most when the prize is awarded.
This involves a guess on his part as to how many symbols
or tokens other people will buy.
Under all the circumstances, I am of the opinion that

the element of chance is present and that the scheme as
outlined in your letter constitutes a lottery.
WAP
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Highway Commission—Counties—County Highway Com
missioner-—A request by a county board to the state high
way commission to appoint a county highway commissioner
from a list of persons specified by the county board is not
effective under sees. 83.01 (1) and 84.01 (14), Stats.,
because of the limitation imposed.

If power to appoint the county highway commissioner
were vested in the state highway commission by an effective
request, a former member of the board would no longer

be ineligible under sec. 66.11 (2), Stats., even though the
term for which he was elected had not expired.

December 27, 1949.
State Highway Commission.

Attention: William P. Ward, Secretary.

You state that on November 29 the county board of Calu
met county adopted a resolution which, after reciting the
existence of a vacancy in the office of county highway com
missioner and making reference to sec. 83.01 (1), Stats.,

reads as follows:

* * that formal request is hereby made by this County
Board to the Wisconsin Highway Commission that said
State Highway Commission do appoint a Calumet County
Highway Commissioner from the list of those having made
application for the position as of this date namely, Arthur
Westenberger, Peter Just, J. J. Grimm, Eldred Hedrich and
Arthur Schnell pursuant to the above cited Wisconsin
Statute."

The italicized material did not appear in the resolution
as originally introduced but was inserted by amendment
before the resolution was adopted.
You state that one of the persons named was a member

of the county board, elected for a term ending in 1951, but
that he has recently resigned.
You ask (1) whether you are limited in selecting a county

highway commissioner to the list of candidates named, and
(2) whether the member who has recently resigned from
the county board is eligible for appointment.

Section 83.01 (1), Stats., provides in part:
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"The county board shall elect a county highway commis
sioner, but in lieu thereof may by resolution request the
state highway commission to appoint a county highway
commissioner."

Section 84.01 (14), Stats., provides:

"The commission shall appoint, upon the request of any
county board, a county highway commissioner, who shall
have all the powers and duties conferred by statutes upon
county highway commissioners."

Clearly the county board has complete authority to elect
the county highway commissioner from among all eligible
persons. The statute does not require that a person have
made an application in order to be eligible. In my opinion
a proper request to the state highway commission transfers
to that commission complete power to make a choice among

all eligible persons. It follows that a request which by
its terms limits the commission's choice to a group

which does not contain all eligible persons is not a proper

and effective request under the statute and does not give
you power to make the appointment. The limitation in the
resolution under consideration is an integral part of the

request. It was inserted by amendment and one can only
speculate whether the original resolution would have been
adopted without it. Accordingly you should not take action
in reliance upon the resolution referred to.

Section 66.11 (2), Stats., provides in part:

"Except as expressly authorized by statute, no member
of a * * * county board * * * shall, during the term for
which he is elected, be eligible for any office or position
which during such term has been created by, or the selec
tion to which is vested in, such board * *

A member or former member of the county board is
clearly ineligible for election as county highway commis
sioner as long as the power to elect that official is vested
in the county board and as long as the term for which he
was elected has not expired. While in my opinion such mem
ber would not be rendered ineligible by sec. 66.11 (2) if the
power to appoint had been properly vested in your commis-
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sion, the county board, as pointed out above, has not taken
the action which is needed in order to give you the power
to appoint.
TEF

Elections—Circuit Judge—Under sec. 5.26 (6), Stats., as

amended by ch. 455, Laws 1949, candidates for circuit judge
of Milwaukee county are required to file their nomination
papers in the office of secretary of state, in contrast to
former practice of filing in the office of the county board
of election commissioners.

Filing dates for candidates for circuit judge of Milwau
kee county are those applicable to all offices, the candidates

for which are required to file in the office of secretary of
state, i. e., not more than 68 nor less than 60 days before
the election for which the nomination is made.

Under sec. 5.26 (8), Stats., secretary of election com
mission for Milwaukee county has duty to conduct the
drawing by lot to determine sequence of names of candi
dates on ballot.

Nomination papers should be circulated for April elec
tion and not for March primary, as holding of primary is
contingent and uncertain.

December 29, 1949.
Fred R. Zimmerman,

Secretary of State.

I have your request for my opinion upon the following
three questions:

1. Where do candidates for circuit judge of Milwaukee
county file nomination papers?

2. If candidates for circuit judge of Milwaukee county

file nomination papers with the secretary of state, is it the
duty of the secretary of state or the county election com
mission to arrange on the ballot the order of such candi
dates' names?

3. Since a primary election is only a contingency, should
nomination papers be circulated for a March primary or
an April election?
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Your questions arise by reason of the enactment of ch.
455, Laws 1949, amending various sections of chs. 5 and 8
of the statutes.

Sec. 5.26, Stats., is complementary to the earlier provi
sions of ch. 5, which prescribe the method of nominating
candidates for party primaries. It prescribes the method
for nominating candidates for independent or nonpartisan
nominations for any office to be voted for at any general,
judicial or special election, and for special primaries for
certain judicial and school board nominations. The neces
sity for the enactment of ch. 455, Laws 1949, amending sec.
5.26 (6), Stats., was apparently precipitated by the prob
lems created by the earlier enactment at the same legis
lative session of ch. 15, Laws 1949. That chapter, you will
recall, converted the former spring election for justice of
the supreme court and superintendent of public instruction
into a primary election after the nomination papers of the
several candidates had been signed and filed. The apparent
desire to conform the procedure for nominating and electing
justices of the supreme court and superintendent of public
instruction to the more orthodox method of holding a pre
election primary for those offices instead of a post-election
runoff, resulted in a partial revision of sec. 5.26, Stats.,
by the enactment of ch. 455 here under consideration.

It is to be noted that in sec. 5.26 (6) of the 1947 statutes,
the offices are classified in groups: (1) Offices for which
candidates are to be voted for (a) throughout the state,
(b) in any division or district embracing more than one
county; (2) offices for which candidates are to be voted for

wholly within one county; and (3) offices for which can
didates are to be voted for wholly within one city. As an
integral part of each such classification, the statute in turn
provided two things: (1) The period bounded by a mini
mum and by a maximum number of days within which the
candidate was required to file his nomination papers; and
(2) the place where he was to file such papers.
A proviso was added, however, prescribing a different

minimum and maximum number of days within which
specified classes of candidates were required to file their
papers in counties having a population of 500,000 or more.



650 Opinions op the Attorney General

It is to be noted that this proviso related solely to such
time limitation. The designation of place of filing was not

contained in the proviso. The proviso is not complete or

self-sufficient but is dependent for its workability upon

other provisions by reference.

Subsec. (8) of sec. 5.26, Stats., further provided for

special primaries under certain circumstances, and for the
order or sequence in which the names of candidates for
offices for which primaries were required to be held should

appear on the primary or election ballot. The method of
determining such sequence was provided for by lot, that is,

by the drawing of names on the day following the last day
for filing nomination papers, and for the supervision of
the drawing by the head of the office where the papers were
to be filed.

If you will make a line for line comparison of the text
of sec. 5.26 (6) in the 1947 and 1949 editions of the stat
utes, you will perceive that the description of the several
classes of candidates for the offices enumerated in the 1947

statutes was deleted, and a different method of description
was substituted therefor in the 1949 statutes. The office
of "circuit judge" is expressly mentioned without any quali
fication as to the locale of the circuit involved. In its con

text, it indisputably means all circuit judges in the state,
and does not except Milwaukee county. Intention and mean
ing of a statute is to be determined, if possible, primarily
from the language of the statute itself. Juliiis v. Druckrey,
(1934) 214 Wis. 643. It is a general rule of statutory con
struction that a proviso which operates to limit the applica
tion of a statute general in its terms, as here, should be
strictly construed and held to include no case not clearly
within the purpose, letter, or express terms of the proviso.
The amendment of the general provisions of sec. 5.26, Stats.,
which are incorporated into the proviso, changes the effect
of the proviso substantially. It can be argued, of course,
that the phrase "judicial offices" as used in the proviso is
broad enough to include the office of circuit judge, and that
the latter office accordingly is within the express terms of
the proviso. The difficulty with that construction, however,
is that it is still necessary to go outside the proviso to the
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general statute to find authority for the place of filing, and

there, as to circuit judge, it is clearly designated as the
office of the secretary of state. So, too, the minimum and
maximum number of days, namely, "not more than 68 nor
less than 60 days before the election for which the nomina
tion is made," are prescribed. True, the retention of the

proviso respecting the counties having a population of
500,000 or more, at first blush suggests a conflict, because
it refers to candidates for "judicial" offices, and decreases
both the maximum and minimum number of days before
the primary for filing nomination papers. However, that
seeming conflict is quickly dissipated when it is consid
ered that there are other county-wide judicial offices within
Milwaukee county, namely, the two branches of the county
court, the two branches of the district court for Milwaukee
county, the municipal court for Milwaukee county, the chil
dren's court of Milwaukee county, and six branches of the
civil court for Milwaukee county. The prescription of the
maximum of 62 and the minimum of 42 days before the
primary for filing nomination papers by the candidates for
nomination for the judgeships of said courts affords a
rational explanation for retaining the proviso.
In answer to your first question I give it as my opinion,

therefore, that candidates for circuit judge of Milwaukee
county must henceforth file their nomination papers in the
office of the secretary of state, in contrast to the former
practice of filing in the office of the county board of elec
tion commissioners. While your request for opinion does
not directly ask the question, it is implied from your reci
tation of facts, and to avoid any possible misunderstand
ing, I state it as my opinion that the time limitations pro
vided for the earliest and latest dates upon which nomina
tion papers for circuit judge may be filed in your office, are
those applicable to all offices, the candidates for which file
papers in your office, namely, not more than 68 nor less
than 60 days before the election for which the nomination
is made. This is in contrast to the former practice of Mil
waukee county circuit judges observing the time limita
tions contained in the proviso specially applicable to coun
ties having a population of 500,000 or more.
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In this connection it has been suggested by one of the

candidates that chs. 293 and 354, as well as the chapter

under consideration, ch. 455, Laws 1949, advanced the date

of the primary (if one is to be held) from three to four
weeks before April 4, 1950, the date of the judicial elec
tions. This fixes the primary date as March 7, 1950, if a

primary should have to be held. The candidate then sug
gests that if fixed in accordance with the proviso applicable

to counties having a population of 500,000 or more, the
earliest filing date for nomination papers would be January
4 and the last or final date would then be January 24, 1950.
He used as the date for counting backwards the primary
date of March 7. He used the number of days designated
in the proviso, namely, 62 days before and 42 days before
the primary date. It is further suggested by the candidate
that if the time for filing is fixed by application of the
period "not more than 68 nor less than 60 days before the
election" (April 4) set forth in italics in the fourth line

of sec. lb of ch. 455, the earliest filing date would be Janu
ary 26 and the last or final date would be February 3, 1950.
He states that it would follow that if he should adopt the
latter method of computation he could not file his papers
until January 26, or two days after the expiration of the
filing period first stated and laid down in the proviso.
If the time limits prescribed in the opening sentence

of sec. 5.26 (6) as amended by ch. 455 are followed, the
date from which the counting is to be done is the election
date. The contingency of a primary becomes immaterial.
The complications attendant upon using the time limits
fixed by the proviso are wholly avoided. In the preparation
of this opinion I have encountered other possible conflicts,
a recitation of which would serve no useful purpose other
than to demonstrate that in drafting the amendment, inade
quate consideration was given as to the effect of the amend
ment. I havr -•-■'eavored to choose the course which will
produce the minimum number of conflicts, and comply
(except where there is a conflict in terms) with the literal
language of the amended statute. The result is not alto
gether satisfactory, but the fault lies in the nature of the
problem of statutory construction that confronts me and
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that problem stems from the draftsmanship. A practical
solution of the problem of the particular candidate would
be afforded if he tendered his papers in your office for filing
on or before January 24, 1950. You should refuse acceptance
of same until January 26, if you choose to follow this opin
ion. The candidate in such instance would be protected by
having made the tender under one construction of the stat
ute, and by actual filing on January 26 under my con
struction.

The answer to your second question is that the secre
tary of the county election commission is to determine the
order or sequence of names of candidates on the ballot.
This is directed by the plain language of the statute when it
refers to the case of candidates "for a county-wide judicial
office." Giving force to the plain language of the statute
in this instance will result in inconvenience when it is con
sidered that the secretary of the county election commis
sion will have to be officially and timely notified in some
manner by the secretary of state as to the identity of the
several candidates for circuit judge in order that he may
know whom to permit to participate in the drawing for
places on the ballot. Notwithstanding such inconvenience
and somewhat unusual requirement, I do not feel warranted
in concluding that such interpretation would be absurd
within the sense of the rule which requires an interpreta
tion that will avoid an absurd result. The alternative would

necessitate the construction of the phrase "for state-wide
offices" to include the office of circuit judge. The office of
circuit judge is not a "state-wide office" in the sense that
that term has been used in ch. 5.

As to your third question, nomination papers should be
circulated for an April election and not for a March pri
mary. For example, at the time an individual candidate
begins circulating his nomination papers for the office of
justice of the supreme court he is not in a position to know
whether a primary will be held. Under the statute the
holding of the primary is contingent upon the filing of
nomination papers in due form and in compliance with
the statute by more than two candidates. It cannot be
known until the last measurable period of time for filing
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of nomination papers whether there will be more than two
candidates. The contingency which necessitates the holding
of a primary is wholly outside the control of any individual
candidate, and accordingly he may rightfully assume that
he is filing for the election. Upon the occurrence of the
contingency, it is a mere ministerial function on the part
of the election officials to set up the machinery for the
holding of a primary election. That was amply demon
strated in the last spring election when the character of
what was noticed and scheduled to be a general judicial
election was changed into a primary election by operation
of law. By the same token the filing of nomination papers
by the third qualified candidate invokes the operation of
the statute which provides for the primary.
SGH

Criminal Law—Lotteries—Jingle contest without definite
rules or standards is a lottery within the meaning of sec.
348.01, Stats.

December 29, 1949.

William J. McCauley,
District Attorney,

Milwaukee, Wisconsin.

Attention: Mr. Joseph E. Tierney,
Deputy District Attorney.

You have requested my opinion as to whether or not a
"jingle contest," which you say certain theaters plan to
promote, is legal.
According to the information you submit, children enter

the contest by submitting a last line to a simple jingle or
verse, such as the example you submit:

One, Two, Three, Four
Drink Milk—Drink More

Five, Six, Seven, Eight
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The contest is to be judged on "neatness and originality"
and it is proposed that local English teachers act as judges.
You do not state how the entry blanks are distributed, but
when completed they must be filed in the theater lobby.
Awards of prizes are made at the children's matinee on
Saturdays, but there is no requirement that the child has
to be in the theater audience to win the contest.

It is well established that three elements must necessarily
be present in order that a scheme of this kind be considered
a lottery in violation of sec. 348.01, namely, prize, chance
and consideration. It is only necessary for us here to con
sider the elements of consideration and chance.
As far as consideration is concerned, our supreme court

has said that the test is whether the purpose and tendency
of the scheme as disclosed by the scheme itself is to induce
registrants to pay out money to participate in the drawing
rather than to see the entertainment, and if such is the
case the element of consideration is present. See Stern v.
Miner, (1941) 239 Wis. 41. In State ex rel. Regez v. Blumer,
(1940) 236 Wis. 129, our court said that "consideration
consists in a disadvantage to the one party or an advantage
to the other." It was there held that going to a store in
order to register constituted consideration. Undoubtedly
the element of consideration is present in this scheme. It
would not be operated if it did not tend to increase attend
ance, and a detriment exists in the delivery of the entry
blank to the theater.

You will find a discussion of the element of chance related
to a jingle contest of this kind contained in XXXVII Op.
Atty. Gen. 184. It would serve no purpose here to restate
the opinion. I think it is sufficient to say that the element
of chance is present because there are no definite rules and

standards by which the participants may be govemed/So
that the result will be based upon skill. The selection of the
winners is dependent upon the caprice or whim of the
promoters or their judges, no matter how competent or
impartial such judges might be.

It is therefore my opinion that the scheme is a lottery
within the meaning of sec. 348.01, Stats.
REB
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Weights and Measures—Coal—Sec. 98.22, Stats., con
strued. When coal is sold in carload lots but delivered in
the seller's trucks, each delivery must be accompanied by
a delivering ticket as prescribed in sec. 98.22. The railroad
freight bill does not meet this requirement.

December 29, 1949.

Anthony E. Madler, Counsel,

State Department of Agriculture.

You state in your letter that a certain school district
purchased a carload of coal and agreed to accept and did
accept the railroad freight bill to verify the weight. The
seller transported the coal from the railroad siding to the
schoolhouse basement in a truck but did not provide the
purchaser with any delivery ticket except the railroad
freight bill. You further state that this is a common prac
tice and raise the question as to whether this constitutes
compliance with sec. 98.22, Stats.

Sec. 98.22 reads as follows:

"It shall be unlawful to sell or offer to sell in this state
any coal, charcoal, or coke in any other manner than by
weight. No person, firm, or corporation shall deliver any
coal, charcoal, or coke without each such delivery being
accompanied by a delivering ticket and a duplicate thereof,
on each of which shall be in ink, or other indelible substance,
distinctly expressed in pounds, the gross weight of the
load, the tare of the delivery vehicle, and the quantity, or
quantities of coal, charcoal, or coke, contained in the cart,
wagon, or other vehicle used in such deliveries, with the
name of the purchaser thereof, and the name of the dealer
from whom purchased. One of these tickets shall be sur
rendered to the sealer of weights and measures upon his
demand, for his inspection, and this ticket or weight slip
issued by the sealer when the sealer desires to retain the
original shall be delivered to said purchaser of said coal, or
his agent or representative, at the time of the delivery of
the fuel; and the other ticket shall be retained by the seller
of the fuel. When the buyer carries away the purchase, a
delivery ticket showing the actual number of pounds deliv
ered over to the purchaser must be given to the purchaser
at the time the sale is made."

A search reveals that this statute has never previously
been interpreted. Since the statute must be interpreted in
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light of the common and approved usage of the language
it contains (sec. 370.01 (1), Stats.), I am compelled to con
clude that a seller of coal does not comply with the statute
if he makes a delivery unaccompanied by a delivering ticket
which shows the gross weight of the load he is then deliv
ering, the tare of the delivery vehicle, and the quantity of
coal contained in his vehicle, and which otherwise meets

the requirements of the statute. The railroad freight bill
would not suffice.

GFS

Criminal Law—Lotteries—Scheme whereby clues to the
combination of a safe containing a certificate redeemable
for cash and merchandise are broadcast on radio program
sponsored by merchants who receive advertising thereby,
and public is invited to attempt within two minutes to open
the safe and thereby win the certificate, is a lottery in viola
tion of sec. 348.01, Stats., since increased radio audience

constitutes consideration for the scheme, notwithstanding
that persons who do not listen to the program may partic
ipate by attempting to open the safe.

December 30, 1949.
William J. McCauley,

District Attorney,
Milwaukee, Wisconsin.

Attention: Joseph E. Tierney,
Deputy District Attorney.

You request an opinion with reference to the following
facts:

A large safe has been placed in the lobby of a large down
town office building in the city of Milwaukee, through
which an immense amount of daily traffic passes. On this
safe there appears the following sign:

"This safe contains a certificate redeemable at WMAW
for $1,000.00 cash and $200.00 in merchandise. It's yours if
you can come up with the combination that will open the
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safe. Clues to combination are supplied on WMAW's 'Crack
the Safe' programs, weekday mornings at 7:15 a. m. and
Tuesday and Thursday evenings at 9:30 p. m., and by the
sponsors listed hereon, but you need not know them to try.
Just register here, you have two minutes to open the safe."

Then follows a list of fourteen merchants who are spon

sors of this program.

You state that a representative of radio station WMAW
has informed you that the sponsors pay for radio time in
the same manner as other sponsors do and receive adver
tising during the program on which clues to the combina
tion are given.

You inquire whether the scheme described above consti
tutes a lottery and you state that the radio station operator
claims that there is no consideration involved.

The elements of a lottery are consideration, chance and
prize. Chance and prize are clearly present and the only
dispute is as to whether or not there is consideration.
The purpose of the scheme is to attract listeners to the

radio program. An audience is a necessary adjunct of a
radio station and in my opinion the enticement of an audi
ence under the inducement of winning a prize by chance
is consideration accruing to the station and to the spon
sors of the program. Without an audience the station has
nothing to sell and the advertiser receives no benefit from
the program. It has been held that "advertising and the
sales resulting thereby, based upon a desire to get some
thing for nothing" constitute a consideration for a lottery.
Brooklyn Daily Eagle v. Voorhies, (C. C. E. D. N. Y. 1910)
181 Fed. 579, 581-2.
In its proposed rule, sec. 3.192 (b), the federal commu

nications commission, after pointing out that it is a ques
tion of fact in each case whether the law prohibiting broad
casting of information relating to lotteries and gift enter
prises (formerly sec. 316 of the Federal Communications
Act of 1934, now 18 U. S. C. A. §1804) has been violated,
states as follows:

"* * * However, the Commission will in any event con
sider that a program is in violation of Section 316 if in
connection with such program a prize consisting of money
or thing of value is awarded to any person whose selection
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is dependent in any manner upon lot or chance, if as a con
dition of winning such prize:
.  "(3) such winner or winners are required to answer cor
rectly a question * * * where aid to answering the question
correctly is given on a vrogram broadcast over the station
in question. * * (Emphasis supplied.)

The Wisconsin supreme court has taken a broad view
of what constitutes consideration in the meaning of the
lottery law. In State ex rel. Regez v. Blumer, (1940) 236
Wis. 129, 131-2, the court stated as follows, in holding
unlawful a drawing conducted by the owner of a drug
store in which all persons were permitted to participate
who had entered the store and procured a coupon on the
previous day, with no requirement that any goods be
purchased:

"* * * The trial court was of the opinion that the facts
of the registrants' going to the store each day to get the
daily coupon, and that the operation of the scheme paid the
defendant or he would not operate it, constitute a consid
eration. Consideration consists in a disadvantage to the one
party or an advantage to the other. We here have both.
* ♦ *'»

The fact that persons who have not listened to the pro
gram are permitted to try their luck at opening the safe
is immaterial on the question of consideration. In the first
place it may be assumed that their chance of working the
combination is less than that of persons who have listened
to the program and heard the clues. At least that is the
inference which the sign on the safe would leave with
the reader. In the second place the fact that some persons

are permitted to participate who have not contributed to
the consideration flowing to the promoter does not change
the character of the scheme as a lottery. State ex rel. Cowie
V. La Crosse Theaters Co., (1939) 232 Wis. 153, 158-9.

You are therefore advised that the scheme in question
is an illegal lottery in violation of sec. 348.01, Stats.
WAP
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Marketing and Trade Practices—Trading Stdnvp Law—
Scheme whereby merchandise is sold accompanied by labels
redeemable otherwise than in cash and not attached by
original manufacturer is in violation of the trading stamp
law, sec. 100.15, Stats.

December 30, 1949.
William J. McCaxjley,

District Attorney,
Milwaukee, Wisconsin.

Attention: Joseph E. Tierney,
Deputy District Attoi-ney.

You call my attention to a sales promotion plan and ask
whether or not it is in violation of the Wisconsin statutes.

A national label distributing company proposes to mer
chants that they sell at retail canned goods and other items
under the label of the distributing company. I understand
that the products to be sold are not manufactured by the
label distributing company. Patrons accumulating 25 labels
stripped from units bought from the participating stores
would be entitled to receive an ironing board upon the pay
ment of an additional sum of $4.50. It is stated that the
ironing board is worth $7.90. The labels and money are
to be sent directly to the national headquarters of the label
distributing company and the board sent prepaid from
there.

I call your attention to sec. 100.15 of the statutes. This
section in substance prohibits the use of trading stamps,
tokens, tickets, bonds, or other similar devices which entitle

the purchaser receiving the same to procure any goods,
wares, merchandise privilege, or thing of value in exchange
for such trading stamp or similar device, except when it
bears upon its face a stated cash value and is redeemable
only in cash in the amount stated thereon, in amounts aggi*e-
gating 25 cents or over of redemption value, and only by
the person, firm or corporation issuing the same. None of
the exceptions set forth in this section apply to the plan
proposed.

In my opinion, operation of the plan would violate sec.
100.15.

REB
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Insane—Maintenance — Statutes — Effective Date — Oh.
576, Laws 1949, construed. The increased rate of reimburse-
ment for patients maintained in a county hospital provided
for in this chapter commences the day after the act's pub
lication, August 3, 1949.

December 30, 1949.
State Department op Public Welfare.

Attention: Elaine M. Linke,
Collection and Deportation Counsel.

You state in your letter that ch. 576, Laws 1949, which
was published on August 2, 1949, provided for an increase
in the rate of reimbursement for chi-onic cases kept in the

Milwaukee county hospital from $2.50 to $4 per week. You
ask whether this rate shall apply to the full 6-months

period of July 1 to December 31, 1949, the date on which
the bills are computed, or whether it shall be from August
3, 1949, the day after publication.

The pertinent parts of ch. 576 read as follows:

"51.24 (2) of the statutes is amended to read:
"51.24 (2) The state shall compensate the county for

the care and maintenance at the hospital of persons men
tioned in subsection (1) who are maintained at public
expense, at the rate of $5 per week for each acute case
and * * * $Jf per week for each chronic case. Such compen
sation shall be paid on June 30 and December 31 of each
year. When a patient is temporarily transferred from the
hospital for mental diseases to the county hospital for phys
ical or acute mental illness or surgical or medical care or
* * * all of them, such state compensation shall be paid for
the period of such transfer."

The dates of June 30 and December 31 mentioned herein

denote a bookkeeping period and have no relation to the
date when the law goes into effect. There appears to be no

express provision as to when this act does take effect. Con
sequently, this question is governed by sec. 370.05, Stats.,

which reads as follows:

"Every law or act which does not expressly prescribe
the time when it takes effect shall take effect on the day
after its publication."
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For a comparable situation, see the opinion of the attor
ney general to the director of the Wisconsin general hos
pital in XXXII Op. Atty, Gen. 376. As in the statute there
considered, ch. 576 contains nothing to indicate that it
was intended to apply retroactively. See also O'Connor v.
City of Fond du Lac, 109 Wis. 253, 261, XXVI Op. Atty.
Gen. 119 and XXXIV Op. Atty. Gen. 152.
In applying this rule, it is my opinion that in computing

the semiannual statement you should properly use the $2.50

rate from July 1 to August 2 and the $4 rate from August
3 to December 31.

GFS

Public Assistance—Old-Age Assistance—Supplementary
Health Services—Sec. 49.40, Stats., construed. Supplemen

tary medical care given by a county to an old-age recipient
is part of the old-age assistance and not general relief. It
cannot be charged back to the county of legal settlement.
A county of legal settlement cannot grant supplementary
medical assistance to an old-age assistance recipient resid
ing in and receiving his assistance from another county.

December 30, 1949.

State Department of Public Welfare.

Attention: A. W. Bayley, Acting Director.

You state that an aged person having legal settlement
in Price county and residence in Ashland county is receiv
ing the maximum grant of old-age assistance from the lat
ter county, but is still in need of supplementary medical
assistance. You raise the question as to whether such sup
plementary medical assistance, when granted, must be
construed as assistance granted under sec. 49.40, Stats.,
or can be given as general relief (sec. 49.02). In the former
case, the county of residence is responsible and receives
state reimbursement in part; in the latter case, the liability
is on the county of legal settlement.

Sec. 49.40 (1), as enacted in 1947, reads as follows:
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"The county agency administering aid to the blind, aid
to dependent children, and old-age assistance may supple
mentary to such aids authorize and pay for medical, surgi
cal, dental, hospital and nursing home care and optomet-
rical services for recipients of such aids when necessary.
The provisions of section 49.11 shall not apply to this sec
tion." [Sec. 49.11 refers to collection from place of legal
settlement. Formerly such supplementary assistance was
given as relief and was chargeable to the county of legal
settlement.]

This act replaced and repealed sec. 49.03 (1) (c) which
provided, among other things, for the payment of supple
mentary medical aid to old-age assistance recipients, as
general relief.

In interpreting this section it is necessary to consider
its relation to sees. 49.21 (1), 49.22 and especially to 49.20,
which reads as follows:

"For the more humane care of aged, dependent persons
a state system of old-age assistance is hereby established.
Such system of old-age assistance shall be administered in
each county by the county judge, under the supervision )f
the state department of public welfare. The cost of old-b.ge
assistance shall in the first instance be borne by the county,
but the county shall be entitled to state and federal aid as
provided in section 49.38."

Sec. 49.21 (1) grants certain persons the right to receive
old-age assistance and sec. 49.22 sets the criteria for
eligibility.

It is apparent that by these enactments the legislature
intended to set up a state-wide system of old-age assistance
which would give to the aged needy a more satisfying and
more secure type of assistance than they would receive
under the general relief statutes. It intended to bring the
aged needy out from under the general relief statutes and
to put them in a special category. Both the wording of sec,
49.40 and the comment of the interim committee of the
legislature, ("New 49.40 replaces 49.03 (1) (c) which is
repealed by this bill. It permits counties to make direct
payments for health services for resident recipients with
out charge-back to place of settlement.") are consistent
with this position and inconsistent with the position that
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such supplementary medical care can still be given as gen
eral relief. Earlier opinions of this office to the effect that

such aid can be given as general relief were rendered before
sec. 49.40 was enacted. See XXVI Op. Atty. Gen. 306 and
XXXI Op. Atty. Gen. 400. It follows, therefore, that the
cost of such supplementary medical care cannot be charged
back to the county of legal settlement by the county of
residence.

Your letter further states that Price county would prefer
to supply this assistance direct under sec. 49.40 and thereby
qualify for 35 per cent state reimbursement. No doubt this

is on the assumption that its alternative is to pay 100 per
cent of the cost as a relief charge-back. In view of my opin
ion on the impropriety of treating this as relief, it is not
necessary to discuss this matter in detail. However, it should
be apparent that this person's assistance is not a liability
of Price county. Sec. 49.27 provides that application for
old-age assistance shall be made in the county in which he
resides. The recipient resides in Ashland county and made
her application there. Upon the basis of the facts you have
stated, she cannot receive assistance from two counties at
once. It is my opinion that Price county is not authorized
to grant supplementary medical assistance to an old-age
assistance recipient who resides in and is receiving assist
ance from Ashland county.

GFS
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86.106 229
90.03 358,360
92.01 et seq. 230,231
92.05 231
92.06 231
92.08 231

(2) 231
(5) 231
(9) 231

98.22 656
100.15 172

660
(1) 172

596-599
(3) 599

100.18 332
(1) 330-333

100.30 172
(2) 173

101.01 et seq. 31-34
101.01 32

98
(12) 31,32

101.06 31,32
98

101.09 31
101.10 (3) 31

(4) 31
(5) 31

102.42 (1) 222
103.50 481,482

(1) 481-485
(3) 481
(6) 481,482
(7) 482
(8) 482

110.01 454
(1) 454

110.07 (1) 430
111.04 20
111.06 (1) 20
114.01 et seq. 105,106

STATS. (1898 and since) Page
Sec. 114.11 (1) 106

114.135 (2) 116
114.14 (3) 105,106
114.33 (1) 237
114.34 237

(1) 237
115.04 531
125.04 342
125.05 342
132.01 263,264

(3) 268
(4) 263
(6) 264
(9) 263,264

132.04 263,264
132.11 263,264
133.01 313,314

(1) 314
134.01 et seq. 366
136.05 69

(1) 68-70
136.07 (1) 68

(2) 68-69
139.03 194
139.28 (2) 333-336
139.50 (1) 426,427
140.05 (2) 70,71
143.07 (13) 222
143.13 222
143.14 (4) 222
144.01 et seq. 129,130

372
144.01 to 144.12 128
144.01 130
144.51 to 144.57 128
144.52 (1) 131
144.53 127,131

(1) 127
(4) 372
(5) 130

872,373
144.56 368-373

(1) 369,373
(2) 369,373
(3) 369

144.565 129
368-373

144.57 369
147.185 374-377
147.19 (2) 222
147.20 325,329
149.01 et seq. 342
149.01 341
149.04 341,342
149.045 341,343
149.05 341,342
149.06 342
152.02 (1) 330-333
153.01 et seq. 520
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STATS. (1898 and since) Page
See. 153.01 520,521

153.02 521
(1) 521
(2) 521

153.04 342
153.05 (1) 342
153.10 521,525
154.01 et seg. 328,329
154.01 (1) 325-326

(2) 328
154.02 328
154.03 328
154.04 328
154.05 325-329
157.11 (7) 248-250
159.01 et seq. 374-377
159.01 (1) 376

464

(3) 375
159.02 (2) 461-463

(3) 461,462
159.03 (1) 374-376

(3) 374,376
159.09 (3) 375,376
160.01 et seq. 345,347
160.01 (2) 345-348

(4) 312
160.02 (1) 345-348
160.05 312
160.06 312
160.08 312
161.02 194
169.09 82,87
174.10 307,309

(1) 309
(2) 309

174.13 305
(1) 305
(2) 305-306
(3) 306
(4) : 306

176.01 et seg. 350,351
176.01 (2) 351
176.05 (2) 542

(5) 542
(9m) 10,11
(14) 10,11

176.06 349,350
176.21 385
176.22 385
176.23 385
176.24 385
176.32 11

226, 228
535

541, 542
(1) 535

176.34 349,350
176.90 377-379

493

STATS. (1898 and since) Page
Sec. 178.03 272

180.01 et seq. 197
313

180.01 313
189.01 et seq. 629
189.01 (2^ 445,453

(3) 453
189.02 (1) 628-631

(5) 629,631
(7) 630

192.25 (4a) 551
194.01 et seq. 637,638
194.01 485

194.16 361
194.41 635-638
194.47 360

(5) 360-364
195.01 300-303

(1) 302
197.01 (2) - 141
201.01 et seq. 45
201.01 46

(1) 44
201.04 (3a) 45
201.05 (2m> 476
206.02 (11) 316,317
208.01 et seq. 44-53
208.01 46,47

(2) 46
208.07 44,46
208.13 44-53
208.14 (1) 45
208.15 53
208.25 53
212.01 et seq. 197
215.04 (6) 343

(7) 343
215.13 28-31
215.14 343
215.15 15

343
(3) 14-16

215.20 29
(1) 28-31

218.05 288,290
(1) 290
(2) 289
(8) 288-292
(10) 288,292

224.07 319-321

226.01 317

226.02 317,318
(2) 316-318
(10) 317

227.01 et seq. 129
368-373

227.15 370
227.16 (1) 370-373
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STATS. (1898 and since) Page STATS. (1898 and since) Page
Sec. 234.26 407 Sec. 348.07 _ _ 470 471

(3) 410,411 493
(10) 407,409 (1) 378

297 (2) 378, 379236.055 559,560 348.085 510
241.09 466 348.09 340

377, 378
470,471255.30 569 493

255.31 571 348.28 141.142
256.17 164,165 348.60 66.67
260.23 (5) 180 (1) 61-65
272.05 4 (5) 67
272.07 4 351.30 192
272.08 5 355.14 117
272.17 4 357.11 181,182
286.36 531 (3) 182
289.01 (2) 567 (4) 182
302.03 183 357.13 181
306.05 537 358.01 et sea. 219
306.06 537 358.01 217,219
318.01 (3) 249 537

(4) 250 359.07 544, 545
322.09 (1) 180 359.15 538,539
325.08 569 360.01 et sea. 537
329.01 et seq. 296 360.01 (5) 117
329.01 296 503
329.07 295 360.04 117

(4) 295-297 360.23 217,218
331.23 (2) 389 361.01 et seq. 503
343.17 544 361.16 183
343.401 544 370.01 (1) 188
343.422 566, 567 255
343.44 '—566, 567 326
343.47 217 492

307 657
343.681 17-20 (12) 260
346.63 24 473,474
348.01 152,154 (38) 296

157,158 (49) 161
223 165

303-305 370.015 466,467
507-509 370.05 661
509, 510 461i 100,101
511-513 702(1 100

642 1317W-5 242
644 1319 242

654,655 1325d 242
657,659 1518 158-161

348.06 304 1523 158-161
348.07 340 1747rt-l 264

377 1797-1 301



INDEX

ADMINISTRATIVE PROCEDURE Page

Review of order—Under 144.56 and 144.565 there is no time
limit for seeking review of special order by board of
health and committee on water pollution. Such review
must be sought before applying for judicial review under
ch. 227. Oh. 603, Laws 1949, places 60-day limit on peti
tion for review under 144.56 of special order issued
under 144.565 368

ADOPTION

Termination of parental rights—Appearance of minor mother
and guardian ad litem at separate hearings would not
invalidate judgment terminating her parental rights in
her illegitimate child 179

AERONAUTICS

Sea planes—Failure of town board to hold public hearing
prior to adoption of ordinance under 30.061 (1) deemed
jurisdictional and ordinance held to be void 519

AIRPORTS

Exclusive contracts—Public airport owner, unless expressly
authorized by legislature, may not grant exclusive con
tracts for sale of gasoline, aircraft parts, and repair
of aircraft 105

State aid—Bill No. 416, A., is probably invalid to the extent
that it authorizes appropriation to private airports of
motor fuel tax money for expenses of improving or
developing landing areas and aerial approaches 233

Alcohol studies bureau. See Public Welfare Department.

APPROPRIATIONS AND EXPENDITURES

Airports—Bill No. 416, A., is probably invalid to the extent
that it authorizes appropriation to private airports of
motor fuel tax money for expenses of improving or
developing landing areas and aerial approaches 233

Dairy products, promotion of—Bill 567, A., proposing exac
tion of 1 cent per pound of butterfat upon producers,
the proceeds to be used for promoting dairy products
through expenditure by American Dairy Association of
Wisconsin and the national American Dairy Association,
would be unconstitutional 202

Discontinued depai'tment—Under 14.59 and 16.275 and Rule
XV of personnel board, employes of department which
ceased to exist by statute on April 1, 1949 may be com
pensated for unused vacation accimed on that date 364

Emergency board—School buildings are not works of internal
•ynp'-nvement within the meaning of art. VIII, sec. 10,
Wis. Const., so as to preclude emergency board from
granting aid to school districts for construction purposes
under 20.74 (6) 546
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APPEOPRIATIONS AND EXPENDITURES—(Continued) Page
Engineer, state chief—Legislative intent being ascertain-

able, ch. 332, Laws 1947, amending 20.12 (12), super
sedes sec. 8, ch. 359, Laws 1947 260

Health, state board of—No part of the $350,000 allotted by
20.431 (1) (d) for construction and equipment of patient
buildings at state sanatorium at Wales is available under
20.431 (4) for use for any other purpose in 20.431 (1)
until one or more patient buildings have been constructed
out of such allotment or the amount needed to do so
has been established, so that there is an excess in such
allotment of the amount needed to effect the purpose
for which it was allotted 5f)

Highway commission—Appropriation made by 20.49 (5a)
is not available for use on roads at Stout Institute 611

Highway commission—Appropriation made by 20.49 (6) is
not available for use on state ffsh hatchery roads 526

Hospital construction fund—Warrant presented to state
treasurer for payment out of hospital construction fund
must bear signatures of state health officer and director
of budget and accounts 200

Normal school regents—Athletic receipts and fees collected
from students are state moneys and must be deposited
in the state treasury. Funds of student organizations,
though audited and supervised by teachers college, should
not be intermingled with state funds and need not be
deposited in the state treasury 516

Nox*mal school regents—Revolving fund receipts under 20.38
(14) are required to be deposited in state general fund.
Moneys received by board, its officers or employes on
behalf of state are to be so deposited. Any irregularities
with respect thereto should be included in state auditor's
report under 15.22 (2) 134

Public welfare department; youth service commission—Under
54.23 and 54.30 items for reception or detention centers,
forestry camp, facilities for vocational training and
establishment and operation by the state of boarding
homes may be included in department's budget request
and in governor's budget bill. Provision for foster homes
and care m private boarding homes is made in cb. 48,
not in ch. 54 1

State treasui-er—Appropriations supplementary to 20.05 (6)
made by 20.07 (16) (a), 20.74 (1) and ch. 16, Laws
1947, are to be included in the sums which must be "set
aside" before the liquor tax is distributed to municipal
ities pursuant to 20.07 (5) and 139.28 (2) 333

Taxation, department of—Appropriations supplementary to
20.09 (4) are to be included in the sums set aside before
normal income tax is distributed to municipalities pur
suant to 71.14 (2). Statute of limitations not effective
against the state where this has not been done, and
director of budget and accounts is directed by statute to
recover state moneys paid out without authority of law 398

University—Insofar as campus organizations derive money
from operations carried on by their members and not out
of operations carried on by the university, their funds
are not received for or in behalf of the state. Auditing
of their funds by university representative and use of
university facilities as a place to cai-ry on their activ
ities do not of themselves render such funds state funds 11
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APPROPRIATIONS AND EXPENDITURES—(Continued) Page
University—Regents have power to make contract with

private concessionaire for sale of programs and refresh
ments at football games on percentage basis. Moneys
obtained by regents from such contract are state funds,
but profits made by concessionaii'e are not subject to
state control where no attempt is made to control or
regulate the concessionaire in the handling of its own
funds :——,

University—Under method of operation described in depart
ment of state audit, proceeds of program sales, program
advertising and concessions at intercollegiate athletic
contests are subject to the requirements of 20.41 (5) (c)
and must be paid within one week after receipt into the
general fund 418

University—Under 36.10 and 20.41 (15), gifts, grants,
devises or bequests of money to the regents for student
loans are to be deposited in the state treasury in absence
of expression by the donor of a contrary intention 631

Wisconsin retirement fund—"Self-supporting or revolving
activities of the general fund" as used in 20.90 (2) (a)
could include grants-in-aid from the federal social secur
ity agency. Municipality contributions for employes
whose salaries are paid from such grants-in-aid should
not be charged to such grants until federal approval has
been obtained and a plan agreed upon by the federal
government and the state 500

AUTOMOBILES AND MOTOR VEHICLES
See also Motor Carriers.

Accident reports—Reports made in compliance with 85.141
(6) are for the confidential use of the motor vehicle
department under 85.141 (10) and state highway com
mission may not be permitted to inspect such reports
for any purpose 138

Dealer's plates—Under 85.02 (6) dealer's plates may be
used on vehicle operated by member of dealer's family
on private business if vehicle is owned by dealer and is
offered for sale 323

Driver's license—Under 85.08 (14), officers mentioned therein
have implied authority to stop vehicles to inspect driver's
license. This does not constitute unreasonable search in
violation of art. I, sec. 11, Wis. Const., nor compel the
driver to be a witness against himself. If the driver is
unlicensed the officer may arrest him on that charge. If
he claims to be licensed but does not produce the license
he should be arrested for violating 85.08 (14) 429

Drunken driving—Private driveway and parking space
around tavern premises are not part of a "highway" as
defined in 85.10 (21) (a), and operation of motor vehicle
thereon while under influence of intoxicating liquor is
not violation of 85.13. County traffic ordinance applies
only to highways maintained by state and county, or
either, under 59.07 (11) : 134

Financial responsibility—Under 85.09 (10) (b) due issu
ance and proper service of execution on state treas
urer is detenninable by 272.05, 272.07 and 272.17. Serv
ice by judgment creditors' attorney is a nullity. Sheriff
and not state treasurer is responsible for application of
funds to the satisfaction of two or more executions in
favor of different creditors 4
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AUTOMOBILES AND MOTOR VEHICLES—(Continued) Page
License plates—Commissioner of motor vehicle department

has discretionary power to issue to disabled veterans
automobile license plates distinguishable from those
issued to the general public I43

Parking meters—County does not have authority to remove
meters installed by city on streets surrounding county
court house

Penalties for law violations—Penalties for subsequent con
viction imposed by 85.91 (2a) apply only where offense
takes place after prior conviction 259

Penalties for law violations—"Person" as used in 85.91 (2a)
includes a body corporate 259

Penalties for law violations—Cases of second offenders pros
ecuted under 85.91 (2a) will not be within trial juris
diction of justice of the peace until July 1, 1950 when
amendment of 360.01 (5) becomes effective. In the mean
time commencement of prosecution is governed by ch.
361 * gQg

Siren as alarm signal—Sec. 85.67 (2) prohibits use of siren
as alarm signal in automotive protective device _ 419

Speed limits—Under 85.40 (1) (g) maximum speed of 55
miles per hour at nighttime is effective beginning one
hour after sunset and ending one hour before sunrise
Sec. 370.015 controls 46g

Weight limitations—Exceptions created by 85.47 (3) and
(4) and 85.48 (3) and (4) do not destroy or modify
single axle weight limitations imposed by 85.47 (1) and
85.48 (1). Increased gross weight limitations afforded
by said subsections not applicable to vehicles registered
for first time after July 5, 1949. "Semitrailer" as used
in said sections means combination of truck-tractor and
the trailer gig

BANKS AND BANKING

Checks, clearance at par—Bank is prohibited by 224.07 from
imposing a charge for issuing draft to forwarding bank
m payment of checks drawn on it sent by the forward
ing bank, or for issuing draft in settlement of differ
ences where checks are cleared direct between banks or
through a clearing house. Sec. 224.07 does not prohibit
drawee bank from imposing charge for issuing draft to
payee who has sent check to the bank by mail for pay
ment if payee gave no instructions as to the making
of such charge or if he agreed to pay such charge ____ 319

Blind. See Public Assistance.
Budget. See Municipalities.
Building and loan associations. See Savings and Loan Associa

tions.

CEMETERIES

Perpetual care—Sum reasonably necessary for perpetual
care of grave is part of funeral expenses as that term
IS used in 49.26 (5) where the cemetery lot is acquired
after enactment of 157.11 (7) (b) and (c), or if acquired
prior thereto where the deed to such lot provides for
such care £48
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CENTRAL STATE HOSPITAL Page
Liability for damages—Not liable in tort for damages to

private cars parked on institution grounds resulting
from fire, theft or negligence of escaped inmates 190

Child protection. See Minors.

CHIROPODY

Revocation of certificate—Chiropody examiners do not have
'  authority to revoke certificates to practice chiropody.

This must be done by state board of medical examiners
or by circuit court 325

Unprofessional conduct—Chiropodist advertising his office as
"foot clinic" is guilty of unprofessional conduct under
154.05. Whether use of the words "free examination"
violates 154.05 depends on whether procedure in han
dling patients is such as to make the words misleading
or deceptive 325

CIRCUIT JUDGE
Nominations—Candidates for circuit judge of Milwaukee

county must file nomination papers in office of secretary
of state. Filing dates are those applicable to all offices,
candidates for which are required to file in office of sec
retary of state. Secretary of election commission for
Milwaukee county has duty to conduct drawing by lot
to determine sequence of names of candidates on ballot.
Nomination papers should be circulated for April elec
tion and not for March primary 648

CITIES

Prisoners; maintenance—County not liable to city for main
tenance of prisoners arrested by city police and con
fined in city jail 642

Sti-eets and highways—Cost of curbs, gutters and storm
sewers is included under 83.05 (2) but not the cost of
sidewalks —

Streets and highways—Sees. 83.05, 62.15 and 59.08 (35) are
applicable whei-e county is to do the work of resurfacing
city street to a width of more than 18 feet where such
street is a portion of the county trunk system 175

Streets and highways—Under 83.025 (2) county's obligation
to construct and maintain street on county trunk system
extends only to usual width of such highway outside the
city

Streets and highways—Under 83.05 (1) determination to
widen city street on county trunk system to more than
18 feet is to be made exclusively by the city. Approval
by county highway committee is limited to type of
improvement, width and construction features, and may
not bo withheld arbitrarily 477

Treasurer—"Deposit" as used in 62.09 (9) (e) means deposit
withdrawable on demand and said subsection does not
authorize treasurer to exchange city funds for certif
icates of deposit payable at fixed future time. Such
exchange is an investment of city funds and, not being
within enumeration in 66.04 (7), is not a permitted
investment 92

Zoning ordinance—Council of a city which has a valid zoning
ordinance has no statutory authority to repeal and recre
ate such ordinance without following procedure for
amendment prescribed by 62.23 (7) (d) 12
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CIVIL SERVICE Page
County—Discussion as to whether county civil service ordi

nance, providing for filling of certain positions on non-
competitive basis where the position to be filled requires
peculiar and exceptional qualifications of a scientific,
professional or educational character, may apply to posi
tion of deputy county treasurer 27

County—Sec. 59.074 authorizes inclusion of position of
deputy county treasurer within a county civil service
system, and when such system is in effect supersedes to
that extent power of county treasurer to appoint a
deputy under 59.19 (1). Attempted appointment of
deputy county treasurer contrary to the county civil
service ordinance is invalid 21

Salary increase—It is not mandatory under 16.105 (2) (d)
that employe receive a merit increase at the end of his
probationary period 427

Vacations—Under 14.59 and 16.275 and Rule XV of person
nel board, employes of department which ceased to exist
by statute on April 1, 1949 may be compensated for
unused vacation accx'ued on that date 364

COMMUNITY CURRENCY EXCHANGE

License—Corporation proposing to sell through agents money
orders and post card checks must be licensed as commu
nity currency exchange as provided in 218.05. Separate
license is required for each agent appointed. The com
munity currency exchange business operated by the
agent cannot be conducted as a department of another
business 288

CONDEMNATION

County highway garage—Condemnation proceedings to
acquire land for county highway garage, machine shop,
and gas and oil storage tenks should be instituted by
county under ch. 32 rather than by county highway
committee under 83.07 25

CONSERVATION COMMISSION

Forest fires—Municipalities are liable to commission for costs
of fire suppression 472

Powers—Does not have present statutory power to order
controlled deer hunting on state owned forest lands 148

Powers in protection of lakes and fisheries—Dumping ashes
and clinkers on bed of navigable lake and interfering
with the fisheries therein is in violation of the state's
property rights. Commission has power and duty to take
action to protect lakes and fisheries. If such clinkers are
deleterious to fish life then such dumping is a violation
of 29.29 (3) 404

Water pollution—Sec. 29.29 (3) making it a criminal offense
to deposit deleterious substances in public waters, and
29.05 (1) relating to its enforcement, are not super
seded by or inconsistent with 144.53 relating to author
ity of the committee on water pollution 127

CONSTITUTION

Amendment—Suggestion for statement required by 6.10 (1)
in notice submitting proposed amendment at April
election 72, 78
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CONSTITUTIONAL LAW Page
Airports, aid to—Bill No. 416, A., is probably invalid to the

extent that it authorizes appropriation to private air
ports of motor fuel tax money for expenses of improv
ing or developing landing areas and aerial approaches _ 233

Contracts, impairment of—Bill 334, A., requiring police
officers and humane societies having custody of un
claimed and unredeemed dogs to turn them over for
laboratory experimentation is a valid enactment though
it may possibly be construed as not applying to dogs
held by humane societies under existing contracts with
a county 305

Dairy products, promotion of—Bill 567, A., proposing exac
tion of 1 cent per pound of butterfat upon pi-oducers,
the proceeds to be used for promoting dairy products
through expenditux-e by American Dairy Association of
Wisconsin and the national Ameincan Dairy Associa
tion, would be unconstitutional 202

Freedom of speech—Picketing for unlawful objective might
constitute violation under 343.681 but picketing for
proper pui-pose would not constitute such a violation — 17

Health examinations, compulsory—Under 37.11 board of
regents of normal schools may make provision for com
pulsory physical examinations of all students, irrespec
tive of religious beliefs of such students 220

Internal impi*ovements—School buildings are not works of
internal improvement within the meaning of art. VIII,
sec. 10 546

Pensions—Ch. 625, Laws 1949, may validity be applied as
effective January 1, 1948 548

Public building corporation—Discussion of constitutionality
of bill pi'oposing to finance construction of buildings to
house state agencies by loan of state trust funds under
control of annuity and investment board to the Wis
consin state public building corporation 433

Public officers—Art. IV, sec. 26, prohibiting increase or de-
ci-easc in compensation of public officer during his tei*m
of office applies to incumbents of state public offices
whether created by constitution or statutes and whether
noi-mally filled by election or appointment 445

Public officers—Discussion of whether or not cei'tain heads
of deiiavtments may re'^eive salary increases in view of
the prohibition in art. IV, sec. 26 445

Schools, religious insti-uction during released time—Discus
sion of validity of plans whereby pupils are released or
dismissed fi'om school for religious insti'uction 281

Searches and seizures—Under 85.08 (14) officei-s mentioned
therein have implied authority to stop vehicle to inspect
didver's license. This does not constitute uni*easonable
search in violation of art. I, sec. 11, nor compel the
didver to be a witness against himself 429

Self-incrimination—Pei'sons may be forced to submit to pho
tographing and fingerprinting after an ari-est, prior to
or after conviction. Sec. 359.15 imposes no limitation 538

Soil conservation and emei-gency road work on private prop
erty—Bill No. 593, A., which would authorize munic
ipalities to contract to do soil conservation work on
privately o^vned lands and emergency work on private
roads is of doubtful validity as to the private roads
provision 228
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CONSTITUTIONAL LAW—(Continued) Page
Taxation—Ad valorem taxation of baled pulp and pulpwood

logs imported and stored in the original package or
imported form by Wisconsin paper manufacturing com
pany for future use violates art. I, sec. 10, U. S. Const.,
against state taxation of imports, in absence of facts
showing they are kept on hand to meet current opera
tional needs or have been otherwise integrated into
manufacturing process 563

Taxation—Bill 398, A., proposing to change distribution of
intoxicating liquor occupational tax to only those munic
ipalities not voting dry hereafter, would result in the
use of state funds that is not a proper state purpose 265

Taxation—Bill 712, A., proposing to exempt from general
taxation the amount of state and federal excise taxes
paid on intoxicating liquor would be invalid as violating
the rule of uniformity because founded upon an arbi
trary classification 276

University—Proposed bill authorizing regents of university
to hold membership with other midwestern universities
in nonprofit corporation set up for purpose of storing
infrequently used library and research material at some
central midwest location and for mutual use of such
materials by member institutions and for coordinating
purchase and cataloging of same would not conflict with
art. X, sec. 6 89

CORPOKATIONS

Combination in restraint of trade—Under 180.01 secretary
of state may refuse to file proposed articles of incorpo
ration where it appears that the purpose or effect of
the operation of the association is unlawful. Proposed
articles of a trade association composed of retailers,
wholesalers, jobbers and manufacturers of food products,
the object of which is to oppose direct sales to consum
ers by other than retail food dealers, are in violation
of 133.01 313

Insurance company—Foreign stock life insurance corpora
tion may loan money in Wisconsin secured by real estate
mortgages in this state without first obtaining the license
as provided in 206.02 (11). Before engaging in such
business, such company must comply with 226.02 (2) 316

COSMETIC ART

Beauty parlors—Ch. 159 does not prohibit sale of general
merchandise in beauty parlor, but parlor may be closed
if unsanitary condition results and board of health has
rule-making power with respect thereto in 159.03 (1) 374

Massage and steam baths—Licensed cosmetologist may not
give body massages unless licensed under 147.185. Ch.
159 does not pi'ohibit giving of steam baths or body
massages in beauty parlors 374

Schools; curriculum—Courses other than those mentioned in
159.02 (3) may not be counted toward the 1,500 hours
required for graduation 461

Schools; instructors—Under 159.02 (2) instructors must have
manager's license if board of health so prescribes, but
board may by rule pei*mit unlicensed persons to teach
unrelated subjects such as chemistry. Subjects involv
ing demonstration of skills and techniques peculiar to
cosmetic art must be limited to licensed cosmetologists _ 461
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COUNTIES Page
Actions arising out of operation of county-owned motor

vehicles—Discussion of procedure to recover damages,
defend actions and compromise claims by county which
is self-insurer 54

Actions arising out of operation of county-owned motor
vehicles—In adopting resolution to commence and main
tain or to defend such actions county board does not
exercise legislative power but takes action to protect
the rights of the county with respect to county property 54

Board; committee—Where board properly delegates power
to committee it has power to provide funds to enable it
to function 54

Board; committee meetings—Board member has no right to
attend executive sessions of committee of which he is not
a member if the committee desires to exclude him and
there is no procedural rule of the board to the contrary 580

Board; committee members—Members of board elected prior
to the time board increased per diem compensation are
entitled to compensation for serving as committee mem
bers at a per diem not to exceed that to which they are
entitled as board members. They are not entitled to com
pensation as committee members at the increased rate _ 238

Board; delegation of authority to insurance committee—Dis
cussion of extent to which county board of county which
is self-insurer may delegate to its insurance committee
authority to recover damages, defend actions, and com
promise claims arising from the operation of county-
owned motor vehicles 54

Board; election of officers—Notwithstanding amendment of
statutes to provide 2-year terms and biennial election for
town and village officers, county board chairman is to be
elected annually at organization meeting held in April
each year as provided by 59.04 (1) (b) 112

Budget—Sec. 65.90 (5) must be followed in transferring sur
plus appropriation from one item in county highway
department budget to another 556

Budget—Where an invalid tax assessment was made by a
county board for one year and steps are taken which
will make valid the expenditure for which the tax was
originally levied, county board may authorize the expend-
itui-e in its budget for the next year and a two-thirds
vote is not required 38

Civil service; deputy county treasurer—Sec. 59.074 author
izes inclusion of position of deputy county treasurer
within a county civil service system, and when such
system is in effect supersedes to that extent power of
county treasurer to appoint a deputy under 59.19 (1).
Attempted appointment of deputy county treasurer con
trary to the county civil service ordinance is invalid 21

Civil service; deputy county treasurer—'Whether county
civil service ordinance, providing for filling of certain
positions on non-competitive basis where the position to
be filled requires peculiar and exceptional qualifications
of a scientific, professional or educational character,
may apply to position of deputy county treasurer 27

Clerk—Records relating to rent control under 234.26 (10)
may not be kept except at county seat. County is not
authorized to contract with another county to keep such
records and perform duties of the county clerk in respect
to them 407
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COUNTIES—(Continued) Page
Clerk—Sec. 59.17 (3) as amended by ch. 274, Laws 1949,

makes no basic changes in administration of 65.90 (5),
but places express responsibility on county clerk to see
that its provisions are followed 568

Clerk—Under 70.27 (2) assessor's plat must be acknowl
edged by county clerk even though authorized only by
the town board and the county board has not partic
ipated in its preparation 295

Condemnation of land for highway garage—Where county
desires to acquire land for county highway garage,
machine shop, and gas and oil storage tanks and owner
refuses to sell at a reasonable price, condemnation pro
ceedings should be instituted by county under ch. 32
rather than by county highway committee under 83.07 _ 25

Conveyances—County board has general power to include
reservations of ores, minerals, oils and gas in convey
ances of county lands acquired by tax deed 639

Conveyances—County board has general power to include
restrictions on the use of premises in conveyances of
county lands acquired by tax deed 386

Deputy sheriffs—Sheriff has power to appoint his o^vn
deputies. County board has no power to discharge traffic
patrolmen or deputy sheriffs 245

Fences—County cannot be required to maintain a line fence
pursuant to 90.03 358

Highway commissioner—If power to appoint county high
way commissioner were vested in state highway com
mission by an effective request, former member of county
board would not be ineligible under 66.11 (2) even
though term for which he was elected had not expired __ 646

Highway commissioner—Request by county board to state
commission to appoint a county highway commissioner
from a specified list is not effective under 83.01 (1) and
84.01 (14) because of the limitation imposed 646

Highway committee—Membership of county highway com
mittee cannot exceed five except that to\\Ti chairman
shall be ex officio member in certain instances. The fact
that county board chairman is made ex officio member of
committees generally does not entitle him to expenses
and per diem under 84.09 (4) when accompanying high
way committee on trips to acquire right-of-way for state
highway commission 594

Highways—Cost of curbs, gutters and storm sewers is in
cluded under 83.05 (2) but not the cost of sidewalks 477

Highways—Sees. 83.05, 62.15 and 59.08 (35) are applicable
where county is to do the work of resurfacing city street
to a width of more than 18 feet where such street is a
portion of the county trunk system. Under 83.025 (2)
county's obligation to construct and maintain such street
extends only to usual width of such highway outside the
city 175

Highways—Under 83.03 (1) county may consti-uct or improve
or repair or aid in constructing or improving or repair
ing any highway in the county 175

Highways—Under 83.05 (1) determination to widen city
street on county trunk system to more than 18 feet is
to be made exclusively by the city. Approval by county
highway committee is limited to type of improvement,
width and construction features, and may not be with
held arbitrarily 477
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COUNTIES—(Continued) Page
Highways—Where county board has placed members, includ

ing highway committee, on annual salary in lieu of per
diems under 59.03 (2) (f), the reimbursement to county
for services of highway committee under 84.09 (4) is
on per diem basis not to exceed $8 per day. Such com
mittee members are entitled to expenses but not per
diems charged by county for their services in addition
to their annual salaries 166

Highways—Where easement has been acquired for right-of-
way purposes, abutting owners have title to center of
highway and may make reasonable use of the same such
as extending footings of a building under the highway 175

Juror's mileage—County board has no authority to decrease
statutory mileage allowance of jurors under 255.31,
Stats. 1949 571

National forest income—Ch. 158, Laws 1949, which changes
distribution of national forest income from county to
town basis is prospective in operation only, and will
apply only to funds received after its effective date 396

Old-age assistance—Sec. 49.10 (11) does not alter liability
of municipalities to reimburse counties on the county
relief system for old-age assistance gi'anted to persons
having legal settlement in such municipalities pursuant
to 49.37 (2) and (3) 494

Parking meters—County does not have authority to remove
meters installed by city on streets surrounding county
court house 169

Pay roll deductions—County has authority to make pay roll
deductions for and remittances of union dues (or hos
pital insurance premiums) as to any employe who
authorizes and directs his employer to do so 464

Poor farms—Authority of counties to own farms in connec
tion with poorhouses, now known as county homes, was
found prior to 1919 in sees. 1518 and 1523 and there
after in sees. 49.14 and 46.17 158

Poor farms—Under 46.19 trustees of county institutions may
appoint separate individuals as superintendent for
county poorhouse and fann and as superintendent for
coxinty insane asylum, or one individual as superintend
ent of both institutions. Power to appoint the manager
of the fann on which poorhouse is located is vested in
the superintendent under 46.19 (3), subject to approval
of the trustees 158

Poor relief—Aid under 45.10 is available to all veterans liv
ing in the county and county is not entitled to reimburse
ment under ch. 49. County may obtain reimbursement
for aid provided by 45.20 145

Prisoners; maintenance—County not liable to city for main
tenance of prisoners arrested by city police and confined
in city jail 642

Public welfare department—State department has authority
to require county departments administering child wel
fare services to make reports respecting foster homes to
which they have issued permits 35

School aid—School districts, to obtain county aid for elemen
tary schools, must levy for school purposes a tax of at
least 5 mills on their equalized valuation 591
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COUNTIES— (Continued) Page
amended by ch. 501, Laws

1949, provides for election of a complete new county
school committee of six members 576

Superintendent—Contract made April 1 for employment of
supervising teacher under 39.14 (1) (a) for ID-month
term commencing August 1 is binding on successor
county superintendent taking office in July 333

Superintendent—Discussion of provisions of 6.23 (5) requir
ing "certificate entitling him to teach in any such [pub
lic] school" and "proof of having successfully taught"
as conditions precedent to having candidate's name
placed on the ballot yg

Superintendent—If a person's name is not placed on the bal
lot because of failure to comply with 6.23 (5) but he
makes a successful sticker campaign and is in fact quali
fied for the position, he may succeed to the position of
county superintendent of schools ^32

Superintendent—Person who has taught for over 2 years in
city high school does not meet requirement of having
taught in a "graded elementary school in this state"
as provided in 39.01 (2) 95

Taxation—If invalid tax assessment was made by county
board for one year and tax has been collected, such tax
cannot be recovered by taxpayers who have paid
voluntarily ^ gg

Town bridge—Provisions of 81.38 relating to county aid for
town bridges are available only where the procedure
prescribed therein has been followed, and county may
not reimburse town where the town has disregarded the
provision.^ of this statute. Sec. 83.03 (1) does not apply
where town has not requested county funds until after
the bridge is completed 240

Traffic department—County board has no authority to create
traffic department not under jurisdiction of sheriff, and
no power to create such department at all except in con
nection with an ordinance placing the deputies under
civil service. Unless traffic division of sheriff's depart
ment IS created, power to appoint traffic patrolmen re
mains vested in county highway committee. County board
has no power to discharge traffic patrolmen 245

Traffic ordinances—Apply only to highwavs maintained by
the state and county, or either, under 59.07 (H) X84

Veterans' service officer—County veterans' service officer is
statutory executive secretary of county veterans' serv
ice commission and is not entitled to additional pay for
performing such duty gg

Zoning ordinance—Ordinance adopted pursuant to 59 97 (2)
may be amended only by county board. No report by
county park commission or rural planning board is
required. Published notice of change and hearing for
persons interested are required. Hearing may be held
by county zoning committee X86

Zoning ordinance—Town board may rescind previous
attempted approval of proposed county zoning ordinance
if such action is taken prior to adoption of the ordinance
by the county board gY2
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COURTS

See also Justice Court; Juvenile Court. Pape
Jurisdiction—Cases of second offenders prosecuted under

85.91 (2a) will not be within trial jurisdiction of jus
tice of the peace until July 1, 1950 when amendment of
360.01 (5) becomes effective. In the meantime com
mencement of prosecution is governed by ch. 361 503

Juror's mileage—County board has no authority to decrease
statutory mileage allowance of jurors under 255.31,
Stats. 1949 571

CRIMINAL LAW

Certiorari to justice court—Writ of certiorari without super-
sedeas does not operate to stay judgment in criminal
case. There is no statutory authority for filing an under
taking to stay judgment when a writ of certiorari is
taken from justice court 537

Fines; recovery on appeal and reversal of judgment—Where
defendant convicted in justice court voluntarily pays
his fine and appeals to circuit court where judgment is
reversed, he may not I'ecover the fine 217

Fish and game law violation—Game wardens may purchase
venison to obtain evidence of illegal sales under 29.48
without themselves being guilty of violating that section.
This does not constitute entrapment if warden does not
use pressure to induce a sale which would not other
wise be made 193

Gambling device—Device kno%vn as "Hollycrane" appears
to be gambling device and slot machine within the mean
ing of 348.07, 348.09 and 176.90 377

Gambling device—Game or device known as "Crib-A-Dice" -
is not a gambling device per se within the meaning of
348.07, 348.09 and 176.90 unless actually used for
gambling 492

Gambling device—Gum ball machine occasionally ejecting
trinkets instead of gum is a gambling device within the
purview of 348.07 and 348.09 470

Gambling device—Shuffleboard is game of skill and does not
violate sec. 348.07 or 348.09 340

Insane criminal—Criminal defendant found not guilty be
cause insane must be committed pursuant to 357.11 to
central state hospital or other institution designated by
public welfare department notwithstanding that he is
presently sane. Can be discharged only by the commit
ting court upon finding that he is not likely to have
such recurrence of insanity as would result in criminal
conduct 181

Justice court—Cases of second offenders prosecuted under
85.91 (2a) will not be within trial jurisdiction of justice
of the peace until July 1, 1950 when amendment of
360.01 (5) becomes effective. In the meantime com
mencement of prosecution is governed by ch. 361 503

Justice coui-t—Has jurisdiction under 360.01 (5) to try crim
inal case where each count given in the complaint is
within the statutoi*y limit even though the aggregate
exceeds that limit 117

Legal process, simulating—Under 348.60 (1) it is illegal to
use a form for collecting debts that simulates legal proc
ess and it is immaterial that the form in quesUon con
tains words to the effect that it is not a legal process 61
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CRIMINAL LAW—(Continued) Page
Lottery—Following scheme is a lottery. Merchants pur

chase advertising at local theater and receive tickets or
tokens to be distributed free to persons visiting places
of business and requesting them. Thereafter theater
presents prize of television set to person in theater audi
ence holding greatest number of such tickets or tokens 644

Lottery—"Gold Flag Day" plan is lottery in violation of
348.01 507

Lottery—Jingle contest without definite rules or standards
is a lottery within the meaning of 348.01 654

Lottery—Motion picture promotion scheme known as "Name
the Star" constitutes a lottery in violation of 348.01 511

Lottery—Promotion advertising scheme called "Skrambl"
contains element of chance and is a lottery in violation
of 348.01 509

Lottery—Promotion scheme whereby prizes are awarded in
contests for naming a water carnival is a lottery in
violation of 348.01 303

Lottery—Proposed television quiz program considered; will
probably work in a manner which will constitute a
lottery 641

Lottery—Sales promotion scheme whereby patron of store
is given a ticket, stub of which is deposited in container
from which a prize drawing is held, is a lottery in
violation of 348.01 157

Lottery—.Scheme known as "pyramid club" is a lottery in
violation of 348.01 152

Lottery—Scheme whereby clues to combination of a safe con
taining certificate redeemable for cash and merchandise
are broadcast on radio-program sponsored by merchants
who receive advertising thereby and public is invited
to attempt to open safe in two minutes and thereby win
the certificate, is a lottery in violation of 348.01 657

Lottery—Where a short motion picture advertising certain
manufactured products is shown at a theater and patrons
are asked to deposit stubs with their names and ad
dresses in a box from which a drawing is held for a
prize consisting of one set of the manufactured prod
ucts, the manufactui-er benefiting from the lists of pros
pects obtained from the stubs, this scheme is a lottery,
notwithstanding that it is not advertised outside the
theater, is not intended to increase attendance, and the
theater is paid the regular charge for showing the adver
tising picture 223

Malfeasance—Members of town board are prohibited by
348.28 from working as employes of telephdhe utility
owned by town 141

Malicious destruction of property—Person who by dynamite
destroys partially constructed building on his own land
does not violate 343.422 or 343.44 or any other criminal
statute, though lien of conti-actor who performed the con-
stniction was thereby imjiaired 566

Photographing and fingerprinting accused—Persons may be
forced to submit to photographing and fingerprinting
after an arrest, prior to or after conviction. Sec. 359.15
imposes no limitation 538

Picketing—Picketing for unlawful objective might constitute
violation under 343.681 but picketing for proper purpose
would not constitute such a violation 17
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CRIMINAL LAW—(Continued) Page
Repeaters—Penalties for subsequent conviction imposed by

85.91 (2a) apply only where offense takes place after
prior conviction : 259

Sentence—Sentence to county jail does not run concui-rently
with later sentence to state prison. Sec. 359.07 discussed 544

Tourist camps—Statxites do not provide criminal penalty for
signing false name to guest register 311

DAIRY, FOOD AND DRUGS

Promotion of dairy products—Bill 567, A., proposing exac
tion of 1 cent per pound of butterfat upon producers,
the proceeds to be used for promoting dairy products
through expenditure by American Dairy Association of
Wisconsin and the national American Dairy Association,
would be unconstitutional 202

DENTISTRY

License—Advertiser falsely offering to reline or adjust
dentures violates 100.18 (1), and if he perfonns such
services except on prescription of licensed dentist or
advises others perfoi'ming such work, he is practicing
dentistry within the meaning of 152.02 (1) and must be
licensed as a dentist 330

Dependent children. See Public Assistance.

DOGS

Use for scientific experiments—Bill 334, A., requiring police
officers and humane societies having custody of un
claimed and unredeemed dogs to turn them over for labo
ratory experimentation is a valid enactment though it
may possibly be consti-ued as not applying to dogs held
by humane societies under existing contracts with a
county 305

ELECTIONS

County superintendent of schools—Discussion of provisions
of 6.23 (5) requiring "certificate entitling him to teach
in any such [public] school" and "proof of having suc
cessfully taught," as conditions precedent to having can
didate's name placed on the ballot 99

County superintendent of schools—If a person's name is not
placed on the ballot because of failure to comply with
6.23 (5) but he makes a successful sticker campaign
and is in fact qualified for the position, he may succeed
to the position of county superintendent of schools 132

Judicial—Candidates for circuit judge of Milwaukee county
must file nomination papers in office of secretary of
state. Filing dates arc those applicable to all offices, can
didates for which are required to file in office of secre
tary of state. Secretary of election commission for Mil
waukee county has duty to conduct drawing by lot to
determine sequence of names of candidates on ballot.
Nomination papers should be circulated for April elec
tion and not for March primary 648
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ELECTIONS—(Continued) Page
Legal holidays—Election held as provided by 8.06 is not

"municipal election" as provided in 256.17 and is not
legal holiday in the city of Milwaukee or elsewhere in
the state 164

Liquor, sale of—Statutes require closing on any election day
of every establishment holding license to sell intoxicat
ing liquor or fermented malt beverages, except estab
lishments in Milwaukee county which are licensed to sell
only beer containing less than 5 per cent of alcohol by
weight 349

Notice—Suggestion for statement required by 6.10 (1) in
notice submitting })roposed amendment to constitution
at April election 72, 78

Party nominations—Sec. 5.05 (6) (d) construed as entitling
Socialist party to ballot privileges on a state-wide basis
for the 1950 party elections 513

EMERGENCY BOARD

Appropriations and expenditures—School buildings are not
works of internal improvement within the meaning of
art. VIII, sec. 10, Wis. Const., so as to preclude emer
gency board from granting aid to school districts for
construction purposes under 20.74 (6) 546

ENGINEER, STATE CHIEF
Appi'opriations—Legislative intent being ascertainable, ch.

332, Laws 1947, amending 20.12 (12), supersedes sec. 8,
ch. 359, Laws 1947 260

EXECUTIONS

Issuance and service—Under 85.09 (10) (b) due issuance
and proper service of execution on state treasurer is
determinable by 272.05, 272.07 and 272.17. Service by
judgment creditors' attorney is a nullity 4

Satisfaction; application of funds—Responsibility for appli
cation under 85.09 (10) (b) of funds to the satisfac
tion of two or moi-e executions in favor of different cred
itors rests with the sheriff and not with the state
iieasurer 4

FEEBLE-MINDED

Commitment of children—Commitment of mentally defective
and mentally disordered children under 18 is governed
by provisions of 51.05 and not 48.07 (1) (b). Juvenile
judge has no authority to commit such children to pri
vate institution 615

FENCES

Counties—County cannof be required to maintain a line fence
pursuant to 90.03 358

FINES

Recovery on appeal and reversal of judgment—Where
defendant convicted in justice court voluntarily pays his
fine and appeals to circuit court where judgment is
reversed, he may not recover the fine 217
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FISH AND GAME Page
Deer hunting—Conservation commission does not have pres

ent statutory power to order controlled deer hunting
on state-owned forest lands 148

Deleterious substances—If ashes and clinkers dumped on
bed of navigable lake are deleterious to fish life, such
dumping is violation of 29.29 (3) 404

Deleterious substances—Sec. 29.29 (3) making it a criminal
offense to deposit deleterious substances in public waters,
and 29.05 (1) relating to its enforcement, are not super
seded by or inconsistent with 144.53 relating to author
ity of the committee on water pollution 127

Unlawful sale to warden—Game wardens may purchase veni
son to obtain evidence of illegal sales under 29.48 with
out themselves being guilty of violating that section.
This does not constitute entrapment if warden does not
use pressure to induce a sale which would not other
wise be made 193

FORESTS

Fires—Municipalities are liable to state conservation com
mission for costs of fire suppression 472

Foster homes. See Public Welfare Department.
Fraternal benefit society. See Insurance.

Gambling. See Criminal Law.

GOVERNOR

Appointments to fill vacancies in school district offices—
Where first meeting of joint school district adjourned to
third Monday in June, 1949, without electing a director,
treasurer or clerk, the vacancies in such offices must be
filled by appointment by the governor as provided in
17.27 (4) 110

Portrait—The words "painted portrait" as used in ch. 597,
Laws 1947, mean portrait painted from life or from a
photograph wholly by manual art, and not a painting
over an enlarged photograph 188

HEALTH, STATE BOARD OF
Appropriations and expenditures—No part of the $350,000

allotted by 20.431 (1) (d) for construction and equip
ment of patient buildings at state sanatorium at Wales
is available under 20.431 (4) for use for any other pur
pose in 20.431 (1) until one or more patient buildings
have been constructed out of such allotment or the
amount needed to do so has been established, so that
there is an excess in such allotment of the amount
needed to effect the purpose for which it was allotted 59

Powers; sex education—Under 140.05 (2) board has author
ity to disseminate health information including show
ing of generally accepted films on sex hygiene 70

HIGHWAY COMMISSION

Appropriations and expenditures—Appropriation made by
20.49 (5a) is not available for use on roads at Stout
Institute 611

Appropriations and expenditures—Appropriation made by
20.49 (6) is not available for use on fish hatchery
roads 526
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HIGHWAY COMMISSION—(Continued) Page
County highway commissioner—If power to appoint county

highway commissioner were vested -in state highway
commission by an eflFective request, former member of
county board would not be ineligible under 66.11 (2)
even though term for which he was elected had not
expired 646

County highway commissioner—Request by county board to
state commission to appoint a county highway commis
sioner from a specified list is not effective under 83.01
(1) and 84.01 (14) because of the limitation imposed 646

HIGHWAYS AND BRIDGES

Abutting owners, use by—Where easement has been acquired
for right-of-way purposes, abutting owners have title to
center of highway and may make reasonable use of
the same such as extending footings of a building under
the highway 175

Acquisition of lands—The fact that county board chairman
is made ex officio member of county board committees
generally does not entitle him to expenses and per diem
under 84.09 (4) when accompanying highway committee
on trips to acquire right-of-way for state highway
commission 594

Acquisition of lands—Where county board has placed mem
bers, including highway committee, on annual salary
in lieu of per diems under 59.03 (2) (f) the reimbui-se-
ment to county for services of highway committee under
84.09 (4) is on per diem basis not to exceed $8 per day.
Such committee members are entitled to expenses but
not per diems charged by county for their services in
addition to their annual salaries 166

Condemnation of land for highway garage—Where county
desires to acquire land for county highway garage,
machine shop, and gas and oil storage tanks and owner
refuses to sell at a reasonable price, condemnation pro
ceedings should be instituted by county under ch. 32
rather than by county highway committee under 83.07 25

County aid—Under 83.03 (1) county may construct or im
prove or repair or aid in constructing or improving or
repairing any highway in the county 175

County, on city streets—Cost of curbs, gutters and storm
sewers is included under 83.05 (2) but not the cost of
sidewalks 477

County, on city streets—Sees. 83.05, 62.15 and 59.08 (35)
are applicable where county is to do the work of re
surfacing city street to a width of more than 18 feet
where such street is a portion of the county trunk sys
tem. Under 83.025 (2) county's obligation to construct
and maintain such street extends only to usual width
of such highway outside the city 175

County, on city streets—Under 83.05 (1) determination to
widen city street on county trunk system to more than
18 feet is to be made exclusively by the city. Approval
by county highway committee is limited to type of
improvement, width and construction features, and may
not be withheld arbitrarily 477

Fish hatchery roads—Appropriation made to highway com
mission by 20.49 (6) is not available for use on fish
hatchery roads 526
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HIGHWAYS AND BRIDGES—(Continued) Page
Private roads—Bill No. 593, A., which would authorize

municipalities "to contract to do soil conservation work
on privately owned lands and emergency work on pri
vate roads is of doubtful validity as to the private roads
provision 228

Snow and ice control—State highway commission policy of
limiting control measures to predetermined locations
that are usually and constantly dangerous, regardless of
alignment or gradient, is in substantial compliance with
84.07 (1) 400

State contracts—Applicability of 103.50 (1) to wages and
hours of truck drivers performing certain hauling oper
ations with respect to highway improvements discussed 481

Stout Institute roads—Appropriation made to highway com
mission by 20.49 (5a) is not available for use on roads
at Stout Institute 611

Town bridge—Provisions of 81.38 relating to county aid for
town bridges are available only where the procedure
prescribed therein has been followed, and county may
not reimburse town where the town has disregarded the
provisions of this statute. Sec. 83.03 (1) does not apply
where town has not requested county funds until after
the bridge is completed 240

INDIANS

Public assistance—Dependent persons residing on Indian res
ervation in a county administering relief are entitled
to relief from the county under 49.03 (1) (a) regardless
of whether they have legal settlement 531

INDUSTRIAL SCHOOLS

Support of inmates—Charges provided for in sec. 4, ch. 232,
Laws 1949, amending 48.18, Stats., are not retroactive 504

Infants. See Minors.

INSANE

Commitment—Under 51.04 (3) county judge may commit
to state mental hospital for observation only after re
ceipt of report of physicians. Patient irregularly com
mitted may be admitted and detained for not over 10
days under 51.05 (4). Thereafter application must be
made by superintendent as provided in that subsection
unless valid commitment is made in the meantime or the
patient discharged 487

Criminal—Criminal defendant found not guilty because
insane must be committed pursuant to 357.11 to central
state hospital or other institution designated by public
welfare department notwithstanding that he is pres
ently sane. Can be discharged only by the committing
court upon finding that he is not likely to have such
recurrence of insanity as would result in criminal
conduct 181

Hospital—Centra! state hospital not liable in tort for dam
ages to private cars parked on institution grounds re
sulting from fire, theft or negligence of escaped inmates 190
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IN SANE— (Continued) Page
Hospital—Where additions or wings for use of mental and

tubercular patients are constructed at county general
hospital, state aids are payable under 51.24 (2) and
50.07 (3) if management and control of the additional
units is vested not in the county general hospital but
with the hospital for mental diseases and the tubei'culosis
sanatorium 298

Maintenance—Increased rate of reimbursement for patients
maintained in county hospital provided for in ch. 576,
Laws 1949, commences the day after the act's publication 661

Maintenance—Per capita cost at state mental institution
must be calculated on the basis of the entire institution,
not separate buildings and facilities, pursuant to 51.08
(1) 487

Veterans—Sec. 51.07 does not apply to proceedings instituted
and held under 45.30 relating to commitments of insane
veterans to United States veterans' facilities 292

INSURANCE

Company—Foreign stock life insurance corporation may loan
money in Wisconsin secured by real estate mortgages
in this state without first obtaining the license as pro
vided in 206.02 (11). Before engaging in such business,
such company must comply with 226.02 (2) 316

Fraternal benefit society—Sec. 208.13 does not merely require
maintenance of mortuary fund at 100 per cent solvency
but prohibits use of mortuary funds for other purposes
except in instances expressly stated therein 44

Fraternal benefit society—Under ch. 208, Stats. 1947, may
not issue group life insurance policies 44

License fees—License fees on insurance companies are levied
upon the business transacted and not upon the company.
Companies transacting more than one class of business
must pay the license fee for each class 474

School busses—Sec. 40.345 requires districts contracting with
common carriers, to provide such insurance coverage
additional to that which the carrier may have under
194.41 as is necessary to meet the more stringent
requirements of 40.345, and to keep on file either a pol
icy of insurance or a memorandum of insurance 635

INTOXICATING LIQUORS
Election day, sale on—Statutes require closing on any elec

tion day of every establishment holding license to sell
intoxicating liquor or fermented malt beverages, except
establishments in Milwaukee county which are licensed
to sell only beer containing less than 5 per cent of alco
hol by weight 349

License—Single premises under 66.054 (8) may not have
"Class B" license for sale of fermented malt beverages
and also "Class A" license for sale of intoxicating
liquors. Licensed''premises discussed 540

Minors—Spectator area at baseball park or similar premises
is not a "barroom or other room" within the meaning of
66.054 (19) 225

Minors—The words "I'emain" and "remaining" as used in
176.32 (1) construed 535



696 Opinions of the Attorney General

INTOXICATING LIQUORS—(Continued) Page
Restrictions near schools and churches—Sec. 176.05 (9m)

does not prevent transfer of barroom from one part of
licensed premises to another where new location has
been part of the licensed premises prior to June 30,
1947. Transfer proceedings under 176.05 (14) unneces
sary in such cases 19

Tax; distribution—Aporopriations supplementary to 20.05
(6) made by 20.07 (16) (a), 20.74 (1) and ch. 16, Laws
1947, are to be included in the sums which must be "set
aside" before the liquor tax is distributed to municipal
ities pursuant to 20.07 (5) and 139.28 (2) 333

Tax; distribution—Bill 398, A., proposing to change distri
bution of intoxicating liquor occupational tax to only
those municipalities not voting dry hereafter, would re
sult in the use of state funds that is not a proper state
purpose -— 265

Tax; personal property exemption—Bill 712, A., proposing
to exempt from general taxation the amount of state and
federal excise taxes paid on intoxicating liquor would
be invalid as violating the rule of uniformity because
founded upon an arbitrary classification 276

JUSTICE COURT AND JUSTICE OF PEACE

Certiorari to justice court—Writ of certiorari without super-
sedeas does not operate to stay judgment in criminal
case. There is no statutory authority for filing an under
taking to stay judgment when a writ of certiorari is
taken from justice court 537

Jurisdiction—Cases of second offenders prosecuted under
85.91 (2a) will not be within trial jurisdiction of justice
of the peace until July 1, 1950 when amendment of
360.01 (5) becomes effective 503

Jurisdiction—Has jurisdiction under 360.01 (5) to try crim
inal case where each count given in the complaint is
within the statutory limit even though the aggregate
exceeds that limit 117

Record of testimony—Justice may use wire recorder to record
pi'oceedings before him on trials under 302.03 and pre
liminary examinations under 361.16 and transcribe the
testimony later, after which the wire may be reused 183

JUVENILE COURT

Feeble-minded child—Commitment of mentally defective and
mentally disordered children under 18 is governed by
provisions of 51.05 and not 48.07 (1) (b). Juvenile
judge has no authority to commit such children to pri
vate institution 615

LABOR

Highway contracts—Applicability of 103.50 (1) to wages
and hours of truck drivers performing certain hauling
operations with respect to highway improvements dis
cussed 481

Pay roll deductions—County has authority to make pay roll
deductions for and remittances of union dues (or hos
pital insurance premiums) as to any employe who
authorizes and directs his employer to do so 464
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LABOR—(Continued) Page
Picketing—Picketing for unlawful objective might consti

tute violation under 343.681 but picketing for proper
purpose would not constitute such violation 17

LANDLORD AND TENANT

Rent control—Amount to be used in computation of the 15
per cent increase permitted under 234.26 (3) (a) 1 is
the maximum rent chargeable under the 1947 or 1948
federal rent control law immediately before the entering
into of a lease pursuant to such federal laws 410

Rent control—Records relating to rent control udder 234.26
(10) may not be kept except at county seat. County is
not authorized to contract with another county to keep
such records and perform duties of the county clerk in
respect to them 407

LEGAL HOLIDAYS

Elections—Election held as provided by 8.06 is not "munic
ipal election" as provided in 256.17 and is not legal holi
day in the city of Milwaukee or elsewhere in the state 164

Legal process, simulating of. See Criminal Law.

LEGAL SETTLEMENT

Claimed settlement—Sworn statement of facts required by
49.11 (1) may be made at any time within 20 days
before notice of claimed settlement must be given as
prescribed by 49.11 (3) 254

Illegitimate child—Public support given to illegitimate child
prevents legal settlement of such child from being
changed with a change in the mother's residence under
49.10 (4) 191

Married woman—Under 49.10 (1), wife whose husband has
no legal settlement in the state cannot acquire a settle
ment in the state 626

Minors—Legal settlement of children whose divorced mother
has been granted their custody is the same as that of
the mother under 49.10 (2), and if she remarries, their
settlement becomes that of the second husband under
49.10 (1) 624

LICENSES AND PERMITS

Beer—Town has authority to grant lessee of city-owned
property within town boundaries a license for sale of
fermented malt beverages provided for by 66.054 (8)
(a) 485

Chiropodist—Chiropody examiners do not have authority to
revoke certificates to practice chiropody. This must be
done by state board of medical examiners or by circuit
court 325

Community currency exchange—Corporation proposing to
sell through agents money orders and post card checks
must be licensed as community currency exchange as
provided in 218.05. Sepai*ate license is required for each
agent appointed. The community currency exchange
business operated by the agent cannot be conducted as a
department of another business 288
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LICENSES AND PERMITS—(Continued) Page
Dentist—Advertiser falsely offering to reline or adjust

dentures violates 100.18 (1), and if he performs such
services except on prescription of licensed dentist or
advises others perfonning such work, he is practicing
dentistry within the meaning of 152.02 (1) and must
be licensed as a dentist 330

Insurance company—License fees upon insurance companies
are levied upon the business transacted and not upon
company. Companies transacting more than one class
of business must pay the license fee for each class 474

Liquor—Sec. 176.05 (9m) does not prevent transfer of bar
room from one part of licensed premises to another
where new location has been part of the licensed prem
ises prior to June 30, 1947. Ti-ansfer proceedings under
176.05 (14) unnecessary in such cases 10

Liquor—Single premises under 66.054 (8) may not have
"Class B" license for sale of fermented malt beverages
and also "Class A" license for sale of intoxicating
liquors. Licensed premises discussed 540

Real estate broker—Sec. 136.05 (1) (d), (e) requires real
estate brokers' board to consider past conduct of all
officers of corporation applying for real estate broker's
license for period of at least 2 years preceding appli
cation and board may not limit its inquiry to only those
officers designated by the corporation to act as real
estate brokers as provided in 136.07 (2) (a) 68

Restaurant—Serving and selling of hermetically sealed sand
wiches is subject to 160.01 (2) and 160.02 (1) of the
restaurant permit law 345

Lottery. See Criminal Law.

MALT BEVERAGES

Election day, sale on—Statutes require closing on any elec
tion day of every establishment holding license to sell
intoxicating liquor or fermented malt beverages, except
establishments in Milwaukee county which are licensed
to sell only beer containing less than 5 per cent of alco
hol by weight 349

License—Single premises under 66.054 (8) may not have
"Class B" license for sale of fermented malt beverages
and also "Class A" license for sale of intoxicating
liquors. Licensed premises discussed 540

License—Town has authority to grant lessee of city-owned
property within town boundaries a license for sale of
fermented malt beverages provided for by 66.054 (8)
(a) 485

MARKETING AND TRADE PRACTICES

Trading stamp law—Issuance of card redeemable for 50
cents in cash after purchase of certain quantity of milk
is not in violation of 100.15. Discount allowed should be
considered in determining whether or not violation of
100.30 exists 172

Trading stamp law—Scheme whereby merchandise is sold
accompanied by labels redeemable othei-wise than in
cash and not attached by original manufacturer is in
violation of 100.15 660
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MARKETING AND TRADE PRACTICES—(Continued) Page
Trading stamp law—Whether ch. 238, Laws 1931, exempt

ing original manufacturer of merchandise from provi
sions of 100.15 (1) is constitutional or not, vendor of
cigarettes who is not the original manufacturer thereof
is subject to pi-ohibition of 100.15 (1) 596

MILEAGE

Juror—County board has no authority to decrease statutory
mileage allowance under 255.31, Stats. 1949 571

MINORS

Intoxicating liquors—Spectator area at baseball park or
similar premises is not a "barroom or other room"
within the meaning of 66.054 (19) 225

Intoxicating liquors—The words "remain" and "remaining"
as used in 176.32 (1) construed 535

Legal settlement—Legal settlement of children whose
divorced mother has been granted their custody is the
same as that of the mother under 49.10 (2), and if she
remarries their settlement becomes that of the second
husband under 49.10 (1) 624

Legal settlement—Public support given to illegitimate child
prevents legal settlement of such child from being
changed with a change in the mother's residence, under
49.10 (4) 191

Parental rights, termination of—Appearance of minor
mother and guardian ad litem at separate hearings
would not invalidate judgment terminating her parental
rights in her illegitimate child 179

Monopolies. See Trusts and Monopolies.

MOTOR CARRIERS

See also Automobiles and Motor Vehicles.
Tax exemption—Transpoi-tation of powdered milk not ex

empt from ton-mile tax under 194.47 (5) 360

Motor vehicle department. See Automobiles and Motor Vehicles.

Motor vehicles. See Automobiles and Motor Vehicles.

MUNICIPALITIES

Beer license—Town has authority to grant lessee of city-
owned property within town boundaries a license for
sale of fermented malt beverages pi'ovided for by
66.054 (8) (a) 485

Budget—Sec. 65.90 (5_) must be followed in transferring
surplus appropriation from one item in county highway
department budget to another 556

Budget—Where an invalid tax assessment was made by a
county board for one year and steps are taken to make
valid the expenditure for which the tax was originally
levied, county board may authorize the expenditure in
its budget for the next year and a two-thirds vote is
not required 38
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MUNICIPALITIES—(Continued) Page
Exclusive contracts—Public airport owner, unless expressly

authorized by legislature, may not grant exclusive con
tracts for sale of gasoline, aircraft parts, and repair
of aircraft 105

Investments—"Deposit" as used in 62.09 (9) (e) means de
posit withdrawable on demand and said subsection does
not authorize city treasurer to exchange city funds for
certificates of deposit payable at fixed future time. Such
exchange is an investment of city funds and, not being
within enumeration in 66.04 (7), is not a permitted
investment 92

Negligence—Municipalities are liable to state conservation
commission for costs of fire suppression 472

Old-age assistance—Sec. 49.10 (11) does not alter liability
of municipalities to i-eimbui-se counties on the county
relief system for old-age assistance granted to persons
having legal settlement in such municipalities pursuant
to 49.37 (2) and (3) 494

Oi-dinances—Failure of toAvn board to hold public hearing
prior to adoption of ordinance under 30.061 (1) deemed
jurisdictional, and ordinance held to be void 519

Parking meters—County does not have authority to remove
meters installed by city on streets surrounding county
court house 169

Public records—Municipal clerks generally are required to
preserve public records and are not authorized to deposit
noncurrent records with state historical society as may
be done under 44.08 in the case of state records 22

Rescission of prior action—Town board may rescind previous
attempted appi'oval of proposed county zoning ordinance
if such action is taken prior to adoption of the ordinance
by the county board 572

Soil conservation and emergency roadwork on private prop
erty—Bill No. 593, A., which would authorize munic
ipalities to contr-act to do soil conservation work on pri
vately owned lands and emergency work on private
roads is of doubtful validity as to the private roads
provision 228

Special assessments—Certificate of special assessment filed
with register of deeds pursuant to 66.60 (15) (b) need
not be entered in tract index 115

Special assessments—Single certificate of special assessment
may cover as many separate parcels of property as are
involved 115

NATIONAL GUARD

Income tax; exemption—Drill and encampment pay which
members receive from United States is exempt under
71.01 (3) (d) 118

NAVIGABLE WATERS

Dumping of ashes and clinkers in—Dumping ashes and clink
ers on bed of navigable lake and interfering with the
fisheries therein is in violation of the state's property
rights. Consei'vation commission has power and duty to
take action to protect lakes and fisheries. If such clinkers
are deleterious to fish life then such dumping is a viola
tion of 29.29 (3) 404
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NEGLIGENCE Page
Central state hospital—Not liable in tort for damages to

private cars parked on institution grounds resulting
from fire, theft or negligence of escaped inmates 190

Municipalities—Municipalities are liable to state conserva
tion commission for costs of fire suppression 472

Vehicles operated by vocational school employes—In absence
of statute, local boards of education or local boards of
vocational and adult education are not liable for injury
or damages resulting from negligence of employes who
operate their privately owned automobiles while visiting
"trainees" as part of an on-the-job training program 96

NORMAL SCHOOLS

Appropriations and expenditures—Athletic receipts and fees
collected from students are state moneys and must be
deposited in the state treasury. Funds of student organ
izations, though audited and supervised by teachers
college, should not be intermingled with state funds and
need not be deposited in the state treasury 516

Appropriations and expenditures—Revolving fund receipts
under 20.38 (14) are required to be deposited in state
general fund. Moneys received by board, its officers or
employes on behalf of state are to be so deposited. Any
ix'regularities with respect thereto should be included
in state auditor's report under 15.22 (2) 134

Health examinations, compulsory—Under 37.11 board of
regents of normal schools may make pi-ovision for com
pulsory physical examinations of all students, irrespec
tive of religious beliefs of such students 220

NURSES

Examination fees—State boai'd of nursing may not waive
$25 fee provided by 149.04 for applicants who fail the
examination for registered nurses and apply for subse
quent examination. The same is true of the $15 exam
ination fee for trained practical nurses under 149.045 341

Old-age assistance. See Public Assistance.

OPTOMETRY

Practice defined—Sec. 153.01 defining practice of optometry
includes measurement of interpupillary distances, adjust
ment of lenses in frames to hold focal centers in perfect
alignment and at proper distance from the eyes, deter
mination of bridge sizes, size and shape of lenses, type
and height of bifocal or trifocal lenses, length of temples,
need for tinted lenses, or any other service designed or
crilculated to aid in selection or fitting of glasses and the
adaptation of lenses to aid vision 520

Parking meters. See Automobiles and Motor Vehicles.
Paupers. See Public Assistance.

PENSIONS

Wisconsin retirement fund—Ch. 625, Laws 1949, may val-
idly be applied as effective January 1, 1948 548
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PENSIONS—(Continued)

Wisconsin retirement fund—"Self-supporting or revolving
activities of the general fund" as used in 20.90 (2) (a)
could include grants-in-aid from the federal social secui*-
ity agency. Municipality contributions for employes
whose salaries are paid from such grants-in-aid should
not be charged to such grants until federal approval has
been obtained and a plan agreed upon by the federal
government and the state 500

PLATTING LANDS

Unpaid special assessments—Sec. 236.055 which provides
that a plat may not be recorded with register of deeds
if there are any "unpaid special assessments" is applic
able to future installments of special assessments even
though they are not delinquent 559

PRISONS AND PRISONERS

Maintenance—County not liable to city for maintenance of
prisoners arrested by city police and confined in city jail 642

Sentence—Sentence to county .jail does not run concurrently
•with later sentence to state prison. Sec. 359.07 discussed 544

PUBLIC ASSISTANCE

See alao Public Welfare Department.
Administration of social security aids—Legislation propos

ing to delegate administration of aids to director of insti
tutions and departments of Milwaukee county does not
by implication repeal provisions of 46.21 (2) (c) and
(f) relating to selection and discharge of such director
and place him automatically under the merit system
provisions of 49.50 (2) and (5) in the absence of lan
guage indicating such legislative intent 40

Blind—Public welfare department may not lawfully include
in a report to the legislature the names and addresses
of adult blind persons aided. Any person disclosing such
information is subject to fine and imprisonment and fed
eral aids may be withheld 251

Claim settlement—In making rules under 49.04 (2) for fil
ing notices of claims for reimbui'sement from the state
for relief of dependent pei-sons who have no legal settle
ment in any county, public welfare department may pro
vide additional rules for filing notices but may not cut
down the time allowed by statute for the performance
of any act which is governed by express statutory
provision 354

County poor farms—Authority of counties to own farms in
connection with poorhouses, now known as county homes,
was found prior to 1919 in sees. 1518 and 1523 and there
after in sees. 49.14 and 46.17 158

County poor faims—Under 46.19 trustees of county institu
tions may appoint separate individuals as superintendent
for county poorhouse and farm and as superintendent
for county insane asylum, or one individual as super
intendent of both institutions. Power to appoint the
manager of the faim on which poorhouse is located is
vested in the superintendent under 46.19 (3), subject to
approval of the trustees 158
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PUBLIC ASSISTANCE—(Continued) . Page
Dependent children—A father applying for aid to dependent

child under 49.19 is not required by the statute to initi
ate legal proceedings charging the mother with abandon
ment 337

Dependent children—Aid may not be granted to mother with
a husband who does not meet any of the conditions set
out in 49.19 (4) (d) even though her children are those
of a divorced former husband and she has been unable
to compel him to support them 257

Dependent children—Children in foster homes "reside" in
municipal subdivision where home is located as such
word is used in 41.18 (1) and 41.19 (la). If such munic
ipal subdivision does not maintain a school of vocational
and adult education it is liable for nonresident tuition
when the children attend such a school maintained in
another municipal subdivision. No provision is made for
state aid to pay such nonresident tuition 215

Indians—Dependent persons residing on Indian reservation
in a county administering relief are entitled to relief
from the county under 49.03 (1) (a) regardless of
whether they have legal settlement 531

Legal settlement—Public support given to illegitimate child
prevents legal settlement of such child from being
changed with a change in the mother's residence, under
49.10 (4) 191

Legal settlement—Sworn statement of facts required by
49.11 (1) may be made at any time within 20 days
before notice of claimed settlement must be given as
prescribed by 49.11 (3) 254

Old-age assistance—Certificate filed under 49.26 (4) is con
structive notice of lien for old-age assistance covering
payments to beneficiary after, as well as before, con
veyance of his realty 380

Old-age assistance—Decision of department of public wel
fare denying assistance under 49.50 (8) may contain
suggestions for removing obstacles standing in the way
of a grant, but may not preclude independent action
upon a future application 351

Old-age assistance — Disposal of incompetent's estate by
guardian pursuant to court order does not constitute
depriving oneself of property for the purpose of quali
fying for assistance 490

Old-age assistance—Sec. 49.10 (11) does not alter liability
of municipalities to reimburse counties on the county
relief system for old-age assistance granted to persons
having legal settlement in such municipalities pursuant
to 49.37 (2) and (3) i 494

Old-age assistance—Sec. 49.40 construed. Supplementary
medical care given by county to old-age recipient is
part of old-age assistance and not general relief. It
cannot be charged back to county of legal settlement.
County of legal settlement cannot grant such care to
old-age assistance recipient residing in and receiving his
assistance from another county 662

Old-age assistance—Sum reasonably necessary for perpetual
care of grave is part of funeral expenses as that term
is used in 49.26 (5) where the cemetery lot is acquired
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PUBLIC ASSISTANCE—(Continued) Pag:e
after enactment of 157.11 (7) (b) and (c), or if
acquired prior thereto where the deed to such lot pro
vides for such care 248

Veterans' relief—Aid under 45.10 is available to all veterans
living in the county and county is not entitled to reim
bursement under ch. 49. County may obtain reimburse
ment for aid provided by 45.20 145

PUBLIC BUILDINGS
Foster home—Foster home in which three or more children

are placed by child welfare agency under ch. 48 does
not become a public building within the meaning of
101.01 (12) unless other factors effect that result 31

PUBLIC DEPOSITS

Cities—"Deposit" as used in 62.09 (9) (e) means deposit
withdrawable on demand and said subsection does not
authorize city treasurer to exchange city funds for cer
tificates of deposit payable at fixed future time. Such
exchange is an investment of city funds and, not being
within enumeration in 66.04 (7), is not a permitted
investment 92

PUBLIC HEALTH

Compulsory health examinations—Under 37.11 board of
regents of normal schools may make provision for com
pulsory physical examinations of all students, irrespec
tive of religious beliefs of such students 220

Sandwiches, sale of—Serving and selling of hermetically
sealed sandwiches is subject to 160.01 (2) and 160.02
(1) of the i-estaurant permit law 345

Water pollution order-s—Under 144.56 and 144.565 there is
no time limit for seeking review of special order by
board of health and committee on water pollution.
Such review must be sought before applying for judicial
review under ch. 227. Ch. 603, Laws 1949, places 60-day
limit on petition for review under 144.56 of special order
issued under 144.565 368

PUBLIC LANDS

Annexation—Department of public welfare has statutory
power to consent to annexation of grounds of Wisconsin
school for boys by the city of Waukesha 395

Title to islands—State has no title to any islands in Island
Lake, Douglas county 173

PUBLIC OFFICERS

Delegation of power*—Discussion of extent to which county
board of county which is a self-insurer may delegate
to its insurance committee authority to recover dam-
ages defend actions, and compromise claims arising
from the operation of county-owned motor vehicles 54

Delegation of power—Sec. 36.03 (3) implies that manage
ment of university libraries and research material may
not be delegated by board of regents to outside agency 7

Malfeasance—Members of town board are prohibited by
348.28 from working as employes of telephone utility
owned by town 141
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PUBLIC OFFICERS—(Continued) Page
Salaries—^Art. IV, sec. 26, Wis. Const., prohibiting increase

or decrease in compensation of public officer during his
term of office applies to incumbents of state public offices
whether created by constitution or statutes and whether
normally filled by election or appointment 445

Salaries—Discussion of whether or not certain heads of
departments may receive salary increases in view of the
prohibition in art. IV, sec. 26, Wis. Const. 445

Vacancies—Public service commissioners appointed to vacan
cies occurring when the legislature is not in session
have power to act prior to confirmation 300

Vacancies—Where first meeting of joint school district
adjourned to third Monday in June, 1949, without elect
ing a director, treasurer or clerk, the vacancies in such
offices must be filled by appointment by the governor
as pi'ovided in 17.27 (4) 110

PUBLIC RECORDS

Disposition—Municipal clerks generally are required to pre
serve public records and are not authorized to deposit
noncurrent records with state historical society as may
be done under 44.08 in the case of state records 22

PUBLIC SERVICE COMMISSION

Vacancy in office of commissioner—Public service commis
sioner appointed to vacancy occurring when the legisla
ture is not in session has power to act prior to confirma
tion 300

PUBLIC WELFARE DEPARTMENT

See also Public Assistance.

Alcohol studies bureau—Under 51.41 (1) (e) fees collected
by municipal clinic must be applied to reduce amount of
state aid for which facility is eligible. Except during
first 2 years, municipality must pay at least 50 per
cent of cost of operation and cannot apply fees collected
upon its share of such cost. There is no provision for
reimbursement to the state by reason of the collection
of such fees 75

Annexation of public lands—Department has statutory
power to consent to annexation of grounds of Wisconsin
school for boys by the city of Waukesha 395

Blind—Department may not lawfully include in a report to
legislature the names and addresses of adult blind per
sons aided. Any person disclosing such information is
subject to fine and imprisonment and federal aids may
be withheld 251

Board; per diem—Institutions for visiting which members
of board are entitled to per diem under 46.012 (2)
include only those mentioned in 46.03 (1) 492

Claim settlement—In making rules under 49.04 (2) for
filing notices of claims for reimbursement from the state
for relief of dependent persons who have no legal settle
ment in any county, department may provide additional
rules for filing notices but may not cut down the time
allowed by statute for the performance of any act which
is governed by express statutory provision 354

Conveyance of real estate—The department of public wel
fare has no general power to convey real estate 168
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PUBLIC WELFARE DEPARTMENT—(Continued) Page
Foster homes—Foster home in which three or more children

are placed by child welfare agency under ch. 48 does
not become a public building within the meaning of
101.01 (12) unless other factors effect that result 31

Foster homes—State public welfare department has author
ity to require county departments administering child
welfare seiwices to make reports respecting foster
homes to which they have issued permits 35

Old-age assistance—Decision of department denying assist
ance under 49.50 (8) may contain suggestions for re
moving obstacles standing in the way of a grant, but
may not preclude independent action upon a future
application 351

Youth service commission—Under 54.23 and 54.30 items for
reception or detention centers, forestry camp, facilities
for vocational training and establishment and operation
by the state of boarding homes may be included in
department's budget request and in governor's budget
bill. Provision for foster homes and care in private
boarding homes is made in ch. 48, not in ch. 54 1

Pyramid clubs. See Criminal Law, Lottery.

RAILROADS

Train crews—Reasonable construction of 192.25 (4a) per
mits possibility that seniority list of employes on a par
ticular portion of one division may be identical ^vith
seniority list for another division, where the facts estab
lish that such list includes the employes experienced in
the particular operation 551

REAL ESTATE BROKERS' BOARD

License; application by corporation—Sec. 136.05 (1) (d),
(e) requires board to consider past conduct of all officers
of corporation applying for real estate broker's license
for period of at least 2 years preceding application,
and board may not limit its inquiry to only those officers
designated by the corporation to act as real estate
brokers as provided in 136.07 (2) (a) 68

REGISTER OF DEEDS

Abstracts of chattel mortgages—Register is not required
to make search of records or furnish abstracts relating
to chattel mortgages, and may not do such work on
own time as private business using county offices and
facilities without authorization of county board 556

Special assessments—Certificate of special assessment by
municipality filed pursuant to 66.60 (15) (b) need not
be entered in tract index. A single certificate may cove^*
as many separate parcels of property as are involved 115

Rent control. See Landlord and Tenant.

RESIDENCE

Dependent children—Children who live in foster home "re
side" in the municipal subdivision where said foster
home is located, as such word is used in sees. 41.18 (1)
and 41.19 (la) pertaining to schools of vocational and
adult education 215
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RESTAURANTS Page
Sandwiches, sale of—Serving and selling of hermetically

sealed sandwiches is subject to 160.01 (2) and 160.02
(1) of the restaurant permit law 345

SALARIES AND WAGES
County board committee members—Members of county board

elected prior to time board increased per diem compen
sation are entitled to compensation for serving as com
mittee members at a per diem not to exceed that to which
they are entitled as board members. They are not en
titled to compensation as committee members at the
increased rate 238

County higliway committee members—Where county board
has placed members, including highway committee, on
annual salary in lieu of per diems, reimbursement to
county for services of highway committee under 84.09
(4) is on per diem basis. Committee members are entitled
to expenses but not per diems charged by county for
their services in addition to their annual salaries 166

County veterans' service officer—Is statutory executive sec
retary of county veterans' service commission and is
not entitled to additional pay for performing such duty 80

Highway contracts—Applicability of 103.50 (1) to wages
and hours of truck drivers performing certain hauling
operations with respect to highway improvements
discussed 481

Public officers—Art. IV, sec. 26, Wis. Const., prohibiting
increase or decrease in compensation of public officer
during his term of office applies to incumbents of state
public offices whether created by constitution or statutes
and whether normally filled by election or appointment 445

Public officers—Discussion of whether or not certain heads
of departments may receive salary increases in view
of the prohibition in art. IV, sec. 26, Wis. Const. 445

Public welfare board—Institutions for visiting which mem
bers of board are entitled to per diem under 46.012 (2)
include only those mentioned in 46.03 (1) 492

State employe—It is not mandatory under 16.105 (2) (d)
that employe receive a merit increase at the end of his
probationary period 427

SAVINGS AND LOAN ASSOCIATIONS

Maximum investment in stock—Member may continue to
make payments on instalment stock after it matures,
but the amount paid in, including dividends applied
as additional payments on the stock, cannot exceed the
maximum permitted by 215.20 (1) 28

Mortgage; increase in interest rate—Interest rate may be
increased as provided by the by-laws where note pro
vides that member agrees to abide by by-laws then and
thereafter in force, whether the note was executed be
fore or after sec. 215.15 (3) was enacted 14

Par value—As used in 215.20 (1) providing that no person
other than certain federal agencies shall own shares of
instalment stock exceeding $25,000 in par value, means
actual amount invested in instalment stock held, includ
ing dividends applied as additional payments on the
stock 28
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SAVINGS AND LOAN ASSOCIATIONS—(Continued) Page
Stock certificate—Association may lawfully issue certificate

of paid up or instalment stock in the name of A to be
paid on his death to B. Such issuance is not recommended
because of the possibility that this constitutes an
attempt to make a testamentary disposition without
complying with the formalities required to make a will
and the direction is ineffective 343

SCHOOLS AND SCHOOL DISTRICTS

Alteration—^Where petition is filed with county school com
mittee to alter boundaries of specified school district
as provided in 40.303 (4), steps to alter the boundaries
of the same district as provided in 40.66 or 40.68 may
not be initiated until the county school committee has
disposed of the matter before it 150

Buildings—School buildings are not works of internal im
provement within the meaning of art. VIII, sec. 10,
Wis. Const., so as to preclude emergency board from
granting aid to school districts for construction pur
poses under 20.74 (6) 546

Contract with teacher—Contract made April 1 for employ
ment of super-vising teacher under 39.14 (1) (a) for
10-month term commencing August 1 is binding on suc
cessor county superintendent taking office in July 338

County aid—School districts, to obtain county aid for ele
mentary schools, must levy for school purposes a tax of
at least 5 mills on their equalized valuation 591

County school committee—Sec. 40.303 as amended by ch. 501,
Laws 1949, provides for election of a complete new
county school committee of six members 576

County superintendent—Discussion of provisions of 6.23 (5)
requiring "certificate entitling him to teach in any such
[public] school" and "proof of having successfully
taught," as conditions precedent to having candidate's
name placed on the ballot 99

County superintendent—If a person's name is not placed on
the ballot because of failure to comply with 6.23 (5) but
he makes a successful sticker campaign and is in fact
qualified for the position, he may succeed to the posi
tion of county superintendent of schools 132

County superintendent—Person who has taught for over 2
years in city high school does not meet requirement of
having taught in a "graded elementary school in this
state" as provided in 39.01 (2) 95

High school athletics, interscholastic competition—Discussion
of rules and regulations, including eligibility standards,
of Wisconsin Interscholastic Athletic Association, a vol
untary interscholastic association, its power to enforce
them, and the power of high school principal to subject
all pupils in his school to such rules and regulations 82

Liability for injury or damages —In absence of statute, local
boards not liable for injury or damages resulting from
negligence of employes who operate their privately
owned automobiles while visiting "trainees" as part of
an on-the-job training program 96

Powers of local board—Replacement of school's heating plant
involving purchases of equipment in excess of $300 is
precluded by 40.17 (1) unless authorized by specific

; ■ appropriation 561
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SCHOOLS AND SCHOOL DISTRICTS—(Continued) Page
Powers of local board—Rule of local school board under

40.21 (3), x'equiring child to be 6 years old on or before
some date prior to December 1 of the year of enrollment,
is not in conflict with legislative regulation under 40.02
(1), Stats. 1949 424

Referendum petition—Petition for referendum may be filed
within 30 days after the effective date of 40.303 (8) (a)
where an appeal from the order of county school com
mittee is pending 198

Referendum petition—Petition for referendum mentioned in
40.303 (8) (a) must bear signatures of 15 per cent of
electors in the entire reorganized district 198

Referendum petition—Petition for referendum under 40.303
(14) (a) is premature if filed befoi-e the i-eorganized
district has operated one school year under the aid sys
tem provided by the 1949 legislature 381

Religious instruction during released time—Discussion of
validity of plans whereby pupils are released or dis
missed from school for religious instruction 281

State aid'—State aid provided in 40.87 cannot be paid to
school district where 2-mill tax was voted and certified
to town clerk but without fault of the school district was
not levied or collected 280

State aid—Sec. 40.34 (11), Stats. 1949, not to be construed
retroactively so as to render ineligible for state aid
school districts which legally charged part of their
transportation costs to parents under the 1947 statutes 390

Transportation of children—Sec. 40.345 requires districts
conti'acting with common carriers, to provide such insur
ance coverage additional to that which the cander may
have under 194.41 as is necessary to meet the more
stringent requirements of 40.345, and to keep on file
either a policy of insurance or a memorandum of insur
ance 635

Transportation of children—Statutes do not authorize school
district to transport children to parochial or private
school in bus owned and operated by the district, either
free or upon payment of fares.

Contract of school district with independent contractor
to transport school children need not require operator
to exclude parochial school children, but district may
pay only for transportation the law authorizes it to
furnish.

Sec. 40.34 (8), Stats. 1949, does not authorize trans
portation of parochial or private school pupils to and
from school or extracui-ricular activities.

Sec. 40.345, Stats. 1949, specifies insurance require
ments but neither grants authority nor imposes duty to
transpo)-t. Provision that district must pay for liability
insurance is not rendered unconstitutional by the pro
vision that such insurance must cover school bus trans
porting public school pupils even though pupils of paro
chial or other public school are riding on the bus at the
same time 582

Tuition—Sec. 40.47 (5) (a) as amended by ch. 525, Laws
1949, governs tuition claims for the 1948-49 school year 394
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SCHOOLS and school DISTRICTS—(Continued) Page
Tuition—Tuition of non-Indian children residing on reserva

tion not located in any municipality is to be paid under
40.47 (6) as amended by ch. 573, Laws 1947, in same
manner as tuition of pupils residing elsewhere in the
county 613

Tuition—Wiiere clerk of school district fails to file high
school tuition claim under 40.47 (5) (b) or fails to in
clude all pupils in claim, the district under 40.47 (6)
is entitled to receive from county treasurer out of taxes
collected under that section no more money than that
for which claim has been filed. County treasurer may
not prorate such tax money among districts which have
complied with the law and those which have not. No
state aid under 40.47 (6) may be paid to make up the
deficiency 552

Vacancies in district offices—Where first meeting of joint
school district adjourned to third Monday in June, 1949,
without electing a director, treasurer or clerk, the
vacancies in such offices must be filled by appointment
by the governor as provided in 17.27 (4) 110

Vocational schools. See Vocational and Adult Education.

SECRETARY OF STATE

Corporations—Under 180.01 secretary of state may refuse
to file articles of incorporation where it appears that
the purpose or effect of the operation of the association
is unlawful 313

Election notice—Suggestion for statement required by 6.10
(1) in notice submitting proposed amendment to con
stitution at April election 72, 78

Trade-marks—Secretary of state has no authority to file or
record assignments of registrations made pursuant to
132.04 and 132.11 263

SECURITIES LAW

Investment plans—"Guaranty estate plan" consisting of
savings and loan stock, insurance and an "escrow serv
ice contract," and "guaranty reserve plan" consisting
of savings and loan stock and an "escrow service con
tract," which are sold to investors, constitute securities
within the meaning of 189.02 (1). A "savings founda
tion" issuing such plans is a dealer in securities 628

SHERIFFS

Deputy sheriffs—Sheriff has power to appoint his own
deputies. County board has no power to discharge deputy
sheriffs 245

Shuffleboard. See Criminal Law, gambling devices.

SOIL CONSERVATION

Municipal work on private property—Bill No. 593, A. which
would authorize municipalities to contract to do soil con-
.servation work on privately owned lands and emergency
work on private roads is of doubtful validity as to the
private roads provision 228



Index 711

SOLDIERS, SAILORS AND MARINES Page-
Automobile license plates—Commissioner of motor vehicle

department has discretionary power to issue to disabled
veterans automobile license plates distinguishable from
those issued to the general public 143

, County veterans' service officer—Is statutory executive sec
retary of county veterans' service commission and is
not entitled to additional pay for perfoi-ming such duty 80

Income tax; exemption—Drill and encampment pay which
national guard members receive from United States is
exempt under 71.01 (3) (d) 118

Insane—Sec. 51.07 does not apply to proceedings instituted
and held under 45.30 relating to commitments of insane
veterans to United States veterans' facilities 292

Loans to veterans—Under 45.35 (Sb) department of vet
erans affairs has discretion to accept policy of title insur
ance in lieu of opinion upon abstract of title 197

Poor relief—Aid under 45.10 is available to all veterans liv
ing in the county and county is not entitled to reim
bursement under ch. 49. County may obtain reimburse
ment for aid provided by 45.20 145

STATE

Delegation of sovereign power—Bill 567, A., proposing exac
tion of 1 cent per pound of butterfat upon producers,
the proceeds to be used for promoting dairy products
through expenditure by American Dairy Association of
Wisconsin and the national American Dairy Associa
tion, would be unconstitutional as delegation of sover
eign power to a private corporation 202

Employes—It is not mandatory under 16.105 (2) (d) that
employe receive a merit increase at the end of his pro
bationary period 427

Employes—Sec. 14.59 (1) applies only to offices and office
workers, as distinguished from museums, libraries and
similar services. It is not limited to a single office for
each department nor to offices in the state capitol and
office building. An office conducted in an institution or
in connection with a field service is not excluded from

its application unless the characteristics of the opera
tion otherwise identify it with institutional or field serv
ice rather than with administration 497

Employes—Under 14.59 and 16.275 and Rule XV of person
nel board, employes of department which ceased to exist
by statute on April 1, 1949 may be compensated for
unused vacation accrued on that date 364

Highway contracts—Applicability of 103.50 (1) to wages
and hours of truck drivers performing certain hauling
operations with respect to highway improvements dis
cussed 481

Liability of state agency—Central state hospital not liable
in tort for damages to private cars parked on institu
tion grounds resulting from fire, theft or negligence of
escaped inmates 190

Navigable waters—Navigable waters within the state, lands
underlying the lakes, and fisheries in the waters are
property of the state. Dumping ashes and clinkers on
the bed of a navigable lake and interfering with the
fisheries therein is in violation of the state's property
rights 404
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STATE— (Continued) Page
Officers—Art. IV, sec. 26, Wis. Const., prohibiting increase

or decrease in compensation of public officer during his
term of office applies to incumbents of state public offices
whether created by constitution or statutes and whether

r^cc filled by election or appointment 445Officers—Discussion of whether or not certain heads of
departments may receive salary increases in view of
the prohibition in art. IV, sec. 26, Wis. Const. 445

Title to islands—State has no title to any islands in Island
Lake, Douglas county 173

Trust funds—Discussion of constitutionality of bill propos
ing to finance construction of buildings to house state
agencies by loan of state trust funds under control of
annuity and investment board to Wisconsin state public
building corporation 433

STATE AUDITOR

Duties-^—Board of normal school regents revolving fund re
ceipts under 20.38 (14) are required to be deposited in
state general fund. Any irregularities with respect
thereto should be included in the state auditor's report
under 15.22 (2) 134

STATE OFFICE BUILDING
Commission, powers of—State office building commission has

complete power to allocate and re-allocate space in the
state office building 243

Commission, transfer of functions of—If Bill 20, A. passes,
bureau of engineering will be statutory successor, vested
with all present duties, powers and functions of the now
existing state office building commission 219

STATE TREASURER

Appropriations and expenditures—Appropriations supple
mentary to 20.05 (6) made by 20.07 (16) (a), 20.74
(1) and ch. 16, Laws 1947, are to be included in the sums
which must be "set aside" before the liquor tax is dis
tributed to municipalities pursuant to 20.07 (5) and
139.28 (2) 333

Hospital construction fund warrants—Warrant presented to
treasurer for payment out of hospital construction fund
must bear signatures of state health officer and director
of budget and accounts 200

Motor vehicle responsibility act—Under 85.09 (10) (b) due
issuance and proper service of execution on state treas
urer is detcrminable by 272.05, 272.07 and 272.17. Serv
ice by judgment creditors' attorney is a nullity. Sheriff
and not state treasurer is responsible for application
of funds to the satisfaction of two or more executions
in favor of different creditors 4

STATUTES

Amendment—Legislative intent being ascertainable, ch. 332,
Laws 1947, amending 20.12 (12), relating to appropria
tion to the bureau of engineering supersedes sec. 8, ch.
359, Laws 1947 260

Construction—Ch. 158, Laws 1949, which changes distribu
tion of national forest income from county to town basis
is prospective in operation only, and will apply only to
funds received after its effective date 396
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STATUTES—(Continued) Pa^
Construction—Charges for support of inmates of industrial

schools and Wisconsin child center, provided for in sec.
4, ch. 232, Laws 1949, amending 48.18, Stats., are not
retroactive 504

Construction—Sec. 40.34 (11), Stats. 1949, not to be con
strued retroactively so as to render ineligible for state
aid school districts which legally charged part of their
transportation costs to parents under the 1947 statutes 390

Construction—Sworn statement of facts relating to legal
settlement required by 49.11 (1) may be made at any
time within 20 days before notice of claimed settlement
must be given as prescribed by 49.11 (3) 254

Effective date—Increased rate of reimbursement for patients
maintained in county hospital provided for in ch. 576,
Laws 1949, commences the day after the act's publica
tion 661

Repeal by implication—Legislation proposing to delegate
administration of social security aids to director of insti
tutions and departments of Milwaukee county does not
by implication repeal provisions of 46.21 (2) (c) and
(f) relating to selection and discharge of such director
and place him automatically under the merit system
provisions of 49.50 (2) and (5) in the absence of lan
guage indicating such legislative intent 40

STOUT INSTITUTE

Roads—Appropriation made to state highway commission
by 20.49 (5a) is not available for use on roads at Stout
Institute 611

TAXATION

Assessor's plat—Under 70.27 (2) plat must be acknowl
edged by county clerk even though authorized only by
the town board and the county board has not partic
ipated in its preparation 295

Budget—Where an invalid tax assessment was made by a
county boai'd for one year and sfeps are taken which
will make valid the expenditure for which the tax was
originally levied, county board may authorize the ex
penditure in its budget for the next year and a two-
thirds vote is not required 38

Distribution of liquor tax—Appropriations supplementary
to 20.05 (6) made by 20.07 (16) (a), 20.74 (1) and ch.
16, Laws 1947, are to be included in the sums which
must be "set aside" before the liquor tax is distributed
to municipalities pursuant to 20.07 (5) and 139.28 (2) _ 333

Distribution of normal income tax—Appropriations supple
mentary to 20.09 (4) are to be included in the sums set
aside before normal income tax is distributed to munic
ipalities pursuant to 71.14 (2). Statute of limitations
not effective against the state where this has not been
done, and director of budget and accounts is directed
by statute to recover state moneys paid out without
authority of law 398

Errors in description in tax roll—Eri'ors in descriptions in
tax roll considered as not affecting substantial justice
of tax and subject to correction under 74.455 and 74.456
or cancellation action by county board with charge back
of tax under 75.25 600
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TAXATION—(Continued) Page
Exemption; income tax; national guard—Drill and encamp

ment pay which national guard members receive from
United States is exempt under 71.01 (3) (d) 118

Exemption; liquor excise taxes—Bill 712, A., proposing to
exempt from general taxation the amount of state and
federal excise taxes paid on intoxicating liquor would
be invalid as violating the rule of uniformity because
founded upon an arbitrary classification 276

Exemption; motor carriers—Transportation of powdered
milk not exempt from ton-mile tax under 194.47 (5) 360

Exemption; well drilling machine—Well-drilling outfit
mounted on a truck is not exempt under 70.11 (35) 126

Imported pulpwood logs and baled pulp—Ad valorem taxa
tion of baled pulp and pulpwood logs imported and
stored in the original package or imported form by Wis
consin paper manufacturing company for future use vio
lates art. I, sec. 10, U. S. Const., against state taxation
of imports, in absence of facts showing they are kept on
hand to meet current operational needs or have been
otherwise integrated into manufacturing process 563

Motor fuel taX'—'Form 2 furnished by department of taxa
tion for use by wholesalers in making monthly returns
is a "report" within the meaning of 78.06 (2). When
wholesaler makes incorrect report and fails to pay all
of tax due as prescribed by 78.04, department must
impose 15 per cent penalty in accordance with 78.06
(2). When such penalty exceeds $6, department may
not waive penalty though violation was unintentional 606

Payment—When last date for payment of taxes or portion
thereof without interest or penalty falls on Sunday, tax
payer may not pay such taxes on following secular day
and claim exemption from the extra charges 389

Schools—School districts, to obtain county aid for elemen
tary schools, must levy for school purposes a tax of at
least 5 mills on their equalized valuation 591

Special assessments—A single certificate of special assess
ment may cover as many separate parcels of property
as are involved 115

Special assessments—Certificate of special assessment by
municipality filed with register of deeds pursuant to
66.60 (15) (b) need not be entered in tract index 115

Telephone companies—"Gross receipts" as used in 76.38
include total billings for all services during preceding
calendar year, even though unpaid, and all operating
revenues of whatever kind. Commissioner of taxation
has power to enforce compliance with 76.38 by with
holding annual license 528

Tobacco products—Owner of retail store, or of several but
less than 10 retail stores, is not a wholesaler within
139.50 (1) 426

Validity of purpose; distribution of liquor tax—Rill 398, A.,
proposing to change distribution of intoxicating liquor
occupational tax to only those municipalities not voting
dry hereafter, would result in the use of state funds
that is not a proper state purpose 265

Validity of purpose; promotion of dairy products—Bill 567,
A., proposing exaction of 1 cent per pound of butterfat
upon producers, the proceeds to be used for promoting
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TAXATION— (Continued) Page
dairy products through expenditure by American Dairy
Association of Wisconsin and the national American
Dairy Association, would be unconstitutional as improper
taxation 202

Voluntary payment of tax—If invalid tax assessment was
made by county board for one year and tax has been
collected, such tax cannot be recovered by taxpayers who
have paid voluntarily 88

Teachers colleges. See Normal Schools.

TIME

Computation—When last date for payment of taxes or por
tion thereof without interest or penalty falls on Sunday,
taxpayer may not pay such taxes on following secular
day and claim exemption from the extra charges 389

TOURIST CAMPS

Registering under false name—Statutes do not provide crim
inal penalty for signing false name to guest register 31I

TOWNS

Board member—Members of town board are prohibited by
348.28 from working as employes of telephone utility
owned by town 141

Bridge—Provisions of 81.38 relating to county aid for town
bridges are available only where the procedure pre
scribed therein has been followed, and county may not
reimburse town where the town has disregarded the
provisions of this statute. Sec. 83.03 (1) does not apply
where town has not requested county funds until after
the bridge is completed 240

Zoning—Town board may rescind previous attempted
approval of proposed county zoning ordinance if such
action is taken prior to adoption of the ordinance by the
county board 572

TRADE-MARKS

Assignment—Secretary of state has no authority to file or
record assignments of registrations made pursuant to
132.04 and 132.11 263

Trade practices. See Marketing and Trade Practices.

TRUST FUNDS

Investment; state funds—Discussion of constitutionality of
bill proposing to finance construction of buildings to
house state agencies by loan of state trust funds under
control of annuity and investment board to Wisconsin
state public building corporation 433

TRUSTS AND MONOPOLIES

Association of food dealers—Proposed articles of incorpora
tion of a trade association composed of retailers, whole
salers, jobbers and manufacturers of food products, the
object of which is to oppose direct sales to consumers
by other than retail food dealers, are in violation of
133.01 313
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TRUSTS AND MONOPOLIES—(Continued) Page
Exclusive contracts—Public airport owner, unless expressly

authorized by legislature, may not grant exclusive con
tracts for sale of gasoline, aircraft parts, and repair
of aircraft 105

Incorporation—Under 180.01 secretary of state may refuse
to file proposed articles of incorporation where it
appears that the purpose or effect of the operation of
the association is unlawful 313

TUBERCULOSIS SANATORIUMS

State aid—Where additions or wings for use of mental and
tubercular patients are constructed at county general
hospital, state aids are payable under 51.24 (2) and
50.07 (3) if management and control of the additional
units is vested not in the county general hospital but
with the hospital for mental diseases and the tuber
culosis sanatorium 298

UNIVERSITY

Concessions—Regents have power to make contract with
private concessionaire for sale of programs and refresh
ments at football games on percentage basis. Monies
obtained by regents from such contract are state funds,
but profits made by concessionaire are not subject to
state control where no attempt is made to control or
regulate the concessionaire in the handling of its own
funds 468

Funds for student loans—Under 36.10 and 20.41 (15), gifts,
grants, devises or bequests of money to the regents for
student loans are to be deposited in the state treasury
in absence of expression by the donor of a contrary
intention 631

Funds of student athletic activities—Under method of oper
ation described in report of department of state audit,
proceeds of program sales, program advertising and
concessions at intercollegiate athletic contests are sub
ject to the requirements of 20.41 (5) (c) and must be
paid within one week after receipt into the general
fund 413

Funds of .student organizations—Insofar as campus organ
izations derive money from operations cai-ried on by
their member.s and not out of operations carried on by
the university, their funds are not received for or in be
half of the state. Auditing of their funds by univer
sity representative and use of university facilities as a
place to carry on their activities do not of themselves
render such funds state funds 421

Powers of regents—Proposed bill authorizing regents to hold
membership with other midwestern universities in non
profit corporation set up for purpose of storing infre
quently used library and research material at some cen
tral midwest location and for mutual use of such mate
rials by member institutions and for coordinating pur
chase and cataloging of same would not conflict with art.
X, sec. 6, Wis. Const. 89
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UNIVERSITY—(Cojitinued) Page
Powers of regents—Sec. 36.03 does not authorize member-

snip in nonprofit foreign corporation composed of mid-
western universities and having for its purpose the stor
age in Chicago or elsewhere of infrequently used library
books and research materials. Sec. 36.08 (3) implies
that management of university libraries and research
material may not be delegated to an outside agency 7

Veterans. See Soldiers, Sailors and Marines.

VOCATIONAL AND ADULT EDUCATION
Liability of local boards for injury or damages—In absence

of statute, local boards not liable for injury or damages
resulting from negligence of employes who operate their
privately owned automobiles while visiting "trainees"
as part of an on-the-job training program 96

Tuition—Children in foster homes "reside" in municipal sub
division where home is located as such word is used in
41.18 (1) and 41.19 (la). If such municipal subdivision
does not maintain a school of vocational and adult edu
cation it is liable for nonresident tuition when the chil
dren attend such a school maintained in another munic
ipal subdivision. No provision is made for state aid to
pay such nonresident tuition 215

WATER POLLUTION

Committee, authority—Sec. 29.39 (3) making it a criminal
offen.se to deposit deleterious substances in public waters
and 29.05 (1) relating to its enforcement, are not super
seded by or inconsistent with 144.53 relating to author
ity of the committee on water pollution 127

Committee, orders of—Under 144.56 and 144.565 there ~is
no time limit for seeking reviev/ of special order by
board of health and committee on water pollution. Such
review must be sought before applying for judicial re
view under ch. 227. Ch. 603, Laws 1949, places 60-day
limit on petition for review under 144.56 of special order
issued under 144.565

WEIGHTS AND MEASURES
Coal—When coal is sold in carload lots but delivered in

seller's trucks, each delivery must be accompanied by
delivering ticket as prescribed in 98.22. Railroad freight
bill does not meet this requirement 656

WISCONSIN CHILD CENTER
Support of inmates—Charges provided for in sec. 4, ch. 232,

Laws 1949, amending 48.18, Stats., are not retroactive 504

Wisconsin Interscholastic Athletic Association. See Schools and
School Districts, high school athletics.

Wisconsin Retirement Fund. See Pensions.

WORDS AND PHRASES

Appertaining structures—Cost of curbs, gutters and storm
sewers IS included under 83.06 (2) but not the cost of
siusw^lKs ————— _ 47T
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WORDS AND PHRASES—(Continued) • Page
Entrapment—Purchase of venison by game warden to obtain

evidence of illegal sales under 29.48 does not constitute
entrapment if warden does not use pressure to induce
a sale which would not otherwise be made 193

Gross receipts—As used in 76.38 the term includes total
billings for all services during preceding calendar year,
even though unpaid, and all operating revenues of what
ever kind 528

Highway—Private driveway and parking space around tav
ern premises are not part of a "highway" as defined in
85.10 (21) (a). Operation of motor vehicle thereon while
under the influence of intoxicating liquor is no violation
of 85.13 184

Licensed premises—Single premises under 66.054 (8) may
not have "Class B" license for sale of fermented malt
beverages and also "Class A" license for the sale of
intoxicating liquors. Licensed premises discussed 540

Nighttime—Under 85.40 (1) (g) maximum speed of 55
miles per hour for motor vehicles operating in the
nighttime is effective beginning one hour after sunset
and ending one hour before sunrise. Sec. 3701015 controls 468

Painted portrait—The words "painted portrait" as used in
ch. 597, Laws 1947, mean a portrait painted from life
or from a photograph wholly by manual.art, and not a
painting over an enlarged photograph 188

Par value—As used in 215.20 (1) means the actual amount
invested in savings and loan instalment stock held,
including dividends applied as additional payments on
the stock 28

Person—As used in 85.91 (2a) relating to penalties for vio
lations of motor vehicle laws, includes a body corporate 259

Public building—Foster home in which three or more chil
dren are placed by child welfare agency under ch. 48
does not become a public building within the meaning
of 101.01 (12) unless other factors effect that result 31

Remain—The words "remain" and "remaining" as used in
176.32 (1) construed 535

Semitrailer—As used in 85.47 (3) and (4) and 85.48 (3)
and (4) means the combination of a truck-tractor and-
the trailer vehicle 616

Wholesaler—Owner of retail store, or of several but less
than 10 retail stores, is not a wholesaler within 139.50
(1) 426

Youth service commission. See Public Welfare Department.

ZONING

City ordinance—Council of a city which has a valid zoning
ordinance has no statutory authority to repeal and
recreate such ordinance without following procedure for
amendment prescribed by 62.23 (7) (d) 12

County ordinance, amendment of—Ordinance adopted pur
suant to 59.97 (2) may be amended only by county
board. No report by county park commission or rural
planning board is required. Published notice of change
and hearing for persons interested are required. Hear
ing may be held by county zoning committee 186

Rescission of approval by town board—Town board may
rescind previous attempted approval of proposed county
zoning ordinance if such action is taken prior to adop
tion of the ordinance by the county board 572


